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5 A'l'TORNEY•GENEBAL. 

1. 
STATE :\IEDICAL BOARD-AUTHORITY TO I~VESTIGATE PROFIT

EERING OF PHYSICIANS FOR SERVICES DURING INFLUENZA 
EPIDEMIC. 

In re-Question of at4thority of the State Medical Board to investigate alleged 
profiteering practice of physicians for services during the influenza epidemic, con
strning sections 1262 et seq., of the General Code. 

HELD: That the State lvledical Board has no authority iii law to conduct an 
investigation of such charges. 

CoLUMBus, Omo, January 18, 1919. 

The State Medical Board, DR. H. M. PLATTER, Secretary, Columbus, Ohio. 
GENTLEMEN :-You request my opinion as follows: 

"The State Medical Board, at its meeting on January 7, in response to 
a request from the Cleveland Academy of Medicine, voted to hold a special 
meeting in the city of Cleveland to investigate the question of profiteering 
vractice-overcharge of physicians for services during the epidemic of in
fluenza, meeting to be held January 21. 

''It was the intention of the State Medical Board to conduct the inves
igation and submit a report. 

"Is the State Medical Board under present statutes empowered to make 
such investigation?" 

Consideration of the present State Medical Board act, former simliar acts and 
decisions thereunder, convinces me that the original legislative purpose did not 
include regulation of physicians and surgeons after they were granted certificates 
to practice. 

The act of 1858 was entitled an act "to protect the citizens of Ohio from em
piricism," etc., (65 0. L., 146). 

The later enactments, significantly entitled acts "to regulate the practice of 
medicine," etc., have enlarged the scope and powers of the State Medical Board, al
though at present no specific enumeration of its powers are made. 

However, the Supreme Court of Ohio has defined its purpose and duties gen
erally as follow:s: 

"To prevent those from engaging in the practice of that profession who, 
from lack of proper knowledge or want of moral rectitude, are unfit to he 
entrusted with its important and responsible duties." 

"The powers of the board bear a close analogy to those of boards of 
school examiners, who are authorized to grant certificates to teach in the 
public schools to applicants who are found, on examination, to possess the 
necessary qualifications and furnish satisfactory evidence of good moral 
character; and to revoke any certificate granted, for intemperance, im
moral conduct, or other good cause." 

France vs. State, 57 0. S., p. 19. 

Section 1275 of the General Code gives the State :\Iedical Board ample power 
to refuse licenses to persons guilty of such misconduct as therein defined, and also 
provides for revocation of licenses previously granted, for like causes. 



6 OPINIONS 

Section 1275-1, General Code, provides for investigation of such matters "which 
the board has authority to investigate" without specifically defining those matters. 
and outlines the procedure therefor; provides for taking depositions, appeal, etc. 

Considering the purpose of the act, as gathered from its present provisions, its 
antecedent legislation and the construction which the courts have placed on it, I 
am of the opinion that the investigation referred to in section 1275, General Code, 
relates to matters of individual cases, either on applications for admission or on 
charges of misconduct after admission to practice, and do not warrant or author
ize other and more general investigations. 

I have also considered the suggestion made by you in personal conference, viz.: 
that such profiteering may be construed as "grossly unprofessional or dishonest con
duct." This position is untenable, as the statute itself defines the above quoted 
term in such manner as to plainly exclude the alleged profiteering. 

This opinion is given with the understanding that your inquiry contemplates a 
general investigation and that you are not referring to or inquiring about hearings 
on specific charges filed against individual physicians or surgeons. 

Answering your question specifically, I am, therefore, of the opinion that the 
State Medical Board is without authority in law to conduct the examination re
ferred to in your inquiry. 

Very truly yours, 
JOHN G. PRICE, 

Attorney-General. 

2. 

TAXES AND TAXATION"-WHE!\ TAXPAYER NOT SUBJECT TO PEN
ALTY-COUNTY TREASURER KOT FURNISHED WITH DUPLICATE. 

A taxpayer may 110/ be s11bjected to the payment of a penalty, where the treas
urer can 110/ accept taxes bcca11se he has not bec11 furnished with the duplicate. 

Cou'11rnus, OHJo, January 18, 1919 . ... 
Hox. ROGER D. HAY, Prosecuting Attorney, Defia11ce Ohio. 

~I Y DEAR Sm :-You have submitted the question as to whether or not, when 
a county treasurer has not been furnished the tax duplicate and can not accept 
taxes for that reason, property owners may be subjected to a penalty for failing to 
pay their taxes at the time fixed by Jaw. I answer this question in the negative. 

The proposition has been well established that before any taxpayer can be held 
to he delinquent and subjected to a penalty, he must have had an opportunity to 
have paid his taxes. 

See Wheeling & Lake Erie Co., vs. Stewart, 13 0. C. C. 359. 
Cooley on Taxation, p. 901. 

Very truly yours, 
JOHN G. PRICE, 

Attorney-General. 
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3. 

PROSECUTIXG ATTORXEY-DUTIES IX REGARD TO EXFORCE:\IEXT 
OF GA:1.IE LAWS-XO ADDITIOXAL CO:\IPEXSATIOX. 

It is the duty of prosecuti11g attorueys, upo11 proper request made a11d wider the 
direction of the Attomey-Gencral, to institute a11d proserntc, iii justice court and 
elsewhere, all 11cccssarJ1 actions for the e11force111e11t of the game /ai.:s of Ohio; alld 
for discharging such duties a prosecuting attorney is not entitled to demand or 
receive a11y compe11satio11 in addition to the salary fixed by law. 

Cul.l'l!Bl'S, 0Hro, January 18, 1919. 

Hoi,.. RA. KERR, Prosecuting Attomey, Troy, Ohio. 
DEAR Srn :-1 have your letter of January 10, in which you say, in part: 

·'On several occasions request has come that I should care for cases 
brought before justices of the peace to enforce the provisions of the game 
laws. I find no provision of the statute imposing that duty on the prose
cuting attorneys, but a few days since communicated with the department 
of agriculture, asking if an allowance could be made." 

In particular, you call attention to section 1460 G. C. (107 0. L. 490), which 
reads in part as follows: 

"Sec. 1460. All fines, penalties and forfeitures arising from prosecu
tions, convictions, confiscations, or otherwise under this act, unless other
wise directed by the secretary of agriculture shall be paid by the officer by 
whom the fine is collected to the secretary of agriculture and by him paid 
into the state treasury to the credit of a fund which shall be appropriated 
biennially for the use of the secretary of agriculture. '~ '" ~'." 

You raise the qucstiun whether. under the authority of said section, the board 
of agriculture could cause an allowance to be made prosecuting attorneys for serv
ices performed by the latter in connection with prosecutions before justices of the 
peace under the g,nne laws, said allowance to be paid out of fines, penalties and 
forfeitures resulting from such prosecutions and to he received and retained by 
,ai<I prosecuting attorneys in addition to their regular salaries fixed by law. By 
"game laws" is meant, of course, laws pertaining to the protection, preservation 
and propagation of song and insectivorous birds, game hird,, game animals aml 
fish within the state and in and upon the waters thereof. 

Section 2916 G. C. directs the prosecuting attorney to prosecute on behalf of 
the state all complaints, suits and controversies in which the state is a party, ancl 
such other suits, matters and contrm·ersics as he is directed by law to prosecute 
within or witho~t the county, in the probate court\ common pleas court and court 
of appeals. That he is under no legal duty to appear for the state in criminal cases 
tried before other and inferior tribunals was held in Gilliam vs. State, 7 0. X. P. 
( X. S.) 484. See also Railroad Co. vs. Lee, 37 0. S. 479, 480. 

However, since section 2916 G. C. was passed and since the cases above cited 
were decided, the legislature has made great changes in the game laws. I call your 
attention particularly to two sections, to-wit, sections 1106 and 1390 G. C., which 
read as follows : 

"Sec. 1106. (107 0. L. 465). Cpon the request of the secretary of 
agriculture, the attorney-general, or under his direction, the prosecutin~ 
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attorney of any county, shall aid in any investigation, hearing or trial had 
under the laws which the board of agriculture or the secretary is required 
to administer, and shall institute and prosecute all necessary actions or 
proceedings for the enforcement of such laws, and for the punishment of 
all violations thereof, arising within the county in which he was elected." 

"Sec. 1390. (107 0. L. 486). The secretary of agriculture shall have 
authority and control in all matters pertaining to the protection, preserva
tion and propagation of song and insectivorous birds, game birds, game 
animals and fish within the state and in and upon the waters thereof. He 
shall enforce by proper legal action or proceeding the laws of the state for 
the protection, preservation and propagation of such birds, animals and 
fish; shall establish fish hatcheries and propagate fish therein or in any 
other manner for the waters of the state, and, so far as funds are provided 
therefor, shall adopt and carry into effect such measures as he deems 
necessary in the performance of his duties." 

From the foregoing statutes it clearly appears that, upon proper request made, 
it is the duty of the attorney-general, and under his direction likewise the duty of 
the prosecuting attorney of any county, to aid in the investigation, hearing or 
trial of prosecutions based on the game laws of Ohio; and to institute all neces
sary actions or proceedings for the enforcement of such laws. 

It is true that section 1106, supra, does not specifically mention the court of the 
justice of peace, nor any other court, as the tribunal in which the attorney-general 
or prosecuting attorney shall appear to enforce the laws therein mentioned. In 
view of the fact, however, that section 1464 G. C. gives a justice of the peace, 
mayor or police judge, final jurisdiction within his county in a prosecution for a 
violation of any provision of the laws relating to the protection, preservation or 
propagation of birds, fish and game, it would seem that those tribunals would 
naturally be the place where the attorney-general and prosecuting attorney could 
hest perform the duties which said section 1106 G. C. requires them to perform. 
I am therefore of the opinion that it is the duty of the prosecuting attorney, when 
so directed by the attorney-general, to conduct, in the court of a justice of peace, 
and elsewhere, all necessary actions or proceedings to enforce the laws hereinabove 
mentioned. 

It being established that it is the duty of prosecuting attorneys to aid in the 
enforcement of the game laws, as above stated, the next question is whether there 
is any authority in law for the payment to prosecuting attorneys of special com
pensation for such services. By "special compensation" is meant compensation in 
addition to the regular salary of the prosecuting attorney fixed by law. 

Section 3003 G. C. prescribes the annual salary of the prosecuting attorney. 
The last sentence of that section provides: 

"Such salary shall be paid in equal monthly installments, from the gen
eral fund, and shall be in full payment for all services required by law to 
be rendered in an official capacity on behalf of the county or its officers, 
whether in criminal or civil matters." 

This section, it will be observed, is silent upon the question of the prosecuting 
attorney's right to demand and receive compensation for services performed by him 
on behalf of state departments or state officers. Is such silence to be taken as a 
recognition by the legislature of such a right? I think not. 

The rule is now well settled that where the salary of a county officer is fixed 
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by law, no additional compensation can be paid for the performance by him of 
official duties, unless the intention of the legislature to authorize such additional 
compensation is clearly evident. 11ere silence does not argue such intention. 

In the case of State ex rel. Enos vs. Stone, et al., 92 0. S. 63, 65, \Vanamaker, 
J., referring to what is now section 2977 G. C., said: 

"This section, as well as the sections following, clearly indicates the 
settled purpose and fixed policy of the state to pay county officials a fixed 
lump sum, no matter what additional duties may be imposed on them from 
time to time, unless there is a clear purpose to add further compensation 
for such further duties." 

See also Chapter XX of Throop on public officers, particularly section 478, 
where it is said: 

"* * * that where a compensation is lhus given, whether by salary, 
or by fees, or by commissions or otherwise, it is in full of all his official 
services; and he is not entitled to demand or receive any additional com
pensation from the public or from an individual, for any service within 
the line of his official duty; although his duties have been increased, or 
entirely new duties have been added since he assumed office * * *." 

Specifically answering your question, I am of the opinion that it is the duty 
of prosecuting attorneys, upon proper request made and under the direction of 
the attorney-general, to institute and prosecute, in justice court and elsewhere, all 
necessary actions or proceedings for the enforcement of the laws of the state per
taining to the protection, preservation and propagation of song and insectivorous 
birds, game birds, game animals and fish within the state and in and upon the 
waters thereof; and further that for discharging such duties a prosecuting attor
ney is not legally entitled to demand or receive any compensation in addition to the 
salary fixed hy law. 

Very truly yours, 
JOHN G. PRICE, 

Attorney-General. 

4. 

STATE TREASURY-TRANSFER OF MONEY FROM SPECIAL FUND TO 
AXOTHER SPECIAL FUND OR GENERAL REVENUE FUND UNAU
THORIZED BY JOINT RESOLUTIO~ OF GENERAL ASSEMBLY
TRANSFER BY A LAW. 

Authority to transfer money from a special f1111d provided by law in the state 
treasury to another special fund or to the general revenue fund cannot be con
ferred by joint resolution. 

Such transfer may be authorized by a law, excepting possibly in the case of 
proceeds of a special tax, as to which Query. 

COLUMBUS, OHIO, January 18, 1919. 

HoN. W. T. DONALDSON, Budget Commissioner, Columbus, Ohio. 
DEAR Sm :-You have requested my opinion upon the following question: 

"Can money be transferred from a special fund provided by law in 
the state treasury to another special fund or to the general revenue fund 
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by a joint resolution of the two houses of the General Assembly, or must 
such transfer be authorized in an act?" 

The special fun<ls in the ,late treasury owe their existence to laws. Such laws 
either specify the purposes to which only the moneys in the special fund shall be 
applied, or authorize designated state officers or departments to apply them to 
rnch particular objects as such officer or department may select, within the scope 
of some general activity. Typical statutes of these kinds are sections 1094, 1221 
and 1261-61 of the General Code. There arc, of course, several other sections be
sides those mentioned. 

To take money from one fund and place it in another woul<l be to violate such 
statute pro tanto. Therefore such a result could only be accomplished through 
the medium of a legislative act of sufficient dignity to repeal or suspend the opera
tion of such statutes to the extent necessarily invoked. 1 nasmuch as a joint reso
lution is not a law, since it is not subject to the approval of the governor nor to 
the exercise of the reserved power of the people to order a referendum, it is mani
fest that such a joint resolution cannot be efficacious to authorize such a transfer. 

In connection with your request I feel bound to refer to Article XII, section 5 
of the constitution, which provides. in part, that-

'"Every law imposing a tax, shall state, distinctly, the object of the 
same, to which 011/y, it shall be applied." 

If the special fund from which the transfer inquired about in your letter is to 
be made is one created by taxation, this section would seem to preclude its use for 
any other special purpose, so long at least as the purpose for which it was created 
remains as one of the enterprises of the state government. I do not desire, how
ever, to pas~ finally upon this point, inasmuch as I am not advised as to whether 
or not it is desired to transfer any of the proceeds of taxation. 

i\Iy conclusion is that the transfer about which you inquire can be authorized. 
if at all, only by law. 

Very truly yours, 
]OHN G. PRICE, 

Attorney-Genera/. 

5. 

APPROVAL OF BONDS OF DEFIANCE CITY SCHOOL DISTRICT IN THE 
AMOUNT OF $30,000.00. 

industrial Co111111issio11 of Ohio, Colu111b11s, Ohio. 

CoLUMBUS, OHIO, Januarf, 21, 1919. 

https://30,000.00
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6. 

ROADS AXD HIGH\\'AYS-APPRO\.AL OF FIXAL RESOLl:TIOXS FOR 
ROAD DIPROVL\IEXTS IX ASHTABCL\, COLC\IBJ.\XA, HIGH
LAXD, :\IIA:\11 AXD :\IOXROE COCXTIES. 

Hox. CLINTON CowEx, State Highway Commissio11er, Columbus, Ohio. 

Cou::-rni.:s, OHIO, January, 21, 1919 . 

.., 
I• 

.\RTICLES OF INCOkPORATIOX OF THE GUARDIAX CASUALTY cm,I
PAXY OF CLEVELAND, OHIO, APPROVED. 

CoLt."MBl"S, OHio, January, 21, 1919. 

Rox. \VILLL\:lf D. FcLTON, Secretary of State, Colu111b11s, Ohio. 
DEAR Sm :-The articles of incorporation of The Guardian Casualty Company, 

of Cleveland, Ohio, which you submitted to me today for exam.ination and certif
ication under section 9512 G. C. are found by me to be in accordance with the 
provisions of Chap. I, of Sub.-Div. II, Div. III, Title_ IX of the General Code, all(: 
not inconsisfent with the constitution and laws of this state and of the United 
States. 

I herewith return the articles to you with my certificate endorsed thereon. 
Respectfully, 

JOHN G. PRICE, 
Attorney-General. 

8. 

SYXOPSIS FOR REFERENDUM OF PROHIBITIOX A::\IEND1IEXT 
APPROVED. 

Cor.u11st·s. Omo, January 24, 1919. 

:\IR. L. H. G111s0N, Jlgr., The Ohio Hume Rule Associatio11, 908 H1111ti11gtun Bank 
Bldg.. Co/11111b11s, Olzio. 
DEAR SIR :-You have submitted to me under date of January 17 for my 

certificate a synopsis to be embodied in a referendum petition, said synopsis in 
words and figures being as follows: 

"Senate joint resolution No. 4 adopted by the General Assembly of 
Ohio on January 7, 1919, is the action of the General Assembly ratifying an 
amendment to the Constitution of the United States of .\merica proposer\ 
by the Sixty-Fifth Congress. Said amendment provides that after one 
vear from its ratification the manufacture, sale, or transportation of intoxi
~ating liquors within, the importation thereof into, or the exportation 

https://HIGH\\'AYS-APPRO\.AL
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thereof from the United States and all territory subject to the jurisdiction 
thereof for beverage purposes is prohibited." 

I, John G. Price, Attorney General of the State of Ohio, do hereby certify 
that the foregoing synopsis is a truthful statement regarding the purpose and con
tents of said Senate Joint Resolution No. 4. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

9. 

APPROVAL OF BONDS OF CITY OF NEWARK IN THE AMOUNT OF 
$30,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, January 25, 1919. 

10. 

APPROVAL OF BONDS OF THE CITY OF NEWARK IN THE AMOUNT 
OF $15,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLUMBUS, Omo, January 25, 1919. 

11. 

STATE MEDICAL BOARD-REMOVAL OF TONSILS BY USE OF KNIFE 
OR SURGICAL INSTRUMENT - WHAT CONSTITUTES MAJOR 
SURGERY. 

1. Removal of tonsils by use of knife or other surgical instrmnent for their 
a111p11tation constitutes major surgery as dl'jined in section 1288 G. C. (107 0. L., 
152). 

2. The granting of a license to practice medicine to a physician, under which 
/,e established a practice, prior to the enactment of new regulatory statutes, impos
ing reasonable additional conditions upon the right to practice medicine, conferred 

https://15,000.00
https://30,000.00
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120 vested right on such licensee i;;lzic:1 will exempt lzim from the operation of such 
later statutes. 

(State vs. Gravett, 65 0. S., 289). 

Col.UMBUS, OHIO, January 25, 1919. 

DR. H. M. PLATTER, Secretary State Medical Board, Columbus, Ohio. 
DEAR Srn :-You request my opinion as follows : 

"I am directed by the State :\Iedical Board to submit to you for an 
opinion the following case: 

"N. A. U., of -----, Ohio, received a certificate from the State 
::--Iedical Board to practice osteopathy under date of July 5, 1916. Some 
time since, complaint was received at this office to the effect that Mr. U. 
was engaged in the practice of major surgery, in that he was operating for 
the removal of tonsils. 

":\Ir. U. appeared before the State :\Iedical Board at its meeting on 
January 7, 1919, and claimed that his certificate issued to him prior to the 
definition of major surgery in the amendment to the osteopathic act passed 
on l\Iarch 21, 1917, entitled him to such practice for the reason that prior 
to such definition, tonsillectomy was regarded, as shown by medical text 
hooks, as a minor surgical operation. 

"The State Medical Board desires your opinion-
"First-Is the removal of tonsils major surgery as defined by the 

osteopathic amendment? 
"Second-Does the fact that :Mr. U. obtained his certificate before the 

elate of this amendment, entitle him to perform such operations?" 

Considering your questions in the order in which they are stated: 
From the language used in your letter, and from personal conferences with 

you, for the purposes of this opinion, I am considering the removal of tonsils by 
use of a knife or other surgical instrument for the amputation of tonsils, and any 
other operative procedure is not here considered, 

"Major surgery" since March 21, 1917, has been defined as 

"All operative procedures requiring the use of the knife or other 
surgical instruments for the opening of any natural cavity of the body or 
the amputation of any member or part of the body." 

(107 0. L., 152). 

From this comprehensive definition, I am of the opinion that the _removal of 
tonsils in the manner above referred to now constitutes major surgery. 

The second question challenges the general power of the state to regulate the 
practice of medicine and involves its power to change its regulations relative 
thereto, and thereby impose new conditions on previously licensed and established 
practitioners. The facts stated are: 

1. Mr. U. was duly licensed to practice osteopathy July 5, 1916. 
2. A license to practice osteopathy confers no privilege to perform 

major surgical operations. 
3. At the time 1fr. U.'s license was granted and until March 21, 1917, 

the removal of tonsils did not constitute major surgery. (For the purpose 
of this opinion, as suggested by you in personal conference, it is conceded 
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that prior to the amendment of :-larch 21, 1917, the medical text books 
did not regard tonsillectomy as major surgery, as claimed by l\Ir. U.) 

4. On March 31, 1917, the legislature so defined major surgery _as to 
include the remoYal of tonsils by the use of a knife or other surgical 
instruments in their amputation. 

5. Under the limitations of the osteopathic license and the statutory 
definition enacted in 1917, an osteopath is not now privileged to remove the 
tonsils in the manner above stated. 

From these facts, and the pertinent provisions of law relating thereto, it is 
clear that l\fr. U. would have no privilege to practice tonsillectomy unless it be by 
reason of his having received his certificate at a time when such certificate carried 
with it the privilege of practicing tonsillectomy. 

In other words, his present claim to the rights to practice tonsillectomy may he 
~aid to depend on the proposition that the granting to him of a license, at a time 
when such practice of tonsillectomy was permitted, conferred upon him a vested 
right which the legislature may not afterwards take from him. 

An examination of the authorities bearing upon the powers of the state in such 
matters, and the so-called right to practice medicine, shows: 

"From remote times the practice of medicine has been regulated by 
law, to a greater or less extent." 

Culbertson, Medical Jurisprudence, p. 18. 
Citing: Rose vs. College of Physicians, 3 Salk., 17; 6 Mod., 44. 

"The state has a right to determine under what conditions and under 
what circumstances its citizens shall be entitled to practice medicine." 

American Digest, Century edition. volume 39, p. 918. 

People vs. Fulda, 52 Hun.; 65; 45 N. Y. Supp., 945. 

"* * * and fully sustains the power of the states, under the national 
constitution, to make and enforce, for the protection of their people, all 
reasonable regulations and conditions calculated to insure proper qualifica
tions of those who would engage in the practice of medicine," etc. 

France vs. State, 57 0. S., 24. 

From these and other authorities it is quite clear that the state has ample 
power to regulate the practice of medicine. 

The right to practice medicine, considered as a right, has also received the 
attention of many courts. 

While the practice of medicine is often spoken of as a right, it is not, 
strictly speaking, a right, but a mere privilege upon the exercise of which 
the state may impose conditions such as it deems advisable." 

State vs. Edmunds, 127 Ia. (4th branch of syllabus) 333; 101 N. W., 431. 

As to the right or power of the state to impose new conditions : 

"The same reasons which control in imposing conditions, upon com-
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pliance with which tht: physician is allowt:d to practice m the first in
stance, may call for further conditions as nt:w modes of treating disease 
are discovered or a more thorough acquaintance is obtained of the remedial 
properties of vegt:table and mineral substanc~s, or a mort: accurate knowl
edge is acquired of the human ~ystcm and of the agt:ncits by which it i:; 

affected." 

Dent vs. Statt of \\"tst \"irginia, 129 C. S., u2u. 

This has been re::gar<ltd as one ui the lea<liug cases on this subje;:ct and has 
been followed and approved in a later case also decided by the United State, 
Supreme Court in Hawker vs. People, oi Xew York, 107 l,;. S., 1UU2. 

lt is also stated as a general proposition that the state may take into account the 
advance of medical science, new and changing conditions and impose new condi
tions upon the practice of medicine. 30 Cyc., 1548. 

The Supreme Court of Ohio has also held: 

""One who has an established practice in the healing of diseases may be 
required to conform to such reasonable standard respecting qualification 
therefor as the General Assembly may prescribe, having in view the pub
lic health and welfare." 

State vs. Gravett, 65 0. S., 289 (2d branch of syllabus). 

Also: 

""In the enactment of legislation of this character, the General As
sembly may take account of the advance of learning and provide for the 
public health and safety by such reasonable and proper measures as in
creased knowledge may suggest; and to make such legislation effective, 
one having an established practice, and one contemplating practicing, may be 
required to conform to the same standard of c1ualitication. This conclu
sion seems to be justified by the considerations invol vet!, as it is by the 
authority of the State vs. Gardner, supra, an<l Dent vs. \Vest Virginia, 
129 u. s., 114." 

State vs. Gravett, 65 0. S., 309 (of opinion). 

These and other authorities which I have examined kad me to the conclusion 
that the fact that 1lr. U. obtained his certificate before the <late of this amendment 
(107 0. L., 152) does not entitle him to perform such operations. 

Respectfully 
JOHN G. PRICE, 

Attorney-General. 
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12. 

SLAUGHTERED ANDIALS-XO AUTHORITY TO PAY IXTEH.EST OX 
SAID CLAIMS-HOW INTEREST ~IAY BE AUTHORIZED. 

1. The payment of interest on claims for animals slaHglztered 1111der section 
1114 G. C., is not a11thorized 1mder sections 1115 et seq. G. C. 

2. The legislat11re, by a two-thirds i•ote thereof, may authorize payment of 
such interest, 11nder section 29, Article II, of the Constitution of Ohio. 

CoLuMnus, OHIO, January 26, 1919. 

HoN. C. W. KING, Chairman Finance Committee, Col11111b11s, Ohio. 

In re: House bill, interest on damages, destruction of animals. 

Your letter to me dated January 15, 1919, is as follows: 

"Please find enclosed copy of bill which was introduced in the 82d 
General Assembly, and which was not allowed on account of being intro
duced with the sundries bill. In this bill is the contention of the finance 
committee as to whether they would be allowed to pay interest on same. 
Please give us your opinion at as early a date as possible." 

While the exact question on which you desire my opinion does not seem to be 
clearly indicated in your letter, I learn from personal conference with you and 
another member of the committee that the question on which you desire my opinion 
is whether allowance may be made of interest on the schedule of claims referred 
to in your letter, the claims referred to being claims for the value of animals 
slaughtered under authority of section 1114 G. C. As I understand you, the only 
question which you raise in this matter is, whether interest may be included in 
allowing the claims as stated in the schedule referred to. 

Section 1114 G. C. provides for the killing, disposition and appraisement of 
animals having an infectious malady. 

Section 1115 G. C. establishes the basis of appraisement of and compensation 
for animals killed under authority of section 1114 G. C. 

Section 1116 G. C., more particularly referring to the manner of payment of 
claims for such compensation, is as follows: 

"All claims of owners of animals killed under the provisions of this 
act, as fixed by the appraisers or as fixed upon review by the board of 
agriculture as herein provided shall be paid immediately from funds ap
propriated by the General Assembly for that purpose." 

The purpose of the act, as stated in the first part of section 1114 G. C., is to 
prevent 

"the spread of any dangerously contagious or infectious disease among the 
live stock of the state." 

It has also been held in similar legislation that the expenditure of the public 
funds for the payment of private claims or expenses incidental thereto, must be 
expressly authorized before the same may be done legally. 
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It \·:oultl appear to L:: tl:c le:;;i,btin, intrntion tl1at as soon as claims of animals 
killed under this act are finally ascertained the same should be paid immediately. 

1 note in your letter the ,tatcmcnt that t:1c claims ,vere not allowed by the 82d 
Gener;;.! Assembly on account oi 1,cing included in the ,undries bill. However, 
that docs not change 11:e fa:t that the claim, unrlcr authority of section 1114, and 
when duly certi::e<l, \\'as an obligation ag-aimt the state at that time. 

It might be claimed that the indi\·iduals listed on the schedule which you en
close having pre,cntetl antl had their claims <luly allowed, were entitled to interest 
upon equitable considerations or undLr tlie gentral statute providing that all cred
itors shall be entitled to receive interest on all money after the same shall become 
due, etc. This statute, howe, er, in a claim against the state for interest, was before 
our Supreme Court in Ohio ex rel vs. Doard of Public \Yorks, 36 0. S., 409, where 
the court held : 

"In the absence of a statute requiring it, or a promise to pay it, inter
est cannot be adjudged against the state for delay in the payment of money." 

( 4th branch of syllabus) 
"It is also insisted by the defendants, that the claim of relaters, being 

one against the state, interest thereon cannot be allowed. 
"On the other hand, it is claimed that the relators are within the terms 

and meaning of th.: statute which provides 'That all creditors shall be en
titled to receive interest on all money after the same shall become due, 
either on bond, bill, promisory note, or other instrument of writing, or 
contract for money or property.' That the words of this statute are broad 
enough to embrace the claim of relators is not disputed; but it is con
tended that the state is not embraced within the general words of a statute, 
and can be held to be within the purview of a statute only when so de-
clared expressly or by necessary implication. · 

"The doctrine seems to be, that a sovereign state, which can make and 
unmake laws, in prcscriliing general laws intends thereby to regulate the 
conduct of subjects only, and not its ow11 comluct." 

* * * * ¢ ¢ * 
"In view of these principles, we must hold that the state, as a debtor, is 

not within the purview of the statute ahovc quoted, and cannot be ad
judged to pay interest upon any claim against her in the absence of a 
promise, expressed or impliccl, to do so; and it is not claimed that any such 
promise has been made to relators. Attorney General vs. Cape Fear Navi
gation Co., 2 Ired, Eq. 444; Auditorial Board vs.•\rles, 15 Texas, 72; State 
vs. Thompson, 5 English, (Ark.) 61; 9 Opinions of Attorney General, 57." 

Section 29 of Article II of the Constitution of Ohio is pertinent: 

"Ko extra compensation shall be made to any officer, public agent, or 
contractor, after the service shall have been rendered, or the contract en
tered into; nor shall any mo11ey be paid, 011 an)\ claim, the subject matter 
of which shall not have been provided for by pre-existing law, unless such 
compensation, or claim, be allowed by two-thirds of the members elected 
to each branch of the General Assembly." 

The Supreme Court in Fordyce vs. Godman, auditor of state, 20 0. S., p. 14, in 
construing this constitutional provision, and a statute similar in principle to that 
contemplated here, says: 

"The language of the latter part of the section of the constitution 
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which we haYe quoted 5eems to be plain and explicit; lea,·ing little room 
for interpretation or construction. It clearly prohibits the payment of any 
money 'on an~• claim. the subject matter of which shall not have been pro
vided for by pre-existing law, unless,' etc. \ \'e see no reason for inter
preting this language in any other sense than that which lies upon the 
surface, and which the terms used naturally import. In such a sense we 
may assume that it was understood by the body of the people, through 
whose votes it became a part of the constitution.'" 

Considered, then, as a claim, the subject matter of which has been provided 
for by pre-existing law, viz., section 1114 G. C., and the payment of which may be 
legally provided for by an appropriating statute similar to the act of 1915 (106 o·. 
L., 466), my opinion is that the payment of these claims for interest is not author
ized by said section and cannot now be acknowledged as an obligation against the 
state upon that theory, and that is the theory of the proposed legislation as ex
plained to me in the personal conferences above referred to. 

However, by appropriate legislation concurred in by a majority of not less 
than two-thirds of the members of each branch of the General Assembly, these 
claims may be legally acknowledged as nlid obligations against the state and 
the constitutional requirement may thus be fulfilled. 

My opinion, therefore, is that upon this theory, and in this manner, the Gen
eral Assembly may legally provide for the payments of interest on these claims. 

Respectfully 
JOHN G. PRICE, 

Attorney-General. 

13. 

APPROVAL OF FTNAL RESOLUTIOX FOR IMPROVE;\IEXT OF ROAD 
TX AUGLAIZE COUNTY. 

HoN. CLINTON Co\l'EN. State Highway Co111111issio11er, Columbus, Ohio. 

Cou:MBi:s, Omo, January 27, 1919. 

14. 

rnsURANCE-DISAPPROVAL OF ARTICLES OF INCORPORATION OF 
HOBART INSURANCE COMPANY-A MUTUAL PROTECTIVE ASSO
CIATIOX. 

1. The articles of incorporation of a mutual protective association organi::ed 
1111der authority of section 9593 et seq. General Code, 11111st disclose that all of the 
incorporators possess the qualifications Prescribed by those sections, viz. : that they 
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are "perso11s of lawful aye,"' a11d arc ··reside11/s ,,j tlzis stat.·, or all adjoining state 
and oi,mi11g insurable property in this state." 

2. The articles of illcorporatinn of a m11t11al p;-otecth•e associatioll organi::ed 
1111der a11thority oj sectio11s 9593 et seq. Gmeral Code, must specify the kinds of 
property proposed to be insured 1,.;ith a rcaso11ablc degree of certainty a,zd definite-
11ess. A statement in the articles that the propertJ,• to be insured shall be "rroperty 
;wt classed as extra ha:;ardo11s,' is too ge11eral and indefi11itc i11 meaning. 

3. The articles of i11corporation of a mutual protectii•e associatio11 orya1Z
i:;ed under autlwrity of sections 9593 ct seq. Ge1Zeral Code must. bs appropriate 
language, limit or co11fi11e tlze Property to be insured to insztrable property "in this 
state." 

4. rt'heu the i11corporatio11 of a comf'a11y and t/zc contcilts oj its articles of 
i1Zcorporalio11, such as a mutual protecti,•c as.rnciati1111, are speciailJ,' pro7.'ided for 
by law, a slatcmeut in t/zc articles that tlze compa11y is formed under tlze ge11cral cor
f'oratio11 Im.l's of tlzl! state, is crro11co11s a11d misleadiuy. T/ze refcreizrc if any 
slzould be to tlze spacial prodsio11s which autlzori:;c tlze i11corporatio11. 

5. The 11ames of the incorporators of a corporation organi::ed 1111der the laws 
of Ohio, should appear in the notarial certificate of ack11owlcdgme11t as they are 
subscribed to the articles of illcorporatio11. 

CoLt:~Bl:s, OHio, January 27, 1919. 

Ho:-.. WILLIAM D. FULTON, Secretary of State, Columbus, Ohio. 
DEAR Srn :-Your letter of January 13, 1919, with which you enclosed the pro

posed articles of incorporation of Hobart Insurance Company for approYal by me, 
was duly received. 

Omitting the signatures of the incorporators and the notarial acknowledgments 
and clerks' certificates, the proposed articles read as follows: 

"THESE ARTICLES OF INCORPORATIO~ OF HOBART DJ
SURANCE cm1PANY 

\\'itnesseth, That we, the undersigned, all of whom are citizens of the 
State of Ohio, desiring to form a corporation, not for profit, under the gen
eral corporation laws of said state, do hereby certify: 

First. The name of said corporation shall he HOBART I~SUR
ANCE CO~IPANY. 

Second. Said corporation is to be located at Fremont, in Sandusky 
county, Ohio, and its principal business there transacted. 

Third. Said corporation is formed for the purpose of enabling its 
members to insure each other against loss or damage by fire or lightning, 
cyclones, tornadoes or wind storms, hail storms and explosions from gas, 
and to enforce any contract, not inconsistent with the insurance laws of 
Ohio, which may be by them entered into, by which those entering therein 
shall agree to be specifically assessed for incidental purposes, and for the 
payment of losses, which may occur to its members. Its territory for in
surance shall be the State of Ohio, and the property that may be insurer! 
by this company shall be property not classed as extra hazardous. 

In ,vitness ,vhereof, ,ve have hereunto set our hands, this 26th of 
December, 1918." 

The proposed articles disclose the intention of the incorporators to organize a 
mutual protective association under sections 9593 et scrJ. G. C. 

Section 9593 G. C. (107 0, L. 696) provides. among other things, that 
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"Any number of persons of lawful age, not less than ten in number, 
residents of this state, or an adjoining state and 0\-ming insurable property 
in this state, may associate themselves together for the purpose of insur
ing each other against loss by fire and lightning, cyclones, tornadoes or 
wind storms, hail storms and explosions from gas, on property in this state, 
* ,) * Such associations may only insure farm buildings, detached 
dwellings, schoolhouses, churches, township buildings, grange buildings, 
farm implements, farm products, live stock, household goods, furniture, 
pleasure and utility vehicles, motor vehicles; steam, gas, gasoline and oil 
engines; motor trucks, tractors, electric motors, electric appliances, lighting 
systems and other property not classed as extra hazardous and such prop
erty may be located within or without the limits of any municipality; pro
vided that an association whose membership is restricted to persons en
gaged in any particular trade or occupation and its insurance confined in 
any particular kind or description of property may insure property classed 
as extra hazardous and located in any county or counties in this state; 
* * *" 

Section 9594 G. C. provides that 
"Such persons shall make and subscribe a certificate setting forth 

therein: 
1. The name by which the association is to be known. 
2. The place which shall be regarded as its cente~ or business office. 
3. The object of the association, which shall only be one or more of 

the objects set forth in the preceding section (9593), and to enforce any 
contract by them entered into whereby the parties thereto agree to be 
assessed specifically for incidental purposes and for the payment of losses 
which occur to its members_ The kinds of property proposed to be in
sured and the casualties specified in such preceding section proposed to be 
insured against, also must be specified in such certificate." 

I am unable to approve the proposed articles of incorporation for the following 
reasons: 

1. The incorporation of mutual protective associations is specially provided 
for by sections 9593 et seq. G. C., and not by what is commonly known and re
ferred to as the general corporation laws of the state. (Sections 8623-8743 G. C.) 
By section 8737 G. C., one of the general corporation statutes, it is in substance 
provided that the general statutes do not apply when special provision is made in 
subsequent chapters, but that the special provision shall govern, unless it clearly ap
pears that the provision is cumulative. And in State vs. Live Stock Co., 38 Ohio 
St., 348, it was held that the general corporation laws do not apply to the organiza
tion of insurance companies, which are specially provided for in other statutes. 
The incorporation of mutual protective associations being especially provided for 
by sections 9593 et seq. G. C. as I have already stated, it necessarily follows that 
persons desiring to organize themselves into such an association must comply with 
the statutes governing the incorporation of such companies, both in form and 
substance. 

The recitals in any proposed articles should be such as to clearly disclose that 
the subscribers possess the qualifications required by section 9593, namely, that they 
are of lawful age, residents of this state, or an adjoining state and owning insur
able property in this state. 3 Op. Atty. Gen. 530; in re ::\Iulholland Benevolent 
society, 10 Phila. 19; in re Enterprise ::\Iutual Beneficial association, 10 Phila. 380; 
in re St. Ladislaus association 128 N. Y. S. 561. See also, Baltzel vs. Church, 110 
Md. 244, 261 ; Boatsmen's Bank vs. Gillespie, 209 1Io. 217. 
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There is also judicial expression to the effect that when the statute confers 
authority to incorporate upon persons possessing certain qualifications, such as 
citizenship or residence, it is the duty of the secretary of state to inquire into the 
question, and that when the duty is imposed upon an officer to pass upon the suffi
ciency of an application for articles of incorporation, such officer should require 
strict compliance with these conditions as to residence, etc. of the incorporators. 
See 1 Thompson, Corporations, section 177. 

I also suggest in this connection that if reference is desired to be made in the 
articles to the Ohio law or statutes under which the subscribers are associating to
gether, the misleading or erroneous statement that they are forming a corporation 
"under the general corporation laws of said state," should not be used, but instead, 
a statement to the effect that they are associating themselves together as a mutual 
protective association under authority of sections 9593 et seq. G. C., should be 
employed. 

2. The contents of the articles of incorporation of a mutual protective asso
ciation, other than the introductory part, are specifically set forth in section 9594 
G. C. supra. Tested by this section, the proposed articles are defective, in that 
paragraph "third" _of the articles does not specify the "kinds of property" proposed 
to be insured, or confine the property to be insured to insurable property "in this 
state." It was perhaps intended to meet these statutory requirements by the 
last sentence in the paragraph referred to, reading as follows: 

"Its territory for insurance shall be the State of Ohio, and the property 
that may be insured by this company, shall be property not classed as extra 
hazardous." 

It is my opinion, however, that the provision just quoted does not meet the 
statutory requirement that the "kinds of property * * * must be specified" in 
the articles. The only attempt at spe<;:ification is found in the expression, "prop
erty not classed as extra hazardous," which are too general and indefinite in mean
ing, and are not specific. To specify, means "to mention specifically or explicitly, 
to state in full and explicit terms, or explicitly and in detail. name, expressly, dis
tinctly and particularly." 

See 4 Words and Phrases (2nd series) p. 656. "To point out, to particularize, 
or to designate by words one thing from another." See \Vords and Phrases, p. 
6607. 

My conclusion on this point also finds support in section 9593 General Code 
which enumerates certain insurable property, and also in a former opinion of the 
Attorney-General. See Op. Atty. Genl. 1910-11, p. 245. 

3. As I have already indicated, the proposed articles do not clearly limit or 
confine the property to be insured to insurable property "in this state." It was 
perhaps intended to impose this limitation or restriction by the words, "Its terri
tory for insurance shall be the State of Ohio," but in my opinion the language used 
is open to the possible interpretation that property outside of Ohio might be in
sured if the contract for insurance is made in the state. The legislature, in en
acting section 9593 G. C. which confers corporate power on mutual protective asso
ciations, emphasized the limitation "in this state," by using the expression at least 
three times, and this section, being a grant of corporate power, must be strictly con
strued in favor of the state. 

The proposed articles should clearly and expressly limit or confine the property 
to be insured to insurable property "in this state." See 1915 Op. Atty. Genl., Vol. 
2, p. 1783. 

4. I also direct your attention to the signature of Harcene Hobart and to the 
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notarial certificate of C. R. Gording. While it is probable that the first name in 
the fifth line of the certificate is intended for "::\Iarcene," the names do not exactly 
correspond, and the conflict should be corrected by the notary. 

I return to you herewith the proposed articles of incorporation without my ap
proval, for the reasons above stated. 

Respectfully 
}OHN G. PRICE, 

Attorney-General. 

15. 

::\1UNICIPAL CORPORATlON-UNIOX CEMETERY-HOW EXPENSE OF 
APPROPRIATING ADDITIOXAL LAND ::\IUST BE PAID. 

When two or more 1111111icipalities 1111ite for the purpose of establishing a 1111io11 
cemeten• under favor of sectio11s 4183 et seq., the 1111111icipality making the appro
priation of the land therefor has 110 authority to provide for and pay the entire 
expense of the proceeding and damages awarded, and thereafter collect from the 
other its proportionate share. Each mmiicipality 11111st directly provide and pay its 
own proper portion of such expense a11d damages. 

Cou:Mnvs, OHIO, January 31, 1919. 

Bureau of I11spection a11d·S11pervisio11 of P11blic Offices, Colu111b11s, Ohio. 
GENTLEMEN:-Your letter of January 21, 1919, requesting my opinion upon 

the questions embodied in the following statement of facts, was duly received. 

"Statement of Facts. 
"The villages of Northfield and ::\facedonia, Ohio, operate a joint ceme

tery constituted under the laws of this state. It becoming necessary to 
secure additional ground bordering upon the present cemetery, a contract 
has been entered into, or rather consummated by condemnation proceedings 
in c_ourt, for additional ground. These condemnation proceedings were 
finished about October of 1918. 

In the regular semi-annual appropriation ordinance of the village of 
Northfield, which is the larger village of the two, for the first half of the 
year 1919 an amount of money was appropriated hy the village council 
from the public service fund with which to pay for the newly acquired 
property. It was the intention of the village to pay this amount in full 
from the public service fund, as stated, of the village of Xorthfield, and 
then said village was to bill the village of ::\Iacedonia its proportionate 
share of the cost, and upon the collection of said claim, the amount col
lected would reimburse and replenish the public service fund of the vi!lage 
of Northfield. 

The question was, is such appropriation from the public service fund 
legal and regular? 

Question 2. Is it proper that the village of X orthfield pay the 
entire amount and then collect the ::\facedonia portion, or should each 
village directly pay its proper portion?" 

The establishment and management of union cemeteries by two or more 
municipal corporations is specially provided for by sections 4183 et seq. G. C. 

By virtue of section 4183 G. C.: 
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• "The council; oi two or mure municipal corporations, or oi such cor-
poration or corporations, and the trustees of a township or townships, 
when conveniently locater! for that purpose, may unite in the establishment 
and management of a cemetery, by the purchase or appropriation of land 
therefor, not exceeding in cxt\:nt one hundrl•<l acres, to he pair! ior as here
inafter provided." 

It is then prm·ided that when an appropnatwn of land for such purpose be
comes necessary, it must b~ made by the municipality having the largest number of. 
inhabitants at the last federal census; and that '"in making the appropriation" it 
acts for itself and the other municipality uniting with it. 

The expense of the appropriation and the damages awarded are provided for 
by section 4lil8 G. C. which reads as follows: 

"The expense of the purchase, or of the proceedings in the case of ap
propriation, and the damages awarded, or both, shall be borne by the cor
porations and townships in proportion to the property of each on the 
duplicate, for taxation.· The amount of bonds issued by each in any case, 
for such cemetery purposes, shall be in the same proportion, and the per
centage of taxation for all such cemetery purposes shall be the same in the 
corporations and townships, but moneys in the hands of the trustees of 
the cemetery, derived from any source, not needed to keep in order or 
embellish the grounds, by resolution of the council and trustees of the 
municipalities and townships interested, may be applied to the expenses of 
purchase, or appropriation and damages awarded, or both, in securing ad
ditional lands for the cemetery." 

It is then provided in 4189 G. C. that the cemetery so owned in common shall 
be under the co1i.trol and management of the municipal councils, and that the 
authority over it and their duties in relation thereto shall be the same as where 
the cemetery is the exclusive µruperty of a single corporation, and authority is 
conferred by section 4190 G. C. to pass and enforce all ordinances necessary to 
carry into effect the provisions contained in the statutes relating to such cemeteries. 

Provision is then made for joint meetings and the purpose thereof hy sectiom 
4192 and 4193 G. C.. as follows: 

"Sec. 4192. In case of a union •for cemetery purposes between a 
municipal corporation and a township, the council of the corporation and 
the trustees of the township shall have a joint meeting at the council chamber 
of the corporation, on the day of the first regular meeting of the council 
in the month of :.lay of each year, for the purpose of determining the rate 
of tax to be levied upon the taxable property of the corporation and the 
township for the purposes herein required. Upon the passage of a joint 
resolution by a majority of the members of the council and the trustees, 
fixing the rate of taxation, the clerk of the corporation shall certify such 
rate to the auditor of the county for assessment and collection. If there 
is more than one municipal corporation or township united for such pur
poses, the councils and trustees of the townships shall become such joint 
body with the same powers as if there had been one such corporation and 
township, and the clerk of the corporation containing the greatest number 
of inhabitants ~hall certify to the auditor as above prm·ided, the rate of 
taxation." 

"Sec. 4193. The trustees of such township or townships, or the council 
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or councils of such municipal corporation or corporations may at any time • 
call a joint meeting of the council or councils and the trustees of the town
ship or townships, on a reasonable notice giYen by either, for the purpose 
of making joint rules and regulations for the government of the cemetery, 
or changing them, and making such orders as may be found necessary for 
the application of moneys arising from the sale of lots, taxes, or other
wise." 

At any such joint meeting provided for by sections 4192 and 4193 G. C., and 
under the express authority of section 4193-1 G. C., a board of cemetery trustees 
consisting of three members may be elected, of which one or more must be mem
bers of each of the municipal councils r~presented at the meeting. The board of 
trustees so elected is clothed with all powers and must perform all the duties exer
cised and performed by directors of public service of municipalities under sections 
4161 to 4168 inclusive of the General Code. 

The only section of the group of statutes specially applicable to union ceme
teries which expressly, and in terms, makes provision for the payment of the 
expenses of appropriation proceedings and the damages-awarded, is section 4186 G. 
C. quoted above. · 

The provisions of that section that the expense of the appropriation and the 
damages awarded shall be borne by the municipalities "in proportion to the prop
erty of each" on the duplicate for taxation, that the amount of bonds issued "by 
each" municipality shall be in the "same proportion," and that the "percentage of 
taxation for all such cemetery purposes shall be the same in the corporation,'' in 
my opinion, clearly indicate and impose the duty upon each municipality to raise 
its own proper share of the total amount. There is certainly no authority in this 
or any other statute specially applicable to such cemeteries empowering one of the 
municipalities to raise the whole amount, and then render an account to and collect 
from the other municipality its proportionate share, and I can find no general 
statute or court decision authorizing any such transaction. I am of opinion, 
therefore, that the village of Northfield has no authority to pay the entire amount 
of the expenses of the- appropriation proceedings and the damages awarded, and 
then collect from Macedonia its proportionate share, but, on the contrary, that 
each village must directly provide and pay its own portion of the total amount. 
Northfield was only authorized to act for :\Iacedonia in "making the appropriation" 
of the land, and not in providing for and paying the expenses and damages referred 
to. Nothing herein contained is intended to deny the right to apply money in the 
hands of cemetery trustees to the payment of expenses and damages in acquiring 
additional lands, as provided in section 4188 G. C. 

Respectfully 
JoHN G. PRICE, 

Attorney-General. 
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16. 

CANAL LANDS-APPROVAL OF SALE OF PORTION OF HOCKING 
CANAL TO FRANK E. WILSOX il!ANTJFACTURIN'G CO. OF LAN
CASTER, OHIO. 

COLUMBUS, OHio, February 1, 1919. 

HoN. JOHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR SIR :-I am returning with my approval duplicate- copies transmitted to 

me with your letter of January 25, 1919, of resolutions providing for the sale of a 
portion of the abandoned Hocking canal, formerly the Lancaster Lateral canal, 
to the Frank E. \Vilson ::\fanufacturing Company, of Lancaster, Ohio. 

Respectfully 
JOHN G. PRICE, 

Attorney-General. 

17. 

APPROVAL OF ROND ISSUE OF EUCLID VILLAGE SCHOOL DISTRICT 
IN SUM OF $190,000.00. 

llldustrial Commission of Ohio, Columbus, Ohio. 

CoLUMBus, Omo, February 1, 1919. 

18. 

APPROVAL OF BOND ISSUE OF VILLAGE OF SOUTH EUCLID, OHIO, 
IN THE SUM OF $52,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

Cou;Maus, Omo, February 1, 1919. 

19. 

WHEN INJUNCTION WILL LIE TO PREVENT USE OF EXPLOSIVES IN 
EXCAVATING. 

foj1111ctio1i will lie to prevent the use of high-power explosives in making exca
vations of rock and earth, where the result of such use will be to throw dirt and 

https://52,000.00
https://190,000.00
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stone upon the premises of another, thereby greatly e11da11geri11g tlze lives of per
sons there residing and inflicting substantial dai11ages to buildings thereon situate. 

Cou::-.rn1.:s, OHIO, February 3, 1919. 

Ohio Board of Administratiou, Columb11s, Ohio. 
GENTLEMEN :-This is to acknowledge the receipt of your letter of January 16, 

in which you say: 

"The board is in recei),)t of the following letter from General \V. R. 
Burnett, commandant of the Ohio Soldiers' and Sailors' Home, Sandusky, 
Ohio: 

'The Ohio Board of Administration, Columbus, Ohio. 
Gentlemen : I respectfully call your attention to the following condi

tions at \Vagner's stone quarries. They are now stripping the soil from 
the rock, and preparing to blast very close· to the home hospital and power 
plant. If they are allowed to proc·eed it will greatly endanger the lives 
of the members while walking around the home grounds, also disturb the 
peace and happiness of the old men in the hospital, and will no doubt do 
great damage to the water tower and buildings of the home. If there 1s 
any law to prevent them from blasting so near to the home buildings, it 
should be attended to at once. Respectfully yours, 

The Ohio Soldiers' and Sailors' Home, 
(Signed) \V. R. BURNETT, Commandant.' 

\Vill you kindly advise as soon as possible whether any steps can be 
taken to prevent blasting so near the home buildings?" 

Speaking of the use of high-power explosives for blasting purposes, the 
Supreme Court of Ohio, in the case of Louden vs. City of Cinci1111ati, et al., 94 0. 
S. 144 said (syllabus) : 

"The use of high-power explosiYes in making excavations of rock and 
earth is a lawful method of accomplishing that purpose, but where dirt and 
stone are thrown by the force of the blast upon the property of another, 
or where the work of blasting is done in such proximity to adjoining prop
erty that regardless of the care used the natural. necessary or probable re
sult of the force of the explosion will be to break the surface of the 
ground, destroy the buildings, and produce a concussion of the atmosphere, 
the force of which will invade the adjoining premises, injuring the build
ings thereon and making them unfit and unsafe for habitation, the person 
or corporation making use of such explosives will be liable for the damage 
proximately and naturally resulting therefrom, irrespective of the question 
of negligence or want of skill in the blasting operations. '' * *" 

The case just mentioned was in the nature of an action for damages, but 
authorities are also numerous on the proposition that, for the prevention of injuries 
of the character described in the above quoted syllabus, injunction will lie. 

Assuming that the facts relath·e to the situation in question are precisely as 
slated in the commandant's letter of inquiry hereinabove set forth, I am of the 
opinion that recourse to the remedy of injunction would be a proper step to prevent 
the consequences anticipated in said letter. 

Very respectfully, 
JonN G. PRrcE, 

Attorney-General. 
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20. 

STATE :MEDICAL BOARD-NO PROVISIOX FOR REHEARING OR NEW 
TRIAL FOR PHYSICIAX \\'HOSE CERTIFICATE HAS BEEN 
REVOKED. 

There is 110 legal provisio11 for a 11civ trial or rehearing bJ,• the State JIcdical 
Roard of Ohio of a charge against a physician 1111dtr sertio11 1275 d seq. G. C., 
affer said board has fi11alf3• decided said charge. 

CoLl:~rnt:s, 0Hro, February 4, 1919. 

The State Medical Board, DR. H. :\I. PL.\TTER, Secretary, Columbus, Ohio. 
GExTLnrnx :-This is to acknowledge the receipt of your letter of January 15, 

1919, as follows: 

'·The state medical board, at its meeting on January 7, after notice and 
hearing, revoked the certificate to practice medicine and surgery in Ohio of 
L. \V. H., of -----, for grossly unprofessional and dishonest con
duct, the specific charge being the circulation of advertising matter con
taining extravagantly worded statements intencled or having a tendency to 
deceive and defraud the public. 

In answer to my notification of the revocation of his certificate, his 
attorney, Myer Geleer<l, has submitted a motion for re-hearing and new 
trial. This is at \'ariance with former procedure, and I beg to inquire 
whether there is any provision in the statutes for the consideration of 
such motion." 

The state medical board of Ohio derives its power and exercises its authority 
hy virtue of a delegation of some of the police powers inherent in the state. As 
~aid by the Supreme Court in France vs. The State, 57 0. S., 19: 

"The power to pass upon the qualifications required must necessarily 
be committed to some board or body other than the legislature, and may 
be, not inaptly, characterized a, admini,tratiw rather than judicial within 
the meaning of the constitution." 

\Vhile the Supreme Court has thus ~aicl that its powers may, not inaptly, be 
termed administrative rather than judicial, in the same case, on page 17, Judge 
\Villiams, in the opinion, says: 

''Undoubtedly, the authority conferrecl by the provisions referred to 
i"ncludes the power to examine into and decide questions requiring the 
exercise of judgment, such as might, not inappropriately, be conferred on 
a court." 

Therefore, although its powers and duties were held to be non-judicial, in the 
sense that the act empowering the state medical board did not offend the Consti
tution by conferring judicial power on the state medical board, yet they are quasi 
judicial in effect, and may well be likened to such agencies as the board of county 
commissioners, in passing on compensation and damages in road cases, or, as stated 
in 57 0. S., 19, to the board of school examiners, and are subject to the same limita
tiQns as these boards and commissions, and in the respect that their powers are 
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limited have some of the attributes of courts of limited and special jurisdiction as 
distinguished from courts of general jurisdiction. 

By analogy, the decision of the courts, as to the powers of courts of special and 
limited jurisdiction, are applicable. In one of these cases, Davis vs. Davis, 11 0. S., 
392 (of the opinion) the court say: 

"His (probate court) duties under the statute terminate with that entry 
and no further action on his part is contemplated. When the entry (of 
judgment) is once made, in conformity with the statute, his authority in 
regard to it is at an end." 

This was a will election case, in which the probate judge, after the final de-· 
cision therein, attempted to set aside and vacate the judgment, the power to do 
which was denied because the probate court was held to be a court of limited and 
special jurisdiction and, as such, had only such authority as was expressly con
ferred or necessarily implied in such cases. 

Again, in considering the same principle of law in Sapp vs. Sapp, 14 C. C. (n. 
s.) 270, in holding that the common pleas court was without authority to reopen a 
case (divorce) which it had finally heard and determined, the court said: 

"The judgment of the court, when so rendered, is not subject to change 
or modification as in other cases, there being no time fi:red for filing a 
motion for a new trial, nor providing for otherwise contesting said judg
ment and decree," etc. 

The act of the legislature, delegating to municipal corporations, commissions or 
officers, the police power of the state, is the source of the authority of the corpora
tion or person to whom the police PO}Ver is delegated to exercise the same. 

As said by Judge Cooley, in Cooley, Constitutional Limitations, pp. 227 and 228: 

"The charter, or the general law. under which they exercise their pow
ers, is their constitution, in which they must be able to show authority for 
the acts they assume to perform. They have no inherent jurisdiction to 
make laws or adopt regulations of government; they are governments of 
enumerated powers, acting by a delegated authority", and "can exercise 
those only which are expressly or impliedly conferred, and subject to such 
regulations or restrictions as are annexed to the grant." 

Concerning powers which are implied, as necessary to the exercise of those 
powers expressly conferred, the same author, on page 78, says: 

"The implication under this rule, however, must be a necessary, not a 
conjectural or argumentative one." 

Therefore, unless the laws under which the state medical board exercises its 
power, either expressly or by necessary implication, provide for a new trial, the state 
medical board is not authorized to re-open and re-hear a case it has once finally 
determined. 

Section 1275-1 G. C. defines the manner of procedure in its hearings, the is
suing of process, taking of depositions, etc. 

Section 1276 G. C. provides for appeal. In none of these statutes relating to 
the state medical board are there any provisions for a new trial. An appeal to the 
common pleas court, with a right to prosecute error to the court of appeals, is pro
vided for in section 1276 G. C. 
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\Vith these ample provisions fer a;,pc1! and review of the state medical board's 
decision by the courts, it cannot be said that the power to rehear its decisions is 
necessarily implied from the express power to hear and decide in the first instance. 

Answering your question specifically, there is no provision in the statutes for 
the consideration of the motion referred to in your letter. 

· Respectfully 
JOHN G. PRICE, 

Attorney-General. 

21. 

PROSECUTING ATTORNEY-HOW APPOINTMENT OF AN ATTORNEY 
TO ASSIST SAID OFFICER Dr CIVIL AND CRIMINAL CASES CAN 
BE MADE-FORMER PROSECUTOR NOT DISQUALIFIED. 

The Common Pleas Court and the Court of Appeals are authorized to appoint . 
a11 attomeJ.• to assist the prosecutor in the trial of criminal cases pending in such 
co11rts, respectively, when i11 the opinion of the coz:rt the public interest requires 
it. Section 13562 G. C. 

The predecessor of the inrnmbent is not disqualified for such appointment by 
tlte fact of his prior i11cumbencJ' ii! the office. 

Section 2412 G. C. empowers the county commissioners, 1_1pon the written re
quest of the prosernting attorney, and if it deems it for the best interest of the 
county, to employ legal counsel to assist the prosecuting attorney in the proserntion 
or defense of a civil action to 1,•hich the cnunty commissioners or other county 
officers or boards is a party. 

CoLlr:-.rnus, OHIO, February 4, 1919. 

HoN. F. ?-.1. CuNNINGH.\:-,r, Prosecuting Attorney, Lebanon, Ohio. 
DEAR Srn:-Under date of January lo, 1919, you requested my opinion as fol

lows: 

"I <lesire to inquire whether or i1ot there is any legal objection to 
the appointment by the court of my predecessor in office to assist in the 
trial of criminal cases where thC' crime was committee! during his incum
hency in the office, an<l coul<l the fact that indictment had been returned in 
such a ca•e durin;::- my preclccc,,or's tC'rm of o~ice disqualify him from 
accepting such appointment. 

I \,·ould also like to inquire \i'hdla:r or Hot the county commissioners 
can legally employ my µreclccessor to assist in the trial of civil cases where 
the cause of action or where thC' snit was brought during his term of 
office. 

I fully appreciate the clesirabilty of <aving as much expense in the em
ployment of counsel as possible, but there are one or two cases in which I 
have felt it might be for the best interests of the county to request the 
appointment of assistant counsel or employment of such counsel. And in 
vie\·: of the fact that my predcccs;or already has in mind the facts in one 
or two of these cases, I had thought it not improbable that he might be 
selected." 

Authority for the appointment, by the court, of an attorney to assist the prose-
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cuting attorney in the trial of cases pending is found in section 13562 G. C. which 
provides·: 

"The common pleas court and the court of appeals, whenever it is of 
the opinion that the public interest requires it, may appoint an attorney to 
assist the prosecuting attorney in the trial of a case pending in such court, 
and the county commissioners shall pay such assistant such compensation 
for his services as such court approves and to them seems just and proper." 

This action makes appropriate provision for appointment by the court of an 
attorney to assist in the prosecution of criminal actions pending in such court, 
when in the opinion of the court the public interest requires such appointment, and 
also governs the method of providing for the compensation of an attorney so 
appointed. 

I know of no 12rovision of law that would disqualify your predecessor for the 
appointment to assist in the prosecution of such cases in which the offense may 
have been committed or the indictment returned during his incumbency. 

Your further inquiry as to the authority of the county commissioners to em
ploy your predecessor to assist in the trial of civil cases invokes a consideration 
of section 2412 G. C. which provicles: 

"If it deems it for the best interest of the county, upon the written 
request of the prosecuting attorney, the board of county commissioners 
may employ legal counsel to assist the prosecuting attorney in the prose
cution or defense of any suit or action brought by or against the county 
commissioners or other county officers and boards in their official capacity." 

From this section it appears that upon the written request of the prosecuting 
attorney, the board of county commissioners are authorized to employ legal counsel 
to assist in the prosecution or defense of suits brought by or against the county 
commissioners or other county officers and hoards in their official capacity when it 
is deemed by the board of commissioners to be for the best interests of the county. 

A previous enactment providing for appointment by the county commissioners 
of legal counsel with the functions of a public officer was held unconstitutional, but 
there appears to be no constitutional objection to this statute in its present form. 

I therefore advise that the common pleas court and the court of appeals arc 
authorized to appoint an attorney to assist the prosecutor in the trial of criminal 
cases pending before such courts respectively, in accordance with the provisions of 
the statute above cited, and that your predecessor would not be disqualified from 
accepting such appointment from the fact of his previous incumbency in the office, 
and further, that upon your written request, the county commissioners would be 
empowered, if they deem it for the best interests of the county, to employ an at
torney to assist in the prosecution or defense of cases pending against them or other 
county officer or board, and that your predecessor would be qualified to act in that 
capacity under proper employment. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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22. 

APPROVAL OF BOXD ISSUE OF BELLEFOXTAIXE CITY SCHOOL DIS
TRICT IX THE SU'.\I OF $20,000.00. 

Industrial Commissiou of Ohio, Columbus, Ohio. 

Cou:.Mni:s, Omo, February 4, 1919. 

23. 

DISAPPROVAL OF BOND ISSUE OF XE\V CONCORD VILLAGE SCHOOL 
DISTRICT IX THE SU1I OF $10,000.00. 

C_oLUMBus, 0Hro, February 4, 1919. 

lnditslrial Commission of Ohio, Columbus, Ohio. 
Re: Bonds of Xew Concord village school district in the sum of 

$10,000.00, for the purpose of repairing and furnishing a school house in 
said district. 

GE:-.TLDIEN" :-I herewith return to yuu, with my disapproval, the transcript of 
the proceeding:; of the board of education and other officers of Xew Concord vil
lage school district, relative to the above hone\ issue. 

This issuance of bonds was disapproved by my predecessor in office in Opinion 
X o. 1287, dated June 17, 1918, for the reason that the resolution authorizing the 
issuance of said bonds provided that no installment uf interest should fall due until 
::\!arch 5, 1920. 

On January 25, 1919, the transcript of said proceedings was resubmitted for 
the .\ttorney General's approval. with the following statement of the clerk of the 
board of education of said district: 

",\s we understand it, lapse oi time has automatically corrected this 
defect." 

I am in accord with the opm10n of my predecessor in office, that this bond 
issue was invalid, for the reason set forth in his opinion. I am also of the opinion 
that lapse of time has not, and can not, cure this ddect. If the resolution author
izing the issuance of these bonds was invalid when passccl, any lapse of time will 
certainly not cure this defect. 

I am of the opinion further that said bond issue should not be approved be
lause the notice required by law was not given for the holcling of the election on 
August 17, 1917, under authority of which said bonds were issued. 

For the reasons above given, I advise that you decline to accept said bonds. 
Respectfully, 

JoHN G. PRICE, 

A ltorne:y-General. 

https://10,000.00
https://10,000.00
https://20,000.00
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24. 

ROADS AND HIGHWAYS-TOWNSHIP TRUSTEES WITHOUT AUTHOR
ITY FOR CO11PLETING ROAD DIPROVE:\IEXT BY ASSESS:,IE).'T 
AGAINST ABUTTIN'G PROPERTY WHERE PROCEEDINGS WERE 
INITIATED IN DIFFERENT MANNER. 

Where township trustees, by virtue of tlze11-o:isti;zg sections 7033 to 7052, which 
made 110 provision for raising by assessment any part of the necessary funds, 
initiate and bring to completion proceedings for a township road improvement, in
cluding the raising of funds by a bond issue authori:Jed by vote of the township 
electors and redeemable through a general tax levied on taxable property of the 
township-after the completion of which proceedings said sections were repealed; 
such trnstees upon disco,,eriug that the funds so raised are insufficient for the 
doing of the improvement work, are without authority to raise additional funds by 
proceedings under subsequently-effective sections 3298-5 to 3298-13 providing that 
the cost of a township road improvement may be paid in whole or in part-as de
termined by the trustees in their resolution declaring the necessity of the improve
ment-by assessment against real estate abutting upon or contiguous to the road to 
be improved. 

CoLUMBUS, Omo, February 4, 1919. 

HoN. H. J. THRASHER, Prosecuting Attorney, Chardon, Ohio. 
DEAR Sm :-Replying to your communication of December 27, 1918, directed 

to my predecessor, submitting for opinion the following: 

"In June, 1915, the trustees of Montville township, said county, by 
resolution, created said township of Montville into a road district, to be 
known as, 'The Montville Road District'. Following this, by resolution, 
said trustees made provision for the improvement of a certain public road 
within the limits of said township road district, describing said road and 
further provided said improvement to be by grading, draining, curbing, 
culverting, bridging and paving the same with brick, cement or concrete; 
further a resolution by said trustees was passed, providing for the sub
mitting to the qualified electors of said township, the question of said 
road improvement and the issuing and selling bonds therefor in the sum of 
$30,000.00 and a special election was held on the 15th day of July, 1915, 
regularly to determine said question of improvement and bond issue, and 
said proposal was carried in said election by vote of eighty-seven (87) yeas 
to twenty-four (24) nays in favor of such proposition. 

The bonds were issued and sold. ' 
By reason of the high cost of material and labor, said sum of $30,000.00, 

together with the $6,000.00 to be furnished by the commissioners of said 
county, was found inadequate, and what we are desirous to know now, is 
by virtue of section 3298-5 to section 3298-13 of the General Code, as en
acted under the White-Mulcahy act in June, 1917, will it be possible for trus
tees of said township by unanimous vote, to provide for the additional cost 
of said road above the $36,000.00, by placing a special assessment against 
the abutting property or properties situated one-half (%) mile or one (1) 
mile on either side of said road." 

Your statement shows that the proceedings heretofore had were begun in June, 
1915, and completed in July of 1915; hence. I take it that ~uch proceedine:s were 

https://36,000.00
https://6,000.00
https://30,000.00
https://30,000.00


33 ~'l'TOR~EY-GE~ERAL. 

had under fa\'or ui sections 7033 to 7052 General Code. .\11 oi these sections were 
repealed as of the first :-.Ionday in September, 1915 (105-106 0. L. 574). 

Said section 7033 as it was in force in June and July of 1915 read as follows 
(103 0. L. 475) : 

"The board of truhtt:es of a township, when in their opinion, it is ex
pedient and necessary, and for the public convenience and welfare, to im
prove the public ways of the township, in whole or in part, by grading, 
macadamizing- or graveling, paving with brick, cement or other suitable 
material, curbing, draining, culverting. and bridging, by resolution, may 
create the township into a roa<l district for the purpose of improving the 
public ways therein, or any number oi them. If, in the township, there is 
a municipal corporation or corporations, such trustees, by resolution, may 
erect the portion or portions of the township not included withi.n the cor
porate limits of a municipal corporation, into such road district. In like 
manner the trustees may erect an election precinct, or part thereof, in the 
township, into such road district." 

The sections following section 7033 up to and including section 7052 as in 
force in June and July, 1915, provided in general for the improvement of roads in 
the districts created under the terms of section 7033 by the issuing of bonds there
for after the que,tion ha<l been ~uhmitte(l to the electors; the employment of an 
engineer; the letting of the impru,cm,nt \\ urk ui,un competitive bids; the sale of 
the bonds, and the levy of a general tax upon the taxable property of the road 
district for the payment of the cost arnl exprn,e of the improwment. )-'othing
whatenr is provided in the sections in <Juestion as to assessment against the real 
estate of abutting or contiguous owners. 

Turning to sections 3298-5 General Cock and following ( 107 0. L. 75), which 
in their original form became effective as of the fir,t '.\londay in September, 1915 
(105-106 0. L. 574), we find a plan whc-rel,y towmhip trmtcc-s may, without the 
presentation of a petition, imprnvc a public road and arrange for the payment of 
the cost and e.,pe11sc thcreof by any of the methmls proYide,! in sc-ction 3298-13 
Ceneral Co<lc. Said section 3298-5 rea<ls as follo\\'s: 

"The township tru,tees may, without the prcsrntatiun of a petition, 
take the necessary steps to con,trm:t. reconstruct, resurface, or improve a 
public road, or part thereof. a, !lC'rcinhcfore proYidcd, upon the pa,sage 
of a resolution by unanimous vote declaring the necessity therefor. The 
cost and expense thereof may he paid in any one of the methods pro
vided in section 3298-13 of the General Code, as may be determined by the 
township trustees in said resolution." 

Said section 3298-13 reads as follows: 

"The compensation, damages, co,ts ·and expenses of the improvement 
,hall be apportioned and paid in any one of the following methods, as set 
forth in the petition: All or any part thereof shall be assessed against the 
real estate abutting upon said improvement, or against the real estate 
,ituated within one-ha! f mile of either side thereof, or against the real 
cstate situated within one mile of either side thereof, according to the 
benefits accruing to such real estate; and the balance thereof, if any, shall 
be paid out of the proceeds of any levy or levies for road purposes upon 
the grand duplicate of all the taxable property in the township, or from 

2-Vol. I-A. G. 
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any funds in the township treasury available therefor; when the board of 
township trustees acts by unanimous vote and without the filing of a peti
tion, the trustees shall set forth in their resolution declaring the necessity 
for the improvement, the method of .apportioning and paying the com
pensation, damages, costs and expenses of the improvement, which may 
be any one of the methods above provided." 

Your inquiry is whether by virtue of said sections 3298-5 to 3298-13, the town
ship trustees may, now that they find insufficient for the doing of the contemplated 
work, the funds originally raised by bond issue and augmented by contribution from 
the county treasury, proceed through the medium of special assessments against 
abutting and contiguous real estate, to raise additional funds required for the work. 

It seems to me that the principle involved in your question has been settled ad
versely to your suggested action by our Supreme Court in the case of •Cincinnati 
vs. Seasongood, 46 0. S. 296, whereof the sy!labus reads: 

"A municipal corporation having through its proper boards_ and officers 
passed a resolution and ordinance to improve a street, in its assessment of 
the cost and expense of the improvement upon the abutting property, it 
should be governed by the law in force at the time of the passage of its 
improvement ordinance, with respect to the manner of assessment and the 
rights and liabilities of the owners of abutting property." 

Of similar import is the case of Toledo vs. Marlow, 8 0. C .C. (n. s.) 121; 18 
0. C. D. 298, in which the sy!labi are as follows: 

"l. The several statutory ·steps required for the improvement of a 
street by pavement or sewer, constitute a 'proceeding' within the meaning 
of section 79, Revised Statutes. 

2. The rate or amount of lawful assessment by a municipality for a 
street improvement, such as a pavement or sewer, upon benefited or abut
ting property, is governed by the statute in force at the beginning of the 
proceeding. 

3. The adoption of the preliminary resolution declaring the necessity 
of a street improvement, such as a pavement or sewer is, in the absence 
of a petition by property owners for the improvement, the beginning of a 
proceeding, which is thereafter 'pending' within the meaning of section 79, 
Revised Statutes, and unaffected, in respect to limitation of rate of assess
ment, by an amendatory act not expressly retroactive." 

See also Ehni vs. Columbus, 3 0. C. C. 493; 2 0. C. D. 283. 
True, the cases cited relate to assessments made greater in amount under pur

ported authority of statutes passed subsequent to the inception of improvement pro
ceedings than was authorized by statute in force at the inception of such proceed
ings, whereas in the situation submitted by you no assessment whatever was pro
vided for by statute at the inception of the proceedings, but has subsequently been 
authorized; and true, in the situation you submit, we have side by side the fact that 
there are funds in the township treasury available for the improvement and the 
terms of section 3298-13 providing in substance that if part of the cost of the im
provement be assessed against abutting or contiguous real estate, the balance shall 
be paid "from any funds in the township treasury available therefor" ; yet any con
tention based on these premises is effectively disposed of by reference to the last 
clause of section 3298-13: 
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"* * * when the board of township trustees acts by unanimous vote 
and without the filing of a petition, the trustees shall set forth in their 
resolution declaring the necessity for the improvement, the method of ap
portioning and paying the compensation, damages, costs and expenses of 
the improvement, which may be any one of the methods above provided." 

When it is borne in mind that the clause quoted relates to action by the trus-
tees in the absence of the filing of a petition, it seems to me that the provision that 
"the trustees shall set forth in their resolution declaring the necessity for the im
provement, the method of apportioning and paying the compensation," etc., must 
be construed as mandatory, and that unless an assessment is provided for in such 
original resolution, it is entirely without legality. The language of Judge Williams 
at page 91 of the opinion in the case of Cincinnati vs. Connor, 55 0. S. 82, that 
"the rule generally prevails that, independent of any legislative requirement on 
the subject, statutes imposing taxes and public burdens of that nature are to be 
strictly construed; and where there is ambiguity which raises a doubt as to the 
legislative intent, the doubt must be resolved in favor of the subject or citizen on 
whom the burden is sought to be imposed" is pertinent. And pertinent also is the 
legislative policy with reference to assessments, as found in section 3911 General 
Code relating to assessments in municipal corporations, which section reads as 
follows: 

"Proceedings with respect to improvements shall be liberally construed 
by the councils and courts, to secure a speedy completion of the work, at 
reasonable cost, and the speedy collection of the assessment after the time 
has elapsed for its payment, and merely formal objections shall be disre
garded, but the proceedings shall be strictly construed in favor of the owner 
of the property assessed or injured, as to the limitations on assessment of 
private property, and compensation for damages sustained." 

The proceeding ·contemplated in your inquiry, to-wit: the laying of an assess
ment by resolution of the trustees, unanimously adopted, certainly may not, for the 
sole purpose of giving it legal vitality as being in conformity with the last clause 
of section 3298-13, be treatecl as an original proceeding, independent of and having 
nothing to do with the proceedings already had; because the fact is that the im
provement itself and the method of raising funds therefor have already been de
termined upon in conformity with a series of statutes fully covering the matter. 

While perhaps unnecessary to a discussion of your inquiry, I call attention to 
certain "saving provisions" appearing in Chapter XIV of the Highway Act, 105-106 
0. L. 574, which act, as above mentioned, repealed as of a elate subsequent to the 
completion of the proceedings you refer to, the said sections 7033 to 7052. These 
saving provisions, among other things, preserve for specified and limited purposes, 
certain organizations, and permit the continuance of certain proceedings, authorized 
by the sections that were being repealed; but there is nothing to indicate an intention 
that the powers conferred by the new act might be used as supplementary to those 
conferred by and preserved from the statutes that were being repealed. 

I am therefore of opinion that the trustees are without authority to take the 
action suggested in your inquiry. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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25. 

ARTICLES OF INCORPORATION OF THE FIRESIDE MUTUAL AID AS
SOCIATION COMPANY OF CINCINNATI APPROVED. 

CoLUMBUS, Omo, February 4, 1919. 

HoN. WILLIAM D. FULTON, Secretary of State, Columbus, Ohio. 
DEAR Srn :-Receipt is hereby acknowledged of the proposed articles of incor

poration of The Fireside 1Iutual Aid Association Company, of Cincinnati, which 
you submitted to this department for examination and approval. 

While there is some doubt as to whether or not section 9512 G. C., which re
quires articles of incorporation of insurance companies, other than life, to be sub
mitted to the Attorney-General for approval, because that section appears to apply 
only to companies organized under the provisions of Chapter I, and not to com
panies such as The Fireside ?liutual Aid Association Company, whose organization 
is governed by Chapter III, of title 9, division 3, sub-division 1 of the General Code, 
(see 1916 Op. of Atty. Gen. Vol. 1, p. 65), nevertheless, to make sure of com
pliance with the requirements of section 9512 G. C., if it does apply, I have exam
ined the proposed articles referred to. 

The proposed articles, omitting the signatures of the incorporators, the notarial 
certificate of acknowledgment and the clerk's certificate of notarial authority, read 
as follows: 

"THESE ARTICLES OF INCORPORATION 
of 

The Fireside Mutual Aid Association Company 
\,Vitnesseth, That we, the undersigned, all of whom are citizens of the 

State of Ohio, desiring to form a corporation, not for profit, under the 
general corporation laws of said state, do hereby certify; 

First. The name of said corporation shall be The Fireside Mutual Aid 
Association Company. 

Second. Said corporation is to be located at Cincinnati, in Hamilton 
county, Ohio, and its principal business there transacted. 

Third. Said corporation is formed for the purpose of insuring against 
accidental personal injury and loss of life, sustained while traveling by 
railroad, steamboat or other mode of conveyance, and against accidental 
loss of life and personal injury sustained by accident of any description 
whatever, and against expenses and loss of time occasioned by injury or 
sickness and on such terms and conditions and for such periods of time, 
and confined to such countries and localities and to such persons as may at 
any time be provided in the by-laws of the association under sections 9445 
to 9451 both inclusive of the Genral Code of Ohio and doing all things 
necessary and incident thereto. 

In "Witness Whereof, \Ve have hereunto set our hands, this 25th clay 
of January, A. D. 1919." 

The organization of companies for the special purpose set forth in paragraph 
"third" of the above articles of incorporation, is expressly authorized and provided 
for by. sections 9445 to 9451 G. C. both inclusive. The only objection to the pro
posed articles is with respect to the statement therein that the company is formed 
''under the general corporation laws of said state." As stated in my former opinion 
No. 14, in re: Articles of incorporation of Hobart Insurance company, elated Jan-
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uary 27, 1919, if it is desired to refer in the articles to the law under which the 
company i5 organized, the reference should be to the ftatutes specially applicable to 
such companir.:s. However, inasmuch as paragraph "third" of the articles in ques
tion clearly discloses that the company is being organized under the special provis
ions of sections 9445 to 9451 G. C., both inclusive, and the articles are unobjection
able in other respects, I do not regard the reference to the general corporation laws 
of such a serious or prejudicial character as to require my disapproval. 

I therefore return the articles of incorporation to you with my certificate of 
approval endorsed thereon. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

26. 

XET WEIGHT OF INSECTICIDE :MUST BE STATED ON LABEL IN 
POUNDS. 

The exact 11et weight of each packayc of solid i11secticide must be slated 011 the 
label f/,('rcon in terms of po1111ds, under srctio11 1177-29 G. C. 

CoLUMBUS, Omo, February 4, 1919. 

The Department of Agric11/t11rc, N. E. SHAW. Secretary, Columbus, Ol1io. 
GENTLEMEN :-This is to acknowledge the receipt of your letter dated January 

16, 1919, as follows : 

"\Ve enclose inquiry from Allaire \Voodward & Co., Peoria, III., as to 
the necessity of stating net \\'right on their product 'El Vampiro' sold in 
the State of Ohio. 

The law unquestionably requires statement of net pounds. \Vould 
statPment of net ounces also he nece,sary on a legally lahelerl package?" 

From per;onal conference with :--Ir. James ;\. Smith, of your department, I am 
informed that the product "EI Vampiro" is an imecticicle, and from your inquiry 
as to weight, and from facts state,! in the letter of .\Ilaire, \\'ooclwarcl & Co., at
taclwrl t0 your letter, I assume that their product i, not manufactured and put up 
in liquicl fnrm, hut is a solid, as deli1wcl in spction 1177 29 G. C, herPinafter re
ferr<.'d to. 

Your lett<.'r corr<.'ctly stales that the law muiuestionably requir<.'s a statement of 
nc:t pounds, and the question upon which you request my opinion i~. as I understancl 
your letter, whether a package containing less than a pouncl must he lahdecl so as 
to show the exact or net weight in ounces. 

Sections 1177-29, 1177-30, 1177-32, 1177-34 and 1177-40 G. C. are pertinent. 
These sections are found in the act "to regulate the manufacture and sale of in
,<.'cticides and fungicides in Ohio" in 103 0. L., page 161, and amended in 107 0. 
I... 480. 

Omitting those parts of said ,ections which do not apply to insecticides, and 
which do not affect the question of the necessity of laheling and certifying the 
\\'eig-ht, they are as follows: 

Sectio11 I177-29-"Each person, firm or corporation who manufactures, 
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sells or offers for sale, in this state, * * * any insecticide * * " 
used for the control of insects or fungus diseases within the state, shall 
affix to each package in a conspicuous place on the outside therof, a plainly 
printed or written certificate which shall state, in the case of solids, the 
number of net pounds * * *. The certificate on each package shall be 
considered as constituting a guarantee to the purchaser of the contents 
therein." 

Section 1177-30---"Before selling or offering for sale * * * any in
secticide * * * used for the control of insects or fungus diseases within 
the state, each person, firm or corporation shall file with the secretary of 
agriculture certified copies of the certificate required in the preceding 
section." 

Section 1177-32-"It shall be unlawful for any person, firm or corpo
ration to manufacture, sell or offer for sale in the state * * * any 
insecticide * * * used for the control of insects and fungus diseases 
within the state, which is adulterated or misbranded within the meaning of 
this act." 

Section 1177-34-"The term misbranded as used herein shall apply to 
any other insecticide * * * used for the control of insects or fungus 
diseases or any other purpose within the state, the package or label of which 
shall bear any statement, design or device regarding such article * * * 
which shall be false or misleading in any particular. * * * 

For the purpose of this act an article shall be deemed to he misbranded: 
In case of insecticides * * *. First * ,., *; second, if it be labeled 
or branded so as to deceive or mislead the purchaser * * * ; third, if in 
package form, ~nd the contents are stated in terms of weight or measure, 
they are not plainly and correctly stated on the outside of the package. 

* * * * * • *'' 

Section 1177-40 G. C. makes it a misdemeanor for any person or corporation 
to sell any insecticide within the state without complying with the provisions of this 
chapter, and fixes a penalty for the punishment thereof. 

It will be noted that the two things at which this legislation is directed are adul
terating and misbranding. 

The first quoted section (1177-29) requires, in the case of solids, the number 
of net pounds and provides that the certificate on each package shall be consid
ered as constituting a guarantee to the purchaser of the contents therein. In 
other words it compels the correct labeling of such products and specifically pro
vides that such labels constitute a guarantee to the purchaser that such products 
are exactly as they are labeled to be, and this, in case of solids, includes the repre
sentation and guarantee as to net weight. 

In construing the language used in these statutes, we are obliged to give it, as 
held in Allen vs. Little, 5 Ohio, 65, "the ordinary and natural import of words, con
sistent with common sense of the community." 

In Bouvier's Law Dictionary, page 2332, the words "net" and "net weight" are 
defined as follows : 

"Net. Clear of all charges and deductions; that which remains after 
the deduction of all charges or outlay, as net profit. St. John vs. R. Co., 
22 Wall. (U. S.) 148, 22 L Ed., 743. 

The exact weight of an article, without the bag, box, keg, or other 
thing in which it may be enveloped." 

Considering the purpose of the act and the language therein used, I am of the 
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opinion that packages of insecticide, referred to in your inquiry, must state the net 
weight in terms of pounds. 

Respectfully, 
JoHN G. PRICE, · 

Attorney-General. 

27. 

GOVERXOR SHALL EXECUTE RELEASES OF :\IORTGAGES CONVEYED 
TO STATE TO SECURE PAYMENT OF :\10:N'EY. 

The Governor, and not t~1e treasurer of state, is the proper officer to execute 
and deliver releases of mortgages and deeds of release covering lands or tenements 
mortgaged or conveyed to the state to sernre the payment of 111011ey. See sectio11s 
8530 to 8531 G. C. 

CoLl'MBUS, OHro, February 5, 1919. 

HoN. R. \V. ARCHER, Treasurer of State, Columbus, Ohio. 
DEAR SIR :-Your letter of January 24, 1919, with which you enclosed a com

munication from Mr. W. P. Ainsworth of Medina, Ohio, a copy of a mortgage 
given by Asa H. Baird to the state of Ohio on May 4, 1837, and a blank form of 
release of the mortgage to be signed by the treasurer of state, was duly received. 

The execution and delivery of releases of mortgages and of deeds of release, 
covering lands or tenements mortgaged or conveyed to the state to secure the pay
ment of money are governed by sections 8530 and 8531 G. C., as follows: 

"Sec. 8530.-When lands or tenements are mortgaged to the state to 
secure the payment of money due to it, and the money so secured, together 
with the legal interest due thereon, if any, is paid to the treasurer of state, 
or other officer or agent duly authorized to receive it, the governor shall 
make, execute, and deliver to the mortgagor, his heirs or assigns, a deed of 
release of the real estate so mortgaged." 

"Sec. 8531.-When a conveyance of lands or tenements made to the state 
for any purpose, contains a condition that the real estate so conveyed shall 
revert to the grantor on the payment of a certain sum of money, or on the 
performance of other conditions, and the money, with legal interest thereon, 
from the time it was due or payable, is paid to the treasurer of state, or 
other officer or agent duly authorized to receive it, or the other conditions 
stated in such deed are performed according to the stipulations contained 
therein, on receiving a certificate from the proper officer of such payment 
or other performance, the governor shall execute and deliver to the grantor, 
his heirs, or assigns, a deed of release for the property so conveyed." 

The legislature having conferred the power of executing and delivering re
leases of mortgages and deeds of release upon the governor only, I therefore ad
vise that you are without authority to execute and deliver the release sent you by 
:\fr. Ainsworth. 

You will observe that under section 8530 G. C., the governor is only authorized 
to execute and deliver a release of mortgaged property, when the money secured 
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thereby and interest due thereon has been paid to the treasurer of the state; and 
that before the governor can execute and deliver a deed of release under section 
8531 G. C., he must- have received a certificate of payment or performance from 
the treasurer of state or other officer or agent duly authorized to receive the money 
secured by the conveyance. 

I return herewith Mr. Ainsworth's letter and the copy of the Baird mortgage 
and form of release above referred to. 

Respectfully, 
JOHN G. PRICE, 

A ttor11ey-General. 

28. 

APPROVAL OF BOND ISSUE OF WAYNE COUNTY IN THE SUM OF 
$119,500.00-TWO ISSUES. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, February 5, 1919. 

29. 

OHIO REFORMATORY FOR \V011EX-CAPACITY TAXED-COURTS 
NOT JUSTIFIED I:,T DISREGARDING SECTJO?\"S 2148-5 AND 2148-7 G. C. 

The fact that the Ohio I<cformalor3• for wo111c11 does 11ot have the capacity al 
this time lo care for additional priso11!'rs, will 110/ justify the courts in disregarding 
the provisio11s of sectio11s 2148-5 and 2148-7 G. C., which require that female offend
ers, except in ccrlai11 cases therein sf>ccifically proi•ided far. be sc11lenced lo that 
institution. 

CoLc~rncs, Omo, February 6, 1919. 

The Bureau of I11spectio11 and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Your letter of January 29, requesting my opinion upon the fol

lowing statement of facts, was duly received: 

"STATE::\IEXT OF FACTS. 
·we are calling your attention to section 2148-7 of the General Code, 

0. L., 105-106, page 131, and would say that the ::\Iarysville reformatory 
is refusing to accept any more women sentenced thereto for the reason 
that they are full and can not take care of any more. We have advised 
an examiner that, in view of this condition, the various judges can only 
sentence women to jail, or workhouses, as they did before section 2148-7 
G. C., became a law, until such time as the ::\Iarysville reformatory will be 
in shape to receive such persons again. 

Question: Are we correct in this view?" 
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The statutes involved in ,Ietermining your (]llestion are sections 2148-1, 2148-5, 
2148-6 and 2148-7 G. C. as follows: 

"Section 2148-1.-Thc Ohio reformatory for women shall be used for the 
detention of all females over sixteen years of age, convicted of a felony, 
misdemeanor, or delinquency as hereinafter provided, and for the de
tention of such female prisoners as shall be transferred thereto from the 
Ohio penitentiary and the girls' industrial school as hereinafter provided." 

"Section 2148-5.-As soon as the governor shall be satisfied that suit
able buildings have been erected and are ready for use and for the recep
tion of women convicted of felony he shall issue a proclamation to that 
effect, attested by the secretary of state, and the secretary of state shall 
furnish printed copies of such proclamation to the county clerks of courts 
and from the date of said proclamation all portions of this act except 
those relating to the commitment of misdemeanants and delinquents shall 
be in full force and effect. Whenever additional buildings have been com
pleted so as to care for misdemeanants and delinquents a proclamation 
shall be issued and published in the same· manner and copies furnished 
to county clerks of courts and to all judges and magistrates having author
ity to sentence misdemeanants and delinquents and from and after the date 
of this proclamation all portions of this act relating to the commitment of 
persons to said reformatory shall be in full force and effect. 

All female persons convicted of felony, except murder in the first 
degree without the benefit of recommendation of mercy, shall be sentenced 
to the Ohio reformatory for women in the same manner as male persons 
are now sentenced to the Ohio state reformatory. And in so far as ap
plicable, the laws relating to the management of the Ohio state reform
atory and the control and management thereof, shall apply to the Ohio 
reformatory for women." 

"Section 2148-6.-Female persons over sixteen years of age found guilty 
of a misdemeanor by any court of this state shall be sentenced to the Ohio 
reformatory for women and be subject to the control of the Ohio board of 
administration, but all such persons shall be eligible to parole under the 
provisions of this act." 

"Section 2148-7. After the issuance of the first proclamation herein
before referred to, it shall be unlawful to sentence any female convicted 
of a felony to be confined in either "the Ohio penitentiary or a jail, work
house, house of correction or other correctional or penal institution, and 
after the issuance of the second proclamation it shall be unlawful to 
sentence any female convicted of a misdemeanor or delinquency to be con
fined in any such place except in both cases the reformatory herein pro
vided for, the girls' industrial school or other institution for juvenile de
linquency, unless such person is over sixteen years of age and has been 
sentenced for less than thirty days, or is remanded to jail in default of 
payment of either fine or costs or both, which will cause imprisonment for 
less than thirty days, provided that this section shall not apply to im
prisonment for contempt of court." 

The proclamations referred to in section 2148-5 G. C. have been issued by the 
governor as therein provided, and by reason thereof section 2148-5 and 2148-7 G. C. 
are in full force and effect. 

By the express mandate of section 2148-5 G. C. all female persons convicted 
of felony, except murder in the first degree without benefit of recommendation of 
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mercy, must be sentenced to the Ohio reformatory for women; and under section 
2148-7 G. C. it is unlawful to sentence any female convicted of a felony to be 
confined in either the Ohio penitentiary or a jail, workhouse, house of correction 
or other correctional or penal institution, or to sentence any female convicted of 
a misdemeanor or delinquency to be confined in any of the places of confinement 
mentioned, excepting only ( 1) those sentenced for less than thirty days, (2) those 
remanded to jail in default of payment of fines or costs, or both, which will cause 
imprisonment for less than thirty days, (3) those guilty of contempt of court, 
and (4) those eligible to commitment to the girls' industrial school or other insti
tutions for juvenile delinquency. 

Female offenders who are not within any of the classes specifically excepted 
must be sentenced to the Ohio reformatory for women, and not to the other insti
tutions named in section 2148-8 G. C. The fact that the reformatory does not have 
the capacity at this time to care for additional prisoners, will not justify the courts 
in disregarding the provisions of the statutes above referred to, nor can it have 
the effect of conferring authority upon the courts to sentence offenders to the 
prohibited institutions. 

. Respectfully, 
JoHN G. PRICE, 

Attorney-General. 

30. 

APPROVAL OF BOND ISSUE OF LISBON VILLAGE SCHOOL DISTRICT 
IN THE SUM OF $16,500.00. 

Industrial Co111nzissio11 of Ohio, Colu111b11s, Ohio. 

CoLUMllUS, OHIO, February 7, 1919. 

31. 

COUNTY COMMISSIONERS WITHOUT AUTHORITY TO INVEST PRO
CEEDS OF SINKI:t\G FUND LEVIES IN INTEREST-BEARING SE
CURITIES FOR PURPOSE OF ACCUMULATING SINKING FUND. 

CoLUMDUS, OHIO, February 7, 1919. 

HoN. A. HARMON HOLDERNESS, Prosecuting Attorney, West Union, Ohio. 
DEAR Sm :-I have your letter of January 21 requesting my opinion as follows: 

"Our county commissioners would like to have the following legal 
questions answered from your office: 

Can county commissioners as county commissioners buy their own 
county bonds? 

Can county commissioners buy the county bonds with funds of sink
ing fund? 

Do county commissioners have to issue serial bonds? 

https://16,500.00
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You understand their idea for wanting to use sinking fund is that 
they only get 1 per cent interest on sinking fund and if they could buy 
their own bonds it would be a saving of 4 per cent as they would have 
to pay 5 per cent interest on bonds. 

The purpose of the coming bond issue is for indebtedness of children's 
home, judicial election, and general county indebtedness." 

On June 10, 1918, my predecssor in office in opinion Xo. 1262, addressed to the 
bureau of inspection and supervision of public offices, passed upon the several 
questions presented by you. This opinion was rendered in answer to a question 
raised by the auditor of your county, which doubtless was occasioned by the same 
situation referred to in your letter. 

I agree with the conclusion expressed by my predecessor and herewith enclose 
a copy of his opinion, which fully answers the three questions submitted by you. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

32. 

BOARD OF EDUCATION-TEACHERS EXTITLED TO PAY FOR TIME 
LOST OWING TO EPIDEMIC. 

A board of education may not avoid the cb"cct of section 7690 G. C., by de
claring a special vacation. Teachers are entitled to pay for time lost owing to 
epidemic, but such time is not presumed to be on holidays when schools are ordi
narily closed. 

CoLUMBUS, Omo, February 7, 1919. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Acknowledgment is made of your request of January 16, fol

lowed by your further supplemental statement of January 20, for the opinion of 
the Attorney-General on the following statements of facts, submitted by the clerk 
of the board of education of the city of Cambridge, Ohio, to your office in regular 
form through the city solicitor of said city. Such communications are as follows: 

"January 7, 1919. 
William H. Brown, Esq., City Solicitor, Cambridge, Ohio. 
Dear Sir:-

Re: Teacher's salary-Quarantine-Vacation. 
By the order of the school board of the city of Cambridge, I am di

rected to submit to you and through you to the Attorney-General of Ohio, 
the questions arising out of the action of our local board in declaring a 
vacation of the public schools for this city on November 29 to December 
30, 1918, while the city was under a quarantine prohibiting public meetings 
including sessions of the schools. 

Sometime prior to Xovember 29 the board of health of the city had 
declared the quarantine and after this situation had been running for six 
weeks or more, and not knowing how long the quarantine would continue, 
the board of education met November 29, 1918, and declared the holiday 
vacation to commence at that date and to end Monday morning December 
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30, 1918. Xotice of this action was given in the newspapers and a great 
many ·of the teachers secured employment, others left the city and went 
to their homes. It has been the custom here for years to have one or two 
\\·eeks vacation for the holidays and this without pay to the teachers. 

The minutes showing the employment of teachers arc in the following 
form, to-wit: 

'June 17, 1918. 
~lotion by H.igbr, seconded by Stewart, following appointments here

tofore made and approved, the following teachers were employed for the 
high school at the salaries set opposite their names, to-wit: 

\V. E. Arter----------------------$250.00 month $2,250.00 year 
D. R. Frasher_ ____________________ 172.22 month 1,550.00 year 
]. 0. Eagleson____________________ 161.11 month 1,450.00 year 

(Here continue names of balance).' 
Schools were opened for the school term on September 2, 1918, and 

on account of the epidemic of influenza, we only had six or seven weeks 
of school in the three months and one week ending November 29, and for 
all of which time the teachers were fully paid their salaries. We had in
creased the salaries of teachers around $10,000.00 over that of the last 
year and our appropriation by the budget commission for tuition is short 
more than $10,000.00. We paid out salaries for six weeks the sum of 
$9,500 covering the time there was no school on account of the ban on 
public gatherings. 

With this condition confronting the school board, to-wit, shortage of 
funds and loss of time, a situation was created which would mean the fail
ure of many of the pupils to be promoted and thereby lose the year's work. 
\Ve therfore declared this vacation to help the situation and intending 
thereby to have school continue until June 20, 1919, instead of having it 
close on May 23, as it would have clone if no vacation had been declared. 

The teachers, or a great number of them, are dissatisfied with the 
action of the school board and are claiming and demanding their pay for 
at least the first three weeks of December, apparently willing to concede 
the regular holiday week as a proper vacation. The action of the board 
in declaring the vacation was not unanimous and at present it seems to be 
the desire of a majority of the board to reconsider and vacate or set aside 
its act in declaring the vacation and to allow the salaries for the first three 
weeks in December if that action can legally be taken now and not be
come liable personally for a misappropriation of the public funds. 

It resolves itself to the question of the legality of the act of the board 
in declaring the vacation. If that was legally done and the time having 
expired or elapsed, the board certainly could not now set it aside and pay 
the salaries during that time. If it was an illegal act, it would not need to 
be rescinded or set aside. 

\Ve have been unable to find an exact precedent reported anywhere 
in the courts. The question of closing schools on account of an epidemic, 
the destruction of school buildings, attempt to shorten the term, act of 
God, and many other similar situations have been before the courts. In 
most of these cases, however, and especially in epidemic closings, the court 
comments on the closing being temporary and the teacher being required 
to hold himself in readiness to resume his work at any day. 

It was not the intent of the board to keep the teachers from getting 
their full nine months salary. It simply meant that they were to have 
one month vacation in December, 1918, and the remaining two months 

https://10,000.00
https://10,000.00
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vacation in July and August, 1919. The school year commences Septem
ber 1 and ends August 31 of the following year. The employment was not 
for any certain nine months. In the management and control of the 
schools authorized by the statute, the board always fixes the time for 
opening school and the Xmas holiday period, one or two weeks, and some
times a week of holidays in April, and this has always been done without 
consulting the teachers. In this instance the board could not consult the 
teachers because such a public meeting of 80 or more teachers was pro
hibited. 

A majority of the board want to rescind its action and pay the teachers 
for the three weeks to prevent any further feeling and to secure the better 
co-operation of the teachers if it can he k 6ally rlone. 

\\.c would appreciate a prompt opinion in this matter and will furnish 
further facts that may be requested or required. 

Some citations are handed herewith on a separate sheet. 
Respectfully submitted, 

Board of Education of Cambridge, O. 
By GEO. D. DUGAN, Clerk." 

"January 9, 1919. 

Bureau of Inspection and Supervision of .Public Offices, Columbus, Ohio. 
Gentlemen :-I am submitting herewith a communication from the 

board of education of the Cambridge City school district, relative to their 
recent action in declaring a vacation of the schools because of quarantine 
order of the board of health, teachers to be without salary during such 
vacation. 

The board are very anxious for an early opinion as to this matter and 
I am asking that you submit the question to the Attorney-General's office 
at your earliest opportunity, that I may be able to transmit an authoritative 
opinion without delay. 

Sincerely yours, 
(Signed) WILLIAM H. BROWN, 

City Solicitor, Cambridge, Ohio." 

"January 20, 1919. 
Hon. John G. Price, Attorney-General, Columbus, Ohio. 

Dear Sir :-Relative to the question submitted to you by this depart
ment originating from Mr. Wm. H. Brown, the city solicitor of Cambridge, 
Ohio, we would say that we have a later communication from which the 
following is a quotation : 

'In our case, the board of education declared a vacation on the 29th 
day of November, commencing at that date and ending December 20, 1918. 
If the quarantine had been declared off on the next day after the vacation 
was declared, we think there could be no question but that the vacation 
would have continued in effect. During this time and on account of the 
vacation having been declared, the teachers were not required 'to hold 
themselves in readiness to commence again whenever ordered' as seems 
to be a very controlling factor in the reasoning for paying for time lost 
on account or owing to an epidemic. I do not know that any person has 
raised the question as to whether the Spanish influenza was an epidemic. 
We take it that goes without question that it was. 

We believe that our original letter makes a complete and fair state-
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ment of the facts upon which we desire an opinion. It might be put in 
the form of the following questions : 

1. Did the board have the legal right to declare the vacation? 
2. If they did not, can they now legally rescind that action and pay 

the teachers for that month? 
3. Would the board as individuals be liable at the suit of any taxpayer 

for the repayment of that month's salary? 
4. Suits being threatened, both by the teachers to collect and by tax

payers if the board does voluntarily pay, would it be possible to have the 
city solicitor or prosecutor, or both, enjoin the board temporarily, and 
have the matter finally determined by a court in a proper action brought 
for that purpose? 

Yours very truly, 
BUREAU OF INSPECTION AND 

SUPERVISION OF PUBLIC OFFICES." 

The question here is, whether the board of education performed a legal act in 
declaring a vacation of the schools, without pay to teachers, because of quarantine 
order of the board of health, such vacation running during the time of such quar
antine. 

Attention is invited to section 4448 G. C., which reads: 

"Semi-annually, and oftener if in its judgment necessary, the board of 
health shall inspect the sanitary condition of all schools and school build

. ings within its jurisdiction, and may disinfect any school puilding. During 
an epidemic or threatened epidemic, or when a dangerous communicable 
disease is unusually prevalent, the board may close any school and pro
hibit public gatherings for such time as it deems necessary." 

From the above language of the statute it will be noted that the board of 
health may close any school and prohibit public gatherings for such time as it 
deems necessary, when a dangerous communicable disease is unusually prevalent, 
as was the condition existing in Ohio in the latter part of the year 1918, when a 
contagious disease known as Spanish influenza made its appearance. 

The statement of facts indicates that a number of weeks prior to November 
29, 1918, the board of health of the city of Cambridge had declared a quarantine 
on account of the epidemic of influenza; that the board of education recognizing 
this official quarantine prior to their meeting of November 29, in that but six or 
seven weeks school was held in the three months prior thereto; that at the time of 
such board meeting such quarantine was in force, on account of such prevalent 
disease in such community and the board had full official knowledge thereof; that 
the board of education at such meeting, on November 29, declared a vacation of the 
public schools, teachers to be without salary during such vacation, the apparent 
reason for such vacation (starting so far ahead of the customary holiday vacation) 
being the epidemic of influenza. 

It seems that all teachers were legally employed under the resolution of the 
board of education, passed June 17, 1918, such resolution of employment stipulating 
a certain sum per month, and there was no other contract, and that all such tea.chers 
were paid each month for time lost on account of the epidemic prior to November 
29, when such vacation was declared, the board thereby recognizing and obeying 
voluntarily section 7690 G. C., which reads as fol1ows : 

''Each boa.rd of education shatl have the management and control of att 
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of the public schools of whatever name or character in the district * * * 
Each board shall fix the salaries of all teachers, which may be increased, 
but not diminished during the term for which the appointment is made. 
Teachers 11111st be paid for all time lost when the schools in which they are 
employed are closed owing to an epidemic or other public calamity." 

It will be noted that the language of the above statute regarding teacher's pay 
is mandatory and not discretionary with any board, that payment must be made 
"for all time lost when the schools in which they are employed are closed owing to 
an epidemic," and such time accrues at the end of each school month and not at a 
later period. 

Further, the resolution of employment, dated June 17, 1918, mentions specif
ically so much salary per month as well as the gross total for nine months; seem
ingly, if the intent was not to pay at the end of the school month, then such in
sertion in the employing resolution is unnecessary and only the total would be 
carried. 

It would seem, therefore, that the action of the board of education of Cam
bridge on November 29, in declaring a vacation during the period in which the 
board of health of such city had established a legal quarantine on account of an 
epidemic, and which the board of education recognized was an action unwarranted 
and unnecessary in the premises, and the withholding of the salaries of teachers 
"when the schools in which they are employed are closed owing to an epidemic," 
is in contravention of section 7690 G. C. 

It is unfortunate that the youth of the state have lost so much time in school 
work during the prevalence of the epidemic in question, but it was a matter in 
which man had little control and the situation must be met in each community as 
best possihle; boards of education are to be commended in their desire to conserve 
the finances given to their care, but they cannot violate state law in their disbursing 
of such funds, and failure to pay teachers in time of epidemic, established by boards 
of health, is such violation and the calling of such period of quarantine a vacation 
is a subterfuge not to be encouraged. It is unquestionably true that the public will 
suffer in a general ~ay, but in the case of Salt Co. vs. Guthrie, 35 0. S., 672, the 
Supreme Court says: 

"Courts will not inquire as to the degree of injury inflicted on the 
public. It is enough to know that the inevitable tendency of such con
tracts is injurious to the public." 

Growing out of this question, attention is invited also to the opinion of the 
Attorney-General, 1911-1912, page 1322, in which he held that a "contract to make 
up for legal holidays and for time lost in the event of epidemic, would be void 
because against the statute and public policy of the State of Ohio." 

This opinion further quoted says: 

"The board cannot compel teachers to sign up a written contract to 
make up for legal holidays and for time lost in the event of epidemic, for 
the reason that an agreement which is in contravention to statutory pro
visions, whose waiver would violate public policy expressed therein, or the 
rights of the public, which the statute was intended to protect, are in
volved, would to that extent be illegal and void." 

It is apparent, therefore, that the time lost accrues at the end of each school 
month and not at a later date when such time (lost on account of epidemic) might 
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be made up, for section 7690 G. C. specifically takes care of teachers' salaries du:
ing epidemics. 

From your statement of facts it is noted that the Cambridge schools have a 
regular holiday week vacation, when your schools are not in session even in years 
when there is no epidemic, indicating that such vacation is a custom and regu1any 
declared by the board of education each year, the question of epidemic not entering 
into such customary vacation. Such being the case, your schools would be closed 
during the regular holiday vacation, notwithstanding the prevalence of an epidemic, 
and time covered by a holiday vacation that is a customary annual -occurrence would 
not fall within the scope and intent of section 7690 G. C., which provides that such 
time lost must have been "owing to an epidemic." 

It is therefore believed, and the opinion of the Attorney-General is, that a reso
lution passed i:luring an epidemic by a board of education, declaring a vacation of 
the public schools, teachers to be without salary while the schools in which such 
teachers are employed are closed owing to an epidemic and legal quarantine by the 
board of health, is illegal and void, being in contravention of section 7690 G. C. 

Such resolution being superfluous, illegal and void, it never was legally in effect 
and a rescission of an illegal and void action is not necessary and the teachers are 
entitled, by state law, to their pay for the school days lost on account of such epi
demic, but not for days in a customary recognized holiday vacation that occurs 
annually, regardless of epidemic. 

Board of education members woulcl not be liable personally for doing what 
section 7690 G. C. mandatorily says they must do as a board, that is, pay the 
teachers for all time lost when their schools arc closed owing to an epidemic. 
· It is the policy of the Attorney-General not to encourage groundless litigation 
and it is hardly probable that the board of education could be enjoined from doing 
what section 7690 G. C. says, by mandate, they must do, it being generally con
ceded that an epidemic was prevalent and the ~chools in question were closed out
side the holidays primarily by reason thereof. 

Respectfully, 
. JOHN G. PRICE, 

A ttorney-Ge11eral. 

33. 

WHEN PERSON CHARGED WITH SALE OF UNWHOLESOME AND 
ADULTERATED FOOD ENTITLED TO TRIAL BY JURY-SECTION 
12760 G. C. CONSTRUED. 

111 a criminal case before a justice of the peace, wherein the charge is the sale 
of 1tnwholesome and adulterated food, contrary to section 12760 G. C., the defendant 
is entitled to a trial by j1try. 

CoLUMBUS, Omo, February 7, 1919. 

HoN. ToM A. JENKINS, Prosecuting Attorney, Ironton, Ohio. 
DEAR Sm :--Your letter of January 31, 1919, relative to the case of State of 

Ohio vs. Durstein, is at hand. The question contained therein may be put thus: 
In a criminal case before a justice of the peace, wherein the charge is the 
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sale of unwhok,ome an<l a<lultcrate,l ioc,cl, rontrarv to the proYisions of ,ection 
12760 G. C., is the <lefen<lant entitle,\ tn a trial hy ju;y? 

~ection 12760 G. C. says : 

"\\'hoever ,ells, otters for ,ale, , ,r has in pos,es,ion with intent to sell, 
clbeased, corruptc<l, adulterated or unwholesome provisions without mak
ing the condition thereof known to the l111yer, shall he finec\ not more 
than fifty clollar, or imprisonec\ twenty clays, 11r both." 

It will be noted that the penalty prescribed by this section may lie that of 
imprisonment. 

Under this circumstance, th~ right of the dekndant to a trial by jury i, as
sured by both constitutional anc\ statutory provisions. 

Sections 5 and 10 of Article I of the Constitution of Ohio say: 

"Section 5.-The right of trial by jury shall be inviolate, except that, 
in civil cases, laws may be passed to authorize the rendering of a verdict 
by the concurrence of not le,s than three-fourths of the jury." 

"Section 10.-Except in cases of impeachment, cases arising in the 
army and navy, or in the militia when in actual service in time of war or 
public danger, and cases i11Yoh-ing offenses for which the penalty prodded 
is less than imprisonment in the pl·nitentiary, no person shall be held to 
answer for a capital. or otherwise infamous crime, unless on presentment 
or indictment of a grand jury; an,\ the number of persons necessary to 
constitute such grand jury ,.nd the number thereof necessary to concur in 
finding such indictment shall be determined by law. In any trial, in any 
court, the party accused shall be allowed to appear and defend in person 
and with counsel; to demand the nature and cause of the accusation against 
him, and to have a copy thereof; to meet the witness face to face, and to 
have compulsory process to procure the attendance of witnesses in his 
behalf, and a speedy publi,; trial hy an impartial jury of the county in 
which the offense is al!cged to have been committed; but provision may 
be made by law for the taking of the deposition by the accused or by the 
state, to Le used for ur ag;,in~t the accused, of any witness whose attend
ance can not be had at the trial, always securing to the accused means and 
the opportunity to be present in person and with counsel at the taking uf 
such deposition, and to examine the witness face to face as fuJly and in 
the same manner as if in court. X o person shall be compelled, in any 
criminal case, to be a witness against himself; but his failure to testify 
may be considered by the court and jury and may be made the subject of 
comment by counsel. Xo per:;on shall he twice put in jeopardy for the 
same offense." 

That sections 5 and 10, supra, were intemled to guarantee the right of trial by 
jury as it existed under the constitution of 1802 and at common law, is the inter
pretation many times given hy our courts. 

Work vs. State, 2 0. S. 296. 
Inwood vs. State, 42 0. S. 186. 
Ames vs. State, 11 0. N. P. (n. s.) 385. 
Terry vs. State, 3 0. C. C. (n. s.) 593. 

Accordingly, statutes which authorize a penalty by fine only, upon a summary 
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conviction under a police regulation, are not in conflict with either of said consti
tutional provisions, even though imprisonment, as a means of enforcing the pay
ment of the fine, is authorized. 

Inwood vs. State, cited supra. 
Section 13432 G. C. says: 

"In prosecutions before a justice, police judge or mayor, when im
prisonment is a part of the punishment, if a trial by jury is not waived, 
the magistrate, not less than three days nor more than five days before the 
time fixed for trial, shall certify to the clerk of the court of common pleas 
of the county that such prosecution is pending before him." 

In the case of Simmons v;. State, 75 0. S. 346, the court, construing section 
13432 G. C., held that the waiver of a jury under said section must clearly and 
affirmatively appear upon the record, and such waiver can not be assumed or im
plied, by a reviewing court, from the silence of the defendant or from his mere 
failure to demand a jury. 

You are therefore advised that in a criminal case before a justice of the peace, 
wherein the state charges a sale of unwholesome and adulterated food contrary to 
section 12760 G. C., the defendant is entitled, as of right, to a trial by jury. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

34. 

WITHDRAWAL OF SECURITIES DEPOSITED WITH TREASURER OF 
STATE UNDER SECTION 9778 G. C. DISCUSSED-THE TRUSTEES, 
EXECUTORS AND SECURITIES l!\'SURANCE CORPORATION, LON
DON, ENGLAND. 

COLUMBUS, OHIO, February 7, 1919. 

HON. R. W. ARCHER, Treasurer of State, Columbus, Ohio. 
DEAR Sm :-I have your letter of February 1 requesting my opinion as follows: 

"Under section 9778, the Trustees, Executors and Securities Insurance 
Corporation, Ltd., a trust company of Winchester House, Old Broad street, 
London, England, deposited under date of April 18, 1916, $100,000 as a 
deposit, in accordance with the laws governing trust companies. 

This company_ has changed its name to The Trustees Corporation, Ltd. 
There is on deposit in this department, to the credit of the Trustees, 
Executors and Securities Insurance Corporation $100,000 in U. S. Third 
Liberty loan bonds. This company now desires, in the change of name, to 
withdraw this deposit. There is nothing in the law that would permit 
the treasurer of state to surrender this deposit, and in order that the 
treasurer may have full protection in the matter, we are asking you for 
your opinion in the premises. 

We herewith beg to enclose all papers submitted through the law firm 
of Squire, Sanders & Dempsey of Cleveland, Ohio." 

The papers referred to in your letter and which I refer to by number are as 
follows: 
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(1) Certificate showing change of name from the "Trustees Execu
tors and Securities Insurance Corporation, Limited," to the "Trustees 
Corporation, Limited." 

(2) Indenture between the Trustees Corporation, Limited, and The 
Guardian Savings and Trust Company. 

(3) Assignment of deposited bond~ by the Trustees Corporation, 
Limited, to The Otis Steel Company. 

( 1) .Affi<lavit of the secretary of the Trustees Corporation, Limited. 

(5) Resolution of The Guardian Savings and Trust Company as
suming liability of the Trustees Corporation, Limited, under the trust 
deed of The Otis Steel Company. 

(6) Certificate that the Trustees Corporation, Limited, has retired 
from business in Ohio. 

(7) Copy of trust mortgage from The Otis Steel Company to The 
Guardian Savings and Trust Company and the Trustees Executors and 
Securities Insurance Corporation, Limited, as trustees. 

Section 9778 G. C., under authority of which the Trustees Executors and 
Securities Insurance Corporation, Limited, deposited $100,000.00 with the treasurer 
of state, is as follows: 

"Xo such corporation either foreign or domestic shall accept trusts 
which may be vested in, transferred or committed to it by an individual, or 
court, until its paid in capital is at least one hundred thousand dollars, and 
until such corporation has deposited with the treasurer of state in cash 
fifty thousand dollars if its capital is two hundred thousand dollars or 
less, and one hundred thousand dollars if its capital is more than two 
hundred thousand dollars, except that, the full amount of such deposit 
by such corporation may be in bonds of the United States, or of this state, 
or any municipality or county therein, or in any other state, or in the 
first mortgage bonds of any railroad corporation that for five years last 
past paid dividends of at least three per cent on its common stock." 

I find no provision in the General Code of Ohio which authorizes the with
drawal of a deposit made under authority of the section just quoted. The legisla
ture apparently did not anticipate that occasion would ever arise when the with
drawal of such deposit would be requested. 

From the affidavits and certificates enclosed in your letter and above referred 
to it appears that the Trustees Corporation, Limited, has never at any time under
taken or engaged in any trust capacity except the single instance in connection 
with The Otis Steel Company, in which The Guardian Savings and Trust Com
pany of Cleveland acted as joint trustee. If these affidavits and certificates are 
as a matter of fact true, and if upon investigation you are satisfied that the 
Trustees Corporation, Limited, has no present or possible future liabilities, I be
lieve you would be justified in permitting the company to withdraw this deposit. 
This, however, is purely a question of fact for you to decide and for the correct
ness of which decision you must be responsible. As Attorney-General I am author
ized to advise you only in respect to the existing laws governing the situation, and, 
as stated above, I find no provision of law covering the situation presented by you. 

I might suggest further the advisability of securing the passage of a legislative 

https://100,000.00
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act amending or supplementing section 9i78 G. C. to care for similar situations 
which may arise in the future. 

The papers submitted with your letter are herewith returned. 
Respectfully, 

JOHN G. PRICE, 

Attorne:i,•-General. 

35. 

COURT COSTS CI-L\RGEABLE U.\'DER :\!OTHERS' PEi'\SION ACT. 

The 011/1• court costs c/ic,;rgeablc 1rndcr the mothers' pension act are those i11ci
de11t to the hearing of the 111otio11 pr011ided for 1111dcr section 1683-8 G. C. Opi11io1i 
of former AttorueJ•-Gencral 011 this subject approved. 

Cou.::1rnus, OHIO, February 8, 1919. 

HoN. D. W. YouNKER, Probate Juduc, Grec11·uille, Ohio. 
DEAR Sm :-The receipt of your letter of December 14, 1918, addressed to my 

" predecessor in office, Hon. Joseph ::\fcGhee, and hy him turned over to me for 
reply, is acknowledged. 

Your letter reads as follows : 

"The General Code, sections 1683-2 et al., providing for mothers' pen
sions, makes no provision for the payment of any costs in regard to these 
matters. 

Is it right and proper lo assess the costs for performing the clerical 
work under the general statute, applicable to the assessment of costs in 
the court of common pleas? That is, so much for filing each paper and so 
much for issuing each writ or order. Or is the clerk expected to perform 
all of these duties without making any charge whatever?" 

The question of what costs are chargeable under the so-called mothers' pension 
act (sections 1683-2 to 1683-9, inc., G. C.) has already been the subject of opinion 
by the Attorney-General. 

In Opinion No. 1063, directed to the bureau of inspection and supervision of 
public offices, Columbus, Ohio, and under date of July 20, 1914, the Attorney-Gen
eral said: 

"* * ~' I am of the opinion that no fees or costs of any character 
whatever are to be charged or collected from any source on account of 
'proceedings' under the mothers' pension act prior to the filing of a motion 
to set aside or vacate or modify the judgment of allowance." 

1914 Atty. Gen. Rep., Vol. I, p. 1012. 

Said opinion further held (p. 1013): 

"In my opinion, fees are chargeable for filing the motion provided for 
in section 1683-8, for issuing and serving processes, for compelling the at
tendance of witnesses, to witnesses for attending under subpoena and for 
making the 'new order' of which section 1683-8 speaks; and as already in
dicated, the precise fees chargeable in the given instance are to be deter-
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mined by reference to the statutes regulating fee bills, in the c:: urt which 
happens, at the time, to be exercising juvenile jurisdiction." 

\Vith the conclusions just above quoter!, I find myself in agreement. \Vith 
,ome of the reasons adduced in said opinion in support of those conclusions, I am 
not, however, entirely satisfied. In particular, I am not inclined to attach as much 
weight as the opinion does to the contention that fees arc not chargeable if and 
when they relate to services rendered for the public and not for private individuals. 
~ow that all the fees and costs, collected or received by a probate judge and the 
other public officers mentionccl in ~cction 2.977 G. C., are received and collected as 
public moneys for the sole use of the trl'asury of the county in which said officers 
are elected, the <li,tinctiun rccognizl'cl in said opinion, between fees paid by the 
person for whom a private service is to be rendered and fees paid out of the public 
treasury, is not, in my judgment, of much help in answering the question under 
discussion. The sole inquiry, in a case of this kind, is this: Is there a statute which 
authorizes the court to tax costs? 

See Farrier vs. Cairns, 5 Ohio 45, 48. 
Except as noted in the opinion above referred to, I find no statute bearing on 

this question. 
With the slight difference above noted, I am in full accord with the opinion 

of the former Attorney-General, hereinbefore cited. 
Respectfully, 

JOHN G. PRICE, 

Attorney-General. 

36. 

BLIND RELIEF-HOW TO DETER:\IINE RESIDENTIAL QUALIFICA
TIONS-REMOVAL FRmr 0:-l'E COUNTY TO ANOTHER. 

In order to acquire tlze residential qualijicatio11s essential lo a11 award of blind 
relief, the applicant must have resided and supported himself within the county for 
twelve consecutive months without relief under the laws providing for relief of the 
poor. 

A person removing from Olle cou11t:y to another, but contin11iHg to receive blind 
relief from the co1mt:i• of her former abode, does not acq11ire the residential quali
ficatioHs c11tilli11g him to reccii·c bli11d relief from the latter count:i•-

CoLl:MBUS, OHio, February 10, 1919. 

HoN. WALTER S. RuFF, I'roscrnti11g Attorney; Ca11ton, Ohio. 
DEAR Srn :-Under date of January 24, 1919, you requested my opinion upon 

the following statement of facts and inquiry: 

"A totally blind person moved from Cleveland, Cuyahoga county, to 
Canton, Stark county, over a year ago. Prior to the time of her re
moval from Cleveland to Canton she was granted relief by the county com
missioners of Cuyahoga county and for a period for one year after her 
removal from Cuyahoga county she was receiving relief from Cuyahoga 
county. .\t the expiration of one year she applied to the county com
missionns of Stark county for rdief. 

The county commissioners have asked me for an opinion as to whether 
in such a case they were justified in granting her relief. I have been 
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unable to find any opm1on from your office upon this question and have 
been informed that in some counties they do not grant relief to blind 
persons who have been receiving aid from other counties. The county 
commissioners feel that a person receiving blind relief is in the same class 
as a pauper and should not be permitted to move from one county to 
another. 

I would be nry glad to have your opinion upon this question." 

The operative law governing blind relief is found in sections 2962 to 2970 G. C. 
inclusive, as amended in 103 0. L. 60.• 

The original legislation on this subject, as enacted April 25, 1904, was held un
constitutional by the Supreme Court in the case of Auditor of Lucas county vs. 
State, 75 0. S. 114, for the reason that it authorized the expenditure, for private 
purposes, of public funds raised by taxation. In 1913 the legislature amended and 
supplemented the provisions of the original act of 1904, effectually restricting the 
provisions for relief to such persons, as by reason of loss of eyesight, would be
come a charge upon the public, or upon those not required by law to support them, 
unless granted the relief provided by the act. 

The curative provisions of this amendment of 1913 as found in 103 0. L. 60, 
were held by the Supreme Court to remove the objectionable features of the 
original act, and the legislation as thus amended was held constitutional. See State 
ex rel. vs. Edmondson, 89 0. S. 351. 

In the opinion in this case, after noting the extent and character of the modifi
cation introduced by the amendment, the court says: 

"It will, therefore, be ·seen that the statute seems to have been drawn 
for the purpose of carefully avoiding the defects in the statute of 1904 
pointed out by the court in Lucas county vs. State, supra. The relief pro
vided for in the latter -statute is limited to those who are, or will become, 
charges upon the public, or upon those not required by law to support 
them, and is the only public relief that may be given to them." 

It might be noted in this connection that an enactment of 1913 relating to the 
subject of blind relief, and found at page 833 of Vol. 103 0. L. was held in 89 0. 
S. 351, supra, to be unconstitutional and inoperative by reason of the same infirmi
ties, among others, as were fatal to the original enactment of 1904. 

Your inquiry, therefore, relative to residential qualifications for receiving blind 
relief invites consideration of section 2966 G. C. taken· in connection with the pro
visions of the ame'ndatory act in 103 0. L. 60, relating to the administration of such 
relief. Section 2966 G. C. provides: 

"In order to receive relief under these prov1s10ns, a needy blind per
son must become blind while a resident of this state, and shall be a resident 
of the county for one year." 

Section 2967 G. C. (103 0. L. 60) provides: 

"At 'east ten days prior to action on any claim for relief hereunder, 
the person claiming shall file with the board of county commissioners a 
duly verified statement of the facts bringing him within these provisions. 
The list of claims shall be filed in a book kept for that purpose in the 
order of filing, which record shall be open to the public. No certificate of 
qualification of drawing money hereunder shall be granted until the board 
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of county com1111,,10ners shall be ,atisfied from the evidence of at least 
two reputable residents of the county, one of whom shall be a registered 
physician, that they knew the applicant to be blind and that he has the 
residential qualifications to entitle him to the relief asked. Such evidence 
shall be in writing, subscribed to by such witnesses, and shall be subject 
to the right of cross-examination by the board of county commissioners 
or other person. If the board of county commissioners be satisfied upon 
such testimony that the applicant is entitled to relief hereunder, said board 
shall issue an order therefor in such sum as said board finds needed, not to 
exceed one hundred and fifty dollars per annum, to be paid quarterly from 
the funds herein provided on the warrant of the county auditor, and such 
relief shall be in place of all other relief of a public nature." 

The phrase "sh,,11 be a resident of the county for one year" in section 2966 
G. C. supra, in my opinion, has the same significance as the term "legal settle
ment" in the statutes relating to the general administration of poor relief. 

The relief provided for the needy blind was considered by the court in 89 0. 
S. 351, supra, as in the nature of poor relief, and at page 357 of the opinion the 
court said: 

"The express object, and the practical prov1s10n, of the enactment is 
to furnish relief to the blind who are poor and needy, and to avoid the 
public burden. 

It is not questioned that the relief of the poor is a proper public 
purpose." 

At page 358 the court said: 

"Outdoor relief of the poor, as distinct from relief in institutions, was 
fixed as part of the policy and practice of Ohio one hundred years ago." 

In the chapter of the code providing for public relief for the poor, section 3477 
G. C. provides in part : 

"Each person shall be considered to have obtained a legal settlement 
in any county in this state in which he or she has continuously resided 
and supported himself or herself for twelve consecutive months, without 
relief under the provisions of law for the relief of poor." 

In addition to the wholesome public purpose to provide for the well being of 
the poor, the law evidences the further proper solicitude for placing the burden of 
such support upon the proper county. The provisions of the statute make the resi
dential qualifications jurisdictional, and this must be established from the evidence 
of at least two reputable residents of the county before any discretion as to 
awarding relief may be exercised by the commissioners. 

Since in order to gain a legal settlement in any county of the state, a person 
must have resided therein continuously and supported himself or herself for twelve 
consecutive months without relief under the provisions of law for the relief of 
the poor, it therefore becomes apparent that under the facts stated in your in
quiry, no legal settlement was acquired, inasmuch as the person in question has 
been receiving relief from Cuyahoga county during all or a portion of the year pre
ceding her application for relief from Stark county, and I therefore hold that such 
person would not have the residential qualifications to entitle her to receive blind 
relief upon her application to the commissioners of Stark county. 
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I find that my predecessor has considered a similar question in an opinion 
found at page 1432 of Vol. 2, Reports of Attorney-General for the year 1915, and 
the following is quoted from said opinion: 

"It seems quite clear that the legislature in providing a different 
qualification as to residence for a needy blind person than that required 
for other needy persons, <lid not intend to change the existing laws as to 
the county which should bear the burden of the support. This conclusion 
follows from the provisions of the blind relief law itself, and the decision 
of the court in the case of State ex rel. Grant vs. Sayre, Auditor, supra, 
showing as they do the close relation existing between blind relief and 
poor relief. It follows, therefore, if this applicant is not and could not 
become a public charge upon Lucas county, then Lucas county, under the 
provisions of section 2966, supra, would han no authority to grant him 
blind relief. On the other hand, to be entitled to blind relief he must be 
a pauper, and therefore a charge upon the county in which he has a legal 
settlement, which said county must discharge its duty to support him by 
granting him blind relief. His living in Lucas county does not relieve 
Crawford county of the duty to support him, and that county should con
tinue to furnish him the relief even if he may now live in another county. 
If Crawford county fails to furnish the relief and he thereby becomes a 
public charge, Lucas county can only follow the provisions of section 
3482, supra, and send him back to Crawfor<l county." 

I am in accord with the conclusions of my predecessor that the change of 
place of abode from one county to another by a person who continues to receive 
blind relief from the county of his former abode, will not accomplish a change of 
residence within the purview of section 2966 G. C. prescribing the residential quali
fications for receiving blind relief. 

Answering your question specifically, therefore, it is my opinion that the 
person moving from Cuyahoga county to Stark county as mentioned in your in
quiry, is not entitled to receive blind relief from Stark county, if during the twelve 
months preceding her application she has been receiving blind relief from the 
county of her former residence. 

Respectfully, 
JOHN G. PRICE, 

A ttor11ey-Ge11 era I. 

37. 

WHEN A COUNTY HOSPITAL IS EXDfPT FRO:\I TAXATION". 

A cottnty hospital co11structed and 111aintai11ed 11nder sectio11s 3127 et seq. of the 
General Code is exempt from general property taxation as 011 "institution of public 
charity only." 

C0Lu11rnus, OHIO, February 10, 1919. 

HoN". V. W. FELIATRAULT, Prosernti11g Attorney, Ravenna, Ohio. 
DEAR Sm :-Receipt of your letter of January 24 requesting my op1mon upon 

the question therein stated is acknowledged. The question is as follows: 
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"Under authority conferred by sections 3127 to 3138-2 'inclusive, 
Portage county purchased a hospital, elected '~ * * trustees * * * 
and are now operating it as a county institution. Bonds were issued to 
pay the original purchase price and additional ones have been issued to 
defray expenses. 

Patients who are able to do so, are required to pay for services in the 
hospital, and those who are unable to pay, are also taken care of. 

Question: Should the above institution be exempt from taxation?" 

The following quotations from the statutes referred to by you are sufficient 
to disclose the character of the institution described in your letter: 

"Section 3127.-\Vhen two hundred or more taxpayers of a county 
petition the county commissioners for the privilege of having submitted to 
a vote of the electors of such county the issue of county bonds * * * 
for the purchase of a site and the erection thereon of a county hospital 
'~ * *, and the support therof, such commissioners shall order a special 
election * * *." 

"Section 3131.-At the next election of county officers * * * trus
tees shall be elected * ,:, ,:,." 

"Section 3132.-Such trustees shall have charge of the purchase of the 
site, erection of buildings thereon for such hospital and its management and 
control of all its property. * ,:, * Such trustees may receive and hold 
in trust for the use of the hospital any grant or devise of land, or any gift 
or bequest of money or other personal property that may he given for the 
erection or support of the hospital." 

"Section 3137.-The hospital trustees may determine whether or not 
patients presented at the hospital for treatment either medical or surgical, 
are subjects for charity, and shall fix such price for compensation from 
patients other than those unable to assist themselves, as they deem proper. 
The receipts therefrom shall be paid into the county treasury to the credit 
of the hospital fund. and used toward the maintenance of the hospital." 

"Section 3138.-0n the first ::\Ionday in April of each year, * ,:, * 
the trustees shall certify the amount ne,essary to maintain and improve 
the hospital for the ensuing year." 

It is very clear that what is created hy action under these sections is a charita 
1,le institution open to all on the same terms, one of which terms is that those 
unable to pay for medical or surgical service and nursing shall not be required to 
<lo so; and that the institution is owned by the county and managed and controlled 
by it, being supported, in so far as its operating revenues are insufficient for its 
maintenance, by general tax levies. 

The constitution, Article XII, section 2, authorizes the general assembly by gen
eral laws to exempt "institutions usecl exclusively for charitable purposes" and 
"public property used exclusively for any public purpose." These constitutional 
provisions are not self-executing, being on their face merely grants of authority to 
the legislature to pass laws. Herc we are remitted to the provisions of the General 
Code for the final answer to the general question, which is as to whether or not prop
erty of the kind which the foregoing discussion has disclosed the county hospital 
to be is exempt from taxation. 

So far as county property is concerned the following provisions of the General 
Code may be considered : 

"Section 5352.-Buildings belonging to counties and used for holding 



58 OPINIONS 

courts, and for jails or county offices, with the ground, not exceeding ten 
acres in any county, on which such buildings are erected, shall be exempt 
from taxation." 

"Section 5353.-Lands, houses and other buildings belonging to a 
county, township, city or village, used exclusively for the accommodation or 
support of the poor, or leased to the state or any political subdivision 
thereof for public purposes, and property belonging to institutions of 
public charity only, shall be exempt from taxation." 

I think it is obvious that the fact of county ownership is not enough under 
these statutes (and there are no others applicable) to entitle the property in ques
tion to exemption. It does not consist of "buildings * * * used for holding 
courts, and for jails or county offices," and the lands, houses and other buildings 
of which it does consist are not "used exclusively for the accommodation or sup
port of the poor." 

However, ·it is very clear that if the hospital were not owned by the county, 
but was conducted by a private corporation not for profit in precisely the same 
manner in which the county is requir~d by law to conduct it, such a hospital so 
operated would constitute "an institution of public charity only" within the mean- . 
ing of section 5353 G. C. The question therefore arises as to whether or not the 
fact of county ownership is enough to destroy the institutional idea required by 
the latter portion of that section; or, in other words, whether a county may own 
and conduct "an institution of. public charity only'' or in a sense and with respect 
to some such activity actually be " an institution -of public charity only." 

On this point I find the following judicial opinions: 

"The term 'institution' is sometimes used as descriptive of the estab
lishment or place * * *; at other times it is used to designate the organ
ized body. It is used in both senses in the third section of the tax law 
* * *. In the sixth clause of the section it is used in the latter sense, 
and the property referred to is described as belonging to the institutions 
named." 

(White, J., in Gerke vs. Purcell, 25 0. S. 229). 
"The word 'institutions', in the sixth clause of section 3 of the tax 

law, is used to designate the corporation or other organized body insti
tuted to administer the charity, and the real estate described as belonging 
to such institutions has reference to property owned by them; and to en
title such institutions to hold the property exempt from taxation, they must 
not only own it, but it must be so used as to fulfill the requirements of the 
statute." 

( Syllabus in Humphries vs. Little Sisters of the Poor, 29 0. S. 201.) 
"It seems clear to us that the word 'institutions' in this clause is used 

to designate the corporation or other organized body instituted to administer 
the charity, and that the real estate described as belonging to such institu
tions has reference to property owned by the institutions ; and that to en
title them to hold the property exempt from taxation, they must not only 
own it, but it must be so used as to fulfill the requirements of the statute. 
* * *." 

"The word 'belonging' is used in the same sense throughout the clause, 
and, as there used, means ownership. 

We do not say that the legal title must be vested in the institution. If 
the legal title were held in trust for the sole use and benefit of the insti-
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tution, the property, in such case, would be regarded as belonging to the 
institution." 

(Id. pp. 206-207, per White, J.) 

The passage last quoted was repeated with approval in the opinion of Nichols, 
C. ]., in Rose Institute vs. Myers, 92 0. S. 252, 270, where it was characterized as 
expressing the settled policy of the state. 

This department held in an opinion under date of June 17, 1918 (No. 1279), in 
which the question was as to the exemption from taxation of real estate the fee 
of which was in the county, but which was held by the county for the benefit of 
an agricultural society conducting county fairs, etc., in compliance with the statute, 
that the following propositions are to be taken as true: 

"In order that real estate may be exempt from taxation under section 
5353 General Code, two things must concur, viz.: 

(1) Ownership in an institution, i. e., organization of some kind as 
distinguished from an individual. 

(2) Exclusive use for a purpose charitable in the sense that it aims 
to alleviate human suffering or meet great public needs, such as the ad
vancement of science or useful arts, and is carried on without gain to 
the members of the organization; and public in the sense that its benefits 
are available to all without distinction and upon the same reasonable 
terms. 

But in connection with the first of these propositions it is to be ob
served that the place where the legal title is found is immaterial. The 
ownership that is requisite i, the equitahle or beneficial t1Se, and not the 
legal title." 

In the opinion just cited the Attorney-General was not confronted by pre
cisely the same question as that which is now raised, for there he was dealing with 
property the beneficial use of which was in a private corporation not for profit, 
though such corporation was so far public as to be the recipient of subsidies from 
the public treasury. Here we have to deal with property the legal title of which 
is in the county and the beneficial use of which is in an enterprise conducted for the 
public by public officers. True, they are organized into a board which has the sole 
and exclusive management of the enterprise so that there is a form of organization; 
but it is to be doubted that the trustees of the hospital are even so much as a 
quasi corporation. Rather, it would appear that they are merely a board of public 
officers charged with the performance of certain public functions. On the other 
hand, it is true that they have the control of a fund or funds arising from the 
operation of the enterprise or from the making of donations (section 3132, supra), 
so that they conduct their activities in substantially the same manner as would the 
trustees of a corporation not for profit. 

The question would not be so difficult were it not for the fundamental princi
ple that exemptions from general taxation are to be strictly construed. Here it is 
to be observed that the general assembly has expressly designated certain classes of 
property belonging to counties as exempt from taxation; while if this particular 
class of property belonging to counties is to be held exempt it must be brought 
within the scope of a more general provision applicable primarily at least to chari
table enterprises conducted under private auspices, though public in character. In 
the same connection I should refer to section 5353-1 G. C., which provides as 
follows: 
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"Property, real, personal, and mixed, the net income of which is used 
solely for the support of institutions used exclusively for children's homes 
for poor children, the real estate on which said institutions are located, 
and the buildings connected therewith, shall be exempt from taxation." 

It might be argued that by making this express provision as to children's 
homes, which is certainly broad enough to include county and district children's 
homes, the legislature had evinced an intention to exclude from the more general 
exemption o'.her types of public institutions conducted by the county and not else
where specifically enumerated. 

On the whole, however, the opinion of this department is that property be
longing to a county and used for county hospital purposes is exempt from taxation. 
This conclusion is reached because of the decision in Gerke vs. Purcell, supra. In 
that case the question passed upon by the court was as to the exemption of 
parochial schools belonging to and conducterl under the auspices of the Roman 
Catholic church by the duly appointed officers or agents of that church. The legal 
ownership of the property in question in that case was in the archbishop of the 
appropriate diocese. It did not appear that any separate organization whatsoevh 
was maintained for the conduct of the schools. In other words, unless the church 
itself could be regarded as an "institution of purely public charity" there was no 
separately organized body of persons which could be pointed out as the "corpora
tion or other organized body instituted to administer the charity'' to use the lan
guage of Humphries vs. Little Sisters of the Poor, supra. 

In the subsequent case of Watterson vs. Halliday, 77 0. S. ISO, it was held 
without in any way modifying or overruling Gerke vs. Purcell and Humphries vs. 
Little Sisters of the Poor, that the Rocan Catholic church was, as such, not an 
''institution of purely public charity." 

So that we have it that parochial schools are "institutions of purely public 
charity" ( or, as the statutory language now is, "institutions of public charity only''). 
though the legal title of the property used in the conduct of such schools is in 
~ome archbishop, and though the organization which he represents and which 
actually conducts the schools is not in its hroader aspects at least an "institution oi 
purely public charily." In other words, as pointed out by the Attorney-General 
who rendered the opinion which has been cited, the effect of these cases taken to
gether compels the conclusion that "property the legal title of wl:ich is in the bishop 
or archbishop is to be regarded as vested in substantially different beneficial owner
ships when it is managed and conducted for purely church purposes·, on the one 
hand, and when it is managed and conducted for the purposes of schools open to 
the public, on the other hand." 

Applying the distinctions drawn from these cases to the question now under 
discussion it seems rather clear that if the beneficial use to which property the legal 
title of which happens to he in the county is put is a publicly charitable one, and 
such use is conducted under organized forms, the fact that we are unable to iden
tify the organization which is the owner of the property and by which the use is 
conducted as "an institution of public charity only" in its broader aspects only, does 
not prevent the conclusion that the particular enterprise constitutes "an institution 
of purely public charity." In other words, though the county is itself not an "insti
tution of public charity only," just as the Roman Catholic church was held in 
Watterson vs. Halliday not to be such an institution; yet the hospital conducted by 
the trustees for the county is as much a separate institution of public charity only 
as are the parochial schools, as held in Gerke vs. Purcell, supra. In this connection 
I quote the following from the syllabus in Gerke vs. Purcell: 

"Schools established by private donations, and which are carried on 
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for the benefit of the public, and nc,t with a ,·iew to profit, are 'institutiom 
of purely public charity' within the meaning of the provisions of the con
stitution, "-' ,:, ~•. 

The constitution, in directing the levying of taxes and in authorizing 
exemptions from taxation, has reference to property, and the uses to which 
it is applied; and where property is appropriated to the support of a charity 
which is purely public, the legislature may exempt it from taxation, with
out reference to the manner in which the title is held, and without regard 
to the form or character of the organization adopted to administer the 
charity. 

In the description of the property exempted from taxation in section 
3 of the tax law, ,:, ,:, ,:, the word 'public' as therein applied to school 
houses, ~• '' * and other institutions of learning, is descriptive of the 
uses to which the property is deYoted. The schools and instruction which 
the property is used to support must he for the benefit of the public; and 
when private property is thus appropriated without any view to profit; it 
constitutes a 'purely public charity' within the meaning of the constitutional 
provision." 

These statements are reinforced by the following from the opinion 111 M3•ers 
\'S. N.ose fostit11te, 92 0. S. 238, per Johnson, J. (p. 242): 

"It has been constantly recognized and held by this court that the 
phrase 'institutions of purely public charity' is a broad one, and that the 
term may be applied by the legislature to the organization which admin
isters thr charity or to the estabfohment where its operations are carried 
on." 

Again, in Rose fostitute vs. ,\fyers, 92 0. S. 252, the court, per ll.fr. Chief 
Justice Xichols, user! the following yigornus language (p. 266): 

"vVe gather from .:, .:, .:. the several Ohio cases, these two general 
and controlling rules of interpretation: 

1. l t is the use of the property which render, it rxempt nr non- ex
empt, not the use of the income derive,! from it. 

2. The exemption is not a rekase in pcrso11a111, !mt a release in rc111. 
and the res to which the relea,e applies must ])(' fnun,\ and identifif'r\ hy 
the officer or no exemption ran he recognized. 

Both of these opinions cite Gerke \'S. !'11rcc!l with approval. 
The conclusion is therefore reache,l that a county hospital is "an institution of 

public charity only" an,\ that the lall(ls, huil<lings and personal property the title of 
which is in the county, but the \,eneficial use of which hrlongs in the scnsf' aboYe 
developed to the hospital, are exempt from taxation. 

Respectfully, 
JOHN" G. PRICE, 

A ttorney-Ge11cral. 
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38. 

SECTION 12672-1 G. C., PROVIDDJG POSSESSION OF CERTAIN DRUGS, 
IS IN EFFECT, REGARDLESS OF LATER AMEND11ENT TO SEC
TION 12672 G. C. 

CoLUMBus, Omo, February 10, 1919. 

The Department of Agriculture, Columbus, Ohio. 
GENTLEMEN :-This is to acknowledge receipt of your letter dated January 27, 

1919, as follows : 

"Was section 12672-1 Ohio law, which made iLa misdemeanor to have 
in one's possession any narcotic, unless a registered physician, dentist or 
veterinary surgeon or pharmacist of this state, repealed or amended with 
section 12672 Ohio law, or is it still operative? 

"In this state persons are found who have large quantities of n;ircot
ics bought from peddlers, whom, if this section is not in operation, I 
cannot prosecute." 

Section 12672-1 G. C., first referred to in your letter, was enacted April 17, 
1913 (103 0. L., 506), ~s a supplemental section to section 12672. 

Prior to this supplemental section, section 12672 did not make it a penal offense 
to have such drugs or narcotics in one's possession, but limited the operation and 
effect of said section to the selling, bartering, furnishing or giving away of such 
drugs. 

At the same time that section 12672-1 was enacted, section 12672 was amen<;led 
to include and make criminal the possession of such drugs, and as· amended in 103 
0. L., supra, contained these provisions: 

"'Whoever sells, barters, furnishes or gives away, directly or indirectly, 
or has in his possession for the purpose of selling, bartering, furnishing or 
giving away, directly or indirectly, any quantity of cocaine, alpha or beta 
eucaine or alypin, morphine, acetyl-morphine, diacetyl-morphine, di-acetyl
ester-morphine, ethyl morphine, heroin, chloral hydrate, opium, or any of 
their alkaloids, salts, derivatives or compounds, or any synthetic equivalent 
thereof either as to the physical properties or physiological action, * * " 

Section 12672-1 G. C. provided that: 

"The finding in the possession of a person who is not a wholesale 
dealer in drugs, a registered pharmacist, physician, dentist or veterinary 
surgeon," 

of any quantity of such drugs as those mentioned or described in sections 12672 
and 12672-1 G. C., should be prima facie evidence of the violation of said section 
12672. 

It is to be noted that an earlier amendment of section 12672 at the same ses
sion of the legislature (103 0. L., p. 340), did not make it a penal offense to have 
possession of such drugs. It is also to be noted that there are certain exceptions 
to said sections, such as sales upon the original written prescription of licensed phy
sicians, etc., and that the section does not extend to sales at wholesale to registered 
pharmacists, etc., nor does it apply to liquid preparations sold in good faith as 
medicines, containing a certain minimum amount of opium, morphine, heroin, etc. 
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Section 12672 G. C., as amended on :\larch 21, 1917, in 107 0. L., p. 493, and 
in its present form, is as follows: 

"\Vhoever sells, barters, furnishes or gives away, directly or indi
rectly, or has in his possession for the purpose of selling, bartering, fur
nishing or giving away, directly or indirectly, any quantity of cocaine, 
alpha or beta eucaine or alypin, morphine, acetyl-morphien, diacetyl-mor
phine, diacetyl-estermorphine, thy! morphine, heroin, chloral hydrate, 
opium, or any of their alkaloids, salts, derivatives or compounds, or any 
synthetic equivalent therof either as to the physical properties or physio
logical action, except upon the original written prescription of a physician, 
dentist, or veterinary surgeon, duly licensed under the laws of this state, 
when prescribing for their patients for actual and necessary purposes in the 
proper practice of their respective professions, which prescription shall con
tain the name of the physician, dentist, or veterinary surgeon, issuing it, 
the date of issue and the name of the person for whom it is issued; or 
fails to keep such prescription on file for at least two years, in such manner 
that it is accessible at all reasonable times to the inspection of the proper 
officer or officers of the law and the secretary of agriculture, or fills said 
µrescription more than once, shall be fined not less than twenty-five dollars, 
nor more than five hundred dollars, or imprisoned in the county jail not 
less than thirty <lays or more than six months, or both offense shall be 
imprisoned not less than one year or more than five years in at the dis
cretion of. the court, for the first offense, and for each subsequent the 
penitentiary. If it be made to apear to the court that the person so con
victed is addicted to the use of any of the above mentioned drugs or sub
stances, the court, with the consent of such person may commit such person 
to a hospital or other institution for the treatment of such person. This 
section does not extend to sales at wholesale of any quantity of the above 
mentioned drugs to duly registered pharmacists, physicians, dentists or 
veterinary surgeons; and shall not apply to liquid preparations sold in good 
faith as me<licines containing not more than two grains of opium, or not 
more than one-fourth grains of morphine, or not more than one-fourth 
grain of heroin, or not more than one-eighth grain of alpha or beta 
eucaine, or not more than ten grains of chloral hydrate in one fluid ounce, 
or if a solid preparation, in one avoirdupois ounce." 

Section 12672-1 G. C. is unaffected by the amendment in 1917, and the law 
governing such sale and possession is governed by section 12672, as last amended, 
and by section 12672-1, as enacted in 103 0. L., p. 506. 

Respectfully, 
JOHN G. PRICE, 

A ttorney-Ge11eral. 

39. 

APPROVAL OF CERTIFICATE OF A:\1END:\1ENT TO ARTICLES OF 
INCORPORATION OF THE GUARDIAN' CASUALTY CO:\IPANY, OF 
CLEVELAND, OHIO. 

CoLUMBVS, Omo, February 10, 1919. 

HoN. WILLIAM D. FULTON, Secretary of State, Col1tmbus, Ohio. 
DEAR SIR :-Your letter of February 10, 1919, with which you enclosed pro-
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posed certificate of amendment to the articles of incorporation of The Guardian 
Casualty Company, of Cleveland, Ohio, for examination and approval by me, was 
duly received. 

The effect of the proposed amendment will be to eliminate from the original 
articles of incorporation of the company that portion of the purpose clause reading 
as follows: 

"Guaranteeing the fidelity of persons holding places of public or private 
trust, who are required to, or, in their trust capacity to receive, hold, 
control, disburse public or private moneys or property; guaranteeing the 
performance of contracts other than insurance policies, and executing and 
guaranteeing bonds and undertakings required or permitted in all actions 
or proceedings, or by law allowed," 

and to add thereto the following provision: 

"and indemnifying persons and corporations other than employers against 
loss or damage for personal injury or death resulting from accidents to 
other persons or corporations." 

The company was organized under paragraph 2 of section 9510 G. C., and under 
that section the company could have inserted in the original articles of incorpora
tion the provision for. "indemnifying persons and corporations other than em
ployers against loss or damage for personal injury or death resulting from acci
dents to other persons or corporations," and it would also have been permissible 
for the company to have omitted from the articles the provisions now sought to be 
eliminated by the proposed amendment, and quoted above. 

Both the proposed elimination from and the addition to the articles of incor
poration sought to be accomplished by the proposed amendment are authorized by 
section 8719 G. C., (107 0. L., 415, 416) which provides, among other things, 
that a corporation may amend its articles of incorporation "so as to modify, en
large or diminish the objects or purposes for which it was formed;" and so as "to 
add to the articles anything omitted from, or which lawfully might have been pro
Yided for originally, or to take out of the articles any unnecessary provisions or 
provisions which might lawfully have been omitted from them originally." See 
Annual Report of the Attorney-General, 1911-1912, Vol. 1, p. 98. 

I return herewith the proposed certificate of amendment with my certificate 
of approval endorsed thereon. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

40. 

·APPROVAL OF BOND ISSUE OF EAST LIVERPOOL CITY SCHOOL 
DISTRICT IN THE SU:\f OF $12,000.00. 

Industrial Commission of Ohio, Colmnbtts, Ohio. 

CoLUMBt:S, 0Hro, February 11, 1919. 

https://12,000.00
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41. 

ROADS AXD HIGHWAYS-APPROVAL OF FIXAL RESOLUTIONS FOR 
ROAD I:\IPROVE11EXTS IX VIXTOX, ATHENS, FULTON, LAKE AND 
WAYXE COUXTIES. 

HoN. CLINTON CoWEN, State Higlzway Co111missio11er, Columbus, Ohio. 

CoLUMBUS, Omo, February 11, 1919. 

42. 

APPROVAL OF BOND ISSUE OF KNOX COUNTY, OHIO, IN THE SUM 
OF $138,666.67. 

Industrial Co111111issio11 of Ohio, Columbus, Olzio. 

COLUMBUS, Omo, February 11, 1919. 

43. 

APPROVAL OF BOND ISSUE OF BARBERTON CITY SCHOOL DISTRICT 
IN THE SUM OF $36,000.00. 

Industrial Co111111issio11 of Ohio, Columbus, Ohio. 

CoLUMBUS, Oa10, February 11, 1919. 

44. 

APPROVAL OF BOND ISSUES OF CANTON CITY SCHOOL DISTRICT IN 
THE SU1I OF $217,000.00. 

/nd11strial Commission of Ohio, Colll111b11s, Ohio. 

C0Lu11rnus, Oare, February 11, 1919. 

3-Vol. I-A. G. 

https://217,000.00
https://36,000.00
https://138,666.67


66 OPINIONS 

45. 

BOARD OF CONTROL OF CITY OF CLEVELAND-CONSTRUCTION OF 
RESOLUTION INCREASING COMPENSATION OF CERTAIN EM
PLOYES-RETROACTIVE CLAUSE CONSTRUED. 

1. The resolution of the board of control of the city of Cleveland, adopted 
March 5, 1918, increasing compensation of certain employes, effective January 1, 
1918, is retroactive in so far as it attempts to provide increased compensation for 
previously rendered services and to create a new obligation on said city and to that 
e.-rtent is violative of section 28, Article II, of the Constitution of Ohio. 

2. Such resolution is ineffective in law to authorize payment for such pre
viously rendered sertlices, being within the inhibition of section 29, Article II, of 
said constitution. 

3. Such resolution is not subject to referendum under sections 4227-1 et seq. 
G. C., or section 61 of the Clevland charter. 

COLUMBUS, Omo, February 11, 1919. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-This is to acknowledge the receipt of your letter dated January 

6, 1919, as follows : 

"We request your written opinion upon the following matter: 
"We are calling attention to sections 82 and 189 of the charter of the 

city of Cleveland, Ohio, as contained in Vol. 1 of the Supplement of the 
General Code of Ohio. 

Statement of Facts. 
"A resolution of the board of control, advertised in the city record 

of the city of Cleveland, adopted and passed in MaFch, 1918, increased the 
compensation of various employes and provided that such increased com
pensation shall become operative January 1, 1918, and the increased com
pensation covering the period from January 1 on has been paid to such 
employes. 

Question 1. Is such legislation legal and has such increased com
pensation been regularly paid? 

We are also enclosing marked copies of the city record for illus
trati_on.s." 

Pertinent parts of sections 82 and 189 of the charter of the city of Cleveland, 
Ohio, to which you call attention in your letter, are as follows: 

Section 82.-"The mayor and the directors of the several depart
ments shall constitute the board of control. The mayor shall be ex officio 
president of the board. * * * A meeting of the board shall be public, 
.a record of its proceedings shall be kept, and an abstract of its proceed
ings shall be printed in the city records." 

Section 189.-"The council shall fix, by ordinance, the salary or com
pensation of directors of departments, its own members and employes, of 
the members of the divisions of police and fire, under the immediate con
trol of the chiefs thereof, and of members of boards or commissioners in the 
unclassified service of the city. The board of control shall fix the number 
and the salaries or compensatio,i of all other officers av,d employes. * * * 
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The salary of any officer, employe, member of a board or commission in 
the unclassified service of the city shall not "be increased or diminished 

during the term for which he was elected or appointed and all fees per
taining to any office shall Ile paid into the city treasury." 

The marked copy of the city record, referred to in your letter, purports to be 
a part of the abstract of the proceedings of the board of control, which, as pro
vided in the above quoted sections of the Cleveland charter, has the power to fix 
the number and salary or compensation of certain employes of the city. 

From supplemental information ohtained by personal conferences with your 
department, I am informed that the specific question upon which you desire my 
opinion is, whether the board of control may legally make the increased compensa
tion retroactive so that the increased salary, provided for in their meeting of March 
15, 1918, could become operative on January 1, 1918, as provided in the last clause 
of the several resolutions in the marked paragraphs heretofore referred to, and 
further, if such increased compensation for the period prior to the passage 
of the resolution of the board of control, March 8, 1918, has been legally paid. 

The facts stated in your letter, supplemented by those stated in personal con
ference, also raise the question of whether the prospective operation of the resolu
tion under consideration is subject to the referendum. 

Sections 28 and 29 of Article II of the Constitution of Ohio are applicable. 
Section 28.-"The general assembly shall have no power to pass re

tractive laws * * *." 
Section 29.-"No extra compensation shall be made to any officer, 

public agent, or contractor, after services shall have been rendered or the 
contract entered into; * * *" 

Section 3 of Article XVIII. adopted September 3, 1912, of the Ohio Constitu
tion, must also be considered. It provides: 

"Municipalities shall have authority to exercise all powers of local 
self-government and to adopt and enforce within their limits such police, 
sanitary and other similar regulations as are not in co1iflict with general 
laws." 

In the construction of ordinances and by-laws of municipal corporations, we 
must consider the question as to what extent munidpal corporations are bound by 
constitutional inhibitions limiting the legislative power of the state, which, under 
the constitutional limitations, is the source of the power of the municipality. 

Judge Cooley, in Constitutional Limitations, page 2388, says: 

"The power of municipal corporations to make by-laws is limited in 
various ways. 

"It is controlled by the constitution of the United States and of the 
state. The restrictions imposed by those instruments which directly limit 
the legislative power of the state, rest equally upon all the instruments 
of government created by the state. If a state cannot pass an ex post facto 
law, or law impairing the obligation of contracts, neither can any agency 
do so which acts under the state with delegated authority. * * * and 
whatever the people by the state constitution have prohibited the state 
government from doing, it cannot do indirectly through the local govern
ments." 
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True, Judge Cooley wrote the foregoing before the adoption of section 3, 
Aritcle XVIII of the state constitution and before the city of Cleveland obtained 
its charter. However, this principle, as announced by him, has been re-affirmed by 
the Supreme Court of Ohio. 

In Fitzgerald et al vs. City of Cleveland, 88 0. S., p. 338, in the first branch of 
the syllabus it was held : 

"The provisions of section 7, Article XVIII of the constitution, as 
amended in September, 1912, authorizes any city or village to frame and 
adopt or amend a charter for its government and may prescribe therein 
the form of government and define the powers and duties of the different 
departments, provided they do 11ot exceed the powers granted iii Article 
III, section 18, nor disregard the limitations imposed in that article or 
other provisions of the constitution." 

And again, in the same court, in the decision of the Cleveland telephone case, 
which was decided in June, 1918, 98 0. S., 375, the court say: 

"A charter is merely a vehicle for the exercise of municipal power 
and cannot confer authority upon a municipality in excess of the power 
conferred by the constitution itself." 

We have to consider, then, whether the resolution involved herein is within 
the inhibition of the constitution of Ohio. And this must be answered in the 
affirmative if it is retroactive or if it seeks to make "compensation" to any officer, 
public agent or contractor, after the slievices shall have been rendered. 

Retroactive law, as defined by Justice Story, as quoted in Rariden vs. Holden, 
15 0. S., 207, has been held to be: 

''Upon principle, every statute which takes away or impairs vested 
rights, acquired under existing laws, or creates a new obligation, "imposes 
a new duty or exercises a new disability in respect to transactions or 
considerations already passed, must be deemed retrospective." 

A statute which proposed to authorize the issuance of a refunding order to a 
township board of education treasurer, to cover an alleged ecror in his settle
ment with his successor in office, was held to create a new obligation in that the 
money so refunded was to be raised by special levy against the township. This 
was the holding in Commissioners vs. Roche Bros., SO 0. S., 103, and was fol
lowed in Board of Education vs. State, 51 0. S., 531. 

A similar statute was before the court and held unconstitutional on the same 
ground in State vs. Brown, 8 0. C. C., 103. 

So it would appear that the increased compensation proposed to be paid to 
employes embraced in these resolutions, would be retroactive and within the inhi
bition of said section 28. 

Section 29 of the constitution is mandatory, that no extra compensation shall 
be made "to any officer, public agent or contractor after the service shall have 
been rendered or the contract entered into," and it only remains to inquire, first, 
if the service in the matter under consideration has been rendered. Assuredly it 
has. Second, are the employes affected by these resolutions to be included in the 
terms "public agent." 

That the employes affected by this resolution are "public agents," as provided 
in said section 29, there can be no doubt. 
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In construing this section in State of Ohio ex rel Field, et al vs. Williams, 
Auditor of State, 34 0. S., 219, Judge Gilmore says: 

"The first clause of the section quoted inhibits the allowance of extra 
compensation to any officer, public agent, or contractor, after the services 
shall have been rendered or the contract entered into. 

This language is very broad, and was intended to embrace all persons 
who may have rendered services for the public in any capacity whatever, 
in pursuance of law, and in which the compensation for the services ren
dered is fixed by law, as well as persons who have performed or agreed 
to perform services in which the public is interested, in pursuance of con
tracts that may have been entered into in pursuance of law, and in which 
the price or consideration to be received by the contractor for the thing 
done, or to be done, is fixed by the terms of the contract. 

"In the first, compensation, in addition to that fixed by law at the 
time the services were rendered, and, in the second, the allowance of com
pensation in addition to that stipulated in the contract, is inhibited by the 
first clause of the section." 

So it appears very clear that the services from January 1 to March 5, 1918, 
l1ad been rendered at the. time of the passage of the resolution by the board of 
control and it just as clearly appears that they are public agents in the sense used in 
section 29 of the constitution. It is my opinion, therefore, that in so far as the 

·. resolution of the board of control was intended to operate retro,pectively, and pay 
for services rendered prior to its passage and adoption by the board of control, it 
offends that section of the constitution last quoted and is therefore ineffective and 
invalid. 

Your inquiry also involves the question of whether the resolution referred to 
may become operative from and after its passage, without the delay of thirty days 
during which it might have been subjected to a referendum. 

Sections 4227-1, et seq., G. C., and sections 49 et seq. of the Cleveland city 
charter, are pertinent. Section 4227-1 G. C. provides: 

"Ordinances and other measures providing for the exercise of any and 
all powers of government granted by the constitution * * * may be 
proposed by initiative petition * * '\" 

This section provides for initiative action and it is to be noted contains the 
hroad provision "other measures providing for the exercise of any and all powers,'' 
etc. 

Section 4227-2 G. C. provides: 

"Any ordinance or other measure passed by the council of any munic
ipal corporation, shall be subject to the referendum, except as herein
after provided. N'o ordinance or other measure shall go into effect until 
thirty days after it shall have been filed with the mayor of the city, or 
passed by the council in a village, except as hereinafter provided. * * *" 

The pertinent part of the charter referendum sections is as follows: 

Section 49.-"N'o ordinance passed by the council, except as other
wise provided by this charter, shall go into effect until thirty days after 
its final passage by the council. * * *" 
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Sections 49 to 56, both inclusive, cover the referendum provisions in the Cleve
land charter and in none of them-this is also true of the provisions of section 4227-2 
G. C.-is there any provisions for a referendum on measures, except those en
acted by the city council. 

I am therefore of the opinion that the resolution of the board of control, re
ferred to in your inquiry, is not subject to the referendum. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

46. 

ARTICLES OF INCORPORATION OF HOBART INSURANCE COMPANY, 
OF FREMONT, OHIO, APPROVED. 

COLUMBUS, OHIO, February 12, 1919. 

HoN. WILLIAM D. FULTON, Secretary of State, Columbus, Ohio. 
DEAR Sm :-Your letter of February 10, 1919, in which you enclosed the pro

posed articles of incorporation of Hobart Insurance Company, of Fremont, Ohio, 
for my examination and approval, was duly received. 

The company referred to is being incorporated under authority of section 9593, 
et seq. G. C. governing the incorporation and organization of mutual protective 
associations. 

The proposed articles meet all the requirements of these statutes as construed 
in my former opinion No. 14, dated January 27, 1919, and I therefore return the 
articles to you with my certificate of approval endorsed thereon. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

47. 

ROADS AND HIGHWAYS-APPROVAL OF FINAL RESOLUTIONS 
FOR ROAD IMPROVEMENTS IN PAULDING AND MUSKINGUM 
COUNTIES. 

HoN. CLINTON COWEN, State Highway Co111missio11er, Columbus, Ohio. 

COLUMBUS, OHIO, February 12, 1919. 

48. 

PHYSICIAKS AND SURGEONS-REQUIRED TO REPORT VENEREAL 
DISEASES TO OHIO STATE DEPARTMENT OF HEALTH BY REA
SON OF DEPARTMENT'S REGULATION-NOT A "WILFUL BE
TRAYAL OF PROFESSIONAL SECRET"-PHYSICIAN NOT LIABLE 
IN DAMAGES. 

1. Section 11494 G. C. will 11ot excuse a physician from compliance with the 
regulation of tlze Ohio state department of health adopted May 2, 1917, req11iring 
physicians to report venereal diseases. 
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2. Such a report does not constitute "the ·wilful betrayal of a professional 
secret" as defined in se,tio11 1275 G. C. 

3. Compliance with such regulation will not thereby render a physicia,i re
porting such venereal disease liable in damages to his patient for divulge11ce of 
professional secrets. 

Cou::.rncs, Omo, February 13, 1919. 

The State Department of Health, Columbus, Ohio. 
GENTLE:IIEN :-This is to acknowledge receipt of your letter of January 29, 

1919, as follows : 

"Under date of :May 2, 1918, the Public Health Council of the state 
department of health adopted rules and regulations for the prevention 
of venereal diseases. These rules were filed with the secretary of state 
June 20, 1918, have been sent to all the health officers and boards of health 
in the state, and to all the physicians whose names appear in 'the American 
::\Iedical Association directory. 

"In connection with the operation of the rules quite a number of ques
tions have been raised, especially in regard to the duty of physicians to 
make reports to the state commissioner· of health as provided in the 
regulations, and if there is a personal liability on a physician if reports 
are made. I should be glad, therfore, to have your opinion on the fol
lowing points : 

1. Is there any provision in the laws of the state of Ohio that would 
he a defense for a physician who failed to report to the state commissioner 
of health a case of gonorrhea, syphilis or chancroid where the person 
afflicted came to the physician as a patient, either for diagnosis or treat
ment? 

2. vVould a physician reporting a venereal disease under the provis
ions of these regulations be protected in the case of a personal damage 
suit for alleged 'divulging professional secrets?' 

For your information I enclose a copy of the regulations above re
ferred to." 

The pertinent parts of sections 1237 and 1243 G. C., which sections are applic
able to the facts stated in your letter, are as follows: 

Section 1237.-"The state board of health shall have supervision of all 
matters relating to the preservation of the life and health of the people 
* * *. It may make special or standing orders or regulations for pre
venting the spread of contagious or infectious diseases, * * *." 

Section 1243.-"Boards of health, * * * and physicians * * * 
shall report to the state board of health promptly upon the discovery 
thereof, the existence of any one of the following diseases: Asiatic 
cholera, * * * and such other contagious and infectious diseases as 
the state board specifies." 

As to the making and promulgation of orders of the department of health, 
the amendment of section 1236 (107 0. L., 523) provides that the regulations of the 
public health council shall be signed by the secretary thereof, filed in the office 
of the secretary of state, and that copies thereof shall be sent to the local board 
of health, health officers, etc., and shall be published in such manner as the public 
health council may, from time to time, determine. 
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The constitutionality of this legislation, vesting such ample powers in the de
partment of health, or board of health, as it has been variously styled in the 
different acts, has been repeatedly challenged and conside;ed, and passed upon in 
the Supreme Court of Ohio; and, as said by Judge Donahue, in Board of Health 
vs. Greenville, 86 0. S., 21 : 

"It is now the settled law that the legislature of the state possesses 
plenary power to deal with these subjects so long as it does not contravene 
the constitution of the United States or infringe upon any right granted 
or secured thereby, or is not in direct conflict with any of the provisions 
of the constitution of this state, and is not exercised in such an arbitrary 
and oppressive manner as to justify the· interference of the courts to pre
Yent wrong and oppression." 

Or, as was held in the first branch of the syllabus 111 Toledo Disposal Co. 
vs. State of OhiQ, 89 0. S. 230: 

"In the exercise of the police power, the state and municipal authori
ties may make all such provisions as are reasonable, necessary and ap
propriate for the protection of the public health and comfort, and when 
any such provision has a real and substantial relation to that object and 
does not interfere with the enjoyment of private rights beyond the neces
sities of the situation, every i11te11dment is to be made i1~ favor of its law
fulness." 

As stated by Judge Johnson, in the opinion of the above case, at page 235: 

"Nothing is more ·firmly established than that the state and municipal 
authorities, in the exercise of the police power, may make all such pro
visions as may be reasonable, necessary and appropriate for the pro
tection of the public health and comfort." 

In the case of State of Ohio vs. Boone, 84 0. S., 346, a former statute requir
ing physicians to report birth statistics was held unconstitutional because it was 
unreasonable in that it required the physicians to report not only the matters which 
came within their observation professionally, but other facts with which their 
professional connection with the case did not acquaint them. That the court in 
that case had no doubt that the state could require a physician to report professional 
facts in such cases, is evidenced by the language of Judge Davis; on page 352 of 
the opinion, where he says: 

"vVe need not inquire whether the state may not require a physician 
or midwife to report to the proper authority, for registration, the fact of a 
birth which has come under his or her observation, first, because it is con
ceded that it may do so, and, second, because it obviously has some rela
tion to the public welfare and it can not be very burdensome to comply 
with such regulation." 

It is also noted that a question is raised as to the liability of a physician in 
making such reports for damages for alleged divulgence of professional secrets. 
That section in law which makes certain communications privileged communica
tions is section 11494 G. C., pertinent provisions of which are: 

"The following persons shall not testify in certain respects : 
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or a physician, concerning a communication made to him by his patient 
in that relation or his advice to his patient," etc. 

It is to be noted that the limitation here is that the physician shall not testify 
in the respect set forth. 

It has been held in the case of Keck vs. Boda, 13 0. C. D., 413, that this section 
is merely declaratory of the common law, with reference to privileged communi
cations, and it is founded on public policy for the benefit of the patient and phy
sician. 

In consideration of private rights and privileges, we are reminded by Justice 
Harlan, in California Reduction Co. YS. San Francisco Reduction Co., 199 U. S., 
306, that they are "subject to such reasonable conditions as may be deemed by the 
governing authority of the country essential to the safety, health, peace, good 
order and morals of the community." 

That the legislature may, and in fact did, qualify some of the provisions of 
5ection 11494, supra, is evidenced by section 13659 G. C., which provides that the 
communications between husband and wife (which are also made privileged com
munications in section 11494 G. C.) may be testified to in certain kinds of criminal 
cases. 

Sections 1237, 1243 and 1236 G. C., supra, were enacted after section 11496 
G. C., and in view of the broad powers thereby vested in the health commission, 
said commission by a reasonable and necessary order, properly promulgated under 
section 1236, may require physicians to make the reports referred to in your letter. 
and a physician complying with such regulation of the health commission is not 
liable in an action for damages for divulging professional secrets, as stated in your 
letter. 

I am not unmindful of the pr!=!visions of section 1275 G. C., as amended in 106 
0. L., 178, defining gross unprofessional or dishonest conduct to be "the wilful be
trayal of a professional secret." This section, however, must be construed as a 
part of an act to regulate the conduct of the practice of medicine, and a later valid 
regulation of the state health commission must be construed with this section 
and meaning given to both, if they are not manifestly inconsistent and repugnant. 

Considering the power and authority of the state health commission to make -
an<l promulgate such regulation, and the purpose of section 1275 G. C., I am of the 
opinion that the compulsory compliance with the regulation of the health commis
sion on the part of a physician would not constitute a "wilful 'betrayal of a pro
fessional secret," and in any event section 1275 G. C. only applies to the physi
cian's right to practice and is not concerned with the declaration of any right or 
ground upon which a private action in damages could be predicated against the 
physician. 

In this opinion it is to be borne in mind that compliance with rule 9, of the 
attached regulations, providing for the ,ecrecy of such reports and the records 
thereof, is assumed and violations of its provisions are not herein considered. 

I am therefore of the opinion, (1) that there is no provision in the laws of the 
state of Ohio which would be a defense for a physician failing to make the re
port referred to in your letter, on tht ground that he may be liable to a damage suit 
for alleged divulgcnce of professional secrets; and, (2), that a physician reporting 
such diseases referred to in your letter, in compliance with these regulations, would 
not he liable in such a damage suit. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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49. 

TOWNSHIP TREASURERS-DISTINCTION AS TO FEES OR SALARIES 
WHERE CITY IS LOCATED WITHIX TOWNSHIP AND WHERE IT 
IS NOT-FEES EARXED PRIOR TO JULY 2, 1917, DISCUSSED. 

The treasurer, in tow11ships wherein no city is located, is e11titled to receive, 
for the year 1917, as his fees for receii,ing, safe-keeping and paying out township 
mone)'S, the smn of one hundred and fifty dollars. The treasurer, in townships 
wherein a city is located, is entitled, as to said year, to receive two h1mdred and 
fifty dollars. Said treasurer, is, howei1er, entitled to all fees earned before July 2, 
1917, even though they should exceed the said limitation. Opinion of former At
torney-General on this point approved (1917 A.G. R. Vol. II. p. 1614). 

COLUMBUS, Omo, February 13, 1919. 

HoN. WALTER S. RuFF, Prosernting Attorney, Canton, Ohio. 

DEAR Sm :-Receipt is acknowledged of your letter of February 3, 1918, in 
which you say : 

"In 1917 a law was passed by the legislature in regard to the salary 
of township treasurers which fixed their compensation at a maximum of 
one hundred fifty dollars in townships where there are no cities. There 
has been a great deal of controversy in this county in regard to the treas
urers overdrawing their salary. 

The law which I refer to became effective July 2, 1917. It seems the 
state examiner held that treasurers could not receive more than one hun
dred fifty dollars for the year 1917. Some of the treasurers contend that 
they have legal opinions to the effect that they would be entitled to two 
per cent of the amount of money handled to July 2, 1917, and from July 2, 
1917, to January 1, 1918, salary at the rate of one hundred fifty dollars 
per year. 

I would appreciate it if you would give me your opinion on this matter 
at the earliest date possible." 

Section 3318 G._ C., which became a law July 2, 1917, says (107 0. L. 652) : 

"The treasurer shall be allowed and may retain as his fees for re
ceiving, safe keeping and paying out moneys belonging to the township 
treasury, two per cent of all moneys paid out by him upon the order of 
the township trustees, but in no one year shall he be entitled to receive 
from the township treasury more than one hundred and fifty dollars, ex
cept that in a township wherein a city is located and such city is a part 
of such township, a township treasurer shall be entitled to receive from 
the township treasury not more than three hundred dollars in one year." 

The question of how much the township treasurer may be paid for receiving, 
safe keeping and paying out moneys belonging to the township treasury, in the year 
1917, has already received the attention of the Attorney-General. 

In opinion No. 565, rendered by the Attorney-General on August 27, 1917, to 
the Bureau of Inspection and Supervision of Public Offices, Columbus, 0. (1917 
A. G. R., Vol. II, p. 1614), it was held that (Sy!!.): 
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"l. The sections of the statute modifying the compensation of town
ship clerks, treasurers and trustees became effective on the same day that 
the acts of which they are a part became operative. Section 20 of Article 
II of the constitution does not apply because said officers draw compen
sation and not salaries. 

2. Trustees will be entitled to receive not to exceed $250 for the 
present year; the clerk, $250; the treasurer in townships where there is 
no city, $150; and wherein there is a city, $250; excepting that the treas
urer is entitled to all the fees earned before July 2, 1917, even though 
they should exceed the said limitation." 

The opinion referred to goes in detail into the matter you ask about. Beins 
satisfied with both its conclusions and its reasoning, in so far as the question raised 

~ by your letter is concerned, I approve said opinion. For your consideration a copy 
of same is enclosed herewith. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General . 

• 
so 

TOWNSHIP TREASURER-FEES WHERE ONLY PART OF CITY IS 
LOCATED IN TOWNSHIP. 

The township treasurer of a township, wherein only a part of a city is located, 
is not entitled, under the provisions of section 3318 G. C. (107 0. L. 652), to re
tain, as his fees for receiving, safe keeping and paying out moneys belonging to the 
township treasury, more than one hundred and fifty dollars iii an_y one year. 

CuLUMHus, OHIO, February 13, 1919. 

HoN. CALVIN D. SPITLER, Prosecuting Attorney, Tiffin, Ohio. 
DEAR Sm :-The receipt is hereby acknowledged of your letter of February 

3, reading as follows : 

"A part of the city of Tiffin is located in HopewelJ township, Seneca 
county, Ohio, there being approximately five hundred inhabitants in said 
city in said township. 

The township trustees of HopcwelJ township and myself are of the 
opinion that the treasurer of said township, under the provisions of section 
3318 of the General Code, is entitled to receive compensation under the ex
ception contained in said section, namely, that in a township wherein a 
city is located and such city is a part of such township, a township treas
urer shall be entitled to receive from the township treasury not more than 
three hundred dollars in any one year. 

However, the clerk of said township declines to issue a voucher to the 
treasurer under that part of said section, although two per cent, of all 
moneys paid out by him on the order of the township trustees amounts 
approximately to $300.00, and the township trustees have issued their 
order accordingly to the treasurer. 

I would like your opinion as to whether the treasurer of that township 
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can draw more that the $150.00 by reason of a part of the city of Tiffin 
being in said Hopewell township." 

The matter of the ·fees of the township treasurer, for rece,vmg, safe keeping 
and paying out township moneys, is covered by section 3318 G. C. (107 0. L. 652). 
which says: 

"The treasurer shall be allowed and may retain as his fees for re
ceiving, safe keeping and paying out moneys belonging to the township 
treasury, two per cent of all moneys paid out by him upon the order of 
the township trustees, but in no one year shall he be entitled to receive 
from the township treasury more than one hundred and fifty dollars, ex
cept that in a township wherein a city is located and such city is a part of 
such township, a township treasurer shall be entitled to receive from the C 
township treasury not more than three hundred do!lars in one year." 

Under the above section, it is necessary, in order to authorize the township 
treasurer to receive and retain as his fees more than one hundred and fifty dollars 
in any one year, that he come within the exception contained in said section. That 
is to say, his township must be one of which two things :ay be said: ( 1) That a 
city is located therein, and (2) that such city is a part of such township. Both 
conditions must obtain in order to satisfy the exception. 

Under the facts stated by your letter, neither of the things above stated can 
be said of Hopewell township. First, said township is not one "wherein a city is 
located," but is one wherein only a part of a city is located. It would not be 
proper to assume that the legislature intended the section to read "wherein a city 
or a part thereof is located," for there is no evidence of any such intent. Sec
ondly, said city of Tiffin is not "a part of such township." A part of the city of 
"Tiffin is, indeed, a part of Hopewell township, but the statutory exception, above 
cited, does not include that situation. 

For the reasons above given, you are advised that the treasurer of Hopewell 
township is not, under the facts stated in your letter, entitled to receive and retain 
as his fees, for receiving, safe keeping and paying out moneys belonging to the 
township treasury, more than one hundred and fifty dollars in any one year. 

Opinion No. 1415, rendered by the Attorney-General on August 21, 1918, to the 
Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio, reaches a 
similar conclusion on this question, which opinion is hereby approved. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

51. 

APPROVAL OF BOND ISSUE OF LAKE COUNTY IN THE SUM 
OF $79,000.00. 

Industrial Commission of Olzio, Colttmb11s, Ohio. 

CoLUMBus, Oaro, February 13, 1919. 

https://79,000.00
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52. 

APPROVAL OF BOND ISSUE OF VILLAGE OF BRYAN, OHIO, IN THE 
SU11 OF $12,000.00. 

Industrial Commission of Ohio, Colmnbus, Ohio. 

CoLUMBUS, Oaro, February 14, 1919. 

53. 

APPROVAL OF BOND ISSUE OF CITY OF LORAIN IN THE SUM 
OF $27,000. 

lndustrial Commission of Ohio, Columbus, Ohio. 

CoLUMBus, Oaro, February 14, 1919. 

54. 

APPROVAL OF BOND ISSUE OF CITY OF LAKEWOOD, OHIO, IN 
THE SUM OF $75,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLuMnus, Oaro, February 15, 1919. 

55. 

ROADS AND HIGHWAYS:-APPROVAL OF FINAL RESOLUTIONS FOR 
CERTAIN ROAD IMPROVEMENTS IN MAHONING AND MARION 
COUNTIES. 

HoN. CLINTON COWEN, State Highway Commissioner, Columbus, Ohio. 

CoLU?.rnus, Oaro, February 15, 1919. 

56. 

APPROVAL OF ABSTRACTS OF TITLE COVERING LOTS 33, 41 AND 
46, WOOD BROWN PLACE ADDITION. 

CoLUMBUS, Omo, February 17, 1919. 

HoN. CARL E. STEEB, Secretary, Board of Trustees, Ohio State University, Co
lumbus, Ohio. 
DEAR SIR :-You recently submitted to this department abstracts of title cov

ering the following described premises, to-wit: 

https://75,000.00
https://12,000.00
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"Being lots Nos. thirty-three (33), forty-one (41) and forty-s_ix (46) 
of the Wood-Brown Place addition, as the same are numbered and 
~elineated on the recorded plat of said addition in plat book No. 5, pages 
196, 197, Franklin county, Ohio." 

I have carefully examined said abstracts, dated January 25, 1919, January 27, 
1919, and February 13, 1919, respectively, and find that the title to said lots was 
in Alfred Anderson, Elias Harris and Joseph L. Gibson, respectively, at the dates 
of the several abstracts aforesaid. 

I find from the abstract for lot No. 33 that the title is clear and free of en
cumbrances, except taxes for the last half of the year 1918, amounting to $5.72, 
which are unpaid and constitute a lien upon said premises. 

I find from the abstract f_or lot No. 41 -that the title is clear of incumbrances, 
except as follows : 

A mortgage in the sum of $100.00, dated January 17, 1918, is not shown to 
have been satisfied and therefore constitutes a cloud upon the title; a mortgage in 
the sum of $125.00, dated January 2, 1915, is not shown to have been satisfied and 
therefore constitutes a cloud upon the title; also I call attention to what appears 
to be a typographical error, in that the abstract shows a mortgage executed by 
Elias Harris and wife, dated December 13, 1913, and in the amount of $65.00, while 
a notation of a release of mortgage given by the same parties and shown to be 
recorded as stipulated in the case of the aforesaid mortgage, but which release is 
set forth to be of a mortgage in the amount of $6,500.00, which obviously is erro
neous and may be accepted as evidencing a release of the $65.00 mortgage, inasmuch 
as the volume and page of the record of the two are identical. 

It appears that the taxes for the year 1918 have been paid in full, but there 
is a special assessment for road improvement accrued as a lien upon said premises, 
amounting to 30 cents, with a current installment of 10 cents to fall due in De
cember, 1919. 

I find from the abstract for lot No. 46 that the title is clear of encumbrances, o 

except as follows : 
A mortgage in the sum of $140.00, dated November 5, 1914, is not shown to 

have been satisfied and therefore constitutes a cloud upon the title. 
Also, the taxes for the year 1918, which amount to the sum of $10.34, are un

paid and constitute a lien upon said premises. 
I further call attention to the fact that a mortgage recorded in said abstract 

as executed by Edward R. James to Charles G. Lakin, dated October 24, 1898, and 
in the amount of $100.00, not canceled of record, is released by an instrument of 
release executed by Oara L. Rei, Frank Rei, and Charles W. · Rei as heirs of 
Charles G. Lakin, which instrument has been submitted in connection with the ab
stracts. 

As to the heirs executing said release, the same is effective as a cancellation 
of said mortgage and is absolute, if those executing same comprise all the heirs 
of said Charles G. Lakin. 

No deeds of conveyance to the state have·been submitted for my consideration, 
and therefore I advise that, subject to the qualifications herein pointed out, the 
persons above named as owners of said premises are vested with good title thereto 
and upon the execution of proper deeds to the state and their acceptance the same 
would convey good title, subject to the aforesaid liens. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

https://6,500.00
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57. 

APPROVAL OF ARTICLES OF INCORPORATION OF THE GUARDIAN 
CASUALTY CO).IPANY, OF CLEVELAND, OHIO. 

CoLU!l1BUS, OHIO, February 18, 1919. 

HoN. \V~r. D. Ft:LTON, Secretary of State, Columbus, Ohio. 
DEAR Srn :-Your letter of February 18, 1919, with which you submitted the 

articles of incorporation of The Guardian Casualty Company, of Cleveland, Ohio, 
for examination and approval by me, was duly received. 

The articles disclose that the company is being incorporated under section 
9510 et seq. G. C., and are found by me to be in accordance with the provisions of 
the chapter of the General Code of which those statutes are a part, and not incon
sistent with the constitution and laws of the state or of the United States. 

l therefore h~rewith return the articles to you with my cerificate of approval 
endorsed thereon. 

Respectfully, 
JOHN G. PRICE, 

A ttomey-General. 

58. 

APPROVAL OF BOND ISSUE OF VILLAGE OF COAL GROVE, OHIO, 
IN THE su:v1 OF $5,000.00. 

Industrial Co111111ission of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, February 18, 1919. 

59. 

ROADS AND HIGHWAYS-APPROVAL OF FINAL RESOLUTIONS FOR 
ROAD IMPROVEMENT IN LAKE AND KNOX COUNTIES. 

HoN. CLINTON CoWEN, State Highway· Commissioner, Columbus, Ohio. 

COLUMBUS, Omo, February 19, 1919. 

60. 

OHIO STATE UNIVERSITY-APPROVAL OF DEED FROM CHARLES M. 
LUDMAN TO STATE OF OHIO. 

CoLu11rnus, OHIO, February 19, 1919. 

HoN. CARL E. STEEB, Secretary, Board of Trustees of Ohio State University, Co
lu111bus, Ohio. 
DEAR Srn :-J. L. Porter, Esq., attorney for Mr. Charles M. Ludman, has 

handed me, by your direction, the deed of Mr. Ludman, bearing even date herewith, 
conveying to the state of Ohio a parcel of land twenty feet by one hundred and 

https://5,000.00
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forty feet, part of the tract marked "Reserve" on the plat of Elizabeth J. Mc
Millen's Homestead addition to the city of Columbus, Ohio, with the request that 
I advise you as to whether the deed is correct in form and description. 

An examination of the deed discloses that it is legally executed and that the 
description is correct. The title to the property is covered by an abstract referred 
to in an opinion of this department dated September 28, 1917, No. 667, and a further 
opinion dated October 4, 1917, No. 689. 

I am returning the deed herewith. 
Respectfully, 

JOHN G. PRICE, 
Attorney-General. 

61. 

APPROVAL OF BOND ISSUE OF CITY OF ATHENS IN THE SUM 
OF $10,000.00. 

I!idustrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, February 20, 1919. 

62. 

EXPENSES OF SHERIFF FOR MAINTAINING HORSES IN DISCHARGE 
OF HIS DUTIES-COUNTY COMMISSIONERS MAY ALLOW SAID 
EXPENSES ALTHO NOT INCLUDED IN QUARTERLY REPORT OF 
SHERIFF. 

The mere fact that a sheriff fails to inc'4,de in quarterly reports rendered by 
him during his term of office, actual and necessary expenses of maintaining horses 
necessar:i,• to the proper administration of the duties of his office, does not legally 
prevent the county commissioners from allowing such expenses when a bill for 
same in proper form is filed by said sheriff after the conclusion of his term of 
office. 

CoLUMB'tis, Omo, February 20, 1919. 

HoN. CHARLES R. SARGENT, Prosecuting Attorney, Jefferson, Ohio. 
DEAR Sm :-Receipt is hereby acknowledged of your letter of January 30, 1919, 

in which you say : 

"After the conclusion of his term, the sheriff of Ashtabula county, 
Ohio, who retired from office on the 6th day of January, presented a bill 
to the commissioners of Ashtabula county, for the years 1915, 1916, 1917 
and 1918, commencing on February 1, 1915, and concluding on October 28, 
1918, consisting of divers items for oats, straw, and hay, presumably for 
maintaining a horse or· horses owned by the sheriff and used by him dur
ing that period in assisting him to perform his duties as such sheriff. 
During his term of office, in none of his quarterly reports were any such 
items included and no claim previously made for maintenance of any 
horse or horses." 

https://10,000.00


81 ATTORXEY-GEXERAL. 

You st..te your question thu, : 
.''Assuming- that the cxpeme account i, corrcct as to the amount and 

that the amount ,vas actually expended in the maintenance of horse or 
horses ncce,sary to the proper admini,tration of the duties of his office, 
can such a bill be allowed at this time by the county commissioners?" 

You call special attention to sections 2997 and 2999 G. C., which read as follows : 

"Section 2997.-In addition to the compensation and salary herein 
provided, the county commissiom:rs ohall make allowance quarterly to 
each sheriff for keeping and feeding prisoners, as provided by law, for 
his actual and necessary expenses incurred and expended in pursuing or 
transporting persons accused or convicted of crimes and offenses, in con
veying and transferrring persons to and from any state hospital for the 
insane, the institution for feeble-minded youth, Ohio hospital for epileptics, 
boys' industrial school, girls' industrial home, county homes for the friend
less, houses of refuge, children's homes, sanitariums, convents, orphan 
asylums or homes, county infirmaries, and all institutions for the care, 
cure, correction, reformation and protection of unfortunates, and all ex
penses of maintaining horses and vehicles necessary to the proper ad
ministration of the duties of his office. The county commissioners shall 
allow the sheriff his actual railroad fare and street car fare expended in 
serving civil processes and subpoenaing witnesses in civil and criminal 
cases, and may allow his necessary livery hire for the proper administration 
of the duties of his office. Each sheriff shall file under oath with the 
quarterly report herein provided a full, accurate and itemized account of 
all his actual and necessary expenses, including railroad fare, street car 
fare and livery hire mentionerl in this section before they shall be allowed 
by the commissioners." 

"Section 2999.-Xothing in this chapter shall be construed to make 
a county, or an officer thereof, liahle to any of the officer5 named herein 
or his deputies, assi,tants, clerks, bookkeepers, or other employes, for the 
payment of compensation in excess of the amount herein authorized, or 
pxcept in the manner herein provided." 

Both of these sections were a part of the same act, namely, the County Officers' 
Salary Act, passed in 1906 and found in 98 Ohio Laws, 89. They should therefore 
be construed together an<! hoth rea,! in the light of the other unrepealcd sections 
of the same act. 

\Yhether section 2999 G. C. prevents your county commissioners from making 
the allowance in question, depends upon the construction to be given to the phrase 
"for the payment of compensation," contained in said section. If that phrase means 
something different from, and (!oes not include, the allowance for expenses of 
horse maintenance authorizerl by section 2997, then section 2999 is not applicable, 
and if it is not applicable, there would be no occasion for considering the other 
and subsequent phra,e therein contained and which your letter cites, namely, the 
phrase "except in the manner herein provided." This last cited phrase refers gram
matically to the phra~e "for the payment of compensation." 

I am of the opinion that the phrase "for the payment of compensation" means 
something different from, and docs not include, the allowance for expenses of horse 
maintenance authorized by section 2997 G. C. To hold otherwise would do violence 
to the plain, ordinary meaning of the first nine words which occur at the outset 
of that section and which read thus: 
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"/11 addition to the compensation and salary herein provided, * *." 

With section 2999 G. C. disposed of, the next question for consideration is 
whether the proposed allowance by your county commissioners to the retiring 
sheriff is prohibited by reason cf anything contained in section 2997 G. C. itself. 
Said section provides that an expense of the kind mentioned shall be allowed by 
the county commissioners quarterly; and further that-

"Each sheriff shall file under oath with the quarterly report herein 
provided a full, accurate and itemized account of all his actual and neces
sary expenses, including railroad fare, street car fare and livery hire men
tioned irr this sectio1~ before they shall be allowed by the commissioners." 

It may be plausibly argued it was the intention of the legislature that the 
sheriff should be paid the expenses mentioned in section 2997 G. C. at regular in
tervals, to-wit, quarterly, and that each report by the sheriff should list all of the 
expenses incurred during the quarter reported upon. Such is the general practice 
over the state, and wisely so since it enables the county commissioners to pass 
upon, and, if necessary, to investigate, such expense account, while the facts per
taining thereto are easily ascertainable. 

The practice just referred to seems very commendable, but it is quite another 
thing to say that section 2997 G. C. makes it indispensable. 

"Provisions regulating the duties of public officers and specifying the 
time for their performance are in that regard generally directory. Though 
a statute directs a thing to be done at a particular time, it does not 
necessarily follow that it may not be done afterwards." 

Sutherland on Stat. Const., section 448. 
It is not even clear in this case that the statute directs the thing to be done 

"at a particular time." The language is : 

"Each sheriff shall file under oath with the quarterly report herein 
provided a full, accurate and itemized account of all his actual and neces
sary expenses, * * * " 

It is apparent from the foregoing that the sheriff's expenses must be filed 
with the quarterly report, but there is no requirement that those expenses relate in 
point of time to any particular interval. In other words, there is nothing to pre
vent expenses incurred during the first quarter of the year from being filed with 
the report for the second or any subsequent quarter. The result of holding other
wise would be to penalize a sheriff for a mere slip of memory, and deny him the 
right to be made whole for moneys actually and necessarily expended by him in 
administering his official duties. Said section evinces no such intent. 

While section 2997 G. C. does not expressly provide for the filing by the 
sheriff of an expense report at the end of his term of office (but only quarterly), it 
seems to me that it would be proper for him to do so, in view of the fact that 
the amount of said expenses are due and payable to him personally. 

Assuming that the expense account referred to in your letter is a full, accurate 
and itemized account, filed under oath, and exhibits actual and necessary expenses 
for maintaining horses necessary to the proper administration of the sheriff's office, 
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I am of the opinion that such account can legally be allowed at this time by your 
county commissioners. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

63. 

APPROVAL OF BOND ISSUE OF CITY OF LAKEWOOD D:' SU~IS OF 
$5,350.0C; $18,000.00; $12,450.00; $12,340.00 and $29,400.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, February 21, 1919. 

64. 

APPROVAL OF BOND ISSUE OF ASHTABULA COUNTY IN THE SUM 
OF $313,000.00. 

Industrial Commission of Ohio, Co/ltmbus, Ohio. 

COLUMBUS, OHio, February 24, 1919. 

65. 

l\JUNICIP AL CORPORATIONS-DIRECTOR OF PUBLIC SAFETY HAS 
AUTHORITY TO MAKE RULES FOR DAYS OFF OF POLICE~1EN
COUNCIL HAS SAME AUTHORITY FOR FIREMEN. 

Under the laws of Ohio now in force, the power to make riiles regarding the 
days off to be allowed members of the police department is vested iii the director 
of public safety; and the power to make similar rules governing members of the 
fire department is vested in the council. 

CoLUMBt:s, OHIO, February 24, 1919. 

The Bureau of Inspection and S11pervisio11 of Public Offices, Columbus, Ohio. 
GENTLE~rnN :-Your letter of January 23, 1919, requesting my opinion upon 

questions submitted to you by the director of public safety of the city of Coshocton, 
was duly received. 

The letter from the director of public safety referred to, is quoted in your 
letter as follows : 

"::\Iembers of our police force are asking for one day off duty in seven 
days and members of our fire department are asking for every third day 
off. Will you kindly inform me whether the safety director has full dis
cretion to decide this matter or whether it is necessary to have colfncil 

https://313,000.00
https://29,400.00
https://12,340.00
https://12,450.00
https://18,000.00
https://5,350.0C
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take action by the passage of an ordinance, in case it should be deemed 
advisable to grant either of the above requests. 

\Ve will appreciate it very much if you will give us some light upon 
this question." 

And the questions which you have propounded to me are as follows: 

"Question 1. Has council any power relative to the rules and regu
lations of the fire and police departments in regard to days off in addi
tion to the power to fix compensation in general? 

· Question 2. Has the director of public safety the exclusive power 
to fix the rules and regulations of the police and fire departments relative 
to days to be allowed off?" 

By virtue of section 4368 G. C. the director of public service, under the direc
tion of the mayor, is made the executive head of police and fire departments, and 
has all the powers and duties connected witb and incident to the appointment, regu
lation and government of these departments "except as otherwise provided by law." 

Section 4374 G. C. confers upon council the power to determine by ordinance 
or resolutioq the number of patrolmen, and section 4377 G. C. also confers upon 
council the power to determine in the same manner the number of firemen. 

Sections 4374 and 4377 G. C. read as follows: 

"Section 4374.-The police department of each city shall be composed 
of a chief of police and such impectors, captains, lieutenants, sergeants, 
corporals, detectives, patrolmen, and other police court officers, station 
house keepers, drivers, and substitutes, as are provided by ordinance or 
resolution of council." 

"Section 4377.-The fire department of each city shall be composed 
of a chief of the fire department and such marshals, assistant marshals, 
firemen, telephone and telegraph operators as are provided by resolution 
or ordinance of council. The director of public safety shall have the ex
clusive management and control of such other officers, surgeons, secretaries, 
clerks, and employes as are provided by ordinance or resolution of council." 

After the number of patrolmen and firemen has been determined by council, 
as above provided, the director of public safety, under authority of section 4382 
G. C., is required to classify the service in both departments in conformity with 
the ordinance, and to make all rules for the regulation and discipline of said 

•departments, except as otherwise provided in the subdivision in which that section 
is found. 

Section 4382 G. C. reads as follows : 

"Section 4382.-The director of public safety shall classify the service 
in the police and fire department in conformity with the ordinance of 
council determining the number of persons to be employed therein, and 
shall make all rules for the regulation and discipline of such depart
ments, except as otherwise provided." 

It will thus be seen that the director of public safety has the power under both 
sections 4368 and 4382 G. C., to prescribe the rules for both the police and fire 
departments, except as otherwise provided by law. The question therefore be
comes pertinent whether or not the power conferred upon the director of public 
safety has been taken away and placed in other hands. 
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No statute has been found taking away from the director of public safety the 
power conferred upon him by sections 4368 and 4382 G. C. to make rules regarding 
the police department; but section 4393 G. C. has provided, with respect to t'1e fire 
department, that council may "establish the hours of labor of the members of its 
fire department," and that after January 1, 1911, "council shall not require any fire
men to be on duty continuously more than six days in every seven." See 1912 
Op. Atty Gen., Vol. 2, p. 1726. The latter section also confers upon council the 
power to provide such by-laws and regulations for the government of firemen as 
is deemed necessary and proper. 

Section 4393 G. C. reads as follows: 

"The council may establish all necessary regulations to guard against 
the occurrence of fires, protect the property and lives of the citizens 
against damages and accidents resulting therefrom and for such purpose 
may establish and maintain a fire department, provide for the establish
ment and organization of fire engine and hose companies, establish the 
hours of labor of the members of its fire department, but after the first 
day of January, nineteen hundred and eleven, council shall not require 
any fireman to be on duty continuously more than six days in every seven, 
and provide such by-laws and regulations for their government as is 
deemed necessary and proper." 

It would seem, therefore, that it is within the power of the director of public 
safety to make the rules regarding the police department, and that the power to 
make the rules regarding the fire department is conferred upon the city council. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

66. 

SCHOOLS-WHEN BOARD OF EDUCATION IS LIABLE FOR TUITION
ATTENDANCE ONE DAY IN MONTH CREATES LIABILITY. 

1. Liability for t11itio1i rests 11po11 atte11da11ce. A board of education cannot 
collect tuition from a foreign board of education for time in which no school ses
sions were held. 

2. But atte11da11ce 011 one day creates a liability for the whole school month. 
3. Titition due grows out of attendance and without a1i agreement under sec

tion 7735 G. C. 
COLUMBUS, OHIO, February 24, 1919. 

HoN. PAUL M. ASHBAUGH, Prosernting Attorney, Mt. Vernon, Ohio. 
DEAR Sm :-Receipt is acknowledged of your inquiry of January 14, 1919, read

ing as follows: 

"The :'.\It. Vernon, Ohio, public schools were shut down for a period 
of three months on account of the Spanish influenza. Can the board of 
education of Mt. Vernon, Ohio, collect tuition from foreign pupils for 
the period of time during which there was no school?" 

In your further statement of fact, under date of January 28, 1919, you say: 
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"1. The tuition in question is sought to be collected by the board of 
education of Mt. Vernon, Ohio, from the township school board. 

"2. The Mt. Vernon board of education has never entered into a 
written contract with a township board of education for tuition for town
ship pupils. The practice has been for the pupils to notify the clerk of the 
township board upon entry into the Mt. Vernon schools. A statement is 
then furnished by the Mt. Vernon board of education to the township 
board, and upon presentation of the statement the bills would then be paid." 

Attention is invited to section 7689 G. C., which provides as follows: 

"The school year shall begin on the first day of September of each 
year, and close on the thirty-first day of August of the succeeding year. 
A school week shall consist of five days and a school month of four 
school weeks." 

Section 7747 G. C. further provides : 

"The tuition of pupils who are eligible for admission to high school 
and who reside in village or rural districts, in which no high school is 
maintained, shall be paid by the board of education of the school dis
trict in which they have legal school residence, such tuition to be com
puted by the month. An attendance any part of the month shall create a 
liability for the entire month. No more shall be charged per capita than 
the amount ascertained by dividing the total expenses of conducting the high 
school of the district attended, which may include charges not exceeding 
five per cent per annum and depreciation charges not exceeding five per 
cent 'per annum, based upon the actual value of all property used in con
ducting said high school by the average monthly enrollment in the high 
school of the district. The district superintendent shall certify to the 
county superintendent each year the names of all pupils in his super
vision district who have completed the elementary school work, and are 
eligible for admission to high school. The county superintendent shall 
thereupon issue to each pupil so certified a certificate of promotion which 
shall entitle the holder to admission to any high school. Such certificates 
shall be furnished by the superintendent of public instruction." 

It will be noted that section 7689 G. C. clearly states what shall constitute a 
school month, that is, four school weeks of five days each, and the first school 
month of the school year, for i;iurposes of computation, would be complete with the 
end of the fourth school week following the opening of the school term. 

It is assumed that the attendance of foreign pupils, as indicated in your in
quiry, is that of high school pupils under section 7747 G. C., above quoted. In the 
matter of liability for tuition, this section provides "such amount to be computed 
by the month,'' and it must be inferred that the school month, as established by law, 
is the month that is meant, that is, four school weeks, properly computed from the 
date of the beginning of the school term. Your statement of facts does not make 
clear as to whether the "period of three months" indicated by you was contin
uous or intermittent, making an aggregate of three months lost in school work, 
which might have been the case where schools were closed for a time, then started 
and then closed again, thus running the liability into the fourth school month. 

Section 7747 G. C., quoted again, in part says: 
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"An attendance any part of a month wil! create a liability for the 
whole month," 

hence attendance of a pupil for but one day in a designated school month of your 
term would create liability for the whole month in the case of that pupil. The 
language of the quoted sentence of section 7747 G. C. carries with it the clear idea 
that liability rests 11pou attendance, el,e such language would be superfluous; in 
other words, liability would not lie if there were no attendance. So, if a public 
school, recei,·ing the pupils of another district under contract for tuition, was not 
in operation for the whole of a particular school month of your term, then no 
liability would lie for that particular school month, there having been no attendance 
within the meaning of section 7747 G. C. 

But, if such school receiving pupils under contract for tuition from another 
district was closed temporarily after an established school month had begun, and 
during such month, and there had been attendance by a foreign pupil during such 
part of the month in question, then would accrue liability for tuition of that pupil 
for the whole school month, though such pupil had attended but one school day. 

Further, while your statement of facts does not say whether such foreign pupils 
were elementary or high school pupils, the tuition of each being treated under 
separate sections of the statutes, it is pointed out that the language in section 
7747 G. C., covering tuition of high school pupils, is practically the same as section 
7736 G. C., covering elementary pupils, which reads as follows: 

"Such tuition shall be paid from either the tuition or the contingent 
funds and the amount per capita must be ascertained by dividing the total 
expense of conducting the elementary schools of the district attended, 
which shall include interest charges not to exceed five per cent per annum 
and depreciatkm charges not to exceed five per cent per annum, based upon 
the actual value of all property used in conducting said elementary school, 
by the total enrollment in the elementary schools of the district, such 
amount to be computed by the month. J\n attendance any part of a month 
shall create a liability for a whole month." 

So the rule would be the same for either kind of pupils, though treated in 
separate sections of the statutes. 

Answering the question, then, "Can the board of education of :\It. Vernon, Ohio, 
collect tuition from foreign pupils for the period of time dztring which there was 
110 school?" the Attorney-General is of the opinion that liability for tuition rests 
upon attendance in the light of sections 7736 and 7747 G. C., and if there was no 
school during a particular school month, there could be no attendance; but if there 
was school during part of a particular school month, and there was attendance 
<luring any part of such month on the part of a foreign pupil, even for a day, there 
becomes due the tuition of that pupil for that entire school month, and such tuition 
actually due under sections 7736 and 7747 G. C. can be collected by the board of 
education of :\It. Vernon, Ohio, for the school months in which attendance of for
eign pupils took place, bearing in mind the provisions of section 7735 G. C., that 
'•in such cases the board of education of the district in which they reside must pay 
the tuition of such pupils with-;:iut an agreement" -wizen same is /(!gaily dzte, and ''a 
board of education shall not collect tuition for such attendance until after notice 
thereof has been given to the board of education of the district where the pupils 
reside." 

Respectfully, 
}OHN G. PRICE, 

Attorney-General. 
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67. 

ROADS AND HIGHWAYS-WHERE CONTRACT ::-.IAKES NO PROVISION 
FOR ADDITIOX TO OR mIISSION FRmI STIPULATED WORK
BY AGREEMENT OR OTHERWISE PART OF WORK m.nTTED
COST OF O::-.IITTED WORK DEDUCTED FR011 COXTRACT PRICE. 

Where, under a co11str11ctid11 contract pro'1!-iding for the payment of a given sum 
for the doing as a whole of stipulated work and making 110 provision for the con
tingency of addition to or omissio11 from such stipulated work, a definite parcel of 
such work is omitted either by express agrei;ment of parties or upon the owner's re
quest to which the contractor takes 110 exception at the time or afterwards, the 
owner has the right to deduct from the contract price a sum equal to what it would 
have cost to perform the omitted work. 

COLUMBUS, OHIO, February 24, 1919. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Srn :-I have your communication of January 18, 1919, submitting to me 

for opinion the following: · 

"On the 28th day of .April, 1916, the state of Ohio, through this de
partment, entered into contract with the finn of Smith, Krabill & Siffert 
for the improvement of Section 'I' of I. C. H. No. 66, Stark county. 

The work under this contract proceeded in an unsatisfactory manner 
until ~ome time in September, 1917. 

Due to Qie fact that the work under this contract was not satisfactory 
and that the contractors became financially involved, the contract of Smith, 
Krabill & Siffert was forfeited on October 5, 1917, and on the 16th day 
of October, 1917, an agreement was entered into between the state of Ohio 
and the New Amsterdam Casualty Company of New York, surety for 
Smith, Krabill & Siffert, i-or the completion of the remainder of the im
provement in accordance with the original. contract and the plans and 
specifications accompanying same. 

The New Amsterdam Casualty Company proceeded with the work and 
nme was finally accepted by this department with a deduction for non
performance in amount of $395.55 covering some pipe culverts which it was 
found were unnecessary in the improvement of the road and were there
fore not placed by either the original contractors, Smith, Krabill & Siffert, 
nor the New Amsterdam Casualty Company. 

The New Amsterdam Casualty Company is now disputing our right 
to deduct the above amount on account of non-performance of the contract 
in this particular and are asking for payment to them of the entire 
amount of the contract price over and above that paid to Smith, Krabill & 
Siffert prior to forfeiture. 

I am respectfu1ly asking for your opinion as to whether we have a 
legal right to make payment to the New Amsterdam Casualty Company of 
the full amount of the co11tract price less the amount paid Smith, Krabill 
& Siffert under the above stated facts." 

It further appears, in response to the inquiry made verbally of Mr. Bruning, 
chief engineer, that the pipe culverts mentioned were omitted either because an 
express understanding was had to that effect between the original contractor and 
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the engineer in charge, or upon request of the engineer to which no exception was 
taken by the contractor at the time or afterwards-the engineer having found the 
insertion of the culverts, as called for in the plans, unnecessary for, though not in
consistent with, a proper execution of the work. 

It further appears from an examination made at your office of the contract 
in question that it is a so-called "lump sum" contract calling for the payment of a 
certain sum in full of the improvement work as a whole-as distinguished from the 
so-called "unit basis" contract, and that it contains no express provision for ad
justment of price in case of addition to or omission from t~ work provided for; 
nor, so far as I can discern, does it contain any implied provision for such a con
tingency, unless the language of the contract hereinafter quoted is broad enough 
to include such an implication. Assuming, then, for the moment, that there is 
nothing in the contract relating, directly or indirectly, to addition to or omission 
from the stipulated work, what is the result in the light of your inquiry? 

To begin with, it may be stated both upon reason and authority that neither 
party is at liberty without the consent of the other to add to or take from the 
amount of work stipulated. In the case of Griffith vs. The Sanitary District of 
Chicago, 174 Ill. App. 100, the court holds as set forth in the fourth branch of the 
syllabus: 

"V\lhere a contract is made for a gross sum for the construction of a 
piece of work and changes are afterwards made in the material used, as to 
size or quality, the contractor may refuse to make the changes unless 
by the contract he is in terms required to do so, and may acquiesce in the 
forfeiture of the contract and recover upon a quantum meruit for the 
material furnished and his labor." 

And to like effect is the case of Fo11ta110 vs. Robbins, 22 Appeal Cases Dist. 
of Columbia, 253, wherein the court say at page 266 of the opinion: 

"But, apart from an agreement to that effect, an architect is not the 
general agent of the owner, and has no power to change plans of the work, 
and especially not to the detriment of the contractor. He cannot change 
the terms of the contract, and either omit or insert· provisions that the 
parties have not agreed to, unless expressly authorized by the parties." 

And again, the case of Roettinger, Adm. vs. United States, 26 Court of Claims 
Reports, 391, from which it appears by the ninth section of the syllabus: 

"Where a contractor's bids are unbalanced, so that his profits come 
from one kind of work and not from another, the defendants can not 
deprive him of his profits by increasing the latter work and abandoning the 
former, if there be a departure from the plans upon which he made his 
bids." 

Hence, upon the assumption that in the contract now being considered, there 
is no provision for addition to or omission from the stipulated work, the con
tractor was in nowise legally bound to honor the engineer's request that part of 
the work be omitted, nor to enter into an agreement providing for such omission. 
But, the contractor having assented to the omission, either by express agreement, 
or by voluntary and unprotecting compliance with the request of the engineer, what 
follows? 

"A builder, under a contract to erect a !,,:>use in accordance with plans 
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and specifications for a certain sum, to be paid on the completion of the 
building, can recover the contract price, although there are certain imma
terial omissions or deviations from the contract, if the building has been 
substantially completed; but the defendant will be entitled to such a de
duction from the contract t•rice as will enable him to complete the work 
m exact accordance with the contract." 

Emden on building contracts, etc. ( 4th ed. London, 1907) p. 126. 

And that the text just quoted from Judge Emden states the law as applicable 
in Ohio, see the case of Goldsmith vs. Hand Assignee, 26 0. S. 101, in which the 
syllabus reads: 

"Where a contractor, under a written agreement between them, con
structed a house for and on the lands of the owner, substantially in ac
cordance with the /terms of the contract, as verbally changed in some 
respects as to size, form, and material of some parts of the work, by 
consent of parties during the progress of the work, and leaving little only 
to be clones to complete it; and the owner, during the progress of the work, 
had without objection made payments in pursuance of his agreement, as 
designated portions of the work were done, and had taken possession and 
was using the house for the purpose intended; in an action brought to re
cover a balance due on the contract: Held, first, that the plaintiff might 
recover without proving that the contractor had strictly performed the 
contract. Second, that as to unfmzshed work, the plaintiff was entitled to 
recover the balance due at the contract price, less such sum as it would re
quire to construct or co1;iplctc tlze 1111/inished parts. Third, that as to 
those parts, which by consent of both parties, during the progress -of the 
work, had been constructed of materials and of size and form different 
from that required by the agreement, the plaintiff was entitled to re
cover the balance due at the contract price, less the difference in the value 
of those parts as constructed, and their value as the contract required them 
to be constructed." 

Other authorities may be mentioned, such as: 

White vs. Oliver, 36 Maine, 92. Hayward vs. Leonard, 7 Pick. 
(Mass.) 181. Smith vs. The Proprietors, etc., 8 Pick. (Mass.) 178. 

I am not losing sight of the fact that the opinions I have referred to grew out 
of adversary proceedings wherein the owner was disclaiming any liability under the 
contract upon the ground of the alleged non-performance thereof by the builder; 
whereas with the contract under consideration you are, by accepting the work, ad
mitting substantial performance. But, certainly, technical contentions along these 
lines are not admissible to make inapplicable the principles of the authorities cited. 
Indeed, as it seems to me, these principles are so much the more in point when 
the builder is in the position of assenting to the withdrawal of certain minor re
quirements of the contract, thus making manifest the fairness and equity of a 
corresponding reduction in contract price. 

In view of the foregoing, it is not necessary to inquire whether under the 
terms of the contract itself, the state highway commissioner is vested with 
authority to decrease the contract price if part of the work be omitted by agree
ment of parties, since, as we have seen, the owner may under the law make the 
reduction even though no authority therefor is provided in the contract. It is, 
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however, material to determine whetht.r the cuntract, expressly or by implication, 
forbids the making of such reduction. 

The following which I quote from pages 7 and 8 of the contract, appearing in 
the section entitled "General Provisions" are seemingly the only portions of the 
instrument which have a bearing on the question: 

"Plans and Specifications and Interpretations. 
The specifications and accompanying plans are intended to describe 

and provide for the complete work. They are to be co-operative and what 
is called for by either is as binding as if called for by both. The work 
herein provided for is to be complete in every detail, notwithstanding that 
every item necessarily involved is not particularly mentioned. 

The right is reserved to the commissioner to correct any errors or 
omissions in said plans or specifications whenever such correction is neces
sary for the proper fulfillment of the intentions of the plans or specifica
tions. 

Should any misunderstanding arise as to the intent or meaning of 
said plans or specificatiom. or any discrepancy appear in either, the de
cision of the commissioner in such case shall be final and conclusive. 

Estimated Quantities 

The estimated quantities of the work herein contemplated are only 
approximate, although the result of calculations, and the bidder must be 
responsible for his own data on which to base his bid. He shall not be 
entitled to any claim for damages in case the quantities actually obtained 
in the work be greater or less than said estimated quantities." 

It might be contended that these provisions evince an intention of making the 
contract self-sufficient, final and unchangeable as to scope of improvement to be 
accomplished and price to be paid, leaving open only the matters of correction of 
errors, supplying of omissions and harmonizing of discrepancies, each party, so to 
speak, "taking his chance" on an increase or decrease in quantity as developed in 
the workmanlike execution of the improvement as compared with advance plans 
and estimates; and that in these circumstances the sentence "He shall not be en
titled to any claim for damage in case the quantities actually obtained in the work 
be greater or less than said estimated quantities" implies the converse proposition 
that he (the contractor) shall not he subject to reduction of contract price if the 
quantities obtained in the work be less than the estimated quantities. However, is 
there not a broad distinction to be obsernd between a change in quantity obtained 
in accomplishing the precise result called for in the plans as compared with ad
vance estimates based on such plans, and a like change accruing because of the 
agreed addition or omission of a definite parcel of work to or from that called 
for in the plans? To illustrate: The approximate estimate of roadway excava
tion in connection with contract in question is 55,500 cubic yards; approximate 
length of proposed highway improvement, 30,523 feet. If in the doing of the work 
to the approximate length of 30,523 feet, there were obtained a substantial increase 
or decrease in the 55,500 cubic yards, neither party would be in position to com
plain; but if, by agreement of parties 10,000 feet or other definite amount, whether 
large or small, were added to or deducted from the length of the improvement, 
there would be ground for a re-adjustment of price consequent upon the greater or 
less amount of excavation required. 

So evident, so much in accord with simple justice and so vital to a proper un
derstanding of the contract does this distinction seem to me, that I can only con
clude that it negatives completely any claim that the contract inherently prohibits 
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a reduction ,of price if a parcel of the improvement work be omitted by agreement. 
Assuming, then, that the deduction of $395.55 accurately measures what it would 

cost to do the omitted work, I give it as my opinion that you are without right to 
pay the amount to or on account of the contractors or their successor. 

Respectfully, 
JOHN G. PRICE, 

A ttorney-Ge11eral. 

68. 

SCHOOLS-DRIVER OF VEHICLE ENGAGED IN TRANSPORTATION OF 
PUPILS-CONSTRUCTION OF CONTRACT PROVIDING FOR PAY 
OF DRIVER-CANNOT RECOVER FOR DAYS NO SERVICE PER
FORMED. 

A driver of a vehicle engaged in the transportation of pupils, under contract 
to perform such transportation on each "school day," said contract providing for 
payment of a stipulated amount per school month, can not recover for days on 
which 110 service was performed, there being no school on account of a recognized 
epidemic and s11ch schools being closed 1mder authority of law. 

C0Lu11rnus, Omo, February 25, 1919. 

HoN. FRANK CARPENTER, Prosecuti11g Attorney, Norwalk, Ohio. 
DEAR Sm :-In your request for an opinion of the Attorney-General you say: 

"The boards of education throughout Huron county for the present 
·school year have entered into contracts with various persons who have 
agreed to haul children to school. 

A copy of the form used by the school boards is enclosed herewith. 
During the recent epidemic, several of the school boards have been at a 
loss to know whether or not the driver should be paid for the time when 
he was not on duty, because of the school being closed by an order of the 
board of health. 

In \Vakeman rural school district the school began on the second day 
of September, 1918, and continued until about the tenth of October, and 
from the tenth day of October to the tenth day of November school was 
closed by an order of the board of health. The question now arises as to 
whether or not the drivers in this school district were entitled to pay 
while school was closed, the form used being of the same kind as the one 
enclosed herewith_ with the exception that the blanks were filled out." 

The contract is in the form following : 

"CONTRACT FOR THE TRANSPORTATION OF SCHOOL CHILDREN 

(I) This agreement made and entered into at ____________ by and 
between ________________ of the township of --------------, county of 
Huron and state of Ohio, who will hereinafter be designated as driver, and 
the board of education of -------------- township, Huron county, Ohio, 
which will hereinafter be called the board, \Vitnesseth: 

(2) That said driver in consideration of the promises and agreements 
hereinafter contained, upon the part of the said board to be performed 
hereby promises and agrees to furnish the necessary horses, harness and 
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all other necessary ec1uip1:;u1t. ,:,ce[Jl \\,H;on and lap robes or other lap 
covering, and to perform all nece,sary labor and services in transporting 
all the children of school age, n:,i,ling along the following route: 

(3) located ----------------------, each morning, and from said 
school building to their respective homes or residences along said route 
at the close of each school day, for a period of not less than nine school 
months. 

(4) Said driver agrees to transport said children over said route as 
specified above and to do an<l perform all work, labor and services neces
sary in·connection therewith, in a proper, safe an<l careful manner; to at 
all times refrain from the use of tobacco and (or) intoxicating liquors 
while transporting said children to or from said school and if he shall be 
found guilty by the board of wilfuly having intoxicating liquors on his per
son or wagon or under its influence, this contract shall be null and void 
and his bondsmen held for the completion oi this contract; to keep his 
wagon in a clean and sanitary condition; to preserve order therein; not to 
permit, commit, palliate or allow any immoral conduct or the use of vile 
or profane language in or about his wagon; to stop his wagon at conven
ient places for the children to enter the same, and on the side of the road on 
which the residence of any such child or children entitled b:) be so trans
ported shall be located, and for sufficient time, not to exceed three min
utes for such child or children to enter or leave said wagon and not to 
allow, permit or suffer any person who is not acceptable to said board to 
drive said wagon; not to unload or leave any child or children at any place 
along said route, without first prO\·iding them with comfortable quarters, 
and then only in case of accident or other extreme necessity. Said driver 
agrees not to sub-let the work herein provided without the consent of the 
board first obtained in writing; to make all trips over said route as ex
peditiously as possible, taking into consi<leration the distance to be traveled 
and the condition of the roads, and not to arrive at said school earlier 
than ______ o'clock a. m., Standard time, and not later than ------ a. m. 
Said driver agrees to use the wagon furnished hy said board for no other 
purpose than that specified above, and to keep said wagon housed at all 
times when not in actual use, and at the end of the school year to care
fully store said wagon in the shed provided for same by said hoard. Said 
driver agrees to begin the return trip from ,aid school house with said 
chilclren not later than ______ o'clock p, m. Said driver will transport any 
teachers livin~ on his route am! the teacher shall pay the said driver $---
per month for said service. Drivers shall take wagons to repair shop and 
return them to the school sheds free of charge. 

(5) In consideration of the performance of all and singular of the 
aforementioned covenants, promises and agreements on the part of said 
driver, to be performed and kept, the said boarcl agrees to provide said 
driver with a suitalile wagon for the transportation of said children to and 
from said school, and to make good all repairs for same unless it shall be 
shown that sai<l wa;:;on was broken or damaged through the fault, neglect 
or carelessness of said driver, and to pay said driver the sum of $75.00 
per school month, during the continuance of this contract. It is mutually 
agreed between the parties hereto that the work under and in pursuance 
of this contract shall hegin on Srptcmher 2, 1918, and that the route speci
fied above may be altered or chanl!ed by said board as circumstances may 
require without in any way affecting, changing, altering or impamng any 
other provision hereof or in any way changing the legal status of this in
strument. 
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(6) In witness whereof the said driver and said board have here-
unto set their respective hands and seals, this ______ day of __________ A. D. 
19____ _ 

Signed in the presence of 
____________________ Driver." 

The question here is the construction of the contract made between the board 
of education and the driver in question, and in construing the same, the law will 
recognize the manifest intent of the parties to the contract, if it is possible to as
certain such intent. 

The contract in question here, while containing a number of detail provisions 
regarding equipment, rules and regulations, contains the leading point as to whether 
under such contract a driver, transporting children to and from school for the 
board of education, is entitled to pay for those days on which the school was not 
in session, being closed under order of the board of health on account of a 
prevalent epidemic of influenza, such disease being pronounced an epidemic in Ohio 
by Opinion No. 1549, rendered by the Attorney-General on November 13, 1918. 

It seems, therefore, that no question is raised as to the right to close the 
public schools during the time in question and that such closing was made by the 
board of health under authority of law; that such closing was ordered by a gov
ernmental authority over whom neither the board of education nor the driver had 
control and under such circumstances there is no fault in either party, for the board 
of education could not hold school on the days in question, had it desired, while the 
driver, in assembling children of school age in van or vehicle, would in a sense 
be violating the intent of the board of health, that there should be no assembling 
of school children, and it must follow that the gathering of children in a vehicle 
covering a route in time of epidemic is equally as dangerous in communicating dis
ease as the session in the building. 

With the inaugurating of the transporting of pupils to school, such transporta
tion becomes a part of the school system and its proper administration; that trans
portation of pupils on days when there is no school session is not to be presumed 
and such would seem to be the intent of both parties to a contract, where they had 
neglected to so stipulate in direct terms. 

Coming, therefore, to a closer analysis of the contract here given, it is found 
in paragraph (3) that the l~nguage reads: 

"'~ * * and from said school building to their respective homes or 
residences along said route at the close of each school day * * *", 

and it follows that if such payment was due for "each day," then the qualifying 
and descriptive words, "each school day," would not have been used; and the con
tract in question, using the qualifying words, "each school day," might fall within 
the view of the recent opinion of the attorney-general, No. 1642, rendered Decem
ber 26, 1918, wherein it is held that, in a contract wherein the words, "school day" 
occurs, "that the drivers should be paid for only those days upon which the services 
were actually rendered and for only each school day that the schools were in 
session." 

Supporting in further degree the manifest intent of the parties to the contract 
attention is invited to the further language: 

"Said driver will transport any teachers living on his route and the 
teacher shall pay the said driver $---- per month for said service." 

Clearly no one can say that the transporting of the teacher herein intended, was 
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to any other place than the school, and the only occasion for the teacher to be at 
the school was on the days when ~chool was held. The above clause is a part of the 
contract; the driver is to tra,zsport; the teacher is to pay so much "per month for 
said sen:ice," that is, the transporting. If there was no transporting of the teacher 
then there was no service in the language of this part of the contract, for the words 
go together. 

Having discussed the maniiest intent of the parties to the contract, that service 
should precede pay, and that pay rests on service to be rendered, it is appropriate, 
however, to examine contracts of this kind further, and in the wider view as to 
whether a contract runs during the time that schools are closed by process of law 
on account of epidemic. 

A school month is provided by section 7689 G. C. to be "four school weeks" and 
a school week "shall consist of five days." The driver entered into the performance 
of his services and, while he was in the act of performing same, the schools were 
closed by the act of a governmental authority known as the board of health. The 
general rule is, that where perk,rmance becomes impossible subsequent to the mak
ing of the contract, the promisor is not therefore discharged, because it was within 
his power at the time of entering into the contract to provide against any such 
contingency and if he does not do so, the law will not do iJ: for him. Performance, 
however, will be excused where, without fault of the promisor, the law prevents such 
performance. 

It is said in an old case, Paradine vs. Jane, Aleyn 26, that: 

"Where the law creates a duty or charge and the party is disabled to 
perform it without fault in him, there the law will excuse him. * * * 
The act of God will excuse the not doing of a thing where the law had 
created the duty, but never where it is created by the positive and absolute 
contract of the party. The reason for this distinction is obvious. The law 
never creates or imposes upon any one a duty to perform which God for
bids or what He renders impossible of performance. ,) * * It is further 
said that the books declare that where the condition of a bond becomes im
possible by the act of GoJ, or is prohibited by the law, the condition be
comes void and the bond is absolute. ,) •) ,:, If one covenants to serve 
another for seven years and he dies before the expiration of the seven years, 
the covenant is discharged because the act of God defeats the possibility of 
performance." 

In our case it was not especially the act of God, although an epidemic is in 
many cases so considered in relation to the construction of contracts, but it was the 
act of a department of gowrnment over which neither the driver nor the board of 
education had any control. If the driYer had refused to perform his conditions be
cause in his judgment the welfare of the community would better be served by the 
pupils not being transported during the time the epidemic lasted, then and in that 
case the driver could not recover. So, likewise, if the board of education had 
closed the school because in its judgment the welfare of the community would re
quire the schools to be closerl, in such case the driver coulrl recover, because the 
police powers to close schools during epidemics are not lodged by our laws in 
boards of education, but in boards of health, and so, when the board of health 
ordered the schools closed on account of the epidemic, the same was done, not 
through any act of the board of education or of the driver, but by due process 
of law, and the driver would thereby be relieved from the transportation and the 
board of educati-on would be relieved from paying, for that time. 

There are no Ohio cases directly in point, but the case of Board of Education 
vs. Townsend, 63 0. S. 514, may be considered as throwing some light upon what 
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will excuse the performance of a contract. In that case Townsend contracted fo 
remove a school building and while he was in the ;::ct of remodng the same, the 
building was destroyed by a storm. The court held that the contractor was not 
excused in that particular case because the contract did not requ_ire the same to be 
removed as a whole and the contractor could be compelled to remove the same 
even after it had been blown down. On page 524 the court say: 

"The act of God, so-called, which excuses the performance of a contract 
because that has become impossible, does not necessarily discharge the party 
from the obligations arising from the contract, except, it may be, when 
the contract is wholly executory on both sides. If an artist contracts to 
paint a picture for ten thousand dollars received from his patron, and 
thereafter becomes incapacitated from blindness to fulfill his promise, by 
what right is he justified in claiming the money? \\Te arc not aware of any 
principle, and have not been referred to any adjudicated case, that would 
give abso_lution from the obligations of a contract to a party who has re
ceived from the other full consideration for a promise which the former 
has become 1mable to fulfill, and at the same time protect him in the en
joyment of the cons}deration paid. The act of Goel may properly lift from 
his shoulders the burden of performance, but has not yet been extended so 
as to enable him to keep the other man's _property for nothing." 

It is held in Jamieson vs. Indiana Natural Gas and Oil Co., 12 L. R. A., 652, 
that: 

"A contract is invalidated by the subsequent enactment of police regula
tions which render its performance illegal as to one of the parties." 

The action of the board of health in the closing of the schools was in the 
nature of a police regulation, and while the same would not discharge the contract 
entirely, it would have the effect of suspending the same during the continuance of 
the order of the board of health. 

In Hadley vs. Clarke, 8 T. R., 259, and Baylies vs. Fettyplace, 7 ?.lass., 324, it 
was held that an embargo for an indefinite time will not dissolve but only suspend 
the contract. 

In University of Pennsylvania Law Review, 1917, page 28, is reviewed many 
cases of the American and English courts upon the question of an intervening sub
sequent event upon a contract. I quote the conclusion as follows: 

"The result of the decision in both America and England is that unless 
a contrary intention clearly appears from the contract of the parties, the 
court will employ an exception to the contract to govern an intervening 
subsequent event, which makes the pe.rformance of the contract impossible 
in effect and excuses the contracting par.ties from liability for 11011-per
formance, a11d this is i11 accord u:ith the dictates of sound business and sound 
sense." 

In Parker vs. ::\Iacomber, 16 L. R. A., 858, the general rule of law seems to be 
set forth. The first branch of the syllabus reads: 

"I. A person prevented from continuing his contract by the arbi
trary act of the other party, may disregard it and recover the value of his 
sen-ices rendered in partial performance of it." 
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While the last above quotation does not apply in our case, it would apply if 
the board of education had closed the school or if the driver had refused to act. 
The third and fourth branches of the syllabus in the last mentioned case read: 

"3. The prevention by the act of God of full performance of an 
entire contract will permit a recovery upon an implied assumpsit for personal 
services already rendered in part performance of the contract." 

"4. A count in quantum meruit is not necessary to permit a recovery 
for personal services in part performance of a contract which it has be
come impossible to complete where the declaration contains the common 
count in indebitatus for work and labor." 

It is entirely within the province of the contracting parties to arrange the de
tails growing out of contingencies such as where a school is closed by process of 
law on account of epidemic, but where such stipulations have been neglected in the 
agreement, it becomes necessary t•o construe the contract in question, and this from 
more than one angle, for the rights of the driver in the premises must not be 
overlooked. It will be said he was ready to perform and that his failure to do so 
was no fault of his, and this is true, but on the other hand it was no fault of the 
board of education that he could not perform. Briefly stated, the driver agrees 
to furnish horses, etc., and transport the children of school age to the schools of 
the district, "each school da3,," for a period of not"fess than nine school months, 
and the board in consideration of such services agrees to pay the driver the sum of 
$75.00 per school month during the continuance of the contract. From this language 
it will be seen that the contract is for nine months and that is the continuance of 
the contract as meant in such language and both the board and the driver are 
bound for that entire time in their respective obligations; seemingly, only two lead
ing things could occur that would operate against all the school days running in 
the nine months, and one or both were prevalent in this case; neither party can re
strain the act of God or the act of governmental authority by process of law, the 
health officials not being subservient to either of the parties in question, but above 
the board of education and the driver in questions of epidemic and the physical 
well-being of a community where their power is absolute in these matters. 

The board of health is a legal governmental authority and their acts in closing 
schools during the recent epidemic of influenza was an act of officials under the law. 
The authorities seem to be agreed that this relieves parties from the obligations of 
contracts, the subject being fully discussed by a recent law text-writer: 

Elliott on Contracts, section 1901. 
This section is headed "Imposs.ibility Caused by Subsequent Law." An examina

tion of it, however, and of authorities cited, shows that impossibility created by 
law includes administrative acts of officers in pursuance of law. 

Among the cases on the subject is one by the Supreme Court of New Hamp
shire. 

Theobald vs. Burleigh, 66 N. H., 574. 
The syllabus is : 

"Where the plaintiff's failure completely to perform his contract is due 
to the fault of the defendant, or to the act of the law without fault of 
either party, he can recover what his services were reasonably worth, and 
the defandant is not entitled to damages for the plaintiff's non-perform
ance." 

It was a contract to move a building, and after part performance, completion 

4-Vol. I-A. G. 
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was prevented by an injunction on behalf of a city restraining the location of the 
building on the lot to which it was moving until permission received as required 
by an ordinance. 

Out of many similar ca~es, one more will be selected by the Court of Appeals 
of ~ew York, 

Heine vs. ~feyer, 61 N. Y., 171-176. 

In this case the contract was for the alteration of a building. After it had be
gun, completion was prevented by an order of the superintendent of buildings, under 
authority given him by law. The chief justice in the opinion quotes fn:im another 
opinion in a former case of the same court, as follows: 

"Judge Gardiner, giving the opinion of the court, after stating that the 
plaintiffs were prevented, by the authority of the state, from completing 
their contract, said they were entitled to recover for the work performed 
by them at the contract price; that the performance of the required condi
tion, entitling fhem to payment under the contract, 'became impossible by 
the act of the law, and of course the plaintiffs were entitled to recover 
without showing a compliance with the agreement in this particular.' That 
decision was in accordance with a welt recognized exception to the general 
rule or principle of law that a contracting party who absolutely engages to 
do an act must perform it notwithstanding any accident or other contin
gency not foreseen by him or within his control, yet if the performance is 
rendered impossible ·by the act of the law, then he is excused." 

These cases 'both hold that the contractor in such circumstances may recover 
at the contract price, or at least recover the value of service done by him under the 
contract. This is equivalent to limiting his pay to that amount, and is in strict 
accordance with the principle that where the carrying out of a contract is pre
vented by authority of law, both parties are absolved from its obligations. 

It follows therefore that this driver cannot recover for the days that school 
was not held because of the order of the board of health closing the same. 

The rule seems to be unanimous that unless there is some statutory provision 
to the contrary, recovery may be had on a qua11tu1n meruit basis for services per
formed where part performance is excused on account of sickness or otherwise. 
So that in this case the board of education was compelled to close the schools by 
the order of the board of health. The driver was prevented from performing his 
services by the order of the board of health and neither is at fault. . The driver is 
excused from performing and the board is excused from paying. It was within 
the power of the driver to contract in relation to this emergency. As far as 
teachers are concerned, the law makes the contract for them by declaring that 
"teachers shall be paid during the time the schools are closed on account of an 
epidemic.'' No such provision is contained in our laws in relation to drivers. 

It is therefore the opinion of the Attorney-General that under this contract, the 
driver is entitled to the full nine months except for such days as school was pre
vented from opening by the order of the health authorities. 

This opinion is confined to the contract submitted, and is not intended to apply 
to any other case, except in so far as tlze principles above a111101111ced have proper 
application thereto. 

Respectfully, 
JOHN' G. PRICE, 

Attonzey-Ge11cral. 
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69. 

SCHOOLS-WHEX PUPIL WHO IS RESIDEXT OF RURAL DISTRICT, IS 
ELIGIBLE TO HAVE HIGH SCHOOL TUITIOX PAID BY RURAL 
DISTRICT. . 

I. A pupil, reside11t i11 a rural district, co111pleti11g the elementary school work 
in a city or i-illage district, is eligible to have his high school tuition paid by the 
rural district where he holds school reside11ce, such school district 11ot maintaining 
a high school. 

2. Such resident pupil is entitled to the certification by the county superin
tendent, indicated in section 7747 G. C. 

Cou.:1rn1.:s, OHro, February 25, 1919. 

Hox. GEORGE F. CRAWFORD, Prosecuting Attorney, Greenville, Ohio. 
DEAR Srn :-Your request for an opinion on the foll,owing statement of facts is 

duly acknowledged. Such statement reads: 

"A pupil residing in a rural school district adjoining the city of Green
ville has been attending the city schools here and has heretofore completed 
the work in the grades and has lwen promoted by the city schools to the 
high school. 

The question has arisen as to whether or not the board of education 
of the rural school district in which the pupil resides is required to pay 
the tuition of this pupil in the high school by reason of his not having 
been promoted from the rural school to the high school." 

You further say that the board of education of the rural school district, in 
which the pupil resides, does not maintain a high school, thus coming within the 
view of section 7747 G. C., which reads: 

"The tuition of pupils who are eligible for admission to high school 
and who reside in village or rural districts, in which no high school is 
maintained, shall be paid by the board of education of the school district in 
which they have legal residence, such tuition to be computed by the month. 
* * * The district superintendent shall certify to the county superin
tendent each year the names of all pupils in his supervision district who 
have completed the elementary school work, and are eligible for admission 
to high school. The county superintendent shall thereupon issue to each 
pupil so certified a certificate of promotion which shall entitle the holder 
to admission to any high school. Such certificates shall be furnished by 
the superintendent of public instruction." 

From the above language it will be seen that the law contemplates the pro
Yiding of means for a high school education to all pupils who are eligible for it. 
Primarily, and in practical use, this means the completion of the eight grades of 
common school work as the first requisite. In the case in question you say that 
the pupil residing in the rural school district has completed the grades in the 
Greenville city schools and has been promoted by the city schools as being eligible 
for the high school. The pupil received such statement of completion of the ele
mentary school work in the city schools of GreenYille and the board of education 
of the rural school district in which the pupil resides can hardly say that the 
pupil is not one of those "who have completed the elementary school work, and 
are eligible for admission to high school," this being the language of the statute. 
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A further reading of the statute, above quoted, shows that "the district super
intendent shall certify to the county superintendent each year the names of all 
pupils in his supervision district who have completed the elementary work and are 
eligible to the high school." This does not say in his "supervision," but in his 
"supervision district," and the law contemplates that he· shall have knowledge -:>f 
just where every pupil of school age in his district is going to school, or whether 
they are going at all, and if not, to act in conjunction with the truant officer and 
see that they do. It is good school administration that one district should recognize 
the school work and promotions of another district and this seems to be the 
general rule and district superintendents should certify to the county superinten
dent "the names of all pupils in his district who have completed the elementary 
school work,'' if he is satisfied they have completed it, and thereupon "the county 
superintendent shall issue to each pupil so certified a certificate of promotion which 
shall entitle the holder to admission to any high school." This language clearly 
carries with it the idea that every district in the state must recognize such certificate 
of promotion to high school, and boards of education cannot pass against the 
eligibility of one holding such certificate, and in the case in question it would seem 
that the pupil has "completed the elementary school work" in the eye of the law, 
and is entitled to such certifying of his name by the superintendent of the super
vision district in which such pupil lives. 

Here the pupil seems to have been a resident of the rural district for some 
time and not one who removed from the city district to the rural district upon 
completing the elementary school work in the city. The law has wisely taken 
care of the rights of even the pupils who are newcomers in the district, for section 
i748 G. C. says: 

"* * * A pupil living in a village or city district who has com
pleted the elementary school course and whose legal residence has been 
trans! erred to a rural district in this state before he begins or completes a 
high school course, shall be entitled to all the rights and privileges of a 
resident pupil of such district." 

The statute clearly says that if this pupil had lived in the city district while 
completing the elementary school work, and then moved to the rural district, and 
desired to either enter or complete high school work, he would be "entitled to all 
the rights and privileges of a resident pupil of such district" and these rights and 
privileges are those named in section 7747 G. C., first quoted, viz.: 

(1) Certification by the district superintendent. 
(2) Certificate by county superintendent. 
(3) The payment of his high school tuition by the board of edu

cation where the pupil resides. 

So if these rights indicated accrue to a pupil who has just moved into a rural 
district from a city or village district, and having completed the elementary school 
work outside the rural district, it must follow that a pupil whose residence has 
been in the district has lost none of these rights. 

Based upon the statement of facts furnished, and after the analysis of the 
law here given, it is the opinion of the Attorney-General that the pupil residing 
in a rural school district, who has satisfactorily completed the elementary school 
course in a village or city school, is entitled to all the rights and privileges of the 
other resident pupils of the rural district and the high school tuition of such 
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pupil must be paid by the board of education of the district in which the pupil 
lives, there being no high school maintained in such district. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

7.0. 

ROADS AND HIGHWAYS-STATE HIGHWAY COMMISSIONER NOT 
AUTHORIZED TO APPOINT POLICE11EN TO ARREST HIGHWAY 
LAW OFFENDERS-SECTION 6309 G. C. CONSTRUED. 

Section 6309, General Code, does not authorize the appointment by the State 
Highway Commissioner of policemen with power to arrest offenders against the 
highway laws. 

CoLullrnus, OHio, February 25, 1919. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Srn :-The receipt is acknowledged of your communication of January 

22, 1919, wherein you call attention to the growing tendency to abuse the highways 
by hauling excessive loads thereon and quote certain correspondence between Mr. 
W. A. Stinchcomb, county engineer, Cuyahoga county, and yourself, on the subject. 
You refer to section 6309 G. C. and in conclusion say : 

"I would, therefore, ask you to furnish me with an opinion as to 
whether or not I have the power to appoint a man with power to arrest 
and assist in the prosecution of such offenders." 

Tl:!e only provision of the statutes which it may be claimed confers such 
authority as your inquiry relates to, is found in said section 6309 G. C., reading as 
follows: 

"The revenues derived by registration fees provided for in this chapter 
shall be paid by the secretary of state weekly into the state treasury. Any 
surplus of such revenues which may remain after the payment of the ex
penses incident to carrying out and enforcing the provisions of this chapter 
shall be used for the repair, maintenance, protection, policing and patroling 
(patrolling) of the public roads and highways of this state, under the 
direction, supervision and control of the state highway department." 

In the act of the General Assembly passed March 21, 1917, "To make gen
eral appropriations," there is included an appropriation for the fiscal year July 1, 
1917, June 30, 1918, "To police, patrol and maintain highways as provided in sec
tion 6309 of the General Code" (107 0. L. 187; 217) ; and a like appropriation for 
the fiscal year July 1, 1918-June 30, 1919 (107 0. L. 187; 293). 

Two views as to the scope and effect of section 6309 naturally suggest them
selves: The broad view that the general terms used in the statute, taken in con
nection with the appropriation by the legislature of funds as above noted, import 
the conferring of power on the highway department to use the funds for the 
purposes designated in the statute; and the narrower view that the statute is de
signed primarily to declare the object of raising revenue from the registration of 
motor vehicles and hence is not to be taken as granting power to expend such 
revenue. 
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In determining which of these views is the better supported, three considera
tions arise: 

First, the statute is found, not among those relating to the highway depart
ment, but in the chapter relating to motor vehicles and the fixing of fees for the 
registration thereof. The importance of considering the context and subject matter 
in ascertaining the meaning of a statute is recognized by our courts. In the case of 
Aultman vs. Seiberling, 31 0. S. 201, the Supreme Court says in the course of the 
opinion (p. 204): 

"The language of the statute authorizing appeals from the probate 
court is very general and comprehensive; but it must be construed with 
reference to the nature of the remedy and the subject-matter. Courts, in 
order to eff;ect the intention of the statute, often restrain, qualify, or en
large the meaning of the words employed." 

And again, in Brigel .vs. Starbuck, 34 0. S. 280, the court said, at p. 285: 

"There can be no doubt that general words in a statute will sometimes 
be limited in their application." 

And see also, Goodall vs. Gerke Brewing Co., 56 0. S. 257, 260, where the 
court say, referring to a statute whose meaning was being sought: 

"The general language is restrained to the sense in which it was used 
by the legislature in adopting the law." 

An interesting application of this rule of statutory construction is referred to 
in an opinion (No. 590) found at page 1587, Report of Attorney-General for 1913. 
After referring to certain decisions of the Supreme Court, bearing on the question 
whether the auditor's certificate under section 3806 G. C. was necessary to the ex
penditure of funds arising otherwise than by taxation, my predecessor used this 
language: 

"The doctrine of these decisions, and others like them, is that despite 
the general language of section 3806, which was originally section 45 of the 
municipal code, and had its prototype in old section 2702, revised statutes, 
because these sections nave always been found among the sections relating 
to the exercise by a municipality of the delegated power of taxation, and 
the expenditure of the proceeds of taxation, their operation should be by 
interpretatiol). limited to cases in which the expenditure involved is that 
of moneys raised by taxation." 

Second, it is by no means clear that section 6309, even when considered alone 
and apart from the context and subject matter, imports any authority in the high
way department for expending funds. Of course such authority is imported, if the 
last clause of the section, "under the direction, supervision and control of the state 
highway department," be taken as referring to expenditure of funds. But in view • 
of the fact that if said last clause be so taken the result would be to confer power 
on the highway department to expend the funds on any public roads of the state, 
whether a district, township, county or state road, is it not the more reasonable 
construction that said last clause was intended to refer to the class of roads on 
which the funds are to be expended-namely, those under the direction, supervision 
and control of the state highway department-especialJy when reference is had to 
subsequently enacted section 1221 G. C., hereinafter referred to? 
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Third. Said section 6309 in its present form was enacted February 2, 1914 
(104 0. L. 6). Subsequently, on March 20, 1917, the legislature enacted section 
1221. the third branch of which is in point here. Said section 1221 reads as fol
lows (107 0. L. 131): 

"The state highway improvement fund produced by the levy herein
after provided for, shall be applied to the construction, improvement, 
maintenance and repair of the inter-county and main market road systems 
as follows: 

1. Seventy-five per cent of all the money paid into the treasury by 
reason of the levy for the state highway improvement fund shall be used 
for the construction, improvement, maintenance and repair of the inter
county highways as the same have been heretofore designated or as they 
may hereafter be established or located by the state highway commis
sioner in the manner provided by law, and for the maintenance of the 
state highway department, including the state's portion of the salaries of 
the county surveyors. Money appropriated or available for inter-county 
highways shall be equally divided among the counties of the state. 

2. Twenty-five per cent of all the money paid into the treasury of 
the state by reason of the levy for the state highway improvement fund 
shall be used for the construction, improvement, maintenance and repair 
of the main market roads of the state as the same have been heretofore 
designated or as they may hereafter be established by the state highway 
commissioner in the manner provided by law. The money to the credit 
of the state highway improvement fund for use on the main market roads 
of the state as herein provided shall be so expended as to distribute equit
ably, as far as practicable, the benefits from such expenditure to the dif
ferent sections and counties of the state. 

3. The funds derived from the registration of automobiles shall be 
used for the maintenance and repair of the inter-county highways and main 
market roads of the state. The state highway commissioner may use part 
of said funds as may be necessary in establishing a system of patrol or 
gang maintenance on the inter-county highways and main market roads, 
and for that purpose may employ such patrolmen, laborers and other 
persons and teams and purchase or lease such oilers, trucks, machinery, 
tools, material and other equipment and supplies as may be necessary." 

It would seem that in enacting section 1221, the legislature has itself inter
preted section 6309 as not conferring power on the highway department to appoint 
and compensate policemen with power of arrest. So far as section 6309 is con
cerned, the words "policing" and "patro1ling" are both used, and, as above indi
cated, the expression, "under the direction, supervision and control of the state 
highway department," appears; and yet the legislature has subsequently seen fit, in 
definite terms, to confine the expenditures to inter-county highways and main 
market roads, and to authorize the employment of patrolmen, thus indicating that 
the expression, "under the direction, supervision and control of the state highway 
department," as used in section 6309, refers to the class of roads on which the 
funds should be expended, rather than to the conferring of power on the depart-
111cnl to expend such funds and further, hy implication, finding that section 6309 
does not authorize the appointment of patrolmen. And if section 6309 does not 
give authority to appoint patrolmen, it necessarily does not confer power to ap
point policemen with power of arrest; nor does section 1221 confer such power. 

While it is the general rule that the courts are not concluded by a legislative 
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interpretation, the authorities make plain that such interpretation is entitle_d to 
great weight. 

In Erie Railroad Co. vs. Steinberg, 94 0. S. 189, the following appears at p. 
203 of the opinion: 

"In construing a statute it is the duty of the court to give effect to 
the legislative intent. True, the intent of the legislature is to be deter
mined from the language employed, and when that language clearly ex
presses the intent of the law-making body, it should be given its plain, 
ordinary meaning, for it is not a question what the law-making body in
tended to enact, but rather the meaning of that which it did enact. Where, 
however, the meaning is doubtful, the history of legislation on the subject 
may be considered in connection with the object, purpose and language of 
the law, in order to arrive at its true meaning. Slingluff et al. vs. Weaver 
et al., 66 Ohio St., 621. 

The passage by congress of the Cummins amendment immediately fol
lowing the decision in the case of the Boston & Maine Rd. vs. Hooker, 
supra, would seem to indicate the meaning and intent of congress when it 
passed the Carmack amendment, and this Cummins amendment was made 
necessary by the fact that the language employed in the Carmack amend
ment, as construed by the court, did not clearly express the intent of the 
law-making body." 

And see also : 
Industrial Com. vs. Brown, 92 0. S. 309, wherein the court say at p. 313 of 

the opinion : 

"As against all this the court feels impelled to follow both the ex
ecutive and legislative construction of the word 'injury' as employed in this 
act and to limit recovery of compensation to such as may have suffered 
injury otherwise than through disease, thereby giving to the legislative and 
executive construction the added force of judicial construction." 

See further : 

Salen vs. State ex rel., 18 C. C. (n. s.) 538. McArthur vs. Kelley, 5 
Ohio 139. 

The Supreme Court of the United States, in the case of United States vs. 
Freeman, 3 Howard 556 (11 Law. Ed. 724), holds as follows, as shown by first and 
second paragraphs of the syllabus: 

"Statutes in pari materia should be taken into consideration in con
struing a law. If a thing contained in a subsequent statute be within the 
reason of a former statute, it shall be taken to be within the meaning of 
that statute. 

And if it can be gathered from a subsequent statute fa pari materia 
what meaning the legislature attached to the words of a former statute, 
this will amount to a legislative declaration of its meaning, and will gov
ern the construction of the first statute." 

In the course of the opinion in Swigert vs. Baker, 229 U. S. 187 (57 Law. Ed. 
1143), the Supreme Court of the United States uses this language at p. 197: 
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"'If there could be any doubt as to the meaning of the statute, it disap
pears in the light of congressional construction which may properly be 
examined as an aid in its interpretation." 

In the New York case of The People vs. Cricuoli, 157 App. Div. 201; 141 N. Y. 
S. 855, the court quotes with approval the following from Endlich on Interpretation 
of Statutes (sec. 366) : 

"Earlier Cognate Acts.-Where it is gathered from a later act, that 
the legislature attached a certain meaning to an earlier cognate one, this 
would be taken as a legislative declaration of its meaning there." 

In Crohn, Adm. vs. Kansas City Home Telephone Co., 131 No. App. Rep. 313 
(l{)() S. W. 1068), the first syllabus reads: 

"While a legislative interpretation of a statute is not conclusive upon 
the courts, it should be given weight in ascertaining the intention of the 
legislature and the application of amendments to existing statutes." 

In State vs. Clausen, 63 Wash. 535 (116 Pac. 7), the third paragraph of the 
syllabus reads: 

"The courts will not speculate upon legislative intent when that body 
has subsequently put its own construction on prior enactments." 

In the case of State vs. Board of Commissioners, 83 Kans. 199 (110 Pac. 92), 
the Supreme Court say in the course of the opinion, at p. 203 : 

"It is a fundamental principle of constitutional law that the legislature 
has power to indicate by a later act what its intention was in passing an 
earlier one. In such event, whatever lawyer and layman may have under
stood or courts may have decided, the legislature's interpretation is binding 
in all cases after it has been made manifest." 

From the foregoing, the conclusion results that you are without authority to 
appoint policemen with power of arresting offenders against the highway laws. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

71. 

MUNICIPAL CORPORATION-BOARD OF HEALTH HAS AUTHORITY 
TO MAKE PER DIEM ALLOWANCE TO HEALTH OFFICER FOR 
QUARANTINE WORK IN ADDITION TO ANNUAL COMPENSA
TION-HEALTH OFFICER NOT AUTHORIZED TO COLLECT FROM 
PERSON QUARANTINED-C011PENSATION FOR VACCINATIONS. 

1. Under section 4411-1 G. C., a numicipal board of health may make a per 
diem allowance to a health officer for quarantine work iii addition to his annual 
compensation previously fixed by the board of health. 

2. A health officer is not attthorized to collect, fa quarantine cases, for usual 
and ordinary services Performed strictly for the protection of the public, from the 
person quarantined. 
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3. A health officer is entitled to such compensation for vaccinations 1111der 
section 4449 G. C. as may be fixed and allowed by the board of health 1111der section 
4411-1 G. C. • 

COLUMBUS, Omo, February 25, 1919. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Olzio. 
GENTLEMEN :-This is to acknowledge receipt of your letter dated February 4, 

1919, as follows: 

"We are referring you to an op1mon of the Attorney-General under 
date of June 10, 1915, recorded in the Annual Reports for 1915, page 981, 
and respectfully request your written opinion upon the following matter : 

Statement of Facts 
The board of health of a municipality has fixed the compensation of 

the health officer at $1,020.00 per annum. The board has also passed a 
resolution allowing him $8.00 per day for work in quarantine cases. 

1. Is such compensation in both instances legal? 
2. Should the health officer not charge for his services in quarantine 

cases according to the services rendered, and should he not first attempt 
to collect frorri the persons quarantined, and then attempt to collect from 
the city, if such persons were unable to pay? 

3. Is the fixing of an arbitrary per diem for such services in quaran
tine cases legally payable in addition to his regular compensation? 

4. Can such health officer legally charge the city seventy-five cents 
for each vaccination?" 

From your statement of facts it is observed that the municipal board of health 
has fixed an annual compensation for its health officer and in addition thereto has 
passed a resolution allowing him $8.00 per day for work in quarantine cases, and 
your first question is whether or not such compensation is legal. 

Sections 4408, 4411-1 and 4431 G. C. are applicable. In part section 4408 is as 
follows: 

"The board of health shall appoint a health officer who shall be the 
executive officer. He shall furnish his name and address, and other in
formation required by the state board of health." 

Section 4411-1, as amended in 103 0. L., p. 436, is as follows: 

"The b:>ard shall determine the duties and fix the salaries of its em
ployees; but no member of the board of health shall be appointed as health 
officer or ward physician." 

Section 4431 G. C., applicable to quarantine cases, in part is as follows: 

"The board of health may employ as many persons as it deems neces
sary to execute its orders and properly guard any house or place con
taining any person or persons affected with any of the diseases named 
herein." 

In considering these provisions as to the salary and duties of the health officer, 
it must be borne in mind that he is not affected by Article II, section 20 of the 
Constitution of Ohio, prohibiting the increase of an officer's salary during his term, 
nor by section 4213 G. C., which provides: 

https://1,020.00
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"The salary of any officer, clerk or employe shall not be increased 
during the term for which he is elected or appointed." 

It has been held in State vs. ~Iassillon, 2 0. C. C. (n. s.) 169, and in other 
cases, that the health officer is not an "officer" nor has he any "term" as these 
words are used and understood in the constitutional and legislative provisions 
above mentioned. As stated in the case above cited, 

"he is the servant of the board of health that makes the appointment. He 
is under their absolute control and direction; and in addition to that, 
they fix his salary. His salary is at the will of the board of health. His 
term of office is at their will. They may terminate it at their pleasure.
* * * Xow, that being the nature of the employment, perhaps it is a 
misnomer to call him an officer at all. He is more like an employe or 
servant of the board of health." 

Section 4411-1 G. C., supra, vests the power of fixing the salary of its employes 
in the board of health, and in view of the terms of this statute as construed by the 
courts, the health officer is an employe in the sense that the board has full au
thority to determine his duties and fix his compensation. It will also be noted that 
section 4412 G. C., prior to 1913, contained a provision similar to what is now sec
tion 4411-1, giving the board exclusive control of its employes both as to their 
duties and as to their salaries. It also provided for the suspension or removal of 
the health officer and for the certification of such suspension or removal to the 
civil service commission, etc. 

In 1915 (Vol. 103 0. L., 698), in the civil service act, this statute was re
pealed, and with the obvious intention of vesting this particular power and discre
tion in the same board wherein it was lodged before the repeal of said section 
4412, at the same session .section 4411-1, supra, was enacted as a supplement to 
section 4411, the intention being to place said health officer and other employes of 
the board within the operation of the civil service act so far as their suspension 
or removal was concerned, but to revest the power of defining the duties and fixing 
the salaries of said employes in the board of health; and, in the exercise of their 
authority they may provide an annual salary, and in addition thereto they may fix 
his compensation per diem for such unusual and irregular services in cases of 
contagious diseases as they may deem proper, and my answer to your first ques
tion is, therefore, in the affirmative. 

Your second question relates to services performed by the health officer in 
quarantine cases, and you inquire (a) should not the health officer charge for such 
services according to the service rendered, and (b) should he not first attempt to 
collect from the persons quarantined and then attempt to collect from the city, if 
such persons were unable to pay? 

Section 4436 G. C. is pertinent and is as follows: 

"\Vhen a house or other place is quarantined on account of contagious 
diseases, the board of health having jurisdiction shall provide for all persons 
confined in such house or place, food, fuel, and all otl,er necessaries of life, 
including medical attendance, medicine and nurses, when necessary. The 
expenses so incurred, except those for disinfection, quarantine, or other 
measures strictl:y,• for the protection of the public, when properly certified 
by the president and clerk of the board of health, or health officer where 
there is no board of health, shall be paid by the perso,i or persons quaran
tined, when able to make such payment, and when not by the m1micipality 
in which quarantined." 
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You inquire if the health officer should not charge according to the service 
rendered. The manner and amount of the health officer's charge in quarantine 
cases would be regulated and limited by the action of the board of health appointing 
him, and if the resolution provides for per diem allowance, his charge should be 
made in accordance therewith. 

You also inquire in question 2 of your letter if he should not first attempt to 
collect from the pers,ons quarantined and then from the city, if the persons for 
whom the services were rendered were unable to pay. It is to be remembered that 
the pehsons quarantined, even though able financially, are not obliged to pay all of 
the quarantine expenses. 

The first part of section 4436 G. C. provides that when a house is quarantined, 
"the board of health having jurisdiction shall provide for all persons confined in 
such house or place * * * and all other necessaries of life, including medical 
attendance, medicine and nurses when necessary." It is to be noted that the board 
of health shall make the provisions above indicated. 

The latter part of the section goes on to define what and in what manner the 
things furnished or provided by the board of health shall be paid for. It is to be 
noted that not all of the expense so incurred shall be paid by the person quaran
tined, the statute providing: 

"The expenses so incurred, excePt those for disinfection, quarantine 
and· other measures strictly for the protection of the public, when properly 
certified by the preside1it and clerk of the board of health, * * * shall 
be paid by the person or persons quarantined, when able * * *, and 
when not by the municipality in which quarantined." 

What services does the health officer render in such cases of quarantine? Your 
statement of facts throws no light on these facts and in the absence of any state
ment to the contrary, it may be fairly assumed that the health officer discharges 
the duties with which he is charged by law, and it is also clear that the services 
which he performs and furnishes are not included in the things which the board of 
health shall provide, viz., food, fuel, other necessities of life, etc. 

In the conclusion herein reached, it is considered that the $8.00 per diem does 
n,ot include compensation for services rendered to the person quarantined for serv
ices as a physician or nurse, but only covers those services which are rendered 
strictly for the protection of the public, as stated in the statute. Where, in case 
of quarantine, the health officer acted as a physician or nurse by virtue of a 
special or general order from the board of health, his services would be properly 
chargeable against the person quarantined and, to the extent that such person is 
able financially to pay, are collectible from said person quarantined, and the 
amount thereof, so far as the quarantined person may be concerned, would be 
fixed by agreement or would be for their reasonable value. 

But, if his services were of such a character as to be concerned only with the 
protection of the public, as stated in the exceptions to section 4436 G. C., then it is 
evident that such services should not be charged to the person quarantined. 

From the language used in this section, it would appear that unless directed 
by the board of health to do so, and acting as its agent in such matter, the health 
officer would have nothing to do with the collection of the account for things or 
services provided· for a person quarantined, as the section provides that the presi
dent and clerk of the board of health shall certify an account to the person quaran
tined. 

Answering question 2 more specifically, I am of the opinion (a) that the health 
officer is not required to charge for his services in quarantine case, except as pro
vided in the resolution of the board of health in such quarantine cases, and (b) 
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that for his services generally, and unless employed or instructed to perform 
special duties, such as those of a physician or nurse, he is not expected or obliged 
to collect for his services from the person quarantined. 

It appears that the answer to question 1 disposes of and answers question 3 
of your letter, and it follows that question 3 may also be answered in the affirmative. 

Your fourth question inquires whether the health officer may legally charge the 
city seventy-five cents for each vaccination. Vaccination is the subject of a special 
section, 4449 G. C., which is as follows: 

"The board of health may take measures and supply agents and af
ford inducements and facilities for gratuitous vaccination." 

Under this section and under section 4411-1, I can answer your question gen
erally by saying the board of health has ample authority to allow the health officer 
this fee for each vaccination. 

What has been said in the consideration of your first question is applicable 
here so far as it is stated that the matter of defining the duties and fixing the 
salaries is exclusively in the discretion of the board of health. 

If in fixing the annual compensation the board of health provided that said 
compensation should include the vaccination services, then no additional compen
sation would be allowed. Your statement of facts is indefinite as to this, but for 
the purposes of y,our inquiry an answer in this manner may be responsive to your 
needs. 

It is to be borne in mind that the legislature here did not definitely outline what 
measures the board of health should take, nor indicate what agents it would sup
ply, but it is clear that it did not state or enumerate any additional duties for the 
health officer. 

My predecessor (in 1913, Vol. 1, p. 294, Attorney-General's Reports), rendered 
an opinion wherein, on a similar question, he held that making vaccinations was not 
a part of the duty of the health officer and that a health officer of a city could be 
appointed as special agent for vaccination and proper compensation paid therefor. 
So I can answer your question in this manner. That unless the matter of services 
in vaccinations is provided for in the act of the board fixing the annual compensa
tion of the health officer, he would be entitled to receive such amount as the board 
of health would deem proper to allow him. 

The opinion of the Attorney-General dated June 10, 1915, and recorded in 
Opinions of the Attorney-General for 1915, page 981, referred to in your letter, 
as well as the opinion of the Attorney-General heretofore cited, have been noted 
and, in so far as they are applicable to the questions herein involved, are approved. 

Respectfully, 
JOHN G. PRICE, 

A ttorney-Geiieral. 
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72. 

ROADS AND HIGH\VAYS-COUXTY Cm.L\IISSIONERS 1IAY PURCHASE 
1IACHINERY, TOOLS AND EQUIPMENT WITHOUT CO:\IPETITIVE 
BIDDING-NO AUTHORITY FOR BOND ISSUE FOR THE ABOVE 
PURPOSE-SECTIOXS 7200 AND 7214 G. C. CONSTRUED. 

1. ·County commissioners may, under authority of section 7200 G. C. (107 0. L. 
115), purchase machinery, tools or equipment for the purposes specified iii said 
section, without resorting to advertising or competitive bidding. 

2. No authority exists for the issuing of bonds for the p11rpose of purchasing 
maclzinery, tools or equipment for the purposes named in said section 7200. 

3. County commissioners may, under authority of section 7214 G. C. (106 0. 
L. 645), purchase materials for the purposes specified in said sections, witho11t re
sorting to advertising or competitive bidding. 

CoLUMBUS, Oaro, February 25, 1919. 

HON. G. B. FINDLEY, Proseettting Attorney, Elyria, Ohio. 
DEAR Sm :-This department has had under consideration your letter of Jan

uary 27, 1919, wherein you submit for opinion the following three inquiries: 

"1. Can the county commissioners go into the market and purchase 
such equipment as they feel suitable to their needs without advertising? 

2. Can bonds be issued to raise funds to pay for such equipment? 
3. After equipment is purchased have the county commissioners 

authority to purchase material such as slag, asphalt, etc., in the open 
market without advertising?" 

In connection with the first of these inquiries, reference is had to section 7200 
G. C., which in its original form as enacted May 17, 1915 (105-106 0. L. 617) read 
as follows: 

"Sec. 7200.-The county comm1ss1oners may purchase such machinery 
or other equipment for construction, improvement, maintenance or repair 
of the highways, bridges and culverts under their jurisdiction, as they 
may deem necessary, which shall be paid for out of any taxes levied and 
collected for co~struction, improvement, maintenance and repair of roads, 
as provided in this chapter. All road machinery, tools or other equip
ment owned by the township when this chapter takes effect may be taken 
over by the county at a price to be agreed upon between the county com
missioners and the township trustees. All such machinery, tools and 
equipment belonging to the county shall be under the care and custody of 
the county highway superintendent at the expense of the county. The 
county highway superintendent shall annually on the fifteenth day of No
vember make or cause to be made. a written inventory of all such ma
chinery, tools and equipment indicating each article and stating the value 
thereof and the estimated cost of all necessary repairs thereto, and de
liver the same to the county commissioners who shall cause the same to 
be placed on file. At the same time, he shall file with the county com
missioners his written recommendations as to what machinery, tools and 
equipment should be purchased for the use of the county and townships 
during the ensuing year, and the probable cost therof. The county com
missioners shall provide suitable places for housing and storing machin
ery, tools and equipment owned by the county. 
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Xothing herein shall prevent any township or two or more townships 
from purchasing for the exclusive use of the township or townships such 
machinery, tools and equipment as may be deemed necessary by the trus
tees thereof, but before such purchase the suggestions of the county high
way superintendent shall be considered. Such machinery, tools and equip
ment shall be paid for by the trustees of the township or by the trustees 
of two or more townships, if for the joint use of two or more townships, 
out of any funds available for road maintenance and repair. Such town
ship or townships may join with an incorporated village for the pur
chase of machinery, tools and equipment for their joint use. All ma
chinery, tools and implements, whether owned by the county or township, 
shall be plainly marked, in such way as to indicate the ownership of such 
property." 

As it thus read, said section was the subject of an opm1on from this depart
ment under date :\larch 21, 1916, Opinions of Attorney-General, 1916, Vol. I, p. 523, 
from which the following is quoted: 

"I, therefore, advise you that there is no statutory provision which re
quires county commissioners or township trustees, in purchasing culvert 
pipe and road machinery, to let the contracts for the same by competitive 
bidding. \Vhile there is no legal requirement as to letting contracts for 
material and machinery by competitive bidding, it is my view that under 
ordinary circumstances the interests of the public will be best served by 
inviting bids and awarding the contracts to the lowest responsible bidder, 
in making the purchases referred to by you in your communication." 

The same view was expressed in a further opinion of this department, Opinions 
of the Attorney-General, 1916, Vol. I, pp. 882, 886, which last mentioned opinion 
was referred to with approval by my immediate predecessor in an opinion found 
at p. 2332, Vol. III, Opinions, 1917._ 

Said section 7200 G. C., as amen<le<l :March 20, 1917 (107 0. L. 115) reads as 
folllows: 

"Sec. 7200.-The county comm1sswners may purchase such machinery, 
tools or other equipment for the construction, improvement, maintenance 
or repair of the highway, bridges and culverts under their jurisdiction as 
they may deem necessary, which shall be paid for out of the road funds 
of the county. The county commissioners may also at their discretion pur
chase, hire or lease automobiles, motorcycles or other conveyances and 
maintain the same for the use of the county surveyor and his assistants 
when on official business. All such machinery, tools, equipment and con
veyances belonging to the county shall be under the care and custody of 
the county surveyor. All such machinery, tools, equipment and convey
ances owned by the county shall be plainly and conspicuously marked as 
the property of the county. The county surveyor shall annually on the 
fifteenth day of Xovember make, or cause to be made, a written inven
tory of all such machinery, tools, equipment and conveyances indicating 
each article and stating the value thereof and the estimated cost of all 
n~essary repairs thereto and deliver the same to the county commissioners, 
who shall cause the same to be placed on file. At the same time he shall 
file with the county commissioners his written recommendations as to what 
machinery, tools, equipment and conveyances should be purchased for the 
use of the county during the ensuing year and the probable cost thereof. 
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The county commissioners shall provide suitable places for housing and 
storing machinery, tools, equipment and conveyances owned by the 
county.'' 

Inasmuch as the statute in its present form is not substantially different, s,o 
far as concerns the purchase of equipment, from its form as enacted 105-106 0. L. 
617, and passed upon by this department, the opinions above quoted are now m 
point and no reason is perceived why they should not be adhered to. 

Coming to your second inquiry, whether bonds may be issued to pay for such 
equipment: Section 7200 itself provides that the equipment "shall be paid for out 
of the roa.d funds of the county." This language imports the idea of payment 
from tax funds, especially when consideration is given to the provisions of section 
6956-1, making it the duty of the board of county commissioners to provide annually 
a fund for the repair and maintenance of bridges and county highways. This last 
named section is found in 105-106 0. L. 647, in the chapter entitled "General 
Provisions," and is here quoted in full, as follows : 

"Sec. 6956-1.-After the annual estimate for the county has been 
filed with the county commissioners by the county highway superintendent, 
and the county commissioners have made such changes and modifications 
in said estimate, as they deem proper, they shall then make their levy, 
for the purposes set forth in said estimate, upon all the taxable property 
of the county not exceeding in the aggregate two mills upon each dollar 
of the taxable property of said county. The board of county commis
sioners shall provide annually a fund for the repair and maintenance of 
bridges and county highways. The repair and maintenance fund so pro
vided shall not be less than twenty dollars for each mile of county high
ways in said county. Such levies shall be in addition to all other levies 
authorized by Jaw for said purposes, but subject, however, to the limitation 
upon the combined maximum rate for all taxes now in force. The pro
visions of this section shall not, however, prevent the commissioners from 
using any surplus in the general funds of the county for the purposes set 
forth in said estimate, or in the repair or maintenance of roads." 

Furthermore, no statute has been found providing for the issuing of bonds 
for the purpose of purchasing road machinery or equipment. It is therefore to 
be· concluded that the view expressed by yourself is correct, namely, that the 
county commissioners have no authority to issue bonds for the purpose of making 
purchase of road machinery, tools and equipment. 

Your third inquiry is as to whether the commissioners may, after purchasing 
equipment, go into the open market and, without advertising, purchase such ma
terials as slag, asphalt, etc., for use in road repairs, and may be answered to a 
great extent along the same lines as your first inquiry. 

0 

Section 7214 G. C. (106 0. L. 645) reads as follows: 

"The county commissioners or township trustees may contract for and 
purchase such material as is necessary for the purpose of constructing, 
improving, maintaining or repairing any highways, bridges or culverts 
within the county, and also appropriate additional land necessary for cuts 
and fills together with a right of way to or from the same for the removal 
of material. If the county commissioners or township trustees, and the 
owner of such material or land, cannot agree on the price therefor, the 
county commissioners or township trustees may apply to the probate court 
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or common pleas court of the county in which the same is located, and on 
receipt of such application, the court shall proceed to assess the value of 
the material or right to be appropriated in the manner hereinafter pro
vided." 

In the three opinions which have been above referred to in g1vmg answer to 
your first inquiry, it is held that the county commissioners may, under authority 
of section 7214, without advertising or competitive bidding, purchase material for 
road construction, improvement and repairs. Insofar as they relate to your third 
inquiry, these opinions are adhered to. 

No doubt you are keeping in mind certain restrictions imposed on county com
missioners in the matter of expenditures, such as contained in section 2414 G. C., 
providing in substance that only by unanimous consent of all members present, etc., 
may a proposition involving an expenditure of one thousand dollars or more be 
agreed to, unless twenty days have elapsed since the introduction of the proposition; 
and as contained in section 5660 G. C., providing in substance that auditor's cer
tificate of funds required must first be made as a condition precedent to the 
validity of a proposed expenditure, or proposed contract involving expenditures. 
Furthermore, it is well that there should be borne in mind the suggestion of my 
predecessor as set forth in the quotation above from his opinion, that, under 
ordinary circumstances, the interests of the public will be best served by making 
purchases under the competitive bidding plan. Expressing this thought in an
other way, the rule should be that whenever practicable the competitive bidding 
plan should be used. 

Respectfully, 
JOHN G. PRICE, 

A ttorney-Ge11eral. 

73. 

APPROVAL OF BOND ISSUE OF VILLAGE OF WEST PARK, OHIO, IN 
SUM OF $9,200.00. 

CoLUMBUS, Omo, February 25, 1919. 

Industrial Commission of Ohio, Colwmbies, Ohio. 

Re: Bonds of the village of West Park, 0., in the amount of $9,200.00, 
for West 140th street water main assessment, being 9 bonds of $1,000.00 
each and one bond of $200.00. 

GENTLEMEN :-I have examined the transcript of the proceedings of council 
and other officers of the village of West Park, submitted to me in connection with 
the above bond issue, and find the same regular and in conformity with the pro
visions of the General Code. 

I am of the opinion that said bonds, drawn in accordance with the bond form 
submitted, and executed by the proper village officers, will, upon delivery, consti
tute valid and binding obligations of the village of West Park. 

Respectfully, 
JonN G. PRICE, 

Attorney-General. 

https://1,000.00
https://9,200.00
https://9,200.00


114 OPINIONS 

74. 

APPROVAL OF BOND ISSUE OF VILLAGE OF WEST PARK, OHIO, IN 
THE SUM OF $30,000.00. 

COLUMBUS, OHIO, February 25, 1919. 

Industrial Commission of Ohio, Columb11s, Ohio. 

Re: General sewer bonds of the village of West Park, 0., in the 
amount of $30,000.00, being 30 bonds of $1,000.00 each. 

GENTLEMEN :-I have examined the transcript of the proceedings of council 
and other officers of the village of West Park, submitted to me in connection with 

· the above bond issue, and find the same regular and in conformity with the pro
visions of the General Code. 

I am of the opinion that said bonds, drawn in accordance with the bond form 
submitted, and executed by the proper village officers, will, upon delivery, con
stitute valid and binding obligations of the village of West Park. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

75. 

COUNTY SURVEYOR-CONSTRUCTION OF STATUTE REQUIRING FIL
ING OF STATEMENT WITH COUNTY COMMISSIONERS AS TO 
ASSISTANTS, COMPENSATION, ETC-DIRECTORY AS TO TIME
WHEN JUDGE OF COMMON PLEAS COURT IS AUTHORIZED TO 
FIX SALARIES OF COUNTY SURVEYOR'S ASSISTANTS. 

1. The provisio1i iii section 2787 G. C. (107 0. L. 70) to the effect that the 
county surveyor shall file with the county commissioners "on or before the first 
Monday of June of each year" a statement as to necessary assistants, deputies, etc.. 
and their aggregate compensation, is, as to the time of the filing of said state
ment, directory only ana, not mandatory; and such statement may be subsequently 
filed and the allowance made by the county commissioners at such later time. 

2. The right of a judge of the Common Pleas Court to make an allowance to 
pay the salaries of the county surveyor's assistants, deputies, etc., arises only after 
the county commissioners have had an opportunity to "fix the aggregate compensa
tion" provided for by section 2787 G. C. (107 0. L. 70). 

CoLUMBUS, Omo, February 25, 1919. 

HoN. MELL G. UNDERWOOD, Prosecuting Attorney, New Lexington, Ohio. 
DEAR Sra :-Acknowledgment is made of your letter of February 5, 1919, read

ing as follows : 

"I desire your opinion upon the following proposition : Section 2787 
of the General Code of Ohio provides in part, that on or before the· first 
Monday of June of each year the county surveyor shall file with the com
m1ss1oners of such county a statement of the number ,of all necessary 
assistants, deputies, draftsmen, inspectors, clerks or employees in his 

https://1,000.00
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office for the year beginning on the first Monday of September next pre
ceding and their aggregate compensation. 

Section 2768.-That the county surveyor shall appoint such deputies, 
draftsmen, inspectors, clerks or employees as he deems necessary for the 
proper performance of the duties of his office and fix their compensation. 

Section 7188-1 and section 7188-2 of the General Code of Ohio stipulate 
certain duties incumbent upon the county surveyor of each county to be 
performed under the direction and supervision of the state highway com
missioner in reference to the numbering of all public roads of the county 
other than inter-county highways and main market roads, the bridges and 
culverts or such roads and the making of a map which shall show and 
identify by number, location and length each such road and section thereof 
and all bridges and culverts. 

Provision is also made that the duties under these sections shall be 
fully complied with in all the counties and townships of the state not later 
than the first day of January, 1919. 

The surveyor of this county did not file with the commissioners under 
the provisions of section 2787 of the General Code a statement as required, 
of the number of all assistants, deputies, etc., for the year beginning on 
the first Monday of September next succeeding and their aggregate com
pensation. No specifications were furnished in reference to the perform
ance of the duties by the county surveyor under the provisions of sections 
7188-1 and 7188-2 of the General Code until after January 1, 1919. 

Since no statement was filed as required by section 2787, the surveyor 
at that time being able to do all the work himself, and since he is now 
ordered by the state highway commissjoner to make a new road map of 

,the county and will need the assistance of a draftsman in order to carry 
out the provisions of section 7188-1 and 7188-2 of the General Code, would 
it be legal for the Common Pleas Court to make an allowance in order to 
employ the necessary assistants for the performance of said ·duty? 

If not, is there any way by which the county surveyor could employ 
such assistants with the consent of the county commissioners and at the 
end of each month submit his bills to the county commissioners for pay
ment? 

If your answer to the last question should be in the negative, is there 
any way by which the county surveyor can employ the necessary help, it 
being necessary for him, as stated, to have additional help at this time?" 

Section 2787 G. C., as amended in 107 0. L., 70, says: 

"On or before the first Monday of June of each year, the county sur
veyor shall file with the commissioners of such county a statement of the 
number of all necessary assistants, deputies, draughtsmen, inspectors, clerks 
or employes in his office for the year beginning on the first Monday of 
September next succeeding and their aggregate compensation. The county 
commissioners shall examine such statement and, after making such alter
ations therein as are just and reasonable, fix an aggregate compensation to 
be expended therefor for such year. Provided, however, that if at any 
time any county surveyor requires an additional allowance in order to 
carry on the business of his office, such county surveyor may make appli
cation to a judge of the court of common pleas of the county wherein such 
county surveyor was elected; and thereupon such judge shall hear said 
application, and if upon hearing the same said judge shall find that such 
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necessity exists he may allow such a sum of money as he deems necessary 
to pay the salaries of such assistants, deputies, draughtsman, inspectors, 
clerks or other employes as may be required. Notice in writing of such 
application and the time fixed by such judge for the hearing thereof shall 

· be served by the county surveyor five days before said hearing upon the 
board of county commissioners of such county; and said board shall have 
the right to appear at such hearing and be heard upon said application and 
evidence may be offered both by the county surveyor and the county com
missioners." 

Section 2788 G. C., as amended in 107 0. L., 70, says : 

"The county surveyor shall appoint such assistants, deputies, draughts
men, inspectors, clerks or employes as he deems necessary for the proper 
performance of the duties of his office, and fix their compensation, but 
compensation shall not exceed in the aggregate the amount fixed therefor 
by the county commissioners or allowed by a judge of the court of com
mon pleas of the county. After being so fixed such compensation shall be 
paid to such persons in monthly installments from the general fund of the 
county upon the warrant of the county auditor. The county surveyor may 
require such of his assistants, d_eputies, draughtsmen, inspectors, clerks or 
employes as he deems proper to give bond to the state in an amount to 
be fixed by the county surveyor with sureties approved by him, conditioned 
for the faithful performance of their official duties. Such bond with the 
approval of the county surveyor, indorsed thereon, shall be deposited with 
the county treasurer ai:i-d kept in his office." 

Section 7188-1 G. C., as amended in 107 0. L., 113, says: 

"The county surveyor of each county, under the direction and super
vision of the state highway commissioner, shall name and number all the 
public roads of his county, other than inter-county highways and main 
market roads, and shall number all the bridges and culverts on such roads. 
All such roads shall be divided into sections where they are of sufficient 
length to warrant the same. Such sections shall not exceed three miles in 
length and shall be numbered consecutively. The provisions of this section 
shall extend to all roads on the north and east lines of each county. A 
map of such roads shall be made by the surveyor which shall show and 
identify by number, location and length each such road and section thereof 
and all bridges and culverts. Such map shall show the location of munic
ipal corporations, school houses, churches, lakes and rivers and shall be 
made into township units. As rapidly as the roads, bridges and culverts 
of each township are thus located and numbered, the county surveyor shall 
enter in a book in his office to be kept for that purpose, a description or 
identification thereof. A copy of such map shall be submitted to the state 
highway commissioner, together with a report showing plainly and def
initely the exact location of such numbered roads, and sections thereof 
and such bridges and culverts, and such other and further information as 
the state highway commissioner may require. All the duties required by 
this section shall be performed in accordance with the instructions of the 
state highway commissioner, who shall prescribe such forms and issue such 
instructions as he deems proper. Upon the approval by the state highway 
commissioner of each map and report, copies of the same shall be filed 
by the county surveyor in his office and in the office of the county com-
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missioners, and a copy of the map of each township shall be filed with the 
township trustees of such township; and thereafter the road names, num
bers and section designations and the bridge and culvert numbers shall 
be the official terms by which all such roads, and sections thereof and such 
bridges and culverts shall be known. ,vhen a new road is established it 
shall be assigned by the county surveyor a name and number and if neces
sary divided into sections, or it may be added to an existing road, and it 
shall be the duty •of the county surveyor to note such new road together 
with its official designation on the copy of the map on file in his office 
and to report the same to the state highway commissioner and county 
commissioners." 

Section 7188-2 G. C., as amended in 107 0. L., 113, says: 

"It shall be the duty of the county auditor before he issues his war
rant for any moneys expended by the county on any highways, other than 
inter-county highways or main market roads, or on any bridges or culverts 
on such highways, to require of the county surveyor the assignment of 
such expense to the road and section thereof, or bridge or culvert in con
nection with which such expense was incurred. The county auditor shall 
keep such records as are necessary to show clearly at the close of each 
year the amount of money expended from the county treasury on each sec
tion of road, other than inter-county highways or main market roads, and on 
each bridge and culvert on such roads. 

It shall be the duty of the township clerk before he issues any warrant 
on the township treasurer for any money expended upon any road within 
the township, other than an inter-county highway or main market road, 
or on bridges or culverts on such roads, to require of the county surveyor 
or township trustees the assignment of such expense to the road and 
section thereof, or bridge or culvert in connection with which the expense 
was incurred. The township clerk shall keep such records as are neces
sary to show clearly at the close of each year the amount of money ex
pended from the township funds on each section of road, other than inter
county highways or main market roads, within the township and on each 
bridge and culvert thereon. 

When general equipment for use in the entire county or township is 
purchased, the expense thereof need not be assigned to any section or sec
tions of road or to any bridge or culvert, but so far as practicable all items 
of expense shall be assigned to the specific section of road or to the par
ticular bridge or culvert in connection with which they were incurred. The 
provisions of this and the preceding section shall be fully complied with 
in all the counties and townships of the state not later than the first day 
of January, 1919. For the purpose of securing a uniform system of ac
counting and a uniform preservation of cost data throughout the state, 
the state highway commissioner is hereby authorized to prescribe all 
necessary and proper forms for maps and rep,orts, and the auditor of 
state is hereby authorized to prescribe all necessary and proper forms for 
the keeping of the cost records by county surveyors, township trustees, 
county auditors and township clerks. All county auditors and township 
clerks may at any time be required by the state highway commissioner to 
transmit to him in such form as he may prescribe the cost records per
taining to roads, bridges and culverts within their counties or townships." 

If the provision contained in section 2787 G. C. relative to the time when the 
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county surveyor shall file his statement as to the number of necessary assistants, 
etc., and their aggregate compensation, is mandatory, then the county surveyor not 
having filed such statement "on or before the first Monday in June," could not 
legally file the same at this time. 

"Mandatory statutes are imperative; they must be strictly pursued; 
otherwise the proceeding which is taken ostensibly by virtue thereof will be 
void." 

Suth. on Stat. Construction, p. 586. 

If, however, said provision is directory merely, then the statement may be filed 
and the allowance may be made by the county commissioners at the present time. 

In opinion number 370, 1913 Attorney-General's Report, Vol. II, p. 1322, the 
Attorney-General regarded as mandatory the provision in section 2980 G. C. which 
says that: 

"* * * Not later than five days after the filing of such statement, 
the county commissioners shall fix an aggregate sum to be expended for 
such period for the compensation of such deputies * * *" 

One of the reasons assigned for such holding was that "the direction of the 
statute as to the time within which the commissioners are to make the allowance 
is stated in negative terms." 

Without either approving or disapproving the holding of that opinion, this 
much may properly be said here, that under the test suggested by said opinion, the 
time provision which your letter refers to, would appear to be directory, not being 
stated negatively. The manner of statement, whether negative or affirmative is, 
however, only a subsidiary rule of construction. Whether a particular statute is 
mandatory or directory depends not so much upon any form of expression, but 
upon the intention of the legislature, as ascertained from a consideration of the 
whole act, its object, and the consequences that would result from construing it 
one way or the other. See opinion of Kinkead, J., in the recent case of In re 
Bostwick, reported in the Ohio Law Reporter for February 10, 1919, holding that 
the above quoted provision in section 2980 G. C. is directory only. 

There are no doubt many good reasons why a county surveyor should comply 
strictly with section 2787 G. C. in the matter of filing the statement at the time 
therein provided. For instance, the info"rmation contained in such statement, if 
filed at the time provided, might be available to the county commissioners when the 
latter submit to the county auditor the annual budget of estimated moneys needed 
for county purposes for the incoming year, which budget the commissioners are 
directed by section 5649-3a G. C. to file on or before the first Monday in June. 

However, regard sho1:1ld be had here to the undoubted principle that 

"Provisions regulating the duties of public officers and specifying the 
time for their performance are in that regard generally directory. Though 
a statute directs a thing to be done at a particular time, it does not neces
sarily follow that it may not be done afterwards." 

Suth. on Stat. Construction, 575. 

I see no evidence of a legislative intention that the designation of time con
tained in section 2787 G. C., viz., "on or before the first Monday in June," is in 
the nature of a limitation of the power of the surveyor to file said statement at a 
later time. Neither am I able to see why such statement, when so filed, cannot be 
acted upon at this time by the county commissioners and an aggregate compensa-
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tion be fixed by them for the year beginning on the first 1Ionday of September, 
1918. 

In reaching the conclusion above dated, I have not overlooked the provision 
contained in section 7188-2 G. C., above set forth, to the effect that 

"The provisions of this and the preceding section shall be fully com
plied with in all the counties and townships of the state not later than the 
first day of January, 1919." 

::\lust this sentence be taken to mean that if the road map work is not under
taken and completed by January 1, 1919, payments thereafter made for such pur
pose would be illegal? Or is such sentence a mere direction, showing the legisla
ture's desire for prompt discharge of the duties imposed by said section and the 
secfr:m immediately preceding? The latter seems to me to be the proper view. 

, In your letter you ask whether it would be legal for the judge of the Common 
Pleas Court to make the allowance in question. Such question must be answered 
in the negative. This for the reason that the phrase "additional allowance" con
tained in section 2787 G. C. clearly presupposes an allowance already to have been 
made by the county commissioners, and while no opinion is herein expressed as to 
the proper procedure where the county commissioners refuse to make any allow
auce whatever after the surveyor's statement is filed, I do hold that the right of 
the judge of the court of common pleas to hear an application under section 2787 
G. C. arises only after the county commissioners have had an opportunity to "fix 
the aggregate compensation" provided by said section. 

Respectfully, 
JORN G. PRICE, 

Attorney-General. 

76. 

SCHOOLS-VALIDITY OF PROPOSED SECTION 7621-1 OF HOUSE BILL 
XU::\IBER 5-SAID SECTIOX WILL :.TAKE LAW ::-.IORE EFFECTIVE. 

Section 7621-1 of H. B. No. 5, co11fcrri11g special duties upon county s11peri11-
te11dc11t of schools and prosernting attorney to enforce the provisions of section 
7621 of said bill, is 11ot violatii•c of the co11stit11tio11 of Ohio or within any of its 
inhibitions. 

COLUMBUS, OHIO, February 25, 1919. 

HoN. W. R. COMINGS, Chairman, Schools Committee, House of Representatives, 
Col11111b1ts, Ohio. 
DEAR SIR :-This is to acknowledge receipt of your letter dated February 19, 

1919, as follows: 

"Will you kindly render an op11110n as to the constitutionality of sec
tion 7621-1, as provided in the proposed amended H. B. Xo. 5. If this bill 
is enacted into law, will section 7621-1, in your opinion, cause the same to 
be more effective?" 

It is noted that you request my opinion, first, as to the constitutionality of sec
tion 7621-1 in the proposed amended House Bill No. 5, and second, whether the 
enactment of said ~ection 7621-1 will cause said bill to be more effective. 

Section 7621-1 G. C., above referred to, is as follows: 
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"It shall be the special duty of the county superintendent of schools 
to see that the provisions of section 7621 of the General Code are enforced, 
and he shall promptly report all violations thereof to the prosecuting at
torney of the county, whose duty it shall be to institute prosecutions 
against all Persons violating the provisions of such section." 

It is noted that the effect of this section is to confer additional special duties 
upon the county superintendents of schools and the prosecuting attorneys of the 
state. It is noted that no extra or additional compensation is provided for the 
performance of the additional duties defined in said section. 

The General Assembly has authority to fix the duties of county officers and 
in addition to those already provided for, may enlarge their duties and unless the 
legislature expressly provides for additional compensation, none may be paid. 

As stated in State vs. Groom, 91 0. S., page 2, in the fourth branch of the 
syllabus: 

"The General Assembly has the authority to create new duties and 
require such duties to be performed by the incumbents of an existing 
office." 

Evidently what was intended is that the prosecuting attorney should prosecute 
all violations occurring within the county for which he is elected as prosecuting 
attorney, and to eliminate any confusion or question on this point, it is suggested 
that this meaning be more clearly expressed. 

Except as above noted, I am of the opinion that said section 7621-1 is not 
violative of the constitution, nor within any of its inhibitions. 

As to the second question contained in your letter, I am of the opinion that 
the provisions of section 7621-1, supra, will add to the efficacy of the bill. While it 
does not attempt to provide that such manner of enforcement shall be exclusive in 
that a prosecution for the violation of section 7621 may not be instituted by ·other 
persons as other violations of law generally, yet by making it the special duty of 
the county superintendent of schools and of the prosecuting attorney to secure its 
enforcement, cumulative provision is thus made to insure its enforcement and for 
that purpose, as above indicated, I am of the opinion said section would cause said 
bill to be more effective. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

77. 

ROADS AND HIGHWAYS-COUNTY COMMISSIONERS MAY ORDER 
CHANGES IN GRANTING PETITION FOR PROPOSED CHANGES
HOW LIMITED-IT IS DUTY OF PROSECUTING ATTORNEY TO 
REPRESENT TOWNSHIP BOARD OF EDUCATION IN MANDAMUS 
PROCEEDINGS AGAINS STATE AUDITOR FOR DISTRIBUTION OF 
SCHOOL FUNDS. 

1. Section 6867 G. C. (105-106 0. L. 576) does not contemplate that county 
commissioners, fo granting a petition for a proposed road, are to confine themselves 
to ordering minor changes only, in the proposed road as described in the petition, 
11or does it contemplate that the commissioners, as a condition to ordering changes 

0 
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otlzer tlzaii millor clzanges, shall first semre the approval of the road Petitio,icrs. 
The test is, what changes, if any, are i,i the judgment of the commissioners, made 
necessary by the public convenience and welfare and a consideratio,i of the ex
pense involved? 

2. U1ider sections 2917, 2918 and 4761 G. C., the prosemting attorney is charged 
rwith the duty of representing a township board of educatio,i in mandamus pro
ceedings against the state auditor for distribution of a school fund provided by 
the state. 

CoLUMBUS, Omo, February 26, 1919. 

HoN. JOHN E. BLAKE, Prosecuting Attorney, McArthur, Ohio. 
DEAR Srn:-Under date January 27, 1919, you submit for the opinion of this 

department two inquiries, of which the first is as follows: 

"Will you kindly advise as to the construction of section 6867 of the 
road law of 1917? Do the changes referred to-to be made by county 
commissioners-have reference to minor changes only in route, location, 
etc.; or does the statute mean that the county commissioners, without the 
approval of the road petitioners, may make radical changes in the route 
and direction of the proposed road? How far does the expression 'with 
such modification and changes as in their judgment the public conven
ience and welfare may require' go?" 

Said section 6867 G. C. reads as follows : 

"The county commissioners acting in the manner aforesaid, may grant 
the improvement prayed for in the petition, or may grant said improvement 
with such modification and changes as in their judgment the public con
venience and welfare may require, and in making such modification ,or 
changes the commissioners may consider the expense which will result to 
individuals as well as the public." 

The section in its present form was enacted (106 0. L. 574, 576), as part of 
Chapter I of the so-called Cass highway law. This chapter is headed: 

"Locating, establishing, altering, widening, straightening, vacating or 
changing the direction of the road", 

and the first section of the chapter reads (section 6860 G. C.) : 

"The county commissioners shall have power to locate, establish, alter, 
widen, straighten, vacate or change the direction of roads as hereinafter 
provided. This power extends to all roads within the county, except 
the inter-county and main market roads." 

Section 6861 provides for width of roads; and section 6862, as amended (107 
0. L. 71) reads: 

"Sec. 6862.-Applications to locate, establish, alter, widen, straighten, 
vacate or change the direction of a public road shall be made by petition 
to the county commissioners signed by at least twelve freeholders of the 
county residing in the vicinity of the proposed improvement, which petition 
shall set forth the route and termini of the road, or part thereof, to be 
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located, established, or vacated, or the particular manner in which such road 
is to be altered, widened, straightened, _or the direction thereof changed. 
When such road or proposed road lies wholly within any school district 
and is necessary for the convenience and welfare of the pupils in such 
district, the board of education of such district may, by resolution, petition 
for such road. The word 'improvement' used in sections 6862 to 6878 in
clusive of the General Code signifies any location, establishment, altera
tion, widening, straightening, vacation or change in the direction of a 
public road, or part thereof, as requested in a petition filed under the 
authority of such sections, or determined upon by a board of county 
commissioners or joint board by resolution adopted by unanimous vote." 

Section 6863 provides in substance that the commissioners shall fix a date for 
view of "proposed improvement" and a date for final hearing; also that they shall 
require bond of the petitioners, conditioned for payment of costs and expenses in 
case the prayer of the petition be not granted. 

Section 6864 provides for notice of view and of final hearing, through inser
tion in newspaper published and having general circulation in the county where 
the "proposed improvement" is located (or, if there be no such newspaper pub
lished, then in a newspaper having general circulation in such county). 

Section 6865 provides for survey and plat to he made by county surveyor in 
case he is so instructed by the commissioners after the view, and contains this 
clause in relation to surveyor's report: 

"The report shall also recommend any changes in the improvement 
petitioned for, which in the judgment of the surveyor should be made." 

Section 6866, as amended (107 0. L. 71), reads as follows: 

"The commissioners shall at the date of the final hearing on said im
provement as hereinbefore fixed cause the report of the surveyor to be 
rea~d, and they shall hear any testimony bearing upon the public utility of 
the improvement and offer.ed either by the petitioners or by any interested 
persons opposing the granting of the improvement. If the commissioners 
find said improvement will serve the public convenience _and welfare, they 
shall grant said improvement, if not, they shall refuse the improvement and 
dismiss the petition." 

Then follow sections 6867 (first above quoted), and 6868 which reads as fol
.lows (106 0. L. 576): 

"Sec. 6868.-If in the opm10n of the county commissioners the im
provement is of sufficient importance to the public to cause the compen
sation and damages on account thereof to be paid to the person or per
sons entitled thereto out of the county treasury they may so order. If 
in the opinion of the commissioners the improvement is not of sufficient 
importance to cause the compensation and damages to be paid from the 
county treasury, they may order the compensation and damages or such 
part thereof as they may deem reasonable and just to be paid by the peti
tioners and the halance, if any, to be paid out of the county treasury. 
\Vhen a portion of the compensation and damages is ordered paid by the 
petitioners, in case of failure to pay the same by the time fixed by the 
county commissioners, such petitioners shall be liable for all the costs of 
said proceedings and the commissioners may, at their "option, abandon said 
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improvement on failure of such petitioners to pay such compensation and 
<lamages as may he adjudge,! against them by the time fixed therefor. In 
case of failure by the petitioners to pay the costs adjudged against them, 
the same may be recovered in an action against them, by the prosecuting 
attorney of the county." 

Giving consideration for the moment to the terms of section 6867 alone, the 
conclusion certainly is not to be drawn that a distinction is sought to be made 
therein between "minor change~" and "radical changes" If the word "modifica
tion" only had been used, there might be ground for saying that "minor changes'" 
were meant; but the statute reads "with such modification and changes as in their 
judgment the public convenience and welfare may require." Furthermore, the last 
clause in the statute is "and in making such modifications or changes the com
missioners may consider the expense which will result to individuals as well as the 
public." Assuredly, if the public welfare is to be the guiding star of the com
missioners, and if they may take into account the expense which will result to 
individuals and the public, they are not to be limited in the exercise of their 
judgment by considerations of "minor changes" and "radical changes." 

\Vhat has just been stated as to section 6867 is emphasized by reference to the 
other sections noted. Ily the terms of section 6866, the commissioners may either 
allow the petition Qr dismiss it, in accordance with their findings as to whether the 
improvement will serve the public convenience and welfare, or not; and by the 
terms of section 6868 they may order the expense of the proposed improvement to 
be paid wholly out of the county treasury, or wholly by the petitioners, or partly 
out of the county treasury and partly by the petitioners, as in their opinion the 
public importance of the proposed improvement justifies. Again, section 6865 en
joins upon the county surveyor the duty of recommending any changes in the 
improvement petitioned for, which in his judgment should be made. And finally, 
in the series of statutes now under consideration, the words "proposed improve
ment" are used, to the practical exclusion of the words "proposed road," the plain 
implication being that the proceedings are provided for by the legislature from the 
comprehensive standpoint of public utility rather than as a means of serving limited 
private convenience. In fact, the several statutory provisions noted all go to the 
point that the commissioners are vested with a wide discretion to the end of 
doing justice to the interests of all concerned. 

The conclusion therefore follows that by the terms of section 6867 the com
missioners have authority, in granting the improvement, to order changes in the 
route and direction of the proposed road, to such extent as in their judgment the 
public convenience and welfare, and the expense invoh·ed, may require, and this 
without reference to the approval of the petitioners. 

Your second inquiry reads: 

"Is the prosecuting attorney supposed to represent the township in a 
mandamus proceeding against the state auditor for distribution of a certain 
school fund by statute?" 

Since you mention school funds, it is assumed that your inquiry relates to the 
duty of the prosecuting attorney relative to representing the township board of 
education. Attention is therefore called to sections 2917, 2918 and 4761, which read 
as follows: 

"Sec. 2917.-The prosecuting attorney shall be the legal adviser of the 
county commissioners and all other county officers and county boards and 
any of them may require of him written opinions or· instructions in matters 
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connected with their official duties. He shall prosecute and defend all 
suits and actions which any such officer or board may direct or to which it 
is a party, and no county officer may employ other counsel or attorney at 
the expense of the county except as provided in section twenty-four hun
dred and twelve. He shall be the legal adviser for all township officers, 
and no such officer may employ other counsel or attorney except on the 
order of the township trustees duly entered up.:m their journal, in which the 
compensation to be paid for such legal services shall be fixed. Such com
pensation shall be paid from the township fund." 

"Sec. 2918.--Nothing in the preceding two sections shall prevent a 
school board from employing counsel to represent it, but such counsel, when 
so employed, shall be paid by such school board from the school fund. 
Nothing in such sections shall prevent the app<;,intment and employment of 
assistants, clerks and stenographers to the prosecuting attorney as pro
vided in this chapter, or the appointment by the court of common pleas 
or circuit court of an attorney to assist the prosecuting attorney in the 
trial of a criminal cause pending in such court, or the county commissioners 
paying for such services as provided by law." 

"Sec. 4761.-Except in city school districts, the prosecuting attorney 
of the county shall be the legal adviser of all boards of education of the 
county in which he is serving. He shall prosecute all actions against a 
member or officer of a board of education for malfeasance or misfeasance 
in office, and he shall be the legal counsel of such boards or the officers 
thereof in all civil actions brought by or against them and shall conduct such 
actions in his official capacity. When such civil action is between two or 
more boards of education in the same county, the prosecuting attorney shall 
not be required to act for either of them. In city school districts, the city 
solicitor shall be the legal adviser and attorney for the board of education 
thereof, and shall perform the same services for such board as h,erein re
quired of the prosecuting attorney for other boards of education of the 
county." 

It will be noted that the provisions of section 4761 are very specific in casting 
upon the prosecuting attorney the duty of acting as attorney to boards of educa
tion other than those in city school districts; for not only does the statute use the 
term "legal adviser," but goes on and states that the prosecuting attorney shall be 
the legal counsel in all civil actions and shall conduct such actions in his official 
capacity. No exception is made of suits against state officers. 

Section 2917, while it does not go into such detail as section 4761, provides in 
terms that the prosecuting attorney "shall be the legal adviser for all township offi
cers." And coming to section 2918, whatever may be said of the authority granted 
therein to township boards of education to employ counsel to represent them, said 
section is not to be taken as in the least weakening the mandatory terms of section 
4761, making it the duty of the prosecuting attorney to represent such boards in 
civil actions. 

Hence, it is concluded that the duties of the prosecuting attorney embrace that 
of representing a township school board in a mandamus proceeding against the 
state auditor for distribution of a school fund provided by statute. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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78. 

COUNTY AUDITOR-EXPENSES OF :MAILING TAX LISTING BLANKS 
ARE PAYABLE AS CLAIMS AGAINST COUNTY-CANNOT EMPLOY 
OUTSIDE AGENCY TO PERFORM SUCH WORK. 

The proper expenses of the county auditor inrnrred iii the mailing of tax listing 
blanks are payable as claims against the county. 

The aitditor may not lawfully let 011t the work of mailing s11ch blanks to an 
outside agency, and treat s11ch services as an expense of his office to be allowed as 
a claim against the county. 

CoLu11rnus, OHio, February 26, 1919. 

HoN. T. F. HuosoN, Prosecuting Attorney, ·springfield, Ohio. 
DEAR S1R :-Receipt is acknowledged of your letter of February 7, 1919, re

questing my opinion as follows : 

"Section 5366 G. C. provides that the county auditor shall mail the tax 
blanks before the second Monday in April to the persons required to list 
such property, but this section makes no provision for the costs of mailing 
the blanks. I therefore desire your opinion on the following question: 

Would it be legal for the county auditor to employ a multigraph letter
addressing company to address the envelopes, fold and insert the tax 
blanks and affix the postage thereto, the bill for the entire expense of this 
work to be paid upon allowance by the county commissioners out of the 
general fund of the county?" 

I refer you to section 5585 G. C. (107 0. L. 40), which provides, in part, as 
follows: 

"* * * The contingent expenses of the county auditor * * * in
·cluding postage, and express charges, * * * shall be allowed and paid 
as other claims against the county." 

Section 5366, referred to by you, provides that the blanks for listing personal 
property shall be supplied by the auditor "at his office for use of persons required 
to list such property of any character." The section goes on to provide that: 

"The county auditor may mail such blanks prior to the second Monday 
in April to the persons required to list such property, or may place listing 
blanks at convenient places in each taxing subdivision, and give notice 
thereof in one newspaper of general circulation in the county." 

It is probably true that as a general proposition the term "contingent ex
penses" includes only such expenses as are irregular or may be said to be un
foreseen, so that they cannot be provided for in advance. This is the meaning 
of the phrase as used in section 5585, excepting that by the inclusion therein of 
"postage" the term is enlarged so as bo embrace that item of expense, which per
haps otherwise it would not embrace. In this instance you/ inquire whether the 
expenses incident to mailing the blanks are to be incurred by the county auditor 
and treated as claims against the county. In my opinion they are. The postage 
itself-i. e., the stamps required-is an item which is treated as a contingent expense, 
and I can see no reason for drawing the line between the purchase of stamps 
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themselves and the necessary expense, as by purchase of envelopes, etc., incident to 
the mailing. 

However, the more important question is as to whether or not the work of 
addressing, sealing and stamping the envelopes, which is of a clerical character, can 
be done in the manner described by you. Ordinarily, such work would be per
formed by the auditor through his deputies and clerks. It is proposed now to let 
it out to a mailing service-in short, to convert into a supply, as it were, some
thing that heretofore has been treated as a clerical service and performed by the 
office force of the auditor. It is obvious that the line must be drawn somewhere. 
The auditor could not, for example, let out to a firm of certified public accountants 
his work in keeping the fiscal books of the county; and the county commissioners 
would have no authority to allow a bill so incurred as a claim against the county. 

On the whole, I am. of the opinion that the thing inquired about cannot law
fully be done. The work performed by an addressing and mailing concern is 
essentially clerical service. All clerical work to be done by the county auditor must 
be performed by his assistants, whose compensation is to be fixed by him and pay
able from the allowances properly made. These allowances come primarily from 
the fee fund; so that the effect of permitting the auditor to have the work de
scribed by you done in the manner referred to and paid for as a claim against the 
county would be to make the general county fund bear an expense which the law 
clearly requires to be a charge upon the fee fund, so long as that fund is suffi
cient. (See sections 2980 et seq. G. C.). 

It is the opinion of this department, therefore, that the proper expenses for 
supplies and postage, etc., incurred by the auditor in the mailing of tax listing 
blanks are payable as claims against the county by virtue of section 5585 G. C., 
above quoted, but that the auditor is without authority to have this work done by 
an addressing agency or concern, because it is essentially work of a clerical char
acter which must be done in his office. 

Respectfully, 
]OHN G. PRICE, 

Attorney-General. 

79. 

COLLATERAL INHERITANCE TAX-AN ESTATE TO A NEPHEW BY 
DEED MADE IN CONSIDERATION OF ONE DOLLAR AND "LOVE 
AND AFFECTION" WITH LIFE ESTATE RESERVED TO GRANTOR 
AND POSSESSION AND ENJOYMENT POSTPONED UNTIL 
GRANTOR'S DEATH SUBJECT TO TAX. 

An estate passing to a nephew under a deed made in consideration of one 
dollar and "love and affection," with a life estate reserved to the gra11tor and pos
srssio,i and enjoyment postponed ttntil his death, is subject to the collateral in
ltcritance ta.i-. 

CoLUMBus, Omo, February 26, 1919. 

HoN. B. 0. BISTLINE, Probate Judge, Bowling Green, Ohio. 
DEAR Sm :-Receipt is acknowledged of your letter of February 7, 1919, re

questing my opinion, as follows : 

"Will you kindly give us an opinion on the following: 
J. K. 11. made a deed of his farm to his nephew, the consideration 
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being $100 and ''Love and Affection," the grantor, however, reserving a life 
estate in the farm. J. K. :\1. is now deceased and the nephew desires to 
know as to whether he must pay a coJlateral inheritance tax." 

Section 5331 G. C. imposes the collateral inheritance tax, inter alia, upon "all 
property * * * and any interests therein--• * * which pass * * * by 
deed, grant, sale or gift, made or intended to take effect in possession or enjoyment 
after the death of the grantor" to persons beyond certain degrees of relationship to 
the grantor. 

I presume that the possession and enjoyment of the estate described in your 
Jetter remained in J. K. 11. until his decease. Quite evidently the conveyance was 
a "deed, grant or sale" within the meaning of the statute, whether it was a "gift" or 
not. I do not know of any more effectual way in which the possession and en
joyment of an estate might be postponed until the death of the donor than the 
one chosen in the case described by you. 

The statute which has been quoted has never been interpreted in this state. 
In other states, however, under laws containing the same or substantially identical 
language, devices like the one which you describe have been held to give rise to 
the imposition of the inheritance tax. 

See Blakemore & Bancroft on Inheritance Taxes, section 119; citing 
Xew York and Illinois cases. 

For the foregoing reasons, the opinion of this department is that the collateral 
inheritance tax is payable under the circumstances stated by you. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

80. 

MUNICIPAL CORPORATIONS-MERGING OF DEPARTMENTS OF PUB
LIC SERVICE AND PUBLIC SAFETY IN CITIES UNDER FIFTY 
THOUSAND-SECTION 4250 G. C.-ADDITIONAL LAWS ONLY SUB
MITTED TO ELECTORS. 

1. Additional laws only, and 11ot general laws, for the government of munic
ipalities are required to be submitted to the municipal electors for adoption under 
sectio,i 2 of Article XVIII of the Ohio Constitutio,i. 

2. It is only the adoptio1i of additio11al laws as enacted by the General Assem
bly, and not tlte 111a1111er of their exerntion after adoption, that is submitted to the 
1111111icipal electors u11der section 2 of Article XVIII of tlte Ohio Co11stit11tion. 

CoLu111nus, Omo, February 26, 1919. 

HoN. H. Ross AKE, Member, Ohio Se11atc, Co/11111bus, Ohio. 
DEAR SIR :-Your letter of February 11, 1919, with which you submitted H. B. 

No. 17, entitled "A bill to amend section 4250 of the General Code permitting the 
merging of the departments of public service and public safety in cities under fifty 
thousand," and inquiring whether the merger of the two officers referred to should 
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be· made qy the action of the city council or by a vote of the municipal electors, 
was_ duly received. 

The proposed amendment reads as follows :_ 

"Sec. 4250.-The mayor shall be the chief conservator of peace within 
the corp;>ration.. He shall have power to appoint, and have power to re
move, the director of public service, the director of public safety, and the 
heads of the sub-departments of public service and public safety, and shall 
have such other powers and shall perform· such other duties as are con
ferred and required by law. In cities having a population of less than 
* * * fifty thousand, the council may by a majority vote merge the 
office of director of public safety with that of public service, one director 
to be appoint«::d for the merged department." · 

Section 2 of Article XVIII of the Ohio Constitution, adopted September 3, 
1912, provides that: 

"General laws shall be passed to provide for the incorporation and gov
ernment of cities and villages; and additional laws may also be passed for 
the government of municipalities adopting the same; but no such additional 
law shall become operative in any municipality until it shall have been 
submitted to the electors thereof, and affirmed by a ·majority of those voting 
thereon, under regulations to be established by law." 

You will observe that general laws for the government of cities are not re
quired to be submitted to the municipal· electors for adoption, but that such re
quirement applies only to ''additional laws," which latter are described in State vs. 
Lynch, 88 Ohio St., 71, ·at pp. 93, 94, to be "laws additional to the general laws 
which the legislature is required to pass." 

It is only the adoption of additional laws, and not the manner of their execu
tion after adoption, that must he submitted .to the municipal electors. Hence, if an 
additional law be submitted to the municipal electors and adopted by a majority of 
those voting thereon, it becomes operative in the municipality so adopting it. 
After such adoption the agency through which it is to be executed or carried into 
effect will be the agency provided by law, which in this case is the city council. In 
other words, municipal electors have nothing to do with the execution of an "addi
tional law" after its adoption by them. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

81. 

COUNTY BOARD OF EDUCATION-POWER OF LEGISLATURE TO END 
TERMS OF OFFICE OF PRESENT MEMBERS-HOW SUCCESSOR 
ELECTED. 

The General Assembly may eiid the terms of office of the present members of 
.-aunty boards of education at any time, and provide for the election of their suc
cessors. 

CoLUMBUS, OHIO, February 26, 1919. 

HoN. W.R. COMINGS, House of Representatives, Columbus, Ohio. 
DEAR Sm :-Your letter as to the right of the General Assembly to end the 
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terms of office of the present members of county boards of education, and to pro
vide for the election of their successors, was duly received. 

Your letter, insofar as it is pertinent to the inquiry, reads as follows: 

"The application is to the elimination of members of the county school 
board by providing for an election of members by a vote by the people 
.instead of by the presidents of the township boards." 

The power of the l~gislature, except when restricted by the constitution, to 
abolish a public office, even during the term for which an existing incumbent may 
have been elected, was established at an early day. Whoever accepts a public 
office does so with this principle of law in view. Tenure of office does not rest 
on contract, and it is not controlled by o:mstitutional provisions prohibiting the im
pairment of contracts. Accordingly, it is a well settled principle of American law 
that an office of legislative creation may be abolished by the power which created 
it. See Ruling Case Law, 579, 580. 

While it is conceded by all courts that the legislature may at any time abolish 
a legislative office, there is a conflict of opinion as to the right to abolish the officer 
and leave the office standing. The leading case denying such right is Malone vs. 
Williams, 118 Tenn. 390; 121 Am. St. 1002, wherein it was held: 

"An office is a species of property, and the legislature cannot con
stitutionally legislate an officer out of that property while leaving the office 
with its duties unimpaired, for this would be taking property without due 
process of law. 

"The legislature can abolish an office and thereby abrogate the rights 
and ·duties of the officer, but it cannot leave the office standing and abolish 
the officer." 

But that case and others to the same effect are based either upon the old 
common law doctrine which regarded an office as a hereditament or property, or 
upon the promise that an officer has a vested right in his office, or that tenure of 
office rests upon contract, all of which are opposed to the view taken by our own 
and other American courts in cases holding that a statutory office is within the 
absolute control of the legislature. 22 Ruling Case Law, 582. 

1n State vs. Hawkins, 44 0. S., 98, 113, the court, speaking with respect to cases 
kindred to Malone vs. Williams, supra, said: 

"But these decisions have, as a rule, proceeded upon· the ground, that 
an incumbent has a property in his office, and that he can not be deprived 
of his right without the judgment of a o.:>urt. This view finds support in 
the doctrines of the common law, ~hich regarded an office as a heredita
ment, but has no foundation whatever in a representative government like 
our own. The doctrine is opposed to the view taken by other courts of 
equal learning and ability." 

It may be of interest, however, to know that the doctrine of vested right in 
public office crept into one of our early decisions (State vs. McCollister, 11 0., 46), 
but it was repudiated by the Supreme Court at the first opportunity in Knoop vs. 

· Bank, 1 0. S., 603, 616, as follows: 

"It is true that in The State vs. McCollister, 11 Ohio Rep. 50, Judge 
Hitchcock said, that an officer has 'a vested right' in his office, but that 
dictum is opposed to many and well considered authorities." 

5-Vol. I-A. G. 
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The dictum in State vs. McCollister, supra, is also opposed to the decision in 
Mason vs. McCoy, 58 0. S., 30; State vs. Egry, 79 0. S., 391, 413; and Taylor vs. 
Beckham, 178 U. S., 548. 

In Crenshaw vs. United States, 134 U. S., 99, 103, Mr. Justice Lamar stated the 
primary question in the case to be "whether an officer appointed for a definite time 
or during good behavior had any vested interest or contract right in his office of 
which Congress could not deprive him." And he said, speaking for the court : 
"The question is not novel. There seems t;:, be but little difficulty in deciding that 
there was no such interest or right." 

In Attorney-General vs. Jochim, 99 Mich., 358, the court, at page 367, said: 

I 
"A public office cannot be called 'property,' within the meaning of these 

constitutional provisions. If it could be, it would follow that every public 
officer, no matter how insignificant the office, would have a vested right to 
hold his office until the expiration of the term. Public offices are created 
for the purposes of government. They are delegations of portions of the 
sovereign power for the welfare of the public. They are not the subjects 
of contract, but they are agencies for the state, revocable at pleasure by 
the authority creating them, unless such authority be limited by the power 
which conferred it. * * * 

The legislature may remove officers, not only by abolishing the office, 
but by an act declaring it vacant. * * * And, while it cannot remove 
incumbents of constitutional offices, it is not because of an inherent dif
ference in the qualities of the office, but because the power to remove is 
limited to the power that creates." 

That the General Assembly has the power to legislate an officer oitt of a 
statutory office before the expiration of his term, in the absence of constitutional 
restraint, was expressly held in the following well considered cases : 

Taft vs. Adams, 3 Gray (Mass.) 126: 

"The legislature has the power to shorten the term of an officer, the 
tenure of whose office is not fixed by the constitution." 

State vs. Douglas, 26 Wis., 428: 

"An office created by act of the legislature may be abolished· in like 
manner, or the term of the officer otherwise shortened by general legis
lation after his election, in the absence of any special provision of the 
constitution forbidding it." 

Alexander vs. McKenzie, 2 S. C., 81 : 

"In the absence of any constitutional inhibition, !K>litical offices are 
subject to the entire control of the legislative power of the state, which 
may, at its mere will and pleasure, abolish the offices themselves, or change 
the tenure by which they are held, or remove the officers and put others 
in their place, with or without election. A political officer does not hold 
by contract, in the sense of the constitution, nor has he any vested right 
of property, in a constitutional sense, in the office, or in the salary thereof, 
before he has earned it." 

People vs. Banvard, 27 Cal., 470: 

"The incumbent of an administrative office created by the legislature 
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may be legislated out of off.ce pending the term for which he was elected." 

State vs. Hyde, 127 Ind., 296: 

"The term of the incumbent of a statutory office may be ended by the 
legislature at any time, and provision made for the selection of his suc
cessor." 

In the opinion at page 302, the court say: 

"Offices are neither grants nor contracts, nor obligations which can 
not be changed or impaired. They are subject to the legislative will at all 
times, except so far as the constitution may protect them from interfer
ence. Offices created by the legislature may be abolished by the legisla
ture. The power that creates can destroy. The creator is greater than the 
creature. The term of an office may be shortened, the duties of the office 
increased, and the compensation lessened, by the legislative will. 

* * • • • • • * * 
The effect of the act we are now considering was to put an end to the 

appellant's term of office, and to provide a new mode of selecting some one 
to discharge, at least s,0me, if not all, of the duties theretofore discharged 
by the appellant, and that whether the office of state supervisor of oil in
spection is to be regarded as a new office or an old office under a new 
name, the intention to produce this result is plain, both from the title of 
the act and from its provisions. In order to end the appellant's term of 
office we do not think it was necessary to abolish the office held by him. 
As it is a statutory office, it was within the power of the legislature to end 
the term of the incumbent at any time, and make provision for the selection 
of a successor." 

Sec al.so, Bryan vs. Cattell, 15 Iowa, 538, 553; People vs. Haskell, 5 Cal., 357; 
and Perkins vs. Cook County, 271 Ill., 449. 

The question for determination is not one of expediency or propriety, but of 
legislative power, and the legislature is the sole judge of the exigency which de
mands its interference in such matters. As was well said in Newton vs. Commis
sioners, 100 U. S. 548, which involved Ohio laws: 

"The legislative power of a state, except so far as restrained by its 
own constitution, is at all times absolute with respect to all offices within 
its reach. It may at pleasure create or abolish them, or modify their 
duties. It may also shorten or lengthen the term of service, and it may 
increase or diminish the salary or change the mode of compensation." 

In State vs. Bailey, 37 0. S., 898, the court ousted the members of the board 
of police commissioners of Toledo who had been elected under section 1984 et seq. 
R. S. (65 0. L. 152), and inducted into office a new board appointed by the gov
ernor under the subsequent act of April 8, 1881 (78 0. L. 117). The members of 
the old board had been elected for terms of two years, but before their terms had 
expired the act of April 8, 1881, was enacted conferring authority upon the gover
nor to fill the offices by appointment. 

In Butler vs. Pennsylvania, 10 How., 402, it appears that in 1836 the state en
acted a law directing the governor to appoint annually canal commissioners for a 
term of office to commence on the first of February of every year. In April, 1843, 
certain persons then being in office as such commissioners, the legislature passed 
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another lawiJ)roviding that in the following October the commissioners should be 
elected by the people. The court, in holding the law constitutional, said: 

"In every perfect or competent government, there must exist a general 
power to enact and to repeal laws; and to create, and change or discon
tinue, the agents designated for the execution of those laws. Such a power 
is indispensable for the preservation of the body politic, and for the safety 
of the individuals of the community. It is true, that this power, or the 
extent of its exercise, may be controlled by the higher organic law or con
stitution of the state, as is the case in some instances in the state con
stitutions, and is exemplified in the provision of the federal constitution 
relied on in this case by the plaintiffs in error, and in some other clauses 
of the same instrument; but where no such restriction is imposed, the power 
must rest in the discretion of the government alone." 

The office of member of the county board of education is statutory, and in 
view of the foregoing decisions and the absence of constitutional restraint, I am 
of the opinion that the General Assembly may end the terms of office of the 
present members, and provide for the election of their successors. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

82. 

OHIO AGRICULTURAL EXPERIMENT STATION-CONTRACT FOR 
ERECTION OF GREENHOUSES-PROVISION FOR LIQUIDATED 
DAMAGES CONSTRUED AS PENALTY FOR NON-PERFORMANCE
DELAY NOT CAUSED BY CONTRACTOR-TIME ALLOWED FOR 
COMPLETION OF CONTRACT. 

1. Where a stipulation in a contract providing for liquidated damages for de
lay in the performance thereof, construed with the entire contract, does not clearly 
evince an intention to contract as to such damages, which were the result of delib
erate calcttlation and adjustment, such stipulations shall be construed as provid
ing for a penalty for such 11011-performance and not as a provision for liquidated 
damages. 

2. Where the delay in the completion of work so agreed upon was occasioned 
by the act or delay of the contracting owners and was without default of the 
contractor, the time of performance as agreed upon in the contract shall be ex
tended for a period equal to the time of such delay. 

Cow11rnus, OHIO, February 26, 1919. 

The Ohio Agricultural Experiment Station, Wooster, Ohio. 
GENTLEMEN :-This is to acknowledge receipt of your letter dated February 13, 

1919, with which you enclose a contract with the American Greenhouse Manufac
turing Company, referred to in your former letter of February 6, 1919, which was as 
foUows: 

"On June 28 the board of control of this station signed a contract with 
the American Greenhouse Manufacturing Co., of Pana, Illinois, for the 
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erection of greenhouses at their bid of $8,500, the next higher bid being 
$11,323. The signed contract was submitted to the Attorney-General's 
office for approval, the same day as signed. 

The signed contract was approved and returned to us on October 14, 
1918. 

As soon as the contractors received the signed contract they began or
dering their materials, and completed their work on January 25, 1919, in a 
very satisfactory and workmanlike manner. 

Arti_cle 6 of the contract reads as follows: 
'Art. 6. The contractor is to complete all work contemplated under 

this contract by Xovember 15, 1918.' 
'Upon failure to have all work fully completed by the date above men

tioned, the contractor shall forfeit and pay or cause to be paid to the owner, 
the sum of fifteen dollars ($15) per day for each and every day therafter 
the said work remains in an unfinished condition, for and as liquidated 
damages, and to be deducted from any payments due or to become due to 
said contractor.' 

Your opinion is respectfully requested as to whether the delay in ap
proving the signed contract will have any bearing on the date of completion 
of the work, or will be required to collect the $15 per day from Novem
ber 15, 1918, to January 25, 1919. 

i might say that the delay in completing the work has not caused the 
station any serious inconvenience." 

By an examination of the specifications on file in the state auditor's office, I 
learn that there were three of these greenhouses constructed under the contract 
you encl-.:>sed, which referred to them merely as greenhouses. In personal conference 
with Mr. Kramer I learn also that in the matter of constniction, workmanship and 
materials used, the contract was faithfully performed on the part of the con
tractor and that the only question of non-performance is in the delay of final com
pletion of the work. 

It is also noted that the contract was signed by the board of control of the 
station and the contractor, on June 28, and was submitted to the Attorney-General 
for approval on the same day, but was not approved and returned until October 14, 
1918, or approximately three and a half months after such submission. 

As stated in our personal conference and also indicated in your letter, it is to 
be observed that the station did not suffer any serious inconvenience or damage by 
reason of such delayed completion, and your question is, whether you will be re
quired by law to collect the $15.00 per day between the day fixed in the contract 
for the completion of the contract and January 25, 1919, the day of actual com
pletion. 

Articles 5, 6 and 7 of the contract are pertinent. It may be added that those 
parts of the contract not quoted are not inconsistent with said Articles 5, 6 and 7, 
which are as follows : 

"Art. 5.-Should the contractor at any time refuse or neglect to sup
ply a sufficiency of skilled workmen, or of materials of the proper quality, 
or fail in any respect to prosecute the work with promptness and dili
gence, or fail in the performance of any of the agreements herein con
tained, the owner shall be at liberty after five days written notice to the 
contractor, to provide any such labor or material, and to deduct the cost 
thereof from any money then due or thereafter to become due the con
tractor under this contract; and if the architect shall certify that such 
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refusal, neglect or failure is sufficient grounds for such action, the owner 
shall be at liberty to terminate the employment of the contractor for said 
work, and to enter upon the premises and take possession, for the purpose 
of completing the work comprehended under this contract, of all tools, 
materials and appliances thereon, and to employ any other person or per
sons to finish the work, and to provide the material therefor. 

And in case of such discontinuance of the employment of the con
tractor, he shall not be entitled to receive any further payment under this 
contract until the said work shall be wholly completed, at which time if 
the unpaid balance of the amount to be paid under this contract shall ex
ceed the expense incurred by the owner in finishing the work, such excess 
shall be paid to the contractor by the owner, but if such expense shall exceed 
the unpaid balance, the contractor shall pay the difference to the owner. 
The expense incurred by the owner as herein provided, either for fur
nishing materials or for finishing the work, and any damage incurred 
through such default, shall be audited and certified by the architect, whose 
certificate thereof shall be conclusive upon the parties." 

"Art. 6.-The contractor is to complete all work contemplated under 
this contract by November 15, 1918. 

Upon failure to have all work fully conpleted by the date above men
tioned, the contractor shall forfeit and pay or cause to be paid to the 
owner, the sum of fifteen dollars ($15) per day for each and every day 
thereafter the said work remains in an unfinished condition, for and as 
liquidated damages, and to be deducted from any payments due or to be
come due to said contractor." 

"Art. 7.-Should the contractor be obstructed or delayed in the prose
cution or completion of his work by any act, neglect, delay or default of 
the owner or the architect, or of any other contractor employed by the 
owner upon the work, or by any damage which may happen by fire, light
ning, earthquake or cyclone, or the abandonment of the work by the em
ployees through no fault of the contractor, then the time herein fixed for 
the completion of the work shall be extended for a period of time equal 
to the time lost by reason of any or all of the causes aforesaid, but no set 
allowance shall be made unless a claim therefor is presented in writing to 
the architect within twenty-four hours of the occurrence of such delay. 
The duration of such extension shall be certified by the architect." 

It is to be noted that Article 6 fixes the time for completion of "all work con
templated under this contract by November 15, 1918," and "up,on failure to have 
all work fully completed by the day above mentioned, the contractor shall forfeit 
and pay, or cause to be paid, to the owner, the sum of $15.00 per day for each 
and every day thereafter the said work remains in an unfinished condition, for and 
as liquidated damages." While the contract uses the terms "for and as liquidated 
damages," yet it has been held that such names or terms are not conclusive in the 
construction of such contracts to determine whether it was the intention of the 
contracting parties to provide a penalty to secure the performance or whether the 
term "liquidated damages" was used to designate an actual agreement and inten
tion of the parties which was the result of actual and fair calculation and adjust
ment in advance of uncertain damages which might result in1 the delay and per
formance of the agreement. 

A general rule of construction in such cases is found in 13 Cyc., page 90, as 
follows: 

"There are two excellent rules given for inferring that the parties in
tended the sum as liquidated damages: (1) when the damages are un-
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certain and not capable of being ascertained by any satisfactory and known 
rule, whether the uncertainty lies in the nature of the subject itself or in 
the peculiar circumstances of the case; or, (2) whether from the nature 
of the case and the tenor of the agreement, it is apparent that the damages 
have already been the subject of actual and fair calculation and adjust
ment between the parties." 

The rule in Ohio is as announced in Doan vs. Rogan, 79 0. S., 372, the sec
ond branch of the syllabus of which reads as follows: 

"Whether a stipulation providing for liquidated damages for the 
breach of a contract is to be construed as liquidated damages or as a pen
alty depends upon the intention of the parties to be gathered from the 
entire instrument. While courts will not o.:mstrue contracts in a way 
authorizing recovery for liquidated damages simply because the parties have 
used that term in the agreement, yet where parties to a contract otherwise 
valid have in terms provided that the damages of the injured party by a 
breach on the part of the other of some particular stipulation, or for a total 
breach, shall be a certain sum specified as liquidated damages, and it is ap
parent that damages from such breach would be uncertain as to amount 
and difficult of proof, and the contract taken as a whole is not so mani
festly unreasonable and disproportionate as to justify the conclusio,~ that 
it does not truly express the intention of the parties, but is consistent with 
the conclusion that it was their intention that damages in the amount 
stated should follow such breach, courts should give effect to the will of 
the parties as so expressed and enforce that part of the agreement the 
same as any other." 

It is to be observed, as stated by the court in the last cited case, that the 
courts will not be bound to construe such provisions as liquidated damages, "simply 
because the parties have used that term in the agreement," but after all the main 
question to be determined, considering the whole agreement, the subject matter 
and the circumstances in the case, is, what was the intention of the contracting 
parties in their expressions as found in the contract, And, as said in Cleveland vs. 
Connelly, 14 0. C. C. (n. s.) 433, the test is: 

"1. Is the subject-matter of the contract of such a nature that the 
actual damages in case of breach will be entirely uncertain and inde
terminate? 2. \Vere damages evidently the subject of calculation and ad
justment between the parties at the time the contract was made? 3. Is 
the stipulation reasonable? 4. What was the intent of the parties? 5. 
\Vhat was the language employed?" 

It is to be borne in mind, also, that the Attorney-General, to whom the con
tract was submitted, and whose retention thereof for nearly three and a half 
months is stated to have materially delayed the performance of this contract, was 
the legal adviser of the board of control, and in the consideration of said contract 
did not represent and was in no way under the control of the contractor. 

Tested by the rules laid down by the courts of this state, let us consider: (1) 
when this contract was entered into, was it the intention of the parties hereto to 
fix by actual and fair calculation and agreement in advance the damages which 
might result from the delay in performance of the contract; and (2) was the 
delay occasioned by any "act, neglect, delay or default of the owner or the archi
tect," as provided for in Article 7, supra, of the contract. 
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It is to be noted that Article 5, above quoted, provides, in case theJ contractor 
neglect to employ and" supply sufficient skilled workmen and materials, or fails in 
any respect to prosecute the work with promptness, that the owner may assume 
charge of and prosecute the work to its completion. Attention is called to these 
provisions as an indication that the party described as the owner was not relying 
entirely upon the provisions of Article 6 of the contract and as a further indica
tion that the parties had not by actual and fair calculation adjusted said liquidated 
damages in advance. 

Some light is thrown on this question by the case of Cleveland vs. Connelly, 
supra. The facts in that case in many respects are similar to the facts herein. 
In that case the contractor had agreed to furnish a certain number of fire engines 
to the city of ·Cleveland, which were to be delivered in installments at the re
spective dates stated in the agreement. In his written proposal attached to the 
contract with the city, the contractor had agreed to pay to the city, as liquidated 
damages, the sum of $25.00 for each day of the delay in the performance of said 
agreement. 

In this and other cases a reluctance to enforce such contractual provisions, un
less the intention of the parties is clearly evinced from the terms of the agree
ment, is very manifest. 

In the Cleveland case the fact that the provision, as to liquidated damages, 
was in the written proposal attached to the contract, was taken as an indication 
that that particular matter was not prominently in the minds ,of the contracting 
parties. This as said by the court, at page 436, 

"is itself an -indication that the parties did not have the subject of damages 
so prominently before their minds when they made their agreement as to 
make it a matter of deliberate calculation and adjustment." 

In that case the fact that. a number of engines were to be delivered at differ
ent dates was also considered and the court held, as stated on the same page, that 
the liquidated damages provision did not "apply with precision to the plan of in
stallment deliveries which was written into the blank when Connelly presented his 
bid." Then the court indicated that if it applied to each engine, it would be mani
festly exorbitant, and being uncertain, it would not appear that the parties had 
clearly expressed an intention to provide for liquidated damages and that the pro
visions then under consideration would be construed as a penalty, and in the ab
sence of actual damages, the contractor was entitled to recover lhat part of the 
purchase price then remaining unpaid. 

What the court stated in the Cleveland case is applicable to the facts herein. 
To illustrate: There were three greenhouses to be constructed. Was it the inten
tion of the contracting party to fix the liquidated damages that would result at 
$15.00 a day for the delayed construction of all three of the greenhouses, or did 
they estimate and in advance agree that the damage and loss would amount to 
$5.00 for each greenhouse and thereby reach the · total of $15.00 a day? Ob
viously if two of the greenhouses were completed on or before November 15, 1918, 
the result in damages would be less than if all three remained unfinished at that 
time. So does it not appear that the amount therein fixed and named as liquidated 
damages was provided and agreed upon more in the nature of a penalty than as 
liquidated damages? 

In this respect the contract submitted is similar to the Cleveland contract in 
the case above referred to, wherein a similar provision was construed as a penalty 
and not as liquidated damages. 

At this time and in this connection we may inquire what the contracting parties 
had in mind as to the time for beginning the performance of the work agreed 
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upon. \Vas it presumed that the board of control would retain the contract which 
it was obliged to submit to the Attorney-General for three and one-half months 
and if such an intention is presumed, may we not take that fact into consideration 
in deciding whether the contracting parties had deliberately agreed upon the liqui
dated damages? It is my conclusion that if we indulge in this presumption and 
hold that a delay in the time of performance of three and a half months was con
templated by the parties, that the matter of the probable damages resulting in a de
lay of the performance was not, as said in the Cleveland case, "prominently be
fore their minds when they made their agreement as to make it a matter of de
liberate calculation and adjustment." On the other hand, if we are to say that 
it was not presumed or intended by the contracting parties that a delay of three 
and a half months would be occasioned in securing the approval of the Attorney
General to this agreement, then and in that event it is a fair question to inquire if 
the contractor was not delayed in the prosecution of his work by the delay of the 
owner, as provided in Article 7, which delay, through no fault of the contractor, it 
further provided, would extend the time fixed in said contract for the completion 
of the work to a period equal to the time lost by reason of such delay. And it 
must be borne in mind that in approving or disapproving the contract, the Attor
ney-General, under section 333 G. C., was acting for the owner. 

If this latter presumption is to be indulged in, then it may be stated that the 
delay was occasioned without fault of the contractor and by the owner, and would 
result in an extention of the time. So that consideration of al! of the facts, as 
stated in your letter and in personal conference, and from consideration of the 
contract enclosed and the judicial interpretation of such or similar contracts, my 
conclusion is that you will not be required to collect the $15.00 per day from 
November 15, 1918, to January 25, 1919, referred to in your letter. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

83. 

APPROVAL OF CONTRACT FOR ERECTION OF BUILDINGS FOR 
BUREAU OF JUVENILE RESEARCH. 

Approval of contract and bond relative to completion of bttildings for the 
Bttreau of Juvenile Research. 

C0Lu11rnus, Omo, February 28, 1919. 

The Ohio Board of Ad111i11istratio11, Columbus, Ohio. 
GENTLEMEN :-1 have your letter of February 21, 1919, submitting to me for 

approval, as per section 2319 G. C. (107 0. L. 455), a contract between your board 
and Charles W. Schneider & Son, relative to the completkm of an administration 
building and two dormitories for The Bureau of Juvenile Research, to be located on 
the grounds of The Columbus State Hospital. You have also submitted the bond 
covering said contract. 

I have before me the minutes of your board, wherein it appears that Charles 
W. Schneider & Son of Columbus, Ohio, was the lowest bidder for the entire 
work, the bid of said Charles W. Schneider & Son being in the sum of $38,657.00. 

It appears that your board has let the contract to the above named party at 
their said bid. 

https://38,657.00
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I have examined the published notice calling for bids in this matter. The 
minutes of the state building commission show an unqualified approval of said 
notice and the manner in which same was published. 

Subsequent to the receipt of your said letter, you also furnished me the cer
tificate of The Industrial Commission of Ohio to the effect that the said Charles 
W. Schneider & Son of Columbus, Ohio, was the lowest bidder for the entire 
the Workmen's Compensation Law, in the matter of premium payment. 

I have before me the certificate of the auditor of state, that there are funds in 
the appropriation heretofore made for the purpose set forth in said contract, suffi
cient to cover the amounts payable under said contract. 

A careful examination of said contract and bond satisfies me that the same are 
in all respects according to law, and I am this day certifying my approval thereon. 

I have this day filed with the auditor of state the contract, bond and proposal 
relative to the improvement above stated, and am returning, herewith enclosed, all 
other papers submitted to me. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

84. 

CORPORATIONS FOR PROFIT-WHEN PROVISION MAY BE MADE FOR 
PREFERRED STOCKHOLDERS TO HAVE EXCLUSIVE RIGHT TO 
VOTE FOR ELECTION OF DIRECTORS. 

Corporations for profit incorporated u11der the general corporation laws of 
this state, may provide in their articles of incorporatio1i and amendments thereto 
that the preferred stockholders shall have the exclusive right to vote for the elec
tion of directors during such time as the company shall be fa arrears iii its pay
ments into the sinking fund Provided for the redemption of the pref erred stock, or 
in the payment of any dividend upon the Preferred stock, or in the payment of 
any installment of rental. 

CoLuMBus, Omo, March 1, i919. 

HoN. HARVEY C. SMITH, Secretary of State, Columbus; Ohio. 
DEAR SIR :-A letter from your predecessor, Hon. William D. Fulton, dated 

February 14, 1919, and hereinafter quoted, requesting my opinion as to whether 
the proposed amendment to the articles of incorporation of The Dixie Terminal 
Company should be accepted and filed in your office, was duly received. The let
ter referred to reads as follows: 

"Mr. Carl M. Jacobs Jr. of the law firm of Frost & Jacobs, Cincin
nati, Ohio, has presented to this department a draft of a proposed amend
ment to the articles of incorporation of The Dixie Terminal Company, an 
Ohio corporation, containing the following provision : 

'The preferred stock aforesaid shall have no voting power except in 
the matter hereinbefore mentioned unless any payment due hereunder to 
said sinking fund for the redemption of said preferred stock, or any 
dividend upon said preferred stock or any installment of rental, shall 
be in arrears, and unpaid for more than six (6) months. Should 
either such default occur, then until all arrears to said sinking fund 
and all accumulated dividends upon said preferred stock and all un-



139 ATTORNEY-GENER.AL, 

paid rentals shall have been fully paid, and the payment of said div
idends at the regular time shall have been resumed, the holders of the 
preferred stock shall have the excl11siiie right to vote for and elect the 
directors of the company, and the holders of the common stock shall have 
the right to vote on all other matters provided for by law. The right to 
vote vested in the holders of the preferred stock upon the happening or 
continuance of default as herein provided shall not deprive them of the 
exercise of any right they may have in law, in equity or by statute to en
force any of the provisions herein contained with respect to said preferred 
stock.' 

We desire your opinion as to whether we should accept and file an 
amendment containing the above provision, and particularly that portion of 
i~ which gives the holders of the preferred stock the right to elect all of 
the directors of the company to the exclusion of the holders of the com
mon stock upon the happening of the contingencies set forth in the above 
provision." 

In the absence of a constitutional or statutory prov1s1on to the contrary, the 
common and preferred stockholders have equal voting power and may agree 
among themselves as to its exercise. It may therefore be said that unless com
mon or preferred stockholders are by constitutional or statutory law prohibited 
from surrendering their voting power, either class may waive it in faV\'.lr of the 
other. The question has generally arisen in connection with the right to take 
from the preferred stockholders the right to vote, and to confine it exclusively to 
the common stockholders, and only occasionally has the question of the right to 
confine the voting power to the preferred stockholders been presented to the 
courts. 

It would seem, however, that if we start, as we must do, with the general 
rule that both classes have equal voting power unless taken away or abridged by some 
constitutional or statutory provision, and if it is competent, as it has been held 
time and again by the courts, no give the common stockholders the exclusive voting 
power, it would be equally valid to confer such exclusive right upon the holders 
of the preferred stock. The authorities sustaining provisions restricting the voting 
power of the preferred stockholders are to the effect that such arrangements are 
generally matters of private concern to the stockholders only and proper subjects of 
agreement between themselves. By so contracting, the stockholders do not violate 
any rule of common law, and if either class, common or preferred, voluntarily 
agrees to such limitations upon their cemmon right, such agreement can not be 
said to violate any settled rule of public policy. 

1 Machen, Corporations, section 570 : 

"The right of shareholders to vote is, however, like the right to divi
dends or to participation equally in a division of capital in liquidation, 
regarded as a private matter for each shareholder which he may waive if 
he choose. Consequently, a provision that shareholders of a certain class 
shall have no right to vote is, if assented to by them, quite valid. Such a 
provision might theoretically be made as to either the preferred or the de
f erred shares, but is much more common with respect to the preferred 
shares so as to compensate the other shareholders for the preference of the 
preferred shareholders as to dividends. A provision in an incorporation 
paper, whereby the preferred shareholders shall have no right to vote is, 
therefore, valid even though a statute provides that every stockholder 
shall be entitled to one vote for every share held by him.'' 

https://faV\'.lr
https://ATTORNEY-GENER.AL


140 OPINIONS 

3 Oark & Marshall, Corporations, p. 1996: 

"A stockholder has no right to vote at corporate meetings, whether 
the stock is common or preferred, if it is so stipulated when the stock 
is issued, for the stipulation is then a term of his contract. And even 
after persons have become stockholders, they may surrender or restrict 
their power to vote by agreement, by consenting to by law or otherwise, 
provided the agreement does not violate any charter or statutory provi
sion, and is not contrary to public policy," etc. 

In 7 Ruling Case Law, p. 345, the law is stated as follows: 

"A provision in articles of incorporation that the voting power shall 
be vested exclusively in the common stock and that preferred stockholders 
shall have no right to YOte has been held not to be -violative of any rule of 
the common law or of public policy. * * * Preferred stockholders may 
also be given the sol~ right to vote, to the exclusion of the holders of the 
common stock." 

2 Clark & Marshall, Corporations, p. 1320 : 

"In the absence of charter or statutory provision or valid stipulation to 
the contrary, holders of preferred stock have the same right as holders 
of common stock to vote at stockholders' meetings. • And their contract 
may even give them the right to vote to the exclusion, for a time, of the 
holders of common stock, so as to place the management of the corpora
tion entirely in their hands for the time specified." 

1 Thompson, Corporations, section 859: 

"The rule that a right to vote follows the ownership of stock means 
that in the absence of any common restriction upon all stock, or upon a 
class of stock, this right prevails. That is, the right of a stockholder to 
vote cannot be arbitrarily abridged and is not subject to unreasonable re
striction. But the rule is equally emphatic, if not so general, that re
strictions may be placed upon the right to vote; or, as sometimes stated, 
the right to vote may be separated from the ownership of stock. It must 
be remembered, in this connection, that stockholders can make any agree
ment respecting their stock, or the voting of it, that they may see fit or 
deem wise, except agreements that are void as against public policy. * * 
It is simply a contract relation between the two classes of stockholders, in 
which the public has no concern." 

4 Thompson, Corporations, section 3605 : 

"The whole matter is one of contract or of statutory regulation, and 
it would not be improper, where there is no statutory or charter prohibi
tion, to confer the sole right to vote upon the preferred stockholders to 
the exclusion of the holders of the common stock." 

In Miller vs. Ratterman, 47 0. S., 141, 157, the court, speaking with reference 
to a provision in stock certificates, that holders thereof shall not have or exercise 
the right to vote at stockholders' meetings, said : 
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"The provision is not unusual. It is sometimes found in the statute 
itself. * * * It is true that one characteristic of stock generally is that 
it can be voted upon. But this is not essential. Indeed, instances may 
arise where it is good policy to prohibit the voting upon stock. And the 
point here is, not whether any question of public policy intervenes to make 
it improper for the preferred stockholders to possess a right to vote, but 
whether any such question intervenes to make it imperative that they shall 
have that right." 

What express provision of our constitution or statutory law is violated by the 
proposed amendment? All statutes in pari materia must be considered together, 
and in the light of the general common law rules of equality of right of stock
holders to vote and to contract with each other in respect thereto. One may pre
scribe the general rule, while a=ther on examination may be found to provide an 
exception to such rule, and thereby become the statute applicable to the subject with 
which it deals. Keeping these rules in mind, what constitutional or statutory pro
visions have we that are opposed to the stipulations contained in the proposed 
amendment, for it must be conceded, in the light of the authorities hereinbefore 
referred to, that such voting agreements are valid unless prohibited by law. 

Under secti~n 8667 G. C., the capital stock of corporations for profit may con
sist of common and preferred, and by authority of section 8668 G. C. it may be pro
vided in the articles that the preferred stock shall be entitled to dividends in 
preference to all other stockholders, and that such dividends may be made cumu
lative. 

Those two sections are then followed by section 8669 G. C., whose terms are 
equally applicable to both classes of stock ( excepting only the single provision 
authorizing the redemption of the preferred), as follows: 

"A corporation issuing both common and preferred stock may create 
designations, preferences, and voting powers, or restrictions or qualifications 
thereof, in the certificate of incorporation, and if desired, preferred stock 
may be made subject to redemption at not less than par, at a fixed time 
and price, to be expressed in the stock certificates thereof." 

The only statute that can be claimed to place a limitation upon the right of the 
stockholders to impose limitations or restrictions upon the voting power is section 
8636 G. C., which was enacted prior to the other statutes above referred to (see 93 
0. L. 230), and reading as follows: 

"At the time and place appointed, directors shall be chosen by ballot, 
by the stockholders who attend, either in person or by lawful proxies. At 
such and all other elections of directors, each stockholder shall have the 
right to vote in person or by proxy the number of shares owned by him 
for as many persons as there are directors to be elected, or to cumulate 
his shares and give one candidate as many votes as the number of directors 
multiplied by the number of his shares of stock equals, or to distribute 
them on the same principle among as many candidates as he thinks fit. 
Such directors shall not be elected in any other manner. A majority of 
the number of shares shall be necessary for a choice, but no person shall 
vote on a share on which an installment is due and unpaid." 

But that section, when read in connection with the other statutes in pari materia, 
particularly section 8669 G. C., does not, in my opinion, in any way affect the 
right of corporations to create preferences on voting powers or restrictions or 
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qualifications therof under the express authority of section 8669 G. C., which is 
the later statute on the subject. 

What is proposed to be done in the proposed amendment to the articles of 
incorporation of The Dixie Terminal Company is not to destroy absolutely, and 
for all time, the voting power of the common stock, but only to restrict or qualify 
temporarily the power during such time as the company makes certain defaults, 
and then not generally but only as to the election ,;if directors. 

It is true that section 8636 G. C. provides that each stockholder shall have 
the right to vote at elections of directors, but when read in connection with the 
later statute (section 8669 G. C.,) which clearly and expressly authorizes corpora
tions to create preferences and voting powers, or restrictions or qualifications 
thereof, the conclusion cannot be escaped that the earlier statute prescribes the 
general rule only, and that the later statute was intended to authorize exceptions 
to govern in all cases where the corporation takes advantage of its provisions. 
And, again, it must not be overlooked that the prohibition in section 8636 G. C., 
relates exclusively to the manner of electing directors as therein provided for, 
namely, by ballot, in person, or by proxy, and by cumulative voting. In other 
words, in determining what stockholders are entitled to vote, the two statutes above 
referred to (section 8636 G. C. prescribing the general rule, and section 8669 G. C. 
expressly providing for exceptions) must be considered and construe'a together; and 
in determining the manner in which the election must be had, recourse must be 
had to section 8636 G. C. because it is the only statute on the subject applicable to 
corporations generally. 

Support for my conclusion is also found in section 8698 G. C. (107 0. L. 414), 
which expressly refers to restrictions or limitations on the voting power of "any 
of the authorized capital stock," thus furnithing legislative recognition of the 
right to restrict or limit the voting power of any of the capital stock, either com
mon or preferred or both. See also, Mackintosh vs. Railroad, 32 Fed. 350; and 
State vs. Swanger, 190 Mo. 561. 

If it be contended that the provision in section 8636 G. C. that "such directors 
shall not be elected in any other manner," has the effect of prohibiting corporations 
from restricting or limiting the voting power of the common stockholders, then 
the· same line of reasoning would compel us to conclude that neither can the pre
ferred stockholders be restricted or limited in their voting power. Such a con
struction would render ineffectual the provision of section 8669 G. C., which ex
pressly authorizes any corporation issuing both common and preferred stock to 
create and incorporate into its charter designations, preferences and voting powers, 
or restrictions or qualifications thereof. 

For the reasons above given, it is my opinion that the provisions of the pro
posed amendment to the articles of incorporation of The Dixie Terminal Com
pany are not in violation of law, and that the amendment should be accepted and 
filed in your office. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

L 
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85. 

MUNICIPAL CORPORATIONS-CHARTERED AND NON-CHARTERED 
CITIES-EXPENSES OF ;MAYORS AND CITY SOLICITORS FOR 
DRAFrING LEGISLATION FOR RELIEF OF CITIES UNAUTHORIZED 
TO BE PAID FROM PUBLIC FUNDS. 

The public funds of a non-charter city cannot be used for the purpose of pay
ing the expen:es of municipal officers in attending a meeting of mayors and city 
solicitors held for the purpose of considering and drafting legislation for the re
lief of municipalities; nor can the funds of a charter city be used for such purpose 
in the absence of a valid provision in its charter warranting such payment. 

COLUMBUS, Omo, March 1, 1919. 

The Bureau of fospectio1i and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Your letter of February 4, 1919, requesting my opinion on cer

tain questions based upon the statement of facts therein set forth, was duly re
ceived. 

The statement of facts and questions referred to are as follows: 

"Statement of Facts 

Council of a Home Rule city which has adopted a charter passed a 
resolution directing certain officers to attend a meeting of the mayors and 
solicitors of the cities of the state of Ohio called for the specific purpose 
of drafting legislation for the relief of cities in general and the city of 
Cincinnati in particular. The said officers attended said meeting and pre
sented their expense accounts to the city auditor for payment. 

Question 1. May the city auditor honor said warrants and pay same 
from public funds as per the resolution of the council of the city of Cin
cinnati? 

Question 2. In case a chartered city did not pass a resolution prior to 
attendance at said meeting, may the council of said chartered city pass an 
ordinance ratifying the action of its officers in attending said meeting 
and ordering the auditor to pay the expenses necessarily incurred in at
tending the meeting for the specific purpose of obtaining relief for said 
city? 

Questio1i 3. May the council of a municipality that has not adopted 
a charter pass a resolution or ordinance authorizing and directing said 
officers to attend a meeting of the mayors and solicitors of the state of 
Ohio for the specific purpose of drafting legislation for the relief of said 
non-chartered municipality? 

Question 4. In case said non-chartered municipality has the power 
to pass said ordinance, may said council of said non-chartered city pass 
an ordinance ratifying the action of said officers and directing the city 
auditor to pay the warrant for expenses necessarily incurred in attending 
said meeting for the specified purpose of obtaining relief for said munic
ipality?" 

1. It has long been the settled policy of this state that public officers are not 
~ntitled to extra compensation unless clearly authorized by law, and it would 
seem that, on principle, the same rule is equally applicable to claims for expenses. 

In Clark vs. Commissioners, 58 0. S., 107, the court at page 109 say: 
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"It is well settled that a public officer is not entitled to receive pay for 
services out of the public treasury, unless there is some statute authori;ing 
the same. Services performed for the public, where no provision is made 
by statute for payment, are regarded as a gratuity, or as being com
pensated by the fees, priv_ileges and emoluments accruing to such officer 
in the matters pertaining to his office. Jones vs. Commissioners, 57 Ohio 
St. 189. To warrant payment out of the public treasury, it must appear that 
such payment is authorized by statute. Section 5, Article X of the con
stitution. Diebolt vs. Trustees, 7 Ohio St., 237; Anderson vs. Commis
sioners, 25 Ohio St., 13; Strawn vs. Commissioners, 47 Ohio St., 404." 

The principle was reaffirmed and applied in Sage vs. Commissioners, 82 O. S. 
186. At p. 188 the court say : 

"The claim for compensation is made, notwithstanding the rule long 
established in this state, and recognized in the brief of counsel for the 
plaintiff, and in the several opinions of the judges of the circuit court who 
have reached different conclusions upon the question presented, that if a 
statute imposes a duty upon a public officer it is presumed to be performed 
by him in consideration of the general emoluments of his office unless the 
legislature has clearly indicated the intention that compensation shall be 
paid for the performance of the duty so imposed." 

In the recent case of State vs. Maharry, 97 0. S. 272, the court had occasion 
to define the status of public funds, and the purpose for which they could be dis
bursed, and did so as follows : 

"All public property and public moneys, whether in the custody of 
public officers or otherwise, constitute a public trust fund, and all persons, 
public or private, are charged by law with the knowledge of that fact. 
Said trust fund can be disbursed- only by clear authority of law." 

An examination of the Ohio cases will disclose that in every case where the 
claim of a public officer to extra compensation, or for expenses incurred in the 
discharge of his official duties, was allowed, the decision was based upon the ground 
that the payment was authorized by statute, and that in every case where the 
claim was denied the decision was reached because there was no statute authoriz
ing its allowance. 

Some of the decisions denying claims for extra compensation and expenses 
incurred in the performance of official duties, because payment was not clearly au
thorized by statute, are : 

Sage vs. Commissioners, 82 0. S. 186; 
Thorniley vs. State, 81 0. S. 108; 
Richardson vs. State, 66 0. S. 108; 
Higgins vs. Commissioners, 62 0. S. 621 ; 
Clark vs. Commissioners, 58 0. S. 107; 
Ward vs. Russell, 57 0. S. 144; 
State vs. Wright, 17 C. C. n. s. 396; 
State vs. Ganz, 14 C .C. n. s. 381; 
State vs. Brown, 20 C. C. 57; 
Millard vs. Conrade, 16 Cir. Dec. 445; and 
Swartz vs. Wayne County, 12 Cir. Dec. 590. 
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And decisions allowing such claims, because payment was clearly authorized 
by statute, are: 

Clark vs. Commissioners, 58 0. S. 107 ; 
State vs. Commissioners, 26 0. S. 364; 
Kloeb vs. 11ercer County, 4 C. C. n. s. 565 ; 
State vs. Hirstins, 15 N. P. n. s. 505; and 
State vs. Coeghlan, 6 N'. P. 101. 

The policy of the state against the allowance of claims of public officers for 
expenses incurred in the discharge of official duties, except in cases where the in
curring and payment of such expenses are clearly authorized by statute, is most 
forcibly shown by the fact that the legislature has from time to time, and in a 
great number of cases, expressly provided for the payment of the traveling and 
other expenses of certain officers, therby negativing, in my opinion, the right to 
the payment of such expenses except in cases clearly and specifically provided for._ 

The following statutes selected at random, enacted at various times, are cited 
and referred to for the purpose of showing the legislative policy on this subject 
over a long period of time. 

Sec. 50.-Member of the General Assembly allowed "mileage" to and 
from Columbus. 

Sec. 275.-"Necessary traveling and hotel expenses" of deputy in
spectors and supervisors of the bureau of inspection and supervision of 
public offices. 

Sec. 373.-"Necessary traveling expenses" of state dairy and food 
comm1ss1oner. (Repealed). 

Sec. 374.-"Necessary traveling expenses" of assistant dairy and food 
comm1ss1oners. (Repealed). 

Sec. 499.-"Actual and necessary traveling and other expenses" of 
public utilities commissioners. 

Sec. 614-81.-"Actual and necessary expenses while traveling" of public 
service commissioners and assistants. (Repealed). 

Sec. 7!4,-"Actual and necessary traveling expenses" of superintendent 
of banks, deputies, etc. 

Sec. 905.-"Necessary and legitimate expenses" incurred by chief in
spector of mines, etc. 

Sec. 982.-"Necessary traveling expenses" of assistant chief inspec
tors of workshops and factories. 

Sec. 1171-1.-"Necessary expenses" of members of the board of control 
of agricultural experiment station. 

Sec. 1181.-"Actual traveling expenses" of deputy highway commis
sioners. 

Sec. 1294.-"Necessary expenses" of members and officers of the state 
medical board. 

Sec. 1394.-"Necessary expenses" of fish and game wardens. 
Sec. 1465-8.-"Actual and necessary expenses while traveling'' of mem

bers of the tax commission. 
Sec. 1465-24.-"Actual and necessary traveling expenses" of certain tax 

officers. 
Sec. 1830.-"Necessary expenses" of members of women's visiting com

mittee. (Repealed). 
Sec. 1836.-"Actual traveling expenses" of members and fiscal super

visor-secretary of board of administration. 
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Sec. 1869.-"Traveling expenses" of members of board of administra-
tion, etc., attending interstate and national conventions. 

Sec. 1981.-"~lileage" in conveying insane persons to hospitals. 
Sec. 2786.-"Reasonable and necessary expenses" of county surveyor. 
Sec. 2997.-"Actual and necessary expenses" of sheriff incurred in 

pursuing persons accused of crimes, etc. 
Sec. 3002.-"Actual traveling expenses" of infirmary directors. 
Sec. 3{X)4.-"Expenses" of prosecuting attorneys. 
Sec. 3087.-"Expenses" of superintendent and trustees of children's 

homes, as delegates to state and national conferences. 
Sec. 3151.-"Necessary expenses" of trustees of tuberculosis hospitals. 

The rule applicable to claims of public officers for payment of expenses in
curred in the performance of official duties, is tersely stated in Richardson vs. 
State, 66 0. S. 108, at p. 11, as follows: 

"To make such expenses an additional burden on the public funds 
would require a plain and unequivocal provision of the statute. An in
tention to do so will not be implied." 

The General Assembly has also legislated on the subject of meetings and con
ventions, and the statutes enacted on that subject disclose, in my opinion, the 
legislative intent to deny the right of public officers to attend meetings and con
ventions at public expense, except when clearly authorized. Some of the statutes 
on the subject are as follows: 

Sec. 500.-:-Authorizing the publics service comm1ss1on to attend con
ventions with railroad commissioners of other states, and with the inter
state commerce commission. 

Sec. 1245.-Authorizing the state board of health to provide for annual 
conferences of health officers and representatives of local boards of health, 
and providing that each city, village or township shall pay the necessary 
expenses of delegates etc. 

Sec. 1465-11.-Authorizing the tax commission to meet with officers of 
other states and officers of the United States on matters pertaining to 
official duties. 

Sec. 1869.-Providing that : "No expenditure for traveling expenses to 
other states, or for attending an interstate or national convention or asso
ciation shall be made by any member or employee of the board of ad
ministration or by any officer of an institution under its control unless 
authority is granted at a meeting of the board by resolution stating the 
purpose and reason therefor; but such resolution shall not be effective with
out the written approval of the governor." 

Sec. 2313-3.-Providing that: "No executive, legislative or judicial 
officer, board, commission or employe of the state shall attend at state ex
pense any association, conference or convention outside the state unless 
authorized by the emergency board. Before such allowance may be made, 
the head of the department shall make application in writing to the emer
gency board showing necessity for such attendance and the probable cost 
to the state. If a majority of the members of the emergency board ap
prove the application, such expense shall be paid from the emergency fund." 

Sec. 3087.-Providing that trustees and superintendent of children's 
homes shall be allowed their necessary expenses as duly accredited dele-
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gates to state and nat•onal conferences devoted to child-saving, and other 
charitable and correctional work. 

Sec. 3151.-Authorizing the trustees, medical superintendent, or nurses 
of district tuberculosis hospitals to attend conferences where pulmonary 
tuberculosis is a subject for consideration. 

No statute has been found imposing a duty upon or authorizing municipal offi
cers generally, or mayors and city solicitors, to attend meetings or conventions held 
for the purpose of discussing and drafting legislation for the relief of municipali
ties, or making the expenses of such attendance a burden on the public funds. As 
was well said in Richardson vs. State, supra, "An intention to do so will not be 
implied." If it had been intended to permit the expenditure of public funds for 
such purposes, it is reasonable to presume that the legislature would have spoken 
on the subject, as it has done in the numerous instances hereinbefore referred to. 

There is also judicial authority and official opinion expressly holding that pub
lic officers have no legal claim against their respective municipalities for expenses 
incurred in attending meetings and conventions. 

It State vs. Wright, 17 C. C. (n. s.) 396, the building inspector of Cleveland 
commenced a proceeding in mandamus to compel the payment of traveling ex
penses incurred by him on a trip to Columbus for the purpose of attending a con
vention of the building inspectors of the various municipalities. He made the trip 
and attended the convention by direction of his superior officer, the director of 
public safety. The court held that municipalities are not liable for the traveling 
expenses of their officials incurred in attending a- convention of municipal officers, 
and dismissed the petition at the cost of the relator. 

In an opinion of the Attorney-General, reported in Annual Report of Attorney
General, 1910-1911, page 354, it was held that the expenses of the city solicitor and 
other officers and employes of the city government, incurred in appearing at Co
lumbus before a legislative committee for the purpose of securing legislation 
deemed advantageous to the city, cannot be lawfully paid from the city treasury. 

ln that opinion it was said: 

"I do not believe that a city government as such may incur expenses 
for the purpose of procuring legislation deemed advantageous to the com
munity. No such power is conferred by the municipal code, or by any of 
the provisions of the constitution and laws of this state upon municipal cor
porations as such. No such power flows by implication from any of the pow
ers expressly conferred by law upon municipal corporations. If there is any 
rule of public policy at all applicable to the question, such a rule would, in 
my judgment, be against a public corporation engaging for any reason in the 
enterprise of influencing legislation. 

The city as such then had no right to appear before any legislative 
committee. The citizens of the city might lawfully undertake this service 
for their common good. The city solicitor has no powers broader than 
those of the city itself, his client. However praise-worthy it may have 
been for him to appear before a legislative committee in behalf of the gen
eral good of the citizens of the city he could not be reimbursed for ex
penses so incurred by the city." 

2. In State vs. Cooper , 97 O. S. 86, the court held that taxation is a sovereign 
function, and, being such, Home Rule cities do not possess the absolute and unre
stricted power of levying taxes for local purposes. It was also held that the 
taxing power of all municipalities may be limited and restricted by general laws, 
and that such limitations and restrictions ar~ Wi1rr1111ted by sec. 6, Art. XIII of the 
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Ohio Constitution of 1851 and by sec. 13, Art. XVIII of the amendment adopted 
September 3, 1912. 

A claim that the state has yielded to a Home Rule city any of its sovereign 
functions cannot be sustained unless, as held in the Cooper case, supra, it appear 
that the people have parted therewith by the adoption of a constitutional provision 
that is clear and unambiguous, and, as was further held, the Home Rule provisions 
in the Ohio constitution do not go to that extent. 

The statement of facts in your letter does not disclose that any of the Home 
Rule cities referred to have any provision in their charters authorizing the pay
ment of such expenses from public funds. If it be competent for Home Rule 
cities to incorporate such a provision into their charters (and I express no opinion 
on the question), it would seem reasonable to conclude that if the officers of a 
non-charter city are not entitled to be paid such expenses unless clearly author
ized by statute, the officers of Home Rule cities have no such right unless their 
charters contain a provision warranting such payment. 

In view of the settled public policy of Ohio, as announced by the decisions and 
disclosed in the statutes hereinbefore referred to, I am of the opinion that public 
funds cannot be used for the purpose of paying the expenses of municipal officers 
of non-charter cities in attending meetings of mayors and city solicitors held for 
the purpose of discussing and drafting legislation for the relief of cities, nor of 
the officers of charter cities whose charters contain no valid provision warranting 
such payment. 

Respectfully, 
]OHN G. PRICE, 

Attorney-General. 

86. 

COUNTY CHILDREN'S HOME-NOT AUTHORIZED TO PURCHASE 
AUTOMOBILE FOR USE OF SUPERINTENDENT. 

Sections 3077 to 3108 G. C., providing for the establishment and maintenance of 
children's homes by counties, do not authorize the board of trustees of the home to 
purchase an automobile for the use of the superintendent thereof. 

CoLUMBus, Omo, March 1, i919. 

HoN. T. R. RonrsoN, Prosecuting Attorney, Mansfield, Ohio. 
DEAR Sm :-In your communication of February 8, 1919, you submit for opin

ion the following inquiry : 

"Would the board of trustees of the children's home have authority to 
purchase an automobile for the use of the superintendent in visiting chil
dren indentured out?" 

Children's homes as part of the plan of county government are provided for by 
sections 3077 to 3108 G. C., and of this series of statutes, the particular sections 
providing for the appointment and compensation and prescribing the duties of a 
superintendent of the home are sections 3084 and 3085, reading as follows: 

"The board of trustees shall designate a suitable person to act as 
superintendent of the home, who shall also be clerk of said board, and who 
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shall receive for his services such compensation as the board of trustees 
designates at the time of his appointment. He shall perform such duties, 
and give security for their faithful performance, as the trustees require. 

Subject to such rules and regulations as the trustees prescribe, the 
superintendent shall have entire charge and control of such home and the 
inmates therein. Upon the approval of the trustees the superintendent may 
appoint a matron, assistant matrons, and other necessary employes whose 
duties shall be the care of the inmates of the home, and to direct their 
employment, giving suitable physical, mental and moral training to them. 
Under the direction of the superintendent, the matron shall have the con
trol, general management and supervision of the household duties of the 
home, and the matron, assistant matrons, and other employes shall per
form such other duties and receive for their services such compensation as 
the trustees may by by-laws from time to time direct. They may be re
moved by the superintendent or at the pleasure of a majority of the 
trustees." 

Section 3087 G. C. reads : 

"The trustees shall not receive any compensation for their services, but 
they and the superintendent shall be allowed their necessary expenses while 
on duty, including expenses as duly accredited delegates to state and na
tional conferences devoted to child-saving, and other charitable and cor
rectional work, and such expenses shall be paid in the same manner as 
other current expenses of children's homes, and shall not exceed four hun
dred dollars in any year for any county." 

Unless the three sections quoted confer authority on the board of trustees to 
purchase an automobile for the use of the superintendent, the board is without 
such authority, since none of the remaining sections in the series above noted has 
relation, directly or indirectly, to the matter of such authority. 

Statutes of the character of those quoted are construed strictly in Ohio. In 
the case of State ex rel. vs. Commissioners, 10 C. C. (n. s.) 398, the court at page 
399 of the opinion says: 

"If the legislature intended to have county commissioners supply sher
iffs with horses, vehicles and harness, or to allow them the expense neces
sarily incurred in their purchase, it would certainly have so provided in 
unambiguous terms." 

And see, also, 

Sage vs. Commissioners, 82 0. S., 186; 
Commissioners vs. R. R. Co., 45 0. S. 401, 403; 
State ex rel. vs. Yeatman, 22 0. S. 546, 551 ; 
Commissioners vs. Leighty, 1 C. C. (n. s.) 431. 

Two opinions of this department are also in point: Opinions of Attorney
General, 1913, Vol. 2, p. 1360, holding that the county commissioners might not 
purchase an automobile for the use of the county surveyor in the absence of ex
press legislative enactment or on necessary implication from the terms used; Opin
ions of Attorney-General, 1914, p. 520, holding that the words "other equipment 
necessary for the proper discharge of their duties" did not give authority to the 
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county commissioners to purchase automobiles for the use of district assessors in 
the performance of their official duties. See, also, Opinions Attorney-General, 
1917, p. 1917. 

In the light of the principles thus announced, the prov1S1on in section 3084 G. 
C. that the superintendent shall "receive for his services such compensation as the 
board of trustees designates at the time of his appointment" does not imply that 
the board, under the guise of fixing compensation, may purchase an automobile for 
the use of the superintendent; nor is t+iere any implication of such authority to be 
found in section 3087, providing for payment of necessary expenses of the super
intendent while on duty or engaged in other charitable and correctional work. 
Section 3085 does not from any standpoint import such authority. 

While the foregoing observations make it clear enough that your inquiry should 
be answered in the negative, another and even more potent consideration leads to 
the same end. You inquire if there is authority to make the purchase "for the use 
of the superintendent in visiting children indentured out." The matter of a visit
ing agent is specifically provided for by section 3099 G. C. (103 0. L. 892), which 
reads as fol\ows : 

"Unless a children's home places its wards through the agency of the 
board of state charities, the trustees shall appoint a competent person as 
visiting agent, who shall _seek homes for the children in private families, 
where they will be properly cared for, trained and educated. When prac
ticable, the agent shall visit each child so placed not less than once in each 
year, and report from time to time to the trustees its condition, any brutal 
or ill treatment of it, or failure to provide suitable food, clothing or school 
facilities therefor in such family. The agent shall perform his or her 
duties under the direction of the trustees and superintendent of the chil
dren's home for which he or she is appointed, and may be assigned other 
duties not inconsistent with his or her regular employment as the trustees 
prescribe. His or her appointment shall be for one year, or until his or 
her successor is appointed, and he shall receive such reasonable compen
sation for his or her services as the trustees provide." 

Said section 3099 was the subject of an opinion· of this department, under date 
March 5, 1914, Reports of Attorney-General, 1914, Vol. 1, p. 272, wherein it was 
held: 

"The pos1hons of superintendent of a children's home and visiting 
agent of a children's home are entirely inconsistent, and such superinten
dent may not serve in the capacity of visiting agent for the home over 
which he is superintendent. The matron of a county children's home may 
act as such visiting agent." 

If a superintendent may not legally act as v1s1t1ng agent, it follows of course 
that an automobile may not be purchased for use by the superintendent while pur
porting to act as such agent. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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87. 

SCHOOLS-DISCUSSION OF TIME ADDED TO SCHOOL DAY-HOW 
TUITIOX CO::-.IPUTED-ATTEXDANCE OX OXE DAY IN SCHOOL 
:\10NTH CREATES LIABIUTY FOR EXTIRE :\10NTH. 

Time added to a regular school sessio1~ is still a part of that school day for 
attendance purposes in. computing tuition due and cannot be computed into a11other 
day; that liability for· tuition rests 011 attendance and an attendance 011 one day 
in a school 111011th creates a liability for the whole month. 

COLUMBUS, OHIO, 11arch 1, 1919. 

HoN. ROBERT B. Mc11uLLEN, Prosernting Attorney, Hillsboro, Ohio. 
DEAR Sm :-Acknowledgment is made of your inquiry requesting the opinion of 

the Attorney-General on the following questions: 

"l. Where a high school has been closed for several weeks on account 
of the influenza, can a board of education collect tuition for non-resident 
pupils attending such school, for the period the school was closed? 

2. If, after the school is reconvened, a part of the time lost is made 
up by adding an extra period of forty minutes each day, would the board 
of education be required to pay the tuition of non-resident pupils for the 
time school was dismissed on account of the influenza?" 

The answer to your first question is found in the recent op1mon, No. 66, is
sued by the Attorney-General, wherein it was held that liability for tuition rests 
upon attendance; that if there were no school sessions there could be no attend
ance and hence no liability on the part of a foreign board or pupils, but attendance 
on one day of any particular school month makes a liability for that pupil for the 
whole month. 

Relative to your second question, wherein you indicate that after such schools 
were closed an attempt is being made to make up a part of such lost ttme by 
adding an extra period of forty minutes each day, the same answer would seem
ingly apply, for the reason that the law does not contemplate either minutes or 
hours as the _>unit of computation on tuition, but uses the language which means 
days and months as follows : 

"Section 7736.-* * * An attendance any part of a month will 
create a liability for the whole month," 

and the same sentence occurs in section '7747 G. C., referring to high school pupils, 
the rule being the same for either elementary or high school attendance. 

So if a pupil came but an hour on a certain day, it makes him present on that 
day, and if he were present forty minutes beyond the customary schedule, it would 
still be part of that day, which ·is "any part of a month," the language of the 
statute. Thus the school time consumed on a day still makes it but a day of 
attendance in the •view of the second section quoted, and the law does not contem
plate that the minutes shall be figured up to make another day. 

The law may seem unduly harsh in indicating that liability for tuition rests on 
attendance, and there was no school to attend, because of elements beyond the con
trol of the maintaining board of education, whose expense went on during epi
demic, but on the other hand it will be found that if a school was in session but one 
day in a particular school month, then would accrue the tuition for the whole of 
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that month for each of the pupils showing attendance on that particular part of 
the month, in wh-ich event the entire tuition for all the school months since the 
term began might be due, though a large number of school days may have been 
without school sessions following intermittent dismissals and reopenings. In 
other words, there might be a reopening in each school month, and if there was 
attendance, then was tuition due for the whole month, but the case of one pupil as 
regards attendance might not be that of another pupil, and the excess of time be
yond the customary closing time cannot be computed into other days for tuition 
purposes, for the school day is the least unit the law has in mind for attendance 
computation. 

The action of school officials and teachers, in attempting to cover lost time in 
studies, is a commendable one, and yet since attendance for a day makes a liabil
ity for that school month on the part of the paying boards, and a number of days 
will have to be paid for on which there was no school, it is entirely proper that 
such services in return should be given. 

The opinion of the Attorney-General is that time added to a regular school 
session is still a part of that school day for attendance purposes in computing tui
tion due and cannot be computed into another day; that liability for tuition rests 
on attendance and an attendance on one day in a school month creates a liability 
for the whole month. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

88. 

BOARD OF AGRICULTURE-SECTION 1114 G. C. REQUIRED APPRAISE
MENT OF ALL ANIMALS SLAUGHTERED TO PREVENT SPREAD 
OF CONTAGIOUS DISEASES. 

( 

Appraisement of all animals slaughtered to prevent the spread of contagious 
diseases, is necessary before the value thereof may be allowed under section 1114 
G.C. 

CoLuMnus, Omo, March 1, 1919. 

HoN. HENRY W. DAVIS, Chairman Senate Finance Committee, Columbus, Ohio. 
DEAR Sm :-This is to acknowledge the receipt of your letter of February 7, 

1919, as follows : 

"Enclosed please find letter dated March 21 from the department of 
agriculture, regarding some cattle killed in Hanover township, Columbiana 
county. 

You will observe that it is suggested in this letter that we have your 
opinion on the validity of this claim and the purpose of this letter is to ask 
you for such opinion. The facts, I presume, are available from the budget 
commissioner, -Mr. Donaldson. 

Kindly let me have this opinion at your reasonable convenience." 

In the enclosure of March 21, 1917, referred to in your letter, it appears that 
the live stock committee of the board of agriculture recommended the payment of 
fifty per cent of the aggregate amount of these claims, viz., $842.50, subject, however, 
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to the Attorney-General's approval of the claim, or, as stated in their recommenda
tion, "provided that the attorney finds that this claim is within the provisions of 
the law." 

All of the facts necessary to the consideration of the validity of this claim are 
not stated in your letter, or in the attached enclosure. 

From my personal conference with Mr. Shaw, secretary of agriculture, and Dr. 
Burnett, state veterinarian, and with ::-.1r. Donaldson, budget commissioner, I learn 
that the cattle referred to were found to be tubercular or exposed to tuberculosis. 

It appears also that these cattle were not appraised before being slaughtered or 
at any other time. From such personal conferences I also learn that the par
ticular question upon which my opinion is desired is whether the payment for 
these slaughtered cattle is authorized by sections 1114, et seq., G. C., which pro
vide compensation for the slaughter of animals to prevent the spread of contagious 
and infectious diseases, and this is the only question herein considered. 

To the facts as we have them, sections 1114 and 1115 G .C. are pertinent: They 
are in part as follows: 

Section 1114.-"If, in order to prevent the spread of any dangerously 
contagious or infectious disease among the live stock of the state the 
secretary of agriculture deems it necessary to destroy animals affected 
* * * he shall determine what animals shall be killed and cause them to 
be appraised by three disinterested citizens, one to be selected by owners 
of the animals * * *. After being so appraised, the secretary shall 
cause such animals to be killed * * *." 

Section 1115.-"Jf an animal is killed under the provisions herein, the 
compensation to be paid for such animal shall be computed by said ap
praisers on the basis of the actual value of such animals * * *. No 
oompensatlon, however, shall be made to a person who has brought into 
this state animals infected with such contagious or infectious disease * * 
or who may by wilful neglect or purposely has contributed to the spread 
of such contagion. * * *" 

It will be noted that section 1114 G. C. provides for an appraisement of the 
cattle before they are killed. It should also be noted that no finding or statement 
of facts appear showing that the owners of these animals did not come within the 
inhibitions of the latter part of section 1115, supra, but it does appear from state
ments of Mr. Shaw and Dr. Burnett that the animals, when examined, or at least 
when attention of the board of agriculture was called to them, were in what is 
known as a herd for dispersal sale, under which circumstances the board of agri
culture has not in the past recommended compensation. 

This consideration, however, may be disregarded in view Qf the fact that there 
was no appraisement of these cattle, as provided by law, and in the absence -of 
compliance with this mandatory provision ,of section 1114, it is my opinion that the 
claim under consideration is not valid as a claim the payment of which is author
ized by section 1114, et seq., G. C. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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89. 

BOARD OF PHARMACY-WHEN REJECTION OF APPLICATION IS BAR 
TO SUBSEQUENT APPLICATION FOR RENEWAL-PROVISIONS 
FOR APPEAL DISCUSSED. 

1. A final order of rejection of an application for renewal, under section 1308 
G. C., by the state board of pharmacy, on the ground that the applicant has been 
guilty of a felony, immoral conduct or fraud in obta,ining his certificate, is a bar 
to a subsequent application for such renewal. 

2. The provisions for appeal from the state board of pharmacy, in force and 
effect at the time the application is rejected, control and tlie appeal must be per
! ected under such provisions. 

COLUMBUS, OHio, March 3, 1919. 

The State Board of Pharmacy, Columbus, Ohio. 
GENTLEMEN :-This• is to acknowledge receipt of your letter dated February 

11, 1919, as follows: 

"A person has been legally registered as a pharmacist in this state 
and upon the expiration of his pharmacist certificate he makes application 
for a renewal certificate, within a specified time of sixty days after the 
expiration of said certificate. 

The Ohio state board of pharmacy, in session with all members present, 
by official actiion, decided that this person was not entitled to a renewal 
certificate. The applicant for the renewal certificate, as we!J as his at
torney, was notified of the action of the board and, about fourteen months 

-later the applicant for the renewal certificate appealed to the court of com
mon pleas from the action of the board. The result was that the case 
was dismissed at plaintiff's cost. 

Now this same person, who has been denied a renewal certificate, 
through his attorney, makes application to this board again for a renewal 
certificate, under section 1308 G. C., and filing with his application th~ fee 
of two dollars ($2.00) as prescribed in secti•on 1311 G. C. 

The question is this : If the renewal certificate is denied the applicant 
the second time, has he the legal right to appeal to the governor and at
torney-general or the court of common pleas? My reasion for including 
the governor and attorney-general is that this renewal certificate was de
nied the applicant prior to the time the present statute, section 1307 G. C., 
was amended, providing for the appeal to go to the court of common 
pleas." 

From personal conference with you I learn that the gr>ounds of rejection in 
the case of the person referred to in your letter was that he was guilty of a felony, 
having been convicted and sentenced to and confined in the penitentiary, and foom 
such conference it is also noted that you desire to know if, after the application of 
a registered pharmacist for a renewal certificate, properly filed within sixty days, 
has been rejected by the state board of pharmacy, the pharmacist can make a sub
sequent application for such renewal. It is noted that in the facts stated in your 
letter an appeal was taken from the order ,of rejection to the common pleas court, 
where the order of rejection was affirmed. In other words, is an order or judg
ment of the state board of pharmacy, hereinafter referred to as the board, rejecting 
an application for renewal, a bar to subsequent applications, or, as verbally stated by 
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you, may such phamacist continue to make such application indefinitely, notwith
standing former rejection and appeal to the common pleas court. 

Let us consider this question first: 
Section 1307 G. C. (107 0. L., 541), section 1308 and section 1309 G. C. are 

pertinent. In part sect;on 1307 reads : 

"Each certificate and each renewal certificate issued by the state board 
of pharmacy shall entitle the person to whom it is granted to practice the 
profession of pharmacist for three years. The board may refuse to grant 
a certificate to a person guilty of a felony or gr-oss immorality, or ad
dicted to the liquor or drug habit to such a degree as to render him unfit 
to Practice pharmacy, and, after notice and hearing, may suspend or re
voke a certificate for like cause or for fraud in procuring it. \Vithin thirty 
days an appeal may be taken from the action of the state board of phar
macy refusing to grant or suspending or revoking a certificate to the com
mon pleas oourt of Franklin county or to the common pleas court of the 
county in which the person who has been refused a certificate or whose 
certificate has been suspended or revoked resides." 

Section 1308 G. C., is as follows : 

"Each person registered as a pharmacist or assistant pharmacist as 
provided herein, shall be entitled to practice his profession until the ex
pirati,on of his certificate of registration. If a registered pharmacist or 
assistant pharmacist desires to continue the practice of his profession he 
shall file with the state board of pharmacy an application for a renewal of 
his certificate within thirty days next preceding its expiration; and if the 
board finds that the applicant has been duly registered in this state and 
is entitled thereto, it shall issue him a renewal certificate signed by its 
president and secretary. The right to obtain such a certificate shall not be 
denied a person within three years after the expiration of his certificate of 
registration. If a registered person fails to make application for such re
newal within sirty da1•s after the expiration of his certificate, he shall pay 
the treasurer ,of the board ten dollars in addition to the fee prescribed for 
the renewal of a certificate." 

Section 1309 G. C., in part is as folk1ws : 

"If a registered pharmacist or assistant pharmacist fails to make ap
plication to the board for a renewal certificate within a period of three 
years from the expiration of his certificate, he must pass an examination 
for registration." 

So far as I am able to ascertain, the courts of this state have not been called 
upon to construe these sections in the light of the present inquiry and in de
termining the extent of the board's power of duties and the reciprocal rights of ap
plicants for registration, we must look for guidance in the general purpose of 
this act and its meaning as gathered fr>om its terms. 

Nor, must we lose sight of the fact that the regulation of the practice of 
pharmacy is an exercise of the police power of the state. For expediency this 
particular part of the police power has been delegated t,o the board. It is a well 
established principle of law that p-0litical subdivisions, boards or commissions, to 
whom this power is delegated, are limited in the exercise thereof to such powers 
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as are expressly or by clear implication conferred upon it, and have not the broad 
inherent powers of re-trial or re-hearings that are conferred on oourts of general 
jurisdiction. 

So that .in the last analysis the answer to your inquiry may properly be said 
to depend upon the construction which we must give to the sections above quoted, 
particularly section 1308 G. C., supra. It is to be noted that it provides: 

"If a registered pharmacist desires to continue the practice * * * 
he shall file * * * an application for a renewal of his certificate within 
thirty days next preceding its expiration." 

If the board finds the applicant entitled tio it, a certificate will be issued to 
him. This part of the statute requiring the application to be made thirty days be
fore the expiration of the certificate to be renewed, contemplates continued prac
tice on the part of the pharmacist. Then follows a provision that if the registered 
person does n,ot make his application for renewal in sixty days after the expira
tion of his certificate, he shall be required to pay an extra fee. 

Another provision in this section must not be overlooked. It is: 

"The right to obtain such certificate shall not be denied a person 
within three years after the expiration of his certificate of registration." 

It is to be noted that this section provides for an ·applicatioon for rene\Val prior 
to the expiration of the original certificate and it provides for an additional fee 
if the application be not filed within sixty days from its expiration, and provides 
against the denial to a person of the right to obtain such certificate within three 
years. 

What is the meanng. of this last provision, so far as it affects your first ques
tion herein? 

In view of the provision of section 1307 G. C., supra, fixing the term for which 
said original certificate is effective as three years, it would appear to have been the 
legislative intent to fix a time within which an application for renewal could be 
filed, viz., giving the registrant a right at any time within the three years and 
thirty days above indicated to invoke the action of the state board in passing on 
his application. The sixty days provisi-on, in my judgment, is merely a regulation 
as to an extra fee and has nothing to do with limiting the rights of the registrant 
in point of time, and the construction to be placed on that part of section 1308, 
which provides that the right to obtain such renewal certificate shall n•ot be denied 
within three years, in effect is to say that a pharmacist once having been found 
to be proficient in pharmacy and granted a certificate for the practice thereof, so 
far as those matters upon which he was originally required to take examination, is 
presumed to be still qualified therein at any time within three years and therefore 
entitled no have a certificate of renewal granted to him unless he has disqualified 
himself under section 1307 G. C. To hold that the three year provision is to be 
construed as conferring an unqualified and absolute right to such certificate at any 
time within three years, is to render section 1307 worse than meaningless, as its 
provisions that the board may refuse to grant such certificate to a person guilty 
,of felony, etc., would be rendered impotent. On the other hand, considering that 
three years is the term for which such certificates are effective, and considering 
that in the forepart of said section 1307 provision has been made for filing thirty 
days before expiration and a provsion for additional fee .if the application were 
made sixty days thereafter, does it not appear clear that to avoid oonfusion in 
fixing the limit within which such application should be made, the legislature used 
the language "the right to obtain" such certificate in the same sense as if they 
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had said that such application for renewal may be filed within three years after 
the expiration of the original certificate? This is the only construction which it 
can be given consistent with section 1307 and with the ,other provisions of section 
1308, and it may be suggested that this construction would seem to be in accord 
with the regulatory provisions of the act as a whole. 

In the light of this construction on the three-year limit clause in said section, 
upon final rejection of an application for renewal, which rejection was based on 
the ground that the applicant was guilty of a felony, may such applicant again 
file an application for renewal with such board and, as a matter of right, compel 
the board to entertain and pass tpon said application? 

Recalling the rule that a board, acting under a delegation of the police power 
,of the state, is limited in the exercise thereof to such powers as are expressly or 
impliedly conferred upon it, it seems to me that your question may be answered 
by the answer to this question-Is such duty or power expressed or clearly implied 
in section 1308, or other statutes in this act? It is not. Provision is made that the 
registered pharmacists may file an application within a certain time; proviskm is 
made for the duties of the state board and the matters within their discretion are 
outlined in acting upon the application, from which decision an appeal is provided 
to the common pleas court. 

Nowhere in said sections is there any implication that more than one applica
tion is contemplated, and on the theory that no provision is made therefor, I am 
of the opinion that the registered pharmacist is not, as a matter of right, entitled 
to file a second application on the facts as stated in your letter. 

I have discussed this question at some length, but because its solution is not 
free from difficulty and this recent amendment, so far as I can ascertain, not 
having been judicially construed, it is deemed advisable to state the reasons for 
the conclusion reached. 

Your other question, stated in the last paragraph of your letter, requires con
sideration of the effect of amendments changing the manner of appeal •on orders or 
judgments rendered prior to such amendments. 

Section 26 G. C. i51 pertinent, and is as follows : 

"Whenever a statute is repealed or amended such repeal or amend
ment shall in no manner affect pending actions, prosecutions ,or pro
ceedings, civil or criminal, and when the repeal or amendment relates to 
the remedy, it shall not affect pending actions, prosecutions, or proceed
ings, unless so expressed, nor shall any repeal or amendment affect causes 
of such action, pr,osecution, or proceeding, existing at the time of such 
amendment or repeal, unless otherwise expressly provided in the amending 
or repealing act." 

This was held in Bode vs. Welch, 29 0. S., 19, to amount to a saving clause 
in favor of judgments already rendered in a case involving an amendment which 
took away the right to appeal in certain cases without specifically providing that 
such amendment w,ould affect judgments previously rendered. 

In the amendment of 1917 (107 0. L., 542) there is no reference to orders or 
judgments previously rendered and nothing to indicate an intention that it should 
act retroactively. 

You are therefore advised that the provisions for appeal in force at the time 
of the renditk,n of the order or judgment on the application, control and if the 
application referred to in your letter is now denied, the applicant's appeal is to 
the common pleas court, as provided in the amendment last referred to. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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90. 

MUNICIPAL CORPORATION-WHEN MUNICIPALITY OWNED ELEC
TRIC LIGHTING PLANT CAN FURNISH SERVICE OUTSIDE OF 
CORPORATE LIMITS. 

A 1111111icipal corporation, which owns an electric lighting plant, has legal au
thority to fur11ish service to a person residing outside of the corporate li1nits of 
said municipality, provided, however, such service shall not exceed fifty per centum 
of the total service supplied within the municipality. 

CoLUMBUS, OHio, March 3, 1919. 

HoN. LEWIS G. CHRISTMAN, Prosecuting Attorney, Bryan, Ohio. 
DEAR Sm :-Acknowledgment is made of your letter dated February 17, 1919, 

as follows: 

"Has a municipal corporation, that owns its own electric lighting sys
tem, a legal right to furnish service to a resident outside of the corpo
ration limits?" 

Section 3, 4 and 6 of Article XVIII of the constitution of Ohio, adopted in 
September, 1912, and section 3618 G. C. are pertinent to your inquiry. 

Section 3 is as follows : 

"Municipalities shall have authority ·to exercise all powers of local 
self-government and to adopt and enforce ·withiii their limits such local 
police, sanitary and other similar regulations, as are not in conflict with 
general laws." 

Section 4 reads : 

"Any municipality may acquire, construct, own, lease and operate 
within or without its corporate limits, any public utility- the product or 
service of which is or is to be supplied to the municipality or its in
habitants, and may contract with others for any such product or service. 
The acquisition of any public utility may be by condemnation or other
wise, and a municipality may acquire thereby the use of, ,or full title to, 
the property and franchise of any company or person supplying to the 
municipality or its inhabitants the service or product of any such utility." 

Section 6 provides: 

"Any municipality, owning or operating a public utility, for the pur
pose of supplying the service or product thereof to the municipality or 
its inhabitants, may also sell and deliver to others any transportation service 
of such utility, and the surplus product of any other utility in an amount 
not exceeding in either case fifty per centum of the total service or 
product SUQplied by such utility within the municipality." 

Section 3618 G. C. reads : 

"To establish, maintain and operate municipal lighting, power and 
heating plants, and to furnish the municipality and the inhabitants thereof 
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with light, power and heat, and to procure everything necessary therefor 
and to acquire by purchase, lease or otherwise, the necessary lands for 
such purposes, within and without the municipality." 

From the construction of statutes granting power to municipalities, the gen
eral principle of law that municipalities may exercise only such powers as are ex
pressly or by necessary implication granted to them by law, must be borne in 
mind. 

As stated in the first branch of the syllabus in Ravenna vs. Pennsylvania com
pany, 45 0. S., p. 118: 

"Municipal corporations, in their public capacity, possess such powers 
and such only as are expressly granted by statute, and such as may be 
implied as essential to carry into effect those which are expressly granted." 

With such modifications as may be made to apply to charter cities and the 
constitutional amendments adopted in 1912, the rule as above stated is the law 
in Ohio. 

Prior to the adoption of sections 4 and 6, supra, sections 3618-G. C., as above 
quoted, would not have authorized the furnishing of public utility service outside 
of the corporate limits, and in construing section 4 and 6, we must bear in mind 
the construction which the courts have placed on the law as it was at the time of 
the constitutional amendment and we must presume that the electors of the state 
knew the law as it stood at the time of the adoption of the amendments. One of 
these general rules as to the limitations of power of municipal corporations, is 
stated in 28 Cyc., p. 266, as follows: 

"As a general rule a municipal corporation's powers cease at municipal 
boundaries and cannot, without plain manifestation of legislative inten
tion, be exercised beyond its limits. The legislature, however, may au
thorize the exercise of powers beyond municipal limits, and has frequently 
done so, particularly in matters within the police power." 

I am not now aware of any decision in Ohio directly bearing on this question 
which had been decided at the time of the adoption of the constitutional amend
ment, but in Firewell vs. City of Seattle, 43 Wash. 141, 86 Pacific, 217, a statute 
very similar to section 3618 G. C., giving authority to municipalities to furnish 
water to the inhabitants thereof, and another statute giving such power to furnish 
water to the "inhabitants thereof and other persons," were construed with the 
sole question of the extra-territorial power of municipal corporations under such 
statutes. And, it was held in the Firewell case, supra, that such statutes did not 
confer power upon municipalities to exercise their corporate powers beyond the 
municipal limits, and the general rule announced was: 

"It is a general principle that a municipal corporation cannot usually 
exercise its powers beyond its own limits, and if in any case it has author
ity to do so, it must be derived from some statute which expressly or 
impliedly permits it." 

So at the time the electors of the state adopted the amendments above re
ferred to, they are presumed to have known that at that time municipalities had no 
power to sell their utility service outside the corporate limits. 

\Vith this in mind let us turn our attention especially to section 6, supra. It 
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is to be observed that section 4, preceding section 6, authorized the acquisition, con
struction, ownership and operation within or without the corporate limits of a 
municipality of any public utility, the product or service of which is to be supplied 
to the municipality or its inhabitants. Section 6 further provides that any 
municipality so owning or operating a public utility "for the purpose of 
supplying the service or product thereof to the municipality or its inhabitants," 

·may also sell and deliver to others any transportation service of such utility and 
the surplus product of any other utility in an amount not exceeding in either 
case fifty per centmn of the total service or product supplied by such utility within 
the municipality. 

It should be noted that these constitutional amendments are self- executing and 
need no intermediary acts of the legislature to enforce them. · 

It is q~ite obvious that section 6 was not necessary to confer power upon a 
municipality to sell the public utility service or product to the inhabitants of the 
municipality as that power is specifically granted in section 4 and in section 3618. 
It is apparent, however, that it was intended to cover additional sales, as the grant
ing part thereof, after the descriptive recitals, begins with the words "may also 
sell and deliver to others such service or product." That this additional power to 
sell and deliver contemplates the sale or delivery of product or service outside of 
the corporate limits, is further evinced by the exception that such additional sale 
and delivery of product or service in either case shall not exceed fifty per centum 
of the total service or product supplied by such utility "within the municipality." 

From the considerations above indicated, it is to be concluded, therefore, that 
a municipality owning its own electric lighting system has a legal right to furnish 
service to a resident outside of the corporate limits thereof, provided the aggre
gate amount of service furnished outside of said corporate limits do not exceed 
fifty per centum of the total service supplied within the municipality. 

• Very respectfully, 
JOHN G. PRICE, 

A ftorney-General. 

91. 

ROADS AND HIGHWAYS-TOWNSHIP HIGHWAY SUPERINTENDENT 
-RESIDENT OF CITY MAY HOLD POSITION OF TOWNSHIP HIGH
WAY SUPERINTENDENT WHEN CITY SITUATED IN TOWNSHIP. 

A resident of a city may legally hold the position of township highway super
intendent of a township within which said city is situated. 

CoLUMnus, Omo, March 3, 1919. 

HoN. HOMER HARPER, Prosecuting Attorney, Painesville, Ohio. 
DEAR Sm :-Attention has been given to your communication of February 

22, 1919, wherein you submit for opinion the following: 

"Painesville township comprises one road district; and the city of 
Painesville is in said township. May a resident of the city legally hold 
the position of township highway superintendent?" 

The appointment of a township highway superintendent is provided for by 
section 3370 G. C., which section, so far as now in point, reads as follows: 
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"The township trustees shall have control of the township roads of 
their township and shall keep the same in good repair. The township 
trustees may, with the approval of the county commissioners or state 
highway commissioner, as the case may be, maintain or repair a county 
road or intercounty highway or main market road within the limits of 
their township. In the maintenance and repair of roads the township 
trustees may proceed in any one of the following methods as they may 
deem for the best interest of the public, to-wit: 

* * * * * * * * * 
3. They may appoint some competent person, not a member of the 

board of trustees, to have charge of the maintenance and repair of roads 
within the township which person shall be known as township highway 
superintendent, and shall serve at the pleasure of the township trustees. 
The method to be followed in each township shall be determined by the 
township trustees by resolution duly entered on their records." 

Even if it be assumed that under this statute one of the qualifications neces
sary to appointment of a person as township highway superintendent is that he 
be a resident of the township, a person residing in the city of Painesville, pos
sesses that qualification so far as Painesville township is concerned, since, as you 
state, the city of Painesville is within Painesville township, and said township com
prises one road district. 

Therefore, answering your question specifically, a resident of the city of 
Painesville may legally hold the position of township highway superintendent of 
Painesville township. 

Respectfully, 
JoHN G. PRICE, 

Attorney-General. 

92. 

COUNTY INFIRMARY-UPON REQUEST OF COUNTY COMMISSION
ERS IT IS DUTY OF PROSECUTING ATTORNEY TO REPRESENT 
SUPERINTENDENT OF ABOVE INSTITUTION-WHEN TOWNSHIP 
TRUSTEES ARE ADVERSE PARTIES IN LEGAL ACTION, PROSE
CUTrnG ATTORNEY'S DUTY. 

1. Upon request of the coimty commissio11ers, it is the duty of the prosecu
ting attorney to represent the county infirmary superillte11de11t in an action to which 
the latter is a party, where the subject matter of the action concerns the official 
duties of said county com111issio11ers relative to the county infirmary. 

2. The appeara11ce of the prosecuting attorney iii such a case is not incon
siste11t with his duty 1mder sectio11 2917 G. C. as legal adviser of township trus
tees, even though the latter are adverse parties in the action. 

3. The township trustees have not the right to require the official services of 
the prosec1tfi11g attorney iii a case brought by them against the county i11firmary 
superinte11de11t, if the case is one that concerns the official duties of the county 
iltfirmary. 

COLUMBUS, Omo, March 3, 1919. 

HoN. JOSEPH W. BAGLEY, Proserntillg Attorne:}', Georgetown, Ohio. 
DEAR Srn :-Your letter of February 20, 1919, receipt of which is acknowl

edged, reads as follows: 

6-Vol. I-A. G. 
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"A petition has been filed in the court of common pleas, Brown 
county, by the township trustees of Union township, said county, in their 
official capacity as relators, praying for a writ of madamus against J. R. B. 
as superintendent of the county infirmary of said county in his official 
capacity, in which relaters seek to compel the superintendent to receive 
into the infirmary one J. H. who, it is alleged, is a proper subject to be, 
and should be, admitted into the infirmary by the superintendent. 

Mr. B. has requested me as prosecuting attorney of said county to 
represent him, file his answer, and conduct his defense in said case. 

(1) Is it my duty as such prosecuting attorney to represent re
spondent in the case, or does the fact that, in my official capacity I am the 
legal adviser of township trustees under General. Code, section 2917, ren
der my appearance in the case for the superintendent inconsistent with 
my duty as such adviser to the relators? 

(2) Have the relators the right to require my official services to 
represent them in the case, upon proper request?" 

The duty of prosecuting attorneys, relative to appearing in suits and actions to 
which county commissioners and certain other public officers are parties, is pre
scribed by section 2917 G. C., which says: 

"The prosecuting attorney shall be the legal adviser of the county 
commissioners and all other county officers and county boards and any of 
them may require of him written opinions or instructions in matters con
nected with their official duties. He shall prosecute and defend all suits 
and actions which any such officer or board may direct or to which it is 
a party, and no such county officer may employ other counsel or attorney 
af the expense of the county except as provided in section twenty-four 
hundred and twelve. He shall be the legal adviser for all township offi
cers, and no such officer may employ other counsel or attorney except on 
the order of the township trustees duly entered upon their journal, in 
which the compensation to be paid for such legal services shall be fixed. 
Such compensation shall be paid from the township fund." 

Said section does not expressly say that the prosecuting attorney shall prose
cute and defend all suits to which township officers are parties, but only that "he 
shall be the legal adviser for all township officers * * *." The remainder of 
the sentence just above referred to says, however, "* * * and no such officer 
may employ other counsel or attorney except on the order of the township trus
tees," etc. 

Sensible construction compels the conclusion that it is the duty of the prose
cuting attorney not only to give legal advice to township officers, but, if so re
quested, to prosecute and defend suits to which such officers are parties, and this 
is the usual practice. " 

It might be said that in a technical sense, unless the county infirmary superin
tendent can be regarded as a "county officer," the prosecuting attorney is not re
quired by section 2917 G. C. to appear for him in any suit or action to which said 
superintendent is a party. 

That the county infirmary superintendent is not a county officer is suggested 
by two considerations: First, that his position rests upon appointment and not 
by election, as required by section 1 of Article X of the constitution of Ohio. 
Secondly, that our Supreme Court, in Palmer vs. Zeigler. 76 0. S. 210, held that 
the superintendent of a county infirmary is not the holder of a public office within 
the meaning of section 12303 G. C., the quo _warranto statute. 
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At the time the Palmer ca- e, supra, was decided, the infirmary superintendent 
was appointed by the county board of infirmary directors. Subsequently (102 O. 
L. 433), the legislature transferred to the county commissioners the power there
tofore exercised by said directors, but no substantial change was made in the 
nature of the infirmary superintendent's position or in the extent of his powers. 
He is still, as Price, J., said in the Palmer case (p. 224): 

"* * * a mere employe or contractor under oath and bond, limited 
on all sides in his authority and oot authorized by law to contract for 
the supplies except in a limited degree." 

That the relation between the commissioners am! the infirmary superintendent 
is virtually that of principal and agent, is particularly apparent from section 2523 
G. C., which says: 

"The county comm1ss1oners shall appoint a superintendent, who shall 
reside in some apartment of the infirmary or other building contiguous 
thereto, and shall receive such compensation for his services as they 
determine. The superinte11dcnt shall perform such duties as the commis
sioners impose upon him, and be governed ill all respects by their rules 
and regulatio11s. He shall not be removed by them except for good and 
sufficient cause. The commissioners shall not appoint one of their own 
number superintendent, nor shall any commissioner be eligible to any 
other office in the infirmary or receive any compensation as physician, or 
otherwise, directly· or indirectly wherein the appointing power is vested 
in such board." 

It appears from your letter, as well as from a copy which I have seen of the 
petition in the case your letter refers to, that the county commissioners of your 
county have not been made parties to the action, the county infirmary superin
tendent being the only respondent named therein. 

As a matter of law, however, the county commissioners have an interest in 
the outcome of cases of this nature. Section 2522 G. C. charges them with the 
duty of making all contracts and purchases necessary for the county infirmary; 
also the duty of promoting sobriety, morality and industry among the inmates. 

Section 2528 G. C. requires the commissioners to appropriate from time to 
time, from the county poor fund, moneys necessary for current supplies and ex
penses of the infirmary, which moneys are expended by the infirmary superin
tendent. 

Section 2532 G. C. requires the county commissioners to examine each month 
the condition of the infirmary and the inmates. 

Section 5627 G. C. authorizes the county commissioners to determine the 
amount of money to be raised for the support of the poor, which amount is set 
forth by them in the annual budget submitted by them under section 5649-3a G. C. 

Other sections might be cited to show the close relationship which the county 
commissioners sustain to the management of the county infirmary and to indicate 
the interest which they, as representatives of the public, are expected to show 
in the conduct of that institution. 

In other words, any action or suit •the result of which may be to increase the 
number of inmates in the county infirmary, is one that concerns the official duties 
of the county commissioners, and justifies them in requesting the prosecuting at
torney to take whatever steps he deems advisable to protect their interest, and 
where the suit in fact affects, or may affect, their official interests, their right 
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. to the prosecuting attmney's advice and assistance is not changed by the mere 
circumstance that they have not been made parties by the pleadings. 

This conclusion is in harmony with the view set forth in a former opinion of 
this department (1915 A. G. R., Vol. I, p. 394), holding that road commissioners 
under sections 7232, et seq. G. C. (now repealed), while not county officers under 
the constitution, are agents of the county commissioners and entitled to the 
services of the prosecuting attorney in the prosecution or defense of any suit or 
~~ I 

The desire on the part of the principal ( that is to say, the county commis
sioners) for the appearance in the suit of the prosecuting attorney to represent 
the agent (meaning the infirmary superintendent) must of course be manifest be
fore the prosecuting attorney is under any obligation to render his services. 
Vv'hether, as to the case presented by you, the commissioners have requested you 
to represent the infirmary superintendent, does not appear from your letter. 

I am therefore of the opinion that it is the duty of the prosecuting attorney, 
if and when requested by the county commissioners, to represent the county in
firmary superintendent in any action or suit to which the county infirmary super
intendent is a party, where it appears that said action or suit concerns the ad
ministration of the affairs of the county infirmary. 

Thus far nothing has been said as to that part of your first question which 
reads: 

"* * * does the fact that in my official capacity I am the legal ad
viser of the township. trustees under General Code, section 2917, render 
my appearance in the case for the superintendent inconsistent with my 
duty as such adviser to the relaters?" 

I am of the opinion that your appearance in the case for the county infirmary 
superintendent is not inconsistent with your duty as adviser to the township 
trustees. 

As explained above, if you appear for the county infirmary superintendent, 
you will do so on the theory that the suit is one that affects the official duties of 
the county commissioners. In other words, your real client is the county com
m1ss10ners. Now when county commissioners and township trustees are adverse 
parties to an action, it would seem that the former have been given a prior right, 
so to speak, to the prosecuting attorney's official services, this for the reason that 
under section 2917 G. C. the county commissioners are not at liberty (except as 
provided in section 2412 G. C.) to employ other counsel, while such right is ex
pressly given by section 2917 G. C. to township trustees. It would hardly be 
proper, then, to characterize as inconsistent the doing by the prosecuting attorney 
of the very thing which section 2917 G. C. requires, to-wit, that 

"he shall prosecute and defend all suits and actions which any such offi
cer or board may direct or to which it is a party." 

Your second question is: "Have the relaters the right to require my official 
services to represent them in the case, upon proper request?" In my opinion, and 
for reasons just above stated, your question should be answered in the negative. 
The case being one that concerns the official duties of the county commissioners, 
whose right to the services of the prosecuting attorney respecting the conduct of 
litigation is superior to that of the township trustees, you should assume no rela
tion to the case antagonistic to the county commissioners. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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93. 

APPROVAL OF BOND ISSUE OF WYANDOT COUNTY IN THE SUl\1 
OF $21,379.88. 

Industrial Commission of Olzio, Colm11b11s, 0/zio. 

COLUMBUS, Omo, 1larch 3, 1919. 

94. 

APPROVAL OF BOND ISSUE OF ST. ~IARYS CITY SCHOOL DISTRICT 
IX SU:M OF $19,000.00. 

lud11strial Commission of Olzio, Columbus, Ohio. 

COLUMBUS, Omo, March 3, 1919. 

95. 

CORPORATIONS-COVINGTON AND CINCINNATI BRIDGE COM
PANY-WHEN AN "OHIO CORPORATIO".\'"-SECTION 192 G. C. 
CONSIDERED. 

Corporations should be treated as "Ohio corporations" for the purposes of 
section 192 G. C. and tlzeir stock held e.1:empt from taxation only if they are 
treated as "domestic corporations" for all purposes under the franchise tax law. 

COLUMBUS, OHIO, March 4, 1919. 

Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-The receipt of your letter of February 5 requesting the opin

ion of this office as to the actio::>n which should be taken respecting the pending 
case of Hinkle, Executor, vs. Cooper, Common Pleas Court of Hamilton county, 
is acknowledged. 

It seems from your letter that the case which is being defended by the 
prosecuting attorney of Hamilton county involves the question as to the tax
ability of certain shares of the Covington & Cincinnati Bridge Company. The 
prosecuting attorney joins in your request for the advice of this department as 
to whether or not the action should be further defended. 

The question thus presented may be stated as a legal problem as follows: 

Are the shares of stock of a corporation which owes its existence 
to the concurrent special legislation of Ohio and another state taxable in 
Ohio? 

The facts necessary to be considered in connection with this request are sug-

https://19,000.00
https://21,379.88
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gested by the form of the question as above phrased. The Covington & Cincin
nati Bridge Company was organized prior to the adoption in Ohio of the consti
tution of 1851 (47 Ohio Laws, 269). On February 17, 1846, the general assembly 
of Kentucky passed an act authorizing certain named persons to organize as a 
corporation in Kentucky for the purpose of constructing a bridge across the Ohio 
river between Covington and Cincinnati when the state of Ohio should by appro
priate legislation confirm the charter. The Kentucky act went on to state the 
powers of the corporation, the terms upon which its stock should be subscribed, 
and the amount thereof, and otherwise to provide for the constituent acts of the 
company. 

On March 9, 1849, the Ohio law above referred to was passed. After reciting 
the Kentucky statute in full, it provided that: 

"The Covington & Cincinnati Bridge Company, thereby created, shall 
be, and the same is hereby made, a body corporate aud politic of this state, 
with the same franchises, rights and privileges, and subject to the same 
duties and liabilities as are specified in the above recited act, in manner 
and form as though the said act were fully and at large· set forth, sec
tion for section, word for word, except" 

(Here follow seven certain conditions annexed to the grant of cor
porate power on the part of Ohio). 

In spite of these exceptions, which seem to have been tacitly agreed to by 
Kentucky, the corporation, the organization of which proceeded, appears to have 
been legally incorporated; at least that question is not now material. That is to 
say, the fact that the Ohio act was not a perfect acceptance, so to speak, of what 
might be termed the offer embodied in the Kentucky act did not prevent the 
former from being a valid law of Ohio, and the corporation, whether properly 
organized or not, is at least a de facto corporation in Kentucky and in Ohio both 
and possibly is a de jure corporation in Ohio; but whether existing de facto or 
de jure its status for the purposes of the present question is that of an existing 
corporation, the only problem being to determine whether or not it is such a cor
poration as is contemplated in section 192 G. C., which provides that: 

"No person shall be required to list for taxation a share of the 
capital stock of an Ohio corporation;" 

If the company is an "Ohio corporation" within the meaning of this statute, 
and the statute is valid, its stock is not taxable in this state, though its right to 
exist might be subject to direct attack. 

However, the Supreme Court of this state seems to have treated the corpora
tion as if there were no question as to its lawful existence and to have intimated 
that the corporation is for purposes of taxation to be treated as an Ohio com
pany. I quote the following from the opinion of Welch, J., in Bridge Co. vs. 
Mayer, 31 0. S. 317, 325: 

"We are satisfied * * * that this corporation, having been char
tered and organized under the laws of both states, might lawfully hold 
its meetings and transact its corporate business in either state ; and that, 
therefore, the stock in question was issued under authority of Ohio law. 
* * * The truth is, that this is a single corporation, clothed with the 
powers of two corporations. It acts under two charters, which fa all 
respects are identical, except as to the source from which they emanate. 
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What is authorized by one of these charters is authorized by both. What 
may lawfully be done under one may lawfully be done under both. * *" 

The same proposition is carried into the syllabus of the case. 
The proposition that a two-state corporation, in the sense in which this com

pany may be so called, is a domestic corporation in each state is supported by 
Beale in his work on foreign corporations, sections 773 and 775. 

In view of these authorities it is very clear that, for all ordinary purposes 
at least, the Covington & Cincinnati Bridge Company, is an "Ohio corporation." 
The exact question, however, is as to whether it is such a corporation within the 
meaning of section 192 G. C. That entire section has not yet been quoted. For 
convenience it is now set forth in full : 

"No person shall be required to list for taxation a share of the cap
ital stock of an Ohio corporation; or a share of the capital stock of a 
foreign corporation, the property of which is taxed in Ohio in the name 
of such corporation ; or a share of the capital stock of any other foreign 
corporation, if the holder thereof furnishes satisfactory proof to the tax
ing authorities that at least two-thirds of the property of such corpora
tion is taxed in Ohio and the remainder is taxed in another state or 
states, provided such corporation, as a fee for the privilege of exercising 
its franchise in Ohio, pays annually the same percentage upon its entire 
authorized capital stock that is required by law to be paid by a domestic 
corporation on its subscribed or issued capital stock." 

This statute was passed as an amendment to section 148c R. S. in 1902 (95 
Ohio Laws, 539); it became a part of the law of this state at the time of the 
imposition of what is familiarly known as the "Willis tax"- on the franchise of 
being a corporation (95 Ohio Laws, 124; see present sections 5495 et seq. G. C.). 
I think it is not going too far to say that section 192 G. C. is to be interpreted in 
connection with the law referred to, especially in view of the fact that the ex
emption of shares of stock in a foreign corporation under certain circumstances 
is conditioned by section 192 upon payment of certain franchise taxes. This being 
the case, it would seem reasonable to hold that an "Ohio corporation" within the 
meaning of section 192 is one that is treated as such for the purpose of the fran
chise tax. In other words, the classification which section 192 makes as between 
"Ohio corporations" and "foreign corporations" must be that classification which 
was in the minds of the members of the general assembly which enacted section 
192, growing out of their consideration of the general subject of the taxation of 
corporations in connection with the franchise tax. 

It happens that the question as to the proper classification of the Covington & 
Cincinnati Bridge Company for franchise tax purposes has been adjudicated in 
this state. The case is unreported ; but the Circuit and Supreme Courts have held 
that the corporation is not to be treated as a domestic corporation for the purpose 
of the franchise tax. It is true that the opinions which were filed in this unre
ported case do not make it clear that the corporation is to be treated as a foreign 
corporation for that purpose. It is, however, at least clear "from the judgmen• 
that the company is not required to pay franchise taxes upon its entire issuec and 
outstanding capital stock as is an ordinary "Ohio corporation." 

The decisions which have been cited cannot be easily reconciled with the un
n~ported decision just mentioned. The whole question is therefore thrown into 
some doubt. Xeverthelcss, in view of the adjudicated status of the company for 
franchise tax purposes, and in view of the evident propriety of interpreting and 

1 
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applying section 192 G. C. in the light of the franchise tax, it is the conclusion of 
this department that the question made by the pending case should be settled by 
the courts. It is certainly not fair that the Covington & Cincinnati Bridge Com
pany should be treated as something other than an "Ohio corporation" for fran
_chise tax purposes, and then treated as an "Ohio corporation" as regards the 
question of the exemption of its shares from general property taxation, when it 
is so evidently the policy. of section 192 that corporations which are treated as 
"domestic" or "foreign," as the case may be, for franchise tax purposes shall be 
similarly treated for the purposes of that section. 

In the same connection I cannot forbear to mention the apparent unconsti
tutionality of section 192 G. C. under Article XII, section 2, though I do not 
know that it is the desire of the commission to raise this question in this case. 

Respectfully, 
JoHN G. PRICE, 

Attorney-General. 

96. 

CONSTITUTIONALITY OF AMENDED SENATE BILL NO. 14-CREA
TING HOTEL DEPARTMENT UNDER STATE FIRE MARSHAL. 

C0Lu11rnus, Omo, March 5, 1919. 

HOI:'f. HENRY W. DAVIS, Ohio Senate, Columbus, Ohio. 
· DEAR Sm:-Your letter of February 24, 1919, requesting my opm1on on cer

tain questions relating to proposed amendments to Senate Bill No. 14, was duly 
received. 

Your letter reads as follows : 

"I desire your opinion on Senate Bill No. 14. I understand you are 
advised of the amendments proposed thereto and that a copy of said 
amendments are now in your possession. The question is, first, will it he 
legal to put this hotel department in the department of the state fire 
marshal. Second, will it be legal to collect excess fees from hotels and 
restaurants and place it in the general fund of the state? And can we 
properly exempt from the operation of this law villages under certain 
given size or population. An early answer to this proposition will be very 
agreeable." 

I will take up these questions in the order in which they are stated in your 
letter. 

(1) It is entirely within the discretion of the general assembly to increase 
or diminish the duties of a statutory office at pleasure. See, Mecham, Public 
Offices, section 595; Throop, Public Officers, section 19. There is, therefore, no 
legal objection to the legislature creating in the office of state fire marshal a di
vision td be known as the hotel division, and imposing the duties of the office 
upon the state fire marshal and his deputies. 

(2) The power of the legislature to regulate occupations, and to ,-equire each 
person engaged therein to secure a license and pay a fee therefor, is well settled in 
this state. 

In Marmet vs. _State, 45 0. S., 63, the court held: 
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"The general assembly has power * * * to regulate occupations 
by license, and to compel, by imposition of a fine, payment of a reasonable 
fee, where a special benefit is conferred by the public upon those who 
follow an occupation, or where the occupation imposes special burdens on 
the public, or where it is injurious to or dangerous to the public." 

In that case the court held that the act of April 16, 1883 (80 0. L. 12), rerjltir
ing owners or keepers of livery stables, dealers in second-hand articles, keepers 
of junk shops and owners of vehicles to obtain a license and to pay certain 
license fees therefor, was not in conflict with any provision of the constitution. 
The case of Cincinnati vs. Buckingham, 10 0., 257; Cincinnati vs. Bryson, 15 0., 
625; and Baker vs. Cincinnati, 11 0. S., 534, were cited, approved and followed. 
See generally, 2 Cooley, Taxation, 1094 et seq. 

The obvious purpose of Senate Bill No. 14 is to protect and preserve the 
public health and comfort of that great number of people who through necessity 
or otherwise patronize hotels and restaurants, and the bill therefore falls directly 
within the police power of the state. In Board of Health vs. Greenville, 86 O. S., 
1, 21, 23, the court described police power as including anything which is reason
able and necessary to secure the peace, health, morals and best intersts of the 
public. It was also said that the legislature possesses plenary power to deal with 
these subjects, as long as it does not contravene any constitutional provisions or 
infringe upon any right granted or secured thereby, and it is not exercised in an 
arbitary and oppressive mann~r, and that such power may be exercised by the 
general assembly according to its judgment and discretion in any manner not in
consistent with or repugnant to the provisions of the state or federal constitu
tions. 

While the power of the general assembly to exercise the police power in the 
manner referred to is beyond question, it has, nevertheless, been judicially de
termined in this state that license fees cannot be imposed for the main purpose of 
raising general revenue. 

In Graves vs. Janes, 18 C. C. (n. s.) 488, the court, in holding unconstitutional 
provisions of the act passed April 28, 1913 (103 0. L. 763), which imposed license 
fees upon owners of motor vehicles, because their principal effect was to raise 
general revenue, said : 

"This brings us to a consideration of the amount and legality of the 
license charge. This feature is the most difficult of solution. The iden
tification and registry of motor vehicles has a legitimate purpose, but it 
is clear that the charge provided for in the act under consideration goes 
far beyond this purpose. * * * When, therefore, the legislature 
clearly exceeds the limit of reasonable taxation for the privilege con
ferred or the burden resulting, or when the charge imposed is clearly 
founded upon an improper basis for an unwarranted purpose, it is the 
duty of the court to declare the acts invalid. * * * 

"The act provides that one-third of the revenue paid into the state 
treasury 'shall be used for the repair, maintenance, protection, policing 
and patrolling of the public roads and highways of this state under the 
direction, supervision and control of the state highway department.' No 
special provisio,~ having bern made for the other two-thirds of tlzis revenue, 
it remains in the general revenue fund. * * * The act therefore, to 
that extent, a general revenue measure. * * * 

''We are therefore forced to the conclusion that the act under con
sideration so far as it applies to the owners and users of motor vehicles 
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is in large part a general revenue measure, and to that extent, is uncon
stitutional and void. The unconstitutional or revenue features of the act 
not being separate, vitiates the entire provisions of the act to owners and 
users." 

But it would seem from the opinion in the foregoing case, that the mere fact 
that a small portion of the license fund may be devoted to general revenue pur
poses, will not justify the courts in holding license laws invalid. On this point 
the court, at page 493, 494, said : 

"It is true that the general revenue fund is subject to special appro
priation for any lawful purpose. But we cannot escape the conclusion 
that the manifest purpose of the general assembly in appropriating ex
pressly for highway purposes, including both maintenance and policing, 
but one-third of such revenue and leaving the other two-thirds in the 
general revenue fund of the state, clearly discloses an intention upon the 
part of the general assembly to raise the larger portion of this fund for 
general revenue purposes. The act is therefore to that extent a general 
revenue measure. * * * 

"Increased litigation in the criminal and civil courts would probably 
support an allotment of some share to the general revenue fund. But 
that consideration would not of itself justify the large portion of this 
tax devoted to general revenue. Nor can we conceive of any other reason 
justifying it." 

The extent to which the general assembly may go in fixing the amount of 
license fees was disposed of by the court as follows : 

"The imposition of a reasonable charge * * * in view of the 
special uses contemplated by the act, is warranted by the general grant 
of legislative power. This is not a property tax, but a privilege tax. 
The reasonableness of a privilege tax is confided largely to the discre
tion of the general assembly, but for the abuse of such legislative power 
a final review is in the courts. * * * 

In view of the finding as to the unconstitutionality of the act we do 
not feel justified in expressing an opinion as to whether the schedule of 
fees therein provided is so clearly excessive as to warrant a court in de
claring the same invalid, if the legislature had expressly declared it neces
sary to raise such entire fund for the purpose of maintenance, repairing 
and policing the public highways and had appropriated the entire amount 
so raised, less the cost of maintaining the department to such uses." 

In Southern Gum Co., vs. Laylin, 66 0. S., 578, while the subject matter of 
the case was the imposition of a tax on corporate privileges and franchises, one 
of the general principles of law announced in the case would seem equally applic
able to the question as tq the amount the legislature may exact from occupations 
and business by way· of license fees. In that case the court held that: 

"A tax on privileges and franchises cannot exceed the,, reasonable 
value of the privilege or franchise originally conferred, or its continued 
annual value thereafter." 

The question is pertinent in every case as to who is to determine the reason-
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ableness of liceme fees.· In Southern Gum Co. vs. Laylin, supra, it was held that 
the determination of values for corporate franchise purposes rests largely in the 
general assembly, but finally in the courts. And in Graves vs. Janes, supra, it was 
said that: 

"The reasonableness of a privilege tax is confided largely to the dis
cretion of the general assembly, but for the abuse of such legislative 
power, a final review is in the court." 

(4) The que~tion as to the proposed exemption of certain villages from the 
operation of Senate Bill No. 14, presents the most difficulty. The bill, if enacted, 
would be a law of a general nature, and therefore, subject to section 26 of Ar
ticle II of the state constitution, requiring all laws of a general nature to have 
uniform operation throughout the state. The power of the general assembly to 
classify cities according to population for purposes of legislation, appears to be 
sanctioned by the Supreme Court, when the classification is not a false, evasive or 
unnecessary one. 

In State vs. Evans, 90 0. S., 243, the court in sustaining the constitutionality 
of the Ju_ng school board act classifying city school districts into three classes 
according to population, said: 

"Our courts have repeatedly held that the matter of classification 
based on population is a proper standard, so long as such classification 
is not a false, unnecessary, arbitrary and evasive one. 

Now, can it be fairly said that these lines and limitations of fifty 
thousand, of one hundred and fifty thousand and those in excess of one 
hundred and fifty thousand are arbitrary, unreasonable and evasive? 

All the courts of all the states, including the federal courts as well, 
have laid down the sound rule that a legislative enactment is presumed 
in law and in fact to be constitutional; that such acts should not be de
clared unconstitutional by a court unless they be 'clearly' so. Some of 
the courts have used the words 'unless it be unconstitutional beyond a 
reasonable doubt.' Inasmuch as the Jung act operates uniformly upon 
all school districts in excess of one hundred and fifty thousand popula
tion, to-wit: Cleveland, Cincinnati, Columbus and Toledo, how can it 
be said that it is 'clearly unconstitutional' upon that ground?" 

In Board of Health vs. Greenville, 86 0. S., 1, which was cited in the Jung 
case t-o sustain the classification based on population then under consideration, the 
court, at page 37 et seq. said: 

"The question then presented is whether the general assembly of Ohio 
has attempted a classification or an exception which is a false, unneces
sary and arbitrary one, or whether it be reasonable, just and necessary. 
This court has repeatedly held that classification is often proper and some
times necessary in legislation in order to define the objects on which 
the general law is to take effect, but has taken equally as firm a stand 
against any arbitrary, vicious or faulty classification used to evade this 
constitutional limitation. * * * 

It has been repeatedly held by this court that where a law is avail
able in every part of the state as to all persons and things in the same 
condition or category, it is of uniform operation throughout the state. * * 

It would seem that it would not require a Solomon to determine that 
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this is not ·an unjust or unfair discrimination, or false or faulty classifi
cation, and that notwithstanding this exception the law does operate un
uniformly as to all pers·ons and things in _the same condition or category. 
Classification is not only proper, but sometimes absolutely necessary in 
legislation. It is only when there is no substantial reason for the classifi
cation, when it clearly appears that there is no real difference existing, and 
that classification has been resorted to by the general assembly merely 
for the purpose of avoiding and escaping the constitutional limitation 
that a court will declare a statute unconstitutional for this reason." 
In Phillips vs. State, 77 0. S., 214, the court at page 217, said: 

"The general power of the legislature to determine what is necessary 
for the protection of the public interests being clear, judicial inquiry is 
necessarily limited to determining whether a particular regulation is 
reasonable, impartial and within the limitations of the constitution. The 
legislature is the judge of the mischief and the remedy, and of what shall 
be state policy, subject to the restrictions just mentioned." 

In Renner Brewing Co. vs. Rolland, 96 0. S., 432, the court at page 436 said: 

"It is the settled law of this state that the general assembly in the 
exercise of the police power of the state has the right to make a classi
fication based upon a sound, substantial reason, and before a court will 
interfere with this power and prerogative of the general assembly it must 
clearly appear that there is no valid reason for such classification. * * * 
These statutes are by no means an isolated example of legislative recog
nition of the fact that certain character of property and certain kinds of 
business demand legislation peculiar to the needs of such business or 
property." 

A few of the cases sustaining both the validity and invalidity of classifica
tion will be now referred to. General language may be found in some of them 
which could be used either for or against the validity of any particular law that 
might be enacted. 

In McGill vs. State, 34 0. S., 228, it was held that where it was apparent 
that a rule differing from that generally in use is necessary to meet the special 
wants of a particular county, it is competent to enact a law applicable to such 
county. 

In Marmet vs. State, supra, an act requiring proprietors of theatres, livery 
stables, etc., to procure licenses and pay fees was sustained although applicable only 
to Cincinnati, because it was considered that a special need for such legislation 
appeared to exist in that city. In other words, the act was sustained because it 
was based upon local necessity and the special wants of the particular locality 
affected. 

While the foregoing cases, as well as State vs. Evans and Board of Health 
vs. Greenville, supra, are typical of the line of cases sustaining classification, the 
line of cases such as Cincinnati vs. Steinkamp, 54 0. S. 284, holding certain classi
fication to be invalid must n•::>t be overlooked. 

In the Steinkamp case an act to regulate the construction of buildings within 
a city of the first class and first grade was held violative of section 26 of Article 
II of the state constitution, because being a law of a general nature, it was opera
tive only in Cincinnati. The line of rearoning of the court in that case might 
not be inapplicable to the proposed amendment to senate bill No, 14. At pa~e 296 
the court say; 
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"Protection of life and limb, it would seem, is nc-t a local matter, but is 
a matter of general public interest, in which every person in the state 
coming within the categ-ory of people exposed to the dangers intended to 
be guarded against, is equally interested with every other such person, 
and it would · appear to be as much the duty of owners of buildings 
answering to the description as to constructiion and occupancy of those 
named in the statute ro observe the humane directions of this act whether 
located in one part of the state or in another, for buildings (other th.an 
private dwellings) of three or more stiories in height are found in every 
locality throughout the state. Doubtless more frequent instances of dan
gers of the nature referred to may occur in thickly populated cities than 
in the smaller municipalities or the rural districts, but how can it be said 
that there is any appreciable difference between the hazards incident to 
the occupancy of such a building in a city of the first class and those to 
be encountered in other portions of the state wherever they are found?" 

In Commissioner vs. Rosche, 50 0. S., 103, an act providing for the refunding 
of taxes erroneously paid was held to be of general interest to all inhabitants of 
the state, and in conflict with section 26, Article II of the state constitution be
cause applicable only to Hamilton county. 
• In State vs. Bargus, 53 0. S., 94, an act exempting counties from the operation 
of the general poor laws on account of "trivial differences" in population, was 
held invalid because it was not of uniform' operation throughout the state. 

Recurring again to the cases sustaining classificati,on, and considering them in 
connection with the cases in which classification was condemned, it is pertinent to 
inquire just what is meant by "uniform operation," in an effort to determine 
whether any particular law is open to attack on the ground that it is not of uni
form ,operation. 

A somewhat analogous phrase, "existing in every county throughout the 
state," was defined in Cincinnati vs. Steinkamp, supra, at page 295 as follows : 

" 'Existing in every county throughout the state' means, we suppose, 
only in every county where the conditions of the statute exist, for in 
order to be general and uniform in operation it is not necessary that the 
law should operate up,on every person in the state, nor in every locality; 
it is sufficient, the authorities coincide, in holding, if it operates upon 
every person brought within the relation and circumstances provided 
for, and in every locality where the conditions exist. But, upon the 
ot!J'.er hand, it seems equally well settled, a law is not ,of uniform 
operation if it exempts a portion of those coming within its terms; 
that is, if it confers privileges, or imposes burdens, upon some of a 
class answering the description which are n•ot conferred or imposed 
upon all others belonging to the same category. And it would seem 
to follow from this that the constitutional requirement of uniform 
operatioon throughout the state is not answered by showing that the 
law is of uniform operation within one city of the state only, hpw
ever populous, and even though described as a city of the first grade of 
the first class, if it appears that the act does not confer power, corporate 
or administrative, and that the conditions undertaken to be legislated 
upon are common to other sections of the state generally." 

The language of Mr. Justice Hughes in Mills vs. Wilson, 236 U. S. 373, is 
also relevant to the inquiry: 

"The legislature is not debarred from classifying according to geq~ 
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eral considerations and with regard to prevailing conditions; otherwise, 
there could be no legislative power to classify. For it is always possible 
by analysis to discover inequalities as to some persons or things em
braced within any specified class. A classification based simply on a 
general description of work would almost certainly bring within the class 
a host of individual instances exhibiting very wide differences; it is im
possible to deny to the legislature the authority to take account t0f these 
differences, and to do this according to practical groupings in which, while 
certain individual distinctions may still exist, the group selected will, as 
a whole, fairly present a class in itself. Frequently such groupings may 
be made with respect to the general nature of the business in which the 
work is perft0rmed; and, where a distinction based on the nature of the 
business is not an unreasonable one, considered in its general application, 
the classification is not to be condemned." 

In Steele, etc., Co. vs. Miller, 92 0. S., 115, the court at page 127 said: 
"The authorities agree that a statute in general and uniform if it 

operates equally upon every person and locality within the circumstances 
covered by the act, and when a classification has a reasonable basis it is 
not invalid merely because not made with exactness or because in practice 
it may result in some inequality." 

It could be contended with much plausibility that conditions in city and village 
hotels and restaurants are as a general rule the same, yet there are some consider
ations that might warrant the general assembly in regulating those in the larger 
municipalities only without being subject to the criticism that such legislation is 
arbitrary or unreasonable. It is common knowledge that the bulk of travel is to 
the large municipalities, and also that the local patronage of hotels and restaurants 
is greater in such localities. It is als,c, well known that keepers of hotels and 
restaurants in the larger municipalities do not have the same means or oppor

·tunity of knowing the character and condition of their guests as do th'ose in 
smaller localities. It would seem from these and other considerations that the 
general assembly, in providing safeguards for the patrons of hotels and restau
rants in larger localities (who otherwise might not reciye such protection because 
of the impracticability if not the impossibility Qf their keepers discovering am\ 
adequately guarding against certain evils, which, although possibly common to 
both localities, are more prevalent in the larger places), would not be subject to 
criticism •::>n the ground that in so doing it had acted arbitrarily. 

Just where the dividing line between reasonable and arbitrary classification 
should be drawn, is not always of easy solution, and it is probable that it was for 
that reaso~ that the Supreme Court has laid down the rule that classification in 
order to be invalid must be false, arbitrary and evasive. The mere fact, howe.ver, 
that occasionally there may be found a hotel or restaurant, which, on account 
of its peculiar location or local surroundings would not be embraced within the 
scope and operation of a general law providing for the inspection and regulation 
,of hotels and restaurants, would not, in my opinion, sustain an objection that the 
act as a whole' has created a false, arbitrary and evasive classification in violation 
of section 26, Article II of the state constitution. But, a·s has already been in
dicated, questions of the character under consideration are not free from doubt. 
Different conclusions might be reached by different minds, and each opinion find 
some support in the decisions. The final test in all" cases is whether or not the 
classification is false, arbitrary and evasive. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General, 
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97. 

APPROVAL OF LEASE TO FAR:\IERS CO-OPERATIVE CO::\IPAXY. 

Cou;:1rni.:s, Omo, :\larch 6, 1919. 

1-IoN. JOHN I. :\I1LLER, Sup-eri11teudc11t of Public Works, Colu111b11s, Ohio. 
DEAR Srn :-I have your letter of :\larch 3, 1919, in which you enclose a lease 

in triplicate, for my approval, as follows: 

Valitation. 
To-The Farmers Co-operative Company lot Xo. 112 and five 

feet off of the south side of lot Ko. 113, city of Defiance, con-
taining 6,175 square feet more or less_______________________ $1,666 67 

I have carefully examined this lease, find it correct in form and legal and am 
therfore returning the same to you with my approval endorsed thereon. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

98. 

ROADS A:--:D HIGHWAYS-APPROVAL OF FINAL RESOLUTIONS FOR 
ROAD DTPROVE:\TEN"T IX HAXCOCK, HOLMES, FULTON AND 
COLUMBIANA COUNTIES. 

1-IoN. CLINTON COWEN, State Higlzwwj• Commissioner, Co/11111b11s, Ohio. 

CoLUMBus, Omo, March 7, 1919. 

99. 

APPROVAL OF BOND ISSUE OF LORAIN CITY SCHOOL DISTRICT IN 
SUM OF $20,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, March 7, 1919. 

https://20,000.00
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100. 

APPROVAL OF BOND ISSUE OF PAULDING COUNTY IN THE SUM OF 
$75,000.00. . 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLUMBUS, Omo, March 7, 1919. 

101. 

OHIO AGRICULTURAL EXPERIMENT STATION-EXPENSES OF EM
PLOYES CANNOT BE PAID FOR ATTENDING MEETING AT BAL
TIMORE, ·MD. 

The expenses of employes of the Ohrio Agricultural Experiment Station in 
attending a meeting of the Associatio1i of Economic Entomologists of America held 
at Baltimore, Maryland, cannot be paid from the moneys appropriated to the state 
under authority of the Acts of Congress approved March 2, 1887 and March 16, 
1906, commonly called the Hatch and Adams acts. 

COLUMBUS, Onro, March 8, 1919. 

HoN. A. V. DONAHEY, A1iditor of State, Columbus, Ohio. 
DEAR Sm :-Your letter of February 8, 1919, requesting my •op1mon as to 

your authority to honor two vouchers drawn by the Ohio Agricultural Experi
ment Station for the payment ilf traveling expenses of two of its employes in 
attending a meeting of the Ass,xiation of Economic Entomologists of America 
held at Baltimore, Maryland, in December, 1918, was duly received. 

Your letter reads as follows : 

"We are herewith handing you two vouchers drawn by the Ohio 
Agricultural Experiment Station for the payment of traveling expenses of 
two of its employes in attending a meeting of the Associafion of Economic 
Entomologists of America held in Baltimore, Md., in Dec;ember, 1918; 
said vouchers authorizing payment of said amount from the· Adams and 
Hatch fund in the state treasury. 

These expenses were incurred without the authorization required by 
. _ sectk>n 2313-3 of the General Code. Upon presentation of said vouchers 
...th'is· ·department requested Hon. W. H. Kramer, bursar of the Ohio 

Agricultural Experiment Station, to advise under what authority it was 
claimed that said expenses could be incurred, without complying with the 
provisions of section 2313-3, foregoing mentioned, and under date of 
January 23, 1919, we received a letter from Mr. Kramer which we here
with encbse showing that the authority claimed is under a joint resolu
tion. of the _general assembly adopted February 10, 1888. It appears that 

https://75,000.00


177 ATTORNEY-GENERAL. 

the Act of Congress referred to in said letter purported to authorize the 
states "to apply such benefits to experiments at stations so established by 
such states." We are doubtful as to whether the payment of expenses 
shown by the enclosed ,X>uchers for the purpose specified could be con
sidered as pertaining to 'experiments.'" 

In a subsequent letter from Mr. W. H. Kramer, bursar, dated February 20, 
1919, it is stated that the primary purpose of the meeting was to bring' together 
entomologists from all the states for conference relative to entomological work, and 
that authority to attend the meeting was given by the board of control of the 
station. 

1. The Ohio Agricultural Experiment Station was established under an act 
of the general assembly passed April 17, 1882, entitled "An Act for the estab
lishment of an agricultural experiment station,'' (79 0. L. 113), separate from the 
college established in this state under the Act of Congress approved July 2, 1862, 
and of the acts supplementary thereto, and by reason thereof the state, upon giv
ing the assent hereinafter referred to, became entitled t>o the benefits conferred by 
the Act of Congress approved March 2, 1887 (24 U. S. Stat. at Large, 440-442; 
sections 8878 et seq. U. S. Comp. Stat. 1918). 

The Act of Congress approved :March 2, 1887, referred to, was entitled "An 
Act to establish agricultural experiment stations in connection with the colleges 
established in the several states under the provisions of an act approved July sec
ond, eighteen hundred and sixty-two, and of the acts supplementary thereto,'' and, 
among other things, authorized the conducting of researches and investigations 
bearing directly on the agricultural industry of the United States, having due re
gard to the varying; conditions and needs of the respective states. 

The act imposed the duty upon each station, annually, to make to the governor 
a full and detailed report of its operations, including a statement of its receipts 
and disbursements, and to send a copy thereof to the commissioner of agriculture, 
the secretary of the treasury and to other stations. 

Section 5 of the act authorized the appropriation out of certain public land 
funds of t~ sum of $15,000 per annum to each state, to be specially provided for 
by Congress in its appropriations from year to year for the purpose of paying the 
necessary expenses of conducting investigatbns and experiments and printing and 
distributing the results. 

By section 8 of the act, which is the section specially applicable to the Ohio 
Agricultural Experiment Station, as will appear from the joint resolution herein
after referred to, it was provided: 

"That in states having * * * agricultural experiment stations 
established by law separate from said oolleges, such states shall be author
ized to apply such benefits to experiments at stations so established by 
such states.'' 

The grants of money authorized by the act having been made subject to the 
legislative assent of the several states and territories to the purposes of the grants 
(See sec. 9 of the act), the general assembly on February 10, 1888 (85 0. L. 575, 
576) ad-opted the following joint resolution: 

JOINT RESOLUTION 

Relative to the control and expenditure of funds appropriated by 
Congress for agricultural experiment station in Ohio. 

Whereas, The Congress of the United States of America has passed 
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an act, approved ::i.Iarch 2, 1887, to establish agricultural experiment sta
tions in connectiton with the colleges established in the several states under 
the provisions of an act approved July 2, 1862, and of the acts supple
mentary thereto; and, 

Whereas, Said act of Congress, approved 1larch 2, 1887, provides that 
in states having colleges entitled to the benefits of this act, and having 
also agricultural .experiment stations established by law, separate from 
said colleges, such states shall be authorized to apply such benefits to ex
periments at stations so established by such states; and 

Whereas, The state of Oh;io, by an act passed April 17, 1882, and by 
acts supplementary thereto, has established an agricultural experiment 
station separate from the college established in this state under the pro
visions of said act of Congress, approved July 2, 1862, and of the acts 
supplementary thereto; therefore, 

Resolved by the General Assembly of the State of Ohio, That the an
nual appropriations provided for by said act of Congress, approved March 
2, 1887, be and are hereby applied to t~e use of the Ohio Agricultural 
Experiment Station, and shall be oontrolled and expended by the board of 
control of said station. 

It will thus be seen that the purposes ro which the annual Congressional ap
propriations authorized by the Act of Congress of March 2, 1887, may be applied 
by states having a station established separate from its colleges, are confined by 
section 8 of the act "to experiments at stations so established." 

2. After the enactment of the act of March 2, 1887, and the ad•option of the 
joint resolution by the general assembly of Ohio on February 10, 1888, above re
ferred to, Congress, by an act approved March 16, 1906 (34 Stat. at Large 63; sec
tions 8891 et seq. U. S. Compiled Statutes, 1918), authorized and provided for 
annual appropriatbns of $30,000 to each state and territory 

"to be applied only to paying the necessary expenses of conducting original 
researches or experiments bearing directly on the agricultural industry 
of the United States." 

TH,e act of M~rch 16, 1906 did not expressly repeal the act of March 2, 1887 
on the same subject, but it is probable that it was intended to, and actually does, 
supersede the earlier act, and that the congressitonal fund now in the state treasury 
was appropriated and paid to the state under authority of the latter act. 

The act of March ·16, 1906 requires (sec. 2) that the officer appointed by the 
governing board to receive the money appropriated, report annually to the secretary 
of agriculture a detailed statement of the amount received and ,of its disburse
ment, and it expressly provides that the grants of' money authorized by the act are 
made subject to the legislative assent of the several states to the purpose of the 
grants. 

Section 3 of the act provides that if any portion of the moneys received by 
any state shall by any action or contingency be diminished, lost or misapplied, no 
subsequent appropriation shall be appropriated or paid to such state until it shall 
have been replaced. Each station is also required to make annually to the governor 
a full and detailed report of its operations, including a statement of receipts and 
expenditures, a copy of which report must be sent to each station, to the secretary 
of agriculture and to the secretary of the treasury of the United States. 

The secretary of agriculture is required by secti,on 4 of th.e act to ascertain 
and certify annually to the secretary of the treasury as to each state, whether it 
is complying with the provisions of the act and entitled to receive its share of the 
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annual appropriation, etc. If the secretary of agriculture withholds such certificate, 
the state's appropriation is withheld, and unless Congress on the state's appeal 
directs that it be paid, the amount is covered into the treasury. 

It is also made the duty of the secretary of agriculture, by section S of the 
act, to make an annual report to Congress on the receipts, expenditures and w::>rk 
of the experiment stations, and also as to whether the appropriation of any state 
has been withheld, and if so, the reason therefor. 

On April 8, 1908, the general assembly (99 0. L. 634) assented to the pur
pose •::>f the grants of mone)'. authorized by the act of 1larch 16, 1906, as required 
and provided for by section 2 of the act, by adopting the following joint resolu
tion: 

JOINT RESOLUTION 

Assenting to the purpose of Congress for increased appropriafrms for 
agricultural experiment stations and providing for the control and expend
iture of such appropriations. 

Whereas, 'l;'he Congress of the United States of America has passed 
an act, approved l\farch sixteenth, nineteen hundred and six, to provide 
for an increased annual appropriation for the agricultural experiment 
stations established under the provisions of an act of Congress, approved 
March second, eighteen hundred and eighty-seven; therefore, 

Be it resolved by the general assembly of the state of Ohi•o: 
That assent is hereby given to the purposes of said act of congress, ap

proved March sixteenth, nineteen hundred and six, and that the moneys 
thereby appropriated to the state of Ohio be expended and controlled by 
the board of control of the Ohio Agricultural Experiment Station, in 
conformity with the regulations prescribed by said act of Congress." 

3. It will thus be seen that the annual appropriations made to Ohio under the 
acts of March 2, 1887 and March 16, 1906, were made by Congress and accepted 
by the state to Le applied to the purposes authorized by the grants, namely, under 
the first act "to experiments at stations," and under the latter act to paying neces
sary expenses of "conducting original researches or experiments." The conference 
of entomologists at Baltimore, Maryland, relative to entomological work, does not 
come within either class. 

11oney received by the state under both acts are trust funds, and their appli
cation to purposes other than those therein expressly authorized would be a mis
application and a breach of trust, which, under the act of 11arch 16, 1906, would 
subject the state to the loss of future appropriations. The state was expressly re
quired by congress to give its assent to the purposes for which the grants of money 
were made, as a condition precedent to its rights to receive the same, and, having 
done so, it has thereby entered into a solemn compact with Congress to apply 
the fund in the manner authorized by the acts •of Congress, and to no others. 

4. I have also received a letter under date of February 18, 1919, from 11r. 
Charles E. Thorne, director of the experiment station, in which he refers to sec
tion 1171-3 G. C. as authorizing the board of control to apply the congressional 
appropriations tQ the general or special use of the station, etc. It is obvious that 
this statute can not have the effect of warranting the board of control in using 
the congressional appropriations for purposes unauthorized by the acts hereinbefore 
referred to, because, as has already been stated, Congress has specified the pur
poses to which the funds must be applied, and the state was required to and did 
assent thereto as a condition precedent to its right to receive the money. 

Jt is ~!so pertinent to remark that by the exp~~s provision of the section re, 
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lied upon by Mr. Thorne (sec. 1171-3), grants and donations of money to the 
station can only be used and applied "as directed by the donor." The donor in 
this case is Congress, and not Ohio or the board of control. Congress, being a 
voluntary donor, can make its appropriation to the states on such terms and con
ditions it may see fit to impose, and having specified the purposes to which agri
cultural experiment station funds appropriated by it can be applied, and having 
required and received the assent of the state thereto, it is not within the power of 
the state to authorize the board of control to apply the fund to any other purpose. 

Mr. Thorne also contends that the secretary of agriculture has authority over 
the disbursement of the fund, and that so long as that officer is satisfied, the state 
must be. But, for reasons already pointed out, such contention can not be sus
tained. The secretary of agriculture may inquire into the purposes for which 
the fund is being applied by the state, but he has no authority; to authorize its 
misapplication. 

5. Section 2313-3 G. C., referred· to in your letter, relates exclusively to ex
penditures from the state emergency fund and therefore has no application to the 
appl'opriations made by Congress for the benefit of agricultural experill\ent 
stations. 

For the reasons above stated, I am of the opinion that the two vouchers re
ferred to in your letter of February 8, 1919. covering the traveling expenses of 
two employes of the Ohio Agricultural Experiment Stati,on, in attending a meeting 
of the Association of Economic Entomologists held at Baltimore, Maryland, in 
December, 1918, can not be paid from the funds appropriated by Congress for 
the benefit of the experiment station. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

102. 

MUNICIPAL CORPORATIONS-AUTHORIZED TO PROVIDE LICENSES 
FOR USE OF STREETS BY VEHICLES KEPT FOR HIRE AND BUS
INESS PURPOSES-FEE COMMENSURATE TO BURDEN. 

Municipal corporations are empowered by virtue of section 3632 G. C. to pro
vide for a license for the 11se of streets by, vehicles kept for hire and business 
purposes and to impose a reasonable license fee commensurate to the burden ,im
posed by such use of the streets. 

CoLUMBus, Onro, March 8, 1919. 

Bureau of Inspection and Supervisioa of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I have yours of February 5, 1919, requesting my opinion as 

follows: 

"We are respectfully calling your attention to section 3632 •of the 
General Code and are citing decision in the case of Crane vs. Middletown, 
4 Ohio Appellate Reports, page 130. 

Question: Can a municipality license automobiles which are used ·for 
hire and business purposes?" 

Section 3632 G. C., to which yoµ refer, is a part ,of the general grant of pow-
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ers of municipalities and is to be read in connection with section 3616 G. C. which 
provides: 

"All municipal corporations shall have the general powers mentioned 
in this chapter, and council may provide by ordinance •or resolution for the 
exercise and enforcement of them." 

Section 3632 G. C. provides : 
"To regulate the use of carts, drays, wagons, hackney coaches, omni

buses, automobiles, and every description of carriages kept for hire or 
livery stable purposes; to license and regulate the use of the streets by 
persons who use vehicles, or solicit or transact business thereon; to pre
vent and punish fast driving or riding of animals, or fast driving or pro
pelling of vehicles through the public highways; to regulate the transpor
tation of articles through such highways and to prevent injury to such 
highways from overloaded vehicles, and to regulate the speed of inter
urban, traction and street railway cars within the corporation." 

In Crane et al. vs.City of Middletown et al., 4 0. App. Rep., 130, also referred 
to in your inquiry, the syllabus is as follows: 

"No power has been delegated to municipalities by the general as
sembly which authorizes the enactment of an ordinance requiring the 
owner of an automobile to pay a license fee to the city, in addition to the 
license paid to the state as fixed by statute, as a condition precedent to 
his use of a car on the streets for pleasure riding, and an ordinance im
posing such a license fee is invalid." 

The case involved the validity of an ordinance of the city of Middletown to 
license and regulate the use of the streets by persons who used vehicles thereon. 

The city claimed the power to require such a license and the fee prescribed 
by the ordinance under authority of section 3632 G. C., above quoted. The court 
observed that the strongest objection to the validity of the ordinance was that 
it failed to impose any regulations whatever in regard to the use of the streets 
except the provision that as a prerequisite to their use the license fee must be paid, 
and at page 134 of the opinion the court said: 

"It is clear on its face that the ordinance was passed purely as a 
revenue measure. Its purpose evidently was to levy a special tax on 
those who use the streets of the city. Such a tax, under whatever name 
it may be called, can not be upheld, because it expressly violates section 2, 
Article XII of the constitution.' 

The court referred with approval to the case of Pegg vs. City of Columbus, 80 
0. S., 367, where the holding was that such a license could not be imposed by a 
municipal corporation upon non-residents of the city who used vehicles on its 
streets for the purpose of pleasure or their own private business and Il'0t for hire. 

The court also referred with approval to the holding in Frisbie vs. City of 
Columbus, 80 0. S., 686, where an ordinance of the city of Columbus providing a 
license fee for the privilege •of using vehicles upon the streets was held to be in
operative because in conflict with sections 6290 to 6310 of the General Code which 
had withdrawn certain powers of municipal corporations in reference to regula
tions affecting motor vehicles. 
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The court said, however, at page 133, that while municipal oorporations did not 
have general power to impose regulations on the use of motor vehicles upon the 
streets yet 

"this clearly would not be the case in regard to a proper municipal or
dinance under section 3632, General Code, requiring a license for the use 
of automobiles kept for hire or livery purposes." 

The ordinance in the ::\liddletown case was one of general application and the 
court said 

"for the reasons given this ordinance of the city of ::\Iiddletown must be 
held to be iilegal and invalid." 

In the case of Pegg ct al. vs. City of Columbus, supra, the court considered 
the validity of an ordinance of the city of Columbus which required payment of 
a fee and the procuring of a license £,or the operation of vehicles upon the streets. 
in its application to farmers and gardeners driving upon the streets of the city 
for the purpose of marketing their own products, ancli in the syllabus the court 
said that an ordinance 

"which provides, 'that no vehicle shall be used upon the streets of the 
city of Columbus, Ohio, unless a license to use such vehicle upon said 
streets has been obtained in accordance with the provisions of this or
dinance by the owner, user or person having control of said vehicles'-is 
unreasonable as to owners, users or contnollers of such vehicles who are 
non-residents of said city, and who bring the same onto its streets for 
purposes of pleasure, or on their own private business, but not for hire, 
and the .ordinance as to such persons is invalid and cannot be enforced." 

This conclusion was reached hy a consideration of the fact that the license fees 
provided would yield returns largely in excess of the expense incident to the 
regulations involved, which excess was to he applied, under the ordinance, to the 
repair of streets. After pointing out that the residents of the city ,owning vehi
cles have the free use of the country roads and that certain users of vehicles in 
the city impose much greater burdens upon the streets than those imposed by the 
non-residents who only occasionally use the streets, the court said: 

"The ,ordinance therefore lacks the spirit of reciprocity and imposes 
a burden upon the farmer, in addition to the one he must bear alone.", 

also 

"\Vhile it may be within the law for a municipal corporation to re
quire its resident citizens to pay a license fee for their use of the streets, 
(buf we d,o 11Dt so decide), we are not ready to hold that it can bar from 
its streets non-residents and that it may fine one who has the temerity to 
disregard the exaction of the fee." 

It will thus be observed that neither the ::.\Iiddletown case, 4 0. App_ Rep., 130, 
to which you call attention, nor the authorities therein reviewed and followed, are 
determinative of the question of !)ower to license vehicles used for hire, involved 
in your inquiry 

Regulations of the character under consideration involve the exercise of the 
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police power which extends to the protection of the lh·es, limbs, health, comfort 
and quiet of all persons, and the protection of all propt!rty within the state. 

It is said in Jlarmet vs. State, 45 0. S., 63: 

"According to the maxim, sic 11tcre tuo ut alienum 110;1 laedas, which 
is of universal application, it must, of course, be within the range of 
legislative action to define the mode and manner in which every one may so 
use his •own as not to injure others." 

An early authority upon the power to license vehicles used for hire, and 
which has frequently been quoted in later decisions, is City of Cinci111zati vs. 
Bryson, 15 Ohio, 625, wherein the first paragraph of the syllabus is as follows: 

"The city council of Cincinnati has power to license and regulate 
draymen; and may require a reasonable sum, by way ,of excise, on the 
special employment." 

In the opinion the court approved the early case of Boston vs. Schaffer, 9 
Pick. 419, as follows: 

"The court in t)iat case held, that it was proper that towns, when 
put to expense by the exercise of particular employments, should be oom
pensated. So in this case, the employment of drays, hacks, omnibuses, 
and other heavy vehicles, upon their pavements, cause no inconsiderable 
amount of expenditure to the city in the way of repairing the streets 
and alleys. It is manifest to every one, that, in a large city, vehicles of 
this description cause great destruction to the public ways-far greater 
than the usual ordinary travel of citizens otherwise employed. There is 
therefore no injustice in exacting a reasonable portion of the expenses 
which such special occupation cause to the 0ommunity; ancl those who 
enjoy the special privilege, can refuse to bear a reasonable portion of 
the burden but with an ill grace." 

In upholding the ,ordinance under consideration the court said: 

"The employment gives the drayman or hackman special· privileges, 
which he enjoys to the prejudice of the city, in the injury necessarily 
done to her streets and pavements, to an amount far greater than any 
benefit to be derived fr.om the price of the license, _excluding the neces
sary burden of supervision." 

The case of Jfarmet vs. State, 45 0. S. 63, is perhaps the leading case in Ohio 
upon the question which you have presented. The second branch of the syllabus 
is as follows : 

"The provisions of sections 1, 2, 22, 26 and 35 of the act of April 16, 
1883 (80 Ohio L. 129), and secdon 29 as amended :\larch 25, 1884 (81 
Ohio L. 78), which require that in cities of the first grade of the first 
class each proprietor or lessee of a theater, etc., and all keepers or owners 
of livery, sale or boarding stables, every dealer in second-hand articles 
and keepers of junk shops, and the owners of all vehicles used up,on the 
streets of the city, shall pay license as therein provided; that no person 
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shall engage in any such business until a license therefor shall have been 
obtained, and that any person who shaJl violate any of the provisions of 
the act shall be punished by fine, are not in conflict with the constitution. 
Cincinnati vs. Buckingham, 10 Ohio, 257; Cincinnati vs. Bryson, 15 Ohio, 
625; and Baker vs. Cincinnati, 11 Ohio St. 534, approved and followed." 

This court quoted with approval from the case of City of Cincinnati vs. 
Bryson, supra, and in upholding the ordinance imposing a license fee and certain 
•other regulations for the use of certain vehicles upon the streets, in the course 
of its opinion said: 

"Nor is the exercise of power as to vehicles generally an unreasonable 
exercise of it. The ownership of the streets is in the city, and the duty 
is imposed to keep them open, in repair and free from nuisance. This 
involves, in many ways, the expenditure of large amounts of money. It 
calls for constant vigilance as to all the streets, and for extensive pave
ments upon the more important ones. These, ordinarily, are laid at the 
expense of the owners of the abutting property. If neglected they soon 
wear out, and then, in most cases, another burden is imposed on the 
same property for repaving. It matters not that a particular property 
owner has not kept a vehicle, and has mot had direct agency in the de
struction of tne street. If enough pressure is brought to procure the 
city's order for a new pavement, he must, nolens volens, pay the assess
ment, and meantime pay the general tax upon his property for the making 
of repairs to such of the streets as the authoorities see fit to repair. Ex
pense of early renewal of the pavement is to be avoided only by careful 
and constant repairs, made necessary by constant use on the part of 
those who run vehicles upon the street, and the better the pavement and 
the more carefully it is kept in repair, the more useful and convenient it 
becomes for those who use it. They thus receive a special, direct benefit 
by the original outlay and by the repairs from time to time, and by such 
use impose burdens upon the property owners and the public at large.
* * * Why should not these favored ones pay a small sum toward 
making good that which they wear out? * * * Then, too, there is 
force in the point made by counsel that special police regulation is needed 
upon the streets of large cities to prevent accidents, to protect pedes
trians at crossings, to prevent fast and reckless driving, and to prevent 
blockades." 

And by way of conclusion the court said: 

"We think it may safely be affirmed, upon both principle and author
ity, that power to regulate by license, and no compel payment of a reason

. able fee, may be maintained where a special benefit is conferred at the 
expense of the general public, or the business imposes a special burden 
on the public, or where the business is injurious to, or involves danger to 
the public." 

In Tea Co. vs. Tippecanoe, 85 0. S. 120, Shauck, J. in considering a ki°ndred 
question approved the h,olding in Marmet vs. State, supra, in the following language: 

"It is not necessary to enlarge upon the subject since the first proposi
tion of the syllabus in Marmet vs. The State, 45 0. S., 63, is an author-
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itative and exclusive definition of the subjects upon which a license fee 
may be imposed." 

The case of Jfarmet vs. State has received further approval in the case of 
Graves vs. Janes, 2 Ohio App. 383, where the court said: 

"The constitutionality of laws enacted for the purpose indicated was 
challenged and the power of the legislature to enact such laws was ;ms
tained in the leading case of ).larmet vs State, 45 0. S., 63." 

As indicative of the modern trend of judicial decisions on the subject, the 
following is quoted from the case last above cited: 

"In recent years new problems of road building and repair have 
arisen by the prevalent use of motor vehicles and this problem has been 
increased by the skill of the inventor and the manufacturer in building 
practical cars of high power and speed. The city is, therfore, con
fronted with the necessity or expediency ,of building better roads for the 
accommodation of this new method of travel, of providing for the in
creased expense of repairs upon highways by reason of this new use, to 
preserve the highways in repair for all kinds of travel and ,;:if establishing 
proper police regulation." 

At page 389 the court further said: 

"It is apparent from the entire act that in addition to identification 
and registry the privilege of the use of the roads by motor vehicles 
and of police regulation thereof is contemplated. The imposition of a 
reasonable charge for reimbursement for road maintenance and repair 
and for policing the road, in view of the special uses contemplated by 
the act, is warranted by the general grant of legislative power. This is 
not a property tax but a privilege tax. * * * 

The right of the use of the public ways of the state is in a measure 
inherent in every citizen, but clearly that right may be regulated to sub
serve the interests of the public welfare." 

While the act under consideration in the foregoing case was held to be un
constitutional as being primarily and essentially a general revenue producing meas
ure, yet the language of the court clearly indicates the recognition of authority 
to impose proper regulations in the exercise of the police power. 

It will thus be concluded from the foregoing authorities that regulations, in
cluding a license fee imposed again.st those using the public ways for hire, when 
reasonable, are not objectionable and are not in contravention of the constitution. 

Your inquiry pertains particularly to the authority of a municipality to ex
ercise the power in question and under the authority delegated to municipalities 
in section 3632 G. C., hereinabove qu,;:ited, it is apparent that the licensing of 
vehicles used for hire and business purposes may be made the subject of proper 
municipal action. 

In the case of Tea Co. vs. Tippecanoe, 85 0. S., 120 the court, after approving 
the doctrine in the case of Marmet vs. State, supra, said: 

"It is true that the court was there considering a statute to exact the 
fee by the direct act of the general assembly, but the point is wholly un-

https://again.st
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important since it could not confer upon municipalities a power which it 
does not itself possess." 

The fair inference from the foregoing observation of the court as well as the 
general principle involved leads 1':> the conclusion that within the scope of the 
legislative authority of the municipality, such action by a municipality is valid 
for the same reasons as those pointed out in the foregoing cases in support of 
similar action by the legislature. 

In the case of Frcmo11t vs. Keating, 96 0. S., 468, the court considered the 
validity of an ordinance of the city of Fremont which imposed speed regulations 
applicable to the streets of the city. 

The regulations with respect to the maximum speed limitations provided were 
not in conflict with the provisions of section 12604 G. C. and the power of the 
municipality to legislate on the subject, notwithstanding the existence of similar 
regulations of the state, was upheld as a valid exercise of the constitutional power -
of the city pursuant to section 3 of Article XVIII. The court said with respect 
to the ordinance : 

"This section of the ordinance is not in conflict with the provisions of 
section 12604, General Code, and was passed by the council in the ex
ercise of its constitutional authority, and is therefore a valid and sub
sisting ordinance of the rity of Fremont, Ohio. 

This statute (12604 G. C.) is a p;lice regulation, and, under the sec
tion of the constitution above referred to, the municipality has the right 
to adopt and enforce within its limits police regulations in regard to the 
same subject-matter, not in conflict with this statute." 

In this case section 6307 G. C., purporting to withdraw from municipalities the 
power to regulate the speed of motor vehicles, was held to be unconstitutional 
and void. 

The foregoing decision is authority for the proposition that cities, either 
charter or non-charter, may enact local police regulations of the character in
volved in your inquiry, providing the same are not in conflict with general laws 
of the same character. 

Answering your question specifically I therefore advise that municipalities 
may license a·utomobiles which are used for hire and business purposes by rea
sonable and appropriate provisions therefor. 

Respectfully, 
]OHN G. PRICE, 

A tforney-General. 
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103. 

SCHOOLS-TEACHER ALLOWED TO TEACH \\'ITHOl;T CERTIFICATE 
-\\'HO LIABLE. 

1Vhere a teacher is alloi,:ed In teach i,:itlzout tJ1e certificate demanded by 
statute, with and under full knowledge of the board of education, as well as the 
clerk of the board, the members nf t/ze board of education participating in such 
illegal act, the clerk of such board and tlze person recei,·ing misappropriated f1111ds 
1111der such illegal employment, are liable for any compensation paid from school 
funds to such person without certifirate. 

Cou:1rncs, Omo, ).farch 8, 1919. 

The Bureau of Inspection and Supervision of Public Offices, Co/ltmbus, Olzio. 
GEXTLnrnx :-Acknowledgment is made of your request for an opinion on 

the following statement of facts: 

"If in a certain school district of the state of Ohio, with and unrler 
full knowledge of the board of education as well as the clerk of the 
board, a teacher is allo.wed to teach without the certificate demanded by 
statutes: 

QUESTIOX: Is the board of education or clerk, or both, financially 
liable for compensation paid such teacher?" 

Attention is invited to section 7830 G. C., which reads: 

"No person shall be employed or enter upon the performance of his 
duties as a teacher in any elementary school supported wholly or in part 
hy the state in any village, or rural school district who has not obtained 
from a board of school <'xaminers having legal jurisdiction a certificate of 
good moral character; that he or she is qualified to teach orthography, 
reading, writing, arithmetic, English grammar and composition, geography,_ 
history of the United States, physiology, including narcotics, · literature 
and elementary agriculture, and that he or she possess an adequate knowl
edge of the theory and practice of teaching." 

From the language of this section it will be noted that no person shall either 
be employed or enter upon the performance of the duties of a teacher in the 
public schools without first having obtained a certificate covering such qualifica
tions. So under such statute both the employer and the person performing the 
work of teaching are at fault, for the language says-no person "shall enter upon 
the performance" until proper certificate has been obtained, and where a person 
has entered on such duties of teaching, and a board of education has employed 
and compensated such person, the entire transaction is contrary to section 7830 
G. C., above quoted. 

Your statement of facts says that in this particular case the person is allowed to 
teach without a certificate, such teaching being done "with and under full 
knowledge of the board of education as well as the clerk of the board" and that 
compensation has been paid such person in question as a teacher, though no 
certificate has been filed as demanded in the statutes to make such employment 
valid. 

The law has wisely provided that certificates are necessary to teach school 
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in order to establish competency to do that particular thing, and since section 
7826 G. C. provides for the issuing of temporary certificates by county boards of 
school examiners, to be valid till opportunity comes for regular examination, there 
is little excuse for a competent person of good moral character to lack the cer
tificate necessary to valid school employment, even in emergency. 

Attention is invited to section 4752 G. C., which provides as follows: 

"A majority of the members of a board of education shall constitute 
a quorum for the transaction of business. Upon a motion to adopt a 
resolution authorizing the purchase or sale of real or personal property or 
to employ a superintendent or teacher, janitor or other employe or to 
elect or appoint an officer or to pay any debt or claim or to adopt any 
text book, the clerk of the board shall publicly call the roll of the mem
bers composing the board and enter on the records the names of those 
voting 'aye' and the names of those voting 'no'. If a majority of all of 
the members of the board vote aye, the president shall declare the motion 
carrfed. Upon any motion or resolution, a member of the board may de
mand the yeas and nays, and thereupon the clerk shall call the roll and 
record the names of those voting 'aye' and those voting 'no'. Each board 
may provide for the payment of superintendents, teachers and other 
employes by payroll, if it deems advisable, but in all cases such roll call 
and record shall be complied with; provided, the board of education of 
township school districts may provide for the payment of teachers monthly 
if deemed advisable upon the presentation, to the clerk, of a certificate 
from the director of the sub district in which the teacher is employed, 
stating that the services have been rendered and that the salary is due; 
the adoption of a resolution authorizing the clerk to issue warrants for 
the payment of the teacher's salary on presentation of such certificates 
shall be held as compliance with the above requirements, provided, how
ever, that whenever a board of education of a city school district by a 
majority vote of its members has adopted an annual appropriation reso
lution, as hereinafter provided, then such board may, by general resolution, 
dispense with the adoption of resolutions authorizing the purchase or 
sale of property, except real estate, the employment, appointment or con
firmation of appointment of janitors, truant officers, superintendents of 
buildings or other employes, except teachers, the payment of debts or 
claims, the salaries of superintendents, teachers or other employes, if 
provision therefor is made in such annual appropriation resolution, or 
approving warrants for the payment of any claim from the school fund, 
if the expenditures for which such warrant is issued is provided for in 
such annual appropriation resolution." 

The above section is quoted to show the manner and method of properly em
ploying teachers legally and the parts in such transaction performed by both the 
board and the clerk, and clearly provides that the board shall do the employing 
and may provide for the payment of employes by payroll or a resolution author
izing the clerk to issue warrants for the payment of teacher's salaries. It is 
apparent, then, that only the board can employ teachers and the clerk, as such 
officer, has no authority to do so and the board makes the provision for teachers' 
salaries and the manner in which the clerk shall pay such teachers from the 
funds so provided by the board, but every payment by the clerk shall be by 
authorization of the board itself. It might be said the clerk merely performed 
a ministerial act for the board when he paid out the funds of the board, but the 



189 

clerk is more than a: ministerial officer fo the paying of teachers because of sec
tion 7786 G. C., which reads : 

"No clerk of a board shall draw an order on the treasurer for the 
payment of a teacher for services until the teacher files with him such 
reports as are required. by the superintendent of public instruction and the 
board of education, a legal certificate of qualification, or a true copy 
thereof, covering the entire time of the service, and a statement of the 
branches taught. But orders may be drawn for the payment of special 
teachers of drawing, painting, penmanship, music, gymnastics, or a for
eign language, on presentation of a certificate to the clerk, signed by a 
majority of the examiners, and the filing with him of a true copy 
thereof, covering the time for which the special teacher has been em
ployed, and the specialty taught." 

Under this section the clerk is not permitted to draw any warrant for the 
payment of a teacher for services until a legal certificate of qualification is filed 
with him by the teacher, and such reports as are required. 

In an opinion of the Attorney-General, 1913, Vol. II, page 1097, holding that 
the positions of teacher and clerk of a board of education were incompatible be
cause as clerk such teacher would pass upon his own reports, the Attorney-Gen
eral said: 

"The clerk is the sole judge of the performance of such duty," 

referring to the filing of monthly reports by teachers. 
Thus the clerk has first knowledge whether the required certificate is on file 

with him, as required by law; he knows the law on this subject; he has com
pelled other teachers on his payroll to file proper certificate; it is for him to ad
vise the board who has certificates and who has not, the same being filed with 
the clerk. The board of education members know this law and that it is man
datory. Section 7786 G. C. clearly says that no clerk shall draw an order for 
payment ·of a teacher unless such certificate is on file with him, and the law con
templates that the clerk shall not draw such order even though directed by the 
board; so if he draws such order, knowing that the person in whose favor the 
order is drawn has no certificate on file, he violates section 7786 G. C. and be
comes a party to the transaction, and if the person has never had a certificate, 
the case is more flagrant than where a certificate had expired. 

Attention is invited to section 7690 G. C., which says: 

"Each board of education shall have the management and control of 
all the public schools of whatever name or character in the district. 
* * * Each board shall fix the salaries of all teachers. * * *" 
Thus whatever salary or compensation paid the person in question acting_ as a 

teacher, must have been fixed by the board, as you say that both the board and 
the clerk have "full knowledge" of her being so engaged as a teacher. You 

.. further say that both the board and the clerk have "full knowledge" that the 
person in question has no certificate and that said person is allowed to teach and 
was being compensated therefor in the same manner as though a certificate was 
properly filed. Such being the case, it would indicate that both had a joint knowl
edge of such dereliction and misfeasance and one is knowingly permitting the 
other to violate statutes which both know in their official capacity to exist. The 
board members are the employers and the clerk is the sole judge as to whether 
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the duties demanded in section 7786 G. C., on the part of the teacher, have been 
complied with before warrant will issue. Neither of the parties seem to have 
cared to take cognizance of the law which permits granting of temporary cer
tificates, though having knowledge of it. The clerk pays the teacher, knowing 
there is no certificate on file with him. An employment under these circumstances 
is a nullity and violation of the law, is not a full official act of the board of 
education in such official capacity, but is the voluntary act of those in charge of 
school management and funds. 

The liability of members of a board of education for misappropriation of 
funds has been treated in an opinion of the Attorney-General, 1911-1912, page 
272, and the second branch of the sylabus is here quoted. 

"2. The members of the board of education who voted for the 
move, are guilty of a misfeasance and are subject, under the terms of 
286 G. C., to civil action by the proper legal officer for a recovery." 

This was a case where a board had paid a newspaper for publishing an an
nual financial statement, such publication not warranted by law; the third branch 
~f the syllabus exonerates the clerk as a "ministerial officer" and does not apply 
here, for in this case the clerk has violated the additional section 7786 G. C., 
which specifically provides that he must not pay out funds until proper certificate 
of competency is filed with him personally. 

And so, while you do not ask for the liability of the person who actually 
received the misappropriated funds, it is well to consider that angle also, though 
the bureau is possibly familiar with the decision of the Ohio Supreme Court, which 
affirmed the constitutionality of sections 274, 284 and 286 et seq. G. C. creating 
the bureau of inspection and supervision of public offices, defining its powers, and 
providing for a short form of pleading. This was the case of The State ex rel 
Smith, Pros. Atty, vs. Maharry, which came up on error to the court of appeals 
of Muskingum county and was decided March 5, 1918, reported in 97 0. S. at 
page 272. The facts in this case were that one Maharry, a contractor, had con
structed a bridge for the county and had received $18.30 in excess of the amount 
due him. For the recovery of this sum the prosecuting attorney of :Muskingum 
county brought an action before a justice of the peace of the county and in the 
later appeal to the Supreme Court the plaintiff suing for a recovery was assisted 
by the Attorney-General and special counsel from his office. In this late decision 
Judge Wanamaker, speaking for the court, says: 

"In the hearing before the court of appeals the court held the statute 
to be constitutional, but that it did not contemplate or include actions 
against others thaii public officers; in short, that no action under this 
statute (286 G. C.) could be brought against contractors or other private 
persons or corporations." 

And it may be said that such was a general view prior to the time of the 
decision in 97 0. S. 272, here quoted. Coming to the important feature of the 
liability of parties who actually receive the misappropriated funds, the court 
further say: 

"The statute is a most efficient policeman in safeguarding public 
property and public funds. * * * 

The more serious question arises as to the scope of the statute. It 
clearly applies to public offi~ers. Does it likewise afford a remedy against 
the public generally? This is a remedial statute, that is, it furnishes a 



191 ATTORNEY-GENERAL. 

remedy, and remedial statutes are to be liberally construed in order to 
effect their manifest purpose. 

What is the paramount purpose of these statutes? It is to protect 
and safeguard public property and public moneys. Finally we have come 
to regard all public property and all public moneys as a public trust. 
The public officers in temporary custody of such public trusts are the 
trustees for the public, and all persons undertaking to deal with and 
participate in such public trust do so at their peril, that is, the rights 
of the public, as beneficiaries, are paramount to those of any private 
person or corporation. 

Courts have unanimously held that any person who knows, or ought 
to know, that he is dealing with a trustee of a private trust, deals at 
his peril, and is put upon inquiry to ascertain if the action of the trustee 
is proper and legal. If this is the doctrine as to private trusts, with 
greater force of reason it should be the prevailing doctrine as to public 
trusts. 

The pertinent part of section 286 is as follows : 'If the report sets 
forth that any public money has been illegaly expended or that any 
public money collected has not been accounted for, or that any public 
property has been converted or misappropriated, within ninety days after 
the receipt of such certified copy of such report the Attorney-General 
or such prosecuting attorney * * * shall cause to be instituted, and 
each of said officers is hereby authorized and required so to do, civil 
actions in the proper court.' 

It should be noted that the statute covers 'any public money * * * 
illegally expended * * * or any public property * * * converted 
or misappropriated.' 

When either of these two facts appear, that is (a) illegal expen
diture of public money or (b) any public property converted or misap
propriated, then there is warrant and authority in law for bringing the 
action under these statutes. 

But it is claimed that such actions can only be brought when the 
'public money' has been unlawfully paid to some officer, or when the 
'public property' has been unlawfully misappropriated· by some public 
officer. 

These statutes do not place any such limitation upon actions brought 
under them. They are manifestly in the interest of conserving 'public 
money' and 'public property,' and he who wrongfully takes such 'public 
money' or 'public property' may be, and should be, sued under these 
statutes. 

Private persons may undertake, and it is common knowledge very 
often do undertake, to dissipate or misappropriate public money and public 
property, and these statutes impose upon officers of the law the duty to 
bring suits to recover the same. But how can such actions be made 
effective unless suit is brought against the person or persons who wrong
fully hold the 'public property' or who have wrongfully taken the 'public 
money?' 

:'lfanifestly the wrongful acts contemplated by this statute, that is, the 
wrongful taking of public money or public property, if limited only to 
public officers, would emasculate and destroy 95 per cent of the virtue of 
the statute. 

This court does not feel warranted in giving the statute such a nar
row and technical construction as would paralyze this important safe-
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guard to the .protection of the public trust in more than nine-tenths of 
the cases arising thereunder. 

* * * Public authorities have their option as to which sections 
they will utilize in protecting public money and public property." 

The above quotation at length is here given as showing the view of the 
Supreme Court on cases of this kind, and such view is now Ohio law as regards a 
recovery against the person who actually received the misappropriated funds. But 
it may be said that the cases are not parallel in that the contractor seemingly 
rendered no service for the funds received, while here the teacher did render 
service; service that was satisfactory at least to her employers, the school author
ities; and possibly to the patrons of the school and so only the court can say 
as to what the measure of damages in such a case mig~t be. On the other hand 
however, is the presumption of the law that a person without a certificate to 
teach is incompetent to do so, for the certificate is the legal measure of com
petency. The certificate is a license to teach granted on ability shown; until 
the person can show a certificate, either temporary or otherwise, that person can
not be considered a teacher ill the eye of the law, any more than a person studying 
medicine can be called a doctor before he has complied with the requirements 
of his profession; or a law student can appear in the Supreme Court without an 
admission to the bar, showing competency. The law demands a teacher's cer
tificate before pay, yes, even before entry on service that might bring pay, for sec
tion 7830 G. C. says : 

"No person shall * * * enter upon the performance of his duties 
as a teacher * * * who has not obtained from a board of examiners 
having legal jurisdiction, a certificate * * * that he or she possesses 
an adequate knowledge of the theory and practice of teaching." 

Here the person entered "upon the performance" in direct violation of section 
7830 G. C. and must have had knowledge of the existence of the same; again, it 
is a rule of law that persons dealing with public officials are charged with having 
knowledge of the powers of such officials; all concerned still had the avenue of the 
temporary certificate provided for in section 7826 G. C. for emergency purposes, 
but seemingly failed to take advantage of such curative regulation. 

It is therefore the opinion of the Attorney-General that where a teacher is 
allowed to teach without the certificate demanded by statute, with and under full 
knowledge of the board of education as well as the clerk of the board, both the 
members of the board of education participating in such illegal act and the clerk 
of such board are liable for any compensation paid from school funds to such 
person without certificate; and the person receiving funds misappropriated can be 
sued under section 286 G. C.; that all three of the parties concerned in the illegal 
act have violated separate sections of the statutes. 

Respectfully, 
]OHN G. PRICE, 

Attorney-General. 
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104. 

SCHOOLS-DISTRICT SUPERIXTEXDEXT-DUTIES-SALARY PAY-
ABLE IN' TWELVE IXSTALUIENTS. 

.4 district school s11peri11te11de11t is appoi11ted for the school ·year and his 
duties run throughout such school ;•ear; salary should be paid in tweh•e i11stall-
111e11ts rather tha11 11i11e. 

Cou:MBL'S, OHIO, ::\larch 8, 1919. 

Hm,. C.\LVIX D. SPITLER, Prosernti11g Attorney, Tiffin, Ohio. 
DEAR Sm :-Acknowledgment is made of your letter of February 4, 1919, re

questing the opinion of the Attorney-General on the following ·statement of facts: 

"The question has arisen as to whether the district superintendent 
mentioned in section 7706 of the General Code can draw his pay in nine 
equal installments annually instead of twelve equal installments, The dis
trict superintendent contends that he should be permitted to draw his pay 
in nine equal installments annually because his work is completed within 
the nine months. 

I have rendered an opinion to the effect that the services of the said 
superintendent shall be paid for dependent on the time, and not on the 
amount of the services rendered; and inasmuch as said superintendent is 
employed in this county for a year at a time, I have advised that his pay 
shall be made in twelve equal installments instead of nine." 

In a later letter dated February 24, 1919, you say that the employing resolution 
"simply stated that the superintendent was to be hired for a period of two years 
at a fixed salar:y per a1m11111. * * * you arc to assume that the compensation is 
based upon an annual wag1: hire." 

Attention is invited to section 7706 G. C., covering the duties of a district 
superintendent, which says:

"* * * He shall report to the county superintendent annually, and 
oftcucr if required as to all 111atters under his supervision. He shall be the 
chief executive officer of all boards of education within his district and 
shall atte11d a113• a11d all 111eeti11gs. He may take part in their deliberations, 
but shall not vote. Such time as is not spent in actual supervision shall 
be used for orga11i::atio11 a11d administrative purposes and in the instruc
tion of teachers. At the request of the county board of education he shall 
teach in teachers' training courses which may be organized in the county 
school district." 

Section 7706-3 G. C. says : 

"The county g,uperintendent shall hold 111011thly 111eeti11gs with the dis
trict s11peri11tc11dc11ts and advise them on matters of school efficiency. * *" 

Section 4741 G. C. says: 

"The first election of any district superintendent shall be for a term 
not longer than 011e :year, thereafter he may be re-elected in the same 
district for a period not to exceed three ~/ears. \Vhenever for any cause 

7-Vol. I-A. G. 
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in any district a superintendent has not been apointed by September first, 
the county board of education shall appoint such superintendent for a 
term of one year." 

Section 4743 G. C. says: 

"The co111pe11satio11 of the district superintendent shall be fi,i-cd at the 
same time that the appointment is made and by the sa111e authority which 
appoints him; * * *. The salary of any district superintendent shall 
in no case be less than one thousand dollars per a11111t111. '~ * *" 

Section 7689 G. C. says: 
"The school year shall begin on the first clay of September of each 

year, and close on the thirty-first day of August of the succeeding year. 
* * *" 

From the analysis of the above quoted sections, it is apparent that the district 
superintendent is elected for the school :i•car which ends with the thirty-first clay 
of August of each calendar year and his compensation would not be all due until 
the end of his term for which elected, that is to say, the encl of August of each 
year. It must be remembered that a portion of the annual salary of district 
superintendents is paid by the state, and a board of education is but a trustee for 
that portion furnished by the state; so in reality, if they feel that the salary had 
been fully earned at the encl of nine months and paid the same out in full with 
three months of the school year yet to run, they would be paying out state funds, 
aside from their own, in advance of the rendering of service. 

But a closer examination of the sections above quoted clearly shows that the 
district superintendent, as well as the county superintendent, is elected for the 
year, for he shall be paid so much "per annum," in the language of section 4743 
G. C. His duties in his jurisdiction are largely the same as the city or village 
superintendent in the latter's territory, and no one can well say that a school 
superintendent has no duties to perform in the period from the last clay of school 
to the thirty-first clay of August. And it is idle to say that it is good policy to 
advance the pay of a public servant before the duties and work are completed, but 
such would be the case of an annual employe who received an annual pay in nine 
installments ending three months before the close of the year for which appointed, 
especially if duties are to be performed in those three months. 

Under section 7706 G. C. he is to report to the county superintendent as often 
''as required," and reports might be wanted during the three months in question. 
If the district superintendent had received his full pay and it was the expiration of 
his contract, his whereabouts might not be known and he would not be in readi
ness for any reports. In the absence of additional compensation he might fail to 
do any of the things expected of him, in that three months, having been paid in full 
at the encl of nine months. 

He is further required to attend "any and all meetings" of boards of education 
in his district, for he "shall be the chief executive officer of all boards of educa
tion in his district" and no one can say that there might not be one or more board 
meetings in his district in those three months. 

The section further provides that the time not spent in "actual supervision"
that is, the session of school-shall be used for "organization and administrative 
purposes," it being the intent of the law that some steps on organization be taken 
before the opening of school in .September, where the same is possible. 

- The section further says: "* * * he shall teach in teachers' training 
course~ which may be organized in the county school district." 
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Thus it is contemplated that he must be in readiness to do this particular 
thing and this might occur, and does occur, frequently in the period prior to 
August thirty-first. 

.\gain, the purpose of section 7706-3 G. C. wo11ltl be defeated if the district 
superintendent was considered as entirely through with his work at the end of nine 
months, for the section says: "The county superintendent shall hold monthly 
meetings with the district superintendents and advise them ,:, * '\" Xothing 
herein indicates that the county superintendent can not hold such meetings in 
June, July or August: and if such meetings are called at the times indicated, it is 
the duty of the district superintendents to attend. 

As to the question of compensation of district superintendents, section 4743 
G. C. says that the same "shall be fixed * ,:, * by the same allthority which 
appoints him." That is to say, the boards of education doing the employing, and 
the fixing of compensation usually carries with it the times when such compensa
tion is due, and it is not due until service is rendered, and it is for the board to 
~ay when services are rendered, for section 7690 G. C. gives boards of education 
the management and control of public schools and the power "to fix salaries." 

The district superintendent is more than a teacher, for while a teacher might 
have his work completed with the last month of school and is free to go, the 
same is not true of the district rnperintendent, for he must take up the threads 
of detail which are left undone, such as certifying the names of those eligible to 
high schools, and this can not be done until the term of active school work is 
ended. Aside from mere supervision during the school session, it must be held 
that his position was created for the purpose, in part, of having the organization 
ready for the reopening after September first, and the Jaw did not contemplate a 
period of three months in which there would be no superintendency, and the 
"school year" is what is in mind in the employment of a school superintendent 
and the school year ends on August thirty-tirst of each calendar year. 

From the sections quoted. it seems the clear intent' of the law, and the opinion 
of the Attorney-General is, that a district superintendent is an annual employe, 
appointed for the school year, ending August thirty-first, and his whole compensa
tion is not earned until that time and hence is not due, and if such annual com
pensation was paid in monthly installments, there would be twelve payments. 

Respcctflllly, 
JOHN G. PRICE, 

Attorney-General. 

105. 

SCHOOLS-TRAXSFERRED SCHOOL PROPERTY-BECO:-.IES VESTED 
L\J BOARD OF EDUCATIO)J TO WHICH TERRITORY TRA::-JS
FERRED. 
Legal title to school property 1ocated ill territory trausferred by a colt11ty 

board of education to an adjoi11ing exempted village school district or city school 
district, or to a11other coll11ty school district, becomes i•ested ill the board of educa
tion nf the schonl district to which rnch territory is tra11sf erred. 

Co1,c1rnt·s, Omo, :-.rarch 8, 1919. 

Ho:-.. Jom, P. PHILLIPS, JR., Prosecuting Attonzo•, Chillicotlze, Ohio. 
DEAR Srn :-Acknowledgment is made of your request for an opinion on the 

following statement of facts gi,·en by you: 
"Under authority and by Yirtue of section 4696 of the General Code 
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of Ohio, a county board of education transferred a part of a school dis
trict of the county school district to an adjoining exempted village school 
district situate in an adjoining county. All proceedings have been 
regular and the transfer is now in effect. 

Does the legal title to the real estate of the board of education in 
the district, so transferred, remain in the board of education of the 
former district or pass t? the board of education of the new district?" 

It is noted that you say all proceedings in the transfer in question have been 
regular and made under section 4696 G. C., the section which governs the transfer 
of territory from one county school district to another county school district or 
to an exempted village school district. On your statement of facts it is apparent 
that the village school district to which the territory was transferred is both an 
exempted village district and is situate in another county. The question is, when 
does legal title to such territory or property pass, if it passes at all? 

The legal title te school property in such territory for school purposes passes 
at the time that the transfer is regularly made under section 4696 G. C., and show
ing the intent of the legislature in the matter of legal title to school property trans
ferred, the following language occurs in section 4692 G. C. : 

"* * * The legal title to the property of the board of education 
shall become vested in the board of education of the school district to 
which such territory is transferred * * *." 

It is true that the above section referring to transfers in same county does 
not refer to a transfer such as you have in mind, but section 4692 G. C. and sec
tion 4696 G. C. were enacted at the same time and such necessary language may 
have been omitted in section 4696 G. C. because the prior section shows the intent 
as regards legal title to transferred school property. 

Bearing directly upon section 4696 G. C., as regards the legal title to school 
property situate in territory transferred, a former Attoney-General has said in 
opinion found in Vol. II of Annual Report of the Attorney-General for 1912, 
page 1282: 

"Under section 4696 G. C. the funds and indebtedness of the township 
school district should be equitably apportioned between the township and 
village district as therein provided. 

The statutes do not provide specifically for the disposition of the 
school building situated in the 1rillage but the decisions endorse the 
reasonability of permitting the newly created district to take title to 
school property within its limits and which was designed for its use. and 
such is to be deemed the policy of the law." 

It is therefore the opinion of the Attorney-General that legal title to school 
property located in territory transferred by a county board of education to an 
adjoining exempted village school district, or a city school district, or to another 
county school district, becomes vested at the time of transfer properly made 
under section 4696 G. C. and when a map is filed with the auditors in the counties 
affected by such transfer. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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106. 

ROADS AXD HIGH\\'AYS-TO\\'XSHIP TRC'STEES PROCEED WITH 
ROAD I:\IPROVE:\lEXT L'XDER SECTIOXS 3298-1 TO 3298-15n G. C.
\VHEX \\'HOLE COST OF D!PROVDIEXT CAX BE PAID OUT OF 
ROAD LEVIES-ORDER REQVIRES l'XAXDIOC'S VOTE. 

If tow11slzip trustees, acti11g b}• virtue of sections 3298-1 to 3298-15n G. C. 
( 1070. L. 73), begin proceedings for road impro,:eme11t by 1111a11imous vote in the 
absence of the filing of a petitio11 as prm:ided i11 section 3298-5, such trustees have 
authority, under section 3298-15, to order tlzat the whole cost of the improvement 
be paid out of the road levies 111e11tioned in said section 3298-15, provided that such 
arder be made by 1ma11i111ous vote a11d be set forth in t/ze resolution declaring the 
necessity of the improvement. 

Cou::-rni.:s, 0Hro, :\larch 8, 1919. 

HoN. CALVIN D. SPITLER, Prosecuti11g Attorney, Tiffin, O/zio. 
DEAR Srn :-In a communication dated February 24, 1919, you submit, for the 

opinion of this department, the following: 

"One of the townships in this county is proceeding to pike a certain 
roa<l and it will be necessary to issue bonds in order to pay for the im
provement. The trustees are piking this road by resolution unanimously 
agreed upon, and if is their desire that the township pay all the costs 
and expenses instead of assessing any part thereof against the land 
owners, inasmuch as all other roads in the township have been piked at 
the expense of the taxpayers and no one has been assessed on any road 
improvement. 

I would like your opinion as to whether section 3298-15 will permit 
them to order the expenses of sai<l improvement to be paid out of the pro
ceeds of any levies for road purposes including the proceeds of the 
bonds to be issued." 

It is assume,! that· the township trustees are undertaking the proposed im
provement by virtue of sections 3298-1 to 3298-1511, G. C., found in 107 0. L., begin
ning at p. 73. This series of statutes begins with the statement in section 3298-1: 

"The board of trustees of any township shall have power, as here
inafter provided, to construct, reconstruct, resurface or improve any public 
road or roads, or part thereof, under their jurisdiction," 

and sets forth a general plan whereby the township trustees may make road im
vrovements. Sections 3298-2 to 3298-4 G. C. have reference to action by the trus
tees when there is presented to them a petition for the improvement signed by at 
least fifty-one per cent of land or lot owners, etc.; while section 3298-5 provides 
that the trustees may by unanimous vote take the necessary steps for the improve
ment, even though no petition may have been presented. Provision is made that 
the cost and expense of the improvement may be paid in any one of the methods 
set forth in section 3298-13, whether the improvement proceedings be initiated by 
petition or by unanimous vote of the trustees ( sections 3298-2 and 3298-5 G. C.) 

Said section 3298-13 provides: 
"The compensation, damages, costs and expenses of the improve

ments shall be apportioned and paid in any one of the following methods, 
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as set forth in the petition : All or any part thereof shall be assessed 
against the real estate abutting upon said improvement, or against the 
real estate situated within one-half mile of either side thereof, or against 
the real estate situated within one mile of either side thereof, according 
to the benefits accruing to such real estate; and the balance thereof, if 
any, shall be paid out of the proceeds of any levy or levies for road pur
poses upon the grand duplicate of all the taxable property in the town
ship, or from any funds in the township treasury available therefor; when 
the board of township trustees acts by unanimous vote and without the 
filing of a petition, the trustees shall set forth in their resolution de
claring the necessity for the improvement, the method of apportioning and 
paying the compensation, damages, costs and expenses of the improve
ment, which may be any one of the methods above provided." 

The next section in point is that which gives rise to your inquiry, section 
3298-15, reading as follows: 

"The township trustees upon a unanimous vote, may without a petition 
thereof, order that all the compensation, damages, costs, and expenses of 
constructing any improvement be paid out of the proceeds of any levy 
or levies for road purposes on the grand duplicate of the township, or 
out of any road improvement fund available thereof." 

Since sections 3298-13 and 3298-15 have a subject-matter in common, namely, 
payment of the "compensation, damages, costs and expenses" of the improvement, 
and are parts of one enactment, they must of course be construed together. Sec
tion 3298-13 in turn relates back to and provides for the two distinct situations 
contemplated in sections 3298-2 and 3298-5, respectively: First, an improvement 
initiated by petition, as to which the cost and expense shall be paii in accordance 
with such of the methods named in section 3298-13 as shall have been designated 
in the petition; and second, an improvement initiated upon unanimous vote of the 
trustees, as to which the cost and expense shall be paid in accordance with such of 
the methods named in section 3298-13 as shall have been designated by the trustees 
in their resolution declaring the necessity of the improvement. It is thus seen 
that, in any event, the first step in the improvement proceedings must embrace a 
statement of the plan according to which the improvement is to be paid for. 

With these considerations in mind, it becomes clear that where the township 
trustees, acting by virtue of the series of statutes first above noted, initiate the im
provement proceedings by unanimous vote, such trustees have authority, by section 
3298-15, to order that the whole cost of the improvement be paid out of the pro
ceeds of any levy or levies on the grand duplicate of the township, or out of any 
available road improvement fund of the township; provided, however, that such 
order be made by unanimous vote and be set forth in the resolution declaring the 
necessity of the improvement. 

The foregoing constitute sufficient answer to your inquiry, if your only purpose 
is to ascertain whether the improvement may be made without assessing part of 
the cost against abutting or contiguous real estate. However, inasmuch as in the 
course of your communication you use the expression "whether section 3298-15 will 
permit them" (the township trustees) "to order the expenses of said improvement 
paid out of the proceeds of any levies for road purposes including the proceeds of 
the bonds to be issued," some further observations may not be out of place. 

Section 3298-15 provides, in terms, that the trustees upon unanimous vote may 
"order that all the compensation, damages, costs and expenses of constructing any 
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improvement be paid out of the proceeds of any levy or levies for road purposes 
on the grand duplicate of the township, or out of any road improvement fund 
available thereof." 

Section 3298-15d G. C. provides for a levy on all the taxable property of the 
township for the purpose, among others, of "improving roads under the provis
ions of section 3298-1 to 3298-15n inclush·e of the General Code"; and section 
3298-15e provides that bonds may be issued in anticipation of the collection of such 
taxes, "in any amount not greater than the aggregate sum necessary to pay the 
estimated compensation, damages, costs and expenses of such improvement." 

While the provisions of section 3298-15 G. C. are very broad in authorizing 
the trustees to order the cost of the improvement paid out of the proceeds of any 
levies for road purposes on the grand duplicate of the township, yet in making 
actual use of the funds which have accrued and which are to accrue from such 
levies, certain other matters must be borne in mind. For instance, if funds in 
the treasury or funds coming in to the same through current levies have already 
been appropriated, or if such funds have been anticipated by bond issues, such 
funds to the extent thus appropriated or anticipated may not be used for the 
proposed improvement work (See section 5660, G. C. and Art. XII, section 11, 
Constitution of Ohio). Furthermore, the provisions of said section 5660 G. C., 
relative to filing of clerk's certificate of funds on hand before contract may be 
entered into by the trustees, must not be overlooked. 

Respectf11ll3•, 
JOHN G. PRICE, 

A ttoniey-General. 

107. 

APPROVAL OF BOND ISSUES OF MAHONING COUNTY lN THE SUM 
OF $65,000.00, $18,000.00 AND $36,000.00. 

COLUMBUS, Omo, March 8, 1919. 

lnd11strial Co111111issio1i of Ohio, Columbus, Ohio. 

108. 

APPROVAL OF BOND ISSUE OF VILLAGE OF CELINA IN SUM OF 
$20,000.00. 

Industrial Co111mission of Ohio, Col!t111b11s, Ohio. 

Cowr.rnus, Omo, March 8, 1919. 

https://20,000.00
https://36,000.00
https://18,000.00
https://65,000.00


200 OPINIONS 

109. 

APPROVAL OF FrnAL RESOLUTIONS FOR ROAD DIPROVDIE~T IN 
GUERNSEY, PERRY AND WAYNE COUNTIES. 

HoN. CLINTON CowEN, State Highwa::y Co111111issioner, Columbus, Ohio. 

COLUMBUS, OHIO, March 8, 1919. 

110. 

DISAPPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVEMENTS 
lN MONTGOMERY AND WAYNE COUNTIES. 

COLUMBUS, Omo, March 8, 1919. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR SIR :-I am in receipt of your letter of March 6, 1919, enclosing, for my 

approval, final resolutions on the following improvements: 

Cincinnati-Dayton road, I. C. H. No. 19, sec. 0-1, Montgomery county. 
Cincinnati-Dayton road, I. C. H. No. 19, sec. 0-2, Montgomery county. 
Cleveland-\Vooster road, I. C. H. No. 25, sec. E, Wayne county, type 

A, B and C. 

The certificate of your department accompanying the two resolutions first 
named, Montgomery county, shows that the appropriations have been made from 
main market road fund, while the final resolutions themselves do not indicate that 
the roads l:o be improved are main market roads. As under section 1221 G. C. 
the main market road funds may be used only on main market roads, the resolu
tions are notJ in proper form unless they show the roads in question are main 
market roads, if such be the fact. 

As to the final resolution covering I. C. H. No. 25, section E, \Vayne county, 
type A, B and C, it is noted that the resolution relating to type C is signed by one 
of the county commissioners only. 

For the reasons indicated, the resolutions are returned without my approval. 
Respectfully, 

JoHN G. PRICE, 
Attorney-General. 
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Ill. 

APPROVAL OF LEASES OF CANAL AND RESERVOIR LANDS. 

CoLi;~rni;s, Oruo, March 8, 1919. 

Hm,. JoHN I. ::\IrLLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR Srn:-I have your letter of February 28, 1919, in which you enclose leases, 

in triplicate, for my approval, as follows: 
Valuation. 

Benjamin McCracken for State Canal lands, East of Newark, 
Ohio, agricultmal ptuposes __________________________________ _ $700.00 

A. L. Coakley, lease of abandoned Hocking Canal property 
near Nelsonville, Ohio, agricultural purposes ___________________ _ 433.33 

Frank K9enig, abandoned Ohio Canal lands near Ashtville, 
Ohio, agricultural pmposes. _________________________ --- - _ - __ _ 625.00 

B. B. Magill, small island in Lake St. Marys, cottage site 
ptuposes__________________________________________________ _ 200.00 

Frank Minner, portion of abandoned Hocking Canal near Nel-
sonville, OhJo, agricultural ptuposes ____________________________ _ 500.00 

I have carefully examined these leases, find them correct in form and legal and 
am, therefore, returning the same to you with my approval endorsed thereon. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

112. 

APPROVAL OF BOND ISSUE OF MONTGOMERY COUNTY IN SUM OF 
$100,000.00. 

Industrial Comm 'ssion of Ohio, Co!umbi,s, Ohio. 

CoLu~muR, Oruo, March 10, 1919. 

113. 

APPROVAL OF A: TRACT OF TITLE TO LOTS No. 47, 48, 49, 50 AND 51 
OF WOOD-BROWN PLACE ADDITION-OHIO STATE UNIVERSITY. 

Cou:~mus, Omo, March 10, 1919. 

HoN. CARL E. STEEB, Secretary, Board of Trustees, Ohio State University, Columbus, 
Ohio. 

DEAR Srn:-You recently submitt{)d for examination abstract of title covering 
the following premises: 

"Being lots Nos. 47, 48, 49, 50 and 51 of Wood-Brown Place Addition 
as the same are numbered and delineated upon the recorded plat thereof, 
of record in plat book 5, page 196, recorder's office, Franklin county, Ohio." 

I have carefully examined the abstract which is dated February 18, 1919, and 
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find that it properly evidences title to the premises described, in the name of Annie 
Warden on said date, and that there are no liens or assessments against said title. 

Since the submissio,n of said abstract, certain unsigned deeds for the conveyance 
of said premises to the state of Ohio were submitted to me and examined and found 
to be in proper form, and therefore finding the title to said premises to be in said 
Annie W arde:n, a:nd finding the proposed deeds in proper form for vesting title in the 
state whe;n duly executed and delivered, I hereby approve said title as exhibited by 
said abstract. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

114. 

INTOXICATING LIQUORS-SEI7.ED FOR USE OF VIOLATION OF LIQUOR 
LAWS-PROPERTY OF OWNER-NOT APPLICABLE TO DRY TERRI
TORY. 

Intoxicating liquors seized for. use as evidence of violation of liquor laws remain the 
property of the owner at the time of seizure and should be released to him upon the final 
disposition of the case, in the absence of statutory provision to the contrary, such as is now 
applicable to liquor seized in dry territory. 

CoLuMnus, Omo, March 10, 1919. 

HoN. CHESTER A. MEcK, Prosecuting Attorney, Bucyrus, Ohio. 
DEAR Sm:-I have your recent communication regarding the disposition of 

intox~cating liquors seized by inspectors of the state liquor licensing department in 
the course of an investigat~on, and now held in the possession of the sheriff, and re
questing my written opinion as to the proper disposition of such liquors upon the 
following statement of facts and i'nquiry: 

"A raid was made on a building occupied by R. after he w:a,s found to be 
selling intoxicating liquor, without a license, and in this raid, several hundred 
dollars worth of intoxicating liquor was seized. We filed a qh:uge against 
R. under section 1261-63 of the General Code in the mayor's court. He 
pleaded guilty and was fined $300.00 arid coi:11:s, which he paid. He now 
claims the intoxicating liquor which was seized, and which is now in the 
possession of the sheriff, and which the sheriff is holding, under my orders, 
until the matter can be determined. 

Section 6181 of the General Code provides that a judgment of conviction 
shall be a bar to suits for the recovery of liquors seized or their value. But 
this seems to apply to dry territory only. I was of the opinion that the 
liquor still belongs to R. because of the fact that this is wet territory. 

· I would like to have your opinion as to the present ownership of this liquor, 
and what disposition is to be made of it." 

Section 6181 G. C., to which you call attention, is as follows: 

"Liquors seized, as hereinbefore provided, and the vessels containing 
them, shall not be taken from the custody of the officer by writ of replevin or 
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other process while the proceedin11:s herein provided are pending. Final 
judgment of conviction is such proceecl.inv;s is in all cases a bar to all suits 
for the recovery of liquors seized or their value, or for damages alleged to 
arise by seizure and c!etention thereof." 

The subdivision of the General Code, of which section 6181 is a part, by its terms 
is applicable to proceedings arisin11: under local option luws and is not of general appli
cation. I am not aware of any similar statute of general application. 

It is presumed from your statement that the liquors in question were obtained 
by inspectors of the liquor licensing department in the course of their inspections to 
be used as evidence of violation of the liquor laws. You further state that the liquors 
were obtainecl. in wet territory and therefore I am of the opinion that section 6181 
G. C. supra, would not be applic:!.ble in the case under consicl.eration. 

In Englehardt, Aclmr. vs. J(umming, 10 0. N. P. (n. s.) 609, the question of dis
position of gamblirg c!cvices was consic!ered r.nd the following is quoted from the 
syllabus: 

1. Where the record of a magistrate shows that at a trial held before 
him he finds from the evidence that certain slot machines are gambling de
vices, his action in ordering them destroyed is lawful. 

3. The luw does not recognize any property riglits as existing in gam
bling devices." . 

In the opinion the court said: 

"The law does not throw its protecting arm about gambling devices 
and gambling instruments, nor does the law recognize any property rights 
existing in gambling devices, for the use of such devices and instruments are 
subversive and destructive of the best interests of society." 

Obviously, a different result must be reached with respect to the disposition of 
intoxicaring liquors held as evidence, inasmuch as the property right therein is ex
pressly recognized by our laws and an owner, by bringing himself within the require
ments of the law, may make legitimate disposition of such property. 

In an opinion of my predecessor, under date of November 20, 1917, and reported 
in Vol. III of the Opinions of the Attorney-General for that year at page 2113, the 
disposition of moneys in connection with a raid upon a gambling place was considered 
and the conclusion reached was as follows: 

"In the absence of any statute authorizing the forfeiture of mon,ey re
covered in a g:.>.mbling raid, there would be no authority to transfer such money 
to the police relief fund or to the treasurer of a municipality. Such money 
may be applied to the payment of the costs and fines assessed against the 
owner thereof. If any remains after fine and costs are paid, it should be· 
returned to the owner as provided in section 4400 General Code, or to the 
party from wt.om taken as provided in section 4399 G. C." 

It is my opinion that in the absence of statutory authority therefor, and so long 
as property rights ::.re recognized in intoxicating liquors, such liquors es may be held 
for evidence in eases of law violations should be released to the owner when they have 
served their purpose es evidence, and that such liquors remain the property of the 
owr.er at the tirr.e of their seizure. 

Resi:ectfully, 
JOHN G. PRICE, 

Aforney-Gancre!. 
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115. 

ROADS AND HIGHWAYS-APPROVAL OF FINAL RESOLUTION FOR 
ROAD IMPROVEMENT IN CLERMONT COUXTY. 

HoN. CLINTON COWEN, State Highu·ay Ccmmissicner, Columb1is, Ohio. 

Cou:11rnus, Omo, March 12, 1919. 

116. 

APPROVAL OF ABSTRACT OF TITLE FOR TRACT OF LAND KNOWN AS 
"RESERVE" OF WOOD-BROWN PLACE. 

COLUMBUS, Omo, March 12, 1919. 

HON. CARL E. STEEB, Secretary, Board of Trustees, Ohio State University, Columbus, 
Ohio. 

DEAR Srn:-I beg to acknowledge receipt of the abstract of title for the following 
described real estate situate in the county of Franklin, state of Ohio, and in the town
ship of Clinton: 

"Being a tract of land known as the 'RESERVE' of Wood-Brown Place, 
more particularly described 2.s follows: Beginning at a point where the 
western line of the Columbus, Hocking Valley and Toledo right of way inter
sects the north line of Jerry 0. Lisle's land; thence west along said Lisle's 
north line to a corner; thence r.orth 1,153 feet to a comer; thence east 33.50 
feet to said western line of the right of way of the railway aforesaid, thence 
along said line to the place of beginning, containing 5.029 acres more or 
less." 

I have carefully examined said abstract and find no defects in the title to said real 
estate as disclosed thereby. No liens or encumbrances are shown against said real 
estate excepting the taxes for the last half of the year 1918 amounting to $3.03 which 
are unpaid and constitute a lien; no special r.ssessments are reporiecl. as against the 
premises. 

Subject only to the payment of said taxes, I am of the opinion that the abstract 
discloses a good and sufficient title in fee simple in Ludwig and Joseph Bernhard, on 
the date of said abstract, Febru2.ry 21, 1919. 

The abstract is therefore returned with my r.pproval of the title. 
Sir..ce my examination of the r.bffiract hereinbefore referred to, there hr.s been sub

mitted to me certain unsigned deec'.s for the conveyr.r..ce of said premises to the state of 
Ohio which upon examination I find to be in proper form, and when duly executed, 
sufficient for vesting.title in fee s:mple in the str.te. 

Respectfully, 
JOHN G. PRICE, 

/!flnrne!!-Genernl. 
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l li. 

APPRO\'AL OF BOXD ISSl'E OF ::\IARSHALL TOWXSHIP RURAL SCHOOL 
DISTRICT IX THE Sl::.\I OF 514,000.00. 

Industrial Crmmission nf O1.io, Columbui;, Ohio. 

Cou:~rnrs, Omo, :\larch 12, 1919. 

118. 

APPROVAL OF BOND ISSl'E OF HAXCOCK COUNTY IN THE SUM OF 
S42,100.00. 

Industrial Ccmmission rf Ohio, Cc!umbu , 01.io. 

Cou::MBcs, Omo, ::\,larch 12, 1919. 

119. 

APPROVAL OF BOND ISSUE OF HANCOCK COUNTY IN SUM OF 
$18,000.00. 

Industrial Commission nf Ohio, Columbus, Ohio. 

COLUMBUS, Omo, March 12, 1919 

120. 

TREASURER OF STATE-REGISTERED UXITED STATES GOVERNMENT 
BONDS-WHE~ ACCEPTABLE AS COLLATERAL SECURITY FOR 
STATE DEPOSITS. 

Registered United States bonds are acceptable as collateral security for stale deposits, 
1J assigned to and registered in the name rf the stale board of deposit and held in trust for 
the purpose cf securing tl;e deposit. 

CoLCMBcs, Omo, March 13, 1919. 

HoN. R. \Y. ARCHER, Treasurer of State, Columbus, Ohio. 
DEAR Sm:-You have askecl. me to advise you whether registered United States 

Government bonds are 2.cceptable under th~ lc.w as seeurity for the deposit of state 
fur:c.s. 

Section 330-3 of the General Code provides, in pc.rt, that-

"The treasurer of sto.te before me.king such deposits shell require that 
c2.ch ::,nd every approved bank or trust company to deposit with him l:nited 
States Government bonds * * "' or municipal bonds of this state at 
not less than their par value, in an amount equal to the amount of money to be 
deposi~ ed * * *." 

In this connection section 330-6 (1, (:. expres~e~ what is lacking in section :IBO-:~ 
when it provides that- · · · · - · - , 

https://18,000.00
https://514,000.00


206 OPINIONS 

"If, on demand or order of the treasurer of state, ::1 state depository 
fails or refuses to p::1y over the deposit, or any part thereof made therein a~ 
provided by law, the treasurer of state shall sell at public sale any or all of 
the bonds deposited with him l!.S collateral security for such deposits. * * *'' 

and section 330-7 provic1.es that-

"When a sale of bonds has been made by the treasurer of state, and 
upon payment· to him of the purch::1se money, the chairman and ;ccretary 
of the board of c1.eposit shall transfer such boncl.s whereupon the absolute 
ownership of the bo1:ds shall pass to the purchasers thereof. * * *" 

The general provisions of the statutes of the United States, R. S sections 3704 
and 3706; U. S. Compiled Statutes, sections 68l!l-6821, respectively, are as follows: 

""
7henever it is proved to the secretary of the trea.sury by clear and 

satisfactory evicl.ence, that [lny duly registered bond of the United States * 
* * has been lost or destroyed, so that the s:1me is not held by any person 
as his own property, the secretary shall issue a duplicate of such registered bond. 
* * * 

The secretary of the treasury is hereby authorized to issue, upon such 
terms and under such regulations as he may from time to time prescribe, regis
tered bonds in exchange and in lieu of any coupon bonds. * * *" 

There is also the provision of section 3705 R. S., section 6820 U. S. Compiled 
Statutes, to the effect that the owner of a missing registered bond must give bond to 
incl.emnify the United. States from any claim because of the lost or <1.estroyed bond. 

These provisions seem to assume at least that rcgis:ered bonds issued by the 
secretary of the treasury P,rc negotiable. · However, it is clear thr.t they are not nego
tiable. I have eX2.mined a registered bond of the issue known as the "Third Liberty 
Loan." By it the United States promises to pay a n::.med person or f.is registered 
assignee the amount therein named. Assigrment can be mac1.e only in the manner 
specified by the regulatior.s of the tre::.sury department r.r.d set forth on the back of 
the bond. Briefly stated, the requirement is that the assignment must be endorsed 
on the bond in writing P,nd attested before certain <1.esignated officers. When such 
attested assignment is made the named assignee is entitled to have the bond transferred 
on the books of the treasury department, and theredter to receive the installments of 
interest, and ultimately, if he remains the owner thereof so long, the principal sum. 

It is clear that such an instrumer.t is r.ot r.egoti::i.ble. Sec-

Scollins vs. Rollins, 173 Mass. 275; 
Savings Institute vs. National Exch2.nge B2.nk, 170 N. Y., 58; 
Benwell vs. Newark, 55 N. J. Eq., 2eo. 

Not being negotiable, such bond is not an obligation the absolute ownersr.ip of 
which can be transferred to a vendce in the sense in which the absolute ownership of 
a negotiable instrument would be transferred by delivery or endorsement .md delivery. 
It is not an obligation the mere deposit of which woulcl. afford any security of the kind 
contemp'.ated by section 330-3 G. C.; for such naked deposit would not vest in the 
treasurer o'. state or the state board of deposit any specid legal property in the obliga
tion represented by the paper writing wh ch·. might be so deposited. In other words, 
the mere deposit of a registered bond with the treasurer of state would be worthless 
as security. 

https://ownersr.ip
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For this reason, .i.nd because neither the trmLsurer of ;;late nor the board of deposit 
could make to the vLndce of such bonds which might be sold under section 330-6, 
supra, such a title ll.S would amount to "absolute ownership" within the meaning of 
section 330-7, it might be technically argued that the sta' ute il.oes not contemplate the 
use of such registered bonds as collateral security for state deposits. But though 
it is true that such use is not within the precise letter of the statute, it may be deemed 
to be within its spirit; for by the employment of adequate devices such registered 
bonds may be so employed as to afford in truth a higher form of real security for the 
performance of the obligation cf the depo8ito~y th_u..n coupon bonds might afford. Sec
tion 330-3 doqs not discriminate among the different kincl.s of l:ni',ed States bonds 
which may be "deposited," J:,ut on its face makes all such government bonds accepta
ble as se.curity for state deposits. By giving to this section and to the other sec:ions 
which have been quoted a liberal interpretati<;m to effectuate the 11\3,in purpose for which 
they were enacted, it is possible to say that they contemplate such steJ?S as may enable 
the use of any kind of Unitecl. States bonds as security for the purposes therein men
tioned. Such steps in the case of registered honclR would be as follows: 

Inasmuch as the s:ate board of deposit must make title to possible purchasers 
(sec~ion 330-7), registered bonds intended to be used for the purpose named should be 
assigned to and registered in the name of the state board of deposit of the state of Ohio. 
This is all that can appear on the back of the registered bond. There should, however, 
be exe,mterl in duplicate a trust agreement reciting the assignment and transfer o the 
bonds to the state board of deposit and their custody by the treasurer of state, and de
claring that such assignment and transfer of possession is upon trust to secure the faithful 
performance of the obligation of the assignor (the depository) to the state of Ohio 
under the state depository law; and that the state board and the treasurer of state are 
faithfully to account, for all interest received on bonds, to the depository so long as 
it is not in default, and to execute such proper re-assignment as may enable the de
pository to secure again the legal title of the bonc~s upon the complete discharge of i-ts 

·obligations under the depository contract. The trust agreement should also provide 
that in the event of default the trustee (the board of deposit and the treasurer of state) 
should have such power of sale as is provided for hy section 3:m-6 G. C., and powm to 
transfer the legal title of the bon<ls by assignment, in the m:mncr provided by the 
regulations of the United St'.ltes tre'.lsury department, to the purchn.s2rs at such sales 
in the ma1111u provil'.cd by section 330-7 G. C., aerounting, howeycr, to the cl.cposi:ory 
for any surplus in the fund realized from the sde of the bonds and the interest col
lected and unpaid over the amount due the sta',e and the expenses of the sale. 

In the event of default under such deposit the proceedings would be such as are 
indicated by lhe form of the above outlined trust :.igreement. 

Respectfully, 
Jonx G. PRICE, 

A ttr,rney-Gemral. 

121. 

APPROVAL OF BOND ISS"GE OF XEW PHILADELPHIA CITY SCHOOL 
DISTRICT IX THE SC:\1 OF 810,000.00. 

Industrial Commislrion of Ohio, Columbus, Ohio. 

Cou;:1mus, Omo, :\larch 13, 1919. 

https://810,000.00
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122. 

COUNTY CHARGE-EXECUTION OF DEFECTIYE DEED BY SAID PARTY 
-PROCEDURE FOR COUNTY TO FOLLOW TO OBTAIN SAID REAL 
EE-TATE. 

On or about December 21, 1918, V. L., a resident of M. county, for an alleged con
sideration of $1.00, which was not paid, executed and delii'ered to B. M. G. and others, a 
deed for real estate of which said V. L. u·as then the owner. Said deed u·as attested by 
but one witness. A. few days after the execution a'Yld delivery of such defectire deed, ti.rough 
the efforts of said B. M. C., said V. L. was placed in the county infirmary of M. county 
and became a charge therein. 

1. The county commissioners of M. county may takt :possession of said land and 
sell it under favor of section 2548 G. C. 

2. -The grantees of said defective deed are proper parties defendant in the proceed
ings to sell said real estate under sections 2548 and 11255. 

3. In such action to sell, in said grantees answer, setting up and relying upon the 
deed to them, the commissioners may reply alleging fraud, failure of consideration and 
invalidity of said deed under section 11325 and on the authority of Judy v. Lauderman, 
48 0. s., 562. 

4. Such reply would not constitute a depa'rture from the cause of action stated in a 
petition upon seclicn 2548 G. C. 

5. In such, an action it would not be necessary to hare a guardian appointed for 
said V. L., unless she is under such disabilities defined in sections 10989, 10915 and 11011 
G. C., nor would a guardi11n for V. L. be the proper party plaintiff in said action to sell, 
as said commissioners under sections 2548 and 1124.4 C. C. u·ould be 1,roper rarties 
plaintiff therein. 

6. 1he brothers and sisters of said V. l,., or their legal representatives, said l-. L. 
never having married, are the necetsl,ry parties defendant under iectirn 1C£47, prcviding 
that sued persons entitled to the next estate rf inheritance shall '.ie part~es d€/er.dar;t. 

CoLur,rn-c;:., CPIO, May 14, 1919. 

Hor-. WALTER B. Mo<'RE, ...,roseculin:; .1/tvrr,ey, Woodsfield, l'/.io. 
DE-,R S1;,:-Acknowlcdgement is ma,tle uf the receipt of your letter of Februa,ry 

28, 1919, relative to matters s:ated in your letter of Januaiy 24, 1919, which was as 
follows: 

"On or tefore Decemler 21, 1918, V. L., a resident of Monroe county, 
was the owner of al;out 26 acre's of land in said county. She was living alone 
at that tin:e on this real estate. 

One of her nieces, B. M. C., and her husband, J. C. C., came here and 
about the above date procured from V. L. a deed for this land. 

The cleed does no;t bear any date but was acknowledged December 21, 
1\/18. The signature of grantor is a:tt.ested by only one witness. The con
sideration for the deed was $I.CO which was not paid, and there was no other 
consideraticn n:oving between the parties. 

V. L. also had a certif.cate of der,csit wl.ich tl:e aLove n:1n:cd rersons 
had endorsed :1r.d which was cashed and turned over to an innocent holder 
at tte rnn:e tin:e. 

A few days after these transactions, through the efforts of B. M. C., V. L. 
was placed in the county infirmary of this county, and I would like to have 
your opinion on the following_ questions: 
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1. Can the county commissioner8 sell thL'l property under section 
2548, General Code, as amended in Yol. 102, Ohio Laws, at page 437? 

2.(a) Can the county commissioners bring an action under section 2548, 
General Code, as amended in Yol. 102, Ohio Laws, at page 43/, for the 
sale of the real estate of V. L., and make the grantees in the deed, referred 
to above, parties and allege that they claim some estate or interest in the 
land adverse to plaintiil's rights, and bring in the said grantees and if they 
set up their deed, can the commissioners reply alleging fmud, failure of con
sideration, and also the invalidity of the deed.? 

,b) If the commissioners would make the above claim in their reply, 
do you think the same would be a departure in pleac..ing? 

"i. Would it be necessary to have a guardian appointed for V. L. and 
for this guardian to bring the action to set aside the instrument under which 
B. M. C. and J.C. C. claim the property? 

"v. L. never married but had some sisters who have married and since 
deceased, leaving heirs. 

4. If the commissioners can bring the action direct to selJ this property, 
would the heirs of the deceased sisters be necessary parties'! 

"B. YI. C. and .t. C. C. are non-residents of this state." 

Section :!548 G. C., referred to in your letter, is as foIJows: 

"When a perrnn becomes a county charge, and is possessed, or owner 
of property, real or p€Tsonal, or has an interest in remainder, or is in any 
other manner legally mtitlcd to a gift, legacy, or bequest, ,,,hate··er, the county 
commissioners or board of administration or directors of a corporation in
firmary shall take possession of all svrh propert1, or ,.-1',er intenst.,, or as soon 
thereafter as they deem proper, rnll or dispose of it, the real estate to be sold 
as hereinafter provided. ·1 he net proceeds thereof shalJ le applied in whole 
or in rart., under the Rpeci-91 direction of the cGunty commissioners or toard 
of administrntion as th~y think ,;est to the rr:ainter.ancc of such person, so 
long us lie remai1:s in the i: fmr.ary.'' 

~cction ,-;~I;• , . l" ., rehtin to legal requirements fc..r the e~e, ,,tion of deeds, is 
ns folJo:-.s 

A deed, mortgaµ;e, or lea~e of any estate or interest in real pr,,pert., 
must be signed by the grantor, mortgagor, or lessor in the presence of two 
witnesses, \vf.o shall atteat the signii:g nr.d sucscrice their named to the attes
tation. Such sigaing also must be acknowledged by the granter, mntga,gor, 
or lessor before a judge of a court of record in th~5 state, or a clerk there0f, 
a county auditor, county suneyor, notr.ry public, mayor or ;ustice of the 
peace, who shall certify the ackr.owled!!,ement on t.lle sarr.e sheet on which 
the instrun::ent is written or printed, and subscribe his name thereto." 

It is noted in the facts stated in the above letter that the deed is attested by but 
one witness. Preliminary to the coru,ideratjpn of you"r first question, it is necessary to 
considu what effect and operation in law is given to the ohvious]y defective deed 
from V. L. to the grantees. 

Sectio_n 8510 G. C., supra, requires that the signatwc to a deed for real estate 
in Ohio be attested by two witnesees. 

In Courcier v. Graham, 1 Ohio 330, in the syllaLus, it is held: 

"A deed J.ttested by one witness does not convey title." 
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In that case Judge Hitchcock, in the opinion at page 351, says 

"This deed was defective, inasmuch as it was attested but by one i\'itness. 
The law was not complied with. It ,:ould convey at most only an equitable 
interest. The plaintiffs were to receive a le![al estate, free from incumbiance 
the title to which should be indisputal,1e. This deed did not convey such 
an eotae.::" 

In Lessee of Patterson vs. Pease et al., 5 Ohio, 191, the same question was raised 
and decided as follows: 

"Can a deed executed in 1811, attested by one witness, p<1ss the legal 
title to lands? It is conceded that such a deed is evidence of a ..:ontract, that, 
under proper circumst1mces, may be enforced in equity; but the legal estate must 
pass by it, to defeat, in this case, the plaintifl's recovery. The statute requires 
that the transfer of title to land must be attended with certain forn::s, among 
which is the attestation of witnesses. No deed is complete without such 
attestation nor can such deed, executed since 1808, pass the legal title by its 
direct operation." 

So it appears that the legal title to the land involved herein remainecl in the alleged 
grantor. 

This being so, upon V. L. becoming a county charge, what are the commissioners 
rights and duties under said section 2548 with respect to the possession and disposi
tion of the real estate? 

It is to be n0ted that said section embraces all kinas of property, real and per
sonal * * * whatever and provides that said commissioners shall take possession 
of all such property "or other interests" and is sufficiently comprehensive in its terms 
to cover all kinds of property, and your first question is, therefore, answered affirma
tively. 

It also follows that the commissioners may bring an action under section 2548 
G. C., as stated in that part of your letter described as 2-a, and you inquire (a) if they 
may "bring in the grantees and if they set up their dee<l, can the commissioHers reply 
alleging fraud, failure of consideriitio,1," and (b) if a reply setti_ng up such want of 
consideration would coil)l.;itute a departure. 

The first question stated as "a" involves the consideration of necessary parties 
and proper parties. 

We must turn to section 10946 et seq. G. C. for guidance as to necessary parties 
in such sale, as section 2552 G. C. provides that for the purpose of su~h sale the com
missioners shall file a proceeding in th:e common pleas or probate court in the county in 
which the property is situated, and "the proceedings therefor, sale and confirmalion 
of sale, and execution by such commissioners * * * shall in all respects be' con
ducted as for the sale of real estate by guardians." Secti'ons 10946 et seq. G. C. ·a:re 
the statutes governing such sele of real estate by guardians. Section 10947 G. C. in 
part reads as follows: 

"Upon ~uch petition being filed (to sell real estatel * * * the court 
shall order the petitioner to give notice to his ward, to the husband or wife of 
such ward, and to all persons entitled to the ne;r.t estate of inheritance in such 

· real estate, who elso shall be defendants to the petition, * * • " 

l'nder this secti~n the brothers and sisters, or their legal representatives of said 
grantor, would be necessary parties. It may be said that the grantees of the deed 
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would be proper parties because a distinction is drawn between necessary and proper 
parties defendant. As stated in Pates Pleading & Practice, Vol. 1, 96, 

"parties are generally divided into those who are necessary and thorn who are 
proper but not nece:,sary." 

It would seem that said section 10947 G. C. provide13 th.at those persons named 
therein are necessary parties in such a proceeaing to sell. However, sections 11255 and 
11262 G. C., of a more general nature, must a1so be considered as to the matter of 
proper parties c'.efendant. 

Secjon 11255 is: 

"Any person may be made a defendant who hns or claims an interest in the 
controversy adverse to the plaintiff, or ,,,lzo is necessary rar/11 to a complete 
determinuticn or settlement of a que~tion ini-ested therein." 

Section 11262 further provides 

"The court may determine any controversy between parties before ii, when 
it c9n be clone without prejudice to the rights of others, or by saving their rights. 
·when such determination can not be had without the presence of other parties, 
the court may order them to be brought iv, or clismiss the action without 
preiudi Je." 

The conclusion to which I have come, therefore, is that under sec,tion 10947 said 
brothers and sisters are necessary parties and under sections 11255 and 11262, supra, 
said grantees are proper parties to the commissioners' action to sell, and on the question 
of whether the commissioners may pler.d lack of consideration in their reply, section 
11326 G. C. is pertinent. 

It is therein provided that the plaintitf '·may allege in ordinary and concise lan
guage, new matter not inconsistent with the petition, constituting an answer to such 
new matter." 

A similar provision in section ll:U5 0. C., applicable to the answer of the defendant, 
was considered in ,ludy vs. Lauderman, 4x ll. S., .102, and results in the conclusion 
that the want of consideration may be properly plcadcc.. 

The matter of departure, stated in paragraph b, m2.y be tested by the rule an
nounced in Fanning vs. Insurance Company, 37 0. S., 344, the first branch of the 
syllabus of which is-

"The plaintifl may, in reply to new matter, set out in the answer by way 
of defense, alle~ any new matter not inJ:>nsistent with the petition, which 
in law constitutes an answer to the new matter reijed on by the defendant." 

In the contemplated action to s<lll the commissioners rely on the rights conferred 
upon them by operation of law, 2.s contained in sec1ion 2548 et seq. G. C., and their 
cause of action is not based, in the first instance, on the lack of consideration, but the 
matter of con~ider:.>tion would be brought into the case by the grantees, setting up 
their deed, and it seems quite clear to me that the allegation of want or failure of cQn
sideration would not be inconsistent with the petition and such a reply would be con
formable to the rule state in Fanning vs. Insurance Company, supra. It is suggested 
however, that as the commissioners would most probalily file a cross petition in the 
case, the further pleading on the part of the comwissioners would be in the form of 
an answer to their -~ross petilion rather than in the form vf a reply. Inasmuch as there 
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may be a question of the probate court's jurisdiction to quiet title or entertain the 
cause of P,~tion, which presumably would be stated in the defendant ·s answer and 
cross petition, it is suggested that the petition be filed in the court cf common pleas. 

In paragraph 3 the question of the necessity of appointment of a gua.rdian for the 
grantor, and the necessity of such guP.rc'ian bringing nn action to set Pside the alleged 
deecl, is raised.. 

Con~iderntion of section 2548 G. C. leads me to conclude that the appointment 
of a guardiJ.n is not contempbted in that srction. 

In the case of Kissell v. Gram, 4 0. N. 1'., 333, 7 0. D., 23~, it was held that sec
tion 2,54,; diet not pre,·ent the nppointment of a girnrdinn (or an embicilc, inmate of 
the inarmary. and the inference 1o J;e drnwn from such dee:s;on is that such appoint
ment is not necess11ry if the inma·e is not under mental dis:,,bility. 

It might be argued that the provisi.ms of section 2552, making the proceedings 
in ca.ses of the sale of re ·.I es:a•e by guaraian, app'.icable 1o the action in the present 
case, wo~ld also require the appoi>c.tment of a gur,r, .i·..n, but it rrust te borne in n.ind 
that that which is acl.opted from sec~ion 10947 ct EC~- G. C., is the prcceeding,s for 
the sale, e'.c, and th~.t the appointment of a gu·,rdi· .n rr tist necess'. rily l:ave prec.cced 
an action by a guadian to sell his ward's real estate. In secticn 2552 G, C. it is only 
the proceedings to sell which are adopted by reference to cases like the one unc'.er cm::
sidemtion, and to hold that by such reference a guardian must be .1ppointed, is to 
read into section 2552 an ad:litional provisic,n. To reach such result it would have 
to be construed as though it read "all the proc edings prior to the prcceed:ngs for mle,'' 
etc., wo11ld be applicable. 

The rnnclusion that.the appointment of a guardian for said grantor is unnecessary 
in the contemplated case, is based on the assumption that she is not a minor or under 
mental disability. Ar.d if she is r.ot a minor ar.d not under any such <li.s,~bility, t,he 
probate judge would have no authority in law to appoint a guardian for her. 

Attention is directed to sections 10915, 10989 r,rd 11011 G. C., which sections 
authoi: ize the arpointmmt of a guardian for minors, idiots, imbciles, lunatics and 
drunkards, and it is s'Uggestcd tht the probcte juclge can rr.ake no appointment of 
a guardian unlees such appointn:ent is cuthorizcd by !cw. 

It is, therefore, concluded thr.t in the atserce of rrentd disability, the appoint
mant of a guarc.l.ian would be unnecessary. Tl::at the ccn:miseiomrs arc the proper 
parties is borne out by the proviEion that they "sl:all file a petiticn" to sell such re ,I 
estate. 

Section 11244 G. C. in part proYides · 

'·Officers may sue and be sued in sµch narre as is authorized by law," 

and it is concluded that the commiseioners are the proper parties plainti.f'f. 
It occurs to me that the provisions of section 10947 G. C. answer the question 

stated in the fourth question of your letter in the a,TirrnatiYe, as said section provides 
that those having the ne;,.t, estate cf inheritance ere necessary parties defendant. 

Re,-pc, tiuhy, 
JCBN G. PR;CE, 

At/orne1t <7c11eral. 
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A COOPERATIVE TRADE ASSOCIATIOX CAXXOT BE IXCORPORATED 
FOR PROFIT-ARTICLES OF IXCORPORATIOX OF THE CECIL EQrITY 
EXCHAXGE CO:\1PAXY DISAPPROYED. 

1. A. cooperalfre trade association cannot be incorporated for profit under sedions 
10185 and 10186 G. C. 

2. The "profits" <'f a cooperative trade association contemplated by section 10186 
G. C., are such as arise incidentally from sales, on account c'f the imwacticabilily if not 
the impossibility of determining in advance the exact cost a11d expense of purchasing, 
holding and distribu 1ion, or such as may arise from the sale of surplus stock remainiug 
after the stockholder.~ and customers embraced in the ass?cialion's plan of distributwn 
have been supplied. 

3. Distribution of such profits among the associati:m's stockholders must be in pro
portion lo the "several am91mls of their respective purchases." 

4. The articles of incorporatiJn of a cooperalil'e trade association should, bv appro-
7rriate language, confine the authorized purchases to those authorized by seclwr,s 10185 G. C. 

CoLUMBrs, OHio, :\far. 14, 1919. 

Ho:sr. HARVEY C. SMITH, Secretary of St,ile, Columbus, Ohio. 
DEAR Srn:-Your lette.r of March 6, 1919, with which ycu transmitted proposed 

articles of in~orpomtion of The Cecil Equity Exchange Compr,ny for my approval, 
was duly received. 

The articles indicate the intention of the incorpora~ors to organize a ccopemtive 
trade association. Such associations are governed by sections 10185 and 10186 G. C, 
which read as follows: 

"Section 10185. An association incorporated for the purpose of purchas0· 

ing, in riuantity, grain, goods, groceries, fruits, vegetabl'es, provisions, or any 
other articles of merchandise, and dis'.ributing them to consumers at thii 
actual cost and expense of purchasing, holding, and distribution, may employ 
its capital and me ns in the purch'.l.se of such mrticles of merchandise as it 
deems best for itself, and in the purchase or lease of such real and personal 
estate, subject always to the control of the stockholders, as are necessary 
or convenient for purposes conne0ted with and pertaining to its business. 

"Section 10'186. Such association may adopt such plan of distribution 
of its purchases among the stockholc.'.ers and others as is most convenient, 
and best adapted to se;eure t,he encl.s proposed by the organization. Profits 
arising from the business may be divided among the stockholders from time 
to tirr.c, as it deems expedient, in proportion to the several amounts of their 
respective purchases." 

I am unable to approve the proposed articles u;nder the foregoing sections for 
the following reasons: 

(1) The s~-atutcs referred to do not authorize the incorporation of such associa
tions for profit. l..inder sertfon 10185 G. C. the distribution of the association's auti:or
ited purchases must be made ''at the actual cost and expense of purchasing, holding 
and oisiribution." "hile it is true that Eection 10186 G. C. provides that "profits 
arising from the bminess" may Le divided among the stockholders in proportion to 
the several amounfs of their respective purchases, the "profits" rclferred to a.re, in 
my opinion, such as may arise incidentally from sales, on a.ccount of the impractica
bility if not the impos~ibility of determining in advanre thP exact co1-t and expen~11 
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0 f purchasing, holding and distribution, or such also as may arise from the sale of 
Surplus stock remaining after the wants of stockholders and customers, who are em
braced in the association's plan of distribution, have been supplied. A contrary 
interpretation of section 1018fi G. C. would render ineffectual the provisions of section 
10185 G. C., which contemplates distribution to consumers at actual cost, etc. 

(2) The words in the purpose clause of the articles, "farm produce," might 
include farm products other than grain, fruit and vegetables, or any other articles 
of merchandise, ahd if so, the purpose clause is broader than the statute. The proper 
course will be for the articles to follow the words of the statute in specifying what the 
company proposes to purch~se and distribute. 

(:1) The words in the purpose cl2.use, "all merchandise such as said company 
may deem necessary in ~heir operations," while perhaps not subject to serio,is ob
iection, might, to some minds, be considered broader in scope than the _generJl words 
of the statute, "or any other articles of merch:mdise," which follow a speci'fic enumera
tion of ai:ithorized pPJ!rchascs. In redrafting the articles, it will be better to follow 
the words of the statute in this regard. 

(4) The provision i'n 1he purpose cbuse _with respect to profits is unauthorized. 
In prov\ding for the division of profits among the stockholders, the articles should 
provide for a division in proportion to the 1'seveml amounts of their respective pur
chases.'' 

For the reasons above stated, I am unahle to approve the propq~ed artbles of 
incorporation. 

Ilespec1fully, 
JOHN G. PRICE, 

Altcrney-Oeneral 

124. 

CRIMINAL LAW-STATUTES DO NOT AUTHORIZE STATE TO PROSECUTE 
ERROR TO JUDGMENT OF JlJSTICE OF PEACE ACQUITTING DE
FENDANT. 

The stat?.fles do not authorize the state of Ohio to prosecute error to the judgment of a 
justice of peace acquitting the defendant in a criminal case. 

CoLu:vmus, OHIO, March 14, 1919. 

HoN. VwroR L. MANGFIELD, Prosecuting Attorney, Defiance, Ohio. 
DEAR Srn:-Receipt is l,ereby acknowledged of your letter of March 3, 1919. 
In said letter, referring to the case of the State of Ohio v. John Keller,you ask 

to be advised whether or not the State shcruld carry this case up in the event that 
the court upon the trial renders a judgment acquitting the ·defendant. 

The case you refer to is a prosecution before a justice of peace for a violation of 
section 1415 G. C. Such viclations, under section 1445 G. C., are punishable by 
fine only. 

Stated generally, -the question for consideration is this: Do the statutes. of Ohio 
authorize the state to prosecute error to the judgment of a Justice of pea-ce· acquitting 
the defendant in a. criminal-case? For there can be no appeal or proceedings in errc:;r 
from one judical trib@al to another unless the right thereto is given by statute-.'.~ . In 
re Januszewski, 196·Fed. -123; 10 0. L. R. 151. 
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The following are the only sections of the statutes which seem applicable to our 
inquiry: 

"Section 10359. In all cases before a justice of the peace, mayor or police 
judge, whether tried by jury or the justice, mayor or police judge, either 
party shall have the right to except to the decisions of the justice, mayor or 
police judge, upon any matters of law arising in the case. 

Section 10360. The party objecting to the decision must except at the 
time it is made and shall have ten days from the date of overruling the motion 
for a new trial, if such motion be made, or from the date on which the de
cision, judgment or sentence of the justice, mayor or police judge is entered to 
reduce his exceptions to writing and present them to the said court. 

Section 13426. In all cases of summary conviction before a justice of 
the peace of an offense punishable by fine or imprisonment, the defendant 
shall have the right to except and to have a bill, containing the exceptions, 
signed by such justice and made part of the record. Such convictions may 
be reviewed by the common pleas court on proceedings in error and reversed 
or affirmed. 

Section 13751. In a criminal case, including a conviction for a violation 
of an ordinance of a municipal corporation, the judgment or final order of a 
court or officer inferior to the common pleas court may be reviewed in the 
ccmmon pleas court; a judgment or final order of a court or officer inferior to the 
court of appeals may be reviewed in the court of appeals; and a judgment or 
final order of the court of appeals in convictions of a felony or the common 
pleas court in conviction of a felony or misdemeanor, and a judgme'nt of the 
court of appeals involving the constitutionality of a statute; or a judgment 
in a oase of public or great general interest may be reviewed by the supreme 
court. The supreme court in a criminal cause or proceeding, except when its 
jurisdiction is original, shall not be required to determine as to the weight of 
the evidence. 

Section 13752. On application, by or on behalf of the accused, to an officer 
required to make a record or docket entries in such case, and upon tender of the 
proper fee, such officer shall make and deliver to such accused or his counsel 
a complete certified transcript of the record, omitting, if so requested, a bill 
of exceptions tharefrom. If the prosecution was before a court or tribunal in 
which a complete record is not made, such officer shall so make and deliver 
a certified transcript of the judgment and all entries in the case, and on receipt 
of a copy of a summons as hereinafter mentioned, shall forward, to the clerk 
of the court, the original papers in the case. 

Secti,:m 13764. Whenever a court; superior to the trial court, renders 
judgment adverse to the state in a criminal case or proceeding, error may be 
prosecuted tq reverse such judgment in the next higher court by either the 
prosecuting attorney or attorney-general. If such conviction has been for a 
violation of a municipal ordinance, such proc,mdings in error may be brought by 
the solicitor of the muni ,ipality. Like proceedings shall be had in such higher 
court at the hearing of the petition in error as in the review of other criminal 
cases. The clerk of the court, rendering the judgment sought to be reversed, 
on application of the prosecuting attorney, attorney-general or solicitor, shall 
make a transcript of the docket and journal entries in such case, and transmit 
it with all bills of exceptions, papers and files in the case to such higher court." 

Sections 10359 and 10360 G. C., first above quoted, seem on their fa~e to give 
the state, as well as the defendant, the right to except upon any law point arising 
in the case. That these sections apply to criminal as well as civil cases, was decided 
in State v, Ransick, 62 O. S. 283 and in State v. Langenstroeder, 67 0. S. 7. Examina-
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tion of these cases, however, discloses nothing to show that the court thought any 
right existed ~ the State to except. Both cases concerned the preparation and filing 
of bills of exceptions by defendants who had been convicted in justice court. 

Section 13426 G. C., supra, confers upon the defendant only, the right to review 
a judgment of the justice of peace. 

Section 13751 G. C., supra, does not expressly restrict the right of review to the 
defendant, but practically does so by making a conviction a condition precedent to such 
right of review. Notice the first words of the sec.ion: 

"In a criminal case, including a conviction for a violation of an ordinance 
of a municipal corporation *. * " " 

Section 13752 G. C., supra, gives the accused the right to receive a transcript 
of the record, but gives the State no such right. 

Section 13764 G. C., supra, furnishes no authority for the State to prose~ute 
error to the judgment of a justice of the peace acquitting a defendant. The right 
therein given to the State ari~es only after a oourt, superior to the trial court, has rendered 
judgment adverse to the State. For instance, if the defendant is convicted before a 
justice of peace and prosecutes error to the court of common pleas, and that court 
reverses the judgment of the justice of peace, the State, then may by virtue of section 
13764 G. C., prosecute, ·in the co'urt of appeals, error proceedings to reverse the judg
ment of the common pleas c,mrt. 

Sections 13681 and 13682 G. C. give the prosecuting attorney or the attorney
gen-eral the right to except to a de~ision of the court and upon the basis of such exceptions 
to prosecute error to the supreme court, upon leave of that court first obtained. ·That 
these sections are inapplicable to the situation before ~s, appears from several con
siderations: First, that the history of these sections; as well as their present position 
h the General Code, demonstrates that they do not refer to exceptions taken to a de
cision of judgment of a justice of peace or other inferior court. Secondly, that under 
the Constitujon of Ohio, as amended, September 3, 1912, the Supreme Court has 
neither original nor appellate jurisdiction in cases of misdemeanors, unless such cases 
involve questions arising under the Constitution of the United States or of this State, 
or qu3s~ions of public or great general interest, or in cases the records of which are 
certified to the Suprnme Court by the judges of the Court of Appeals under the pro
visions of Sec. 6 of Art. IV of the Constitution. 

State v. Mansfield, 89 0. S. 20. 
Furthermore, such a proceeding would be of no avail so far as subjecting to further 
trial the defendant mentioned in your letter, because section 13684 G. C. says: 

"Section 13684. The judgment of the court in the case in which the bill 
was taken shall not be reversed nor affected; but the decision of the supreme 
.:ourt shall determine the law to govern in a similar case." 

8ection 1406 G. C. ,_103 0. L. 408), to theeffectthat: 

"A petition in error to the court of common pleas, court of appeals or 
supreme court may be prosecuted by the officer or person filing the com
plaint, or by the owner or user of the property seized, to review the jucig
ment and order of the court in forfeiting the property or in ordering its re
lease. Such petition shall be governed by the provisions governing petitions 
in error in felony cases tried in the court of common pleas." 

refers only to the action for the forfeiture of property seized. See sect.ion 1399 G. C. 
Section 1261-70 G. C. gives to a defendant, who has been convicted in a court in-
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ferior to the common pleas court, of a second onense against the liquor laws, the right 
to a review of said judgment of conviction. This section is not pertinent here except 
that it indicates that where the legislature intends to give the right to review the 
judgment of a justice of peace in a criminal case, it does so expressly, and does not 
leave such right to a mere inference. 

You are therefore advised th1J.t the statutes of Ohio do not authorize thes·atc 
to prosecute error to the judgment of a justice of peace acquitting the defendant in 
a criminal case. 

Respectfully, 
JOHN G. PIUCE, 

.1.U<Jrney-General. 

125. 

BOARD OF PARK COMl\USSIOXERS OF CLEVELAND METROPOLITAN 
PARK DISTRICT-NOT COUNTY BOARD-EMPLOYES NOT SUBJECT 
TO JURISDICTION OF STATE CIVIL SEHVICF; COMMISSION. 

The board of park cQmmissioners of the Cleveland Metropolitan Park District is nut 
a county board within the purview of section 2917 G. C., and the prosecuting attorney of 
the county is not required ta furnish leJal advice to such board. 

Fmployes of the aforesaid park board are not in the service of the state, n<Yr counties,. 
cities or city school districts thereof within the purview of the civil service la,,.s, and are 
not subject ta the jurisdiction of the state civil service commission. 

CoLUMBlJS, Om,·, March 14, 1919. 

The Sta,le Civil Ser,,ice Commission, C'oiumbu~, O-iio. 
GE~l'J,E'dEN :-1 have your communication of February 7, 1919, rer;ucsting my 

opinion as follows: 
.. 

''We attach hereto copy of letter under date of February -l, 1919, just 
received from the Board of Park Commissioners of the Cleveland Metropolitan 
Park District; also copy of an opinion rendered the park board by Albert 
Lawrence, a'IBistant p:rosecuting attorney of Cuyahoga county. 

Your advice and opinion is re5pectfully requn.sted as follows· 
1. Is tl:ie board of park commissioners of the Cleveland l\Ietropolitan 

Park District a county board? 
2. Jf so, is the prosecuting attorney of Cuyahoga county required to 

furnish legal counsel and advice to this board under the provisions of section 
2'.'117 Oeneral Code of Ohio? 

3. Are the employes of the Cleveland Metropolitan Park board subject 
to the jurisdiction of the State Civil Service CommissionY" 

With your communication you also submitted copy of a communication trom 
the Cleveland l\1etropolitan Park District and copy of an opinion of non. Albert 
Lawrence, assistant prosecuting attorney of Cuyahoga county, Ohio, with reference 
to the questions involved in your inquiry. 

Considering your questions in the order in which they are stated, attention is 
invited to the provisions of the act authorizing the establishment of park districts 
of the character involved in the case under consideration. 

The act is found in 107 0. L. page 65, and provides for the creation of park dis-
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tricts for the preservation of natural resources, upon application either by a majority 
of the resident electors of the proposed district or of the township trustees or city 
council or other legislative body of any township, village or city within such proposed 
district; the boundaries of the district are to be designated in the application and 
may include all or a part only of any county, but shall be so drawn as not to divide 
any existing township or municipality within such county, and the proposed bound
aries as designated in the application are subject to amendment or change by the 
probate court upon the hearing of the application. 

Section 5 of the act provides that upon the approval of the application by the 
probate judge, he shall enter an order creating the district under the name specified 
in the application and shall appoint three commissioners who shall constitute the 
board of park commissioners of the district. 

Section 6 provides that the board of park commissioners shall be a body politic 
and corporate and shall be capable of suing and being sued, and may employ a sec
retary and such other employes as may be necessary in the performance of the powers 
conferred by the act. 

Section 7 authori·1.es the board of park commissioners to acquire lands for th~ 
conservation of natural resources of the district and create parks, parkways and other 
reservations and develop and improve the same; such lands may be acquired by gift, 
devise, purchase or appropriation. 

Other sections of the act authorize the board to assess a portion of the cost of 
such developments and improvements upon abutting property according to the special 
benefits conferred, nnd nlso to borrow money in nnticipation of the collection of such 
special assessments; the bonrd is also authorized Lo levy taxes not in excess of one
tenth of one mill upon all the ta1'able property in the district, and may issue notes· 
in anti :ipation of the collection of such taxes. 

From a consideration of the functions of the board of park commissioners, to
gether with the territorial limits and scope of the exercise of such functions, it is to 
be noted that they are not such as to characterize the activity as of the class of the 
usual political or govermental functions of the co~nty. 

The assistant prosecuting attorney of Cuyahoga county, Mr. Lawrence, in the 
copy of his opinion attached to your communication, observes: 

"The character of a public office is determined by the nature of the 
public service to be perform;d in connection with the territorial limits of the 
authority to act in an official capacity. A consideration both of the nature 
of the public service to be performed by the park board and the territorial 
limits of the authority to act in an official capacity leads to the inevitable 
conclusion that members of this board are not county offil:ials within the mean
ing of section 1 of article 10 of the constitution." 

I concur in the foregoing observations of Mr. Lawrence, and in his conclusion 
that the board of park commissioners may not be considered as coU!llty officials. 

Section 1 of article X of the Ohio constitution provides: 

"The general assembly shall provide by law for the election of such 
county and township officers as may be necessary." 

Since the members of the board of park commissioners are not to be elected, it is 
clear that they cannot be held to be county officers without contravening the pro
visions of the constitution above quoted. 

Both your first and second questions involve the inquiry as to whether the park 
commissioners constitute a "county board," In considering the similar question as 
to the status of the board of school examiners, my predecessor in an opinion found 
st page 983 of the 1916 Opinions of the Attorne1-General1 s,iid: 
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"The prosecuting attorney is not only made the legal adviser of all 
county officers, but of all county boards as well. If, then, it be determined 
that the board of school examiners is a county board, the prosecuting attorney 
is by the terms of said section 7811 G. C., supra, unquestionably, by virtue 
of his office, the legal adviser of such bo~.rd. 

,Yhile the board in question is specifically designated a 'county board' 
by the terms of the statute under which the same was created, that, of itself, 
is not con_lusive of the question whether it is a 'county board' in contempl.i.
tion of section 2917 G. C., supra. 

Since the incumbent of an appointive position may not be a county officer, 
we are confronted with the question: ::\lay there be, within the terms of 
section 2917 G. C., supra, a county board, the members of which are not 
county officers? 

It was held in Opinion Xo. 336, under date of ::\lay 6, 1915, found at 
page 664, of the opinions of the attorney-general for the year 1915, and also 
in opinion No. 1615, addressed to Hon. J. W. Watts, prosecuting attorney, 
under date of May 2i, 1916, that the county board of education, since its 
members were not elected and therefore not county officers, was not a county 
board within the terms of sedion 2917 G. C. 

This rule, 1t would seem, must b::i equally and as clearly ·applicable to the 
county board of school examiners. I am, therefore, of the opinion, in answer 
to your inquiry, that the prosecuting attorney is not, by the provisions of 
section 2917 G. C., made the legal adviser of the couniy board of school 
examiners." 

In opinion No. 336, found at page 664 of the Attxney-General's Opinions for the 
year 1915, referred to in the opinion just quoted, it was said: 

"The members of the county board of education are not county officers, 
and the said board is net a county board within the meaning of the provisions 
of section 2917 G. C., as limited by the above provision of the constitution, 
and this section has, therefore, no application to a county board of educa
tion. * * * 

The authority of the local board, in the case above referred to, to em
ploy c'ouusel other than the prosecuting attorney to represent it, provided 
it has sufficient funds in its trea~1.1ry available for such purposes, is clear. • "" 

In considering the authority of the board of directors of the county agricultural 
society to employ counsel, my predecessor in an opinion found at page 1459 of the 
Reports of the Attorney-General for the year 1913, said: 

"Inasmuch as the directors of the county agricultural society are not 
county officers and said board of directors is not a county board, within the 
meaning of the provisions of section 2917 G. C., the prosecuting attorney 
is neither required nor authori1ed to act as the legal advisor of said directors." 

No stronger rea~ons are perceived for holding the board of park commissioners 
in question to be county officers or to constitute a county board than might be sug
gested in the ca~e of the Board of School Examiners, the Board of Education or the 
Board of Directors of the Agricultural Association of the county, and I am clearly 
of the opinion that the board of directors of the Cleveland ::\letropolitan Park District 
are not to be considered rrs a county bo::.rd within the purview of the statute relating 
to the duties of the prosecuting attorney as adviser of the county officers and boards, 
which section is as follows: 
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"Section W17. The prosecuting attorney shall be the legal adviser of the 
county commissioners and all other county officers and county boards, and 
any of them may require of him written opinions or instructions in matter 
connected with their official duties * * * and no county officer may em
ploy other counsel or attorney at. ·the expense of the county except as pro
vided in section twenty-four hundred and twelve." 

It therefore follows that your first and second questions must be answered in the 
negative. 

Your third inquiry involves a consideration of the provisions of the civil service 
law, and in my opinion is determined by the provisions of sub-division tl) of section 
486-1, which is as follows: 

"The term 'civil service' inch~es all offices and positions in the service 
of the state :l.nd the counties, cities and city school districts thereof." 

By the provisions of the Act under which the Cleveland Metropolitan Park Dis
trict was created, the park district is constituted a disti ct sub-division of the state 
for the exercise of the particular governmental functions provided in the· Act, and the 
board of commissioners of such district is a body politic and corporate with powers to 
levy taxes and assessments, issue bonds and exercise generally the functiom; for which 
the district may be established. 

While the employes or appointees of the board of park commissioners may be 
said to hold positions within the state, or under the general authority of the state, 
yet in the sense in which the language is used in the civil service laws, such employes 
are not in the service of the state in the more limited sense in which it is used as in 
contradistinction with the counties, cities and city school districts, all of which are 
sub-divisions thereof. 

From which observation it is concluded that the enumeration of the particular 
departments or divisions of the state government as set forth in the first section of the 
civil service law, supra, as embraced within the civil service is exclusive." 

In considering the application of the provisions of the civil service law to employes 
of a village school district; my predecessor in an opinion found at page 11S6 of the 
Opinions of the Attorney-GeneraI!for the year 1916, quoting that section of the civil 
service law, said: 

" 'The term "civil service" includes all offices a~d positions of trust or 
employment in the service of the state and the counties, cities and city school 
districts thereof.' 

This paragrpah specifies what offices, positions and employments are 
included in the civil service law of the state and it is exclusive. It will be 
observed that it does not include offices or positions in villages or village school 
districts. It follows, therefore, that the position held by the janitor named 
in you inquiry is not within the operation of the civil service law, and said 
janitor is not entitled to its protection or to hold his position under any of its 
provisions. * * *" 

Again, considering the application of the civil service laws to the county school 
examiners, this department in an opinion found at page 1301 of the Annual Report of 
the Attorney-General for 1914, said: 

"The civil service act applies only to city school districts. It does not 
apply to village, rural or county school districts * * • The county 
school examiners are not, therefore, subject to the civil service act." 
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From the foregoing observa' ions it follows tha' since the ofEcers of the park dis
trict are neither county ne,r state officers, but constitute a distinct agency in the ad
ministih~ion of the functior.s of a special sub-division of the state for particular pur
poses, I conclude that they are not to be considered us in the service of the state or the 
counti:!s, cities or city school cl.istri,ts thereof, and, therefore, are not subject to the 
provi,iom of the civil S:!rvio3 la,·, nor the juri~diction of the state civil service com
mission. 

Respectfully, 
JOHN' G. PRICE, 

Allorney-General. 

126. 

THE WORDS "TE~TATIVE APFORTIOX.:.\,IEXT'' rn SECT1OX 1214 G. C. 
CO~STRl'ED. 

The w:,rds "tentative appJrti:,mnent" as used in secti:,n 1214 G. C. contemplate the 
setting forth in d:,llars and cents of the amount proposed to be assessed a1ainst each tract 
within the zone or district determined ~tpon JOT assessment purposes. 

CoLuMnrs, Omo, March lf, 1919. 

Hor-.. Luno S. LEECH, Prosecuting Attorney, Coshocton, Ohio. 
DEAR i,,it:-Attention has been given tu your letter of ~farch <i, 1919, wherein 

you submit the following: 

'·The question has arisen in connection with the issuing of certain road 
bonds for this county, as to what construction is to be placed upon that 
part of sxtion 1214, as found in the Road LaNs of Ohio, 1Q17, which reads 
as follows: 

'The county commissioners or township trustees upOIIl whose applica
tion the improvement is made, shall cause the county surveyor to make a 
tentative apportionment of the amount to be paid by the owners of the prop
erty specially assessed, which apportionment sh:ill · be made according to the 
benefits accruing to the lo.nd so located.' 

The point in question is, what construction is to be placed upon the 
word 'tentative.' Does it mean that the surveyor is to make his apportion
ment in the form of a certain per cent of the costs, or docs it mean that he is 
to make the apportionment against each p~operty holder in the tax zone, 
in dollars and cents, according to his estimate for the entire contrart.'' 

S:iicl section 1214 G. C. reads as follows: 

'·Except as otherwise provided in this chapter, the county shall pay 
twenty-five per cent of all cos~ and expense of the improvement. F iiteen per 
cent of the cost and expense of such improvement, except the cost and ex
pens~s of brh1.g~s and culverts, shall be appor: iunecl to the towi:ship or town
ships in which suc'h roarl. is located. If th? improvement lies in two or more 
townships the amc.unt to Le raid t y ca( h shall be r.pi;o,tionctl ::ccordi, g 
to the munber of lineal feet of the improvement lying in eaeh township. 
Ten per cent of the cost and expense of the improvement, excepting therefrom 
the cost and expense of bridges and culverts, shall be a charge upon the prop-
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erty abutting on the improvement, provided the total amount assessed against 
any owner of abutting property shal! not exceed thirty-three per cent of 
the valuation of subh abutting property for the purposes of taxation. Pro
vided., however, that the county commissioners by a resolution adopted by 
unanunous vote may. increase the per cen1 of the cost and expense of the 
improvement to be specially assessed and may order that all or any part of 
the co3t and expense of the improvement contributed by the county and 
the interested township or townships be assessed against the property abutting 
on the improvement; and provided further, that the county C::immissioners 
by a resolution passed by unanimous vote may make the assessment of ten 
per cent or more, as the case may be, of the rost and expense of improve
ment against the real estate within one-half mile of either side of the im
provement or against the real estate within one mile of either side of the 
improvement. Township trustees shall have the same power to increase 
the per cent. to be specially assessed and to change the assessment area where 
the improvement is made on their application. The county commissioners 
or township trustees upon whose application ths improvement is made shall 
cause the county surveyor to make a tentative apportionment of the amount 
to be paid by the owners of the property spe,cially assessed which apportion
ment shall be made according to the beukfits accruing to the land so located. 
The county surveyor shaU file su~h app,ortionment with the county com
missioners or township trustees for the inspection of the persons interested. 
Before adopting the estimate so made and reported the commissioners or 
trustees shall publ\ish once each wer.k for two consecutive weeks in some 
newspai;ler published in the county and of general circulation in the town
ship where the improvement is located notice thJ.t such estimated assess
ment has been made and that the same is on file in the offices of the county 
commissioners or with the township trustees and the date when objection, 
if any, wtll be heard to such assess~ent. If any owner of property afiected 
thereby desires to make objections he may file his ob;oot~on to said assess
ment in writing with the county commissioners or township trustees, as 
the case may be, bEfore the time for said hearing. ff any objections are 
fi1ed the county commissioners or township trustees shall hear the same 
and act as an equalizing board and they may change said assessments if in 
their opinion any change ii necess:i,ry to make th,e same just and equitable, 
and such commissioners or th!stees shall app,rove and confirm said assess
ments as reported by the surveyor or modified by them. Such assessment.'! 
when so approved and confirmed shall be a lien on the land chargeable there
with." 

Doubtless your inquiry arises from the fact that said section contains references 
both to the percentage of cost and expense of the improvement to be assessed against 
adjacent lands, and to the share of such percentage to be borne by each parcel of real 
estate within the tax zone. 

However, is not a conclusive answer to your inquiry furnished in the last two 
sentences of said section 1214? The substance of these two sentences is that the 
county commissioners or township trustees, as the case may be, shall act as an equali~
ing board in the hearing of objections to the estimated assessment ar.d shall make 
changes therein if in their opinion any change is necessary to make the assessment 
iust and equitable, whereupon th assessment as reported b.f the surveyor or modified 
by the commissioners or trustees is to be approved aPd confirmed. Then, "such 
assessments, when so approved and confirmed, shall be a lien on the land charyeable 
therewith." Since the idea of a lien embraces the further idea that the amount se
cured by the Lien shall at some stage be definitely knffwn, and since by the last two 
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sentences of section 1214 the amount which the lien is to secure is determined by the 
"tentative" apportionment or assessment made by the surveyor as finally acted on 
by the commissioners or trustees, it follows that the words "tentative apportion
ment" as used in said section mean a statement in dollars and cents of the asesessment 
proposed to be made against each tract in t'he ta;,. zone. 

If the words "tentative apportionment" are construed as above stated, section 
1214 is found to contain a complete plan for making the assessment. First, atten
tion is given to the extent of the tax zone and the percentage of the cost of the im
provement to be specially assessed within such zone. These matters having been 
determined in accordance wii,h said section 1214, the count\y surveyor on the order 
of the county commissioners or township trustees upon whose application the im
provement was made, proceeds to apportion such percentage to the sev~ral tracts 
in the taxing zone, according to benefits to such tracts. This apportionment-the 
"tentative apportionment"-is then filed, showing in dollars and cents the amount 
proposed to be assessed against each tract; whereupon the newsi;\aper notice is given 
showing that the list of proposed assessments is on file and that on a given date ob
jections, if any, will be heard. Then, if obiections are filed, a hearing is had, and 
the apportionment put into its final form, as compared with its previous "tentative" 
form; and when it has been approved and confirmed in its final form, the assess
ments which it sets forth become a lien on the several tracts which it specifies. 

Therefore, specific answer to your inquiry may be made by the statement that 
the words "tentative apportionment" as used in section 1214 contemplate the setting 
forth in dollars and cents of the amount proposed to be assessed against e.ich tract 
within the zone or district determined upon for :,issessment purposes. 

Respectfully, 
JOHN G. PmcE, 

Attorney-General. 

127. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVEMENTS IN 
WAYNE AND MONTGOMERY COUNTIES. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

CoLUMBus, Omo, March 17, 1919. 
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128. 

SECRETARY OF STATE-AUTOMOBILES-XO AUTHORITY FOR DUPLI
CATE REGISTRATION CERTIFICATE OR FOR ISSUANCE DUPLI
CATE SET OF NUMBER PLATES. 

There is no authority in section 6298 G. C., relative to registration of automobiles, 
for the issuance of a duplicate registration certificate or fer the issuance of a duplicate 
set of number plates, and collection of a fee of one dollar therefor. 

CoLUMBus, Omo, March 17, 1919. 

Ho~. HARVEY C. SMITH, Secretary of State, Coliimbus, Ohio. 
DEAR Srn:-Acknowledgment is made of the receipt of your letter dated March 

5, 1919, as follows: 

"I would like an opinion from your department regarding the issuing of 
duplicate sets of automobil~ licenses to an indiviC:ual owner. 

We are receiving numerous reques's for duplicate licenses on tl:e ground 
that the original licenses have been lost and these ov.1lers expect us to issue 
duplica:es for the fee of One Dollar." 

Section 6298 G. C. (107 0. L., 545) is pertinent to your inquiry and in part is as 
follows: 

"Upon the filing of such applwation * * * the s~cretary of state shall 
assig'n to such motor vehicles a clisti'nctive nurnl:er, and, * * * issue and 
deliver to the owner in such manner as the secretary of sta:e n:ay &elect a 
certificate of registration, in such form as the secretary of· s' ate s'- all pre
scribe, and two number plates, duplicates of each other, * * *" 

This section scen:s to have had a rather active career, ·having been amended in 
103 0. L., p. 764, supplemented in 104 0. L., 248, and amenc1.ed in 107 0. L., 515, 
supra. Said s'.a'.-ute, during the course of its various an:endn:ents, and in its r,rese1;t 
form, makes no provision for the issuance of a duplicate certificate of registration. 

The only provision relative to a second regis:ration c::rtif.cate (without referer:ce 
to section 6301, 103 0. L., 765, referring to manufactmers' applications) !hat I have 
been able to find, wherein a fee of one dollar is provided fer, is section 6294-1, 105 
0. L., 197, which provides that where the owner of a registered motor vehicle has 
transferred the same, the original owner shall remoYe the number plates upon such 
transfer and that should he make application for the registration of another motor 
vehicle within thirty days after such transfer and cancelldion of the original license, 
he may obtain a new certificate by the-payment of a fee of one dollar for the upexpired 
period of the original registration. Obviously this provision applies only to cases of 
transferring ownership of a registered motor vehicle. 

Fn view of the terms of the present laws applicable to the registration of such 
motor vehicles, it is con.eluded that there is no provision in law authorizing the issuance 
either of duplicate registration certificates or duplicate number plates. 

It is noted that your letter refers to "automobile licenses" but it is assumed that 
by such terms you mean the registration certificate or number plates provided for in 
section 6298 G. C., supra. 

Respectfully, 
,JoHN G. PRICE, 

Attorney-General. 

https://amenc1.ed
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129. 

ROADS A~D. HIGHWAYS-LEVY UNDER SECTION 3298-44 G. C. IS 
OUTSIDE OF TE~ MILL LIMITATION OF SECTIOX 5649-2 G. C. 

The levy aullwrized by section 3298-4:l G. C. is ou!side of the ten mal limitation of 
section 5649-2 G. C. • 

C0Lt::1rnus,. OHIO, :\larch 17, 1919. 

HoN. CHESTER A. MECK, Prosecuting Attorney, Bucyrus, Ohio. 
DEAR Srn:-This will acknowledge the receipt of your letter of March 5, 1919, 

requesting my opinion as follows: 

"Section 3298-44 of the General Code, which pertains to my question, reads 
as follows: 

'For the purpose of providing by taxation a fund for the payment of the 
road district's proportion of the compensation, damages, costs and expenses 
of constructing, reconstructing, resurfacing or improving roads and under the 
provisions of sections 3298-25 to 3298-53, inclusive, of the General Code, 
the board of trustees of any township containing a road district is hereby 
authorized to levy annually a tax not exceeding three mills upon each dollar 
of the taxable property of said district. Said levy shall be subject only to 
the limitation on the combined maximum rate for all taxes now in force. * * *.' 

(1) Does the phrase 'subject only to the limitaeion on the combined maxi
mum rate for •all taxes now in force,' refer to the 10 mill or 15 mill limita
tion? 

The Cass Highway Law provided in section 3298-9, to-wit, section 68 
of that law, that before bonds could be issued to improve roads, the question 
must be submitted to a vote of the people. This seems to have been elimi
nated in the 1917 Road Law. 

(2) If question number one is answered that 'the 15 mill limitation 
is meant,' does this section mean that the 10 mill limitation can be exceeded 
without a vote of the people, as required by section 5649-5b of the General 
Code? As, for instance, the tax rate of a road district is now 9 mills, and 
they wish to improve roads under section 3298-44 G. C. (107 0. L.), page 
89, by adding 3 mills, can this be done by a district, without a vote of the 
people?" 

In answer to your first question you are advised that the language of section 
3298-44 G. C., as quoted by you, refers to the fifteen mHI limitation. 

In answer to your second question you are advised that the making of the road 
levy provided for in section 3298-44 G. C. outside of the ten mill limit does not require 
a vote of the people. In this respect section 3298-44 must be regarded as an exception 
to the general provisions of the Smith One per cent law. 

Respectfully, 
JOHN G. PRl(.'E, 

Attorney-General. 

8-Vol. I-A. G. 
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130. 

WHEX DISCHARGE FRO:.\I DRAFT :\IA Y BE RECORDED-SECTIOX 2770 
G. C. COXSTRCED. 

A discharge from_ draft under the selectii·e service act may be recorded under section 
2770 G. <:. 

CournnDs, Omo, J\'1arch 18, 1919. 

tloN.Jo1rn L. CABLE, Prose~uting .Attorney, i,ima, Ohio. 
DEAR Sm:-This is to acknowledge the receipt of your letter dated .January 31, 

1919, as follows: 

"Your predecessor; Mr. McGhee, in opinion No. 15ol, November 19, 
1918, ruled in part that persons discharged from the draft are not entitled 
to rave their discharge recorded under provisions of section 2770, General 
Code. 

In this county and no doubt other counties, we have cases where a person 
was inducted into service by the local draft board, \vent to camp, was ad
ministered the oath, passed the examination at camp, taken before an officer 
and accepted. After spending several days in camp was rejected on account 
of physical disability and was reexamined, obtained a discharge from draft 
and sent home. 

I am enclosing for your convenience a copy of one of these discharges. 
Kindly advise if a person under these circumstances is permitted to 

have such discharge from draft certificate recorded or not." 

Section 2770 G. C., referred to in your letter, is in part as follows: 

"Upon request of any discharged soidier and presentation of his dis
charge, the county recorder shall record such discharge in a book to be fur
nished by the county commissioners for that purpose." 

You also enclose a copy of one of the discharges to which you refer, which is con
sidered as the basis of this opinion so far as the discharge is concerned. In part it 
is as follows: 

"Discharge from Draft. 
• • * * * * * * * * * 

While this certificat0 discharges the person named herein from his present 
obligation to serve in the army, it does not operate as a permanent bar to his 
subsequent entrance into the military service. Under section 5 of the act of 
May 18, 1917, all registered persons remain subject to the draft unless exempt 
or excused as in that act provided. Therefore, this discharge does not excuse 
the holder from obedience to the process of exemption boards." 

I find it impossible to agree with my predecessor in the view described m your 
letter. 

Aside from the fact that our statute should receive a liberal ·construction to ef
fectuate the purpose of its enactment; and also aside from the fact that, as you state, 
discharges of the kind above abstracted have been issued both under circumstances 
that might raise some doubt as to the status of the person to whom issued as a ''soldier," 
and under circumstances leaving little douht on that score, I am satisfied that the 
correct view of the status of a drafted man requires the conclusion that suchdis
charges may be recorded. 
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Under what had formerly been the traditional policy of this po~try prior to 
1917, thE' status of a soldier was acquired by the consensual act of enlistment; that 
is to say, when a man enlisted he became at on('e a soldier, though not immediately 
assigned to any organized unit of the United States Army. Of course his status as 
such soldier was subject at all times to be defeated as it were upon a condition sub
sequent, in that the law and the regulations of the Cnited States Army have always 
authorized discharges for physical disability or for misconduct prior to the expira
tion of the enlistment period. In a sense, therefore, acceptance by a recruiting officer 
at the time of enlistment was never an act of finality having the effect of binding the 
United States to treat the enlisted man as a soldier for the entire period of enlistment, 
or binding him to remain in the military service for that period, if he should on sub
sequent examination, or from causes subsequently arising, be found to be unfitted 
therefor. 

The selective service act of 1917 was a departure from this policy and radically 
changed the process by which the status of soldier was created in the case of draf ed 
men. It proceeded upon the great principle lbng declared hi the statutes of the United 
States and of the several states, that military service is an obligotion of all male citizens 
between certain ages. It authorized the president, as commander-in-chief of the 
army, to enforce that obligation, by process of selection, upon enough of such citizens 
to meet the military emergency.. 

The details and practical workings of the selective service act and the regulations 
thereunder are well known to all. Suffice it to state, that roughly, though accmr
ately, speaking, the local draft board, acting thereunder, took the place, so to speak, of 
the recruiting officer under the system of voluntary enlistment; and that the process 
or ceremony of induction into the military service of the United States served the 
same purpose as the act of enlistment under the other system. Both functions and 
acts pertained to the raising of a military force which is a step which precedes its 
organilation in appropriate units into an army. 

Thus the following terminology of section 1 of the selective draft act is suggestive: 

"* * * The President * "' " is hereby authorized-
First. Immediately to raise, organize, officer and equip * * * in

crements of the regular army * * * 
Third. To raise by draft as herein provided, organize and equip an 

additional force of five hundred thousand enlisted men." 

When acting under the first paragraph, it is obvious that the raising of the in
crements to the national army by the President would be done through voluntary 
enlistment; but when the President was acting under the third and other similar para
graphs of the act, he was "raising" a military force or forces by draft. 

·Without pursuing the analysis further, I reiterate the statement previously made, 
to the effect that a man inducted into the military service by draft sustains the same 
relation to that service as a man who has enlisted voluntarily. Indeed, he is called 
by the Selective Service Act an "enlisted man," though in truth his enlistment was, 
legally speaking, not voluntary, though doubtless in almost every instance voluntary 
in truth and in fact. 

The phrase "enlisted man" is synonymous with "soldier." So that it is clear 
that an individual who was inducted into military service through the machinery 
of the selective draft was just as much a "soldier" as one who entered that service 
by enlistment;_ and both were just as much "soldiers" in this sense, prior to their en
trance into org3111faed uhlits of the United States army, and even prior to their entrance 
into training units, ::s after either of these steps might have been taken. 

For these reasons it is clear, I think, that a discharge from the oblig.i.tions re-
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sulting from the operation of the machinery of the selective service act is of the same 
legal effect as a discharge from a voluntary enlistment. The fact that a discharge 
of the first type did not prevent the further exercise of the power of the United States 
to exact military service from the same person is immaterial. The situation of the 
person so discharged in this respect is analogous to that of a person discharged from a 
voluntary enlistment with respect to his capacity for re-enlistment. 

Your question is, therefore, answered by the statement that a discharge from draft 
of the kind partially quoted in this opinion is subject to recordation under section 
2770 G. C. 

Respectfully, 
JOHN G. PmcE, 

Attarney-General. 

131. 

APPROVAL OF BOND ISSUE OF CITY OF WARREN, OHIO, IX SU:'11 OF 
$12,500.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

Counrnus, Omo, May 20, 1919. 

132. 

CORPORATIO~S-PURPOSE CLAUSE MANUFACTURE OF NEAR BEER
MAY USE ,voRDS "PRODUCTS" AND "BREWING" AS PARTS OF 
CORPORATE ~AME. 

Companies incorporated for the purpose of rnamlfacturing near beer may use the 
wards "products" and "brewing" as parts of their carparate 1wmes. 

CoLUMBus, Omo, March 21, 1919. 

HoN. HARVEY C. s~nTH, Secretary of State, Columbus, Ohio. 
DEAR Srn:-Your letter of March 20, 1919, requesting my opinion as to the right 

of companies incorporated for the purpose of manufacturing near beer to adopt and 
use the names of "The Pilsener Products Company" and "The Standard Brewing 
Company," was duly received. 

The question as to what names corporations may or may not adopt is elaborately 
discussed in the following authorities: 

2 Fletcher, Corporations, Sec. 722; 
1 Clark & :'11arshall, Corporations, Sec. 53; 
1 Cook, Corporations, Sec. 15; 
1 Thompson, Corporations, Sec. 53; 
1 Machen, Corporations, Sec. 448. 

and the texts are supported by court decisions cited in the foot notes. 
· In 2 Fletcher, Corporations, Sec. 722, the law is stated as follows: 

"llnless it is othenvise provided by statute, corporations may choose 

https://12,500.00
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any name they see fit, however strange, unruphonious or unrhetoriral it may 
be, provided it i., not one identical with or prejudicially similar to a name 
which h2.s previously been adopted or is being used by another corporation 
as its corporate name, etc." 

In 1 Clark & :\Iarshall, Corporation, section 53, it is held: 

"Cnless it is otherwise provided in the statute under which a corpora
tion is formed, or some other statute, the members or officers of a corporation, 
or proposed corporation, may select any name they may sec fit." 

And in 1 Cook, Corporations, section 15, the decisions are summed up as follows: 

"The corporate name is usually the choice of the incorporators, and is 
specified in the creating instrument. * * * The statutes frequently 
limit the choice of the corporate name. A corporation may take the name of 
an individual or any other name, if the statutes do not forbid." 

The only Ohio statutes on this subject applicable to corporations generally, such 
as companbs of the class referred to in your letter, are sections 8625 and 8628 G. C., 
the former of which provides that corporate names shall begin with the word "The" 
and end with the word "Company," and the latter of which provides that: 

"The secretary of state shall not file or record any articles of incorpora
tion wherein the corporate name is likely to mislead the public as to the 
nature or purpose of the business its charter authorizes, nor if such name 
is that of an existing corporation, or so similar thereto as to be likely to mis
lead the public, unless the written consent of the existing corporation, signed 
by its president and secretary, be filed with such articles." 

As I understand it, you desire my opinion as to whether or not the names above 
mentioned arc likely to mislead the public as to the nature or purpose of the business 
authorized by the companies' charter, within the meaning of the first clause of sec
tion 8628·0. C. 

The word "product" was judicially defined in White v. Bdrney, 43 Fed. Rep. 474, 
at page 477, as follows: 

"The word 'product,' however, imports an article which is made of 
something, and which, when made, has chzracteristics which arc ar,p.uent 
to the senses." 

and in Elder v. State, 162 Ala., 41, 52, the same definition is given, with 6 Words & 
Phrases, p. 5653, cited in support thereof. 

And the word is also defined in Webster's dictionary as follows: 

"That which is produced, brought forth, effected, or generated; produc
tion; yield, result; eflect; fruit; whether of growth or labor, either physical 
or intellectual; as the product of land; the products of the season; the product 
of manufacture, of commerce c,r of art, etc." 

The word "brew" is defined by \Vebstcr as follows: 

"To boil or soothe. 
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2. To prepare, as a liquor, from malt and hops, or from other materials, 
by stooping, boiling and fermentation. 
* * * * * * * * * * * * * 

"l. To perform the business of brewing_or making beer. 
* * * * • * * * * * * * 

"The mixture formed by brewing; that which is brewed," 

and the word "brewing" is also defined by the same authority, viz.: 

"The act or process of preparing liquors from malt and hops, etc. 
"A mixing together." 

. . 
"-'bile the words "brew" and brewing" are commonly used in connection with 

the manufacture of intoxicating liquor, yet th:it is not its only application, for the 
definitions 0 bove quoted clearly show that the word has a broader meaning, and in
cludes products other than intoxicating liquors. 

•As near beer is an article "made of something," and has "characteristics which 
are apparent to the senses," and, under the express terms of the companies' charters, 
it is to be manufactured, and as tl;ie manufacture or preparation of an article is in
cluded in the definitions of "product" and "brew," and the process of manufacturing 
is at least kindred to "brewing,", I am of the opinion that the corporate names men
tioned in your letter are not likely to mislead the public as to the nature or purpose 
of the business authorized by the charters. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

133. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVEMENTS IN 
ASHTABULA, SCIOTO, GALLIA AND GREENE COUNTIES. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

COLUMBUS, OHio, March 22, 1919. 

134. 

DISAPPROVAL OF BOND ISSUE OF CLEVELAND HEIGHTS IN SUM OF 
$25,000.00. 

COLUMBUS, OHIO, March 24, 1919. 

Industrial Commission of Ohio, Columbus, Ohio. 
Re bonds of Cleveland Heights in the amount of ·$25,000.00 "for the 

purpose of resurfacing :i.nd repairing or improving any existing street or 
streets, as well as other public highways in the village of Cleveland Heights, 
Ohio." 

https://25,000.00
https://25,000.00
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GE:-."TLEl!EN:-I have examined the transcript of proceedings submitted to me 
in connection with the above bond ii:sue and decline tJ approve the same for the reason 
that the resolution authorizing the issuance of said bonds does not specify the par
ticular street or streets for the improvement or repair of which it is proposed to issue 
bonds. Said boncL~ are issued under authority of paragraph 22 of section 3!)3!) G. C. 
(107 0. L. 553). 

The fourth branch of the syllabus in the case of Heffner v. City, 7,j 0. S. 413, 
is as f.JllmYH: 

".\ city is not authorized to issue bonds to provide a fund from which 
to pay its part of the cost of improvements that may from time to time be 
made, but it may, under section 53 of the ::\1unicipal Code of 1902, section 
1536-213, Revised Statutes, or under section 2835, Revised Statutes, i,sue 
bonds to pay its part of the cost of specific improvements." 

Section 2835 of the Revised Statutes, above refened to, is now section 3939, 
General Code. 

In view of the position taken by the supreme court in the above entitled case, I 
do not believe that a municipality is authorized, under the provisions of section 3939 
G. C., to issue bonds for the purpose of improving or repairing streets generally, but 
that it must, either in a preliminary resolution of necessity or in the ordinance :.mthor
izing the issuance of said bonds, specify the particular streets which it intends to im
prove. 

I therefore decline to approve the validity of said bond issue and am returning 
the transcript of proceedings, with a copy of this opinion, to the clerk of the village 
of Cleveland Heights. 

Respectfully, 
JOHN G. PRICE, 

A ltorney-G,-11 tra l. 

135. 

APPROVAL OF BOND ISSUE OF WASIIIXGTOX TOWNSHIP RURAL 
SCHOOL DISTRICT, LUCAS COUNTY, IX SC::.\1 OF s200,ooo.oo. 

Industrial Commissian of Ohio, Columbus, Ohio. 

CoLmrncs, OHio, :.\larch 24, HJl!). 

136. 

APPROVAL OF OIL AND GAS LEASE TO CARRIE \Y. OKEY OF TRACT 
OF LAXD IX CITY OF :MARIETTA, OHIO. 

Cou;11rnus, Omo, :\larch 24, HJ19. 

HoN. A. V. DONAHEY, Auditor of Stale, Columbus, Ohio. 
DEAU Srn:-I am in receipt of your communication of :.\larch 20, 1919, addressed. 

to Hon. James :\I. Cox, Governor of Ohio, and myself, requesting our approval of an 
oil and gas lease, as follows: 

"Lease to Carrie \Y. Okey, dated March 18, 1!)19, and covering a tract 

https://s200,ooo.oo
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of land situate in the county of Washington, township of Marietta, city of• 
Marietta and state of Ohio, and being descrioed as follows: 

Situated in the city of Marietta, coupty of Washington, state of Ohio, 
section 29, township 2, range 8, being parts of city lots 856 and 872 in square 
55, lying north of a line marked at present by a hedge fence extending from a 
point in the westerly line of lot 839, said square, forty-eight (48) feet from the 
southeasterly corner thereof to a point in the easterly line of said lot 872, 
eighty-two (82) feet from the south-easterly corner thereof. 

I have carefully examined said lease and the same meets with my approval. 
am, therefore, returning same properly endorsed. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

137. 

APPROVAL OF ABSTRACT OF TITLE OF LOT No. 83 IN WOOD BROWN 
PLACE, FRANKLIN COUNTY, OHIO. 

COLUMBUS, OHio, March 25, 1919. 

HoN. CARL E. STEEB, Secretary, Board of Trustees, Ohio State University, Columbus, 
Ohio. 
DEAR Sm:-You recently submitted to this department abstract of title covering 

the following described premises: 

"Being known as lot No. eighty-three (83) in Wood Brown Place, being 
a subdiv"ision made by the manufacturers' committee of the board of trade of 
the city of Columbus, Ohio, as said lot is numbered and delineated on the 
recorded plat thereof, "in plat book 5, pages 196-7 of the records of Franklin 
county, Ohio." 

With the said abstract you also submitted proposed deeds for the conveyance 
of said premises to Carl E. Myers and finally to the state of Ohio, which said deeds 
I find to be in proper form and, when duly exe<;uted, stamped and delivered, sufficient 
for the conveyance of title as now held by Charles T. Anderson and wife. 

Upon examination of the abstract dated March 12, 1919, I find th.e title to the 
premises described to be in Charles T. Anderson and that there are certain clouds and 
liens against said premises as follows: 

An unsatisfied mortgage in the principal sum of $400.00, dated May 28, 1906, 
to the Central Ohio Building & Loan Company, and appearing as a matter of record 
in Vol. 351, p. 160, Mort. Rec. 

Taxes for the last half of the year 1918, falling due in June, 1919, in the a nount 
of $6.82, which, however, by the proposed deeds, are to be assumed by the grantees 
and therefore should be taken into consideration as against the purchase price. 

The taxes payable June 20, 1906, in the amount of 39 cents, are not shown to have 
been paid, but it is considered only such taxes as are carried as current upon the dupli
cate at this time are to be regarded as constituting a lien, in the absence of any showing 
of a. forfeiture or tax sale on account of delinquent taxes. 

I 
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I advise that the matter of the 8400.00 mortgage of the Central Ohio Building & 
Loan Company be investigated and the records cleared if same has been satisfied, 
and that, subject to said mortgage and the taxes falling due in June, 1919, the 
title to said premises was in said Charles T. Anderson at the date of said ab
stract, and the proposed deeds, when properly executed, would convey good title 
to the state of Ohio. 

Respectfully, 
JOHX G. PRICE, 

Attorney-General. 

138. 

CORPORATION NOT FOR PROFIT-PURPOSE CLAUSE DISTRIBUTING 
ELECTRIC CURRENT TO ITS MEMBERS-LAWFUL-TERMINI OF 
IMPROVEMENT MUST BE STATED WITH REASONABLE CERTAINTY. 

1. The incorporation of a company not for profit for the purpose of distributing 
electric current to its members, is not prohibited by the laws of Ohio. 

2. When a company is incorporated for a pttrpose which includes the construction 
of an improvement not to be located at a single place, the termini of the improvement must 
be stated with reasonable certainty. 

C0Lu:11nus, Omo, March 25, 1919 

HoN. HARVEY C. SMITH, Secretary of State, Columbus, Ohio. 
DEAR Srn:-Your letter of March 12, 1919, enclosing proposed articles of in

corporation of The Lyms Mutual Light and Power Company, and requesting my 
opinion as to whether or not the company can be incorporated not for profit, and if 
so, the amount of the filing fee, was duly received. 

1. I am unable to find any statute prohibiting the incorporation of such com
p:mies not for profit. On the contrary, the general corporation chapter of the General 
Code authorizes the incorporation of companies not for profit as well as for profit, 
subject to the restriction that companies cannot be formed for an unlawful purpose 
or for carrying on profernional business. There is also to be found in the public utili
ties law legislative recognition of the right to organize electric light companies not 
for profit. See section 614-2 G. C. which defines an electric light company as any 
corporation engaged in the business of supplying electricity for light, heat or power 
purposes to consumers within this state; and section 614-2a G. C., which provides 
that the term "public utility" means and includes every company defined in section 
614-2 G. C., and expressly excepts 

"Such public utilities as operate their utilities not for profit." 

2. The amount of the filing fee to be charged and collected by your department 
for filing the proposed articles of incorporation would be 810.00. 

3. The only objection I have to the propo.sed articles is with respect to the proviEion 
which is evidently intended to fix the termini of the proposed improvement, viz.: 

"Constructing, owning, operating and maintaining poles and wires and 
other equipment for tli-e distribution of said electric c'urrent." 
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This provision is too indefinite. While it is true that the proposed articles confine 
the distribution of electric current to certain townships, and the poles and wires to 
be constructed are to be used for such distribution, nevertheless the language em
ployed is broad enough to include poles and wires from pow-er stations and points 
located without the townships named, and from which the company's supply of elec
tric current may be furnished. 

I suggest therefore that the articles be returned with the request that the termini 
-of the improvement be made definite and certain in this respect, and that you ask 
the attention of the company's attorney to the cases of Cal!ender v. Railroad Co., 
11 0. S., 239 et seq.; Warner v. Callender, 20 0. S., 190, and State v. Railroad Co. 82 
0. S., 461, 462, all of which will prove helpful in redrafting the articles. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

139. 

APPROVAL OF BOND ISSUE OF JACKSON TOWNSHIP, GUERNSEY 
COUNTY, OHIO, IN SUM OF $36,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLmrnus, Omo, March 26, 1919. 

141. 

APPROVAL OF BO~D ISSUE OF MARIOX COUXTY IX SUM OF 
$130,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLmmus, Omo, March 26, 1919. 

142. 

APPROVAL OF BOND ISSUE OF VILLAGE OF ORRVILLE, OHIO, IN SUM 
OF 836,500.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, March 26, 1919. 

https://836,500.00
https://130,000.00
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143. 

FEES-VILLAGE ::\IARSHALS-GUARDIXG, SAFE-KEEPIXG OR COX
DUCTIXG PERSOXS ARRESTED BY THE:\I IN :\IAYOR'S OR POLICE 
CO"CRTS. 

Section 4387 G. C. fixes at twenty cents a fee which is legally payable to village marshals 
for guarding, safe-keeping or conducting into the mayor's or police court any person ar
rested by them or by their deputies or any other officer. 

CoLmrnus, Omo, :\larch 26, 1919. 

Bureau of inspection & Supervision of Public Offices, Columbus, Ohio. 
DEAR Srns:-I have your letter of recent date reading as follows: 

"We respectfully request your written opinion upon the following matter: 
We are enclosing you herewith copy of circular No. 347 issued by this 

department under date of September 19, 1917, and are referring you to sec
tion 4387, G. C. 

Question: 
1. Is the fee of 20 cents mentioned for guarding, safe-keeping or con

ducting into court legally payable in view of the court decision? 
2. In view of tl:e language used in this section is this fee fixed at 20 

cents?" 

Section 4387 G. C., to which you refer, relates to the powers and fees of the marshal 
of a village, and reads as follows: 

"In the dfrcharge of his proper duties, he shall have like powers, be 
subject to like responsibilities and shall receive the same fees as sheriffs and 
constables in similar cases, for servrces actually performed by himself or his 
deputies and such additional compensation as the council prescribes. In 
no case shall he receive any fees or compensation for services rendered by any 
watchman or any other officer, nor shall he receive for guarding, safekeeping 
or conducting into the mayor's or police court any person arrested by him
self or deputies or by any other officer a greater comp~nsation than twenty 
cents." 

The court decision to whibp. your letter refers and which is set out in your said 
circular, is toot rendered in th,e case of Haserodt v. State, ex rel, 27 0. C. A. 225. The 
syllabus of the case is as follows: 

"Sections 4581 and 3016, General Code, do not fix definitely the amount 
of compensation that may be allowed a chief of police for services in state 
criminal cases in a police court; and no fees may be allowed said officer for sUch 
services under favor of these sections." 

The sections construed in the Hascrodt case read as follows: 
Section 4581 G. C.: 

"Other fees in the police court shall be the same in state cases as are 
allowed in the probate court, or before justices of the peace, in like cases, and 
in cases for violation of ordinances such fees as the council, by ordinance, 
prescribes, not exceeding the fees for like services in state cases." 
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Section 3016 C. C.: 

"In felonies, when the defendant is convicted the costs of the justice of 
the peace, police judge, or justice, mayor, marshal, chief of police, constable 
and witnesses, shall be paid from the county treasury and inserted in the 
judg!]1ent of conviction, so that such costs may be paid to the county from 
the state treasury, in all cases, when recognizances are taken, forfeited and 
collected and no conviction is had, such costs shall be paid from the county 
treasury." 

In the case of State ex rel. v. Kleinhoffer, 92 0. 8. 163, the supreme court con
sidered the right of a hurr.a:1e officer to fees for services rendered by him in cases pros• 
ecuted before a justice of the peace, construing section 10070, G. C., which reads: 

"For this ser.·ice and for all cervices rendered in carrying out the pru
visions of this chapter, such officers and the officers and agents of the associa
tion, shall be allowed and paid such fees as they are allowed for like services 
in other cases, which must be charged as costsiand reimbursed to the society by 
the person convicted." 

The court said: 
"* * * If the pronoun 'they,' as used in section 10076 could be held 

to refer to officers other than humane officers-for example, to a sheriff or 
constable-it would be impossible to determine to which it does refer. And 
it is important and·necessary that this be known, for the fees of a sheriff and those 
of a constable as fixed by sections 2845 and 3347, respectively, are different." 

(Italics mine.) 

Of the language just quoted, the court in the Haserodt case says (p. 229): 

"We think this language of the court is equivalent to a holding that if 
the section there under condiseration could be construed as providing that 
humane officers should receive the same fees as a sheriff or constable for like 
services, it would be inoperatil'e because of its indefiniteness." 

• (Italics mine.) 

Relative to the prov1S1on of section 4534, G. C. that 
" * * * The fees of the chief of police * * * shall be the same as 
those allowed sheriffs and constables in similar cases," 

the court, in the Haserodt case, also said (p. 230): 

"While it is not contended here that any authority may be found in the 
provisions of section 4534 for the allowance of the fees in question, yet it is well 
to observe that this section is subject to the same infirmity and nothing may be 
claimed for a chief of police under its favor because of the inde.finitenes.~ and 
uncertainty of its provisions in respect to the amount that may be allowed 
said officer in state cases." 

(italics mine.j 

Relative to the fees of the village marshal, the words of section 4387 G. C. are: 
"* * * and shall receive the same fees as sheriffs and constables in similar cases." 

Under the decisions above cited, that part of section 4387 G. C. which has just 
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been quoted, which undertakes to compensate the village marshal by the payment 
to him of the same fees as are allowed "sheriffs and constables in similar cases," would 
seem to be inoperative because of uncertaint.v. 

However, the above noted uncertainty does not prevent the marshal from re
ceiving fees, the payment of which may be authorized with sufficient definiteness by 
other statutory provisions. In opinion number 823, Hl17 Opinions of Attorney Gen
eral, p. 2207, this department construed section 13436 G. C., which reads: 

"In pursuing or arresting a defendant and in subpoenaing the witnesses 
in such prosecutions, the constable, chief of police, marshal or other court officer 
shall have like jurisdiction and power as the sheriff in criminal cases in the 
common pleas court, and he shall receive like fees therefor." 

In said opinion it was held that (page 2210): 

"* * * this provision of the statute, allowing the constable, chief 
of police, marshal and other court officers, fees in the state cases enumerated 
in section 13423, G. C. * * * is not open to the objection found by the 
court in the case of Haserodt v. State, supra, since the provision of section 
13436 is definite and certain in that the fees there allowed are to be the same 
as received by the sheriff in criminal cases in the common pleas court." 

The question before us, then, is this: Is the language in section 4387 G. C., 
to-wit: 

"* * * nor shall he receive for guarding, safe-keeping or conducting in
to the mayor's or police court any person arrested by himself or deputies or by 
::my other officer a greater compensation than twenty cents." 

sufficiently definite to authorize the payment to the marshal of a fee of twenty cents 
for the services mentioned? 

The ,vords "nor shall he receive * * * a greater compensation than ~wenty 
cents" are susceptible of two meanings. First, that for the service of guardilllg, safe 
keeping, etc., the marshal is to get a sliding or variable fee, that is, one ranging from 
one cent to, but not greater than, twenty cents-the precise amount being fixed by 
the magistrate preparing the cost bill. 

One need only to state this view to demonstrate its legal invalidity. All the 
objections to uncertainty mentioned by the Hascrodt and Kleinhoffer cases, supra, 
and others besides, are available to render such a view untenable. 

The second meaning of which the words "npr shall he receive * * * a greater 
compensation than twenty 0ents" is susceptible is this: Section 4387 G. C. shows an 
intent by the legislature that the marshal shall receive the same fees as sheriffs and 
constables in similar cases, but as to the service of "guarding, safe-keeping or con
ducting," etc., the marshal is not to have the higher fees given sheriffs and constables 
for such services, but, on the contrary, said marshal is to receive a compensation there
for no greater than twenty cents. That is, twenty cents and no more. 

,v1iether there is any merit in this second meaning depends, of course, on 
(a) whether sheriffs or constables receive any fees for "guarding. safe-keeping 

or conducting," etc., and if so, 
(b) whether such fees are higher than twenty cents. 
As to con.stables, I find no mention in section 3347 G. C. (the statute fixing the 

fees of constables) of any compensation for the kind of services now being considered. 
Xor do I know of any other statute giving a fee to the constable for said service. 
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As to sheriffs, I find in section 2845, G. C. no such words as "for guarding, safe
keeping or conducting * * * any person arrested * * *" I do, however, 
find in said section this language: 

"Section 2845. * * * jail fees for• receiving, discharging or sur
rendering each prisoner, to be charged but once in each case, fifty cents; taking 
a prisoner b?fore a judge or court per day, seventy-five cents." 

In my judgment, the services just above referred to are the same as, or at least 
include, the services of "guarding, safe-keeping or conducting into the mayor's or 
police court any person arrested * * *," mentioned in section 4387, G. C. 

When section 2845 G. C. and section 4387 G. C. are read together, the situation 
is this: 

For receiving the pri3oner, the sheriff is to get fifty cents; the marsht>l, no greater 
compens11-tion th~n twenty cents. For conducting the prisoner into court, the sheriff 
is to get seventy-five cents; the marshal, no greater compensation than tweyity cents. 

Thus read, I see no uncertainty surrounding the payment of the twenty cents 
referred to in your letter, and specifically referring to your two questions I am of the 
opirion: 

(1) That the fee of twenty cents mentioned in section 4387 G. C. for guarding, 
safe-keeping or conducting into court, is legally payable. 

(2) That the fee mentioned in said section for said service of guarding, safe
keeping or conducting into.court is fixed at twenty cents. 

Respectfully yours, 
JOHN G. PRICE, 

Attorney-General. 

144. 

BANKS AND BANKING-LIMITATION AS TO AMOUNT ON DEPOSIT 
BANK CAN HAVE INCI,,UDING STATE AND INSURANCE FUNDS
NOT MORE THAN PAID IN CAPITAL STOCK-ALSO $300,000.00 LL\1!

TATION FOR INACTIVE DEPOSIT. 

No bank may have on deposit at any one time more state funds including insurance 
funds than its paid in capital stock, and in no event more than $300,000.00 as an inactive 
deposit. 

CoLUMB•JE, OHIO, March 26, 1919. 

HoN. R. W. ARCHER, 'l'reasurer of State, Columbus, Ohio. 
DEAR S,R:-You request the advice of this department upon the following ques

tion: 

"Section 12 (Section 330-1 G. C.) No bank or trust company shall 
have on deposit at any one time more than its paid in capital stock and in 
no event more than .three hundred thousand dollars ($300,000) as an inactive 
deposit. 

WORKMEN'S COMPENSATION ACT. 

Section 1065-7, General Code. The treasurer of State is hereby author-

https://300,000.00
https://300,000.00
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ized to deposit any portion of the state insurance fund not needed for im
mediate use, in the same manner and subject to all the provisidns of the law 
with respect to the deposit of state funds by such treasurer: and all interest 
earned by such portion of the state insurance fund as may be deposited by 
the state treasurer in pursuance of authority herein given, shall be collected 
by him and placed to the credit of such fund. (Ohio Laws, Vol. 103, page 
76, section 10.) 

Docs this mean the State Treasurer can only deposit with bank success
fully bidding for state and insurance funds, the amount of their capital stock 
of both funds combined, or ca~ the treasurer deposit the amount of a bank's 
capital of both state and insurance funds? For illustration, if a bank has 
a capital of 8125,000 and bids for 8125,000 of state funds and 8215,000 of 
state insurance funds, and both bids were high enough to class them as suc
cessful bidders, would the treasurer of state be permitted, under this law, 
to deposit with such bank 8125,000 of state funds and 8125,000 of insurance 
funds'? In such a case it would have a combined depos't of 8250,000, al
though its paid up capital would be put $125,000." 

I find that this question has been considered by this department, and that on 
April 29, 1914, the then Attorney-General advised the then treasurer of state as fol
lows: 

"No bank or trust company is authorized to receive such mo 1eys in the 
event that the same, either alone or in addition to other state moneys on 
deposit with such bank or trust company, exceeds in amount the limitations 
of this section. (RPferring to seclion 330-1 G. C.)" 

This statement is somewhat ambi~ous, but that it was evidently intended as an 
answer to your question is indicated by the head notes of th\ opinion as published 
in the Annual Report of the Attorney-General for the year 1914, Vol. 1., page 594, 
as follows: 

".Xo bank shall have on deposit in the aggregate more than its paid-in 
capital stock, and in no event more than :$300,000 as an inactive deposit whether 
the same be made up of state funds or insurance or both." 

With this holding I agree. It is specifically provided in section 1065-7 that de
posits of the state insurance fund to be made thereunder shall be "subject to all the 
provisions of law vith respect to the deposit of state funds by such treasurer." In other 
words, the effect of this provision is to constitute the state insurance fund a state 
fund though of a distinct character for the purpose of the state depository law. The 
limitation of section 330-1 is applicable to all state funds. 

Having regard for the manifest policy embraced in this section, no other con
clusion is possible than that reached by my predecessor. 

· Respectfully, 
JcH;-. G. ParcE, 

Attorney-General. 

https://A.TTORXEY-GE~'"ER.AL
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145. 

APPROVAL OF BOXD ISSUE OF KEX:\IORE VILLAGE SCHOOL DIS
TRICT, SUMMIT COUNTY, IN SUM OF 8140,000.00-TAX LIMITA
TION OF DISTRICT DISCUSSED. 

CoLUMBus, Omo, March 26, 1919. 

Industrial Commission of Ohio, Columbus, Ohio. 

"Re bonds of Kenmore viUage school district in the sum of $140,000.00 
for the purpose of purchasing a site and erecting, furnishing and equipping 
a grade school building, as follows: 5 bonds of $20,000, 5 bonds of 85,000, 
and 1 bond of 815,000." 

GENTLEMEN:-! have e~amined the transcript of the proceedings of the board 
of education and other officers of Kenmore village school district, Summit county, 
Ohio, relating to the above bond issue and find the same regular and in compliance 
with the provisions of the General Code. I am of the opinion that SJ.id bonds, drawn 
in accordance with the bond form submitted, will, upon delivery, constitute valid 
and binding obligations of said school district. 

In approving the legality of this bond issue I deem it my duty to call your ittention 
to the finandal statement attached to the transcript which reveals a total tax dupli
cate in said district of $9,700,960 and a total tax rate of 15.2 mills, of which 7.1 mills 
is for school purposes. There is nothing in the financial statement in the transcript 
to indicate that there is included in this levy for schpol purposes of 7.1 mills any levy 
for interest or sinking fund for the bond issue under consideration. If a further levy 
must be made to take care of the interest and create a sinking fund for the payment 
of t;he bond issue under consideration, the total school levy will of necessity be con
siderably increased. The district has a total bonded indebtedness of $326,500, of 
which amount three issues aggregating $275,000 were doubtless ·issued by a vote of 
the electors. 

From the showing made in the transcript, a part of which is cit(d above, I am 
unable to unc'.ei-s ~d how the school district expects to take care of its bonded in
debtedness :i.nd at the same time properly operate the schools already in existence. 
So far, liowever, as the strict legality of the bond issue is concerned that question is 
not material in view of the provisions of section 5649-1 of the General Code, which 
reads as follows: 

"In any taxing district, the taxing authority shall, within tli\3 limitations 
now prescribed by law, levy a tax sufficient to provide for sinking fund and 
interest purposes, for all bonds issued by any political subdivision, which tax 
shall be placed before and in preference to all other items, and for the full 
amount thereof." 

Under the provisions of this section the board of education must first provide 
for and pay the interest on the principal of tl:e bond issue under consideration before 
any levy is made for operating expenses of its schools. Therefore, unless the tax 
duplicate of the district is materially increased, or the tax limitations now in existence 
are removed, it would seem inevitable that the district will soon be in the position 
of having school buildings for the accommodation of its pupils but insufficient funds 
for their operation and mai'ntenance. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

https://140,000.00
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146. 

APPROVAL OF LEASE FOR FISH HATCHERY PlJRPOSES IX VILLAGE 
OF NEWTOWN, HA:\IILTON CO"CNTY, OHIO. 

CoLmrncs; Omo, :\forch 26, 1919. 

Department of Agriculture of Ohio, Columbus, Ohio. 
GEll."TLEME:-.:-This is to acknowledge receipt of three leases (in duplicate), trans

n::i~ted to me for examination by Mr. David T. Ferris of your department. Said 
leases are for fish hatchery pm;poses and are as follows: 

"(l) Anna L. Durham and husband, E. S. Durham, to the board of 
Agriculture of Ohio, covering certain r~al estate in the village of Newtown, 
Hamilton county, Ohio. 
(2) Robert W. Turpin and Mary P. Turpin, his wife, to the board of agri
culture of Ohio, covering certain real estate in the village of Newtown, Hamil
ton county, Ohio. 

(3) Nettie Highlands, Amy Crone and Lulu H. Whitney, to the board of 
agriculture of Ohio, covering certain real estate in the village of Newtown, 
Hamilton county, Ohio." 

After examination of said lease, I approve the same as to form, and have endorsed 
such approval upon the duplicate copies of said leases. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

147. 

APPROVAL OF BOND ISSUE OF CINCINNATI CITY SCHOOL DISTRICT 
IN SUM OF $440,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

C0Lu:11nus, Omo, March 27, 1919. 

148. 

BOARD OF EDlJCATION-SECTION 565.6 G. C. CONSTRUED-WHEN 
CERTIFICATE OF CLERK MUST BE ON FILE THAT MONEY IS IN 
TREASURY OR IN PROCESS OF COLLECTION. 

A board of education attempted to create an indebtedness without haiing on file the 
certificate of its clerk that the money required to discharge the obligation u:as in the treasury 
or in the process of collection, HELD 

1. If such indebtedness consists of unpaid salaries of teachers, officers and other 
school employes bonds may be issued under section 5656 G. C. for the purpose of funding 
the same. 

https://440,000.00
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2. If such alleged indebtedness is of some other character such bonds may not be 
issued. 

3. The fact that the rate of taxation in the school distrut is up to the maximum limit 
prescribed by law is immaterial as reflecting on the power to issue the bonds. 

4. The proposition of issuing bonds under section 5656 G. C. cannot be submitted 
to a vote of the people. 

CoLUMBCJS, Omo, March 28, 1919. 

Hox. S. L. GREGORY, ?-'rosecuting Attorney, Tf ilmington, Ohio. 
DEAR Srn:-This will acknowledge the receipt of your letter of March 4, 1919 

requesting the opinion of this department as follows: 

"I wish to know whether a school board can, either with or without a 
vote of the people in a taxing d:istrjct where the rate of taxation is 15 mills, 
sell bonds under sections 5656, 5658 G. C., to fund·a debt of say $1,700.00 
created by the board before and without the certificate of the clerk that 
the money is in the treasury or in process· of collection to liquidate th~ claim." 

Sections 5656, 5658, 5660 and 5661 of the General Code provide, in part, as 
follows: 

"Section 5656. * * * the board of education of a. school district 
* * *, for the purpose of extending the time of paymen't of any indebted
ness, which from its limits of taxation such * * * district * * * is 
unable to pay at maturity, may borrow money or issue the bonds thereof, 
so as to cha'llge, but not increase the indebtedness in the amounts, for the 
length of time and at the :tlate of interest that said * * * board * * * 
<learn proper, not to exceed the rate of six per cent per annum, payable ai
nually or semi-annually." 

Section 5658. No indebtedness of a * * " school district * * * 
shall be funded, refunded or extended unless such indebtedness is first deter
mined to be an existing, valid and binding obligation of such * * * school 
district * * * by a form.11 resolution of the * * * board of educa
tion * * *" 

Section 5660. * * * thJ) board of education of a school district, 
shall not enter into any contract, agreement or obligation involving the ex
penditure of money, or pass any resolution or order for the appropriation 
or expenditure of money, unless the * * * clerk thereof * * * first 
certifies that the money required for the payment of such obligation or ap
propriation is in the treasury to the credit of the fund from which it is to be 
drawn, or has been levied and placed on the duplicate, and in process of col
lection and not appropriated for any other purpose; money to be derived 
from! awfully authorized bonds sold and in process of delivery shall, for the 

' purpose of this section, be deemed in the treasury and in the appropriate 
fund. * * * 

Section 5661. All contracts, agreements or obligations, and orders or 
resolutions entered into or passed contrary to the provisions of the next 
preceding section, shall be void, but such section shall not apply to the con
tracts authori,,,ed to be made by other provisions of law for the employment 
of teachers, officers, and other school employes of boards of education." 

Inasmuch as your question relates to a board of education, it cannot be answered 

https://1,700.00
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without pointing out that certain obligations incurred by a board of education are 
valid and binding in law without filing the certificate under section 5660 G. C. lf, 
therefore, the obligations which you have in mind consist of unpaid salaries of teachers, 
officers and other school emoloyes of the district the answer to your question is in 
the affirmative. Such contracts of employment were valid in the beginning, and 
the performance of services under them gave rise to obligations to pay such compen
sation which became absolute as the periods at which payments were due under the 
contracts were reached. Such obligations are in all respects "existing, valid and 
binding obligations of such * * * school district" within the meaning of section 
56.'>8 G. C., and may be funded or merged into a loan under section 5656 G. C. 

On the other hand, it is equally clear that if the alleged debt which you mention 
was incurred, for example, in the purchase of supplies or the like, the contrary answer 
would have to be given. A contract for the purchase of supplies, and in fact any 
contract other than for the employment of teachers, etc., entered into by a board of 
education is, as section 5661 G. C. expressly declares, "void" unless section 5660 has 
been complied with. Therefore, the claim of the person who has furnished such 
supplii,s in the face of such void attempt to contract cannot be a "valid and binding 
obligation" of the district; so that it certainly cannot be the predicate of a borrowing 
under section 5656 G. C. 

You mention the fact that the rate of taxation in the district is fifteen mills. This 
fact is immaterial. I call your attention to section 5649-1 of the General CoJ.c, which 
provides as follows: 

"In any taxing district, the taxing authority shall, within the ]imitations 
now prescribed by law, levy a tax sufficient to provide for sinking fund and 
interest purposes for all bonds issued by any political subdivision, which tax 
shall be placed before and in preference to all other items, and for the full 
amount thereof." 

This section makes it mandatory to levy the necessary amounts for the sinking 
fund and interest requirements of all bonds which have been is~ued. The result is 
that when a taxing district is up to its limit in the matter of levying taxes, and then 
issues bonds, the sinking fund levies must be made in full at all events and the levies 
for current needs, such as, in the case of school districts, the tuition fund and the 
contingent fund, will have to suffer. Thus, neither the power to borrow money·nor 
the power and duty to levy the taxes necessary to pay the interest and principal of 
the loan is in anywise impaired by the fact that at the time of the borrowing the limita
tions on tax levies had been reached, if bonds are issued. 

It is, of course, possible to imagine a theoretical case in which the entire fifteen 
mills, which can be levied under the existing law, will be required to care for the in
terest and sinking fund needs of the subdivisions levying within a given terr\tory. 
Then a· different question would arise and a different answer would have to be given. 
But sw:h a case so· far as I arn advised exists nowhere in fact, and I assume that it 
does- not exist i'n the district described by you. 

You also refer to a vote of the people. You are advised that the issuance of 
bonds under section 5656 G. C. is not in anywise conditioned llpon the vote of the 
people. In fact there is no authority to refer the question of issuing such bonds to 
such a vote. 

Respect£ ully, 
JOHN G. PrucE, 

Attorney-General. 
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149. 

MUXICIPAL CORPORATIOX-DIRECTOR OF PUBLIC SERVICE-:MAY 
PURCHASE RUBBER BOOTS FOR CITY E:.\1PLOYES IN SEWER 
WORK-CITY PROPERTY. 

The director of public service of a municipality may, within the five hundred doUar 
limitation, purchase rubber boots and slicker suits for use at necessary times by employes 
of the city in underground sewer work, and pay for the same out of the appropriation for 
the maintenance and repair of sewers-such suits and boots to remain the property of the 
rmmicipality. 

CoLUMBvs, Omo, March 2/S, 1919. 

The Bureau of Inspection and Superiision of Public O.ffices, Columbus, Ohio. 
GENTLEMEN:-The receipt is acknowledged of your communication of date Febru

ary 20, 1919, reading as' follows: 

"Under date of February 15, 1919, we received a communication from 
the city auditor of Lima, Ohio, as follows: 

'At various times, it becomes necessary for sewer employees to work 
under grou'n'd, which practically destroys their clothing and causo/i much 
dissati~faction. 

Query: Would it be considered a legal expenditure to purchase slicker 
suit from appropriation for the above use?' 

In view of. an opinion of the Attorney-General, which may be found on 
page 2332 of the annual reports for 1917, syllabus :No. 2, we respectfully re
q~est your written opinion as follows: 

Question: May rubber boots and slicker suits necessary for work in dig
ging underground sewers, such boots and suits to remain the property of the 
municipality and be used only in case it is necessary, be legally purchased as 
equipment, and may the same be legally paid for from public funds/" 

in arriving at the answer to your inquiry, several sections of the municipal code 
may be quoted, as follows: 

"Section 379:. At the beginning of each fiscal half year, the council shall 
make appropriations for each of the several objects for which the corporation has 
to provide, or from the moneys known to be in the treasury, or estimated to 
come into it during the six months next ensuing from the collection of taxes and 
all other sources of revenue. All expenditures within the following six months 
shall be made from and within such appropriations and balances thereof. 

Section 4211. The powers of council shall be legislative only, and it shall 
perform no administrative duties whatever and it shall neither appoint nor con
firm any officer or employe in the city government except those of its own 
body, except as is otherwise provided in this title. All contracts requiring 
the authority of council for their execution shall be enterei into and con
ducted to performance by the board or officers having charge of the matters 
to which they relate, and after authority to make such contracts has been given 
·and the necessary appropriation made, council shall take no further action 
thereon. 

Section 4324. The director of public service shall manage and supervise 
all public works and undertakings of the city, except as otherwise provided by 
law, and shall have all powers and perform all duties conferred upon him by 
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law. He shall keep a recorcl of his proceedings, a c·opy of which, certified 
by him, shall oe competent evidence in all courts·. 

Section 4325. The director of public service shall supervise the im
provement rnd repair of streets, avenues, alleys, lands, lanes, squares, wharves, 
docks, landings, market houses, bridges, viaducts, aqueducts, sidewalks, 
pfay grounds, sewers, drains. ditches, culverts, ship channels, streams and 
water courses, the lighting, sprinkling and cleaning of public places, the 
construction of publi,c improvements and public works, except those having 
reference to the department of public safP.ty, or as otherwise provided in this 
title. 

Section 4327. The director of pu;>lic service may establish such sub
department as may be nece&sary and determine the number of superintendents, 
deputies, inspectors, engineers, harbor masters, clerks, laborers and other 
persons, necessary for the execution of the work and the performance of the 
duties of this department. 

"Section 4328. The director of public service may make any contract 
or purchase supplies or material or provide labor for any work under the 
supervision of that department not involving more than five hundred dollars. 
When an expenditure within the department, other than the compensation of 
persons employed therein, exceeds five hundred dollars, such expenditure shall 
first be authorized and directed by ordinance of council. When so authorized 
and directed, the director of public service shall make a written contract with 
the lowest and best bidder after advertisement for not less th!]-n two or more 
than four consecutive weeks in a newspaper of general circulation within the 
city.''. 

These sections indicate al!l intent to vest in th,e director of public service quite 
a broad discretion in the matter of conducting the ordinary and daily affairs of the city 
placed within the care of his department. He is, however, limitbd on the one hand 
by section 3797 as to the total amount he may expend, and on the other hand by section 
4328 as to the amount he m'.y expend under a given contract. 

In this connection reference is made to the case of State, ex rel. v. Roebuch, City 
Auditor, 15 Ohio Dec. 400. The court states the facts as follows: 

"On the twelfth chly of August last, the relator was employed by the 
board of public service of the city of Bellefontaine, to perform one day's 
work and labor with his team in repairing south :\fain street, at S3.50; such 
work was performed and by direction of the board of public service an order 
issued by them therefor, upon said defendant, who refused to issue his order 
upon the city treasury for said sum, for the sole reason that such repair work 
had not been let out on contract after competitive bids, to the lowest re
sponsible bicl.der, as provided for in an ordin,mce passed by the council of 
said city, .July 12, in its appropriating ordinance, whereby SlOO had been 
appropriated for the repair of said street. 

From the undisputed facts in the pleadings and the agreed statement of 
facts filed herein by the parties, it appears that the city council appropriated 
8100 of the funds in the city treasury for the work and labor necessary in re
pairing south :.\fain street, under the direction of the board of public service; 
that said ordinance further provided that such work and labor should, by 
said board, be let after competitive bidding to the lowest responsible bidder; 
that no further order, ordinance or resolution, authorizing the board of public 
service to make such repairs was passed by council; that the board of putilic 
service employed the relator to perform labor with his team in making such 
necessary repairs at the agreed price of 83.50 for one day's work, but did not 
make such contract after competitive bidding was had therefor." 
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After referring to a number of sections of the municipaJ code, among-them those 
relating to the duties of the board of public service, which were along the~ same lines 
as those above quoted, the court c.ontinues at page 403 of the opinion: -

"After c·arefully considering all of the foregoing sections of the municfrial 
code, I const~ue them in the light of and in connectio~ with Lan. ·R. L. 3131 
(B. 1536-679), which reads: 

'The directors of public service may make any contract or purchase 
supplies or material or provide labor for any work under the supervision of 
that department not involving more than ($500). When any expenditure 
* * * exceeds $500 such expenditure shall first be authorized and directed 
by ordinance of the council, and whep so authorized and directed, the di- · 
rectors of public serv\ice shall make a written· contract with the lowest and 
best bidder, etc.' 

I think the ,council, after having made the appropriation aforesaid and 
having authoriz'ed the board of public service to cause the replJlirs to be made, 
that the board had the authority to employ the relator to perform the labor 
for which he claims pay, without first letting the contract for the same to the 
lowest bidder, the amount of such repairs being less than $500; that when 
the council authorizes repairs upon streets to be done and makes an appro
priation therefor, if such repairs do not exceed $500, the council is without 
authority to require the board of public service to let such repairs to the 
lowest competitive bidder. Such board may do so, and in many cases the in
terests of the public will be best subserved thereby, but it is within their 
discretion. In all cases, however, ·where such repairs will exceed $500, the 
contract must be so let." 

Recurring, then, to your i~quiry, it is 'assumed that the city council at Lima in
cludes in its semi-annual appropriation -for the service department an amount for the 
maintenance· and repair of sewers. If this be true, it follows that the work of main
tenance and repair: is intended to, and should be, done in an efficient manner. From 
the nature of the work, specially designed clothing is almost a necessity. 

By the terms of section 4328, the director of public service may as to any work 
under the supervision of his department not involving more than five hundred dollars, 
make any contract for such work; purchase supplies or material for such work; and 
provide labor for such work, and by the terms of section 432!> such director is charged 
with the supervision of the repair of sewers, etc., from which it would seem to follow 
that if in supervising such repair work, -£,he dire·ctor finds that rubber boots and slicker 
suits may be an aid in the efficient performance of the work, he may purchase them as 
supplies, said articles to be purchased within the five hundred dollar limitation, out 
of the appropriation for maintenance and repair of sewers, aind to remain the property 
of the c'ity for use at times when necessary by employes of the city in underground 
sewer work. 

The ~pinion thus expressed is not inconsistent with that which you ref~ to as 
having been heretofore rendere-d by this department. The latter opinion concerned 
this language: 

"The county commissioners may purchase such machinery, tools or other 
equipment for the construction, improvement, ml:l!inte~nce or repair of 
the highway, bridges and culverts * * * as they may deem necessary. 
* * *'" 

It was held that the words "or other equipment" were used correlatively with 
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the words machinery and tools and hence did not authorize the purchase of rubber 
boots. 

Respectfully, 
JoHx G. PmcE, 

All<Jrney-General. 

150. 

:\1UNICIPAL CORPORATIOX-STREET RAILWAY COMMI8SIOXER OF 
CITY OF YO"CNGSTOWN-NOT A MUNICIPAL OFFICER-CITY 
SOLICITOR XOT REQUIRED TO ADVISE HIM-SAID COMMIS
SIONER WITHO"CT AUTHORITY TO E:\1PLOY LEGAL COUNSEL. 

1. The street railway commissioner of the city of Youngstown, Ohio, appointed 
u:nder ordinance No. 2195, by the terms of which he is appointed by the mayor for a term of 
four years, and subject to removal by. the mayor, and performing the supervis<Jry duties 
defined in said <Jrdinance witb, reference to the operation of the street railroad referred to 
in said <Jrdinance, is not a municipal officer entitled to the legal counsel of the city solicitor 
of said city. 

2. The terms of sections Sa and 15d of such <Jrdinance, authorizing said commis
sioner to employ assistants, accountants, clerks and other employes as he shall deem neces
sary to enable him to inspect and audit receipts, disbursements and other branches of the 
work of said street railway company, do not confer authority upon such commissioner to 
employ legal counsel in the discharge of his duties as such commissioner, except as he may 
be directed or authorized to do so by the city council. 

CoLmrnus, OH10, March 28, 1919. 

The Bureau of Inspection and Supervision of Public Ojfice8, Columbus, Ohio. 
GENTLEMEN:-Acknowled.gemPnt is made of your letter dated February 24, 

1919, in which you ask for this department's opinion upon the two questions stated 
in the communication received by you from the legal department of the city of Youngs
town, Ohio, a copy of which communication, enclosed with your letter, is a, follows: 

"I am writing you for your opinion upon the following matters which 
I discussed briefly with you a few days ago while in Columbus. 

"On the 16th of January of this year (1919), the Mahoning and Shenan!lo 
Railway Company started to operate its street car lines under a new fran
chise known as the 'Service at Cost' plan. "Cnder this franchise there is what 
is known as a street railway commissioner. He is appointed by the mayor for 
a term of four years and the appointment confirmed by council. His pay and 
entire expense of running his office is paid from the receipts of the city lines of 
the Mahon~ng & Shenango Railway & Light Company. His duty requires 
him to report to council from time to time and in so far as he takes instructions 
from anyone, he takes them from council. 

It is clear tha± from time to time he will require considerable advice of a 
legal nature, both as to the interpret;i.tion of the rights of the parties under the 
franchise and as to the legal policies to be pursued in conducting his o,ffice. 

We would like a ruling on the following questions: 
Sections 4303 to 431.,, General Code, inclusive, enumerate the duties 

~nd powe.rs of the city solicitor. Further, the salary of the city solicitor for 
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the duties enwnerated ip the foregoing sections is fixed ~y council for the 
term of his election, apd, of course, cannot be increased or decreased during 
that period. Inasmuch as the legal work of the street railway commissioner 
is in addition to thqse enwnerated by the statute, the new situation has arisen 
since his election. 

First: Is the street railway commissioner an officer of the city of 
Youngstown, and, as su~h, enti'tled to the services of the legal depart-
ment of the city? · 

Second: If he is not such an officer, and therefore, is not included in 
the duties of the city solicitor but he desires to have the solicitor of the city 
represent him in his legal matters, would it be legal for the solicitor to re
ceive compensation from the commissioner out of the funds provided by the 
ordinance for his expense, in addition to the regular salary of the solicitor. 

Under separate cover I am sendi,ng you a copy of the ordinance granting 
the franchise with the sections marked which refer to the street railway coi
missioner, amd also those sections marked which refer to El})ecific duties of the 
city solicitor in connection with the franchise." 

An examination of the supplement to Page· and Adams code does not ip,dicate 
the atloption of a charter by the city of Youngstown and it is assumed that it is a non
charter city. The question of the constitutionality of the ordinance referred to in the 
letter above quoted is not raised in your letter and therefore that question is not con
sidered in this opinion. 

In the order above stated, let us co_nsider whether the street railway commissioner 
of said city is an officer of said city entitled to the services of its l'egal department. 

Sections 4305 and 4309 G. C. are pertinent. Section 4305 G. C. in part is: 

"* * * and shall serve the several directors and officers mentioned 
in this title as legal counsel and attorney." 

Section 4409 G. C. is: 

"When an officer of the corporation entertains doubts concerning the 
law in any matter before him in his official capacity, and desires the opinion 
of the solicitor, he shall clearly state to the solicitor, in writing, the question 
upon which the opinion is desired, and thereupon it shall be the duty of the 
solicitor, within a reasonable time, to reply orally or in writing to such 
inquiry. The right here conferred upon officers shall extend to the council, 
and to each board provided for in this title." 

It may be well to note that section 430,8 G. C. provides that the solicitor "shall 
prosecute or defend, as the c~e may be, for and on behalf of the corporation, all com
plaints, suits and controversies in which the corporation is a party, and such other 
suits" as he shall by resolution or ordinance be directed to prosecute or defend. 

It is to be noted that section 4305, supra, may not include all officers of the cor
poration in defining the officers to whom the city so\j_citor shall act as leg.al counsel, 
but is limited to the officers mentioned in "this title." 

Se~tion 4309 G. C. supplements section 4305 by requiring the rendition of an 
opinion in writing in addition to the provision in section 4305 for the solicitor to act 
as legal counsel, and the word "officer," as used in section 4309 G. C., evidently has 
reference to and means the officers mentioned in section 4305 G. C., as it would appear 
unreasonable to say that the solicitor shall act as legal counsel a.nd attorney for certain 
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officers and then to provide that as to other officers he shall render writt~n opinions 
on matters before them, in their official capacity, and it is therefore concluded that 
the word "officer," as used in the first sentence of section 4309 G. C., means an officer 
as defined in section 4305. That such is the meaning is confirmed by reference to the 
last sentence of section 4309 G. C., which extends the right to "\\Titten opinions to 
the council and each board provided for in said title. 

It may be seriously questioned if the street railway commissioner, hereinafter 
referred to as commissioner, is an officer of the corporation. Section 8 of Franchise 
Ordinance 2195, above referred to, is pertinent. In part it provides: 

''Immediately upon the taking effect of this ordinance, there' shall be 
designated by the city a street railroad commissioner, whose appointment shall 
be made by the mayor of the city and shall be confirmed by the city council 
The city reserves the right at any time, and from time to time, to remove the com
missioner so appointed, such removal to be by the mayor. * * * The city 
street railrcad commissioner shall act as an adviser of the council of the 
city of Youngstown in all matters affecting the interpretation, meaning or 
application of any of the provisions of this ordinance, and in all action there
under affecting the quantity or quality of service, or the cost thereof, or the 
rate of fare." 

Section Sa is also pertinent, a part of which is as follows: 

"The commissioner shall receive a salary at a rate to be fixed from time 
to time by the council. * '* *" 

It is to be observed that said commissioner holds his position subject to the will 
or pleasure of the council and that his salary may be "fixed from time to time 
by the council." 

It has bemi repeatedly held by the courts of this state that one of the tests in 
differentiating between employes and officers is that an officer is clothed with 0 ome 
part of the sovereign power of the state which is to be exercised in an independent 
capadity in the interest of the public, as required by law. It is stated in Klilin v. 
Martin, et al, 24 C. C. (n. s.) ss; in defining a county officer, 

"one whose right, authority and duties are created and conferred by 
law," 

and in State ex rel. vs. O'Brien, 95 0. S., 172, as determinative of the question whether 
the county board of revision was a county office, 

''It acts in an independent capacity with authority to do and perform 
official acts * * * It is clothed with some part of the sovereign power 
of the state * * * " 

Under section 4411-1 G. C. the health officer is appointed and his salary is fixed 
by the board of health under r,rovisions similar to those contained in tt.e ordinance 
above quoted. 

In deciding whether such person, so designated as "a health officer" was in law 
an officer or employe, the court, in State ex rel. Miller vs. Council of Massillon, 2 
0. C. D. (n. s.) p. 169, reasoned thus: 

"It will be observed that the duties of the appointee or health officer 
are not prescribed by statute. He is the servant of the board of health that 
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makes the appointment. He is under their abrnlute control and direction 
and in -addition to that they fix his salary. His salary is at the will of the 
board of health. His term of office is al their will; they may terminate it at 
their pleasure." 

The commissioner in the present question holds his office at the will of the 
city cou.n:e:il. The term of his service and his salary are under the absolute 
control of the council, nor are his duties prescribed by statute, and what was-decided 
in the case above cited, concerning the health officer, is applicable to such commis
sioner. It is therefore concluded that said commissioner is not a municipal officer. 
He is certainly not an officer mentioned in the title containing the statutes above 
referred to, nor is he a member of a board provided for in that title, nor within the 
provision of the _last clause of section 4309, and it is therefore concluded that such 
commissioner, under section 4305 et seq. G. C., is not an officer of the city of Youngs
town and as .such entitled under authority of said sections to the services of the legal 
department of said city. It therefore follows that the answer to your first question 
is in the negative., 

· Your second question involve.s the authority of said commissioner to employ 
and pay the city solicitor for legal sen,ices. 

The scope ar.d extent of the commissioner's authority must be found in the 
ordinance granti1:g his powers and prescribing his duties. 

It must be borne in m'ind that the purpose of said ordinance,· as stated in the 
preamble thereof, is to "secure to the public the largest powers· of regulation and con
trol in the interest of public service," and also that the avowed object was to secure 
"the best street railroad transportatioi(at cost, consistent with the security of the 
property and the certainty of a fixed return thereof" as also stated in said pre:;tmble. 
The commissior.er's duties are defined in sectio11 8, above quoted, and it may be ob
served that his duties very largely may be described as supervisory. It is provided 
that he shall keep informed of all matters affecting the cost, quality or quantity, of 
the services furnished, receipts and disbursements, property and equipment of the 
company, the rate of fare and the vouchering of expenditures, and it is in the event 
of his disapproval of methods in such matters that he is empowered to make expendi
tures, all of which, with the salary of said commissioner, are paid by the company 
from the proceeds of its business. Sections Sa and 15d are pertinent. 

Section Sa in part is that said commissioner: 

"shall have tl:e right to employ such .assistants, accountants, engineers, 
clerks ::nd other employes as he shall deem r.ecessary to enable him at all 
times to inspect and audit all receipts, disbursements, vouchers, prices, pay
rolls, time cards, shop cards, papers, books, documents and property of the coni
pany, and the cost and expense of all such persons so employed by the commissioner, 
at salaries fixed by him, shall be paid by the Company upon the approval 
of the commissioner, * * * and shall be deemed a part of the operating 
cost, provided, further, that the sums authorized to be expended by the 
Commissioner, under the provisions of section 15D hereof, shall be in addition 
to the amount in this section authorized to be so expended." 

Section 15D is entitled "supervision of extensions" and in part is: 

"The commissioner shall have the right to employ such assistance as 
he shall deem necessary for the purpose of checking over estimates of any 
better~nt * * * and also for the purpose of making estimates * * * 
of any betterment, extension or permanent improvement proposed by the 
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city. * • • He shall have the right to employ such assistance as he 
shall deem necessary for the purpose of checking. material, labor or other 
costs in the supplying of such betterments, extensions or permanent im
provement, and the company shall pay all bills for such assistance and ser
vices approved by the commissioner." 

It is to be noted that both in section Sa and 15D, supra, the purposes for which 
the.. commissio:rfur shall have the right to employ is in,dicated to be for purposes of 
inspection and supervision of the management, quantity and quality, and cost of 
service, inspection and auditing of receipts and disbursements, and in case of pro
posed extensions is authorized to employ such assistance for checking over documents, 
making plans, specifications and checking material, labor and other costs. 

In neither cf these sections, nor in any other sections of said ordinance, ~ there 
express provision for employment of legal counsel and it may be said that the com
missioner's power or authority to s~ employ legal counsel will depend upon the clear 
implication of such power in said ordinance. 

In this connection the purpose of the ordinance is to be considered as. well as the 
character of the powers and functions prescribed therein for the commissioner. 

In view of the court's characterization of such a position in the Massillo,n case, 
it appears that said commissioni~r acts as a special agent or employe of the city council 
in his supervision and control of said street railway company. In this connection it 
is to be observed that said commissioner is required to report and is subject to the 
control of the city which, as stated iO: ·section 6 of said ordinance, "reserves to itself 
the entire control of the service, including the right to fix schedules and routes," etc., 
and that said service shall be rendered "under such rules and regulations as the city 
may from time to time require." 

In view of the decisions of the court applicable to such employment, and in the 
absence of express provision in said ordinance, authorizing said commissioner to em
ploy legal counsel, considered with the provisions of sections 4305 and 4309 G. C., 
supra, which amply provide for legal services to the officers of the city, including. the 
city council to whom said commissioner reports, and subject .to whose pleasure he 
holds his office, it is concluded that such commissioner is not in law authorized or 
empowered to employ legal counsel without authority or direction from the city council, 
and the answer to your second inquiry is, therefore, also in the negative. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

151. 

CANAL LANDS-RELEASE OF CINCINNATI FROM PAYING RENT FOR 
USE OF SAID LANDS. 

The legislature having heretofore authorized the leasing by the slate of certain state 
canal lands to the city of Cincinnati (102 0. L. 168, 106 0. L. 293), and said leases having 
been entered into, providing, among oiher things, for a semi-annual payment of rent by the 
city to the state: 

Held, that there is no constitutional objection to the enactment by the legislature of a 
bill providing that said city be released from the payment of said rents during a limited 
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period to begin hereof/er and that in all other respects said leases shall remain in force as 
originally executed. 

CoLuMnu2, OHio, March 28, 1919. 

HoN. HARRY L. FEDElR1IAN, House of Represenlalfres, Columbus, Ohio. 
DJ']AR Srn:-Rcceipt is acknowledged of your letter of }larch 11, 1919, wherein 

you request my written opinion as to the validity of house bill Xo. 178. The title 
to this bill reads: 

"A bill releasing the city of Cincinnati from payment of rental provided 
for in leases of part of the Miami and Erie canal executed under authority 
of the act passed May 15, 1911 (102 Ohio Laws 168), and the act passed May 
17, 1915 (106 Ohio Laws 293), until such time as it commences operation 
of the facilities and utilities authorized to be constructed upon, in, under and 
above the same." 

Section 1 of said bill reads: 

"That for and during the period between October 1, 1912, and the time 
when the city of Cincinnati shall commence the actual operation of the public 
facilities and utilities which it is authorized to construct in, upon, under 
and above that portion of the Miami and Erie canal leased. by the state of 
Ohio to the city of Cincinnati by the lease dated August 29, 1912, executed 
under authority of the act passed May 15, 1911(102 Ohio Laws 168), and 
by the amended lease dated January 6, 1917, executed under mi'thority of the 
act passed May 17, 1915 (106 Ohio Laws 293), the city of Cincinnati is hereby 
released from all its covenants, obligations and agreements for the payment 
of rent and for and during said period no rent or installment thereof shall be 
or become due or paynble from said city to said state, all provisions in said lease 
and amended lease, and in snid nets of May 15, 1911, and May 17, 1915, to the 
contrary notwithstanding." 

The bill in its printed form is accompanied by n statement, which reads in part: 

"Whereas, By virtue of the act of the General Assembly of the state 
of Ohio, passed May 15, 1911 (102 Ohio Laws 168), the st~te of Ohio and the 
city of Cincinnati entered into an agreement of lease dated August 29, 1912, 
and pursuant to the act passed May 17, 1915 (106 Ohio Laws 293), said 
state and city entered into an amended lease dated January 6, 1917, by the 
terms of which said lease and amended lease, the state of Ohio granted, leased 
and demised to the said city of Cincinnati for the term of ninety-nine years 
from the first day of October, 1912, renewable forever, that part of the Miami 
and Erie canal in said city beginning at a point three hundred feet north 
of Mitchell avenue, and extending down through said city to the east side of 
Broadway, as in said lease and amended lease more fully described, for public 
street or boulevard, and for sewerage conduit, and if desired, for subway pur
poses, at an annual rental of thirty-two thousand dollars, payable in semi
annual installments on the first days of April and October in each and every 
year, the first payment of said rental to become due on October 1, 1912, less 
one-half of the expenses and compensation of the arbitrators incident to 
the fixing of the valuation of said canal property as in said acts provided; and 

Whereas, The city has regularly paid to this date the installments of rent 
stipulated in said lease and amended lease; anrl 
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Vl·hereas, Said eity at the dates of said lease and amended lease con
templated the early occupancy and utilization of said leased portion of said 
canal for the purpo~e authorized in said acts, but by reason of causes beyond 
its control has been delayed in carrying out its plans for constructing upon, 
in, under and above said canal property the public facilities and utilities 
authorized in said acts." 

I am informed that the bill has been or will be amended so as to provide that the 
beginning of the period during which the city will be released from rental payments 
shall be a day hereafter, instead of October 1, 1912, as set forth in .he original bill, 
thus making it unnecessary to com:ider the question whether the legislature might 
provide for the return to the city of the moneys already paid under the lease. 
The bill will therefore he considered on the basis of its having been amended as above 
stated. 

Section 1 of Article II of the constitution, reads: 

"Section 1. The legislative power of the state shall be vested in a general 
assembly consisting of a senate and house of representatives * * * " 
(The remainder of the section relates to initiative and referendum). 

This broad provision vests in the legislature all legislative power except insofar 
as said power may be limited by other provisions of the state constitution, the federal 
constitution and the treaties and acts of congress adopted and enacted under it (see 
12 Corpus Juris 805). 

Or; as expressed by Judge Gholson in Baker vs. Cinci rrati, l1 0. S., E24r..t rrge 
542 of the opinion: 

"The first section of the second article of the constitution declares that 
'the legislati;e power of this state shall be vested in a general assembly, which 
shall consist of a senate and house of representatives.' The same provision, 
in very uearly the same words, is Lmnd in the former constitution. It will 
be obs<'rved, that the provision is not, that the legislative power, as conferred 
in the constitution, shall be vested in the general assembly, but that the legisla
tive power of this state shall be vested. That includes all legislative power 
which the object and purposes of the state government may require, and 
we must look to other provisions of the constitution to see how far, and to 
what extent, legislative discretion is qualified or restricted.'' 

Xo provision is found in the constitution which in any wise prohibits the legislature 
from enacting a law releasing a person or municipality from an obligation to the state. 
It will hardly be claimed that in the present instance the bill comes within the prohi
bition of section 28 of article II forbidding the enactment of laws impairing the obliga
tion of contracts; for the bill docs not in the least affect the contract between the state 
and the city-it merely provides for the waiver by the state itself of a right which it 
has under the contract. In other words, the state remits the rents for a certain period, 
in all other respects the contract stands as originally entered into. 

On the other hand, if we look at the matter of the leases heretofore entered into 
as being on a par with a similar transaction between private individuals, no reason is 
apparent for thinking the hill objectionable on constitutional grounds. 

In the case of Railroad Co. vs. State, 85 0. S. 251, the first syllabus reads: 

"In conducting transactions with respect to its laads the sta.tE> acts in a pro
prietary, and not in a sovereign capacity, and being amenable to all the rules 
of justice which it prescribes for the conduct of its citizens, it will not be 
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permitted to revoke a grant of lands made upon a valuable consideration which 
•it retains." 

In the same case, it is said in the course of the opinion at page 295: 

"Unquestionably the general assembly represented the state in this matter, 
and in both the original act and in the subsequentact,underwhcihtheplaintiffs 
in error expended money for establishing the boundaries of the premises con
veyed, its concurrence and acquiescence with the knowledge clearly imputed 
to it serves to bind the state, for in this respect the state was acting, not in its 
capacity as a sovereign, but in its proprietary capacity as the owner of lands, 
and when it acts in that capacity it is bound by the same rules as those which 
it applies to its citizens. Nothing presented casts doubt upon the correctness 
of the view thus comprehensively stated by Ranney, J., in State vs. Ext. of 
Buttles, 3 Ohio St., _309: 'We agree when she (the state) appears {IS a suitor 
in her courts to enforce her rights of property, she comes shorn of her attri
butes of sovereignty, and as a body politic, capable of contracting, suing, 
and holding property, is subject to those rules of justice and right, which in her 
sovereign character, she has prescribed for the government of her people.' " 

Certainly the state, acting through the legislature, is as much at liberty as is one 
of its citizens, to waive performance of a given stipulation in a contract. In other 
words, if in the present instance, the legislature desires to say that the state shall forego 
for a given period the rents accruing under the lease, no reason is perceived wh'y it 
may not leg.tlly do so. 

I am. therefore, of the opinion that the bill amended as above states is not open 
to objection on· constitutional grounds. However, I suggest that if the bill is to be 
enacted, provision be made therein to the effect that the general assembly may re
quire the ~ity at any time to resume its rental payments as in said lease provided, 
and that nothing contained in the act shall be construed as in any manner waiving, 
affecting or impairing any claim or claims which the state of Ohio has or may have 
against any person, firm or corporation arising out of leases heretofore executed, or 
otherwise, in connection with said canal lands. 

The policy involved in the proposed enactment is of course solely for the legisla
ture to pass upon; hence this opinion is confined to the constitutioru:tl features of the 
bill. 

Respectfully, 
JOHN G. PRICE, 

Atwrney-General. 
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152. 

::.\fCXICIPAL CORPORATIOX-CO::.\IPLIAXCE '\\~TH SECTIOX 4556 G. C.
FEES OF ::.\IAYORS IX ORDIXAXCES CASE SHALL BE H.nrn AH FEES 
OF JCSTICE OF PEACE IX snnLAR CASES-SCFFICIEXT CO~IPLI
AXCE. 

An ordinance of a municipal council, which prorides that the fees of the mayor in ordi
nance cases shall be the same as the fees of a 1ustice of the peace in similar cases, suffici
ently complies 'ILith section 4556 G. C., requiring said fees to be "fixed" by ordinance, 
and it is unnecessary to list in said ordinance the individual fees taxable in the name of 
st1eh mayor. 

Cou;~1m:;s, Omo, :\farch 28, 1919. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLE~IEN:-I have your letter of recent date reading as follows: 

"We are respectfully requesting your "Titten opinion upon the follow
ing matter: 

,Ye are calling attention to section 4556, G. C., as follows: 
. 'Section 4556. The costs of the mayor and other officers, in all cases, 

shall be fixed by ordinanc;,, but in nu case greater than the fees for similar 
services before justices of the peace. In case of conviction the fees of officers, 
jurors, and witnesses shall be taxed against the parties co,wicted, and in case 
of acquittal of the violation of an ordinance, the cc~ts, except the fees of the 
mayor and marshal, shall be taxed against the corporation.' 

·we are also calling your attention to a quotation from an opinion of the 
Attorney-General, under date of April 24, 1914, Annual Report of Attorney
General for 1914, Vol. I, p. 536, at p. 539, as follows: 

'It is true that under the ruling of city of Bellefontaine vs. Haviland, 
3 X. P. n. s., 99, these officials arc not entitled to receive any fees in ordinance 
rases when council foils to fix such fees by ordinan-·e. Whilst, therefore, 
the fees for such services may not be said to be fixed by law in the sense 
that the fees for services in state and civil cases are fixed, for the reason 
that under the control council has over the same they may not be fixed at 
all or they may be fixed at such a minimum amount as to be inconsider
able, * * *' 

QUESTIOX: Is an ordinance of a municipal council, which provides 
that the fees of the mayor in ordinance cases, shall be the same as the fees 
of a justice of the peace in similar cases, in compliance with section 4556, or 
is it necessary to list the individual fees?" 

Having regard to the provisions of section 4556 G. C., the precise question for 
our consideration is whether an ordinance of a municipal council, which provides 
that the fees of the mayor in ordinance cases shall be the same as the fees of the justice 
of peace in simil_ar cases, is a fixing of those fees under said statute. 

The word "fix" has various shades of meaning. One is that of "settle" or "de
termine" or "establish," which are, I think, the connotation of the word "fixed" as 
used in section 4556 G. C. 

'C'nless expressly required by constitutional or statutory provision, the council 
of a municipal corporation is not restricted in the form of the expression of its will. 
In general, if an ordinance is sufficiently certain and definite as to incicate the matter 
or thing to which it relates, it is valid. And it is a maxim of law that that is certain 
which may be made certain: Id cerium est quod cerium reddi potest. Co. Litt. 43. 
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Even a cursory reference to any volume of statutes will show that it is a universal 
practice to incorporate into one statute the contents of another statute by apt refer
ence thereto. So far as I am informed, no court has ever criticised this practice as 
such. In many instances, unless this practice were resorted to, our statute books 
would be inexcusably cumbersome and prolix. 

The fees of a justice of peace in criminal cases are definitely set forth by section 
1746 G. C. and other sections that need not be cited here. Furthermore, the func
tion and powers of mayors and justices of peace are, in criminal matters, sufficiently 
alike to make easy of application an ordinance to the effect that the fees of the mayor 
in ordinance cases shall be the same as the fees of a justice of the peace in similar cases. 

I am therefore of the opinion that an ordinance of a municipal council, which 
provides that the fees of the m.1yor in ordinance cases shall be the same as the fees 
of a justice of the peace in similar cases, sufficiently complies with section 4556 G. C., 
requiring said fees to be "fixed" by ordinance, and that it is unnecessary to list in 
said ordinance the individual fees taxable in the name of such mayor. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

153. 

ROADS AND HIGHWAYS-REPAIR OF HIGHWAY WITH MATERIAL DIF
FERENT FROM THAT WITH WHICH SAME WAS ORIGINALLY CON
STRUCTED-STATE HIGHWAY COMMISSIONER MAKES ASSESS
MENT-NOT LESS THAN TEN PER CENT AGAINST ABUTTING REAL 
ESTATE-METHOD PROVIDED IN SECTION 1191 G. C. 

1. If, in making repairs to a highway as required by section 1224 G. C., the state 
highway commissioner uses as the principal material a material di6erent from that with 
which the highway was oriqinally constructed, it is incumbent on the commissioner to 
assess a part of the cost of such repairs against abutting or contiguous real estate; and the 
rule as to the percentage of such cost that may be so assessea is as follows: The state high
way commissioner must so assess not less than ten per cent of the cost and expense of such 
repairs; and may at his discretion so assess any per cent of such cost and expenses between 
ten and one hundred per cent. provided that the amount assessed against any particular 
tract of land within the asseBsment area shall not exceed thirty-three per cent of the valiie 
of such tract for taxation. 

2. The method to be followed by the state highway commissioner in making such 
assessment is that set forth in .•ection 1191 G. C. 

COLUMBUS, Omo, March 28, 1919. 

Rox. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Srn:-Under date February 3, 1919, you wrote to this department as 

follows: 
"The following is a copy of a communication received by me from Mr. 

A. E. Hinkle, deputy highway commissioner, bureau of maintenance and 
repair: 

'Under section 1224 of the General Code of Ohio, when a road is re
pair~d by resurfacing it with some other material, no less· than 10% of the 
cost of repair shall be assessed against the property along the highway. 

We have just completed the resurfacing of section B-1 C. H. Xo. 360 
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Hocking county, which is 0.88 miles in length. The bookkeeper:s books 
show that there was paid for this work 822,869.41 As to just how this assess
ment shall be made I am not sure, since this is, so far as I know, the first case 
of this kind that has come up. I prPsume that this is a duty for the chief 
clerk and bookkeeping department to look after, but of course they cannot 
take care of it until they get a formal statemen" from the engineering depart
ment that this work has been completed. Hence this report to you.' 

Inasmuch as this is a new :leparture in highway md.IDtenanJe and as the 
entire work was conceived and carried out by the highway department I 
will thank you fvr an opinion as to whether it is possible to levy an assess
me.of against the adjacent property holders o~ .,therwise and :f so what per 
cent. of the cost of thjs improvement may be pldced upon adjacent property 
holders or beneficiaries within the mile limit?" 

Mr. Hinkle adds in a persoPal interview that in making the rep 1irs referred to, 
you used as the principal material a miterial different from that with which the road 
was originally constructed. 

Section 1224 G. C. so far as mdterial to a discussion of your inquiry reads: 

"The state highway commissioner shall maintain and repair to the re
quired standard all inter-county highways main market roads and bridges 
and culverts constructed by the state by the aid of state money or taken 
over by the state :i,fter being constructed. In repairing inter-county high
Wa)'S and m ,in market roads th• state highway ommissioner shall not be 
limited to the use of the mcterial with which such inter-county highways 
or main market roads were originally constructed but may repair such inter
county highways or main market roads by the use of any mtterial which he 
deems proper. When in the repair of an inter-county highway or main market 
road the state highway commissioner changes the type of such road and uses 
as the principal material in making such repair a material different from that 
with which the road was originally constructed not less than ten per cent. of the 
cost and expense of such repair shall be asse11.~ed against the properly abutting 
on said road or within one-half mile on either side thereof or within one mile 
on either side thereof in the manner hereinoefore provided in the c:;se of the 
construction of a ro,id under the supervisio.:i ,Jf the state highway department. 
Nothing in this chapter sht 11 be . onstrued so a.'! tu prohibit a county town
ship or municipality or i;he feder<tl government or any individual or cor
poration from contributing a portion of the cost cf the construction main
tenance and repair of said state highways. * * * Inter-county highways 
or main market roads on which no state aid money has been expended if 
improved with constructions equal to that specified by the state highway 
commissioner shall be taken over by the state and shall thenceforth be main
tained as pres •ribed herein for inter-county highways and main market 
roads. * * *" 

Coming then to the question of the percentage of the total cost of the repairs 
that may be so assessed we have the mandate of said section 1224 in these words: 

"* * * not less than ten per cent. of the cost and expense of such 
repair shall be assessed against the property abutting on said road or within 
one-half mile on either side thereof or within one mile on either side thereof.'' 

The plain import of this language is that it is mandatory upon the commissioner 
when he changes the type of construction and uses a material different from that 
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originally employed to assess against lands abutting or contiguous to the road at least 
ten per ceI1t. of the total cost of the repairs and discretionary with him.to assess any 
percentage between ten and one hundred per cent. of such cost. 

It may be urged that it was not the intent of the legislature to confer any such 
broad powers upon the commissioner; that the outstanding feature of section· 1224 
is that it establishes the policy that the state shall maintain and repair such parts 
of the highways as shall have been constructed or taken over by the state and that 
inasmuch as the commissioner may not make a speci ti assessment if he uses in making 
repairs the same m4terial as that originally used it would be unjust to permit the 
assessment of the fulf cost of the repairs against adjoining lands simply because of a 
change in materials especially that the owners of adjoining lands are given no voice 
in the matter of materials. However it is useless to speculate upon the possible or 
probable intent of the legislature as against its unambiguous language; for we find 
that one rule of statutory construction in Ohio has been thus stated by our supreme 
court in the case of Slingluff vs. Weaver 66 0. s., 621 (first two syllabi): 

"The object of judicial investigation in the construction of a statute 
is to ascertain and give effect to the intent of the law-making body which 
enacted it. And where its provisions are ambiguous, and its meaning doubtful, 
the history of legislation on the subject, and the consequences of a literal 
interpretation of the language may be considered; punctuation may be changed 
or disregarded; words transposed, or those necessary to a clear understanding 
and, as shown by the context manifestly intended, inserted. 

But the intent of the law-makers is to be sought first of all in the language 
employed, and if the words be free from ambiguity and doubt, and express 
plainly, clearly and distinctly, the sense of the law-making body, there is no 
occasion to resort to other means of interpretation. The question is not what 
did the general assembly intend to enact, but what is the meaning of that 
which it did enact. That body should be held to mean what it has plainly 
expressed, and hence no room is left for construction." 

Likewise, in the case of Ives v. McNicholl, 12 0. C. C. 297, 5 0. C. D. 555, the 
circuit court of Hamilton county use the following language, after referring to several 
decisions of our supreme ·court: 

"The doctrine of these cases, as we understand, laid down with great 
force and clearness, IS to the effect that it would be highly improper for a 
court called upon to construe a statute, which in its opinion, as it apparently 
stands, is inconsistent with its ideas of policy or justice, to distort the lan
guage or its evident meani..o.g, in such a manner as 'to give it a construction 
consistent with his own ideas of justice or policy. Or, as stated by Judge Nash 
in announcing the decision in the Bowman case (41 Ohio St., 37): 'If the 
language used by the legislature in a statute is precise and unambiguous, 
we conceive it to be our duty to interpret the words in their na.tural and 
ordinary sense, although the result may conflict with our ideas of public 
policy.'" 

Recurring to said secti.>n 1224, one limitation on s'pec_ial assessments seems to be 
recognized therein. Said section in making reference to the method to be followed 
in perfecting the assessment, reads: 

"* * * in the manner hereinbefore provided in the case of the con
struction of a road under the supervision of the state highway department.'' 
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AB is hereinafter explained in another connection, this language no doubt refers to the 
method of assessment described in section 1191 G. C., although if taken literally it 
might refer either to section 1191 or section 1214. In both of these sections there is 
the limitation "shall not exceed thirty-three per cent. of the valuation of such abutting 
property for the purpose of taxation." And while it is true that the language las 
above quoted from section 1224 is intended to provide a method rather than to fix a 
limtation, it would seem that where the provisions describing that method make 
direct reference to a limitation, such limitation is to be accepted as belonging to the 
scheme of plan of assessment, especially that, as stated in Cincinnati vs. Conner, 55 
0. s. 82, 91: 

"The rule generally prevails that, independent of any legislative re
quirement on the subject, statutes imposing taxes and public burdens of that 
nature are to be strictly construed; and where there is ambiguity which raises 
a doubt as to the legislative intent, that doubt must be resolved in favor of 
the subject or citizen on whom the burd~n is sought to be imposed." 

For the foregoing reasons, the rule as to percentage of cost of repairs which may 
under section 1224 be assessed against abutting and contiguous real estate, where, in 
making the repairs there is a change of principal material as compared with that used 
i,n the original construction, may be stated as follows: 

The state highway commissioner must so assess not less than ten per cent of the 
cost and expense of such repairs; and may at his discretion so assess any per cent of 
such cost and expenses between ten and one hundred per cent;provided that the amount 
assessed ag<1inst any particular tract of land within the-assessment area shall not ex
ceed thirty-three per cent of the value of such tract for taxation. 

Coming next to the method to be pursued in making the assessment, it is to be 
noted that section 1224 provides: 

"* * * not less than ten per cent of the cost and expense of such 
repair shall be assessed against the- property abutting on said road, or within 
one-half mile on either side thereof or within one mile on either side thereof, 
in the manner hereinbefore provided in the case of the construction of a 
road under the supervision of the st-1te highway department." 

Two sections of the series of statutes relatl,ng to highways come within the de
scription of the last clause of the language quoted-section 1191 and 1214. How
ever, section 1214 comes within the description only when the description is taken 
in a very literal sense; so that section 1214 is not here quoted. It is sufficient to say 
that it provides for assessment u,nder the direction of the county commissioners or 
township trustees, in cases where the improvement has been constructed under .the 
supervision of the state highway department upon application of county -commis
sioners or township trustees and with the financial aid of either or both the county 
and township and the adjacent property owners. The statute need only be read to 
show that from a practical standpoint its provisions are not available for use by the 
state highway commissioner in making an assessment. We are thus reverted to sec
tion 1191, which so far as now in point, reads as follows: 

"* * * When a part of the inter-county highway system or main 
market road system of the state is improved by the state, by contract or 
force account, without the co-operation with a county or some township 
thereof, ten per cent of the cost of said construction or improvement shall 
be assessed ag<1inst the land abutting thereon according to the benefits, pro-
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vided the total amount assessed against any abutting property shall not 
exceed thirty-three per cent of the valuation of such abutting property for 
the purpose of taxation. The state highway commissioner shall cause to be 
made a tentative apportionment of the amount to be assessed and shall fix 
a time and place for a hearing on such apportionment. He shall give notice 
to said abutting property owners of the time and place of such hearing by · 
one publication in a newspaper of general circulation in the county in which 
said improvement is situated, which notice shall be published at least ten days 
before the date fixed for said hearing. The state highway commissioner 
shall attend such hearing in person or designate a deputy highway commis
missioner or division engineer to attend the same and if any objections in 
writing are presented to the tentative apportionment the proof offered by 
the aggrieved parties shall be heard. The tentative assessment shall be 
confirmed by the state highway commissioner as made, or in case objections 
are made thereto, with such modifications, if any, as he may deem just and 
proper and the same shall be certified to the county auditor of the county 
in which such abutting property is situated to be by him placed upon the 
duplicate against said land and paid in such number of equal semi-annual 
payments as may"be fixed by the state highway commissioner. Said assess
ments when collected by the county treasurer shall be paid into the state 
treasury to the credit of the state highway improvement fund to reimburse 
the state for the money advanced by it on account of said improvement." 

It is quite plain that section 1191, taken in connection with those parts of sec
tion 1224 which provide for the ~essment of either the abutting property, or that 
within one-half mile, or that within one mile, affords a complete and practicable scheme 
of perfecting the details of the assessment by the state highway commissioner and 
sets forth "the manner hereinbefore provided" which the legislature had in mind in 
enacting section 1224. Hence, in making the assessment, the method set for th in 
said section 1191 is to be followed by the state highway commissioner. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

154. 

JUVENILE COURT-MINOR UNDER AGE OF EIGHTEEN YEARS-COSTS 
OF JUSTICE OF PEACE AND CONSTABLE-MINOR RESIDENT OF 
ONE COUNTY WHO VIOLATES LAW OF STATE OF OHIO IN ANOTHER 
COUNTY MAY BE PROCEEDED AGAINST IN EITHER COUNTY. 

1. When a minor chi/,d under the age of eighteen years is arrested and taken before 
a justice of the peace and the latter transfers the case to the judge of the jw;enil,e court as 
prouided by section 1659 G. C. costs are taxabl,e in favor of the justice of peace and the 
constable and shou/,d be paid as provided in section 1682 G. C. 

2. Where a minor chi/,d under th~ age of eighteen years is a resident of Warren 
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county but while in Clermont county violates a law of the state of Ohw such minor may 
be proceeded against as a juvenile delinquent person in the ju!'enile court of Warren county. 

CoLmmus Omo March 31 1919. 

HoN. CHARLES G. WHITE Prosecuting Attorn·ey, Batavia Ohw. 
DEAR Srn:-In your letter of recent date you request my opinion on two ques

tions stated by you as follows: 

"(1) A minor is arrested and brought before a justice of the peace who 
at the time the affidavit was sworn to had no knowledge that the boy was 
under eighteen years of age. Upon discovering the fact he certifies the 
case over to the juvenile judge as is provided for in section 1659 of the General 
Code of Ohio. Now the question arises how is the justice and his constable 
to receive his costs. In other words does he and the constable lose them 
or should they be paid as provided in section 1682 of the General Code or should 
they be allowed by the county commissioners as other J. P. criminal costs? 

(2) The other matter is this: A minor commits a crime in Clermont 
county Ohio but is a resident of Warren county Ohio. Has the juvenile 
cJurt of this or Warren county jurisdiction over the delinquent child? Of 
course I am using the word minor in a restricted sense meaning a child under 
eighteen years of age." 

Section 1659 G. C. (103 0. L. 874) says: 

"When a minor under the age of eighteen years is arrested such child 
instead of being taken before a justice of the peace or police judge shall be 
taken directly before such juvenile judge; or if the child is taken before a 
justice of the peace or a judge of the police court it shall be the duty of such 
justice of the peace or such judge of the police court to transfer the case 
to the judge exercising the jurisdiction herein provided. The officers having 
such child in charge shall take it before such judge who shall proceed to hear 
and dispose of the case in the same mdJlller as if the child had been brought 
before the judge in the first instance." 

Section 1682 G. C. provides: 

"Fees and costs in all such cases with such sums as are necessary for the 
incidental expenses of the court and its officers and the costs of transportation 
of children to places t_o which they have been committed shall be paid from 
the county treasury upon itemized vouchers certified to by the judge of 
the court." 

The above quoted sections were constituent parts of the original juvenile act. 
found in 99 0. L. 192 being sections 19 and 40 respectively of that act. The words 
"in .,i,ll such cases" found in section 1682 G. C. clearly refer to all cases brought or 
conducted under authority of any <.1f the provisions of the juvenile act. 

In opinion No. 502 1915 Atty. Gen. Opinions, Vol. II p. 1022, this department; 
construing the above quoted sections held that a mayor has no jurisdiction to dispose 
of a case <1.gainst a minor under eighteen years of age other than to transfer the case 
to the juvenile judge; and further that fees and costs made in the mayor's court in 
such case are to follow the case for allowance and payment under section 1682 G. C. 
If such a holding is proper as applied to mayors who i•. will be noticed are not even 



262 OPINIONS 

mentioned in section 1659 G. C. it would certainly be proper to adopt sucp. construction 
with regard to justices of peace who are expressly referred to therein. 

At all events, iu is my opinion that when a minor under the age of eighteen years 
is arrested and taken before a justice of the peace and the latter transfers the case to 
the judge of the juvenile court as provided by section 1659 G. C., costs are taxable 
in favor of the justice of peace and the constable and should be paid as provided in 
section 1682 G. C. The latter section being a spechi.l provision is the authority 
for the payment of such costs and not the general sections of the code relating to allow
ance by the county commissioners of cost bills in state criminal cases. 

Your second question presents a problem not easy of solution. A careful scrutiny 
of the entire juvenile act shows no provis~on of law that expressly makes the authority 
of a juvenile court of a county to determine the status of an allegedly delinquent juven
ile person dependent upon the residence of such juvenile in that county. Nor do l 
find any provision expressly limiting the juvenile court's jurisdi "Jtion to the county 
in which the juvenile committed the act constitutjng the delinquency. That the 
legislature did not more definitely show its intentior with respect to venue and resi
dence is to be regretted in view of the importan !e which these maLters sustain to 
any consideration of the juvenile court's jurisdiction. 

It being apparent from your letter of March 12 supplementing your original letter 
of inquiry, that there is no pending case in the juvenile court of your county raising 
the question of residence I think it better at this time to consider your second question 
as though it had been put in the following form: 

"Where a minor child under the age of eighteen years is a resident of 
Warren county but while in Clermont county violates a law of the state of 
Ohio may said minor be proceeded against in the juvenile court of Warren 
county?'' 

My reason for thus ch.i.nging the form of your question is this: It is unquestion
ably the intent of the juvenile court act that the ir>terests of the child itself should 
be the paramount consideration in all proceedings taken under that act. "That 
proper guardianship may be provided for the child" is not only the express direction 
set forth in section 1683 G. C. but is indeed the theme of the whole measure. In 
most juvenile cases the main subject of investigation is the child's environment and 
as a general rule the juvenile court of the county of the child's residence is the court 
best suited to ascertain tha.t environment. 

In other words .issuming that the law pE'rmits a juvenile court in a proceeding 
against an alleged juvenile delinquent res~ding in that county to predicate a finding 
of delinquency upon a violation of law committed by said minor while in another county, 
good policy in most cases suggests that the juvenile court of the county of the 
minor's residence be permitted to determine the minor's status. 

We must now consider the validity of the assumption just made; that is whether 
the jurisdiction of the juvenile court to determine the status of an alleged delinquent 
juvenile person is defeated by the mere fact that the act of delinquency was committed 
by the minor not in the county wherein the juvenile court is held but in another 
county. 

Section 1642 G. C. (103 0. L. 868) s.i.ys: 

"Such courts of common pleas, probate ,;;ourts, insolvency courts and su
perior courts within the provisions of this chapter shall have jurisdiction over 
and with respect to delinquent neglected and dependent minors under the 
age of eighteen years, not inmates of a state institution, or any institution 
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incorporated under the laws of the state for the care and correction of delin
quent neglected and dependent children, and their parents, guardians, or any 
person, persons, corporation vr agent cf a corporatiofl, respo!!Sible for, or 
guilty of causing en~-ouraging, <.liding, abetting or contributing toward the 
delinquency, neglect or dependency of such minor, and such courts shall have 
jurisdiction to hear and determine any charge or prosecution against any 
person, persons, corporations, or their agents, for the commission of any mis
demeanor involving the care, protection, education or comfort of any such 
minor under the age of eighteen years." 

Section 1643 G. C. (103 0. L. 866) provides: 

"When a child under the age of eighteen years comes into the custody of 
the court under the provisions of this chapter, such child shall continue for 
all necessary purposes of discipline and protection, a ward of the court, until 
he or she attain the age of twenty-one years. The power of the court over 
such child shall continue until the child attains such age." 

Section 1644 G. C. (106 0. L. 458) says: 

" 'DELINQUENT CHILD DEFINED.' For the purpose of this chap
ter, the words 'Delinquent child' includes any child under eighteen ye&rs 
of age who violates a law of this state, or a city or village ordinance, or who is 
incorrigible; or who knowingly associates with thieves, vicious or immoral 
persons; or who is growing up in idleness or crime; or who knowingly visits or 
enters a house of ill repute; or who knowingly patronizes or visits a policy shop 
or place where any gambling device or gambling scheme is, or shall be, operated 
or conducted; or who patronizes or visits a saloon or dram shop where in
toxicating liquors are sold; or who patronizes or visits a public pool or billiard 
room or bucket shop; or who wanders about the streets in the night time; 
or who wanders about railroad yards or tracks, or jumps or catches on to a 
moving train, traction or street car, or enters a car or engine without lawful 
authority, or who uses vile, obscene, vulgar, profane or indecent language; 
or who is guilty of immoral conduct; or who uses cigarettes, cigarette wrapper 
or substitute for either, or cigars, or tobacco; or who visits or frequents any 
theater, gallery, penny arcade or moving picture show where lewd, vulgar 
or indecent pictures, exhibitions or performances are displayed, exhibited or 
given, or who is an habitual truant; or who uses any injurious or narcotic drug. 
A child committing any of the acts herein mentioned shall be deemed a juven
ile delinquent person, and be proceeded against in the manner hereinafter pro
vided." 

Upon the passage of the juvenile act, of which the above quoted sections are a 
part, the courts of Ohio were quick to declare that delinquency as defined in that act 
was not in thf' nature of a crime; that the act itself. so far as the minor child was con
cerned, was neither a criminal nor penal one, but reformawry or corrective; and that 
while the commission of a crime may set the machinery of the juvenile court in motion 
the minor proceeded against is not tried by the court as fer crime, but for incorri
gibility. 

In re Januszewski, 196 Fed. 123, 156. 
Leonard vs. Licker, 3 Ohio App. 377, 380. 
Children's Home vs. Fetter, 90 0. S. 110, 127. 

In the Leonard case, above cited, the court quoted, as being particularly apropos 
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of the commitment of what are now called delinquent children the following language 
used by White, J., in Prescott vs. The ~tate, 19 0. S. 184, at 187: 

"It is neither a criminal prosecution, nor a proceeding aci!ording to course 
of the common law, in which the right to a trial by jury is guaranteed. The 
proceeding is purely statutory; and the commitment, in cases like the present, 
is not clesigned as a punishment for crimP. but to place minors of the de
script_ioP, and for the .causes specified in thP statute, under the guardianship 
of the public authorities named, for proper care and discipliPe, until they 
are reformed, or arrive at the age of majority. The institution to which 
they are commited is a school, not a prison; nor is the character of their 
detention affected by the fact that it is also a place ~here juvenile convicts 
may be sent, . who would otherwise be ,iondemned to confinement in the 
common jail or the penitentiary." 

The ·proceeding in thf" juvenile court against the juvenile delinquent person not 
being of a criminal nature, I see no justification for the application of the rule that 
a perso)J. charged with an offense is entitled to be tried therefor in the county in which 
such offense is alleged to have been committed. What section 1642 G. C., above 
quoted, gives the juvenile court jurisdiction over, is not offenses committed by juve
niles, but jurisdiction "over and with respect to delinquent, neglected and dependent min
ors/' The order made by the juvenile court under section 1652 G. C. is not a finding 
of guilt, but rather a determination of status. That is, the minor child is found to 
be in a certain condition which section 1644 G. C. describes as "delinquency," and 
the effect of the court's order is to make said minor a ward of the court for all necessary 
purposes of discipline and protection. See section 1643 G. C. To this determination 
of status, it is immaterial where the acts of delinquen~y were committed, whether in 
the county wherein the juvenile court is held, or in another county. 

Section 2115 G. C. strengthens this conclusion. The language of that section 
is as follows : · 

"When a girl between nine and eighteen years of age i::i brought before 
a court of criminal jurisdiction, charged with an offense, punishable by a 
fine·or imprisonment other than imprisonment for life and who, if found guilty, 
would be a proper subject for commitment to the school, the court, by warrant 
or order, shall cause her forthwith to be taken before the judge of the juvenile 
court of the proper county, and shall transmit to him the complaint, indictment, 
or warrant, by virtue of which she was arrested. Such judge of the juvenile 
court shall proceed in the same manner as if she had beea brought before 
him upon original complaint." 

The first part of section 2115 G. C. refers to a girl who has been brought before 
a crin'l.inal court "charged with an offense." This, under the familiar rule of venue 
in criminal cases, doubtless refers to a girl who has committed an offense within t1ie 
county in which said court of criminal jurisdiction is held and wherein the criminal 
charge is filed. That the place of the commission of the offense is not to control the 
dis_position of such girl, is made clear, however, in the latter part of the section, which 
says that such girl shall forthwith be taken before the judge of the juvenile court, 
not of the county wherein the offense was committed, but of the "proper county." 
The "proper county" may or may not be the county in which the offense was com
mitted. In other words, this section, together with se.:tion 1683 G. C.. recog.i.izei,, 
b.1 indirection at least, the policy hereinabove stated namely that the juvenile court. 
of the Jounty of which the juvenile delinqueni. is a resident is, ordinarily, the court 
best able to carry out the cardinal purpose of the juvenile act. "that proper guardia.:i• 
ship may be provided for the child." (Section 1683 G. C.) 
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The view hereinabove stated agrees with the conclusion re<"ched by the Attorney
General in Opinion Xo. 1280, rendered on June 17, 1918. It was held in that opinior 
that the juvenile court of Fayette county, in a proceeding against a minor child re
siding in said county had the right to predicate a fi,iding of delinquency upon a vio
lation of law committed by said minor while in another county to-wit, Ross county. 
· What has just been said answers sufficiently I think, your second questioo, r<'-

formed as above noted. Whether, under the second question as your letter states 
it, the juvenile court of Clermont county would have jurisdiction, will not be con
sidered by this department until the necessity for an opinion on that phase of the 
matter more clearly appears. 

Respectfully 
JOHN G. PRICE 

Attorney-General. 

155. 

AGRICULTURAL SOCIETY INCORPORATED FOR PROFIT-NOT EN
TITLED TO PER CAPITA TAX FROM COUNTY. 

1. An agricultural society incorporated for profit is nC;t entitled to an order on the 
county treasurer for· the per capita tax provided by sections 9880 and 9880-1 G. C. 

2. The fact that an agricultural society incorporated for profit declares by resolu
tion that it will not distribute any profits among the stockholders but will devote all profits 
if any to the advancement of agriculture does not change its status from corporations 
for profit to those not for profit and such resolutions being repealable at the will or pleasure 
of the corporation will not entitle it to such per capita tax. 

COLUMBUS, Omo, March 31, 1919. 

HoN. ROBERT B. McMULLEN, Prosecuting Attorney, Hillsboro, Ohio. 
DEAR Sn,:-Acknowledgment is made Jf the receipt of your letter dated Feb

uary 22, 1919, as follows: 

"1. In this county we have three agricultural societies, all incorporated 
for profit, and each presenting to the county auditor a certificate from the 
state department of agriculture stating that they have complied with the 
laws of the state and the rules of the board of agriculture and therefore en
titled to an order on the county treasurer for the per capita tax under sections 
9880 and 9880-1 General Code. 

Being organized for profit, are any of them entitled to this per capita tax? 
2. Two of these societies have passed resolutions declaring they will 

not distribute any profits ·among the stockholders, but that all profits if any 
shall be devoted to the advancement of agriculture. 

Does the adoption of these resolutions alter their right to this per capita 
tax?" 

SE>ct1ons 9880 9880-1 (105 0. L. 273) and section 1092 G. C. (107 0. L.; 462) 
are pertinent. They are as follows: 

"Section 9880 G. C. When thirty or more persons, residents of a county, 
or of a district embracing one or more counties, organize themselves into an 
agricultural society, which adopts a constitution and by-laws, selects the 
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usual and proper officers, and otherwise conducts its affairs in conformity 
to law, and the rules of the state board of agriculture, and when such county 
or district society has held an annual exhibition in accordance with the three 
following sections, and made proper report to the state board, then, upon pre
sentation to the county auditor, of a certificate from the president of the 
state board attested by the secretary thereof, that the laws of the state and 
the rules of the board have been complied with, the county auditor of each 
county wherein such agricultural societies are organized, annually shall draw 
an q_rder on the treasurer of th~ county in favor of the president of the county 
or district agricultural society for a sum equal to two cents to each inhabitant 
thereof, on the basis of the last previous national census. The total amount 
of such order shall not in any county exceed eight hundred dollars, and the 
treasurer of the county shall pay it. 

Section 9880-1. When thirty or more persons, residents of a county or 
of contiguous counties not to exceed three are organized into an independent 
agricultural society that has held annual fairs for agricultural advancement 
previous to January 1, 1915, in a county wherein is located a county agri
cultural society, and when such independent society has held an annual ex
hibition in accordance with the three following sections, and made proper 
report to the state board, then upon presentation to the county auditpr of a 
certificate from the president of the state board attested by the secretary 
thereof, that the laws of Ohio and the rules of the board have been complied 
with, the county auditor of the county, if the fair board be residents of one 
county, shall draw an order on the treasurer of the county in favor of the 
president of the independent agricultural society for a sum equal to the 
amount paid to the county fair and the treasurer shall pay said order. If the 
fair board of the independent agricultural society be residents of more than 
one county, the auditors of such counties shall draw orders on their respective 
treasurers for their proportiona_te share of an amount equal to an average 
amount paid to the several county fair boards to be divided according to 
populati, n of the counties acceding to the last fec.'eral census. The treas
urer or treasurers shall p ...v such order or orders from the c unty funds. 

Section 1092. On the first Thursday after the second Monc'ay of Jan
uary of each year, there shall be t meeting in Columbus cf the board of agri
culture of Ohio together with the presidents or other authorized di>legates 
of agiicultural sock;;ies organized under the laws of the state and conducted 
under the rules of the board of agriculture and holding fairs as provided by law, 
for the purpose of deliberation and consulatation as to wants, prospects and 
conditions of agriculture throughout the state. The board of agricultur e sba 
provide a uniform method for the election of the directors and officers of all 
agricultural societies receiving any support whatsoever out of the state or 
county treasuries and provide general rules and regulations under which such 
agricultural societies shall be conducted. At such meeting the reports from 
such agricultural societies shall be delivered tJ the board of agriculture." 

Consideration of these sections and other sections of chapter 2, title 10, bearing 
upon agricultural societies, their hlstory and de.:is1ons construing them, disclose a 
rather curious situation. 

Section 9880 G. C., supra, was originally enacted February 28, 1846, 44 0. L., 
70, as section 1 of an act entitled "for the encouragement of agriculture" and was in 
many respects similar to the section now in force. It, however, contained one require
ment which was more consistent with the title than the present act, in this; that it 
provided that whenever thirty or more persons shall organize themselves into a society 
"for the improvement of agriculture within said county or district." It is to be noted 
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m the present st...tute it is only required that such number of persons organize them
selves into an agricultural society. 

It is noted that the societies referred to in your letter are described as being "all 
incorporated for profit." Whether they have complied with all of the provisions 
of said sections first quoted is not clearly indicated in your letter, but from the fact 
that they have, as stated in your letter, i? certificate from the state department of 
agriculture, "std.ting they have complied with the laws of the state, and the rules of the 
board of agriculture, and therefore entitled to an order on the county treasurer for 
the per capita tax," it must be assumed, for the purpose of this opinion, that their 
organization and proceedings have brought them within the provisions of section 
9880 G. C., et seq. 

The question involved by the facts stated in your letter is not free from difficulty 
and it IJ,!ay be said that its solution may depend largely upon the construction to be 
given to the above quoted sections. 

H these sections are construed strictly or taken literally without reference to the 
apparent purpose of the act, it must be con~luded that when thirty or more persons 
form themselves into an agricultural society and otherwise comply with the law, they 
are entitled as such society to this subsidy from the state, regardless of the fart that 
such an organization may be for the private benefit or profit of the orgauizers. 

In support of this conclusion it may be said that section 9880 G. C., supra, was 
originally contained in the act of February 28, 1846, 44 0. L., p. 70, a.s section 1 of an 
act entitled "For the encouragement of agricultwe," and that in that act the orgaroiza
tion which was to receive the county aid was required to be a society more consistent 
with the title, for it required that they organize themselves into a society for the im
provement of agriculture within said county or district, whereas in the present act 
no such requirements a.re necessary, and all that is required is that the thirty or more 
persons must be residents of the county or district and organize themselves into "an 
agriculture society." It might be argued that while all associations are not corpora
tions, yet a corporation for profit or not for profit is an association, and that section 
9880, providing for the granting of a subsidy to an agricultural society, organized in 
the manner therein provided, whenever such number of persons bring themselves 
within its terms, either in the form of a corporation or as a formal association, they 
are "agricultural societies." 

This view is somewhat supported by opinion 979, Attorney-General's opinions 
for 1918, dated January 30, 1918, in which the question of the validity of the regu
lation of the state board of agriculture was considered and held inv~id because it 
imposed a restriction which was contradictory to section 9880. 

While the present question is not exactly the same question considered in that 
opinion, its conclusion and reasoning are pertinent. In part my predecessor held: 

"The statute in this case says that upon the performance of certain 
conditions they may receive funds. The conditions substantially are that 
the 1iocieties must comply with the law and with your (state board of agri
culture) rules." 

And again: 

"These rules may supplement and piece out the statutory provisions, 
but never set them aside. The rule of the board of agriculture that is con
tradictory to the statu.e is, of course, invalid." 

So that, if we were to conclude that a corporation, either for profit or not for 
profit, was an agricultural society, and it otherwise complied with the requirements 
of law and was, as such, en• itled to the :ounty- aid, we must necessarily go one step 
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farther and conclude that any surplus or profits of their enterprise could be divided 
among its members. 

This is exactly what was said in Dunn vs. Agricultural Society, 46 0. S., 101: 

"The inc..1me may many times exceed the expenditure, and hence, not 
only may a corporate fund be a3quired, but it may be dist_ributed among the 
members * * * at the pleasure of the sodeLy, rnd the corporfltion may 
thus become o.ae of pE',:-uniary profit with the control and management of 
property, real and personal;" 

The quesLion involved in that case, however, was one rf the liability of such 
company in an action for damages for person.ti injury sustained by a person attending 
a fair, and thE' right of such corporation to the county aid was nJt involved. 

On the other hand, if so •ieties incorporated or otherwise receiving public funds 
under section 9880, have authority ·and inherent right tJ distribute such money, or a 
part thereof, among its members, then the granting of such subsidy from the public 
treasury would be offensive to section 6 of article 8 of the constitution, which forbids 
any county raising money or loaning its credit to, or aiding any joint stock iompany, 
corporation or asso1iation. 

In Lawrence county Commissioners vs. Brown, 14 0. D., 241 in the first branch 
of the syllabus it 1S held: 

"County agricultural societies being formed for the promotion of agri
culture and not for private prcfit section 3697 R. S. which provides that county 
agricultural societies may draw sums of money from the treasuries of their 
respective counties, does not violate eithE'r sections 4 or 6, Art. 8, of the. con
stitution, the former of which prohibits the loaning or givi.ig the credit of 
the state to an enterprise formed for private profit and the latter prohibiting 
a county, town, or township giving or lending its credit in a like manner." 

In this case the constitutionality of the law was attached and sustained appar
ently on the ground that such incorporated agricultural societies were not for profit. 
As stated on page 242 of the opinion : 

"If the provision made in the statute under consideration can be s ~id 
to be a loan to the corporatio,', or if it is in aid merely of a private enter
prise carried on for the benefit of the individual members of the corporation, 
I should say, as would any one else, that the statute is violative of this section 
of the constitution. But from the history of legislation on the subject, and 
in view of the fact that from a very early period in the history of the state, 
it has been Ohio law to promote and encourage the development of agricul-

' tural resources of the state, I dmibt whether this st.ttute was intended to or 
does in ejfect aid any private enterprise." 

It may be said that sections 9880-1 G. C. are unconstitutional if their effect is to 
loan or give the credit of the state to or provide money for a stock company, corpora
tion or association as prohibited in the section of the constitution above referred to, 
and to maintain the constitution.tlity of said sections, it is necessary to construe them 
as not violating· the constitutional inhibition in this respect by holding that such 
money is to be used, not for private profit, but for the purposes of the original act, 
viz., "for the encouragement of agriculture." 

In view of the manifest purpose to encourage and promote agriculture in the 
state, and in view of the fact that such money is raised by taxation and is a trust fund, 
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it is concluded that the society referred to in sections 9880 and 9880-1 G. C. is in con
templation of law to be for the benefit of the public for agriculturdl purposes and not 
for the private profit of such asso~iation nor its members. 

This view is further strengthened by a consideration of section 1092, above quoted, 
wherein it is observed that the "board of agriculture shall provide a. uniform method 
for election of the directors and officers of all agricultural societies receiving any sup
port whatsoever out of the state or county treasuries." This is entirely inconsistent 
with the provision in the corporation laws of the state for the election of directors 
and officers of corporations for profit, and further evinc,es the intention of the legis
lature to provide such a.id for such societies as organize for agricultural purposes, 
which must and can comply with the statutes and the rules of the state board of agr i
culture. Obviously enough, under the general corporation laws of the state under 
which such agricultural corporation for profit would be organized, their method and 
manner of election of directors and officers a.re provided for. 

From the foregoing considerations, therefore, it is concluded that the societies 
referred to in your letter being incorporated for profit, · are not entitled to the per 
ca.pita tax money under sections 9880 and 9880-1 G. C. 

The fact that two of these societies declare by resolution that they will not dis
tribute any profits among the stockholders, but will devote all profits, if any, to the 
advancement of agriculture, does not change their status from corporations for profit 
to those not for profit, and such rcsolui ions being repealable at the will or pleasure of 
the corporations, will noi entitle them to such per capita. tax. 

Respectfully, 
JOHN G. PRICE, 

Attmney-General. 

156. 

APPROVAL OF BOND ISSUE OF XENIA CITY SCHOOL DISTRICT IN SUM 
OF $15,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLUMBus, OBllo, April 1, 1919. 

157. 

APPROVAL OF SALE OF PORTION OF CANAL LAND IN JACKSON TOWN
SIDP, COSHOCTON COUNTY, omo. 

CoLUMBus, Omo, April 2, 1919. 

HoN. JOHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR Srn:-1 have your communieation of March 28, 1919, in which you in

close, for my approval, a. record of certain proceedings leading up to the sale of a por
tion of canal land in Jackson township, Coshocton County, Ohio. 

I have carefully examined said record of proceedings, find the proceedings correct 

https://15,000.00
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in form and legal and am therefore endorsing my approval upon the resolution pro
viding for the sale of said property. The resolutions are herewith returned in du
plicate. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

158. 

APPROVAL OF BOND ISSUE OF LAKE COUNTY IN SUM OF $53,000.00. 

Indmtrial Commission of Ohio, Columbus, Ohio. 

Cou11,mus, Omb, April 2, 1919. 

159. 

APPROVAL OF BOND ISSUE OF MONTGOMERY COUNTY IN SUM OF 
$18,000.00. 

Industrial Commission of Ohio, Columbm, Ohio. 

CoLUMBus, OBJO, April 2, 1919. 

160. 

APPROVAL OF BOND ISSUE OF COSHOCTON COUNTY IN SUM OF 
$70,000.00. 

Indmtrial CommissiQn of Ohio, Columbus, Ohio. 

COLUMBUS, OB'.Io, April 2, 1919. 

https://70,000.00
https://18,000.00
https://53,000.00
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161. 

JUVENILE COURT.:......MOTHER, WARD OF O~"'E COUNTY, AND CHILD 
BORN IN ANOTHER COUNTY WHERE SAID CHILD BECOMES A 
DEPENDENT CHILD AND RESIDES THERE-CHILD IS WARD OF 
LATTER COUNTY. 

Where a girl, 16 years gf age, a ward of the jui·enile court of A. county, gave lJirth 
to a child in the maternity hos-pi,tal in B. county, and with said child is still residing in the 
latter county, and where said child became a dependent child, as defined in section 1645 
G. C., upon complaint being filed according to law in the juvenile court of B. county, that 
court has jurisdiction ()l)er such child and the juvenile court of A. county is without juris
diction. 

COLUMBUS, OH~0, April 2, 1919. 

HoN. H. H. SHIRER, Secretary, Board of State Charities, Columbus, Ohio. 
DEAR SIR:...:....Acknowledgment is made of your letter dated March 4, 1919, as 

follows: · 
"We are interested in a case briefly described as follows: 
A girl, 16 years of age, a ward of the juvenile court of A. county, gave 

birth to a child in the maternity hospital in B. county, and is still residing 
in the latter county. The juvenile court in A. county, for particular reasons, 
wants to commit this baby to some agency or otherwise make it a ward of the 
court. Has the judge authority to assume jurisdiction over this baby, even 
if the mother voluntarily brings the child to the court? Or, can he order it 
brought to court? It has been held by some that any particular adjudication 
relative to the baby must be held in the county in whidh the mother and 
baby are now residing." 

The questions which you raise on the facts above stated may be thus stated and 
numbered: 

"1. Has the probate judge of A. county the authority to assume juris
diction over this child? 

2. Would the act of the mother voluntarily bringing the child into the 
probate court of A. county be sufficient to confer such jurisdiction upon said 
court? 

3. Can such judge order said child brought into court?" 

Your suggestion is also- noted that someone has advised that the adjudication 
relative to the child must be held in the county in which it and its mother are now 
residing. 

Your letter does not state with whom the child is at present living or the cir
cumstances surrounding it in its present location, but from the fact that some action 
on the part of either or both the juvenile courts of A. and B. counties is imminent, 
warrants the inference that conditions of dependency are believed to exist. 

In the form in which it is stated, your first question is very easy of solution, as 
no judge has authority to assume jurisdiction in the sense that he may take to him
self jurisdiction which is not legally conferred upon him or to the office which he is 
h~ lding, but I am treating your inquiry as one raising the question whether such judge 
has jurisdiction. 

So w as the mother is concerned, being a ward of the juvenile court of A. county, 
she is under the continuing jurisdiction of the juvenile court of said county under 
the provisions of section 1643 G. C. The jurisdiction over the mother does not of 
itself control or decide the matter of jurisdiction over the child. 



272 OPINIONS 

It must be borne in mind, consistent with the purposes of the juvenile court acts, 
that dependency is not a crime, but a condition, and that the welfare of the child is 
the paramount consideration, an object of solicitude in the administration and cor
rective exercise of police power. 

Attention is directed to section 1645 G. C., which defines a dependent child to 
mean: 

"* * * any child under eighteen years of age who is dependent upon 
the public for support; or who is destitute, homeless or abandoned; or who 
has not proper parental care or guardianship; * * * or whose environment 
is such as to warrant the state, in the interest of the child, in assuming its 
guardianship." 

Facts somewhat similar to those stated in your letter were passed upon by the 
attorney general in 1916, in an opinion rendered to your board dated May 5, 1916, 
and found in Opinions of the Attorney-General, Vol. 1, 19,16, page 777, in which the 
following conclusion is announced: 

"Nowhere in the juvenile court law is there found any provision which · 
limits the court in the exercise of its power to extend the benefits of the law 
to a delinquent, neglected or dependent child. On the contrary, the juvenile 
court law is to be liberally construed to the end, that proper guardianship 
may be provided for the child. 

'Dependency' is a status, and when found to exist is sufficient in itself 
to vest jurisdiction in the court wherever such dependency may occur. The 
residence of the parents does not operate to deprive a juvenile court of jur~ 
diction over a child because such residence may perchance be in a county 
different from the one in which the act causing delinquency, or dependency, 
may have occurred. The parent would be subject to prosecution in the 
county in which the act was committed and no other. 

In the case under consideration, it appearing that the child in question is 
being cared for in C. county, where it was born, while the mother is con
fined in a state institution and therefore unable to support or care for the child, 
and there being no known person who can be charged with its support, it 
is my opinion that it is the duty of the juvenile court of the county in which 
the child is found to take jurisdiction if a complaint is filed under the pro
visions of section 1647 of the General Code, supra." 

While some of the facts, as stated in your letter, do not appear the same as those 
on which the above quoted opinion was rendered, yet it is concluded that the principle 
announced by the attorney-general in the above opinion is applicable, and in my 
judgment correctly states the law; and this results in a co_nclusion that the juvenile 
court of A. county does not have jurisdiction over the child while it resides in B. county. 

If the mother volnmtarily took the child into A. county, the juvenile court of 
that county would have jurisdiction over the child, if the conditions of dependency, 
as defined by section 1645 G. C., existed at the time said child was taken into said 
court. 

The matter involved in your third question is disposed of by the consideration of 
questions 1 and 2, and from the conclusion therein reaqhed, especially in question 1, 
it may be Sa'id that the juvenile court of A. county cannot order said child to be brought 
from B. county into said court of A. county. 

As a practical suggestion of disposing of this matter, consistent with the con
clusion reached in this and the former opinion of the Attorney-General, it· may be 
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well to note that upon complaint of any person bringing the dependency of this child 
to the attention of the juvenile court of B. county, he would have jurisdiction to make 
the proper order concerning the custody and commitment of the child. 

Respectfully, 
JOHN G. PRipE, 

Attorney-General. 

162. 

ROADS AND HIGHWAYS-IMPROVEMENT UNDER PROVISIONS OF 
SECTIONS 6906 TO 6953 G. C.-ENTIRE IMPROVEMENT PROCEED
INGS SHOULD BE SEPARATE AS TO EACH ROAD. 

Sections 6906 to 6953 General Code, providing for road improvements under the 
supervision of county commissioners, contemplate that one road, or part thereof, shall be 
the basis of the improvement proceedings, hence, where it is proposed to improve five different 
county roads at the expense of the county as provided in section 6921, funds to be obtained 
by the issue of bonds as provided in section 6929, the entire improvement pro"ceedings, 
including the issue and sale of bonds, should be separate as to each road. 

COLUMBUS, Omo, April 2, 1919. 

HoN. A. F. ALLYN, Prosecuting Attorney, Port Clinton, Ohio. 
DEAR Srn:-Attention has been given to your communication of March 11, 

1919, reading as follows: 

"The commissioners of Ottawa county, Ohio, are considering the prop
osition of issuing and selling the bonds of the county in the sum of $30,000.00 
to provide a fund for the repa.ir of five different county roads which were 
originally constructed of the same material and in the same manner. They 
contemplate paying for said improvements under authority of section 6921 
of the General Code, and issuing and selling said bonds under authority of 
section 6929 of the General Code. The contemplated repairs are to be of 
the same nature, made in the same manner and using the same materials. 

I would like to submit to you the following questions with reference to said 
improvements: 

1. Can those several road improvements be provided for in the same pre
liminary resolutions, and treated as one improvement; or should there be sepa
rate preliminary resolutions for each road improvement? 

2. Can the issue and sale of all of said bonds be provided for in one 
resolution, with one advertisement and with one issue and sale; or should 
there be a separate resolution providing for a separate issue of bonds for 
each road improvement, with separate and independent advertisement, 

•issue and sale of said bonds?" 

Sai4 sections 6921 and 6929 to which you make reference, form part of a series 
of statutes (sections 6906 to 695·3) which provide for improvements of county roads 
under the supervision of the county commissioners. The proceedings may be initiated 
either by petition of land owners or upon unanimous vote of the commissioners. Sec
tion 6907 relating to the matter of the petition, provides that when such petition is 
filed, asking for the improvement, etc., of any public road or part thereof, the com-

https://30,000.00
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missioners shall go upon the line of said pro'[X)sed im-provement and after viewing th 
same, determine whether the public convenience a,n,d welfare require ·that such im 
provement be made. Section 6910, relating to improvements without petition, pro 
vides that the commissioners may take the neaessary steps to improve or repair a 
public road or part thereof, etc. Section 6911 begins "When the board of commis
sioners 

0 

has determined that any road shall be constructed, reconstructed, improved 
or repaired," etc. Section 6912 relating to publirntion of notice of the proposed im
provement, uses the expressions "such improvement" and "said improvement." These 
expressions "any road," "said improvement" and "such improvement" are found con
stantly recurring through the entire series of statutes above mentioned. Nowhere 
do we find express authority for treating the improvement of more than one road 
as one improvement; nor do we even find the plural of the word "road." 

Quite plainly, therefore, the series of statutes in question contemp1a.tes one road 
as the basis for improvement proceedings. This being true, it follows that the reso
lution referred to in section 6910 should be separate as to each road, and that all further 
proceedings, including those relating to the issuing, advertising the sale of, and selling, 
bonds should be separate as to each road. 

This conclusion finds especial supp'ort in section 6929 (107 0. L. 101) which reads 
as follows: 

"The c'ounty commissidners, in anticipation of the collection of such 
taxes and assessments, or any part thereof, may whenever, in their judgment 
it is deemed necessary, sell the bonds of said county in any amount not greater 
than the aggregate sum necessary to pay the estimated compensation, damages, 
cosw ~nd expenses of such improvement. Such bonds shall state for what 
purpose they are issued and shall bear interest at a rate not to exceed five 
per cent. per annum, payable semi-annually, and in such amounts and to 
mature at such times as the commissioners shall determine, subject to the 
provisions however that said bonds shall mature in not more than ten years. 
Prior to the issuance of such bonds the county commissioners shall provide 
for the levying of a tax upon all the taxable property of the county to cover 
any deficiencies in the payment or collection of any special assessments or 
township taxes anticipated by such bonds. The sale of such bonds shall be 
advertised once not later than two weeks prior to the date fixed for such sale in 
a newspaper published and of general circulation within such county, if there 
be any such paper published in said county, but if there be no such paper 
published in said county then in a newspaper having general circulation in 
said county. Such bonds shall be sold to the highest bidder for not less than 
par and accrued interest. The proceeds of such bonds shall be used ex
clusively for the payment of the compensation, damages, costs and expenses 
of the improvement for which they are issued." 

Since bonds authorized by said section 6929 are for the purpose of paying the 
cost of improvements resulting from proceedings initiated as provided in section 6907 
(upon petition), or section 6910 (without petition), said three sections should be read 
together. In sections 6907 and 6910, as above noted, the expressions "any public 
road or part thereof" and "a public road or part thereof" are respectively employed; 
hence the expressions in section 6929 "to pay the estimated compensation, damages, 
costs and expenses of such improvement" and "for the payment of the compensation, 
damages, costs and expenses of the improvement for which they are issued," should 
be treated as referring to the improvement of "any public road or part thereof" or 
"a public road or part thereof." · 

Another matter may be mentioned as having a bearing upon your inquiry. It 
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will be noted that the petition provided for in section 6907 is to be signed by at least 
fifty-one per cent. of the land or lot owners, residents of the county, who are to be 
specially assessed, and that the petition is to designate one of the methods of paying 
the costs as set forth in section 6919. Logically, if the improvement of five roads 
may be trea'ted as one improvement within the contemplmion of section 6906 to 6953, 
the improvement of all the roads in the county may be treated as a single i,mprovement. 
It i,s hardly to be presumed that the legislature had any such result in contemplation; 
for with varying conditions in widely separated districts in the county, it is not likely 
that the s~me views would prevail among landowners as to the proper method of pay
ing the cost, or that a petition which might be freely signed in one neighborhood would 
be equally well received in another. 

Furthermore, it shoul'ji be borne in mind that the policy underlying our statutes 
relating to the issue of bonds is to provide means for the procuring of a special fund 
for a specific improvement. Section 5654 (103 0. L. 521), may be quoted in this 
connection: 

"The proceeds of a special tax, loan or bond issue shall not be used for any 
other purpose than that for which the same was levied, iss,ued or made, except 
as herein provided. When there is in the treasury of any city, village, county, 
township or school district a surplus of the proceeds of a special tax or of the pro
ceeds of a loan or bond issue which cannot be used, or which is not needed for 
the purpose for which the tax was levied, or the loap made, or the bonds 
issued, all of such surplus shall be transferred imnietl.iately by the officer, 
board or council having charge of such s~lus, to the si):JJ{ing fund of such 
city, village, county, township or school district, and thereafter shall be 
subject to the uses of such sinking fund." 

The views ,a\bove expressed relate to the substance of the improvement proceed
ings rather than to their form. No doubt as a mere matter of form, the improve
ment proceedings relating to one road may be carried along with those relating to 
another, that is to say, that one resolution of the commissioners determining to make 
the improvement; one resolution to proceed with the same; one advertisement for 
sale of bonds, etc., may be so drawn as to include more than one road and at the same 
time to identify and keep separate each road and the proceedings relating thereto. 
If such form of proceedings is used, care should be taken to observe all statutory steps 
as to each road, so that when bonds are offered for sale, a prospective buyer who may 
be interested in the bonds relating to only one of the roads may find the proceedings 
complete as to that particular road. Ai; illustrating the importance of the matter 
last mentioned, reference may be had to an opinion of this department dated October 
22, 1917 (Opinions of the Attorney-General, 1917, p. 1960), relating to above quoted 
section 6929 and holding in substance as shown by headnotes: 

"Under the provisions of section 6929 General Code, as amended 107 0. L. 
69 (p. 101), the county commissioners are not authorized to issue the bonds 
therein provided for in an amount greater than the aggregate sum necessary 
to pay the estimated compensation, damages, costs and expense of the im
provement." 

Coneidering the holding just quoted in connection with the situation stated in 
your letter, it will readily occur to you that if one road or part thereof is to be taken 
as the basis of improvement proceedings, it should be made plain upon the reeord 
of such proceedings that the amount of bonds relating to a particular road is not in 
excess of the sum necessary to pay the cost of improving that road, as distinguished 
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from the circumstance that thirty thousand dollar bonds may not be in excess of the 
amount necessary for the improvement of five roads. 

All things considered, the simple, practical and ·safe course that suggests itself 
as being in conformity with sections 6906-6953 and with the spirit of our bond enabling 
statutes generally, is to make· use of separate and distinct sets of resolutions, esti
mates, ·notices, advertisements, et·c., as to each road. 

Respectfully, 
JOHN C. PRICE, 

Attorney-General. 

163. 

APPROVAL OF LEASE OF CANAL LANDS IN TUSCARAWAS COUNTY 
TO-WALTER WOHLWEND. 

COLUMBUS, Omo, April 3, 1919. 

HoN. JOHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR SIR:-! have your communication of February 28, 1919, in which you 

enclose for my approval lease of canal lands, in triplicate as follows: 

Walter Wohlwend, canal land at Lock 17, Tuscarawas County, 
Ohio, manufacturing purposes __ __ __ __ _ _ _ _ _ _ _ __ __ ____ __ _ _ _ _ _ _ __ $250.00 

I have carefully examined said lease and find it correct in form and legal, and 
am therefore returning the same with my approval endorsed thereon. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

164. 

DISAPPROVAL OF LEASE OF CANAL LANDS AT MASSILLON, OHIO, TO 
WM. F. & C. W. WAGNER-"ANNUAL RENTAL OF SIX PER CENTUM 
PER ANNUM OF SAID VALUATION" STATUTE PROVISION. 

COLUMBUS, Omo, April 3, 1919. 

HoN. JoaN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR SIR:-Referring to your communication with which you s~nt me for ap

proval proposed lease of State canal lands, as follows: 

. Wm. F. & C. W. Wagner, for canal Ian~ at Massillon,
Ohio ____________________________________________.________ $3,333 33 

It is noted that the rental clause set out in said proposed lease .calls for an annual 
rental of 8150.00 for the fir~ three years; 8200.00 for the fourth and fifth years, and 
$215.00 for the remaining ten years of the fifteen year period. covered by the lease. 
The sum total of these rentals as provided for in the p;.oposed lease equals the almount 
calculated upon the value of the land at six per cent for fifteen years. 
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Section 13996 with reference to the rentals of canal lands which are leased pro
vides that said lease shall be made "at an annual rental of six per cent. per annum of 
said valuation to be paid semi-annually, in advance * * *." The words of the 
statute would seem· to leave no option as to the manner in which such rentals may 
be paid. I realize that conditions may arise such as you have stated to me, where it 
is to the interest of the State to arrange the rentals so that the installments be made 
less in the earlier years than in the later years of the lease period,-in other words, 
that as a business proposition the State may sometimes procure the entering into 
of a lease favorable from its standpoint when it cannot do so if the rentals are fixed 
at the same amount each year. However, considerations of this nature cannot pre
vail as against the express terms of the statute and the only relief is through the leg
islature. 

The views thus expressed are simi.4tr to those set forth in an opinion of this de
partment under date May 1, 1915, Vol. 1, Opinions of the Attorney-General, 1915, 
p.612°.' 

For the reasons given, I am constrained to return the proposed lease without 
my approval. 

Respectfully, 
JOHN G. PRICE, 

Atlmney-General. 

165. 

ANNUAL SALARY PAYABLE MONTHLY OR SEMI-MONTHLY-HOW 
COMPUTED FOR LESS PERIOD OF TIME. 

Under laws fixing the compensation of a given position· at a stated annual salary 
payable monthly or semi--monthly, the gross annual salary is to be apportioned in equal 
installments in accordance with the stipu/,ated periods of payment, and the number of 
days in any given month or half month constitute the unit for apportionment of the in
stallment of compensation for services rendered for a portion of such period. 

CoLUMBus, Omo, April 3, 1919. 

The Bureau of Inspection and .~upervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-Under date of March 14, 1919, you submitted for my opinion the 

following question: 

"In view of the fact that there are various method,s of computing the 
compensation fixed on an annual basis, payable monthly or semi-monthly, 
and in view of the flurther fact that the same should be uniform, we respect
fully request your written opinion upon the following matter: 

Question: If the compensation is covered by an annual salary, payable 
monthly or semi-monthly, and a person quits a position at some point within 
a certain month, should the amount of the compensation payable to this em
ploye be based upon the number of days, talcing the days in the cal
endar month as a basis, or talcing a thirty day month as a basis, or talcing a 
365 day year as a basis? 

In case a 365 day year were taken as a basis would not the compensation 



278 OPINIONS 

paid for such position from and inclusive of the first day of the year require 
consideration in making the computation? " 

Your inquiry may be summarized as follows: 
Under laws fixing the compensation of a given position at a stated annual sal

ary payable monthly or semi-monthly, what is the proper method of calculating the 
compensation for services for any given number of days within a particular month 
or half month? 

Several considerations are suggested in the determination of your inquiry, among 
which are the following: 

Shall the annUol salary be apportioned equally to each of the 365 calendar days 
of the year; or on the basis of a 30 day month; or on the basis of the actual number 
of days of the calendar month; or on the basis of the number of working days of the 
year or calendar month? . 

In connection with your inquiry you call attention to two opinions of this depart
ment, one of which, found at page 221 of the Annual Reports of the Attorney-General 
for the year 1913 relates to compensation of members of council of municipal cor
porations in which the conc!usion relative to apportionment of salary was as follows: 

"As I construe said section it is the intent thereof that the compensation 
of members of a city council shall be fixed on an annual salary basis, payable 
semi-monthly and that if in any half month a meeting of council is held, either 
regular or special and a member fails to attend such meeting the amount 
which would be paid to him semi-monthly would bfl proportionately reduced." 

The other opinion to which you refer, appears at page 2123 of the Opinions 
of the Attorney-General for the year 1915, and relates to compensation of clerks of 
boards of election, and the foll_<?,wing statements were made in the course of the opinion: 

"The calculation of the portion of the monthly compensation which may 
be paid for a period of less than a month should be based upon the actual 
number of days in the calendar month in which such service is rendered. 

I am, therefore, of the opinion that * * • the compensation of all 
temporary clerks and assistants of either of such boards is limited to the rate 
if not to exceed one hundred dollars per month for the ttme actually em
ployed, to be computed upon the basis of the actual number of days in the 
calendar month in which such services are rendered." 

The provisions of the statutes under consideration in each of the foregoing opinions 
contained such special provisioD{l that the conclusions reached might be said to have 
been influenced in large measure by the particular language under consideration, 
so that the rule announced would not necessarily furnish a guide in case of more gen
eral provisions of the character suggested in your inquiry. 

However, I am of the opinion that a provision for payment monthly or semi
monthly characterizes the month or half month as the unit for apportionment of a 
gross yearly !!diary. In other words, the annual salary is to be due and payable in 
installments with reference to stated periods of service, whether monthly or semi
n1,onthly, and when services have been rendered for a given calendar month one of 
the twelve installments of compensation becomes due and payable, and it is not ap
parent that the compensation so provided is to be calculated upon a daily basis or 
with reference to any other period than that stipulated for its falling due, which suggests 
an apportionment in equal installments in accordance with the periods provided for 
payment. 

It therefore follows that in computing the compensation for services for a given 
number of days during any calendar month, less than the period provided as the 
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unit for payment, the'"'number of days of the month or half-month shall be taken as 
the unit for calculation of the apportionment of the monthly or semi-monthly in
stallment of compensation to the period of service. 

For example, the rendition of services for ten days in the month of June would 
determine the employe's compensation as 10-30 of the monthly installment of compen
sation attached to the position; likewise the rendition of services for ten days in the 
month of July would determine his compensation as 10-31 of the monthly installment, 
and similarly for any other period of servi: e. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

166. 

APPROVAL OF BOND ISSUE OF WAYNE COUNTY IN THE SUM OF 
$3,500.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLuMBus, Omo, April 3, 1919. 

167. 

APPROVAL OF BOND ISSUE OF WAYNE COUNTY IN THE SUM OF 
$12,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLmmus, Omo, April 3, 1919. 

168. 

APPROVAL OF BOND ISSUE OF WAYNE COUNTY IN THE SUM OF 
$20,000.00. 

Industrial Commission of _Ohio, Columbus, Ohio. 

CoLmmus, Omo, April 3, 1919. 

https://20,000.00
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169. 

CATTLE AFFECTED WITH RABIES-KILLED BY ORDER OF HEALTH 
OFFICER IN 1915-LEGISLATURE HAS DISCRETION OF PROVIDING 
FUNDS FOR COMPENSATION-TWO-THIRDS VOTE OF GENERAL 
ASSEMBLY NECESSARY. 

The provisions of the act of 1917 for compensation to owners of live stock injured or 
killed by dogs are not available for payment for cattle affected with rabies and killed by 
order of the health officer in 1915. 

There is no provision of law providing funds for the payment for stock killed as afore. 
stated, and the matter of special appropriation of funds therefor by the legislature is one 
addr,essed to the discretion of that body. 

The payment of claims of the character in question not having been provided for by 
pre-existing law, an appropriation for that purpose requires a two-thirds vote of the mem
bers elected to each branch of the general assembly. 

COLUMBUS, Omo, April 3, 1919. 

iioN. C. W~ KING, Chairman, Finance Committee, Ohio House of Representatives, 
Columbus, Ohio. 

DEAR Srn:-Under date of March 25, 1919, you requested my written opinion 
upon the following inquiry: 

"(1) Is there any law appropriating money to pay claims to owners of 
animals bitten by a dog suffering from rabies, when such animals were killed 
by order of the Board of Health, as stated in the accompanying papers? 

(2) Can this claim be put into the Sundries BiU? 
(3) If this claim is not legal as it now stands, how can it be made so? " 

With your communication there were also submitted verified claims by a number 
of persons to the effect that stock belonging to them was killed under order of the 
health officer of Hocking County during the year 19i:5; also a verified report of ap
praisers fixing a valuation upon said live stock and certificate of the health officer 
to the effect that an order was issued by him for the disposition of said live stock as 
aforesaid. 

Upon consideration of your question I find that provision is made in the act of 
May 30, 1917, and found in 107 0. L. 534, relating to the regulation of dogs and pro
viding compensation for damages done thereby, which is applicable to a state of facts 
similar to those involved in your inquiry, and by said act provision is made for mak
ing claim to the township trustees and presenting proof of the injury done as well 
as the value of the live stock injured or killed; it is provided that the trustees shall 
make a finding on the right to compensation, which finding shall be certified to the 
county commissioners, and may be affirmed or mo.dified by that board, and an al
lowance made in such amount as they shall find to be just. 

Further provision is made for appealing from the finding of the county com
missioners to the probate court for the determination of the matter before that tri
bunal. 

This act is apJ?licable to loss or injury to horses, sheep, cattle, swine, mules and 
goats occas~oned by a dog not belonging to the owner or harbored upon his prem
ises, and would cover the case presented, except for the fact that the law referred to 
became effective after the injury to the live stock had been done. 

It is noted that the cattle were killed pursuant to the order of the health officer 
of Hocking county during the year 1915, while the law above noted did not bec~me 
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effective until 1917, and also contains a provision that claims for such injuries shall 
be presented ·within six months after the occurrence of the injury, which considera
tions of course render the provisions of said law ineffective as a remedy for the owners 
of the stock in question. 

I do not find that any specific provision of law for compensation to the owners 
of live stock other than sheep, injured or killed by dogs was in effect at the time C'f 
the injury of the cattle ordered killed by the health officer of Hocking county. 

Authority is conferred upon the state board of agriculture to destroy animals 
affected with or exposed to dangerously contagious or infectious diseases, for the pur
pose of preventing the spread of such disease, by the act of 1911> prescribing the powers 
and duties of the board of agriculture, and provision is made for the payment of the 
value of such live stock to the owners thereof, as follows: 

"Section 1116. When approved by the board of agriculture, all claims 
of owners of animals killed under the provisions herein relating to the board, 
shall be paid from the funds appropriated by the general assembly for that 
purpose." · 

While there appears to be no specific provision of law authorizing boards of health 
or health officers to order the killing of live stock, yet by section 1241 G. C. the board 
of health is authorized to maintain a chemical and bacteriological laboratory for the 
purpose, among other things, of diagnosing hydrophobia, and under the broad and 
general powers vested in the board of health, I am of the opinion that where there is a 
probability of prevalence or spread of rabies on account of live stock being infected 
therewith, that the board may take such reasonable and necessary steps as shall be 
found appropriate for eradicating the malady. 

When such action has been taken, the gener.>l policy of the state in recognition 
of liability for loss of live stock under such circumstances as evidenced by the le1ds
lation above referred to, is such as to suggest an excercise of the legislative discretion 
in consideration of the claims of the owners of live stock destroyed as set forth in 
your inquiry. 

In short, there appears to be no available remedy for the aforesaid owners of stock 
except to invoke the appropriating power of the legislature. 

It was said in State v. Medbery, 7 0. S. 522, as follows: 

"By virtue of this power of appropriation, the general assembly exercise 
their discretion in determining, not only what claims against or debts of the 
state shall be paid, but the amount of expenses which may be incurreJ. * * 

The discretion of each general assembly for the period of two years in 
respect to the amount of expenditures, except in some special cases relating 
to salaries, is without limit and without control." 

I call attention to the provisions of section 29 of article II of the constitution, 
which provides as follows: 

"No extra compensation shall be paid to any officer, public agent or 
contractor. after the service shall have been rendered, or the contract en
tered into; nor shall any money be paid, on any claim, the subject matter of 
which shall not hai·e been provided for by pre-existing law unless such compen
sation, or claim, be allowed by two-thirds of the members elected to each branch 
of the general assembly." 

Claims of the character involved in your inquiry should be embodied in the sun
dries appropriation bill where proper attention will be given to the requirement of 
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a two-thirds vote of all members elected to each branch of the general assembly for 
its allowance. 

Therefore answering your inquiry specifically, I advise that there is no present 
provision of the law for payment of claims of the character presented in your inquiry 
applicable to losses incurred in the year 1915; and the legislature is invested with 
authority to make such appropriation for comp•msation of the owners of said stock 
as in its discretion it shall determine, which appropriation requires a two-thirds vote 
of the members elected to each branch of the general assembly for its passage. 

Respectfully, 
JOHN G. PR'CE, 

Attorney,-General. 

170. 

APPROVAL OF ABSTRACT OF TITLE TO LOT No. 42 WOOD-BROWN 
PLACE ADDITION, FRA.NKLIN COUNTY, COLUMBUS, OHIO. 

Courunus, Omo, April 4, 1919. 

HoN. CARI, E. STEEB, Secretary, Board of Trustees, Ohio State University, Columbus, 
Oh~o. 

DEAR Sm:-Under date of March 31, 1919, you requested my examination of 
abstract of title to lot No. 42, Wood-Brown Place addition to the city of Columbus.. 
With your communication you submit an abstract of title to said lot No. 42 as the 
same is numbered and delineated on the recorded plat of said Wood-Brown Place, 
as found in Vol. 5, pages 196 and 197 of the plat records of Franklin county, Ohio, 
and whitlh abstract is dated March 18, 1919. 

Upon examination whereof I find that it evidences title to said lot No. 42 in J. R. 
Slyh at the date of said abstract, and that on said date said title was free of encum
brance. 

I, therefore, approve the title as evidenced by the abstract. 
Respectfully, 

JOHN G. PRICE, 

Attorney-General. 

171. . 
SYNOPSIS OF REFERENDUM PETITION ON ACT AMENDING SECTIONS 

12694 AND 13423 G. C. APPROVED. 

CoLUMBus, Omo, April 4, 1919. 

RUSSELL H. SKEELS, D. C., Hotel Columbus, Columbus, Ohio. 
· DEAR Sm:-You have submitted to me under date of March 31, 1919, for my 

certificate, a synopsis to be embodied in a referendum petition, said synopsis in words 
and figures being as follows: 

"The Act, known as the 'Talley Act,' or 'House Bill 176,' approved by 
the governor March 18, 1919, and filed with the secretary of state, March 20; 
1919, amends sections 12694 and 13423 of the General Code of Ohio, relative 
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to the illegal practice of medicine and surgery, or any of its branches, and the 
enforcement of penalties therefor." 

I, John G. Price, Attorney-General of the St?te of Ohio, do hereby certify that 
the foregoing synopsis is a truthful statement regarding the purpose and contents 
of said house bill No. 176. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

172. 

CONSTITUTIONALITY OF SENATE BILL No. 99-DAM FOR CITY OF 
AKRON. 

COLUMBUS, Omo, April 4, 1919. 

HoN. H. J. RITTER, Chairman, Public W arks Committee, Ohio Senate, Columbus, Ohio. 
DEAR Srn:-You have requested the advice of this department on the consti

tutionality of senate bill No. 99, Mr. Whittemore. This bill is entitled: 

"A bill to prevent destructive floods and conserve and prevent waste of 
the waters of the streams, lakes and public waters of the state of Ohio, and 
to provide for the sale or lease to the public of such water for agriculture, 
commercial, manufacturing and other public purposes." · 

The bill seems to be in the form of a series of sections supplementary to section 
412 G. C., which relates to the powers and duties of the superintendent of public works. 
It is to be said, however, that the proper enacting c,lause is not in the. bill and if passed 
it should be amended to supply this defect. 

The first supplementary section authorizes the superintendent of public works 
to construct reservoirs, dams, canals, raceways and other improvements, or make 
additions to or alterations of existing works of such character constituting a part 
of the public works of the state, for the purpose of conserving, impounding and stor
ing the waters of a watershed stream, etc., with a view to the promotion of agriculture, 
commerce, manufacturing and other public purposes. In so doing he is further author
ized by this section to receive by gift, purchase or take by appropriation proceedings 
the property rights, privileges and appurtenances which would have to be secured 
in order to make such improvements. Preliminary to any steps looking to this end, 
the section requires that he prepare plans, specifications and estimates of cost of the 
works he proposes to construct, submitting them to the governor for approval or re
jection. 

The second supplementary section is conditioned upon the approval of the governor 
and declares that the superintendent of public works shall in such event proceed to 
construct the improvements or 'to make alterations in those already existing, in accord
ance with the plans and specifications, and to provide funds therefor by issuing and 
selling ''bonds of the state of Ohio" not in excess of the estimated cost of such im
provements. These bonds are to run for not exceeding twenty-five years. 

The section further provides that: 

"Said bonds shall show, on their fa1:e, the purpose for which issued and 
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shall create no liability upon, nor in any wise be considered an indebtedness of 
the state of Ohio, but shall be paid, both principal and interest, solely out of 
.the proceeds ari~ing from the sale or lease of the water impounded and con
served or the power generated by the improvements constructed, altered or en
larged * * * in accordance with the terms and provisions of this act, or 
from the proceeds of the sale, on foreclosure, as hereinafter provided, of the 
lien, securing said bonds, on such improvement or such part thereof as may be 
constructed from the money realized from the sale of said bonds." 

The section proceeds to set up machinery for the issuance of the bonds and the 
custody of the funds realized from their sale, their payment when due, etc. Some 
slight question arises here respecting the custody of the funds, as to whether or not 
they would be in the state treasury and subject to appropriation. The bill seems to 
assume that they would be, but no question as to the constitutionality or validity 
of the act is here involved, and no such question would be raised until an effort were 
made to expend moneys in the custody of the treasurer, arising from the sale of the 
bonds after the expiration of two years from the passage of the act, without making 
an appropriation for that purpose. 

Art. II, Sec. 22 of the constitution provides that: 

"No money shall be drawn from the treasury, except in pursuance of a 
specific appropriation, made by law; and no appropriation shall be made for a 
longer per_iod than two years." 

It is obvious that this constitutional prohibition is directed:to the drawing of 
money from the treasury. A law that might attempt or seem to attempt to authorize 
the drawing o money from the treasury, without a specific appropriation, would not 
be invalid on that account; it would be merely ineffectual and a specific appropriation 
for the purposes of the law would be sufficient warrant for the drawing of the money 
from the treasury. Instances of this sort have been frequent in the legislative history 
of the state. 

The next two supplementary sections provide for advertising for bids and letting 
contracts for the doing of the work. 

Section 412-5, as set forth in the bill, authorizes the superintendent of public 
works to sell or lease the water or any part thereof conserved and stored by such im
provement or improvements, <lT' that will be conserved and st<lT'ed by any such improve
ment, as shown by the plans and specifications prepared and approved, to be used 
for agricultural, commercial, manufacturing or other lawful purposes, for a term not 
exceeding twenty-five years. He is also authorized by the same section to sell and lease, 
for the same term, the power generated by any head of water raised or maintained 
by any such improvements, or the right to such head of water for generating power. 

In order to avoid misunderstanding, it may be remarked here that the thing to 
be sold under the terms of the bill, both with respect to the water itself and with respect 
to the water power, is a right for a term of twenty-five years. In other words, the bill, 
fairly interpreted, means, not that he may sell in perpetuity or lease for any term not 
exceeding twenty-five years. If there is any doubt about this point, the bill should 
be amended so as to make it clear that the advantages accruing from the construction 
of the works can not be sold in perpetuity, but the whole bill makes it very clear that 
this is not its intention. 

The next section contains a provision to the general effect that in order to ascertain 
whether a given project is practicable or not, the superintendent of public works may, 
before selling bonds and receiving bids, enter into tentative agreements for the sale or 
lease of such water or power, the execution or carrying out of which shall be conditioned 
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upon his ability to sell the bonds and secure bids at the estimated cost, including com
pensation and damages. It may be remarked, as to this section, that contracts so 
made would seem to be binding if and when the conditions upon which they are made 
are satisfied. 

Section 412-7 provides for the custody, etc., of the moneys derived from the sale 
or lease of the water. The remarks which I have made respecting the custody and 
disposition of the moneys arising from the sale of the bonds apply to this section as well. 

Section 412-8 provides that if the works constructed or enlarged by the superin
tendent of public works shall constitute a part of the "Canal System" of the state of 
Ohio, no waters shall be leased or sold therefrom by the superintendent of public works, 
excepting the excess over and above that which may be required for navigation purposes. 

Section 412-9 provides in part that: 

"The funds derived from the sale or lease of the water impounded and 
conserved or the power generated by said improvements are hereby expressly 
pledged for the purpose of maintaining and keeping in repair said improve
ments and for the payment of the interest and principal of said bonds, as the 
same fall due and mature, and in addition thereto, the owner or owners of such 
bonds is hereby given a lien for the payment thereof, both principal and 
interest, upon such * * * improvement or any part thereof * * * with the 
funds derived from the sale of such bonds and, if default be made in the payment 
of the interest on any of said bonds for three (3) or more successive years, or, 
if any of said bonds, aggregating in par value not less than one hundred 

· thousand ($100,000.00) dollars be not paid at maturity, then all of said bonds, 
both principal and interest, shall become due and payable, and the owner or 
owners of any of said bonds, having any aggregate par value of not less than 
one hundred thousand (llil00,000.00) dollars may institute proceedings against 
the state of Ohio in the court of common pleas of the county in which is located 
any of said .improvements, constructed * * * out of the proceeds of the 
sale of such bonds, to foreclose such lien, and said court shall have jurisdi Jtion 
of such action with full power to foreclose such lien, and to make an order 
to the sheriff of said county * * * diretting him to make a sale of such im
provements * * * at not less than two-thirds of the appraised value 
thereof and upon such terms and in manner and form as provided for in said 
order, and to pay the proceeds of such sale to the clerk of said court, and 
upon motion * * * the court shall, if the same be found to be regular 
* * * confirm the same and order the sheriff to execute a deed to such 
purchaser and his assigns, conveying to him all the right, title and interest of 
the holders of said bonds and each of them in and to said improv~ments, and all 
the right, title and interest of the state of Ohio, for a period of twenty-five 
(25) years, from the date of such conveyance, in and to the same, with full 
right and franchise, for said period of twenty-five (25) years, to operate said 
improvements and dispose of the water conserved, or the power generated 
thereby, with the further right, for said period of twenty-five (25) years, to 
* * • cJnvey said water from said improvement or to conduct and transmit 
power generated thereby through, over and upon any of the lands of the state 
or channels or beds of any of its reservoirs, lakes, canals, races, aqueducts 
or water courses; provided, however, that in the exercise of such rights, such 
purchaser or his assigns, shall in no wise interfere with the navigation of 
the canals of the state nor the control and maintenance thereof, nor the sale 
of water by the state from its * * * improvements other than those 
so constructed, nor shall the state be held to incur any liability on its part 
by reason of such sale and rights thereunder, to continue to maintain such 
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canals, races, channels or water courses, or to continue the use thereof, and 
such conveyance or grant by the sheriff * * * shall contain a clause, giv
ing the superintendent of public works such control of waste gates and wickets, 
as to regulate the flow of water in state reservoirs, or canals, in such manner 
as to maint.:1.in the proper level of the state's reservoirs and caniils and to 
prevent the flowing into such reservoirs and canals of such quantities of water 
as might impair any of the property of the state or its lessees. 

Upon t;he foreclosure ·pf said Hen and.the sale of said improvement * *, 
all contracts or leases for the sale or lease of water or power then outstanding 
shall become null and void,'· and the rights of both of the state of Ohio and 
the seveul lessees thereunder, shall cease and determine. 

(Here foll,ows a provision for an appraisement in connection with the 
sale and for certain other matters · which might possibly arise during the 
twenty-five year period to be enjoyed by the grantee of the fmnchise there
under.) 

At the termination of saic.l period of twenty-five (25) years, all of the 
righfs, and privileges conveyed to said purchaser by the deed and grant of 
such sheriff * * * shall cease and determine and said improvements 
* * * ·shall revert to and become the property of the state of Ohio, free and 
clear of any and all claims of whatsoever kind or nature against the same." 

Section 412-10 provides, by appropriate reference, for the machinery of making 
appropriations, which is strictly in accordance with the statutory and constitutional 
provisions relating to the taking of private property for public uses. · 

Section 412-11 is intended to, and does, safeguard the rights previously acquired 
by any municipality or other political subdivision of the state in any water or water
shed. 

A proposed amendment, submitted to me by you with the bill, authorizes th~ 
superintendent of public works, in time of severe drought or when from other causes 
the water supply of any municipality or other political subdivision of the state shall 
be so reduced or impaired as to endanger the property of the municipality or the health, 
safety or property of its inhabitants, to grant, under such regulations as he may pre
scribe, to such municipa,lity, the right, during the continuance of the emergency, to 
draw or take such quantity of water as may be necessary to protect S\.lCh property 
or such health, etc., from any improvement constructed under the provisions 
of the bill, in preference to the rights of lessees or grantees of the state. 

Cert.:1,in other amendments have also been submitted to me, none of which, how• 
ever, affect in any way the broad constitutional questions submitted by the com
mittee to me. 

The following questions have been mised in my mi,id: 
1. Would the taking of property, for the purpose of impounding water to be used 

for agricultural, co~ercial or manufacturing purposes, as well as for other public 
purposes, be in violation of Art. I, Sec. 19 of the constitution, which provides in part 
that: 

"Private property shall ever be held inviolate but subservient to the 
public welfare. * * *." 

The principle embodied in this section is of course that private property can only 
be taken for public use. Would a taking of property for the purpose specified be for 
a public use, in view of the assumed fact that long time leases or sales are to be made 
of the water impounded, etc., presumably to a limited number of persons? In this 
connection, of course, it is to be observed that any person, firm or corporation may 
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be let in by contract a.s a user of the water or water power; but the point is a.s to whether 
that can be a public use which is not continually open to the public at large. 

In this connection, Art. II, Sec. 36 of the constitution adopted in 1912 is entitled 
to some weight, as declaring the policy of the state. It provides that: 

"Laws may be passed • * * to provide for the conservation of the 
natural resources of the state, including streams, lakes, submerged and swamp 
lands and the development and regulation of water power and the formation 
of drainage and conservation district; • * *." 

Water power is one of the things dealt with by this bill. It could not be developed 
by the state and made available for the use of citizens indiscriminately to any con
siderable advantage. In short, water power is a thing which must be used on a com
paratively large scale and by a comparatively small number of members of the public. 
And it may be remarked that the conservation of the resources of this state, in the form 
of streams, etc., for any simiJar purpose, would be within the scope of Art. II, Sec. 36; 
that is to say, any reasonable, economic use that might be made of conserved waters, 
other than the development of power therefrom, would seem to be within the fair 
intendment of the section. 

But the difficulty, if any, encountered here, disappears when the question is looked 
at from another angle. If the state could grant by statute, to a private corporation, 
the right of eminent domain, for the purpose of imp9unding water for manufacturing 
purposes or power purposes, or both, or for agricultural purposes, then certainly the 
state itself could impound water and exercise the right of eminent domain to that 
end for similar purposes, far the right of eminent dom.un, whether exercised directly 
by the state or delegated to private individuals, is founded upon the sa'me notio_n of 
a taking for public purposes. 

In this connection it is to be observed that the law has gone through a process 
of development. We may at once lay on one side the question as to the nature of the 
purpose when agriculture is the object to be served. Many of the western states have 
irrigation projects for the construction of which the exercise of eminent domain is 
necessary. It is now beyond question that such agricultural projects do constitute 
a public purpose, though it is to be noted here that the number of users of water for 
agricultural purposes must be necessarily limited and in fact is limited by reference 
to the location of the lands to be irrigated. What is really done by an irrigation project 
is to benefit lands within a certain area. The same may be said of drainage projects, 
such as the construction of county and township ditches, which have always been pro
vided for by the IJ.ws of this state. These enterprises benefit the lands within a re
stricted area and yet private property may be taken for such purposes, and this is no 
longer an open question. 

But as to the taking of property for the purpose of impounding water, with a 
view to its use in the development of power or directly in the processes of manufacture 
or the arts, the development of the law has been slower. Originally, the view seems 
to have been held that this was not a public purpose. 

Attorney General vs. Eau Claire, 37 Wis. 400. 
Kaukauna Water Power Co. vs. Canal Co., 142 U. S. 254. 
Minnesota Canal & Power Co., 5 L. R. A. (N. S.) 638. 

The most recent cases, however, show "' departure from this view and a clear 
recognition of the principle which, as we have seen, is d.lmost necessarily implied in 
Art. II, Sec. 36 of our constitution, that such_ uses are public. 

Thus it is held in Jacobs vs. Clearview Water Supply Co., 220 Pa. 388, that: 
(syllabus) 
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"The supply of water to the public for commercial and manufacturing 
purposes is a public use and the right of eminent domain may be lawfully 
conferred to secure property for the safe storage and transportation of water 
for such purposes, where all applicants have a right to service, although at the 
time of the taking, the principal, if not only, customer, will be a railroad 
company." 

In the opinion the court says: 

"The building of reservoirs for the stoi;-~e of water and the laying of 
mains for the purpose of supplying and transporting water and water power 
for commercial and manufacturing p~rposes would tend to increase the indus
trial enterprises and promote the prodµctive power of all citizens who desire 
to avail themselves of water or water power for these purposes in that com
munity. It is conceded that the supply of water to the public for domestic 
purposes is a public use, but iL is denied that the supply of water for com
mercial and manufacturing purposes is a public use. The distinct~on is more 
apparent than real. It rests on a very narrow edge. It is based on the 
theory that a large number of individual citizens, living in the community 
where the :r:espondent company transacts its business, will not engage in 
commercial and manufactl!,ring enterprises and, therefore, will not participate 
in the use ofwater and water power for ·such purposes. An enterprise does 
not lose the character of a public use because that use may be limited by 
circumstances to a comparatively small part of the public." 

Of similar purport is the case of Band Guld Mining Co. vs. Parker, 59 Ga. 419. 
In Mt. Vernon, Woodberry Cotton Duck Co. vs. Alabama Interstate Power Co., 

240 U. S. 630, a recent case, the supreme court of the United States sustained the 
constitutionality of a state law authorizing the appropriatioit of property ·for the pur
pose of generating power to sell for manufacturi:ng purposes. The court in its opinion 
uses the following l::inguage: · 

"The principal argument presented that is open here, is that the purpose 
of the c·ondE1Ill.Ilation is not a public one. The purpose of the power company's 
incorporation, and that for which it seeks to condemn the property of the plain
tiff in error, is to manclacture, supply a,rirl sell to the public, power produced 
by water as a motive force. In the organic relations of modern society it 
may sometimes be hard to draw the hne that is supposed to limit the authority 
of the legislature to exercise or delegate th-3 power oi eminent domain. But 
to gather the streams from waste and to draw from them energy, labor with
out brains, and so to save mankind from toil that it can be spared, is to supply 
what, next to intellect, is the very foundation of all our achievements and all 
our welfare. If that purpose is not public, we should be at a loss to say what 
is." 

This was a departure from the earlier decision of the court cited, in which the 
same question was involved; for in both cases the generation of water power was the 
object of the enterprise. 

A significant statement is found in the opinion of Clark v. Nash, Hl8 U. -8. 3"61. 
This was an irrigation case, in which it was claimed that it was beyond the power of 
the legislature to authorize the conde1miation of land for the purpose of irrigating 
the lands of one or two persons. Mr. Justice Peckham used the following language 
in his opinion: 
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"In some states, probably in most of them, the proposition contended 
for by the plaintiffs in error would be sound. But whether a statute of a 
state permitting condemnation by an individual for the purpose of obtaining 
water for his land or for mining should be held to be a condemnation for a 
public use, and, therefore, a valid enactment, may depend upon a number 
of considerations relating to the situation of the state and its possibilities 
for land cultivation, or the successful prosecution of its mining or other in
dustries." 

This statement must be regarded as very significant, in the light of the fact that 
Ohio .has by direct constitutional provision recognized the tremendous importance 
of conserving her natural resources in the development of her industrial enterprises. 
Such a constitutional provision would be the best of evidence in the supreme court of 
the United States, as to the situation of the state and the extent of the public need 
to be served. 

In this connection, I refer to sections 10128 and 10132 of the General Code, as 
further indicating the policy of this state with respect to the generation of power. 

On principle, it is difficult to see how the public use, l!POn which this measure is 
predicated, can be denied. Water is indeed a natural resource. The conditions of 
making it available are monoplistic. The supply of ,it is limited as to quantity and 
as to location. It necessarily follows that the public hns a paramount interest in it 
and that its conservation by the public would be a public enterprise or utility. Be
cause it is likewise limited with respect to the number of persons who can avail them
selves of the advantages of such a supply, inst~ad of b mg open to practically every
body, like a railroad, it does not therefore follow that the public use is destroyed. 

Without arguing the question fu.rther, it may be stated as the opinion of this 
department that the bill is constitutional so far as the concJ:cmnation feature of it is 
concerned. 

2. Another. question which has been considered is as to whether or not the bill 
violates any of the provisions of Art. VIII of the constitution. The following may be 
quoted: 

"Section 1. The state may contract debts to supply casual deficits or 
failures in revenues, or to meet expenses not otherwise provided for; but the 
aggregate amount of such debts, direct and contingent, whether contracted 
by virtue of one or more acts of the general assembly, or at different periods 
of time, shall never exceed seven hundred and fifty thousand dollars; and 
the money, arising from the creation of such debts, shall be applied to the 
purpose for which it was obtained, or to repay the debts so contracted, and to 
no other purpose whatever. 

"Section 3. Except the debts above specified in sections one and two 
of this article, no debt whatever shall heree.fter be created by or on behalf 
of the state. 

Section 4. The credit of the state shall not, in any manner be given or 
loaned to, or in aid of, any individual association or corporation whatever; 
nor shall the state ever hereafter become a joint owner, or stockholder, in 
any company or association in this state, or elsewhere, formed for any pur
pose whatever." 

The last quoted section may, it is believed, at once be dismissed from considera
tion. In the first place, the state does not pledge its credit at all by this bill, but merely 
the proceeds of the operation of certain public works and the right to use those public 
works for a limited period. The ultimate title to the lands and other rights taken 
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by the state for the purpose of constructing the works, and that of the works them
selves, remains in the state, no matter what happens. The general resources of the 
state a,re not involved at all. In the second place, neither the lessees or purchasers 
of water power or water, nor the purchasers of the bonds, could be said to have the 
beri~fit of a loaning of the state's credit, or to be joint owners, with the state, of the 
enterprise. As has been said, the state is to be the sole owner and the credit of any 
of those who deal with the state under this bill is in nowise enhanced by that of the 
state. · 

The real question here involved arises under sections 1 and 3 of the constitution 
The general assembly, acting for the state, is prevented by these provisions from in
curring a debt for a purpose like that involved in the bill. This is sought to be avoided 
by the provision that the bonds to be issued are not to constitute a general obligation 
of the state, but are to be regarded as promises of the stalte to pay from the revenues of 
a particular enterprise. It is dear that under the terms of the bill the state could 
never be liable beyond the ep,rnings of the public works constructed under it. Every 
possible contingen·cy growing out of the failure of su'ch earnings to afford sufficient 
revenue to provide for the payment of the bonds seems to be guarded against in such a 
way that the remedy of the bondholders would be limited to the foreclosure of the 
lien and the f:lale the:re'ullder of the franchise to operate the works for a period of twenty
five years. After such foreclosure, the contract of the bond holders would be fully 
discharged, as they would llave expressly agreed to look solely to their rights under 
the bill in payment of the obligations held by them. After the expiration of the twenty
five years last named, the property would revert to the state, free and clear of all in
cumbrances. 

The word "c\ebt," as used in the sections quoted from Art. VIII of the constitu
tion, is clearly limited to general obligations. The bill embodies not an attempt to 
do indirectly what can not be done directly, but an effort to do something which is not 
prohibited at all. 

State vs. Medbery, 7 0. S. 522. 

I do not quote from the decision cited, though the whole opinion is responsive 
to the point on which I have cited it. The theory of that case was, in short, that 
where revenue is provided, out of which alone, an obligation created by the state, 
is payable in other words, where no obligation is created that is not provided for by 
revenues available at the time, and anticipated by the obligation-no debt is incurred. 

3. Another similar question, arising under the sections last above considered, 
together with Art. II, section 22, of the constitution, above quoted, is as to whether 
or not these sections of the constitution are violated by the provision for the issuance 
of bonds, in that the general assembly is called upon to appropriate money beyond 
two years from the iseuance of the bond:s, for the purpose of paying them. 

This question is more aerious. It arises from the opinion: of Judge Swan in the 
<;ase last cited and is not lightly to be disposed of. 

While the only promise made by·the state is that the revenues of the water power 
project shall be devoted to tha payment of bonds, yet if these revenues are to pass into 
the state treasury, they could not be paid out of such treasury, except in pursuance 
of appropriations which could not last for longer than two yearn. State vs. Medbery 
decides that the concurrent effect of the sections now under discussion pi"Ohibits one 
legislature or one administrative oflicer from making a contract which will require 
for its discharge, on the part of the state, an appropriation beyond two years, except 
for the current expenses of the state. 

(See State ex rel. vs. Donahey, 93 0. S. 414.) 

Previous:\Y in this opinion, reference has been made to the lruiguage of the bill 
reiating to the custody of the funds derived from the sale of water power or the lease 
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thereof or of water. I refer now more particularly to section 412-7 and lines 197 
and 198 therein, where the phrase "unless otherwise lawfully appropriated by the general 
assembly" is used. In my judgment this provision infers that the treasurer of state 
has more than mere custody of the "Water Conservation Fund" provided for in that 
section and would b~ holding such fund in the state treasury, where it would be 
subject to appropriation by the general assembly. If so, the bill is unconstitutional, 
as an attempt to create a debt in the sense of requiring appropriations by subsequent 
general assemblies to discharge contracts made on b~half of the state. 

I think that this defect might be eliminated by striking out the language to which 
I have called attention and putting i_nto the section, at some appropriate place, words 
indicating more clearly than those now employed seem to indicate-though their 
fair purport seems to be in tHat direction-that the moneys derived from the sal.e or 
lease of the water or the power shall, when collected, be held in a fund which shall not 
be in the state treasury, but may be disbursed without appropriation by the general 
assembly. Indeed, there is another provision in the bill, relating to the payment of 
the bonds, which directly so provides. 

If this were done, however, and if the bill were made consistent throughout, so 
as to indicate clearly the scheme of custody and disbursement of the fudds arising 
from the rentals and other receipts which has been described, one more question
which is indeed the ultimate question raised by the bill-would remain to be disposed 
of. 

Can the general assembly prov'ide that revenues from the use of state property 
shall not be placed in the state treasury and subject to appropriation? This question 
has never been decided by the supreme court of this state. The legislature of the 
state has, however, acted for years upon the assumption .of an affirmative answer to 
this question. 

· Until section 24 G. C. was passed in its present form, which was quite recently, 
there were numerous funds belonging to the state, but held outside the treasury of the 
state and therefore not subject to appropriation. At the present time, by virtue 
of subsequent amendment. of another section of the General Code, there is at least 
one fund which is so held. I refer to the manufacturing fund of the Ohio board of 
administration, consisting of receipts from the sales of articles manufactured at the 
institutions under the control df said board, which by virtue of section 1866 G. C. 

"shall not be turned into the state treasury, but shall be credited to said fund, 
to be used for the purchase of further materials, machinery and supplies for 
such industries, for payment of compensation to employes necessary to carry on 
said industries, and for payments to convicts or their families as hereinafter 
provided, • • •." 

I may mention also the original or volb.ntary workmen's compensation act of 1911, 
under which the treasurer of state was designated as the mere custodian of the fund 
which was to be expended without appropriation by the general assembly. 
~ Of course when a collector of revenue for the state receives it into his possession, 
he is personally chargeable with it until he has accounted for it in such manner as may 
be prescribed by law. Formerly, many statutes, requiring money to be paid into the 
state treasury, provided for quarterly or other periodical payments. Section 24 
G. C., previously referred to, was amended with a view to having these payments 
made at shorter intervals. It is obvious, however, that under the former state of the 
law the moneys, when collected for the state, did not ipso facto constitute moneys 
in the state treasury. It took a positive provision of statute, directing that they be 
paid into the state treasury, to get them there. 

Again, numerous statutes have existed from time to time, and some now exist, 
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authorizing state officers or boards to receive, and hold in trust, money and property 
to be applied or used in accordance with the direction of the trust. 

Section 24 G. C. itself contains an exception, authorizing the retention of tuitions 
and fees by the officers of educational institutions, in order to allow the making of 
refunders. 

The cumu1ative effe'ct of the laws to which I have. referred in very weighty. It 
tends to establish a legislative interpretation of the constitution to the effect that money 
collected for a state purpose is not in the state treasury in the first instance and does not 
come into the state treasury save in pursuance of a statute to that effect. As a corollary 
to this proposition, it necessarily follows that a law segregating the proceeds of a par
ticular enterprise and keeping them outside of the state treasury may be constitutionally 
enacted. Inasmuch as Art. II, section 22 of the cop.stitution applies only to the ex
penditure of moneys in the state treasury, it necessarily follows, in the light of all.that 
has been said in this opinion, that a debt would not be created by pledging such segre
gated revenues for a particular purpose. 

From another point of view, it is clear that the state may authorize its officers to 
hold and administer property in trust. 

I am not prepared to' say that the bill at present has the form of a declaration of 
trust. It might easily be altered, however, so that it would take such form. In such 
event, the obligation of the custodian of the receipts from water rentals and sales of 
water and water power would be that of a trustee. He and he alone could be reached 
by the bondholders, for the protection of their interests. In proceeding against him, 
they would be enforcing the obligations of a trustee and not a personal liability in the 
nature of a debt. 

In view of the legislative history oi the state, then, a;nd in view too of the established 
rule that statutes are to be held constitutional unless their invalidity is established 
beyond a reasonable doubt, I would be unaible to re•a'ch the conclusion that the bill 
before me, if amended in the particular last above suggested, would be unconstitutional, 
though as a matter of first impression the contrary view might appeal to me. 

In this connection, it is to be observed that in so far as the bill is concerned, the 
bondholders are an entirely different set of parties from the vendees and lessees of 
water and water power. It is not, therefore, as if the entire arrangement was legally 
for the benefit of those who may obtain such leases, etc. 

4. I have also considered Art. XII, section 11 of the constitution, which pro
vides that: 

"No bonded indebtedness of the state, * * *, shall be incurred 
* * * unless, in the legislation under which such indebtedness is in
curred * * * provision is made for levying and collecting annually by 
taxation an amount sufficient to pay the interest on said bonds, and to pro
vide a sinking fund for their final redemption at maturity." 

I have already indicated that in my opinion the bonds to be issued under the 
bill would not constitute a "debt." The thing to which Art. XII, section 11 relates 
is not an issue of bonds as such, but a "bonded indebtedness." This section was 
never intended to have the effect of requiring all bonds to be general obligations; its 
purpose was to require the due amortization of all such general obligations. 

5. I b,ave also considered Ar't. XII, section 6 of the constitution, which pro
vides that: 

"Except as otherwise provided in this constitution the state shall never 
contract any debt for purposes of internal improvement." 
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The previous discussion is sufficient to indicate my view of this section, which is that 
it has no application to the bill under consideration. 

For all the foregoing reasons, I may say that if the amendment previously sug
gested herein should be made, together with the other amendments which have been 
considered, I would not feel justified in saying that the bill as submitted would be 
unconstitutional, though on all the points discussed, save the first one, I am con
scious of considerable doubt. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

173. 

APPROVAL OF BOND ISSUE OF LUCAS COUNTY IN SUM OF 820,700.00. 

Industrial Commisrion of Ohio, Columbus, Ohio. 

CouThmus, Omo, April 8, 1919. 

174. 

APPROVAL OF BOND ISSUE OF LUCAS COUNTY IN THE SUM OF 832,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLUMBtJs, Omo, April 8, 1919. 

175. 

MUNICIPAL COURT OF YOUNGSTOWN-CHIEF DEPUTY CLERK AND 
CHIEF DEPUTY BALIFF-NOT IN" CLASSIFIED CIVIL SERVICE
SALARY MAY NOT BE INCREASED DURING TERl\I OF OFFICE
SAID OFFICERS OR EMPLOYES HA VE A FIXED TERM OF OFFICE. 

Under the municipal court of Youngstown, the act, being sections 1579-127 G. C. et seq., 
the chief deputy clerk and chief deputy bailiff are appointed "each respectively for a term 
of two years *' * * who shall serve until their successor is appointed and qualified 
respectively." 

Section 1579-175 of said act provides that the judges of the Youngstown municipal 
court "shall have full power and authority to dismiss or discharge * * * chief deputy 
clerk * * * chief deputy bailiff * * • for any cause, and appoint a successor, 
and their decision shall be final." 

Section 1579-161 G. C. also provides that such chief deputies shall be in the classified 
civil service of the city of Youngstown "subject to the provisions of law." 

HELD-A chief deputy clerk and chief deputy bailiff of such municipal court have 
a definite term of office and are such officers or employes having a fixed term of office or 
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empwyment that their salary may not be legally increased, under section 4213 G. C., during 
the term of their office or empl,oyment. 

COLUMBUS, OH,o, April 8, 1919. 

Bureau of Inspection and Supervision of Public Office, Columbus, Ohio. 
GENTLEMEN:-Acknpwledgement is made of the receipt of your letter dated 

Febrµary 27, 1919, with which you enclos,e communication from the city auditor of 
Youngstown, Ohio, as follows: 

"The chief daputy baiUff and the deputy clerk of the municipal court 
of YoungstoWll, Ohio, have since the first day of January, 1914, held their 
positions as members of the classified service of said city. On the 12th day 
of August, 1918', city c·ouncil passed an ordinance increasing the compensation 
of the employes of said court. All employes receiving such increase in com
pensation have been paid said inurease except the two said chief deputies. 
The jul;lges and all the employes of said court are paid salaries ·9ut of the 
municipal court fund, which fund was and is large enough to maintain said 
court and leave a balance of many thousand dollars. Has city council legally 
increased the cqmpensation of said chief deputies by enacting said ordinance, 
a COP'Y of which I am enclosing? If so, can the city auditor honor vouchers 
which have been drawn semi-monthly since September 13, 1918, for said 
salaries which include said increase?" 

A copy of ordinance 21724 of said city, fixing the compensation and bonds of 
judges and employes of a municipal court of said city is attach§d to said communica
tion. 

It is noted that the question upon which you desire the opinion of this depart
ment is whether or not, upon the facts stated, the city council has legally increaseti 
the compensation of the chief deputy baliff and clerk of said court so as to be effective 
during the term whic_h they are now serving. 

Section 4213 G. C., is pertinent and in part is as follows: 

"The salary of any officer, clerk or employe shall not be increased * * 
during the term for which he was elected or appointed." 

The municipal court of Youngstown was established by sections 1579-127 G. C., 
et seq., passed April 15, 1913 (103 0. L. 354). Sections 1579-161, 1579-_166, 1579-168 
and J-579-175 of said act pertain to the appointment, term and salary of such em
ployes. In part section 1579-161 G. C. is as follows: 

"On the fourth Monday of November, 1913, and biennially there"after, 
at one o'clock in the afternoon of said day, the respective judges of the said 
municipal court shall meet and select * * * Second, a clerk, a chief 
deputy clerk, a bailiff, and a chief deputy bailiff of said municipal court, 
each respectively for a term of two years * * *, who shall serve until 
their successor is appointed and qualified respectively. The manner and 
form of procedure of selecting said officers shall be determined by the said 
respective judges of said municipal court, and the manner and form of pro
cedure may be modified from time to time as in the opinion of said respective 
judges may be desirable. * * * Additional deputies to the clerk and 
bailiff shall be designated as hereinafter provided for in this act. All ap
pointive officers of the municipal court, excepting the clerk and baliff, shall 
be in the classified civil service of the city of Youngstown, subject to the pro-
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visions of law, and of any charter which may be,hereafter adopted by said 
tity, applying to •.md applic-3,ble to said civil service." 

Section 1579-166 G. C. in part is: 

"The chief deputy clerk shall receive such compensation payable out 
of the treasury of the city of Youngstown * * * as the council or other 
proper legal authority may prescribe." 

Section 1579-167 G. C. in part is: 

"The * • * chief deputy bailiff shall perform * * * service 
similar to those usually performed by the sheriff for courts "f common pleas 
* * *. The chief deputy bailiff shall receive such compensation not less than 
one thousa.nd two hundred dollars, per rumum * * * as the council 
or other legislative authority may prescribe." 

Section 1579-168 G. C. in part is: 

"* * * the judges of the municipal court shall select such number 
of deputy clerks, or deputy bailiffs as they may deem necessary * • * 
who shall serve for such time or term as the judges of said court shall de
termine." 

Section 1579-175 in part is: 

"A vacancy in the office of * * * chief deputy clerk * * * chief 
deputy bailiff shall be filled by the judges * * * for the unexpired term. 
Said judges -shall have full power and authority to dismiss or discharge the 
* • * chief deputy clerk * * * chief deputy bailiff or any other 
appointee or officer other than a judge, provided for in this act, fur any cause, 
and appoint a successor, and their decision shall be final." 

Sections 1579-129, 1579-132 and 1579-172 G. C. were amended March 21, 1917. 
(Ohio Laws 107, page 687), but the amendments of that date do not affect or change 
the law in the matters above quoted. 

Section 486-13 of the civil service law, as amended in 106 0. L., p. 408, is per
tinent and in part is: 

"Appointments to all positions in the classified service * • * shall be 
made only from those persons whose names are certified to the appointing 
officer * * * and no employment, except as provided in this act, shall be 
otherwise given in the classified service of this state or any political sub
division thereof." 

It is to be observec;I. that the inhibition of section 4213 G. C., supra, is against 
changing the sal1:1ry or compensation of an officer or employe "during the term for 
which be is el~cted or appointed." Consideration of the numerous decisions under 
this section and the analogous provision of section 20 of Article II of the Ohio con
stitution has resulted in the construction of this statute that there must be a term 
in the sense that the officer or employe holds his .office or employment for a definite 
period. 

As held in State ex rel. vs. Massillon, 2 0. C. C. (n. s.) 169, the health officer is 

https://thousa.nd
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not an "officer" as defined in section 4213 G. C., nor has he any "term" as these words 
are used and understood in said section. 

In State ex rel vs. Painesville, 13 0. C. C. (n. s.) 577, it was held that notwith
standing their tenure of office or employment was made uncertain by being under the 
civil service, the policemen and firemen were "officers" within the meaiµng of section 
4213 and had terms of office as used and understood in said section. 

Later, however, in State vs. Couglan, 12 N. P. (n. s.) 419, and in State vs. Bishop, 
12 N. P. (n. s.) 369, the same question was considered and the opposite conclusion 
reached. · 

These conflicting decisions were considered in an opinion rendered by the Attorney
General May 18, 1912, construing section ·4213 G. C., the conclusion of which was that 
the reasoning of the later decisions above referred to properly states the ru~e of law. 
On page 1739, Attorneys General's Repo1t'for 1912, my predecessor held: 

"I am, therefore, of the opinion that those holc'ing under the civil service 
are not appointed for a 'term' within the meaning of section 4213 G. C., and 
that, consequently, council has power to increase or diminish their salary after 
appointment." 

From this conclusion I am not inclined to dissent. The question involved in the 
facts above stated may be stated in this manner: The salaries of such deputies may 
not be· irforeased during their incumbency if they have in. law a fixed term. Then it 
may be stated that under section 1579-161, supra, such deputies do have a fixed term· 
of two years unless that part of said section last quoted has the effect to place such 
deputies in the classified civil service of the city of Youngstown and in ite last analysis 
we may say that this question depends entirely upon the construction to be given 
those sections of the Youngstown municipal court act, above quoted. 

It is to be noted that in the,section last referred to, the statute is without ambiguity 
in providing "a chief deputy clerk * * * and ,, chief deputy bailiff * * * each 
respectively for a term of two years." 

It is also to be observed that section 1579-175 is likewise free from UJ1certainty and, 
without qualification, it provides: 

"Said judges shall have full power and authority to dismiss or discharge 
*, * * chief deputy clerk * * * chief deputy bailiff * * * for any 

cause * * * and their decision shall be final." 

Yet another provision of section 1579-161 G. C. provides: 

"The manner and form of procedure of sell)cting such officers shall be de
termined by the said respective judges * * * and the manner anti form 
of procedure may be modified from time to time as in the opinion of said 

· respective judges may be desired." 

It is to be noted that the above provisions as to tenure of employment are utterly 
inconsistent with the theory and purpose of the civil service law, and if those parts vf 
the sections, above quoted, were all of the act bearing on such officers, there would 
be little left for construction; but the utter part of section 1579-161 contains this 
language: 

"All appointive officers of the municipal court, excepting the clerk and 
bailiff, shall be in the classified civil service of the city of Youngstown." 

This provision, however, is "subject to the provisions of law and of any charter 
which m::-y be hereafter adopted by said city, applying to and applicable to said civil 
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service," and with these conflicting provisions in the act it is rather difficult to say 
to what extent the chief deputy bailiff and chief deputy clerk would be in the classified 
civil service. But we may, for the purpose of determining whether such appointees 
have a term of office, consider which of these conflicting provisions is so clearly expressed 
as to show the legislative intention and the rule of construction :.-pplicable in such 
cases of repugnancy and inconsistency, as to give that construction which, other things 
being equal, will have the e1"ect to harmonize what would otherwise a::nount to con
flicting and repugnant provisions. 

It cannot logically be said that such deputies are in the classified civil serivce 
and subject to all of the provisions of the civil service la.wand at the same time subject 
to removal and discharge by the judges of said court, from whose decision there would 
he no appeal. 

In view of the definiteness with which the term of the15e deputies are fixed, and 
in view of t'he discretionary powers vested in the iudges of said courts, in the manner 
and form of their selection, and their discharge from service, it would seem that it 
was the intention to include within the oivil service law all appointive officers in said 
court to whom the civil service law would apply, excepting as might be inconsistent 
with the other provisions of the act establishing the Youngstown m\jnicipal court. 
The eff,ect of this construction would be that all such officers and employes, other 
than such chief deputies, without a fixed term, are included in the classified civil service, 
and that the construction of the last clause of section 1579-161 G. C., should ,be as 
if it had provided ''that' all appointive officers of the municipal court * * * shall 
be in the classified civil service of the city of Youngstown, except as prouided in this act." 

Reading and considering the whole of the Youngstown municipal court act, this, 
it seems, is the proper conclusion, and I am therefore of the opinion that said chief 
deputy clerk and chief deputy baliff have a .fixed term of two years, notwithstanding 
the civil service clause in said act, and that their compensation cannot be increased 
during the term for which they are appointed. It necessarily follows that the in
creased compensation provided in said ordinance cannot regularly" be paid to such 
deputies during the term for which t]J.ey were appointed. 

The conclusion reached on the question first st&ted in your letter necessarily 
results in a ncgati've answer to the second question stated therein. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

176. 

COUNTY BOARD OF EDUCATION-WHEN REDISTRICTING BECOMES 
EFFECTIVE AND ITS EFFECT UPON EXISTING CONTRACTS-DIS
TRICT SUPERINTENDENT ELECTED FIRST TIME FOR NOT TO 
EXCEED ONE YEAR-HOW DISTRICT SUPERINTENDENT CHOSEN 
-COUNTY SUPERINTENDENT MAY BE REQUIRED TO SUPERVISE 
NOT TO EXCEED FORTY TEACHERS WHOSE DISTRICT SUPER
VISION IS SUPERSEDED-ILLEGAL TO REDISTRICT AND ELECT 
DISTRICT SUPERINTENDENTS ON SAME DATE. 

1. Where a county board of education redistricts the county school district, such 
redistricting is effective on the first of September following and does not affect existing 
contracts f vr the current school year. 

2. In a newly created superuision district the district superintendent can be elected 
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the first time for a period not to exceed one year and a "longer term must be by a re-election 
in the same district. 

3. Following a redistricting of a county school district, the meeting of the presidents 
of vil,lage and rural school' bbards in any supervision district for the purpose of choosing 
a district superintendent must be called by the president of the local district having the 
most teachers in such supervision district, and not less than ten days' notice of such meeting 
shall be gf,ven to all preBidents in such supervision district. 

4. A county board of education may require the county superintendent of schools 
to assume personal supervision over not to exceed forty teachers, where district supervision 
is superseded. 

5. A county school district cannot be redistricted into supervision districts and dis
trict superintendents in such new districts chosen on the same day, and the election of dis
trict superintendents on the same date as the redistricting, is illegal. 

COLUMBUS, Omo, April 8, 1919. 

HoN. GEORGE S. MAY, Prosecuting Attorney, Napoleon, Ohio. 
DEAR Srn:-Aclmowledgment is made of your letter requesting a,n opinion on 

the following statement of facts: 

"Prior to November 11, 1918, Henry coup.ty was divided into three 
supervision districts with ~ district superintendent i,n charge of each of said 
districts. On said date of November 11th, the county superintendent of 
this county resigned and Mr. T., formerly a district superintendent, was 
elected to the position of county superintendent, leaving Mr. S. and Mr. R. 
sole district superintendents. 

On November 19, 1918, on application of three-fourths of the presidents 
of the village and rural boards of edu'cation of said county, said county was 
redistricted into two supervision districts. On the same -date a m.1jority 
of the presidents of the village and rural districts respectively selected Mr. 
S. and Mr. R., a.s district superintendents of the ·two districts, therefore created, 
for the term of three years. 

The record of the minutes do not disclose that the meeting for the pur
pose of electing said district superintendents was called by the president of 
the board in the village or rural district having the largest number of teachers 
on ten days' notice and it is claimed that in one instance at least the president 
of a rural district received no notice of such meeting. 

Having in mind the provisions of sections 4739, 4741 and 4742 of the 
General Code, inquiry is made a;S to whether the election of such district 
superintendents was lawfully had. 

Your opi;nion in the matter is desired at the earliest possible moment,. 
so that the status of said district sup«hintendent may be determined with 
reference to the drawing of their corri'pensation under such election." 

Attention is invited to section 4738 G. C., which reads in part: 

"The county board of education shall divide the county school district 
any year,· to take effect the first day of the following September, into supervision 
districts, each to contain one or more village or rural districts * * * The 
county board of education shall, upon application of three-fourths of the 
presidents of the vj)Iage and rural district bdajI"ds of the county, redistr1.ct 
the county into supervision districts." 

It will be noted in the above section that the county board of education "shall 
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divide the county school district any year," which seems to contemplate not 
more than one division in any sehool year, for the school year starting on September 
first and ending on August thirty-first is what is meant; the statute does not say the 
county board of education shall divide the county school district any "time," and 
the use of the words "any year'' must have been used advisedly by the legislature, 
having in mind that new divisions made at any time throughout the year, and at 
frequent or sudden intervals would disturb the school plans of the year. It will be 
noted, too, that the statute says that such diwsion, when made in "any year, to take 
effect the first day of the following September," that is, the beginning of the next school 
year. 

The reasons for preventing the dividing of the county school district at unusual 
times, is at once apparent, for aside from disturbing and upsetting plans made for 
the school year, beginning on September first, it must be remembered that the state 
itself is involved in such dividing, for part of the salaries of the district superintendents 
is paid by the state. In the case in question, Henry county had three supervision 
districts when the school year of September first, 1918, began; such arrangement 
for taxing and financial purposes was on file with the county auditor, and was so 
certified to the state ·authorities, who made the allotment of state aid for district 
superintendents' salaries for the school year, beginning on September first, 1918. 
The financial sheet, arranging for the expense of such supervision districts, h,ad been 
made up, and properly certified to both state and county authorities prior to Septem -
ber first, on the ha.sis that such school year was to be undisturbed, yet, according to 
the statement of facts given, withi,n eighty days after September first, this plan is 
radically changed in placing certain village and rural districts in new supervision 
districts. If such changes can be made at will at any time after the financial arrange
ments for the school year have been made and certified, then it is pertinent to ask 
whether a county board might not again change the districts at the en9- of another 
eighty days or a lesser period, thus disturbing proper supervision as well as the financial 
unit of the school year, as arranged prior to September first, by officers in charge of 
funds, for that school year. Surely the law does not contemplate promiscuous changes 
at will, after September first, to be effective at once, as in this case, or it would not 
say that such changes shall "be effective the first day of the following September," 
as appears in section 4738 G. C. 

It may be said that the language of section 4738 G. C., which says "the coun,ty 
board of education shall, upon application of three-fourths of th~ presidents of the village 
and rural district boards of the county, redistrict the county into supervision districts," 
gives power to the county board of education to "redistrict" at any time such petition 
is filed, to be effective at once, as was done in this case. However, this language is a 
part of the same section 4738 G. C., which says the dividing of the county school dis
trict may be done "any year, to take effect the first day of the following September," 
and the provision that three-fourths of the presidents may make application for a 
redistricting in any year, and the county board shall redistrict upon receipt of such 
application, is a mere saving clause to force a county board to act in any year upon 
a redistricting where such board might be out of harmony with a proposition that had 
the support of three-fourths of the presidents of the village and rural boards in the 
county, but in any event, whether such board did the redistricting voluntarily 
and without application, or made such new districts because of proper application, it 
would "take effect the first day of the following September" and not at a time during 
the current school year for which arrangements had been made prior to September 
first. 

Attention is also directed to the closing language of section 4738 G. C., under dis
cussion, which says: 

"The county board of education may at their discretion require the 
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county superintendent to personally supervise not to exceed forty teachers 
of the village and rural schools of the county. This shall supersede the 
necessity of the district supervision of these schools." 

It will thus be seen that the legislature has wisely provided for the contingency 
of the overseeing of a portion of the county schools where occasion might demand, 
through a vacancy in a district superintendency, as in this case wh~re Mr. T, a district 
superintendent, leaving a vacancy in the territory over which he formerly had charge 
prior to November 11, 1918, as such district superintendent. It cannot be said, then, 
that the supervision district of Mr. T. would be without supervision, for even if a 
district superintendent were not elected in such district, covering the vacancy, section 
4738 G. C. provides, as stated, that the county board can direct the county superin
tendent to supervise such territory up to forty teachers. So there were two avenues 
which the Henry county board of education did not use in providling supervision for· 
the superintendent's district left vacant by the promotion and election of Mr. T. to 
the county superintendency on November 11, 1918. We find that eight days there
after they eliminated the T. district entirely, Novem~er 18, HHS, and made the three 
districts into two, possibly increasing the compensation of the two district superin
tendents, as is inferred from your closing paragraph, which says that an opinion is 
desired because of "drawing their compensation under such election." 

Coming now to the question of electing the two districts superintendents in the 
two new supervision districts, we find that Mr. R. and Mr. S. were elected for the 
term of three years at their first election as district sµperintendents in such newly created 
territory. Attention is invited to section 4741 G. C., which says: 

"The first election of any district superintendent shall be for a term not 
longer than one year, thereafter he may be reelected in the same district for a per
iod not to exceed three years." 

On November 11, 1918, two new districts were created in Henry county by the 
county board of education; districts composed of territory that before such date were 
the integers of three districts; the personnel of presidents of village and rural boards of 
education, whose duty it was to elect district superintendents, was an entirely new 
board as compared to any existing in such county prior to November 11, 1918. Thus 
these districts, newly created, were holding their "first election of any district superin
tendent" and the statute limits such first election of any district superintendent to 
"be for a term not longer than one year" and to get a three year term in such district 
it must come from a re-election in the same district, as provided in section 4741 G. C., 
for it is clear that certain presidents thrown into a new district on November llJ 1918, 
were voting in their first election of Mr. R. as their district superintendent, and other 
presidents were voting in the first election for Mr. S. as their district superintendent 
and an election for a three year term would be void in a newly created di.strict. 

You say f1Jrther in your statement that "the minutes do not disclose that the 
meeting for the purpose of electing said district superintendents was called by the 
president of the board in the village or rural district having the largest number of 
teachers on ten days' notice" as is required in section 4742 G. C. in the matter of elect
ing district superintendents. You further say that "it is claimed in one instance at 
least the president of a rural district received no notice of such meeting." It has been 
frequently held that a board of education speaks only through its minutes, and such 
minutes should show that "pursuant to the call" of the proper authority, such board 
met to transact its business. What the minutes show governs in board meetings, 
else any group could meet clandestinely and attempt to do business for the whole 
board. 
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Section 4742 G. C. is mandatory that the president of the board having the largest 
number of teachers shall issue such call for the purpose of electing a district super
tendent, and at least ten days' notice shall be given. You say the two new districts 

· were created on Xovember 19, 1918, and on the same day a majority of the presidents 
in the respective two new districts selected ~Ir. R. and ~Ir. S. as the district superin
tendents in such new districts for the term of three years. Both actions having taken 
place on Xovember 19, 1918, it is pertinent to ask how any president in the newly 
created district could receive the legal notice of "at least ten days" when such ten 
days would first expire on November 29, 1918. Surely no one knew, prior to Xovem
ber 19, 1918, what presidents composed each new district board or which one was 
the "president of the board having the most teachers," that is to say, the one to issue 
the call, which could not issue earlier than November 19, 1918. So it would seem that 
there was no legal call at all for such meeting to elect district superintendents in the 
two new districts, but rather a meeting of certain members by an understanding, 
since both redistricting by the cou.nty board and the electing by the district boards 
took place the same date, which the law does not contemplate since each president 
must have at least ten days' notice, and it could not issue before November 19, 1918. 

Based upon the facts stated and the sections of the law quoted, it is the opinion, 
therefore, that the entire proceeding was irregular; that while the county board could 
re-district upon application of three-fourths of the village and rural district presidents, 
and did so, such re-districting is not effective till the first of the following September; 
that at the present time Henry county has three supervision districts as on September 
first, 1918, and for which provision was made prior thereto; that R. and S. are super
intendents of the districts in which first legally elected and until September first, 
1919; that there is a vacancy in the district formerly supervised by T., the new county 
superintendent, which can be filled by the presidents of such district; that the county 
board of education can assign supervision work to the county superintendent up to 
forty teachers, where supervision by district superintendent is to be superseded; that 

no district superintendents have been legally chosen in the two newly created districts, 
which become effective on September 1, 1919, because proper notice to all the presi
dents concerned was not given ten days in advance of such meeting to elect district 
superintendents; that when such district superintendent is chosen in a new district, 
the first election must be but for one year, and the election of R. and S. for three years 
in the new districts is invalid. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

177. 

COUNTY BOARD OF EDCCATION-WHEX AND HOW MEMBERS ARE TO 
BE CHOSEN-SUCCESSORS, HOW CHOSE.N'-VACANCIES-REMOVAL 
OF MEMBER CHOSEN IRREGULARLY BY QUO WARRANTO PRO
CEEDINGS. 

1. The statute which confers upon the presidents of the boards of education of he 
various village and rural school districts of each county authority to elect a member of the 
county board of education each year, does not authorize the election of a member of such 
board for a term which does not begin until after the e:qnralion of the terms of office of 
such presidents. 

2. A person elected in June, 1915, as member of a county board of education for 
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the term beginning the third Salurday in January, ·1916, has no valid title to such office; 
like wise the election of a perf!on in June, 1916, to succeed the member whose term expires 
the third Saturday in January, 1917, is invalid. · 

3. Members of boards of education regularly chosen, hold their office till their suc
cessors are legally elected and qualified. 

4. Where a member of a board of educalion is holding beyond his term and until 
his successor is legally elected and qualified, such successor can be elected for the unexpired 
term at any time after such vacancy has occurred through failure to properly elect for the 
regular term. 

5 A member of a county board of education chosen irregularly in the year prior 
to the third Saturday in January, when such regular term begins, can be removed through 
quo warranto proceedings. 

CoLUMBus, OHio, April 8, 1919. 

HoN. W. R. WHITE, Prosecuting Attorney, Gallipolis, Ohio. 
DEAR Srn:-Acknowledgment is made of your letter of February 28, 1919, in 

which you request an opinion on the following statement of facts: 

"On December 19, 1917, the then Attorney-General rendered an opinion 
No. 877 that a member of the county board of education, who is elected to 
succeed a member whose term expires on the day preceding the third Saturday 
in January, 1918, must be elected by the presidents of the various boards of 
education of the county school district, who are elected on the first Saturday, 
1918, or who are serving until their suc~essors are duly elected and qual;ified. 
I desire to ask if the above opinion still holds good. 

We have two members of the county board of education, one of whom 
was elected in the month of June, 1915, and the other was elected in the month 
of June, 1916, and while both members are qualified and acting, I write to ask 
if in your opini_on they are legally elected and if not could they be ousted 
from their office by proceedings in quo warranto?" 

In opinton No. 877, 1917, above referred to, the Attorney-General held that: 

"A member of the county board of education who is elected to succeed 
the member whose term expired on the day preceding the third Saturday 
in January, 1918, must be elected by the presidents of the various boards 
of education of the county school district who are elected on the first Monday 
in January, 1918, or who are serving until tJ:i13ir successo')rs are duly elected 
and qualified. That is to say, it will be for the new electing body and not 
the old, to elect such successor." 

In your statement of facts you say that one member of your county board of 
education was elected in the month of June, 1915, and another was elected in the 
month of June, 1916; that is to say, the presidents of the village and rural districts 
met in June, 1915, and elected a member of the county board of education whose 
term was to legally begin the third Saturday in January, 1916, or at a time after their 
own terms might expire with January first, 1916; .and in similar manner the presidents 
of the village and rural boards of education met in June, 1916, and elected a member 
of the county board of education, whose term was legally to begin on the third Monday 
in January, 1917, or after the expiration of their own terms on January·first, 1917. 

Section 4729 G. C., as amended in 104 0. L., 136, provides in part as follows: 

"On the second Saturday in June, 1914, the presidents of the boards of 
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education Qf the various village and rural school districts in each county 
school district shall meet and elect the five members of the county board 
of education, one for one year, one for two years, one for three years, one 
for four years and one for five years, and W1til their successors are elected 
and qualified. The terms of office of such members shall begin on the fifteenth 
of July, 1914, and each year thereafter on the third Saturday of January. 
Each year thereafter one member of the county board of education sh.ill 
be elected in the same manner for a term of five years." 

Attention is invited to an opinion of the Attorney-General, (no. 1266) rendered 
on February 14, 1916, construing_ the above section and in which he says: 

"While it is difficult to construe the above provisions of section 4729 
G. C., in view of the patent ambiguity as to when said term (that for one 
year) expires, I think it was the intention of the legislature in providing for 
the first election of the members of the county board of education on the 
second Saturday in June, 1914, for the term of one, two, three, four and five 
years, respectively, and until their successors should be elected and qualified, 
and by further providing that in each year after 1914 o'ne member of said 
county board of educatian shall be elected for a term of five years to begin 
on the. third Saturday of January, that the member elected on the second 
Saturday in June, 1914, for the one year term should hold over until the 
tliird Saturday in January, 1916, and that the terms of office of the memb({fs 
elected for two, three, four and jive years respectively, should expire on the third 
Saturday of January in the respective years, 1917, 1918, 1919 and 1920." 

It will thus be seen that there was no vacancy to be filled in 1915 at all and hence 
there could have been no valid eleotion, for the one year term incumbent held till 
the third Saturday in January, 1916, at which time his successor should have been 
chosen by the presidents of the village and rural boards who themselves took office 
as such presidents, beginning with January, 1916; and the presidents in office in Jµne, 
1915, were without authority to elect any member of the county board of education 
for no vacancy occurred during 1915, and an election so held in June, 1915, was in
valid and the person holding such membership in the county board of education, 
dating as of an election held in June, 1915, holds office through an irregular procedure: 

As you have submitted no names, for the purpose of elucidation we will refer to 
the members and the terms -involved,as follows: 

The member of the county board of education elected in June, 1914, for the 
one year term, will be called Mr. A; the member elected in June, 1914, for the two 
year term, will be called Mr. B; the person elected in June, 1915, will be called Mr. 
C; and the person elected in June, 1916, will be called Mr. D., as more than likely 
four separate persons are involved, or at least there were four elections, or presumed 
elections. 

The former Attorney-General, in his opinion No. 1266, 1916, held there was no 
vacancy during 1915, and there being no vacancy there was no office to fill by the 
presidents of the village and rural boards in office during 1915, hence Mr. A, elected 
in June, 1914, for the one year term, did not retire Wltil the third Saturday in January, 
1916; the statutory time for the election of a successor to Mr. A was after January 
1, 1916, and if Mr. A.'s successor was not specifically elected after January 1, 1916, 
then Mr. A is still a member of the county board of education because no successor 
has been legally elected and qualified, and under the statute (section 4729 G. C.) tha 
members chosen in June, 1914, serve "W1til their successors are elected and qualified." 
And since his term has expired and he is merely holding over "till his successor is 
elected and qualified,'' it is for the properly elected presidents of the village and rural 
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boards to elect his successor for the term ending the third Saturday in January, 1921, 
that is to say, five years from the third Saturday in January, 1916. 

And so, in electing Mr. C. in June, 1915, to succeed l\1r. A., whose term expired 
the third Saturday in January, 1916, the presidents wefe holding an election that was 
without authority, there being no vacancy during their t,enure as such presidents. 
Mr. C. did not succeed Mr. A. legally because he was chosen at the wrong time and 
was elected by the wrong personnel of presidents, that is, those in office in June, 1915, 
and not those in office as the proper electing authority, in January, 1916, the time 
of the ending of the term of Mr. A: So Mr. C., chosen in June, 1915, as a member 
of the county board of education, was not legally elected and qualified as such for the 
reasons given. 

Coming now to the person chosen in June, 1916, as member of the cowi.ty board of 
eduoation, and who has been designated as Mr. D., it must follow that the presidents 
elected Mr. D. as the successor of Mr. B., the member elected in June, 1914, for the 
two-year term, for they had already elected the successor of Mr. A. at their meeting 
in June, 1915. That is to say, the board presidents met again in June, 1916, and elected 
a successor to the two-year term member (Mr. B.), whom the former Attorney-General 
said held his office till the third Saturday in January' 1917, or after the expiration of 
the tenure of the 1916 presidents as then made up. Clearly the successor of Mr. 
B., elected in June, 1914, for the two year term, should have been chosen by the presi
dents after January 1, 1917, and not by the presidents in office in June, 1916. 

Sustaining the view that a board or an officer cannot make a valid appointment 
to take effect at a time beginning after the tenure of such officer or board has expired, 
attention is invited to the followilng language in the case of State vs. Sullivan, 81 0. S., 
79-92, that: 

"It is admittedly the well-established rule of law that an officer clothed 
with authority to appoint to a public office, cannot, in the absence of express 
statutory authority, make a valid appointment thereto for a term which is not 
to begin until after the expiration of the term of such appointing officer. 
Mechem in his work on public offices and officers, at section 133, states the 
general rule as follows: 'The appointing power cannot forestall the rights 
and prerogatives of their own successors by appointing successors to office ex
piring after their power to appoint has itself expired.' The author than 
quotes with approval the language of Buchanan, J., in Ivy vs. Lusk, 11 La., 
486, where he says: 'That an appointment thus made by anticipation has no 
other basis than expediency and convenience, and can only derive its binding 
force and effect from the supposition that there will be no change of person, and 
consequently of will, on the part of the appointing power, between the date 
of the exercise of that power by anticipation, and that of the necessity for 
the exercise of such power by the vacancy of the office.' Throop on his 
treatise on public officers, section 92, says: 'But it has been held that where an 
office is to be filled by appointment by the governor, with the advice and 
consent of the senate, the governor and senate cannot forestall their succes
sors, by appointing a person to an office whi,ch is then filled by another, whose 
term will not expire until after the expiration of the terms of the governor 
and senators. And that an outgoing board of freeholdei:s of a county can
not lawfully appoint a person to an office which will not become vacant during 
their official terms.' The correctness and soundnes.s of the rule and doc
trine as above enumerated, so far as investigation has disclosed to us, is not 
opposed by any of the authorities, but is supported by many, among which 
are State ex rel. Bownes v. Meehan, 45 N. J. L., 189; The People ex rel. Sweet 
vs. Ward, 107 Cal. 236; Ivy vs. Lusk, 11 La. An., 486." 
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This view is further sustained in the case of State ex rel. Attorney-General vs. 
Thompson, 6 0. C. D., 106-110, and also in Commissioners vs. Ramck, 9 0. C. C., 301. 

This view is further sustained in the quo warranto proceedings in the case of 
The State ex rel. Scott vs. Ryan, 95 0. S., 405, where the Ohio Supreme court held 
in construing section 4729 G. C. that in 1915 there was no member to be elected be
cause there was no vacancy until 1916, and applying the same principle as announced 
in the Sullivan case (Ill 0. S., 79-92), the 1915 board could not usurp the duties and 
prerogatives of 1916. 

Subsequent to the above decision, the court of appeals of the fourth district in 
Hocl{ing county, in the case of the state of Ohio ex rel. John F. Harsh, realtor, vs. 
Charles White, respondent, passed upon this very same question in their opinion 
in that case, using the following language: 

" 'Fach year thereafter' means each year after the year beginning July 
15, 1914, but the statute did not require an election in 1915, as shown by 
Scott vs. ltyan, 95 0. S., 405." 

It was held here that the only vacancy and appointment that the board could 
have made in 1916 was for the successor to the one year term member. In the case 
at bar it seems that your presidents of village and rural boards, meeting in June, 1916, 
elected the successor to the two-year term member, but whose term did not expire till 
the third Saturday in January, 19.'17, or when a new personnel of presidents was in 
office, or at a time after they thems~lves were out as an electing body. It is apparent, 
therefore, that the alleged elections held in the summers of 1915 and 1916 to cover 
vacancies that came up in the following years, were irregular and the persons elected 
in such manner, heretofore referred to as C. and D., received no valid title to the office 
of member of the county board of education; and A. and B., elected in June, 1914, 
are the members of such board, under section 4729 G. 0., until their successors are 
chosen and qualified for the unexpired terms; that is to say, the term of A., expiring 
first in January, 1916, would again expire five years thereafter, or in January, 1921, 
and similarly that of B., elected first in June, 1914, until January, 1917, would expire 
the third Saturday in January, 1922, had elections been properly held by the presi
dents of the village and rural districts in January, 1916, and again in Januray, 1917, 
as contemplated in the law and later decided by the courts. 

And so we now come to the question as to the electing of the successors of A . 
and B., whose places in the county board are irregularly held b'y C. and D., irregularly 
chosen in June, 1915, and June, 1916, respectively. This has been elaborately treated 
in opinion No. 1496, Vol. 1, 1916, rendered by the then Attorney-General on matters 
similar to the one herein discussed, the following two questions being propounded: 

"l. Inasmuch as no election (of member of county board of education), 
was had as required by the statutes, can this board, composed of the several 
presidents, be called t_Q'gether again, and an ~lection held at this time? 

2. If this can be done, and the county superintendent of schools refuses 
to call such meeting, can a majority of the several presidents issue a call for 
such meeting, notifying the remainder of such meeting in writing?" 

After quoting section 4729 G. C. (heretofore quoted in this opinion) the Attorney
General quotes sections 4730 and 4731 G. C. as follo'\\'S: 

"Section 4730 The county auditor of each county shall issue the call 
for the first meeting giving at least ten days' notice of the place where such 
meeting will be held. The call for all future meetings shall be issued by the 
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county superintendent. The meeting shall organi7,e by electing a chairman 
and a clerk. The vote of a majority of the members present shall be necessary 
to elect each member of the county board. The members of the county 
board so elected, may or may not be members or officers of any village or 
rural boar t of education. The result of the election of members of the county 
board of education shall be certified to the county auditor by the chairman and 
clerk of the meeting 

Section 4731. Each member of the county board of education shall 
within ten days after receiving notice of his election, take an oath that he 
will ,p,erform faithfully the duties of his office. Such oath may be taken 
before any one authorized by law to administer oaths. If any person so 
elected shall fail to take such oath within the time prescribed, the·office to 
which he was elected shall be considered vacant. Any vacancy on the board 
shall be filled in the same manner as is provided in section 4748 of the General 
Code." 

after which he answers the questions as follows: 

"The facts submitted by you being identical with those submitted by Mr. 
Scott, and considered in the afort::said opinion, I have deemed it neces~ 
to briefly set forth the holding of s~id opinion prelim.inary to the considera-
tion of the questions submitted by you. · 

You first inquire whether the presidents of the boards of education of the 
varibus village and rural school districts of your county school district may 
meet at this time for tl:ie purpose of electing a member of the county board 
of education t.o succeed the member whose term expjted January 14, 1916, 
but who is holding over because of the failure of said presidents to elect a 
successor at their meeting on said date. 

"While section 4729 G. C., as above quoted, required that the first meet
ing of the presidents of the boards of educatiqn above referred to should be 
held on the second Saturday in June, 1914, for the purpose of elecrting the 
members of the county board of education as therein provided, section 4730, 
G. C., required the county auditor to issue the call for said meeting, as in 
said ~ection provided, it will be observed that as to all subsequent meetings 
of said presidents for the purpose of electing a successor to the member whose 
term, by the above provision of section 4729 G. C., expires on the third Satur
urday in January of any year, no time is fixed for said meeting, and the only 
provision of the statute relating thereto is the provision of section 4730, 
G. C., that: 

'The call for all future meetings shall be issued by the county superin
tendent.' 

Section 4745 G. C. (103 0. L., 275) provided that: 
'The term of office of members of each board of education shall begin on 

the first Monday in January after their election, and each such officer shall 
hold his office for four years, except as may be specifically provided in chapter 2 
of this title (relating to city school districts), and until his successor is elected 
and qualified.' 

Where, under the provision of the latter part of section 4745 G. C., as 
above quoted, a member of the board of education of a school district holds 
over because of the failure of the qualified electors of said district, at the 
regular election for said purpose, to elect a successor to said member, no 
vacancy exists within the meaning of section 4748 G. C., and said member holds 
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over until the electors of said district at a subsequent regular election for 
said purpose, elect a successor to said member and until said successor quali
fies in the manner provided by law. If said successor should fail to qualify 
within the time prescr~ped in section 4748 G. C., then a vacancy would be 
created which could be filled in the manner provided in said section. 

As has already been stated, it was held in the opinion heretofore referred 
to that the member of the county board of education whose term expires on 
January 14, 1916, _holds over because of the failure of the presidents of the 
boards of education of the village and ru,:al school districts, above referred to, 
to elect a successor, and no vacancy exists within the meaning of the provision 
of the latter part of section 4731, G. C., which could be filled in the manner 
provided in said section 4748 G. C. 

In view of what has been said as to the holding over of the members 
of the board of education by virtue of the provision of the latter part of sec
tion 4'745 G. C., as above quoted, until the election of his successor at a sub
sequent regular election for that purpose and until said successor is duly 
qualified, it may be argued that a meeting of the presidents of the boards 
of education above referred to may not be called at this time for the purpose 
of electing a successor to the member of the county board of education in 
question, and that said member is entitled to hold over for another year, 
in view of the fact that said presidents are required to meet at the call of the 
county superintendent for the purpose of electing a successor to the member 
of your county board whose term will expire on the day preceding the third 
Saturday in January, 1917, or it may even be argued that in view of the fact 
that if a successor to the member in question had been elected at the meeting 
held on January 14, 1916, and had qualified in the manner provided by law, 
said successor would have held office for a term of five years from January 15, 
1916, and until the election and qualification of his successor, said member is 
entitled to hold over for the full term of five years and until his successor is 
elected and q~alified. It seems clear to my mind, however, that inasmuch as 
no time is fixed for holding said meeting in any year, there is no practical 
difference in the operation of the statute between the calling of a meeting of 
said officials for the purpose of electing a successor to said member, and the 
calling of a meeting of the members of the county board of education under 
authority of the latter part of section 4731 G. C., as above quoted to fill a 
vacancy in said board in the manner provided in section 4748 G. C. In fact, 
there is nothing in the statutes above set forth to prevent said presidents 
from holding a meeting at this time for the purpose of electing such successor 
and for the further purpose of electing a successor to the member whose term 
will expire on the day preceding the third Saturday in January, 1917. 1 I 
am of the opinion, therefore, that your first question must be answered in the 
affirmative. 

While, as before noted, the county superintendent is charged with the 
duty of issuing the call for said meeting but the above provision of section 
4730 G. C. ,I do not think it can be said that this authority vested in said official 
is exclusive and that upon his refusal to perform this duty said meeting may 
not be held at this or any other time during the year, with any more reason 
that it could be said that upon the refusal of said county superintendent to 
issue a call for a meeting of said presidents for the purpose of electing a succes
sor to the member whose term will expire on the day preceding the third 
Saturday in January, 1917; said meeting could not be held for said purpose. 
Such a holding would defeat the manifest purpose of section 4729, G. C., 
which provides the opportunity to effect a gradual change in the personnel of 

·the county board of education in the manner therein prescribed. 



308 OPINIONS 

I am of the opinion, therefore, in answer to your second question, that 
if the county superintendent refuses to call said meeting, the same may be 
called in the manner suggested in your inquiry, provided the written notice 
served upon each of the several presidents above referred to sets forth the 
time when, the place where, and the purpose for which said meeting is to 
be held. 

Permit me to add further that I have just been informed that the questions 
presented by the prosecuting attorney of Adams county, in answer to which the 
aforesaid opinion was rendered, were presented to the court of common pleas 
of said county and the ,holding in said opinion was sustained by that court. 
A copy of said opinion is enclosed." 

From the foregoing discussion it will be seen that this department has held in 
several former opinions that a board or officer cannot elect or appoint a person 
to any office which began its tenure after the appointing power itself had retired and 
these opinions were ·later sustained by the courts, but the most recent decision cover
ing the matter at bar, ,and very completely so, is the case of State ex rel. Moulton 
vs. Myers, and State ex rel: Schlott vs. Myers, 99 Ohio State, decided November 19, 
1918, and reported in the Ohio Law Reporter for March 3, 1919, the opinion ·of the 
court, all judges concurring, reading as follows: 

"The statute which confers upon the presidents of the boards of education 
of the various village and rural school districts of each county authority 
to elect a me~ber of the county board of education each year, does not author-· 
ize the election of a member of such board for a term which does not bi;gin 
until after the expiration of the terms of office of such presidents. The 
general rule of law, well established, which i:, recognized, and applied in the 
case of State ex rel. Morris vs. Sulliv,an, 81 0. S., 79, is applicable and pre
cludes the election of members of the COU\lltY board of education, whose terms 
of office do not begin until the third Saturday of January, by the presid'e.nts of 
village and rural school district of the county, whose own terms and power 
to appoint expire on the preceding first Monday in January. The election 
of each of the relators was, therefore, invalid. * * *" 

These were cases in quo warranto where the relator, Schlott, was elected in Decem
ber, 1917, as a member of the county board of education for the term beginning in 
January, 1918, and the realtor, Moulton, was similarly e~ected in December, 1916 
for the term beginning the third Saturday of January, 1917, and, as indicated in the 
decision, "the election of each of the relators was, therefore, invaljd," for the reasons 
given in the decision. 

Yo_u ask whether opinion No. 877, holding that the member of the county board 
of education must be chosen by the presidents in offi-0e in January, just prior to the 
beginning of the member's term on the third Saturday of January, and not by those 
who retire as presidents on January first, still holds good, and you are advised that it 
does, for the decision of the supreme court, published March 3, 1919, in the Ohio Laiw 
Reporter, as quoted, sustains such opinion in full. 

Following the discussion here given and the citations made, it is the opinion of 
the attorney-general that no member of the county board of education was to be elected 
in 1915, and an election in that year by the presidents of the village and rural boards 
of education was irregular and the person so elected has no title to the office; that the 
only election that could have been held in 1916 would be the successor of the one-year 
term member, expiring in the third Saturday in January, 1916; that the election of a 
successor to the two-year term member (dating from June, 1914), if made in June, 
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1916, was irregular for such two-year term member did not retire until the third Satur
day in January, 1917, and his successor should have been chosen prior thereto, but in 
January, 1917, by the then existing presidents of the village and rural boards, and 
such person elected in June, 1916, as the successor of the two-year term member, 
has no title to such office, as the successor should have been chosen by the personnel 
of presidents existing a,fter January 1, 1917, his term ending the third Saturday in 
January, 1917; that the true members of the county board of education are A. and B., 
elected in JU11e, 1914, for one and two year terms, because their successors have never 
been legally elected and qualified; that A. and B. hold until their successors are legally 
elected and qualified for that part of their terms yet to run, that is to say, till the third 
Saturday in January, 1921, and the third Saturday in January, 1922, respectively; 
that under the previous opinions of the attorney-general, including the late opinion 
of June 6, 1918 (wherein he says "the presidents of the various village and rural dis
trict boards of education * * * may be called together at this time to elect such 
member whose term will end on the day preceding the third Saturday in Ja.nu.ary, 
1923," basing such opinion on the case of Scott vs. Ryan, 95 0. S., 405, wherein Scott 
was elected on the third day of April, 1916, and seated by the court, for the term end
ing in January, 1921), the presidents of the rural and village boards can meet at a 
later time after such failure to regularly elect and proceed to elect in legal manner for 
the unexpired terms; that the persons so elected have remedy in quo warranto, based 
on the proceedings in the cases of Scott vs. Ryan, !)5 0. S., 405, and State ex rel. Moulton 
vs. Myers, and State ex rel. Schlott vs. Myers (99 0. S.), decided by the supreme 
court, November 19, 1918, and the decision above quoted; and that the persons alleged 
to have been elected in June, 1915, and in June, 1916, as members of the county board 
of education are without legal title to such offices. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

178. 

COUNTY COMMISSIONERS-HAVE AUTHORITY UNDER SECTION 
2434 G. C. TO BORROW MONEY FOR SUPPORT OF POOR-LIMITA
TION 5649-2 G. C. 

Subject to the limitations of sections 5649-2 et seq. G. C., the county commissioners 
have authori'y ,under section 2434, to borrow nwney for the relief or support of the poor. 

CoLuMaus, Omo, April 8, 1919. 

HoN. R. A. KERR, Prosecutinu Attorney, Troy, Ohio. 
DEAR SIR :-Acknowledgment is made of the receipt of your letter of March 

11, 1919, as follows: 

"At the request of the superintendent of the county infirmary I write 
to ask if there is any provision in law whereby the commissioners can borrow 
money to run the infirmary. The distribution made the first of this month 
for that purpose is practically exhausted by reason of the fact that the increased 
cost of edibles, etc., made the expense run much higher than had been con-
templated. · 

I have given it as my opinion that there is no provision of law whereby 
the commissioners can borrow money for this purpose and I am frank to 
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_confess I do not know what we will do unless money is borrowed. If it is at all 
possible, the commissioners would · doubtless borrow money to supply said 
institution, but if same is not legal, are you able to suggest to the superintendent 
any relief from his present dilemma. I presume that this situation con
fronts you in the majority of the counties of the state as the same expense wg.s 
necessarily incurred by them and we would certainly appreciate any enlighten
ment ·you can give." 

Sections 2434, 5656 and 5649-2 G. C. are pertinent to your inquiry. In part 
section 2434 is: 

"For the relief or support of the poor, the commissioners may borrow such 
sum * * * of money as they deem necessary * * * and issue 
the bonds of the county to secure the payment of th~ principal and interest 
thereof." 

The second paragraph of this section then follows with provision in the matter 
of the purchase of land for a detention home, infirmary or county children's home, 
upon the advice and recommendation of the judge therein referred to, without sub
mission of the question of such purpose to a "vote of the county." 

Section 5656 G. C. in part is: 

"The commissioners of a county, for the purpose of extending the time of 
payment of any indebtedness, which from its limits of taxation such * * * 
county is unable to pay at maturity, may borrow money or issue the bonds 
thereof, so as to change but not increase the indebtedness in the amounts, 
for the length of time * * * that said * * * commissioners deem 
proper, not to exceed the rate of six per cent. per annum-'.' 

It is to be observed that the last quoted section confers authority only to extend 
the time of payment of an indebtedness already incurred. 

As to any indebtedness already incurred by the commissioners in the discharge 
of their official duties to the poor relief, this section provides for the borrowing of 
money .subject to the limitations of what is known as the Smith one per cent. law, 
and sections 5649-2 G. C. et seq. may be utilized. 

However, direct authority is given the county comm1Ss1oners in section 2434, 
supra, to borrow money "for the relief or support of the poor" without the condition 
precedent to borrowing under section 5656 G. C., viz., that the money which may be 
borrowed under this latter section mlltlt be for an already existing indebtedness. 

The latter part of section 2434 G. C., as above noted, which provides for levying 
a tax for the purchase of land for certain purposes, without the submission of t~ 
question of such purchase to a vote, and which limits such levy to two-tenths of one 
mill, mu.st be construed in connection with section 5638 G. C., which provides a flat 
limitation on tbe amount which county commissioners may expend for such lands 
without an affirmative vote of the county. 

It is concluded that the effect of this latt~r part of section 2434 is not to require 
that the question of borrowing money and issuing bonds for poor relief shall be sub
mitted to a v:ote, but that in acquiring land$ for the purposes referred to and upon 
the certificate of the judge, the CJmmissioners in such acquisition are freed from the 
limitations of section 5638 G. C. It is, therefo1'), my opinion that, subject to the lim
itations .of sections 5649-2 et seq., the county commissioners mayborrow moneyfor the 
relief or support of the poor. 

Respectfully, 
JOHN G. PRICE, 

Attorney-Genpal. 
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179. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
FAIRFIELD, CLINTON, OTTAWA, PORTAGE AND SCIOTO COUNTIES. 

HON. CLINTON COWEN, Staie Highway Commission, Columbus, Ohio. 

CouuMBus, Omo, April 8, 1919. 

180. 

. APPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
SCIOTO COUNTY. 

HoN. CLINTON COWEN, State Highway Commissioner, Columbus, Ohio. 

COLUMBUS, Omo, April 8, 1919. 

181. 

APPROVAL OF BOND ISSUE OF CITY OF WARREN, OHIO, IN SUM OF 
$9,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, April 8, 1919. 

182. 

MUNICIPAL CORPORATIONS-CHARTER CITIES MAY LEVY OCCUPA
TIONAL TAXES FOR GENERAL REVENUE PURPOSES-NON-CHAR
TER CITIES MAY EXERCISE AUTHORITY '.J,'O REGULATE OCCUPA
TIONS UNDER POLICE POWER AND EXACT ONLY LICENSE FEE. 

The power to raise revenue being an essential attribute of government, it follows that 
charter cities exercising the powers of local self-govenment under authority of the consti
tution are invested with authority to levy taxes for local governmental purposes, including 
excise taxes on occupations, subject to such reptraint as may hereafter be imposed by the 
general assembly pursuant to section 13 of Article XVIII of the constitution. 

The adoption of a charter being the indispensable mode of exercising the constitutional 
powers of local self-government, a municipality which has not adopted a charter may only 
exercise powers delegated by the general assembly, which do not include the authority to 
levy occupational taxes. 

AU municipalities, however, are empowered to regulate occupations in the proper 

https://9,000.00
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exercise of the police power, within the scope of the statutory enumeration of powers of 
municipal corporations, and in the exercise of such power may exact license fees com
mensurate with the expense incident to the regulation and the special benefit conferred on 
those following the occupation, or the special burdens occasioned thereby to the public. 

CoLUMBus, Omo, April 9, 1919. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-Under date of January 2, 1919, you submitted to this department 

the following question, requesting ~ written opinion thereon: 

"In view of the loss of revenue from liquor tax, a number of the munici
palities of this state are considering occupational or business licenses in the 
way of police regulation. 

Question: Has a municipality legal authority to asse,ss occupational 
licenses in the form of police regulation"?" 

About the time of receiving your inquiry there was pending in the supreme court 
an action involving the power of a municipal corporation to impose occupational 
taxes, and inasmuch as an early determination of the case was expected, it was deemed 
advisable to delay the answer to your inquiry pending the decision of the sµpreme 
court. 

I have just been able to secure a copy of the supreme court's opinion in the afore
said case, be~ng the case of State ex rel Zielonka, City Solicitqr, v. Carroll, Auditor, 
in which case the court considered the validity of an ordinance of th,e city of Cincin
nati, imposing an annual tax upon ail persons, firms and corporations pursuing cer
tain o~cupations and professions in said city, among which were the m_:i,nufacture of 
bottles and glassware articles and the practice of osteopathy. It is determined by 
the supreme court in said cause, not only that the state possesses unquestionable 
power to impose such occupational taxes, but also that the city of Cincinnati, under 
its charter, is equally invested with such power. 

The court said: 

"The right to impose taxes, by a long line of decisions, both state and 
federal, is within the conceded powers ·of sovereignty. 

In our own state it has been decided in numerous cases that this grant of 
power is conferred upon the legislative branch of the state government by 
section 1, article II, of the constitution. 

It has been likewise held that this authority is full, adequate a;n.d com
plete, limited only, if at all, by other sectio)ls of the same instrument." 

The court in its reference to section 10, article 12, of the constitu'tion, as amended 
in 1912, which section provides for imposition of excise and franchise taxes, makes 
the observation that: 

"No express grant of power was required in order to sustain either ex
cise or franchise taxation. 

A majority of this court are of the opinion that there is no constitutional 
limitation resting upon the authority of the general assembly to levy tax on 
property of every kind and character, except that it must be uniform and 
according to its true value.in money. Nor is there even this limitation on 
its power to provide for the levy of taxation on incomes, inheritances and 
franchises, including the imposition of excise taxes. 

https://value.in
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We are likewise of the opinion that the power to levy taxes on these several 
subjects comes from the grant in section 2, article XII, and that there was 
no necessity for the inclusion in the constitution of new sections 7, 8 and 10, 
except for the purpose of providing for the graduated method of levying 
su<;h taxe(l an_d for the permissive feature of exemption of the lesser inherit
ances and incomes." 

The last aforesaid statement of the court appears to be somewhat in conflict with 
a previous statement of the court in the same opinion, as follows: 

"SectiQ7! 2 of the same article (article 12) provides for the method and 
manner of levying taxes, being the well known uniform rule section and has 
application to taxes e,n property only." 

It is also determined by the court that a tax on occupations is an excise tax, and 
it is said: 

"An occupational tax is in no sense a tax upon property, bl!-t i_s well un
derstood to be a tax on the right to carry on trade or to transact bus~ness." 

After determining the authority of the state to impose SlJ\Ch an occupational tax, 
which the court says "rests with the general assembly, both by general and special 
grant," the court then points out that the power of a munici~l corporation, in respect 
to imposing occup_ational taxes "comes in the first instance not from the general assem
bly hut from the constitution itself. Section 3, article XVIII, provides that mu
nicipalities shall have authority to exercise all powers of local self-govermnent." The 
court further says: 

"We find in section 3, article XVIII, as complete a grant of power as the 
general assembly has received in section 1, article II. There can be no 
doubt that the grant of authority to exercise all powers of local government 
includes the power of taxation, for without this power local government in 
cities could not exist for a day." 

The authority of the city of Cincinnati to exercise the power of imposing excise 
taxes was specifically upheld by the lap.guage of the second branch of the syllabus, 
as follows: 

"Under the grant of power of local self-government provided for in sec
tion 3, article XVIII of the state constitution, the city of Cincinn~ti, as long 
as the state of Ohio, through its general assembly does not lay an occupa
tional tax on businesses, trades, vocations and professions followed in the 
state, may raise revenue for local purposes, through the instrumentality of 
occupational taxes." 

This decision will furnish a complete answer to your inquiry, at least in the case 
of charter cities, and while the question was not directly involved in the case before 
the supreme court as to the power of non-charter cities, in this regard, the following 
language of the opinion is considered significant.: 

"Whatever power the city of Cincinnati possesses in this respect comes 
in the first instance not from the general assembly but from the constitu
tion itself." 
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H such power might be exercised by municipal corporations under any grant 
or delegation of power by the general assembly, it is probable that such source of au
thority would have received notice by the court in the foregoing case, and it is per
ceived that the reference to the constitutional grant imports a suggestion that it is 
·the exclusive source of authority under the present state of the law, and in fact an 
examination of the statutes fails to disclose any general delegation of authority to 
municipalities to exercise the power here in question, except in the limited sense of 
licensing and regulating various enumerated occupations and vocations, which au
thority, in the light of judicial decisions, may be said to extend in the direction of 
employing the power as a revenue measure only to the extent of the special benefits 
conferred or special burdens imposed upon the public and the expense incidental to 
the regulation, and as thus limited is not to be regarded as strictly a tax or revenue 
measure, but more especially an exercise ~f the p_olice power for regulatory purposes. 

While your question specifically relates to the authority of municipalities to 
assess occupational licenses in the form of p9lice regulations, yet the question is pre
faced by reference to loss of revenue from liquor tax and the contemplation of mu
nicipalities of adopting occupational licenses apparently as a source of revenue, in 
lieu of liquor tax, and therefore the subject has b~n considered in both phases. 

In the more limited phase as to imposing occupational licenses as police regu
lations, you are advised that municipalities have that authority, without reference 
to the fact of their having adopted a charter or the contrary, by virtue of section 3670 
G. C., and upon the authority and within the limitations of the doctrine of the case 
of Marmet v. State, 45 0. S., 63, of which decision the first branch of the syllabus 
is as follows: 

"The general assembly has power (except as limited by section 18 of the 
schedule to the constitution) to regulate occupations by license, and to compel 
by imposition of a fine, payment of a reasonable fee, where a special benefit 
is conferred by the public upon those who follow an occupation, or where 
the occupation imposes special burdens on the public, or where it is inju
rious to or dangerous to the public." 

In the broader aspect of your inquiry as to the power of municipalities to adopt 
occupational taxation as a source of revenue, and having determined upon authority 
of the supreme colµ"!; decision in the Cincinnati case, supra, that charter cities may 
exercise such power, it remains to be determined to what extent non-charter cities 
may exercise the same power, and from what has been said it follows that certain 
observations of the court in the Cincinnati case, supra, raise very grave doubt as to the 
existence of said power. 

This doubt is further augmented by the 9bservation of Sha.uck, J., in the case 
of State ex rel v. Lynch, 88 0. S., 71, with reference to the method by which munic
ipal corporations may exercise the powers of local self government, as follows: 

"1. The provisions of the eighteenth article of the constitution as 
amended in September, 1912, continue in force the general laws for the govern
ment of cities and villages until the 15th day of November, following, and 
thereafter until changed in one of the three modes following: (1) by the 
enactment of general laws for their amendment, (2) by additional laws to 
be ratified by the electors of the municipality to be affected thereby, (3) by 
the adoption of a charter by the electors of a municipality in the mode pointed 
out in the article. 

2. Whether a municipality acquires authority "to exercise all the powers 
of local self-government'' by adopting a charter, or adopts a charter as an 
indispensable mode of exercising the authority, the powers to be exercised, 
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being governmental, do not authorize taxation to establish and maintain 
moving picture theaters." 

This observation of Shauck, J., with reference to the method for exercising the 
powers of local self government, was adopted by Johnson, J., in Fitzgerald vs. Cleveland 
88 0. C., 338, with the further observation as follows: 

"In that case it was held that no municipality was entitled to exer
cise the powers referred to in section 3 until it had adopted a charter." 

Again, in State ex rel. vs. Edwards, 90 0. S., 305, in an opUliion by the court, the. 
same language of Shauck, J., in the Lynch case, was again adopted and approved. 

From the observations of the court in the foregoing cases, the conclusion would 
clearly follow that the power to exercise local self government, which was considered 
by the supreme court in the Cincinnati caSe, supra. as the source of authority for 
imposing the occupational tax, is not effective as an authorization to cities which 
have not adopted a charter. 

This conclusion, however, is disturbed to some degree by the holding of the 
supreme court in t.he case elf Fremont vs. Keating, 96 0. S., 468, where an ordinance 
of the non-charter city of Fremont was upheld as a valid exercise of power conferred 
by section 3 of article XVIII of the constitution, and the state law purporting to re
strain the city from the exercise of the particular powers was held to be unconstitutional 
with the following observation: 

"It is sufficient to say that the general a~sembly of Ohio cannot deprive a 
municipality of its constitutional rights. This section is clearly in violation 
of section 3, article XVIII of the constitution of Ohio, and void." 

However, the ordinance in question was in the nature of a police regulation, and 
in view of the repeated declarations of the supreme court in the cases above ~eferred 
to, that the adoption of the charter is the essential vehicle for the exercise of all powers 
of local self government and the obvious necessity of reconciling said cases with the 
Fremont case, it is presumed that the power to adopt local police, sanitary and other 
similar regulations is distinguished from the general authority to exercise all powers 
of local self government, and that it is only the latter that is dei:;endent upon the adop
tion of a charter. 

Being of the opinion, therefore, that, except as provided in S:!ction 3, article XVIII 
of the constitution, there is no general delegation of taxing powe · to municipalities, 
other than to impose property taxes, for local purposes, and that an excise or occupa
tional tax is not a property tax, and that in order to exercise the powers of local self 
government essential to the imposition of an excise tax, under authority of arti le 
XVIII, section 3, supra, the adoption of a charter is a necessary prerequisite, it follows 
that a non-charter city is not invested with the power to impose such occupational 
taxes as a revenue measure, or in any respect whatever, except as hereinbefore re
ferred to, in regard to licensing and regulating particular occupations within the author
ization found in the 'enumeration of powers of municipal corporations. 

Respectfully, 
JOHN G. PrucE, 

AUorney-General. 
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183. 

MUNICIPAL CORPORATIONS-SPECIAL ASSESS:MENTS-W1IEN SUB
JECT TO TEN PER CENT. PENALTY-COUNTY TREASURER CAN
NOT ACCEPT DELINQUENT INSTALLMENT WITHOUT PENALTY 
WHEN SO CERTIFIED-CANNOT REMIT PENALTY. 

1. When special assessments are made for municipal street improvements, in an
ticipation of the collection of which bonds, notes or certificates of indebtedness are issued, 
and such assessments are certified to the county auditor for collection by the county reasurer, 
such installments, if not paid when due, are subject to a penalty of ten per cent. thereof. 
Former Attorney General's opinion on this point approved. 

2. The county treasurer has no authority to accept the amount of such delinquent 
i~tallment and interest, when the same is unaccompanied by the amount of the penalty, 
nor has the county treasurer the authority to accept the amount of such installment, together 
with interest and penalty, and then remit the penalty. 

CoLUMBus, Omo, April 9, 1919. 

HON. RoY R. CARPENTER, Prosecuting Attorney, Steubenville, Ohio. 
DEAR Sm:-Acknowledgment has heretofore been made of your letter reading 

as follows: 

"Assessments for street improvements against various propertil:)S located 
in the village of Toronto, Jefferson county, Ohio, have been duly certified by the 
clerk of said council of said village to the auditor of our county for collection. 
These assessments are now delinquent. 

I have written the owners of the properties against whom these special assess
ments have been levied to make payment. Many of them are willing to make 
payment of the assessment and interest, providing the penalty could be re
mitted. Our county auditor and county treasurer are willing to accept the as
sessments and interest. without the penalty, if it would be legal. 

Therefore, I would like an opinion from you as to whether it would be legal 
for the treasurer to accept the assessments and interest without the penalty, 
or with the penalty, and then remit the penalty, making it so that the property 
owners would have to pay then only the assessments and the interest to date." 

In response to my request for further information, you advise that the assessments 
in question are assessments in anticipation of the collection of which, bonds of the 
village of Toronto were issued, and that a ten per cent. penalty had been charged 
against such delinquent assessments. In a subsequent letter you also say: 

"I wish to submit one other question in this matter. to you. To whom 
is the penalty payable? Or put the question another way. Does the county 
or the village get the penalty after it is paid? " 

The statutes relating to the questions above stated are far from clear, and their 
interpretatiOA has given considerable difficulty to this department under former ad
ministrations. 

Under date of July 21, 1915, the Attorney-General, in opinion No. 632 (1915 
A. G. 0., Vol. 2, p. 1291) held that (a) where bonds, notes or certificates of indebt
edness have been issued in anticipation of the collection of assessments for street and 
sewer improvements, no penalty may be added or collected for default in payment 
of such assessments; but that (b) where bonds, notes or certificates have not been 
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issued in anticipation of the collection of such assessments, the municipal officers 
have the option, in the event such assessments are unpaid and delinquent, of collect
ing the same by suit together with interest and a penalty of five per cent. added, as 
provided in section 3898 G. C., or of certifying the same to the county auditor for 
collection as taxes, ·with a penalty of ten per cent. added to cover interest and the 
expenses of collection, as per section 3905 G. C. 

'C"nder date of December 17, 1917, the Attorney-General in opinion Xo. 874 
(1917 A. G. 0., Vol. III, p. 2380) held that: (1st Syll.) 

"When special assessments are made for municipal street improve
ments, etc., and bonds, notes or certificates of indebtedness are issued in an
ticipation of the collection thereof, the several installments of such assess
ments, if not paid when due, bear interest until the payment thereof at the 
same rate as the bonds, and when such assessments are certified to the county 
auditor for collection by the county treasurer on the tax duplicate, such in
stallments, if not paid when due, are subject to a prnalty of ten per cent thereof." 

The gist of the reasoning for the above conclusion is stated on p. 2383 of the 
opinion in the following language: 

"However, section 3817 itself directs that a penalty be charged, and as 
there is no authority for charging any penalty other than the ten per cent 
penalty referred to in section 3905, and as section 3905 was expressly con
tinued in force by the provisions of section 94 of the municipal code of 1902, 
I incline to the view that as a general proposition the ten per cent penalty 
provided in section 3905, together with interest at the rate carried by the 
bonds, is properly chargeable upon due and unpaid installments of assess
ments certified to the county auditor under section 3892 of the General Code." 

The task of properly construing the va.rious statutes is made still more difficult 
by the language used by the circuit court of Lucas County in the case of State ex rel 
vs. Sanzenbacher (1910), 13 C. C. (N. S.) 356. The opinion is in full as follows: 

"This is an action in mandamus brought in this court to require the county 
treasurer to accept the assessments that are due without collecting the pen
alty on the assessment. There is no occasion to review all the statutes that 
were mentioned by counsel here in argument. We have gone over the situ
ation very thoroughly and we are satisfied there is no authority in the statutes 
of Ohio for affixing the fifteen per cent on the assessments the same as it is fixed 
upon ta"xes. The statute, General Code 2608 (Revised Statutes 105:~), 
provides that such penalty must be placed upon delinquent taxes; must be 
audited, I should say, on delli;i.quent taxes. \Ve find no statute so directing 
as to assessments, and for that reason we think the vlacing of it there is not 
warranted, and the relief prayed for here must be granted. We do not find 
any authority, I should have said, for the placing of any penalties on such 
assessments such as are placed for taxes." 

Upon consideration I favor the conclusion on this point reached by the Attorney-
General's opinion second above noted, and therefore advise you that when special 
assessments are made for street improvements, in anticipation of the collection of 
which, bonds, notes or certificates of indebtedness are issued, and such assessments 
are certified to the county auditor for collection by the county treasurer on the tax 
duplicate, a ten per cent penalty shall be added thereto and collected therewith. 
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We now come to the real question submitted by you, namely, whether the county 
treasurer has authority to accept the amount of such an assessment, and interest, when 
unaccompanied by the amount of the penalty; or, stating the question in a slightly 
different way, whether the co$ty trea,surer may accept the amount of such assess
ment, together with interest and penalty, and then remit the penalty? 

Section 3905 G. C. says of the ten per cent penalty that it-
"* * * shall be placed upon the tax-list by the county auditor, and 

shall, with ten per cent penalty to cover interest and cost of collection, be 
collected with and in the same manner as state and county taxes, and cred
ited to the corporation. • * *." 

I regard the word "shall" in this connection as mandatory, and know of no other 
statute that authorizes any opposite conclusion-that is, I find no statute, except as 
hereinafter noted, which gives any discretion to the county treasurer in the matter 
of waiving penalties, or of remitting same after they have been once imposed. The 
exception just referred to is section 5721 G. C. (107 0. L. 739), which says: 

"If the taxes and assessments charged on land or lots are regularly paid, 
and such land erroneously returned delinquent, and the land is listed on the 
delinquent tax certificate record, the a1,1.ditor shall correct the duplicate issue 
an abatement for penalties and interest added to such land on account of such 
error, the same as provided for in making errors on the tax duplicate." 

The very fact, however, that the legislature has made special provision for the 
abatement of penalties imposed through error is an indication that the penalties prop
erly imposed are not to ·be abated or remitted. I am therefore pf the opinion that 
it would not be legal for the county treasurer to accept payment of the assessments 
and interest referred to in your letter, without the penalty nor would it be legal for 
him to accept same with the pena.lty and then remit the penalty. 

Your last question is: To whom is the penalty payable, the county or the vil
lage? The answer to this question is found in the last pa.rt of section 3905 G. C., 
which says that the penalty, when collected, shall be "credited to the corporation." 
This means, of course, the corporation whose clerk or other officer has certified the 
assessment to the county officers for collection. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

184. 

DISAPPROVAL OF BOND ISSUE OF HENRIETTA TOWNSHIP, LORAIN 
COUNTY, OHIO. 

COLUMBUS, Omo, April 9, 1919. 

Industrial Commission of Ohio, Columbus, Ohio. 
.GENTLEMEN: 

RE: Bcmds of Henrietta to~ship, Lorain county, Ohio, ih the amount 
of $121000.00, for the improvement of I. C.H. No. 286. 

I li,ave examined the transcript submitted to me in connection with the above 
bond issue, a,n,d although it •is apparent from ·the proceedings set fo'rth and referred to 
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therein that only an incomplete and partial record of the proceedings relative to this 
improvement and bond issue has been submitted, yet I am satisfied that the township 
trustees are without authority to issue the bonds in question, and therefore advise 
your commission not to purchase the same. 

The letter of the prosecuting attorney of Lorain county, which is attached to the 
transcript, recites that the road improvement for which said bonds are issued is re
ceiving state aid upon application of the county commissioners and township trustees, 
"and is being conducted pursuant to sections 6910, 6919, ·6921 and other sections of 
the General Code applicable thereto." 

If this improvement was undertaken under the state aid road law, the provisions 
of sections 1191 to 1223 G. C., inclusive, are applicable and the bonds for said improve
ment should be issued under the provisions of section 1223 G. C. by the county com
missioners, if application for state aid was made by them, o_r by the township trustees, 
if application for state aid was made by the trustees. 

If the proceedings are under sections 6910 et seq. the bonds should be issued by 
the county commissioners under section 6929 G. C. 

If the improvement is being made by the township trustees under the township 
road law, the bonds must be issued by them under sections 3298-15d and 3298-15e 
G. C. 

In any event, the township trustees are attempting to issue bonds in excess of the 
limitations referred to and made applicable to townships by section 3295 G. C. This 
section by reference 'makes the limitations of the Longworth act (sections 3939 G. C. 
et seq.), applicable to bonds issued by township trustees. Section 3940 G. C. (being 
a part of the so-called Longworth act), limits the amount of bonds which may be issued 
by a m'unicipal corporation u,~n the vote of council alone for purposes named in the 
Longworth act to one-half of one per cent. of the total tax duplicate of s:u.uh munici
pality. Under- this limitation, whic·h, as stated above, is made a,pplicable to township 
trustees by section 32~5 G. C., Henrietta township can by a vote of its trustees issue 
bonds for only $7,253.50. 

Although, as stated above, the transcript is evidently incomplete, I am convinced 
that the proceedings of the trustees were not authorized by the provisions of the sections 
of the General Code referred to in the transcript, and that the amount of the bond 
issue is in excess of the limitations fixed by law. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

APPROVAL OF BOND ISSUE OF HENRY COUNTY IN THE SUM OF 
$42,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLuMBus, OHio, April 9, 1919. 

186 
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185. 

APPROVAL OF BOND ISSUE OF CITY OF FINDLAY, OHIO, IN THE 
SUM OF ;513,000.00 

Industrial Commission of Ohio, Columbus, Ohio. 

April 9, 1919. 

187. 

POOL ROOM IN PUBLIC PLACE WHERE MINOR UNDER EIGHTEEN 
YEARS IS PERMITTED-KEEPER OF SAME AMENABLE TO SEC
TIONS 12962 ANU 12963 G. C. 

The keepM of a pool table in a pool room at a public place whMe no billiard tables are 
kept, who pMmits a minor undM the age of eighteen years to be and remain in such pool 
room, is amenable to criminal prosecution undM sections 12962 and 12963 of the GenMal 
Code of Ohio. 

CoLUMBus, Omo, April 10, 1919. 

HoN. HARRY A. SMITH, Prosecuting Attorney, Caldwell, Ohio. 
DEAR Sm:-Acknowledgment is made of your letter of March 10, 1919, in which 

you ask my opinion on the following question: 

"Would the keeper of a pool table in a pool room where no billiard tables 
are kept, who permits a minor under the age of eighteen years to be and re
main in his pool room, be subject to the provisions of section 12962 of the 
General Code of Ohio?" 

While you do not expressly so state, I am assuming that your question refers 
to the keeper of a pool room at a public place. 

Sections 12962 and 12963 of the General Code read thus: 

"Section 12962. Whoever, being the owner or keeper of a billiard saloon, 
or the owner or keeper of a billiard table at any other public place, permits a 
minor under the age of eighteen years to play billiards or pool, or be and re
m,1in in such saloon or other public place, shall be fined twenty dollars, and for 
each subsequent offense shall be fined fifty dollars. 

"Section 12963. For the fine and costs in a prosecution under the next 
preceding section, the biJliard table and fixtures shall be liable on execution 
without exemption." 

So far as I am informed, neither of the above statutes has been the subject of 
judicial construction in this state. It i_s necessary, therefore, to determine their mean
ing by the application of general legal principles. 

The most familiar, perhaps, of all the rules of criminal statutory construction is 
this: That penal statutes must be strictly construed; that is to say, strictly construed 
as against the state. Yet this rule of strict construction is not applied as vigorously 
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as the mere statement of it would suggest, for, as has been frequently declared by the 
courts, penal provisions are to be fairly construed according to the expressed legislative 
intent, and mere verbal nicety or forced construction is not to be resorted to in order 
to exonerate persons plainly within the terms of the statute. 

Barker vs. State, 69 0. S. 68. 
Conrad vs. State, 75 0. S. 52. 

What, then, is the legislative intent found in the above quoted statutes? Is it 
an intent to punish the owner or keeper of a billiard saloon, as distinguished from the 
owner or keeper of a pool saloon? Is it an intent to punish the owner or keeper, at a 
public place, of a billiard table, as distinguished from the owner or keeper, at such 
place, of a pool table? 

At the very outset one is struck by the thought that the main purpose of this law 
is to protect minors from improper environment, and that one should be slow to in
terpret the legislature as in effect saying that the game of billiards produces a bad 
environment, whereas pool, a very similar game, is free from such approbrium. 

The question before us can not, however, .be decided by any such general con
sideration as that just stated. Something more than the presumption of legislative 
consistency is necessary to overcome the ancient rule of strict construction of penal 
statutes. 

"Pool," as a game, is thus defined in the Century Dictionary: 

"A game played on a billiard table with six pockets by two or more 
persons." 

The same authority defines "billiards" and "billiard table" as follows: 

"Billiards: A game played by two or more persons on a rectangular 
table of special construction (see billiard tablej, with ivory balls, which the play
ers, by means of cues, cause to strike against each other. Formerly in the 
United States the game was played with fou'r balls on a table having six 
pockets, the players scoring both for caroms and for driving the balls into 
the pockets. (See carom). This is nearly the present English game. Since, 
however, expert players could c®tinue an inning at the game thus pla'yed 
almost without limit, the pockets were dispensed with and counting was made 
to depend entirely upon caroms. Later, professional players adopted what 
is known as the French game, in which only three balls are used, and this was 
modified to the champions' game, in which a line, called a balk-line, is drawn 
crossin,g each corner of the table diagonally, within which two counts only 
can be made. Experts now play also cushion-caroms, in which the cue ball must 
touch the cushion before hitting the second object ball, or hit the second ball 
again on a return from the cushion; the balking game, which is the same as the 
champions' game, but with balk lines 14 inches from the cushion all around 
the table; and the bank game, in which the cue ball must hit the cushion be
fore touching any other ball. (The singular form, billiard, is occasionally 
used, and is always employed in composition.)" 

"Billiard Table: A table on which the game of billiards is played. 
It is made of mahogany or other hard wood, of strong and heavy construction, 
and has a raised cushioned ledge all round, the area thus formed consisting 
of a bed of slate or marble covered with fine green cloth. The size varies, 
the smallest common sw.e being 10 by 5 feet, and the largest 12 by 6 feet. 
Some tables are provi/:ied with six pockets, one at each comer and one in 
the middle of each of the long side1:1; others have four pockets; but b~rd 
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tables are now, except in England, commonly made without pockets." 

According to the New Standard Dictionary, "pool" is-

"any one of various games played on a six pocket billiard table, in which the 
player's object is to get certain balls into and keep the cue ball out of the 
po_ckets." 

A "billiard table," says the New Standard, is-

"a table on which to play billiards, having an oblong rectangular surface 
covered with billiard cloth over a smooth and hai:d foundation, and edged with 
rubber cushions that form a rebounding foil from which the balls may be 
deflected; sometimes made with a pocket at each corner, and for pool playing 
one additional at the middle of each side." 

That the absence of "pocket" or "nets" is not an infallible sign that a table is 
a "billiard" table, also appears from the definition of "billiards" given in Websters' 
Dictionary (1874 Ed.): 

"Billiards: A game played on a rectangular table, covered with a cloth, 
with small ivory b9lls, which the players aim to drive into hazardnets or pockets 
at the sides and corners of the tables, by impelling one ball against another, 
with maces or cues, according to certain rules of the game." 

The same work defines "pool ball" thus: 

"One of several iyory balls about two inches in diametey, used in playing 
a kind of billiards." 

It is apparent from these definitioµs that the word "billiards" has two meanings
one inclusive, the other exclusive. In one sense, and in some localities, "billiards" 
includes "pool." In another sense, and in other localities, "pool" is a game distinct 
from ''billiards," one of the main distinctions being that "pool" is played on a table 
with pockets, whereas "billiards" is played on a table without pockets. 

Which of these two meanings must be given to sections 12962 and 12963 G. C.? 
Our answer to this question would be much easier if the legislature had seen fit to leave 
the section in the form in which it was originally enacted. In that form (59 0. L. 65), 
it read as follows: 

"That if any owner or keeper of a billiard saloon, or any owner or keeper 
of a billiard table at any grocery or other public place, shall permit or suffer 
any minor under the age of eighteen years to play at the game of billiards 
in such grocery, saloon or public place, or upon such billiard table, or to re
main or be in or upon the premises so occupied by him as such billiard saloon, 
or in which shall be such billiard table as aforesaid, every such person or persons 
shall forfeit and pay a fine of twenty dollars for the first offense, and of fifty dol
lars for each and every succeeding offense, to be recovered with costs of suit 
by indictment on information in any court having competent jurisdiction 
to try the same; and in default to pay such fine and costs, all billiard tables 
that shall be on said premises in or upon which such offense shall have been 
committed, shall be liable t'o seizu,re and sale o'n execution to satisfy the same, 
any exemption or other law to the contrary notwithstanding." 

The statute just set forth was passed April 26, 1862. In view of the fact that it 
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wholly omits the word "pool", and in view of the 1874 Webster definition of "billiards," 
which we might call an almost contemporaneous definition, I am inclined to think 
that such statute used the word ''billiards" in the broad, inclusive sense hereinabove 
mentioned, and would have included within its prohibition the game known as "pool." 

The case of Sikes vs. State, 67 Ala. 77, aids me to reach the conclusion just referred 
to. That case construed section 4213 of the Alabama Code of 1876, which read thus: 

"Any person who is the owner or keeper of a saloon * * * having a 
ailliard table connected therewith • • •, on which the public can play, 
*. • * who shall knowingly permit any minor to play thereon, is guilty of 
a misdemeanor," etc. 

The court said {p. 80): 

"In interpreting statutes, we must endeavor to arrive at the meaning 
and intention of the legislature, to be gathered from the words they have 
emplpyed. Words are but the vehicle of thought;" and if, since they were em
ploy~d by the legislature, they have undergone change, or, if the subject 
they refer to has undergone modification since their employment, we must 
search for and enforce the sense they bore when the statute was enacted; 
for such, we must presume, was the i.ntention of the law-making power. If 
when this statute was enacted-March, 1875-as the testimony shows bil
li.ard table embraced both classes, those with, and those without pockets, 
then both classes are within its prohibition. We think the legislature in
tended, in the employment of the term billiard table, to include all tables on 
which the game of billiards was played at the time; and the language will 
also embrace billiard tables under any modification they may undergo. The 
legislature intended to regulate and restrain the demoralizing effect on the 
youth of the country, of having a billiard table and a drinking saloon con
nected together. Giving to the phrase its popular signification, it then 
embraced tables with or without pockets; all tables on which the game of bil
ltards could be, and was played." 

In the case of Clearwater vs. Bowman, 72 Kan. 92; 82 Pac. 526, the same hold
ing prevailed. On p. 93 the court says: 

"The second objection to the ordinance is that the authority for the 
prohibition of public pool tables must be found, if at all, in section 1129 of the 
General Statutes of 1901, which gives the city council power to supp;.ress 
billiard tables, but makes no reference to pool tables by that name. Evi
dence was introduced to show that the game of pool is not the same as that 
of billiards, and that a pool table differs from a billiard table in having 
pookets. The argument is made in behalf of the defendant. that the ordi
nance is broader than the statute, that the term 'billiard table' does not 
include a pool table, and that, consequently, the city was without aµthority 
to restrict the Ulle of the latter. 

This contention derives some support from Squier vs. The State, 66 
Ind., 317, where a conviction under a statute forbidding the owner of a bil
liard table to permit a minor to play thereon was set aside because the evi
dence showed that the game played was pool. The present question it! af
fected, however, by a consideration which, if applicable to the Indiana case, 
does not appear to have received the attention of the court. Evidence 
was introduced that billiard tables were formerly made with pockets. The 
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same fact is shown by the stanqard dictionaries and encyclopedias. Just 
when the change took place may not b~ clear, but the testimony indicated that 
it was about thirty or thjrty~five years ago. The statute in question was 
passed in 1871, but is a re-enactment of the fifth subdivision of section 29 of 
chapoor 26, Laws of 1869. The statute must be construed in the light of 
the approved usage of words at the time of its enactment, notwithstanding 
any subsequent changes." 

To the same effect is the case of State vs. Johnson, 108 Ia. 245; 7_9, N. W. 62, con-
struing a statute in this form: · · 

"No person who keeps a billiard hall * * * shall permit ·a:~y minor 
to remain in such hall * * *." 

In 1886' however, the legislature of Ohio (83 0. L. 202) changed the above-quoted 
statute to rea? as foilows: · ' · 

"Whoever, being the o~er or keeper ~f a 'billiard . salqon, ~r the owner 
or keeper of !I- billiard .table, at a grocery or other public place, permits or 
suffers a _min~~ under the age of. eighteen years to. piay at the game of bil
·liards, or pool, in such saloon, grocery, or other public place, or upon such 
billwd table or to be or.remai'n in such sii,J.oon, grocery, or other public place, 
shall be fined, for the first offens~, twenty dollars, and for each succeeding 
offense fifty dollars; and for the· fu:)e and costs. adjU:dged in any prosecution 
under this S!)ction, the billiard table and fix1iures shall b~ liable to be seized 
o~ execution,. and sold, without exemption." · ' 

The codifying co~m_is~ion l~ft. qut the_wl)rd ''.grocery" a~d the statute now reads 
(Section _12962 G. C.): 

','Whoever, b~ing th!) o~er· or keeper of a l?iJ.liard saloon,_ or the owner or 
keeper of abilliard table at any· other public place, permits a minor under 
the age of eighteen years to play billiards or pool, or be and remain in such 
sal9on or otµer public place, shall be fined twenty dollars, and for each sub
sequent offense shall be fined fifty dollars." 

With the amendment of 1886, the word "pool" came into the statute and is now 
there. ' · : · 

1 can see h~w it might with some plausibility be argued that the amendment of 
1886, read in the light of the prior history of the statute amended, evinced an inten
tion on the part of the legislature to take cognizance of the techinical distinction be
tween ':'pool''. and "billiards."; and that by the_ insertion of the word. "pool" in the phrase: 

"permits a minor under the age of eighteen years to play billiards or pool", 

the legislature deliberately gave the words "billia;rd" and "billiards'' their technical, 
exclusive meaning throughout the entire section. · · 

Upon· reflection, however, it seems to ine that such a view is not tenable. Rather 
wmtld it see~ that by the insertion of tp.e word "pool" the legislature desired a less 
technical, rather tha~ a more teclutlcal application of the statute. That is to say, 
the very thing the legislature wished to avoid was the possibility of a defense against 
prosecution on the mer~ ground that the minor was playing, at a public place, the game 
of "billiards" as distinguished from the game 'of "pool". In other words, referring to 

' . 
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sections 12962 and 12963 G. C., it seems to me that the word "billiard", as an adjec
tive modifying the noun "saloon", and the word ''billiard", as an adjective modi
fying the noun "table", still retains the double meaning which it had in the statute 
found in 59 0. L. 65; that is, a meaning which includes therein the word "pool". 

Answering your question specifically, I am of the opinion that the keeper of a 
pool table in a pool room at a public place where no billiard tables are kept, who per
mits a minor under the age of eighteen years to be and remain in such pool room, is 
amenable to criminal prosecution under sections 12962 and 12963 of the General Code. 

As being a further means of controlling. the situation disclosed by your letter, 
section 1644 G. C. (106 0. L. 458) and section 1654 G. C. (103 0. L. 873) are also sug
gestive. 

Section 1644 G. C. regards as a juvenile delinquent a person or child who "patron
izes or visits a public pool OT billiard room". 

Section 1654 says: 
"Whoever abuses a child or aids, abets, induces, causes encourages or 

contributes toward the dependency, neglect or delinquency, as herein de
fined, of a minor under the . age of eighteen years, or acts in a way tending 
to cause delinquency in such minor, shall be fined not less than ten dollars, 
nor more than one thousand dollars or imprisoned not less than ten days nor 
more than one year, or both. Each day of such contribution to such de
pendency, neglect or delinquency, shall be deemed a separate offense. If 
in his judgment it is for the best interest of a delinquent minor, under the 
age of eighteen years, the judge may impose a fine upon such delinquent 
not exceeding ten dollars, and he may order such person to stand committed 
until fine and costs are paid." 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

188. 

COUNTY COMMISSIONERS-WITHOUT AUTHORITY TO MAINTAIN OR 
SUPPORT EMPLOYMENT BUREAU. 

There is no author.iy for the county commissioners to maintain or support an em
ployment bureau OT to contribute to the maintenance and support of a municipal employ
ment bureau. 

CoLuM.Bus, Omo, April 10, 1919. 

HoN. CLAUDE J. MINOR, Prosecuting Attorney, Sandusky, Ohio. 
DEAR Srn:-Afknowledgment is made of the receipt of your letter dated March 

18, 1919, a!! follows: . 

"The county commissioners of Erie county, Ohio, would like to assist 
the city of Sandusky, Ohio, in maintaining the employment bureau which 
has heretofore been maintained by the government and which is now to be 
closed soon. Do you know of any way in which the county commissioners 
could lawfully pay out money to help ~aintain an employment bureau?" 

An examination of the statutes relative to the powers and duties of county com
missioners does not disclose any law conferring authority upon the county commis-
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sionilrs to maintain or support, in whole or in part, an employment bureau of a munici
pality. In the absence of express or clearly implied authority, the county com
missioners could not legally expend money for such purposes. As for purposes of 
taxation and expenditure of public funds, such commissioners are subject to the 
limitations of section 7, article 10 of the constitution of. Ohio, which in part is: 

"The commissioners of counties, * * * shall have such power of 
local taxation, for police purposes, as may be prescribed by law." 

Section 5 of the same article reads: 

"No money shall be drawn from any county treasury, ex ,ept * * * 
by authority of law." 

Under these limitations it bas been repeatedly held that the commissioners must 
have authority, either express or clearly implied, for the expenditure of any money 
from the county treasury and there being no authority for the commissioners to ex
pend money for the purposes stated in your letter, it follows that the same cannot 
be legally done. 

Very respectfully, 
JOHN G. PRICE 

Attorney-General. 

AMENDMENTS TO CONSTITUTION OF OHIO-WORDS "PRESENT SES
SION" IN SECTION 5123-3 G. C., APPLICABLE TO 80TH GENERAL 
ASSEMBLY-RATE OF PAYMENT IN SECTION 5123-4 APPLICABLE 
TO 1913 ELECTION. 

1. The words "present session" in section 5123-3 G. C., apply only to the sessions 
of the 80th General assembly. 

2. The rate of payment fixed in section 5123-4 G. C., applies only to the publication 
of proposed amendments to the constitution of Ohio, submitted at the November, 1913, 
election. 

COLUMBUS, OHIO, April 10, 1919. 

HoN. W. A. EYLAR, Supervisor of Public Printing, Columbus, Ohio. 
DEAR Srn:-Acknowledgment is made of the receipt of your letter dated March 

21, 1919, in which you inquire if the "words present session in section 5123-3 apply 
only to the 80th General Assembly, or is the section continuous and applicable to 
future sessions of the General Assembly of Ohio?" Also, "is the rate of payment fixed 
by section 5123-4 the present rate to be paid for the publication of proposed amend
ments to the constitution, or does it apply only to the amendments submitted to the 
80th General Assembly of Ohio?" 

Se(\tions 5123-3 and 5123-4 G. C., referred to and quoted in your letter, are parts 
of an act passed April 28, 1913, 103 0. L., 724, "relating to certain proposed amend
ments to the constitution of Ohio and the publication thereof according to the title 
of the act." 

The key to the question submitted by you is found in section 1 of that act, which 
is section 5123-1 G. C., the first part of which is: 
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"That at the election to be heul on the first Tuesday after the first Monday 
of November, 1913, the judges and clerks of election * * * shall * * * 
make return * * * of the vote cast for and against any proposed amend
ments to the constitution of Ohio that may be submitted * * * at 
such election." 

The next section, 5123-2 G. C., provides for the certification of the return of 
the votes cast, as provided therein, "within ten days after said election." 

Section 5123-3 G. C., provides for the publication of the amendments to the 
constitution referred to in section 5123-1 G. C., to be proposed at the then "present 
session" of the General Assembly. 

This section is followed by sections 5123-4 and 5123-5 G. C., which fix the rate 
of charges for such publication and for the appropriation to cover the expense thereof. 

This act is without ambiguity and clearly evinces the legislative intent to pro
vide not for amendments generally, nor for the publication of amendments to the 
constitution proposed at all sessions of the General Assembly, but only for one certain 
election and session, viz.: in November, 1913. 

In Hockett vs. State Liquor License Board, reported in 25 0. D., 117, Judge 
Kinkead, considering this act, came to the same conclusion, in these words: 

"It is argued that an act 'relating to certain proposed amendments to 
the constitution of Ohio and the publication thereof' passed April 28, 1913, 
103 0. L., 724, relates only to the election to be held on the first Tuesday 
after the first Monday of November, 1913. That is the fact, but that act 
was a mere temporary one for that year alone, so we are not the least con
cerned with it on the questions involved." 

This case was decided at the December, 1914, term of court. So it may be said 
with certainty that the sections quoted in your letter are a part of a temporary act 
which was applicable only to certain conditions and events in 1913. 

Although not referred to in your letter, the amendment to section 5123-1 is 
pertinent to your inquiry. 

After the decision in the Hockett case, supra, on May 27, 1915, section 5123-1 
was amended and provided for the return of votes cast for and against constitutional 
amendments in this more general language: 

"Whenever any: amendments to the constitution are , proposed to be 
submitted to the people, said amendments shall be submitted at the regular 
election to be held on the first Tuesday after the first Monday of November 
of the same year." 

So that in its present form the section last above quoted applies to all amend
ments proposed after it became effective. 

It is to be observed, however, that sections 5123-3 and 5123-4 were not so amended 
and still remain in their original form. It might be said that it was the intention of 
the legislature, in making the amendment of 1915, to make the whole of sO:id original 
act applicable to all subsequent proposed amendments, but such would require' a 
construction on sections 5123-3 and 5123-4 as would do violence to the meaning which 
is clearly expressed in the term "present session" of the original act, passed in 1913, 

It could be said with greater force that, by the amendment of section 5123-1. 
which removed the temporary character of that section and made it to provide for all 
subsequent proposed amendments, the legislature advisedly declined to change the 
character of the original act as to th·e publicatioµ of such amendments. 
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On the strength of this theory, re-enforced by the well established general prin
. ciple that a,uthority to expend money from the public treasury must be fo$d by 
expr~ss or clearly implied grant in law, you are advised that section 5123-3 applies 
only to amendments proposed at the 1913 sessiQ,11 of the gen_eral assembly. 

The consideration and conclusio;n as to your first inquiry also disposes of your 
second question and logically results in the conclusion that the rate of payment fixed 
by section 5123-4 applies only to the amendments submitted to the session of 1913. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

190. 

APPROVAL OF BOND ISSUE OF SOUTH NEWBURGH VILLAGE SCHOOL 
DISTRICT IN SUM OF $65,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, OHIO, April 10, 1919. 

191. 

DISAPPROVAL OF BOND ISSUE OF CITY OF MIDDLETOWN, OHIO, IN 
SUM OF $10,000.00-STREET IMPROVED MUST BE SPECIFIED. 

COLUMBUS, OHIO, April 11, 1919. 

Industrial Commission of Ohio, Columbus, Ohio. 

Re bonds of Middletown, Ohio, in the amount of $10,000.00 for the purpose 
of resurfacing, repairing and improving existing streets of said city. 

GENTLEMEN:-! have examined the transcript of proceedings of council and 
o~her officers of Middletown relating to the above bond issue and herewith decline 
to approve the same. 

The ordinance authorizing the issuance of said bonds cites that they are for the 
purpose of "resurfacing, repairing and improving existing streets of said city" and 
nowhere in the bond ordinance or any other proceedings of the council ·set forth in the 
transcript are the names or identity of the streets given or indicated. 

In the case of Heffner vs. Toledo, 75 0. S., 413, the following language is used in 
the fourth branch of the syllabus: 

"A city is not authorized to issue bonds to provide a fund from which to 
pay its part of the cost of improvements that may from time to time be made, 
but it may, under section 53 of the Municipal Code of 1902, section 1536-213, 

https://10,000.00
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Revised Statutes, (now section 3821 G. C.), or under section 2835, Revised 
Statutes (now 3939 G. C.), issue bonds to pay its part of the cost of specific 
improvements.'' 

On authority of the de< ision in the above entitled case I advise that you refuse 
to accept said bonds. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

192. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVEMENTS 
FOR ROSS COUNTY. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

COLUMBUS, Omo, April 11, 1919. 

193. 

APPROVAL OF FINAL RESOLUTION FOR ROAD IMPROVEMENT IN 
SCIOTO COUNTY. 

HoN. CLINTON COWEN, State Highway Commissioner, Columbus, Ohio. 

CoLmmus, Omo, April 11, 1919. 
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194. 

DEPUTY STATE SUPERVISORS AND INSPECTORS OF ELECTIONS
WHEN SAID BOARD IN MONTGOMERY COUNTY CAME INTO 
EXISTENCE-WHEN SECRETARY- OF STATE SHALL APPOINT 

l. M ontgmnery county became entitled to a board of deputy state supervisors and 
inspectors of elections cmnmencing May 1, 1911, by reason of the fact that it had been 
previously ascertained from the 1910 Federal census·that it contained a city wherein annual 
general registration of electors is required by law. See sections 4788, 4789 and 4871 
G. C. 

2. The terms of office of the members of the Montgomery county board of deputy 
state supervisors and inspectors of elections must begin on May first in the odd numbered 
years. 

COLUMBUS, Omo, April 12, 1919. 

HoN. HARVEY C. SMITH, Secretary of State, Columbus, Ohio. 
DEAR Srn:-Your letter of March 18, 1919, requesting my opinion as to your 

authority to appoint a member of the board of deputy state supervisors and inspectors 
• of elections of Montgomery Jounty for a term beginning May 1, 1919, and ending 

April 30, 1923, to succeed Mr. William K. Boda, one of the present members, was 
duly received. 

The history of the Montgomery county board is set forth in your letter, as fol
lows: 

"In the record showing the appointment of members of the board of 
deputy state supervisors of e~ctions of Montgomery co1Ji[l.ty, I find in the 
office of Secratary of State, among other things the following: 

'Columbus, Ohio, April 29, 1911. The official census bulletin for 1910 
having shown the city of Dayton, Montgomery county, Ohio, to be a city 
of more than 100,000 inhabitants, or 116,577, it becomes· necessary under 
sections 4788 and 4871 of the General Code to appoint a board of deputy 
siiate supervisors a,nd inspectors of elections to replace the board of deputy 
state supervisors of elections now in office. The followi,ng board has this_ 
day been duly recommended and appointed by Charles H. Graves, state 
supervisor and inspector of elections-Edward J. Bundenthal, term begins 
May 1, 1911, ends April 30, 1915. Clarence M. Greer, term begins May 1, 
1911, ends April 30, 1913. W. K. Boda, term begins May 1, 1911, ends 
April 30, 1915. Franklin Winch, term begins May 1, 1911, ends April 30, 
1913.' 

Further, I find that William K. Boda was appointed for a term begin
ning May 1, 1915, such term to end April 30, 1919, and again I find William 
K. Boda appointed for a term beginning May 1, 1918, and ending April 30, 
1922. 

I find upon inquiry that William K. Boda was appointed for the term 
beginning May 1, 1918, upon the motion of the Secretary of State and that 
he has been commissioned for the term beginning May 1, 1918, and ending 
April 30, 1922. 

The regularly organized Republican committee of Montgomery county 
under date of March 8, 1919, endorsed C. B. Zell for a member of said board 
of elections for the term beginning May 1, 1919, and ending April 30, 1923, 
to supplant Mr. Boda. -

https://co1Ji[l.ty
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The contention of the committee is that the appointment of Mr. Boda 
to take effect May 1, 1918, was without authority of law and they claim no 
vacancy existed at that time and that the regular term being served by Mr. 
Boda expires April 30, 1919, and that under the laws of Ohio they have the au
thority at this time to recommend for the position to which Mr. Boda claims 
to have been appointed." 

It thus appears that the Montgomery county board was established in 1911. 
The board could not have been established prior to that year, because Montgomery 
county was only entitled to such a board when it could be ascertained from the last 
Federal census that it contained a city wherein annual general registration of electors is 
required by law, etc., and that fact was not so ascertained "Ulltil after the completion 
of the 1910 Federal census which disclosed that Dayton contained a population of 
over-100,000. See sections 4788, 4870 and 4871 G. C. 

• Mr. Boda was one of the board's first members, having been appointed for a four 
year term beginning May 1, 1911, and ending on April 30, 1915, and he was also re
appointe·d to succeed himself for a new term of four years beginnning May 1, 1915, 
and ending on April 30, 1919. 

It will thus be seen that your authority to appoint a member of the Montgom
ery county board for a te~m of four years beginning May 1, 1919, to succeed Mr. Boda 
depends upon the legality of the action of the state supervisor and inspector in appoint
ing him for a term of four years beginning May 1, 1918. The question narrows itself 
down to the proper construction to be given section 4789 G. C., whose origin dates 
back to Lhe Act of April 23, 1904 (97 0. L. 185, 218) creating the offices of "deputy 
state supervisors and inspectors of elections." After creating these offices, it was 
further provided (p. 219) that: 

"On or before the first day of May, 1904, the state supervisor and in
spector of elections shall appoint four deputy state supervisors and inspectors 
of elections, in each county in the state which contains a city wherein annual 
general registration of electors is required by this act, who shall be quali
fied electors of the county for which they are appointed. 

For the first appointments, two members shall be appointed for the term 
of two years, and two for the term of four years from the first day of May, 
1904. One member so appointed for two years, and one for four years, 
shall be from the political party which cast the highest number of votes at 
the last preceding November election for governor or secretary of state. The 
other two members shal1 be appointed from the political party which cast the 
ne'Ct highest number of votes for such officer at said November election. There
after, appointments shall be made biennially for two deputy state supervisors 
and inspectors of elections for each such county,for the term of four years, which 
appointments shall be from the two political parties which cast the high
est and the next highest number of votes at the last preceding November 
election for governor or secretary of state." 

The act was subsequently amended by the act of April 2, 1906 (98 0. L. 288) 
but not with respect to the provisions above quoted. On the contrary, the provisions 
referred to were retained verbatim in the amendatory act, and so continued in force 
without change until both the original and amendatory acts were eiq)ressly repealed. by 
the general assembly by the act entitled "An act to revise and consolidate. the gen
eral statutes of Ohio," passed February 14, 1910, and now designated and k11own dJ:l 

"The General Code." (For the repeaiing provision just refei;red to, see General Code 
of Ohio, 1910, Vol. 3, p. 2938.) 

The original and mandatory acts above referred to were revised by the codify
·ng commission appointed under the act of April 2, 1906 (98 0. L. 221), and as revised 
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were enacted in their new form by the general assembly by the act of February 14, 
1910, supra, and the provisions involved in the present inquiry are now embodied in 
section 4789 G. C. which reads as follows: 

"On or before the first day o(May, biennially, the state supervisor and 
inspector of elections shall appoint for· each such county two members of the 
board of deputy state .supervisors and inspectors of elections, who shall 
each serve for a term of four years from such first day of May. One member 
so appointed shall be from the political party which cast the highest number 
of votes at the last preceding November election for governor, and the other 
member shall be appo,inted from the political party which cast the next high
est number of votes for such officer at such election." 

Section 4789 G. (). has continued in f9rce without a:ny change or alteration what
ever, since its enactment in its present form by the general assembly on F_'ebruary 
14, 1910. 

It will thus be seen that the clauses "On or before the first day of May, 1904," 
Md "Thereafter, appointments shall be made biennially," which appeared in the 
original and mandatory acts of April 23, 1904, and April 2nd, 1906, were omitted not 
only by the codifying commission in their revision, but also by the general assembly 
when it enacted section 4789 G. C. in its present form. 

It may be contended that because the original and mandatory acts provided 
that the terms of the original appointees should commence on May 1, 1904, and that 
thereafter appointments should be made biennially, the terms of office of all appointees 
must necessarily begin on May first in even numbered years. This raises the ques
tion as to the force and effect to be given to the action of the general assembly in omit
ting the portions of the original and amendatory act hereinbefore referred to, from 
the act of F;)bruary 14, 1910. 

A comparison of the General Code with the provisions of the original and amenda
tory acts referred to discloses material omissions of language which affect the opera
tion of the law, in this, that if the original and amendatory acts had been re-enacted 
by the general assembly without change, the terms of office of members of the board 
of deputy state supervisors and inspectors would begin on May first in the even num
bered years, whereas under the provisions of the General Code the language employed 
requires that the terms of office of members of boards whose creation is based upon 
the 1910 Federal census, must begin in the odd numbered years. This latter con
strucoion finds support in section 4789 G. C., which provides that members shall serve 
for a term of four years from the first day of May, and shall be appointed from the 
two political parties which cast the highest number of votes at "the last preceding 
November election for governor." 

While the presumption is that although the phraseology of a statute has been 
changed in a revision or codification, it has the same meaning or application as before 
the revision or codification where the change is not of a substantial character, and 
while courts are slow to change such constructions except when required in order to 
conform to the maµifest intention of the legislature, I am inclined to the opinion that 
the changes made by the general assembly in this case were substantial ones and pro
vide a different rule for determining the year in which the terms of members shall 
begin in those counties which were not entitled to a board of deputy state supervisors 
and inspectors while the original and amendatory acts were in force, such, _for instance, 
as Montgomery county, which first became entitled to such a board after it had been 
ascertained by the_ Federai census of 1910, that it contained a city having a popula-
tion of 100,000 or more. . . 

While, as stated above, there is a presumption (and it is only a presumption, 
and does not have the effect of destroying the application of other rules of statutory 
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construction) that a statute means the same after its revision as it did before, yet 
when the general assembly, by an independent act complete in itself, has expressly 
replaced it by the enactment of a new one which omits material and substantial pro
visions of the old one, it is my opinion that the new statute should be considered from · 
the viewpoint of an original or amended statute, and that the presumption i,n such 
a case is, not that it means tha same as the old statute, but rather that the general 
assembly, having deliberately and intentionally changed the statute itself, it also 
intended to change its former construction. In such cases the presumption first 
referred to is, in my opinion, overcome, and the decisions announcing the rule also 
recognize and embody therein an exception to its application when a change of con
struction is required in order to conform to the legislative intent. Some of these 
cases are: 

State ·vs. Bushnell, 95 0. S. 203, 209; 
Meyers vs. Institute, 92 0. S. 238, 247, 248; 
Insurance Co. vs. McBee, 85 0. S. 161, 173, 174; 
Cincinnati vs. R.R. Co., 88 0. S. 283, 291; 
City vs. Wiehle, 78 0. S. 41, 44, 45; 
Doll vs.' State, 45 0. S. 445,448,449; 
Collins vs. Millen, 57 0. S. 289. 

In the latter case (Collins vs. Millen) the court had under consideration the effect 
of a general revision of the statutes by a revising commission, which introduced for 
the first time a clause which on its face qualified the former operation of the original 
law. In the ~pinion (page 295) the court very clearly stated that clauses and pro
visions brought into a statute by a codifying commission cannot, in·all cases. be dis
regarded, and the fact that it was introduced by the commission instead of the legis
lature afforded but slight if any ground for ignoring it. On the contrary, the court 
said that: 

"Whatever the rule may be as to a mere change of phraseology thus 
accomplished, the mere circumstances that an entire and clearly qualifying 
clause has been brought into a statute in the course of a general revision of 
the statutes of a state, or in a revision of those upon some particular subject, 
affords but slight, if any ground, for treating it as surplusage. Notwith
standing that its insertion in the statute may have been the act primarily, 
of the commission appointed to make the revision, yet, its subsequent enact
ment into a law, should be regarded as the deliberate act of the general assem
bly. One of the objects sought through a revision of statutes, is in all instances 
doubtless, simplicity of language. * * * The statutes as revised by the 
commission appointed for that purpose, were, when reported to the general 
assembly, passed by that body with such amendments as it chose to make. 
It is quite reasonable to infer, as we have before shown that this court has 
done, that mere changes of phraseology made by the commission and adopted 
by the general assembly, do not change the meaning previously borne by old 
statutes, unless the difference between the language of the two statutes 
evinces an intent to do so. But it seems quite clear to us, that where a new 
clause has been added to a statute during the course of its revision, which 
plainly changes and qualifies its former meanipg, and the clause is retained 
by the general assembly when it re-enacts the statute, its operation upon 
the construction of the statute should not be affecte!i on this account. The 
whole ~atute, as thus qualified, should be· given that meaning which the 
words ordinarily bear when employed in that connection and upon that sub
ject." 



334 OPINIONS 

That the general rule that where a statute has undergone revision the same con
struution will generally prevail as before revision, is not applicable where there has 
been a substantial change in the phraseology of the two statutes, i13 supported by the 
oase of State vs. Commissioner, 36 0. S., 326, 330, which is frequently cited in sup
port of the general rule. 

While the change in the statute under consideration in Collins vs. Millen_. supra, 
was one of addition, and not of omission, the doctrine of the case is equally applicable 
to changes of the latter character. That this is true is shown by the case of Hough 
vs. Mfg. Co., 66 0. S. 427, which presented a situ·ation where certain words and clauses 
contained in the original act, were omitted from the amended act, and it was argued 
with much force that the words and clauses referred to were "omitted by oversigh ", 
or through some mistake, and that the legislature did not intend, when enacting the 
amendment to omit these words," and the cou~ was asked to construe the statute 
"as if the words had been retained in the amendment." But the court overruled 
the _contention, saying: 

"Can this court legislate * * * on the mere presJ1IDption that it 
was omitted by the mistake of the general assembly? A mistake in legis
lative judgment, or a mistake in drawing the bill constituting the amend
ment? The only method known to us by which such mistake could be shown 
would be to hear parol evidence-a thing not permissible." 

That the act of February 14, 1910 (commonly called General Code), was intro
duced in the general assembly and enacted, approved by t.he governor and filed with 
the secretary of state as a new, origin~l and ·independent act, cannot be denied, for 
the act itself evid1inces these facts. As was aptly stated in the Donnellan case, 49 
Wash. 460, at page 466: 

"It was an entirely new act. The mere fact that it embraced a portion 
of the act of 1866 upon the same su!:>ject need not be considered now, for the 
new act took the place of the old, * * *. That the act of 1881 under 
consideration is a new and independent act complete within itself is evidenced 
by the section next to the last," 

which section was, in substance and effect, the same as the last paragraph of the GenerJ.l 
Code, which provides that 

"all sections, parts of sections, acts and parts of acts, inconsistent with this 
act, and not included herein are repealed." 

And when it is borne in mind that both the original and amendatory acts of April 
23, 1904, and April 2, 1906, creating the offices of deputy state supervisors and in
spectors of elections, were expressly repealed by the General Code (3 General Code 
1910, p. 2938), the conclusion cannot be escaped that the act known as the General 
Code is a new, original and independent act. 

In State vs. Burgess, 101 Texas, 524, it was contended that a statute in a code 
of revision should receive the same construction as the repealed statute out of which 
it was framed, but the court answered the contention, as follows: 

"This argument is persuasive and the principle of construction there 
invoked should control in the interpretation of the revised statutes where, 
in the revision, no substantial change has been made from the pre-existing 
law. But it is never conclusive, for the reason that these codes were adopted 
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by the legislature and have the force of law; and when they differ from the 
previous statutes, they must control." 

The same doctrine has been announced and applied in other jurisdictions. For 
example, in State vs. Towery, 143 Ala. 48, it was said with respect to the Alabama 
Code that it 

"is not a mere compilation of laws previously existing, but is a body of laws, 
duly enacted, so that laws which previously existed, ceased to be laws when 
omitted from said code, and additions, which appear therein, become the law 
from the approval of the act adopting them." 

Recurring again to the rule that the re-enactment of a statute in a code or revision 
does not necessarily change its meaning, except where the change is substantial, or 
unless the language in the statute as revised manifests the intent of the legislature 
to make a change, the inquiry becomes pertinent: What is meant by legislative intent 
and how is it to be ascertained? 

In State vs. Roney, 82 0. S., 376, the court held that legislative intent 

"must be derived from the legislation and may not be invented by the court. · 
To supply the intention and then give the statute effect according to such in
tention would not be construction but legislation." 

And in Slingluff vs. Weaver, 66 0. S. 621, the court held that: 

"The intent of the law makers is to be sought first of all in the language 
employed, and if the words be free from ambiguity and doubt, and express 
plainly, clearly and distinctly, the sense of the law-making body, there is no 
occasion to resort to other means of interpretation. The question is not what 
did the general assembly intend to enact, but what is the meaning of that 
which it ciid enact. That body should be held to mean what it has plainly 
exp'ressed, and hence no room is left for construction." 

The foregoing case is also authority for the proposition that it is only in cases where 
a statute is ambiguous and its meaning doubtful, that courts con.sider the history of 
the legislajon, and if that be true the right of the attorney-general or the courts to 
inquire into the history of section 4789 G. C., or of any other statute may not be war
ranted, unless the statute actually belongs to the ambiguous class. After stating thf' 
general rule that where the provisions of an act are ambiguous, the history of legisla
tion on the subject and the consequences of following a literal interpretation of the 
language may be considered, the court, at pages 626 and 627, said: 

"But is is equally the law, we suppose, that the court does not possess, and 
should not attempt to exercise, the power of introducing doubt or ambiguity not 
apparent in the language, and then resort to verbal modifications to remove 
such doubt and conform the act to the court's supposition with respect .to the 
intent of the legislature, for it seems well settled, as expressed by Story, J., in 
Gardner vs. Collins, 2 Pet., 58: 'What the legislative intent was can be 
derived only from the words they have used; we cannot speculate beyond 
the reasonable import of those words. The spirit of the act must be extracted 
from the words of the act, and not from conjectures aliunde.' The principle 
is expressed in different form by Allen, J., in McClusky vs. Cromwell, 11 
N. Y., 593: 'It is beyond question the duty of courts in construing statutes 
to give effect to the intent of the law-making power and seek for that intent in 

0 
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every legitimate war. But in the construction, both of statutes and contracts, 
the intent of the framers and parties is to be_sought first of all in the words ~nd 
language employed, and if the words are free from ambiguity and doubt, and 
express plainly clearly and distinctly the sense of the framers of the instrument, 
there is no occassio!l to resort to other means of interpretation. It is not 
allowable to interpret what has no need of mterpretation, and when the words 
have a definite and precise meaning, to go elsewhere in search of conjectU're 
in order to restrict or extend the meaning. Statutes and contracts should be 
read and understood according to the_ natur:;11 and most obvious· import of the 
language, without resorting to subtle and forced constructions for the purpose 
of either limiting or extending thei~ operation. Courts cannot correct supposed 
errors, omissions or defects in legislation, or vary by construction the contracts 
of parties. The office of interpretation1is tp bring sense out of the words used 
and not bring a sense int_o them." 

If the,contentlpIJ. be sustained thaj:; ·the terms of office of all members of all boards 
of deputy state supervisors and inspectors of election must begi,n on May first in the 
even numbered years, the effect will be (although this is l).ot necessarily controlling) 
that all the counties which were not entitled ta su'ch a board prior to the enactment of 
section 4789 G. C. in its present form on February.14, 1910, (but which only became 
entitled to a board thereafter by reason of the Federal census of 1910 having dis
closed that they containei a city or ~ities having a cert~in population), would be 
without a board for the period of time beginning May first in an odd numbered year 
and ending on April thirteenth in the succeeding even numbered year, notwithstanding 
the clear and express provisions· of ·sections 4:788 and 41789 G. C. that the latter counties 
are entitled to a board to be composed of members appointed from the two political 
parties casting the highest number of votes at "t~ii ·last preceding November election 
for governor," who shalrserve for a term of four years from the first day of May. The 
mere fact that the term\, of office of members of boards in counties having boards 
established while the original. and amendatory acts referred to were in force, may 
commence in the even numbered years, :i,nd in the other counties in odd numbered 
years, will not justify the state supervisor and inspector in either shortening or length
ening the statutory term of four years in any case for the purpose.of making the begin-
ning and ending of all terms uniform. ., , 

Mr. Boda has-been holding the office continuously from May 1, 1911, and at no 
time has there been a vacancy. Had any vacancy occurred through resignation or 
otherwise, it could only have been filled by the appointment of a successor to serve 
for the "unexpi,red term" (see 4792 G. C.), and not for a new term of four years. Mr. 
Boda's _second or l).ew term of office began May 1, 1915, and this term will not and can
not end until April 30, 1919. Conslc)quently, tl;ie _action_ of the state supervisor and 
inspector of elections in attempting to appoint him to the office for a socalled term of 
four years from May 1, 1918, was, in effect, an attempt to create a new, distinct and 
different term from that created by the statute. The general assembly having created 
the term, it is not .within the power of the state.supervisor and inspector to disregard 
it and substitute ;mother in its place,. and his attempt to do so in 1918 was without 
authority of law. If his action i~ to be sustained it can only be on the_ theory that he 
is vested with the power to either declare a vacancy which does not in fact exist, or to 
shorten or lengthen the duration of. an existing statutory term, and the effect in the 
present case would be either to shorten Mr. Boda's· second term from four to three 
years, or to increas~ ir from four to s~ven years. No such power has been conferred 
upon the state supervisor and inspector, but on the contrary, such exercise of power 
would be in conflict with the clear and express provision of section 4789 G. C, that the 
term of· office shall be four years. · 

https://purpose.of
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It may be contended that if I am correct in my opinion that the state supervisor 
and inspector is without authority to shorten or lengthen the statutory term of four 
years, etc., then the state supervisor and inspector was in error when in 1911 he ap
pointed two members of Montgomery county's first board for two years. And pro
ceeding with the development of the contention, it may be urged that if the statute 
is to be construed without incorporation into it the words and clauses contained in the 
previous and repealed legislation on the subject, all four members of the first board 
should have been appointed at the same time and for four year terms. These conten
tions, however, did_not present insurmountable barriers to the state supervisor and 
inspector in office at the time the appointments were made, or to the political executive 
committees which recommended the appointees, or to the appointees themselves. 
After all, the only appointment directly involved in the present inquiry is one which 
was made for a four· year term. 

~ut, notwithstanding all this, it is not for the attorney-general or the courts to 
depart from the obvious meaning of the statute when its language is plain, explicit 
and unequivocal. In 36 Cyc, IIII, the law is stated as follows ; 

"It is the rule for which there is an- abundance of authority that the 
mere fact that a certain construction of a statute will cause inconvenience 
or failure of justice will not affect the judicial determination of a case involv
ing its construction." 

In Gqrham v. Steinau, 7 N. P.. 478, the court said: 

"It is not the provin,ce ·of courts to relieve against the mistakes or omis
sions of the legislature, however unw.ise or unjust may be the consequences." 

In Woodbury vs. Berry, 18 0 1 S. 456, the court held that: 

"Where the words of a statute are plain, explicit, and unequivocal, a 
court is not warranted in departing from their obvious meaning, although 
from 11onsiderations ari~ing outside of the ln.nguagc of the statute, it may be 
c9nvinced that the legislature intended to enact something differ(!nt from 
what it did in fact enact." · 

In the opinion, at pages 462 and 463, the court said: 

"The langauge as it stands is clear, explicit, and unequivocal. It leaves 
no room for interpretation, for nothing in the language employed is doubt
ful. We are satisfied, by considerations outside of the language, that the leg
islature intended to enact something very different from what it did enact. 
But it did not.carry out its intention; and we can not take the will for the deed. 
It is our legitimate function to interpret legislation, but not to supply its 
om1S's1ons. When the law is clear and explicit, and its provisions are suscep
tible of but one interpretation, its consequences, if evil, can only be avoided 
by a change of the law itself, to be effected by legislation, and not judicial 
action. Where the law is plain and unambiguous, whether it be expressed in 
general or limited terms, the legislature should be intended to mean what they 
have plainly expressed, and consequently no room is left for construction. 
Sedgwick on Statutory and Constitutional Law, 231. 

Courts must not, even in order to give effect to what they may suppose 
to be the intention of the legislature, put upon the provision of a statute a 
construction not supported by the words, even although the consequences 
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should be to defeat the object of the act. Smith's Com. on Statutory Con
struction, Sec. 714." 

In King vs. Association, 67 0. S. 240, the court, at page 244, said: 

"We have no power to amend the legislative enactment. If the leg
islature made the mistake suggested, it alone can amend and correct it. The 
intent of the legislature is determined from what it says, and if its language 
is clear and unambiguous, the courts have no authority to change it." 

For the reasons above stated, I am of the opinion that the action of the state 
supervisor and inspector of elections in attempting to appoint Mr. Boda for a term of 
four years from May 1, 1918, was without authority of law, and that his present term 
of office commenced on May 1, 1915, and ends on April 30, 1919, and that it will be 
your duty, as the state supervisor and inspector of elections, to appoint a successor 
in office for the term of four years beginning May 1, 1919. My opinion is supported 
by the practical construction which has been placed upon these statutes by the res
pective state supervisors and inspectors of election from the time of their enactment 
in their present form down to April, 1918. As soon as the result of the 1910 Federal 
census was made known, and it was ascertianed therefrom that Montgomery county 
contained a city wherein annual general registration of electors is required by law, 
the state supervisor and inspector then in office (Hon. Charles H. Graves) appointed 
the members of the first board, one of the appointees being Mr. Boda, who was ap
pointed for the term beginning May 1, 1911, and ending April 30, 1915. In 1915 
the state supervisor and inspector then in office (Hon. Charles Q. Hildebrant) re
appointed Mr. Boda to succeed himself in office for the term beginning May 1, 1915, 
and this latter appointment was recognized and acquiesced in by Mr. Hildebrant's 
sucessor in office, Hon. W. D. Fulton, from the time he took office on January 8, 1917, 
until April, 1918. As I have already said, my opinion in this matter is supported by 
the contemporaneous and practical construction placed upon these laws by several 
state officers whose special duty it was to execute them, and this construction has 
also been acted upon by the Republican and Democratic county executive commit
tees who were and are entitled under section 4790 G. C. to recomm~nd persons for 
the appointments, and also by the appointees themselves, including Mr. Boda, and 
I see no cogent reason for holding the contrary. · 

In 36 Cyc. p. 1140, it is said that: 

"The construction placed upon a statute by the officer whose duty it is 
to execute it is entitled t~ great consideration," etc. 

And in 26 Am. & Eng. Ency. of Law, p. 635, the law is stated as follows: 

"The contemporaneous and long-continued practice of officers required 
to execute or take special ·cognizance of a statute is strong evidence of its true 
meaning and should not be disregarded except for cogent reasons." 

The practical construction placed upon these statutes by the respective state 
supervisors and inspectors, and others, during these years has never been disturbed 
by the general assembly, although seven sessions of that body have been held com
mencing with Janauary 1, 1911; but on the contrary, such construction was· perhaps 
at least impliedly recognized and acquiesced in as correct, for on May 2, 1911 (102 
0. L. 98), after the Montgomery county board had been appointed, the general assembly 
amended one of the statutes (Sec. 4788 G. C.) so as to extend its provisions to counties 
containing "two or more cities in which registration is required." 
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The conclusion at which I have arrived is also supported by State ex rel Brower 
vs. Graves, 89 0. S. 24, in which the supreme court issued a peremptory writ of man
damus compelling the state supervisor and inspector then in office (Hon. Charles 
H. Graves) to appoint the relator a member of the Montgom'ery county board for a 
term of four years from May 1, 1913. 

Respectfully, 
JOHN G. PRICE, 

Attarney-Geueral. 

195. 

COUNTY TREASURER-COUNTY COMMISSIONERS WITHOUT AU
THORITY TO REIMBURSE SAID OFFICER FOR POSTAGE EX
PEN])ED IN MAILING OUT TAX BILLS. 

The county commi8sioners are without autharity to reimburse the county treasurer 
for postage expended by him in mailing out the tax bills to taxpayers, whether delinquent 
or not. 

COLUMBUS, Omo, April 12, 1919. 

HoN. SAMUEL DOERFLER, Prosecuting Attorney, Cleveland, Ohio. 
DEAR SIR:-Receipt is acknowledged of your letter of recent date in which you 

request the opinion of this department relative to the power of the county commIS
sioners to reimburse the county treasurer for the expense of postage in connection 
with the mailing out of tax bills. 

The facts as stated by you require the consideration of two questions, as fol
lows: 

"(1) May the county comm1ss1oners reimburse the county treasurer 
for the expense of postage incurred in mailing out delinquent personal tax 
bills? 

(2) May the county commissioners reimburse the county treasurer for 
the expense of postage incurred in mailing out non-delinquent tax bills, both 
real and personal?" 

In connection with these questions you say that you have been unable to find 
any express statutory authority for either of these expenditures, but submit that the 
mailing out of tax bills works a great saving of time and conduces to the convenience 
of the public and of the treasurer's office and that it promotes economy, in that it tends 
to diminish the size of the clerical force necessary to be maintained when the taxpayers 
are required to call in person at the office in order to procure their tax bills. You 
therefore suggest the desirability, from a practical standpoint, of permitting these 
expenditures to be paid out of the public treasury. 

Section 2749 of the General Code is a part of an act authorizing the county treas
urer to open not to exceed one office in each township for the receiving of taxes. It 
authorizes the county treasurer to be reimbursed for certain expenses so incurred, 
as follows: 

"On or before the tenth day of January and the tenth day of July of 
each year, the county treasurer shall file with the county commissioners 
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an itemized statement of expenses incurred in the receiving of taxes, as herein 
provided, as follows: Transportation to and from the place of collection, 
office rent, and publishing, printing and posting of notices. When allowed 
by the county commissioners, such expenses shall be paid from the county 
fund, but the total expense so paid in any year shall not exceed one hundred 
dollars." 

The only other section expressly authorizing the incurring of expenses payable 
out of the public treasury in the collection of taxes of any kind is section 5696 G. C., 
which relates to the collection of delinquent person:11 taxes, and provides as follows: 

"The county commissioners, at each September session, shall cause the 
list of persons delinquent in the payment on personal property to be publicly 
read. If they deem it necessary, they may authorize the.treasurer to employ 
collectors to collect such taxes ·or part thereof, prescribing the compensa
tion of such collectors which shall be paid out of the county treasury: All 
such allowances shall be apportioned ratably by the county auditor among 

,all the funds entitled to share in the distribution of such taxes." 

Your statement that there is no express statutory authority for the making of 
such allowances as are described in the two questions submitted by you, as they have 
been stated, is therefore correct. , 

The following statutes may be· quoted to show the outline of the statutory ma
chinery for the collection of taxes and the duties of the county treasurer in connection 
therewith: 

"Section 2648. Upon receiving from the. county auditor a duplicate 
of taxes assessed upon the property of the county, the county treasurer shall 
immediately cause notice ther.eof to _be posted in three places in each town
ship of the county, one of which shall be at· the place of holding elections 
in such township, and also be inserted for six successive weeks in a newspaper 
hav!ing a general circulation in the county. Such notice shall specify par
ticularly the amount of taxes levied on the duplicate for the support of the 
state government. the payment of interest and principal of the public debt, 
the support of state common schools, defraying county expenses, repairing 
of roads, keeping the poor, building of bridges, township expenses and for 
each other object for which taxes may be levied on each dollar valuation. 

Section 2649. The office of the county treasurer shall be kept open 
for the collection of taxes from the time of delivery of the duplicate to the 
treasurer until the twenty-fifth day of January and from the first day of 
April until the twentieth day of July. 

Section 2650. When any tax is paid, the county treasurer shall give 
to the person paying it a receipt therefor, specifying therein the land, lot 
or property on which the tax was assessed, as described on the· duplicate or 
in other suffici1rnt manner, which receipt shall be ruled in columns setting 
forth in the first a description of each item of property, in the second, the 
value thereof, in the third, the rate of the tax upon each item expressed in 
mills and fractions, if any, and in the fourth, amount of taxes on each such 
item. 

Section 2651. Such form of receipt may be departed from when neces
sary as to assessments and special taxes and where the tax due on any item 
embraces a penalty or delinquency. As to personal property, the receipt 
shall be of like form. omitting the description of the property. If a penalty 
is added, and charged by the treasurer, it shall be included in the receipt, 
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and the amount thereof and the fact that it is a penalty shall be fully, plainly 
and separately stated in writing upon the face of the receipt." 

Section 2656. Wben one-half of the taxes charged against any entry 
on a tax duplicate in the hands of a county treasurer is not paid on or before 
the twentieth day of December next after being so charged, or when the 
remainder of such tax is not paid on or before the twentieth day of June 
next thereafter, the county treasurer shall proceed to collect it by distress 
or otherwise together with the penalty of five per cent on the amount of 
tax so delinquent, which penalty shall be paid int~ the treasurer's fee fund." 

"Section 2658. When taxes are past due and unpaid, the county treasurer 
may distrain sufficient goods and chattels belonging to the person charged 
with such taxes, if found within the county, to pay the taxes· so remaining 
due and the costs that have accrued. * * * 

Section 2660. If the county treasurer is unable tp collect by distress 
taxes assessed upon a person or corporation or an executor, administrator, 
guardian, receiver, accounting officer, agent or factor, he shall apply to the 
clerk of the court of qommqn pleas in his county at any time after his semi~ 
annual se~tlement with the county auditor, and the clerk shall cause notice 
to be served upon such corporation, executor; administrator, guardian, re
ceiver, accounting officer, agent or factor, requiring him ·forthw'i\th to show 
cause why he should not pay such taxes. * * * 

Section 2664. For the collection of all taxes, penalties, and costs, men
tioned in the preceding section, the county treasurers shall have the same 
powers given by any law for the collection of taxes. All taxes collected by 
any county treasurer pursuant to th'e provisions of such section shall be by 
him transmitted, in the safest and most convenient way, to the treasurer 
of the county to which such taxes belong. At the same time he shall for
ward a statement to the audi.tor of the county of the amount so collected 
and from whom. If he is unable to collect such taxes, he shall return the 
or~ginal statement to the auditor of the county from which it was sent, with 
his official certificate why they could not be collected. 

Section 2665. If a person charged with a tax has not sufficient property 
which the treasurer can find to distrain to pay such tax, but has moneys, 
or credits due, or coming due him from any person within the state, known 
to the treasurer, or if such tax-payer has removed from the state or county, 
and has property, moneys, or credits due, or coming due him i.n the state, 
known to the treasurer, in every such case, the treasurer shall collect such 
tax, and penalty by distress, attachment, or other process of law. * * * 

Section 2667. When taxes or assessments, charged against lands or 

lots or parcels thereof upon the tax duplicate, authorized by law, or any part 
thereof, are not paid within the time prescribed by law, the county treasurer 
in addition to other remedies provided by law may, and when requested 
by the auditor of state, shall enforce the Iien of such taxes and assessments, 
or either, an.d any penalty thereon, by civil action in his name as county 
treasurer, for the sale of such premises, in the court of common pleas of the 
county, without regard to the amount claimed, in the same way mortgage 
liens are enforced. · 

Section 5694. Immediately. after each semi-annual settlement in August, 
the county auditor shall make a tax list, and duplicate thereof, of all the 
taxes on personal property remaining unpaid, as shown by the treasurer's 
books, and the delinquent record as returned by him to the auditor. Such 
tax list and duplicate shall contain the name, valuation, and amount of person
al property taxes, with ten per cent penalty thereon, due and unpaid. He 
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shall deliver the duplicate to the treasurer on the fifteenth day of September, 
annually. 

Section 5695. The county treasurer shall forthwith collect the taxes 
and penalty on the duplicate by any of the means provideµ by law, and the 
funds so collected shall be distributed in proper proportio~s to the appro
priate funds. 

Section 5697. · When personal taxes stand charged against a person, 
and are not paid within the time prescribed by law for the payment of such 
taxes, the treasurer of such county, in addition to any other remedy pro
vided by law for the collection of personal taxes, shall enforce the collec
tion thereof by a civil action in the name of such treasurer against such person 
for the recovery of such unpaid taxes. • • • " 

Under these sections it will be seen that the county treasurer is to publish a notice 
as to the rates of taxation and then to open his office for the collection of taxes. He 
has various remedies whi<;h. he may enforce for such collection. He is obviously ,under 
no dµty, however, to inf;rm any given taxpayer of the amount due from him. In 
fact, save for his own convenience, he is neither required nor authorized to make up 
what is called a set of "tax bills" at all. It is his duty to furnish receipts, and in point 
of fact the tax bill is merely a receipt drawn in advance and, of course, not valid as a 
reo'eipt until signed or stamped by the treasurer or his deputy. In other words, the 
theory of the statute is that tlie taxpayer will find out for himself, at the treasurer's 
office or otherwise, what th_e taxes charged against him on his property may be. 

As you suggest, this process involves considerable confusion in the large counties 
if it necessitates the appearance of each individual taxpayer at the office of the treasurer. 
Of course, the taxpayer can write in for his tax bills, furnishing return postage, and 
procure them without any such inconvenience, and this is very extensively done through
out the state. The poljcy advocated by your county treasurer, however, is to mail 
the unsigned receipts or "tax bills" to the taxpayer without request by him and at the 
expense of the county. 

At this point it may be worth while to recall a bit of legislative history: Formerly 
the tre:i.~urer, in common with other county officers, was entitled to retain his fees 
for his own use. The fees were allowed him to compensate him for all services and 
expenses. He was entitled to no allowance for expenses except such as might be ex
pressly authorized by law. See-

Jones vs. Commissioners, 57 0. S. 189; 
Richardson vs. State, 65 0. S. 108. 

In that state of the law the county treasurer might well have incurred the ex
penses described in your letter,but he would have had to pay them out of his own pocket . 

. At the present time the fees of the county treasurer are for the use of his fee fund, 
out of which he pays what formerly were expenses which he would have had to pay 
himself, viz: compensation of deputies, assistants, clerks and other employes. I need 
11ot describe in detail the operation of the county officers' salary law, as it is doubtless 
familiar to you. Suffice it to say that no provision is found therein for allowance of 
expenses other than deputy hire, etc., to the county treasurer, though other officers, 
such as the sheriff, are allowed certain expenses. 

When the general assembly passed the county officers' salary law it had the whole 
subject in view. It was then putting all county officers on a straight salary basis and 
depriving them of the personal use of the fees of their respective offices. At the same 
time it undertook to relieve them of some of the expenses which they formerly would 
have had to pay out of their own pockets. If the general assembly had intended to 
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allow reimb~ement for expenses of the character now under discussion, it would 
have done so as a part of the cou,nty officers' salary law. Its omission to do so then 
cannot be supplied by implicatio~ now. 

It would be only fair to allow the treasurer such expenses as those described by 
you, though to do so would involve, of course, somewhat of a change in the theory of 
the tax collection statutes. But if such an allowance were made it should come out 
of the fees allowed the treasurer on the duplicate the same as the compensation of the 
deputies and assistants who aid the treasurer in making the tax collections. In other 
words, from the viewpoint of legislative policy it would be a charge on the collections 
themselves. To allow it out of the county treasury would be to burden one taxing 
district with expense incurred for the benefit of others as well These considerations 
emphasize the impropriety of attempting to find implied authority for the doing of 
the things inquired about in your letter. 

For all the foregoing reasons, I am of the opinion that the county commissioners 
are without authority to reimburse the county treasurer for postage expended by 
him in mailing out the tax bills to taxpayers, whether delinquent or not. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

196. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
IN ASHLAND, COSHOCTON AND RICHLAND COUNTIES. 

HoN. CLINTON CoWEN, State Highway Commissioner, Columbus, Ohio. 

CoLUMBus, OHio, April 18, 1919. 

197. 

MUNICIPAL CORPORATIONS-EXPENSES OF OFFICERS ATTENDING 
LABOR CONFERENCE AT WASHINGTOND. C.NOTPAYABLE FROM 
PUBLIC FUNDS. 

The expenses of municipal officers incurred in attending a conference of governors 
and mayors held at Washington D. C. in March, 1919, which conference was called by the 
U. S. Department of Labor for the purpose of discussing questions and subjects affecting 
the general industrial situation, cannot be paid from the public funds. 

CoLullrnus, OHio, April 15, 1919. 

Bureau of Inspection and Superuision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-Your letter of recent date requesting my opinion as to whether or 

not the expenses of the mayor of Lorain incurred in attending a conference of governors 
and mayors held at Washington, D. C. may be paid from the public funds, was duly 
received. 

With your letter you enclosed a communication dated February 28, 1919, from the 
city solicitor to your department, and also copy of a letter dated February 12, 1919, 
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from Mr. R. W. Babson. It appears from Mr. Babson's letter that the conference 
was called by the United. States Department of Labor "to discuss the industrial situa
tion." It was also suggested in Mr. Babson's letter that "the question of resuming 
public and private construction, and the stimulation of business in general should 
also be fully discussed, including price tendencies, and the attitude of labor." 

The attitude of the city solicitor at Lorain with respect to the payment of the 
mayor'.s expenses is set forth in his letter of February 28, 1919, as follows: 

"I have noted that the attorneys-general have heretofore ruled that 
cities have no legal authority to pay the expenses ~f city representatives to 
conventions and conferences throughout the country, and with this in view, 
it would be my opinion that the meeting in question would come within that 
rule, and consequently the city would be without authority to do this." 

Questions kindred to the one under cornrideration have been before this depart-
ment and the courts on several occasions, and the rule on the subject may be said to 
be reasonably well settled. In 1910-1911 Annual Reports of the Attorney-General, 
page 942, the rule was announced that the expenses of officers or employes of municipal 
corporations incurred in attending conventions of municipal officers cannot be paid 
from the public funds, except where the authority to attend such meeting is conferred 
either expressly or by necessary implication. 

With respect to the right to attend for the purpose of acquiring general knowl
edge relating to official duties and the problems of employment,· such as was con
templated by the W~shington conference, it was said: 

"As a matter of law it cannot be said that the city would gain anyt,hing 
by sending any of its representatives to such a convefltion for no specific 
purpose but merely for the acq~isition of general knowledge relating to the 
duties of officers and the problems of emp'loyments. To say that the munic
ipality is justifie_d in expending its money for the pU;rpose of permitting its 
ernployes and officers to acquire information of this sort, is to say that the 
public money may be expended for the education of public servants. This, 
it seems to me, is fallaceous and the power to make such an expenditure 
must be denied. Putting it in another way, the possible good that might 
result to the department 'and to the municipality from the acquisition of 
such general information, is too remote and indefinite upon which to found 
a public expenditure; the real and direct benefit accrues to the officer or em
ploye and the city is not justified in paying for this. From still another view
point, officers are required to qualify and to continue to be qualified, and 
empldyes, like-wise,· are presumed to be cognizant of the matters within the 
scope of their employment. It is in each case for the individual, at his own 
expense, to make and keep himself qualified,-not'for the city." 

In 1912 Annual Reports of the Attorney-General; Vol. I, page 432, it was held 
that municipal officers cannot be allowed expenses incurred in attending conventions 
for the purpose of general education, but that where such visit is the most economical 
and efficient method of promoting a purchase in immediate contemplation by the 
ci~y, the payment of such expenses was proper. In the opinion, at page 433,. it was. 
said with respect to attending for general educational purposes, as follows: 

"In view of the well established principle that municjpalites and stat
utory officers possess only suc}l powers as are conferred by statute, and those 
which are necessary to carrying into effect the powers so conferred, I ain 
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unable to find any provision of the General Code from which, by any impli
cation, the expenses incurred, by the officers named, of attending national 
conventions for the purpose of merely general instructions or information 
with reference to the duties of their offices, could be made a charge against 
the city. The acquirement of a knowledge of the general affairs and de
tailed working of his office is a responsibility resting upon the officer himself, 
not upon the city; and the possession of requisite skill and information is to be 
presumed. 

The power to incur expense for the general education and enlightenment 
of its officers is not expense conferred upon municipalities by any statute 
nor is such a power anywhere granted to any of the officers named in your 
inquiry, and such a purpose is too remote as regards the powers conferred 
• • •, to be regarded as a power actually necessary for the carrying into 
effect of those functions.' 

And with resp,ect to the promotion of a putchase in immediate contemplation, 
it was said: 

"For as regards the necessary visits to other localities for the immediate 
purpose of acquiring information with reference to a definite presently con
templated undertaking, s\J.ch as the purchase of machinery, the decisions 
permit of a modified application of the above rules, holding that such visits 
may be regarded as of sufficient necessity to the performance of a fixed duty 
to justify an allowance of the cost so incurred as an expense incurred for the 
benefit of th_e municipality in the performance of a duty enjoined by law." 

In State vs. Wright, 17 C. C. (n. s.) 396, the building ip.spector of Cleveland under 
direction of the director of public safety attended a convention of municipal builciing 
inspectors at Columbus. The city auditor refused to allow the expenses of the trip, 
and it was sought by mandamus to compel him to do so. In that case the court held: 

"A municipality is not liable for the traveling expenses of one of its 
officials incurred in attending a convention of like officials of other munic
ipalities." 

In the opinion the court said: 

"We hold that in the absence of any specific statutory provIB1on for 
such cases, the test of the city's liability must be deemed to be: is the trip 
or journey in which tlie expenses were incurred necessarily implied in or 
reasonably and directly incident to the prescribed duties of the municipal 
officer . who undertake such journey? 

It has been pointed out in argument that a municipal officer may prop
erly undertake a journey at the city's expense to inspect material or supplies 
for the purchase of which, on behalf of the city, he is authorized to nego
tiate, if such journey is reasonably necessary for that purpose. This is upon 
the ground that the object of the journey is directly related to the duties 
of his office. 

Here, however, the purpose of the journey was to acquire such infor
mation in regard to the duties of his office as the buil~g inspector might 
reasonably acquire while in attendance upon a convention of officials hold
ing like positions, in various cities. We are unable to see how such an object 
relates itself either directly or with reasonable necessity to th,e duties of the 
relator's office." 
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In my recent op1mon No. 85, dated March 1st, 1919, the power or authority 
of cities to pay the expenses of mayors and city solicitors in attending a meeting of 
municipal officers at Columbus for the purpose of drafting legislation for the finan
cial relief of cities was denied. In that opinion the d_ecisions and stat-qtes of Ohio 
were revfowed at length for the pWJ)ose of showing t_he long and consistent policy 
of the state against the allowances of claims of public officers for expenses inc~red in 
the discharge of official duties, except where the incurring and payment of such ex
penses is clearly authorized by law, and ~fter stating that 

"No statute has been found imposing a duty upon or authorizing mu
nicipal officers generally, or mayors and city solicitors, to attend meetings 
or conventions held for the purpose of discussing and drafting legislation 
for the relief of municipalities, or making the ·e:qienses of such attendance a 
burden on the public funds. As was well said in Richardson vs. State, supra, 
'An intention to do so will not be implied.' If it had been intended to permit 
the expenditure of public funds for such purposes, it is reasonable to pre
sume that the legislature would have spoken on the subject, as it has done 
in the numerous instances hereinbefore referred to,' 

the conclusion was reached that 

"In view of the settled public policy of Ohio, as announced by the de
cisions and disclosed in the statutes hereinbefore referred to, I am of the 
opinion that public funds cannot be used for the purpose of paying the ex
penses of municipal officers of non-charter cities in attending meetings of 
mayors and city solicitors held for the purpose of discussing and drafting 
legislation for the relief of cities, nor of the officers of charter cities whose 
charters contain no valid provision warranting such payment." 

The doctrines announced in the foregoing opinions and decisions are, in my opin
ion, applicable to the claim of the mayor of Lorain for reimbursement for expenses 
incurred by him in attending the Washington conference, and I am therefore of the 
opinion that these expenses cannot be paid from the public funds. 

Respectfully, 
JOHN G. IRICE, 

Atto-rney-General. • 

198. 

CHILD NOT COUNTY CHARGE-COUNTY COMMISSIONERS WITHOUT 
AUTHORITY TO PAY CLAIM OF HOSPITAL FOR MEDICAL SERVICES. 

The county commissioners are without authority to allow and pay the claim of a 
hospital for medical and surgi,cal services fu-rnished to a little child living with its parents, 
and who has not become a county charge. 

COLUMBUS, Omo, April 15, 1919. 

HoN. CHARLES M. CALDWELL, Prosecuting Attorney, Waverly, Ohio. 
DEAR Srn:-Your letter.,s of March 28 and April 3, 1919, requesting my opinion 

as to whether or not the county commissioners have the authority to pay the bill of 
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the St. Clair Hospital Company, Columbus, Ohio, for services rendered to Hilda 
Miller, a resident of Pike county, was duly received. 

The facts and circumstances connected with this case are set forth in your letter 
of March 28th, which reads as follows: 

"Some time ago the board of education of the Waverly village school 
district employed a specialist to treat children for trachoma, which disease 
had developed to an alarming extent in our public schools. The physician 
found cases of persons not of school age, some of whom he treated. In one 
case it was found advisable to take a little girl to the hospital for treatment. 

The inclosed bill has been filed with our county commissioners, and 
they have asked my opinion as to whether or not they can pay same. I am 
not clear that they have the authority and am therefore asking your opinion. 
The commissioners w'ish to pay the bill if they can do so legally, as they 
regard the doctor's work a benefit to the public, not only in curing this par
ticular case, but in preventing further spread of the disease. 

The parents of the child own no property. The father is a painter and 
paper-hanger, dependent on his wages for the support of his family, and 
when the case was being considered it was thought that the child would go . 
without treatment unless somebody besides the father acted. 

You understand, of course, that the contract of the school board was 
for the treatment of children attending the schools, and this case is one en
tirely outside of said contract." 

Unless there is some statute authorizing the county comm1Ss10ners to contract 
or pay for services of the kind referred to in your letter, the claim cannot be allowed 
and paid from the county funds. As was held in Jones vs. Commissioners, 5.7 0. S. 
189: 

"The board of county commissioners represents the county, in respect 
to its financial affairs, only so far as authority is given to it by statute. It 
may pass upon and adjudicate claims against the county for services in a 
matter, which, under the statutes, may be the subject of a legal claim against 
the county. But it is without jurisdiction to entertai;n or adjudica,te claims 
which in themselves are wholly illegal and of such a nature as not to form 
the subject of a valid claim for any amount. And an attempt by the board 
to allow a claim of such character will not bind the county." 

In opinion No. 1192 of the Attorney-General addressed to you under date of 
May 6, 1918, this department had under consideration the authority of the county 
commissioners to assist in paying the expenses of a temporary hospital for the treat
ment of trachoma, etc., and had occasion to review the statutes applicable to munici
palities, townships and counties on the subject of needy poor relief, and it was, among 
other things, said: 

"As a fundamental principle it can be stated that the (urnishing of 
support or relief to the needy poor r_ests upon the townships and municipal 
corporations of which the needy poor are residents. Section 3476 G. C. 
makes such provision and reads as follows: 

'Subject to the conditions, provisions and limitations herein, the trustees 
of each township or the proper officers of each municipal corporation therein, 
respectively, shall afford at the expense of such township or municipal cor
portation public support or relief to all persons therein who are in condition 
requiring it.' 
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When we note section 3480 G. C. we find that this principle applies 
not only to the needy poor in general, but to those who are in need of the 
services of a physician or a surgeon. The first sentence of this section rea.ds: 

'When a person in a township or municipal corporation requi~s public 
relief, or the services of a physician or surgeon, complaint thereof sh,all be 
forwith made by a person having knowledge of the fact to the township 
trustees, or proper municipal officer * * *' 

The provision of this chapter in the first instance controls in the furnish
ing of relief to the needy poor." 

The statutes relating to county infirmaries, those authorizing aid to corporations 
or associations organized for charitabl_e purposes, and those applicable to municipal 
and township boards of health, were also referred to and discussed, none of which 
seem to impose any liability upon counties i.'1. cases of the kind referred to in your 
letter. 

I am unable to find any statute which would wa_rrant. the county commissioners 
in paying the ,bill referred to, and therefore concur in your. opinion that the board 
is without authority to allow and pay the same.. 

Respectfully, 
JOHN G. PRICE, 

Attor_ney-General. 

199. 

Y. M. C. A. AT LIMA-SECTION 12962 G. C., NOT VIOLATED WHERE MINOR 
UNDER EIGHTEEN YEARS, WHO IS MEMBER, IS PERMITTED TO 
PLAY POOL AND BILLIARDS. 

In permitting a minor under the age of eighteen years, who is a member of the Lima 
Y. M. C. A., to play pool and IJ'illiards therein, the officials of said Y. M. C. A. 1W not 
violate the provisions of section· 12962 G. C. Opinion limited, however, to the precise 
facts of the query. 

CoLuMBus, Omo,.April 15, 1919. 

HoN. JoHN L. CABLE, Prosecuting Attorney,, Lima, Ohio. 
DEAR Srn:--,-In your letter of recent date you say: 

"The local Young Men's Christian .Association has installed billiard 
and pool tables. Only members of the Y. M. C. A. are permitted to play 
and a nominal charge will be m:ide for each game. 

- Please give me your opinion as to whether, when a minor under the 
age of eighteen years, who is a member of the Y. M. C. A., is permitted to 
play pool and billiards, the officials of the Y. M. C. A. are violating the criminal 
laws of Ohio. I call your attention to section 12962 of the General Code." 

Sectlon 12962,G. C., to which you refer, reads thus: 

"Whoever, being the owner or keeper of a billiard saloon, or the owner 
or keeper of a billiard table at any other public place, permits a minor under 
the age of eighteen years to play billiards or pool, or be and remain in such 
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saloon or other public place, shall be fined twenty dollars, and for each sub-
sequent offense shall be fined fifty dollars." · 

The real question for consideration is whether or not the Y. :\1. C. A. officials 
mentioned in your letter come within the meaning of the words "the owner or keeper 
of a billiard table at any other public place," contained in the section just quoted. 

The words "public place" are frequently found in statutes like the one in question, 
and have been frequently and variously defined by the courts. 

Citing a large number of decisions as autho!!ity, Cyc (Vol. 32, p. 1249), defines a 
''public place" as follows: 

"A place openly and notoriously public; a place of common resort; a 
place where all persons have a right to go and be; a place which is in point 
of fact public, as disti,n~shed from private; a, place that is visited by many 
persons, and usually accessible to the neighbori,ng public; ~very place which 
is for the time made public by the assemblage of people." 

In generaJ, Mys Bishop on statutory crimes (section 298), the place, in order to 
be a public place, must be "one to which people are at the time privileged to resort 
without an invitation.". 

As pointed out in Shihagan vs. State, 9 Tex. 430, the term "public" mii,y be ap
plied to a house or place either on account of the propriet.orship, as a court house, 
which belongs to the county, or the purposes for which it is used, as a tavern, store
house, houses for retailing spirituous liquors, etc. 

It is also to be noted that under a statute like the one under consideration, a 
place may be public at some times and private at others, a.nd a private place becomes 
public by being put to public use. White vs. State, 39 Tex. Cr. R. 269; 45 S. W. 702. 

Some of the places which the courts have held to be "public places" in the contem
plation of statutes of this kind are as follows: Barber shop, court house, dram shop, 
hotel, restaurant, opera house, physician's office. See Century Digest, Vo. 24, p. 
1704. 

It appears from your letter, above quoted, and from your supplemental Jett.er of 
April 7, that persons gener_ally are not permitted to resort to the room or place in the 
Lima Y. M. C. A., where the pool a'nd billiard tables are located; that only members 
of the Y. M. C. A. are permitted to play pool or billiards therein; and further, that 
said Y. M. C. A. has, and attempts in good faith strictly to enforce, a rule prohibiting 
non-members of any age from being or remaining in the room or place where said pool 

.. and billiard tables are located. 
In the case of Koenig vs. State (Tex.), 26 S. W. 839, at p. 839, it is asid: 

"Again, reference to the statutes shows that the places and houses named, 
and those intended to be embraced, are all 'public.' The statute contemplates 
public houses and public places. Was the club room of the association either? 
None but members and their guests could enter there, or share its privileges. 
So long as this rule was enforced, it was not public, and the euidence shows that the 
rule was strictly observed.'' 

(Italics ours.) 

Assuming the existence of the facts above stated, it is the opinion of this depart
ment that the room or place kept and maintained by the Lima Y. M. C. A. is not a 
"public place" within the meaning of section 12962 G. C., and in reply to your question 
you are advised that, under the assumption just made, the officials of said Lima Y. 
M. C. A. are not violating said, section in permitting a minor under the age of eighteen 
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years, who is a member of said Y. M. C. A., to play pool and billiards at the room or 
place therein, above referred to. 

Since the question, what is a public place, is so largely a question of fact, the opinion 
herein given is expressly limited to, and based upon, the circumstances disclosed by 
your letter, and no attempt has been made herein to pass upon the situation obtain
ing in Y. M. C. A. buildings generally. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

200. 

BANKS AND BANKING-CONSTITUTIONALITY OF SENATE BILL No. 
52-STOCK EXCHANGE. 

COLUMBUS, Omo, April 15, 1919. 

HoN. LEONARD J. GRAHAM, Chairman, Committee on Banks & _Banking, House of 
Representatives, Columbus, Ohio. 

DEAR Srn:-Permit me to acknowledge receipt of your request for an opinion 
as to the constitutionality of senate bill No. 52 entitled: ."A bill to amend section 
13080 of the General Code, and to define the terms 'delivery' and 'receipt' as the 
same are applied to commodities and securities." · 

The purpose of this bill as "I understand it is to clarify the situation with reference 
to the construction of the courts in connection with transactions of stock exchanges. 
As claimed by those particularly interested in the bill, the real purpose is to define 
the words "delivery" and "receipt" as the same are applied to commodities and securi
ties, and I am. assuming that to be the true situation. 

I would suggest that the purpose referred to above will have been accomplished 
fully by inserting a period after the word "buyer" in place of the semicolon at the end 
of line 8 and striking out all of lines 9, 10 and 11. Lines 9, 10 and 11 are at least sur
plusage, if not really objectionable, as they do not add anything to the real purpose 
of the measure. 

It is my opinion that if senate bill No. 52 becomes a law it will not be unconsti
tutional. 

Respectfully, 
JOHN G. PRICE, 

Atturney-General. 

201. 

APPROVAL OF FINAL RESOLUTION FOR ROAD IMPROVEMENT IN ROSS 
AND LAKE COUNTIES. 

HoN. CLINTON CoWE!", StaJ,e Highway Commissioner, Culumbus, Ohio. 

CoLUMBus, Omo, April 15, 1919. 
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202. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
DELAWARE, HOLMES, KNOX, LUCAS, MARION AND TUCARA WAS 
COUNTIES. 

HoN CLINTON CowEN, Sta.le Highway Commissioner, Culumbus, Ohio. 

CouJMBus, Omo, April 15, 1919. 

203. 

APPROVAL OF BOND ISSUE OF STARK COUNTY IN SUM OF 

Industrial Commission of Ohio, Columlms, Ohio. 

CoLUMBus, Omo, April 15, 1919. 

204. 

APPROVAL OF SYNOPSIS FOR REFERENDUM PETITION ON AMENDED 
SENATE BILL N. 74. 

Messrs. Geo. B. Okey and T. S. Hogan, Columbus, Ohio. 

CoLUMBUs, Omo, April 16, 1919. 

205. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
STARK AND WYANDOT COUNTIES. 

HoN. CLINTON COWEN, Sta.le Highway Commissioner, Columbus, Ohio. 

COLUMBUS, Omo, April 17, 1919. 
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206. 

ROADS AND HIGHWAYS-TOWNSHIP TRUSTEES APPOINT TOWN
SHIP HIGHWAY SUPERINTENDENT AND FIX COMPENSATION 
FOR TIME ACTUALLY EMPLOYED.. 

Township trustees, in appointing a township highway superintendent in accordance 
with sections 3370 and 3371, General Code (107 0. L. 93), are not authorized to fix the 
compensation on the basis of a month or longer period, but must apportion the compen
sation to the time for' which the superintendent is actually employed in the discharge of 
his duties; nor are such trustees authorized to employ such superintendent for any fixed 
period. 

COLUMBUS, Omo, April 17, 1919. 

HoN. WALTER W. BECK, Prosecuting Attorney, Lisbon, Ohio. 
DEAR Srn:-Attention has •been given your communication of date March 15, 

1919, wherein you s;ubmit for opinion the following: 

"Can the township trustees under ~ction 3373 G. C. fix the compensa
tion of the highway superintendent by the month? Can they employ the high
way superintendent for any fixed period of time? " 

Your reference is to sectipn 3373. However, the sections of the so-called Cass 
highway act (106 0. L. 574), relating to appointment of township highway super
intendent, have been repealed, among them said original section 3373; and the law 
rela.tive to township highway superintendents is now to be found in sections 3370 
and 3371 (107 0. L. 93). These sections read: 

"Section 3370. The· township trustees shall.have control of the town
ship roads of their township and shall keep the same in good repair. The 
township trustees may, with the approval of the COJ!nty commissioners or 
state·highway commissioner, as the case may be, maintain or repair a county 
road or intercounty highway or main market road within the limits of their 
township. In the maintenance and repair of roads the township trustees 
may proceed in any one of the following methods as they may deem for the 
best interest of the public, to-wit: 

1. They may designate one of their number to have charge of the 
maintenance and repair of roads within the township, or 

2. They may divide the township into three road districts, in which 
event each trustee shall have charge of the maintenance and repair of roads 
within one of such districts, or 

3. They may appoint some competent person, not a member of the 
board of trustees, to have charge of the maintenance and repair of roads 
within the township which person shall be known as township highway super
intendent, and shall serve at the pleasure of the township trustees. The 
method to be followed in each township shall·be determined by the township 
trustees by resolution duly entered on their records." 

Sectiori 3371. When the trustees of any township determine to pro
<:eed in the third method hereinbefore provided and appoint a township 
highway superintendent, such superintendent shall before entering upon the 
discharge of his duty give bond to the state of Ohio for the use of the town
ship in the sum of two hundred dollars, conditioned upon the faithful per
formance of his duty. Such bond shall be approved by the trustees of the 
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toWl!ship and filed with the clerk thereof. The township trustees shall fix the 
compensation of the township highway superintendent for time actually 
employed in the discharge of his duties, which compensation shall be paid 
from the township road fund. The compensation and all proper and necessary 
expenses, when approved by the trustees, shall be paid by the township 
treasurer upon warrant of the township clerk." 

The provisions of present section 3371 in so far as relating to compensation of 
the superintendent are a verbatim re-enactment of section 3373 as it appeared in 106 
0. L. 574 (594) Cass act; and as they stood in the Cass act these provisions were the 
subject of an opinion of this department under date of March 4, 1916 (Opinions of 
Attorney-General 1916, p. 382), the purport of which opinion is indicated by the last 
paragraph thereof, reading as follows: 

"I therefore advise you, in answer to your e,pecific question, that town
ship trustees are not authorized to fix the compensation of township high
way superintendents at a stated sum per month or per year, but that such· 
compensation must be fixed on a per diem or per hour basis in order to insure 
the carrying out of the legislative jntent, to the effect that the township high
way superintenq.ent -should receive compensation from the public treasury 
for the time actually employed in the discharge of his duties, and should 
not receive any compensatiou from the public treasury when not engaged 
in the performance of the d'uties of his position." 

The conclusion just quoted is adhered to and furnishes the answer to your first 
inquiry. 

As to your second inquiry, whether the trustees may employ a highway super
intendent for a fixed period of time. 

The only reference to period of employment is the expression in section 3370, 
''shall serve at the pleasure of the township trustees." This language would seem 
to preclu,de entirely the idea of a fixed term of employment, especially when con
sidered in the light of the opinion above expressed in answer to your first question. 
No doubt, the trustees may encounter difficulty in their effort to employ a super
intendent when they can give no assurance that the employment 'will be for a given 
length of time; but objections on that score would seem to be no more serious than 
those arising from the fact that the trustees are without power to fix the salary on a 
monthly or annual basis. 

Under the Cass act, the appointment of road superintendents was provided for 
in the following language of then section 3370: 

"* * * The trustees of the township shall appoint for each road 
district a superintendent * * * who shall serve until his successor is 
appointed and qualified. * * * He may be removed by the township 
.trustees or the county highway superintendent for incompetence or gross 
neglect of duty." 

This language was considered in an opm10n of this department of date April 
4, 1916 (Opinions Attorney-General 1916, p. 606), and the conclusion reached was 
that while in the terms of the statute the trustees might remove the superintendent 
only for the causes specified in the statute, yet such trustees might at any time ac
complish the removal by merely appointing a successor. The opinion last noted is 
of course not precisely in point here, owing to change in the language of the statute; 
but on the other hand the legislature in making the _change has certainly not indicated 

12-Yol. 1.-A. G. 
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an intention of broadening the authority of the trustees in the way:of appointing for 
a definite term. 

Your second question is therefore answered in the negative. 
Respectfully, 

JOHN G. PRICE, 
Attorney-General. 

207. 

TAXES AND TAXATION-LEVIES UNDER SECTION 3298-15d (107 0. L. 79) 
ARE UPON ALL TAXABLE PROPERTY OF TOWNSHIP INCLUDING 
MUNICIPAL CORPORATIONS. 

Tax leuies made under authority of section 3298-15d (107 0. L. 79) are to be made 
upon all the taxable property of a township, including that of municipal corporations 
therein. 

CoLUMBus, Omo, April 17, 1919. 

HoN. G. B. FINDLEY, Prosecuting Attorney, Elyria, Ohio. 
DEAR Srn:-Under date April 2, 1919, you submit for the opinion of this de

partment the following: 

"I am interested to know whether township trustees have the right 
under section 3298-1 G. C. (106 0. L. 589), in raising money for the improve
ment of roads within the township, to levy a tax both upon the property of 
the township and upon that of a municipal corporation situated therein." 

Said section 3298-1, to wh ch you refer, is found in its present form in 107 0. L. 
73. It is the opening section of a series of statutes (section 3298-1 to 3298-15n) which 
vests in township trustees authority to construct roads. The cost of improvements 
undertaken by virtue of said series of statutes, may, according to the terms of se.!)tion 
3298-13 (107 0. L. 77) be paid partly by assessment and partly "out of the proceeds 
of any levy or levies for road purposes upon the grand duplicate of al! the taxable prop
erty in the township." Specific authority for the making of the tax levy is given in 
section 3298-15d (107 0. L. 79), which section is here quoted in full: 

"The proportion of the compensation, damages, costs and expenses of such 
improvement to be paid by the township shall be paid out of any road im
provement fund available therefor. For the purpose of providing by taxa
tion a fund for the payment of the township's proportion of the compensa
sation, damages, costs and expenses of constructing, reconstructing, resurfac
ing, or improving roads under the provisions of section 3298-1 to 3298-15n inclu
sive of the General Code and for the purpose of maintaining, repairing or 
dragging any public road, or roads, or part thereof, under their jurisdiction 
in the manner provided in sections 3370 to 3376, inclusive, of the General 
Code, the board of trustees of any township is hereby authorized to levy 
annually a tax not exceeding three mills upon each dollar of the taxable 
property of said township. Said levy shall be in addition to all other levies 
authorized by law for township purposes and subject only to the limitation 
on the combined maximum rate for all taxes now in force. The taxes so 
~uthorized to be !~vied shall be placed by the county auditor upon the tax 
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duplicate against the taxable property of the township and cotlected by the 
county treasurer as other taxes. When collected 5'1Ch taxes shall be paid 
to the treasurer of the township from which they are collected and the money 
so received shall be under the control of the township trustees of such town
ship for the purposes for which such taxes were levied." 

Language very similar to that of the section just quoted is found in sections 1222 
(107 0. L. 132), and 6927 (107 0. L. 101), relating respectively to levies of taxes for 
township's share of cost of improvements under the supervision of the state highway 
department, and under the supervision of the county commissioners. 
~ A reading of sections 3298-13 and 3298-15d would seem to leave little room for 
doubt that the legislature intended the levy to include property within a municipal 
corporation situate in the township; but if there can be any doubt on th:tt score, it is 
certa1nly dispelled by reference to sections 3298-25 to 3298-53 (107 0. L. 83), which 
provide for the creation of "road districts" embracing the territory of a township out
side of municipal corporations therein, and the levying of a tax on the taxable property 
of said district, the very object of this series of statutes being to guard against situa
tions wherein an already high rate in a municipality might make inadvisable the levy
ing of a tax on all the taxable property of the township, and to leave a way open for 
the raising of funds for improvements under the direction of township trustees through 
the levying of a tax on all the property of the township out~ide of municipal corpora
tions therein. Furthermore, section 3298-18 (107 0. L. 82), which has reference, 
among other things, to creating a township fund for the dragging, maintenance and 
repair of roads, provides for a levy "upon all the taxable property of the township 
outside of any incorporated village or city, or part thereof therein situated." 

You are, therefore, advised that a levy made by virtue of section 3298-15d is 
applicable to all the taxable property of the township, including that of municipal 
corporations therein. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

PARTITION FENCES-SECTIONS 5913, 5914 AND 5915 G. C. CONSTI
TUTIONAL. 

Sections 5913, 5914 and 5915 of the General Code (Jormerly known as R. S. Sec. 
4243), are not unconstitutional. See Zarbaugh, Treas. vs. Ellinger, 99 0. S. 133. 

CoLUMBus, Oruo, April 17, 1919. 

HoN. HAVETH E. MAu, Prosecuting Attorney, Dayton, Ohio. 
DEAR Sm:-Acknowledgment is made of the letter of March 5th, addressed to 

this department by Hon. William K. Marshall, assistant prosecuting attorney of 
Montgomery county. 

Said letter calls attention to the case of Beach vs. Roth, et al., 18 0. C. C. (N. S.) 
579, affirmed without opinion in 80 0. S. 746, and raises the question as to the consti
tutionality of section 4243 R. S., now code section 5913, 5914 and 5915. Said sections 
read as follows: 

"Section 5913. If either person fails to build the portion of fence assigned 
to him, the township trustees, upon the application of the aggrieved person, 
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shall sell the contract to the lowest responsible bidder agreeing to furnish the 
labor and material and build such fence according to the specifications pro
posed by the trustees, after advertising them for ten days by posting notices 
thereof in three public places in the township. 

Section 5914. When the work is completed in conformity with such 
contract and to the satisfaction of the trustees, they shall forthwith certify the 
costs to the township clerk, and, if not paid within thirty days, such clerk 
shall certify them to the auditor of the county with a statement of the amount 
the fence sold for, adding thereto a proportionate !tmount of costs and ex
penses of such sale, with a correct description of each piece of land upon 
which the costs are assessed. 

Section 5915. The county auditor shall place such amounts upon the 
tax duplicate to be collected as other taxes, and the township trustees shall 
at the time certify the amount due each person for building such fence and the 
amount due each trustee and clerk for services rendered therein. The auditor 
may anticipate the collection thereof and draw orders for the payment of such 
amounts out of the county treasury." 

The syliabus of the case just mentioned (18 0. C. C. N. S. 579), says: 

"Section 4243, Revised Statutes, providing for the building of line fences 
and the assessment of the cost thereof upon adjoining proprietors, is un
constitutional." 

Speaking of this case, the Attorney-General, in an opinion rendered on Jan
uary 5, 1917 (Opin. of Atty. Gen., 1916, Vol. II, p. 1976), said (at p. 1977): 

"The syllabus in the case of Beach vs. Roth, et al., trustees, 18 0. C. C., 
N. S., 579, is misleading, the broad statement of the syllabus being that 
section 4243 R. S. is unconstitutional. If sufficiently appears, however, from 
the opinion of the court, that the court had in mind a situation where the lands 
on which it ·was sought to lay the imposition were unenclosed and were in
tended by the owntir so to remain and that the owner had no occasion for a 
line fence for the purpose of controlling his own domestic animals or for any 
other purpose except it might be to protect his lands from the domestic animals 
of his ·neighbor, who was seeking to compel him to share in the expense of 
constructing a line fence. This case was affirmed without report in 80 0. S., 
746, on the authority of the Alma Coal Company vs. Cozad, treasurer, supra 
(79 0. S. 348)." 

In McDorman vs. Ballard, et al., 94 0. S. 183, our supreme court was asked to 
reverse the judgment of the court below upon the ground that sections 5908 et seq., 
G. C. are unconstitui.ional. Citing the Alma Coal Co. case, above mentioned, the 
court said (p. 184): 

"It was held that the act cocld not be so construed and administered 
as to charge an owner of lands which are, and are to remain, unenclosed, 
with any part of the expense of constructing and maintaining a line fence 
for the sole benefit of the adjoining proprietor. It does not appear i:n the 
present case that the lands of plaintiff in error are unenclosed, and therefore 
they do not come within the exceptions of the provisions of the statute men
tioned in the case to which we have referred, and upon the authority and the 
holding in that case the judgment of the court of appeals is therefore af
firmed." 
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The constitutionality of the statutes in question was again upheld in the recent 
case of Charles H. Zarbaugh, Treasurer, vs. John P. Ellinger, decided by the supreme 
court of Ohio on December 31, 1918. This case is not yet officially reported, but 
will appear in 99 0. S. at page 133. The facts in that case were as follows: 

The trustees of the township in which the lands were situate, proceeding under 
section 5908 G. C. and sections following, ordered Ellinger, the defendant below. t0 

build one-half of the fence on each side of a private right of way which passed througn 
farm lands owned by others. This, Elli.nger rdused to do. The trustees then causeci 
the fence to be built pursuant to the statute a;nrl the cost of it was certified to the 
coWlty auditor. Suit was brought by the county treasurer to collect the amount so 
certified. The jury returned a verdict for the defendant. It was conceded that 
the verdict of the jury necessarily followed the charge of the trial court, which en
tertained the view that the statutory provisions under which the assessment was 
made are unconstitutional. 

The constitutionality of the statutes in question was again upheld by the supreme 
court. The syllabus of the case reads: 

"l. ·where the owner of a private right of way which passes through 
farm lands owned by others, uses it as a farm outlet to a public highway, he 
is required by the provisions of sections 5908 and 5919, General Code, to 
build and keep up one-half of the fence on each side of his private right of 
way. 

2. The enforcement of that obligation in the manner provided by the 
statute is not a taking of the property of the owner of such private right of 
way, in violation of the constitution " 

Speaking of the Alma Coal Company case, cited above, the court said: 

"It will be observed that the court did not in that case hold the amended 
section 4239 R. S. to be unconstitutional. But the right to invoke its appli
cation to a situation such as found in that case was denied. In the facts as they 
there existed, there was no possible basis for the assessment on account of 
benefit, for there was none." 

In neither the McDorman case nor the Zarbaugh case was any reference made 
by the court to the Beach case, affirmed without report in 80 0. S. 746. If, however, 
such affirmation must be taken as a decision to the effect that the statutes in ques
tion are unconstitutional, it is evident that such decision has in effect been overruled 
by the later cases just cited. 

I therefore advise you that sections 5913, 5914 and 5915 G. C. (formerly knowv 
as section 4243 R. S.) are not unconstitutional. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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209. 

TAXES AXD TAXATION-CONSTRUCTION OF SECTIONS 5501 AND 
183 G. C. AS TO "GOOD WILL" FOR PURPOSES OF TAXATION. 

Neither "good will" nor patent rights, separately considered, constitute "prop
erty" within the meaning of sections 5501 and 183 of the General Code, providing for the 
annual franchise tax and the initial fee, respectively, exacted from foreign corporations; 
nor is "good will' to be considered as an enhancement of the value of the tangible prop
erty of such corporations for the purpose of such statutes with a view to arriving at the 
value of the whole property as a unit. 

COLUMBUS, Omo, April 17, 1919. 
Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-You have submitted to this department for opinion the following 
question: 

"A foreign corporation which owns and uses a part of its capital in this 
state and does business here reports in its annual statement that a part of 
its capital stock represents "good will," and that another part thereof rl'\I)
resents patent rights. 

Should good will and patent rights, or either of them, be considered as 
'property' for the purpose of determining the proportion of the authorized 
capital stock of such corporation represented by property and business in 
Ohio; and, if so, what if any part or portion of such good will or patent rights 
should be regarded as "in this state.! for the purpose of making such com
putation?" 

The statutes involved in the consideration of these questions, in so far as their 
provisions are necessary to be noted here, are as follows: 

"Section 5499. Annually, during the month of July, each foreign cor
poration for profit, doing business in this state, and owning or using a part 
or all of its capital or plant in this state, and subject to compliance with all 
other provisions of law, and in addition to all other statements required by 
law, shall make a report in writing to the commission in such form as the 
commission may prescribe. 

Section 5501. Such report shall contain: 
1. The name of the corporation and under the laws of what state or 

country organized. 
2. The location of its principal office. 

* ** * * * * * * * 
5. The amount of authorized capital stock, and the par value of each 

share. 
* * ** * * * * * 

7. The natu e and kind of business in which the company is engaged 
and its place or places of business, both within and without the state. 
* * * * * * * * * * 

9. The value of the property owned and used by the cempany in this 
state, where situated, and the value o the property owned and used outside 
of this state, and where situated. 
* * * * * * * * * * 

Section 5502. Upon the filing of the report, provided for in the last three 
preceding sections, the commission, from the facts thus reported and any 
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other facts coming to its knowledge bearing upon the question, shall, on the 
first :\londay in September, determine the proportion of the authorized capital 
stock of the company represented by its property and business in this state. 
On the first :\londay of October, the commission shall certify the amount of the 
proportion of the authorized capital stock of each such company repre
sented by its property and business in this state, as determined by it, to the 
auditor of state. 

Section 5503. On or before October fifteenth, the auditor of state 
shall charge for collection, as herein provided, annually, from surh company 
in addition to the initial fees otherwise provided for by law, for the privilege 
of exercising its franchises in this state, a fee of three-twentieths of one per 
cent upon the proportion of the authorized capital stock of the corporation 
represented by the property owned and used and business transacted in 

. this state, which fee shall not be less than ten dollars in any case. * * *" 

As has been held in previous opinions of this department with which commission 
is familiar, the reference in section 5499 to "all other provisions of law" carries us 
back to section 183 G. C., which with the related sections provides as follows: 

"Section 183. Before doing business in this state, a foreign corporation 
organized for profit ~nd owning or using a part or all o· its capital or plant, 
in this state shall make and file with the secretary of state in such form as 
he may prescribe, a statement under oath of its president, secretary, treas
urer, superintendrnt or managing agent in this state, containing the follow
ing facts: 

1. The number of shares of authorized capital stock of the corporation 
and the par value of each share. 
* * * * * * * * * * * * * 

3. The value of the property owned and used by the corporation in 
Ohio, where situated, a.nd the value of the property of the corporation owned 
and used outside of Ohio. 

4. The proportion of the capital stock of the corporation represented 
by property ownrd and used and by business transacted in Ohio. 

Section 184. "From the facts thus reported and any other facts coming 
to his knowledge, the secretary of state shall determine the proportion of 
the capital stock of the corporation represented by its property and business 
in this state, and shall charge and collect from such corporation for the privi
lege of exercising its franchise in this state, one-tenth of one per cent upon 
the proportion of its authorized capital stock represented by property owned 
and used and business transacted in this state, but not less than ten dollars 
in any case. Upon the payment of such fee the secretary of state shall make 
and deliver to such foreign corporation a certificate that it has complied 
with the laws of Ohio and is authorized to do business therein, stating the 
amount of its authorized capital stock and the proportion of such author
ized capital stock represented in this state." 

As the commission has previously been advised, the two groups of statutes from 
which quotation has been made together constitute a single comprehensive scheme 
of taxation of the privilege exercised by foreign corporations in the ownership and 
use of property and the transaction of business in Ohio under corporate forms. Sec
tions 183 ct seq. impose a fee or tax upon the "privilege originally conferred" by the 
state upon such foreign corporations in permitting them to exercise their corporate 
franchises here (Ashley vs. Ryan, 49 0. S. 504; 153 U. S. 436); while the former im-
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pose a tax upon the continuing annual value of that privilege as enjoyed from year 
to year (Southern Gum Co. vs. Laylin, 66 0. S. 578). Therefore, it is fair to con
strue the two laws together and to resolve doubts as to the interpreta~ion of the annual 
franchise tax law, which was the later in point of enactment, in the light of the pro
visions of the law providing for the annual fee, which was the basis of the franchise 
tax law. 

I call attention to the following features common to both laws: 

1 "Property" is not the sole factor upon which the calculation required 
by each of the laws is to be made; business transacted is a factor of equal 
weight in the computation which is required 

State vs. Cabin Creek Consolidated Coal Co., 17 N. P. n. s. 60. 
(2) The property which is to enter into the calculation must be that 

which is capable of "use" and is used in this state,. 
(3) The property which must be reported and considered for the pur

pose of determining the tax must be that which has situation in the state of 
Ohio and outside of the state of Ohio, respectively. 

(4) That which renders a foreign corporation liable to compliance with 
the Ohio laws and payment of annual franchise ta.<:es, in addition to the 
doing of busi~ess in this state, is the act described as "owning or using a 
part or all of its capital or plant in this state." 

From this it might be asserted that anything in the nature of property 
which might be regarded as of the "capital" of the company is to be regarded 
as "property" for the further purposes of the section. 

If that "feature of the statutes which has been mentioned last be taken as the 
keynote of the law, then we should at once reach an answer to one part of your ques
tion, and would have to hold that all subjects of ownership which might constitute 
parts of the capital of a corporation would have to be considered as "property" within 
the meaning of that law. This would lead to the further conclusion that good will, 
patent rights, investments in stocks .and bonds, etc., in a word all intangible interests, 
must be regarded as property and a location in or out of the state assigned t.l•ereto 
for the purpose of the law. 

But it is by no means certain, that the phrase "capital. or plant" conclusively 
indicates the scope of the word "property" used in the sections under examination. 
On the contrary the phrase "where situated" used with respect to the property in 
this state in section 183 G. C. and with respect both to property in this state and 
that outside of this state in section 5501, at least suggests a m·eaning of the word 
"property" limited in scope to that which is capable of a situation of its own; indeed 
the idea which may be present in this phrase might be even limited to tangible prop
erty. Again, the employment of the word "used" not only in the sub-paragraphs 
of sections 183 and 5501 G. C., but also in the introductory paragraphs of these two 
sections in connection with the words "capital or plant," apparently negatives the 
thought of the application of any of these substantives to property or choses in action 
held as mere investments. Such indeed has been the holding of this department, 
which I believe has repeatedly advised the commission that tangible property, such 
as real estate which is not used in the business of the company, but is merely_ held 
as an investment is not to be counted in determining the basic proportion upon which 
the computation of the tax is founded. Of course, it is true, as said by Mr. Chief 
Justice Fuller, in Adams Express Co. vs. Ohio State Auditor, 165 _U. S., 194-227, thai 

"Presumptively all the property of the corporation or company is held 
and used for the purposes of its business, and the value of its capital stock 
and bonds is the value of only that property so he'.d and used." 
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But as the opinion in that case points out, this is but a presumption which may be 
rebutted by a proper showing. 

P. C. C. & St. L. R.R. Co. vs. Bachus, 154 U. S 421; 
Fargo vs. Hart, 193 U. S. 490. 

What may be termed a cursory view of the statutes involved does not, there
fore, clearly indicate the precise scope of the word "property" as therein used. It 
may mean any of the fol owing: 

(1) All things and interests, the subjects of ownership, which go to 
make up the "capital" of a corporation. 

This is the broadest of the possible meanings of the term. 
(2) Such real estate and tangible personal property as is actually used 

in the business of the company, as distinguished from such as may be owned 
and held passively as investments. 

This is the narrowest possible meaning of the term. 
(3) Some other meaning lying as it were between the extremes just 

suggested might be worked out, such as the things and interests, whether 
tangible ur intangible, that are actually used by the company in the trans
action of its business. 

It may be pointed out that if stress be laid upon the word "capital" as indicating 
the scope of the term "property" still further ambiguity is encountered; for this word 
may mean at the one extreme all the property and interests of the company, and at 
the other so much thereof only as represents the original investment, or the par value 
of the subscribed shares. 

See-Thompson on Corporations, sections 3404 et seq._, and sections 
2926 et seq., where the meaning of this word and similar phrases is discussed. 

See also-L·on Railroad Co. vs. Lawrence Furnace Co., 49 0. S. 102; 
Bradley vs. Baud.er, 36 0. S. 28. 

If this point were conclusive it is believed that the broader of these meanings 
would have to be given to the word in the sections under consideration. 

None of these points is conclusive, however, and the solution of the problem cannot 
be worked out without a careful examination of the fundamental cha·acter of the 
things known as "good will" and "patent rights" with a view to determining the prob
able legislative intent embodied in the sections under consideration as regards their 
inclusion within the scope of the meaning of the term "property." 

Th,e term "good will" grew up, so to speak, in the law of partnership. 
As defined by Lord Eldon, in Cruttwell vs. Lye, 17 Ves. Jr., 335, 346, it was said 

to be 

"nothing more than the probability that the old customers will resort to the 
old place." 

This definition, it will be observed, makes good will dependent upon place or location, 
and it is no doubt true that one J..-ind of good will is of that character. This o.d defini
tion, however, is now recognized as inadequate. · 

Vice Chancellor Sir W. Page Wood, in Churton vs. Douglas, 5 Jur. N. S. 88':, 
28 L. J. Ch. 841, said: 

" 'good will,' I apprehend, must mean every advantage-every positive 
advantage, if I may so express it, as contrasted with the negative advantage 
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of the late partner in carrying on the business himself-that has been acquired 
by the old firm in carrying on its business, whether connected with the premises 
in which the business was previously carried on, or with the name of the late 
firm, or with any other matter carrying with it the benefit of the business." 

(Italics mine.) 

Story in his work on Partnership, section 99, describes "good will" as 

"the advantage or benefit which is acquired by an establishment, beyond i;he 
mere value of the capital stock, funds, or property employed therein in con
sequence of the general public patronage and encouragement which it receives 
from constant or habitual customers on account of its local position or common 
celebrity or reputation for skill, affiuence, punctuality, or from other accidental 
circumstances or necessities, or even from ancient partialities or prejudices." 

It will be observed that Story distinguishes "good will" from "the capital stock, 
· fun,ds or property employed" in an establishment. This distinction is of some interest 

to us, for though good will has the attributes of property and as such may become the 
subject of mortgage, sale or lease in connection with the business; yet where the question 
is, as it is with us, whether or not_ the word "property" in a statute includes good will 
the fact that good will is not "property" for all purposes is of some significance. 

Definitions might be multiplied, as many courts and writers have attempted 
them. What have been quoted, however, will suffice for the purposes of the present 
discussion. Enough has been said, it is believed, to bring out the following points 
concerning the nature of good will. 

(1.) From the very natu,re of the term itself and from the definitions of it which 
have been given, it is at least certain that good wi11, however it arises, consists funda
mentally of a disposition on the part of people other than the so-called "owner" of it. 
In its original sense the term denotes an attitude of mind, and indeed in the sense in 
which we are dealing with the term it must be reduced in analysis to just an attitude 
of mind. · This attitude of mind is that which is entertained by the customers of the 
firm or company, and may be described as their probable disposition to continue to 
be customers. 

(2.) Whether the favor of the people whose attjtude of mind really constitutes 
a "good will" be bestowed upon a place, a name, a product, or anything else, it is very 
clear that it cannot originate save in the transaction of business. In other words, 
where no business has ever been conducted ther!) is no good will of the kind now under 
discussion. 

By carefully considering these two points we see how it is that one man may be 
said to own and to be able to sell an attitude of mind on the part of other men. In 
truth he cannot own nor can he sell their favor or patronage; what he can do 
is to have and dispose of the privilege of doing a particular business with them; for the 
business done which has created their attitude of mind is something which is subject 
to his control and the control of which he may yield up to another. Thus it is seen 
that "good will," though it be called "property" and though it be said to be vendible, 
cannot be separated from the business which-originated it. Hence it appears to be an 
attribute of business. 

On the whole, it is submitted that an adequate description of what is known as 
"good will" would be the privilege of carrying on a particular business. I use the 
term "privilege," not in the narrow and technical sense in which it is sometimes used 
to denote something which is the supposed creature of the state or of some natural 
monopolistic conditions, but in the sense in which it has been defined by recent writers. 
(See-"Some Fundamental Legal Conceptions as Applied in Judicial Reasoning" 
(Hohfeld), 23 Yale Law Journal, 16.) Nevertheless, in some instances the public 
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does step in and confer the privilege upon whom it chooses. For example, let us 
suppose that a corporation has been granted the right to operate a street railroad 
system over the streets of a municipality. Of course, it will by the conduct of that 
enterprise in time acquire a "good will," but it cannot dispose of that good will except 
to one who by assignment or otherwise likewise acquires the right to use the streets 
for such purpose. 

These considerations raise the question as to whether or not it could have been the 
intention of the Ohio legislature in passing the statutes which have been quoted to 
class "good will" as "property;" for, as previously pointed out in this opinion, the 
amount of the fee, both original and annual, is calculated upon two bases-property 
and business. If but one criterion were set up, and that were property, it would 
be quite proper to hold that "good will" which has many of the attributes of property 
should be considered in determining the amount of the tax. For after all, as has been 
pointed out, the real object of the law is to determine the extent to which the corporate 
franchise is being enjoyed in Ohio as compared with its total enjoyment. This could 
not be adequately done on the basis of tangible property alone. 

But where Business as well as property is to furnish a test for determining the 
extent to which a franchise is being enjoyed or exercised in this state, it would seem 
at least incongruous to measure business by some such criterion as volume of sales 
and then to introduce it again into the calculation by appraising the value of the privi
lege of doing the business as "property." In other words, such an interpretation of 
the statute would seem to give double weight to business as a factor, whereas the de
cision which has been cited holds that equal weight is due to business and property, 
respectively. 

But it may be asserted that good will, though capable of being separated from 
other property, as such, is, so long as its ownership is joined w-ith that of the .property 
which is used in the conduct of the business, simply as element entering into the or
ganic value of the whole property as an artificial unit or "going concern." Upon this 
basis it might be argued that inasmuch as the tax commission is afforded no machin
ery for making a separate appraisement of the tangible or other separate items of 
a company's property, and inasmuch too as the statute neither authorizes nor re
quires such property to be reported to the commission at its value as assessed for 
property taxation in this state and elsewhere, the legislature must have intended that 
the value of the property of the company as a whole should be to.ken into consider
ation. 

The conception of the organic value of property devoted to a single business use 
under single ownership is thoroughly established and well understood in this state. 

What was known as the "Nichols law," the essential principles of which are now 
embodied in sections 5415 to 5431 and 5445 to 5460, inclusive, of the General Code, 
provided a method of valueing the properties of public utilities, many of which ex
tended into more than one state ?r more than one county, by which the whole prop
erty was to be considered as a single unit for the purpose of appraisement. Under 
this scheme of assessment it was held that elements that might enter into and en
hance the value of the property when offered for sale as a single unit or going con
cern, such as good will and the like, were not to be eliminated in such an appraise
ment of the entire property. The following may be quoted from the decisions of 
the Ohio supreme court and that of the supreme court of the United States in these 
cases: 

"If by reason of the good will of the concern, or the skill, experience~ 
and energy with which its business is conducted, the market value of the cap
ital stock is largely increased, whereby the value of the tangible property of 
the corporation, considered as an entire plant, acquires a greater market 
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value than it otherwise would have had, it cannot properly be said not to be 
its true value in money within the meaning of the constitution, because good 
will and other elements indirectly entered into its value. The market value 
of property is what it will bring when sold as such property is ordinarily 
sold in the community where it is situated; and the fact that it is its market 
value cannot be questioned because attributed somewhat to good will, fran
chise, skillful management of the property, or any other legitimate agency 

* * * 
(Dickman, J., in State ex rel vs. Jones, 51 0. S. 492.) 
The unit is a unit of use and management, and the horses, wagons, 

safes, pouches, and furniture, the contracts for transportation facilities, the 
capital necessary to carry on the business-whether represented· in tangible 
or intangi'ble pro.perty-in Ohio, possesses a value in conibination and from 
use in connection with the property and capital elsewhere, which could as 
rightfully be recognized in the assessment for taxation in the insta,nce of these 
companies (express companies)' as the other (railroad companies, sleeping 
car companies, telegraph companies, as to which similar metho'ds had been 
previously sustained by the sup~eme court of the United States.) 

We repeat that while the unity which exists may not be a physical unity, 
it is something more than a mere unity of ownership. It is a unity of use, not 
simply for the convenience or pecuniary 'profit of the owner, but existing in 
the very necessities of the case-resulting from the very nature of the busi
ness. * * * 

There is here no attempt to tax property having a situs outsi.c!e of the 
state, but only to place a just vlllue on that within. * * * · 

(Mr. Chief Justice Fuller, in Ada.ms E},.-press Co. vs. Ohio State Audi
tor, 165 U. S. 194-220, 227.) 

The burden of the contention of the express companies is thllt they have 
within the limits of the state certain tangibl~ property, such a.s horses, wagons, 
etc.; that that tangible property is their only property within the state; that 
ii must be valued as other like property, and upon such valuation alone can 
taxes be a.ssessed and levied against them. 

But this contention practically ignores the existence of intangible prop
erty, or at least denies its liability for taxation. * * * lt matters not in 
what this intangible property consists-whether privileges, corporate fran
chises, contracts, or obligations. It is enough that it is property which, 
though intangible, exists, which has value, produces income, and pa.sses 
current in the markets of the world. * * * Now whenever separate 
articles of tangible property are joined together, not simply by a unity of 
ownership, but in a unity of use, there is not infrequently developed a prop
erty, intangible though it niay be, which in value exceeds the aggregate of 
the value of the separate pieces of tangible property. * * * 

Now, it is a cardinal rule which should never be forgotten that whatever 
property is worth for the purpo~es of income and sale it is also worth for 
purposes of taxation. * * * Suppose an express company is incorpo
rated to transact business within the limits of a state and does business only 
within such limits, and for the purpose of transacting that business purchases 
and holds a few thousands of dollars worth of horses and wagons, and yet it 
so meets the wants of the people dwelling in that state, so uses the tangible 
property which it possesses, so transacts business therein, that its stock 
becomes in i;he market of the state of the act'ual cash value of hundreds of 
thousands of dollars. To the owners thereof, for the purposes of income and 
sale, the corporate property is worth hundreds of thousands of dollars. Does 
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substance of right require that it shall pay taxes only upon the thousands 
of dollars of tangible property which it possesses? 

(11r. Justice Brewer, in Adams Express Co. vs. Ohio State Auditor, 
(Rehearing), 166 U. S., 185, 218-220.) " 

If the view last above suggested be adopted, and if we treat the word "property" 
as used in the franchise tax laws as substantially synonymous with the phrase "the 
entire property of such public utility within this state, in the prportion which• the 
value of such property bears to the value of the entire prop(}rty of such public utility" 
(section 5424 G. C.), then, it is submitted, that it would follow from such an interpre
tation that the good will must attach to and inhere in the tangible property consid
ered as a unit and be considered, in short, as an augmentation of the value of that 
property used as a unit. In other words, on this theory it could not be successfully 
argued, as it has been by counsel for one of the companies whose assessment for fran
chise tax purposes gives rise to the question which you have submitted, that all the 
good will is to be allocated to the state of origin of the corporation on the principle 
mobilia seq1mtur personam. In fact the cases cited decide exactly to the contrary by 
repeated declarations to that effect, one of which I quote at length: 

"It is suggested that the company may have bonds, stocks, or other 
investments which produce a part of the value of its capital stock, antl which 
have a special situs in other states or are exempt from taxation. If it has, let 
it show that the fact. * * * 

But where is the situs of this intangible property? The Adams Ex
press Company has, according to its showing, in round numbers 84,000,000 
of tangible property scattered through different states, and with th;i,t w.ngi
ble property thus scattered transacts its business. By the business which 
it transacts, by combining into a single use all these separate pieces and arti
cles of tangible property, by the contracts, franchises, and privileges which 
it has acquired and possesses, it has created a corporate property of the actual 
value of 816,000,000. Thus, according to its figures, this intangible 
property, its franchises, privileges, etc. is of the value of $12,000,000 and its 
tangible property of only 84,000,000. Where is the situs of this intangible 
property? Is it simply where its home office is, where is found the central 
directing thought which controls the workings of the great machine, or in 
the state which gave it its corporate franchise; or is that intangible prop
erty distributed wherever its tangible property is located and its work is 
done? Clearly, as we think, the latter. Every state within which it is 
transacting business and where it has its property, more or less, may right
fully say that the 816,000,000 of value which it possesses springs, not merely 
from the original grant of corporate power by the state which incorporated 
it, or from the mere ownership of the tangible property, but it sprmgs from the 
fact that that tangible property it has combined with contracts, franchises, 
and privileges into a single unit of property, and this state contributes to that 
aggregate value not merely the separate value of such tangible property as is 
within its limits, but its proportionate share of the value of the entire prop
erty. That this is true is obvious from the result that would follow if all 
the states other than the one which created the corporation could and should 
withhold from it the right to transact express business within their limits. 
It might continued to own all its tangible property within each of those 
states, but, unable to transact the express business within their limits, that 
812,000,000 of value attributable to its· intangible property would shrivel to 
a mere trifle. 

(From opinion of Mr. Justice Brewer, supra, at pp. 222-224.)" 
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Indeed it is believed to be clear that if the word "property" is to be read in the 
sense now under consideration, good will ll,s an element contributing to the unit value 
of the whole is not to be segregated and allocated to the state of origin or the place 
from which the actual control of the corporate concern is exercised, but, consistent 
with the Ohio policy and the decisions of the courts, must be distributed pro rata where 
the tangible property is found. 

TI11is, New York had a law taxing foreign corporations upon their "capital em
ployed * * * within this state." (Laws of 1896, section 181, Chap. 908). Under 
this law a number of interesting decisions have been made involving the taxation 
of good will, patent rights, etc. These decisions are not strictly in point because 
the New York law is primarily a property tax law; but upon the point of the situs of 
good will and other similar interests one of them, People ex rel. vs. Roberts, 159 N. Y. 
70, is instructive. I quote from the minority opinion of Gray, J., and the prevailing 
opinion of Vann, J., in that case: 

(Gray, J.): 

"The important question, which arises upon this appeal, is whether a 
tax could legally be assessed upoll' the relator which included, in the items 
going to make up the amount of capital employed within this state, the copy
rights and the good will of the corporation. The statute provides, that the 
tax upon a foreign corporation 'is to be computed upon the basis of the capital 
employed by it within this state,' * * * and we have held that that 
means only such of the capital as was represented by the value of property, 
whether of money, goods or other tangible things. * * * It is the policy of the 
state, with respect to corporations which are createdJ!Dder the laws of another 
state or country and do .business in this state, that a tax should be assessed upon 
that business. The jurisdiction to impose the tax is gained by reason of the 
business which they are privileged to do here under the protection of our laws. 
* * * So far as the franchises themselves of the foreign corporation are 
concerned, they are beyond the reach of our tax laws. * * * When it is 
sought to exercise them within this state, the condition of the right to do so is 
the liability to taxation and control by the legislature, so far as the capital 
can be seen to be employed in business here. The domicile of this relator, 
in legal contemplation, is in the state of West Virginia, and it is difficult to 
conceive of any taxation of its properties within this state, unless it be con
fined to such as are corporeal and tangible. The only properties of that 
nature, which represented the capital of the relator in this state, consisted 
in cyclopaedias which were printed and put upon the market and in its pecun
iary assets, in bank account, or in accounts receivable. Its copyrights are Fed
eral grants of privileges and no more power exists to include them in the 
valuation for assessment purposes, than would exist with respect to patent 
rights. It has been but recently held by us, ih People ex rel. * * * vs. 
Assessors (156 N. Y., 417), that patent rights cannot be made the subject 
of taxat~on, and if they are not taxable, clearly, the same principle, which 
exempts them from the taxing power of the state, should exempt copyrights. 
* * * 

Nor does the power exist to assess a foreign corpor,ation upon its good 
will. That is an intangible asset of the corporation, whose only conceivable situs 
is at its domicile. It is the reputation of the business. It may be defined 
as the right acquired to continue the public,!ltion and sale of the cyclopaedia 
under the protection of the copyrights, and that could not be regarded as 
capital employed within this state. * * * It appertains to the cor
poration as such and can exist only where the corporation exists, viz: within 
the territory of the governme,i.t which created it. 
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* * * In the case of a domestic corporation, however, the field of 
assessment is wider and comprehends both the corporate franchise and the 
business. Xothing is beyond the reach of the taxing power of the state in such 
a case, which is not rendered exempt by Federal law. Therefore, it was 
that in People ex rel. • • * vs. Roberts (154 X. Y. 101), we held that in 
appraising the capital stock of a domestic corporation at its actual value, the 
element of the good will of the business * * * might be included in the 
appraisal: " * * ." 

(Vann, J.): 
"Cop)Tights clearly stand on the same basis as patent rights, with reference 

to the subject of taxation by the state, and as we have held that the former are 
exempt the latter should be held exempt also. * * * 

Xo other item is open to discussion except the 'good will of the corpora
tion and the good will acquired by it,' * * * 

Good will is a modem but important growth of the law, not mentioned 
by some of the early writers, but given great prominence at the present time. 
* * * 

(Judge Vann here quotes the definitions of Lord Eldon and Vice Chancellor 
·wood, both of which are given in this opinion, and refers to numerous other 
definitions of English and American courts. He also gives the definitions 
of text writers, among them that of Judge Story, which has been given in 
this opinictn. O,ne or two of these definitions will bear quotation here, in 
the lMiguage of Judge Vann): 

I~1 Parsons on Partnership it is defined as 'that benefit or ~dvantage which 
rests only on the good will, or kind and friendly feeling of others,' and in a note 
it is added 'that, so far as it has a transferable value, it consists in the ad
ditional value which a business possesses when it can be sold ·as a going concern.' 

(Italics mine.) 
Mr. Lindley, in his treatise on Partnership (Vol. 2, page 439), says, '* * 

* * it is plain that good will has no meaning except in connection with a con
tinuing business; * * *. 

Mr. Pollock says, 'That which the purchaser of the good will actually 
acquired as between himself and his vendor is the right to carry on the same 
business under the old name * * * 

(It is interesting to note that the conclusions of the learned authors 
quoted by Judge Vann are substantially the same as those hereinbefore reached 
with respect to the essential character of good will and its necessary dependence 
upon business.)" 

Coming to the facts of the precise question in the case before him, Judge Vann 
says: (p. 83) 

"The relator was incorporated in 1892, under the laws of the state of 
West Virginia, * * *. The firm of D. Appleton & Co. of the city of 
New York, owns substantially all the shares of stock that have been issued, 
and its president, secretary and treasurer are members of that firm. It never 
did any business, owned any property or had an office in West Virginia, and its 
only connection with that state is its charter, * * *. While nominally 
a corporation of West Virginia, for all practical purposes it is a Xew York cor
poration. * * * In its report to the comptroller, * * * it stated that 
its business * * * was carried on at '72 Fifth avenue, in the city of 
New York.' * * * All the business of the relator is done, and all its 
stock owned, in the state of New York The cyclopaedia is sold throughout 
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the country through D. Appleton & Co. as selling agents, and the sales of the 
relator are made almost exclusively to that firm, and wholly in this state. 
* * * 

The good will of the relator, aside from that purchased of Mr. Johnson 
(the author of the cyclopaedia), is the result of exercising its corporate fran
chises and carrying on its business in this state,and is inseparable from that busi
ness. (Italics mine.) It is the product of an investment of capital in this 
state, and the exercise here of the privilege for which the tax was laid. To 
hold that-it was not capital employed in this state upon the ground that the 
domicile of the corporation is in West Virginia, where it never transacted 
any business nor earned any good will by fair dealing and efficient methods, 
would exalt form above substance. As the good will is the result of the employ
ment of capital and an incident to an established business, it can exist for no 
practical purpose in the state where the relator * * * never invested 
any capital nor did any business. The good will of the relator be ongs to its old 
and well established business, which is conducted wholly in this state. * * * 
The value of the books, and the other tangible property used in their production, 
is augmented by the good wil!. (Italics mine.) The mere fact that good will is 
intangible does not take it out of the state, so far as the tights of taxation is 
concerned, because it is inseparably attached to property which is tangible, lo
cated in this state. * * * (Italics mine ) It exists at the place where 
it has a market value, which is where the relator carried on its business and 
earned a reputation for super or work and honorable conduct. This reputa
tions was not built up in West Virginia, where it did no business, but in New 
York, where it did all its business." 

It would seem to follow logically upon the reasoning of Vann, J., that if a cor
poration did business with tangible property located in several states the good will 
of the entire business located in several states the good will of the entire business 
should be fairly apportioned among the several states in which it did business, in 
proportion ot the extent of its tangible interests therein, as in the Express Company 
cases heretofore quoted. It is clear from the authorities which have been abstracted 
that one contention made by counsel for the companies who are interested in the ques
tion submitted to this department can be answered with assurance by saying that 
good will cannot be allocated on the principle mobilia seguuniur personam. 

But the cases which have been quoted bring us back again to the fundamental 
question which must be answered on the inquiry. For it will not do to dispose of 
the whole question, so far as it relates to good will, by saying tliat at the most good 
will must be distributed between Ohio and the rest of the world in proportion to the 
value of the prpperty situated here and eve,rywhere, respectively. If property only 
were t.he basis of the tax it would make no difference in arriving at the proportion 
whether we should leave out good will entirely or allocate it proportionally to the 
tangible and other intangible property. But, as has been pointed ·out, the tax is 
computed according to a double calculation, and if good will is to enter into that cal
culation on the side of property, though it is distributed in the same proportion between 
Ohio and the rest of the world that the property is distributed, the effect will be greatly 
to enhance the weight of property as a factor in the calculation, in comparison with 
that of business as a co-ordinate factor therein. There is, therefore, a real and prac
tical difference between eliminating good will as "property" and including it as "prop
erty" but distributing it in proportion to the other property. 

· Returning, then, to the main question, a study of the decisions which have been 
cited tends to confirm the view previously expressed, that it would violate the under
lying purpose of the law to count good will as "property" in the calculation which 
has to be made thereunder; or, putting it in another way, to take the value of the 
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property as a unit or a going concern for such purpose. An additional argument in 
the same direction is afforded by the fact that the Ohio legislature has not seen fit 
to use in the franchise tax law the formula of words which it has always used when it 
intended to provide for an appraisement of property as a unit or a going concern. The 
outstanding word in sections like sections 5424 and 5452 G. C. is "entire." This word 
in the context in which it is found in those sections clearly expresses the idea of unity 
which is so forcibly brought out in the opinions of the courts which have been quoted. 
N"othing is clearer upon careful review of all the opinions, including that of the New 
York court as well as the others, than that good will can appear as an element of value 
only when property is appraised as a going concern. When it is separated into its 
component parts the good will disappears as an enhancement of value of anything. 

Two reasons thus appear for rejecting "good will" as an element of the "prop
erty" which is required to be reported for the purpose of assessing the franchise tax 
under the sections under examination. Summarizing them, they are as follows: 

(1) Good will is the product of business; its value, if it is capable of 
appraisement at all, depends upon bu,.,iness. Therefore in a statute in which 
property and business are set over against each other in contrachstinction 
'good will' cannot be regarded as 'property'. 

(2) 'Good will' considered as an element in the value of property 
does not exist save when property is considered in its organic relations as a 
single business unit or going concern. The statutes of Ohio which are aimed at 
assessments of property on that basis US"e language which is not found in the 
statutes under examination. Therefore, it follows that it must not have been 
the intention that the word 'property' as used in the sections un~J.cr exam
ination should denote property considered as a unit or going concern. 

It should have been stated in connection with the last mentioned 'point that not 
only do sections 183 and 5501 G. C. omit any such word as "entire" in connection 
with the word "property" therein, but they also omit any requirement to the effect 
that the facts shall be reported to the secretary of state or the tax commission, as 
the case may be, upon the basis of which alone an adequate appraisement of going 
value _could be made. Let section 5422 G. C. be examined in this connection. It 
provides not only for a report of the par value of authorized capital stock, as do 
the sections under consideration, but also the market value of the shares of stock as 
of a day certain, the bonded indebtedness and indebtedenss not bonded, the gross 
receipts, the gross expenditures, statement of the value of real property used in 
operation and that not used in operation, etc. As the commission well knows, facts 
like these must be taken into consideration in making a real appraisement of the 
value of property as a unit or going concern. That sections 5501 and 183 do not 
require such facts to be reported is an additional argument in support of the conclusion 
which has been reached in this opinion, which is to the effect that no such appraise
ment or valuation was intended by these sections. 

For all these reasons, then, it is the opinion of this department that "good will" 
is not "property" for the purpose of section 5501 G. C. and the related sections. 

This conclusion is, moreover, most consistent with the context of those sections, 
in that, for reasons already stated, good will itself has no independent situs; whereas 
property the value of which must be reported for the purpose of assessing the fran
chise tax is that, the situation of which can be likmvise reported. 

It may be added tl:µi.t conversation with some of the counsel representing the com
panies whose reports have been given rise to the question submitted by you disclose 
that the "good will' reported by such companies is not such as would be arrived at 
by any method of appraisement of the property of the companies as a whole or as a 
going concern, unless the market vah.ie of the stock and the par value of the bonds 
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of the company could be taken as an absolute index of such unit value. In other 
words, the amounts shown on the books of these companies as representing "good 
will" are placed there to balance issues of stock made in payment for property and 
business of competitors or predecessors on reorganization. Thus, a person, firm or 
company will "sell out" to a corporation, receiving in payment shares of stock in the 
corporation. In some instances (though perhaps this is not so with respect to the 
companies directly in question) the vendee corporation or the reorganized corpo
ration will close out the business so purchased and dismantle its plant. In such cases 
it may be that the "good will" of the vendee corporation is thereby created or en
hanced in value; but it is submitted that the "good will" of the vendor which has 
gone out of business is destroyed. This fact is mentioned because it has been argued, 
for example, that where a corporation so acquires the assets and business of an in
dividual or corporation formerly doing business at a particular place, so much of the 
"good will" of the acquiring corporation as is represented by such acquisition should 
be allocated to the place where the old business was carried on. This cannot be so. 

Of course, in such instances the item "good will" gets on the books of the pur
chasing company when an appraisement is made of .the tangible assets purchased, 
and it represents the difference between such appraisement and the selling price of 
the stock so issued in payment therefor. 

These considerations all tend to show how complicated and untrustworthy an 
element in a computation like that required to be made under the statutes under con
sideration "good will" is, if considered as property. They confirm the view pre
viously expressed th;i.t it was never the·· intention of the general assembly in enact
ing sections 183 and 5501 G. C. to consider such elements as distinct property. As 
previously stated, it is also the view of this department that "good will" cannot be 
consisdered as an enhancement of the value of other property, for the reason that 
machinery is lacking for the ascertainment of such value on the unit basis. 

Your inquiry also covers patent right.s. As brought out by the New York case, 
such patent rights are not taxable as separate property by the state. Without going elab
orately into the discussion of this question, it is the opinion of this department that 
the principles above established afford such ~n interpretation of section 5501 and 
related statutes as to exclude patent rights from the category of property for the pur
poses of such sections. It seems fairly clear that the general assembly in using this. 
term could not have intended to indicate subjects of ownership that were not tax
able by any state. Patent rights considered as property are not only not taxable to 
a foreign corporation in Ohio, but also would not be taxable to it as "property" in 
the state of its origin. Therefore, they should for this additional reason be elim
inated from consideration entirely. 

In direct answer to your question, therefore, you are advised that neither good 
will nor patent rights should be considered as "property" for the purpose of deter
mining the proportion of the authorized capital stock of a foreign corporation rep
resented by property and business in Ohio. No objection is seen to considering book 
or otherwise estimated value of good will or patent rights as employed in Ohio for the 
purpose of reflecting upon the volume of "business" done by the corporation in Ohio. 
As previous opinions of this department have pointed out, business may be measured 
by any fair criterion of volume. Both good will and patent rights are things which 
are employed in carrying on business; the one results from business and begets more 
business; the other creates business and protects it. Neither, however, can be said, 
fairly considered, to be "property" as used in the Ohio law. 

Respectfully, 
JOHN G. PRICE, 

Attorney-Geueral. 
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210. 

APPROVAL OF BOND ISSUE OF WARREN CITY SCHOOL DISTRICT IN 
SU:\1 OF 885,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, April 17, 1919. 

211. 

APPROVAL OF BOND ISSUE OF GREENE COUNTY IN SUM OF 833,500.00 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, April 17, 1919. 

212. 

APPROVAL OF BOND ISSUE OF CITY OF MIDDLETOWN IN SUM OF 
$12,000.00. 

Industridl Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, April 17, 1919. 

213. 

APPROVAL OF BOND ISSUE OF ASHLAND COUNTY IN SUM OF 850,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, April 17, 1919. 

https://850,000.00
https://12,000.00
https://833,500.00
https://885,000.00
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214. 

APPROVAL OF BOND ISSUE OF WOODVILLE VILLAGE SCHOOL DIS
TRICT IN SUM OF $80,000.00. 

Industrial Commission of Ohio; Columbus, Ohio. 

CoLuMBus, Omo, April 17, 1919. 

MAYORS OF CITIES ENTITLED TO FEES FOR VIOLATIONS OF STATUTES 
-MUNICIPAL COURTS-HOW CREATED. 

I. Mayors of cities are entitled to fees collected in cases tried before them for violations 
of state statutes. 

2. The power to establish a municipal court having the judicial powers and jurisdiction 
of mayors, is vested in the genera! assembly by article IV of the constitution and not in 
municipa!ities under article XVIII. 

CoLUMBus,. Omo, April 18, 1919. 

Bureau of Inspection_ and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-Your letter of February 4, 1919, requesting my opinion on the 

right of the municipal judge of East Cleveland to fees in state cases, was duly received. 
Your letter reads as follows: 

"STATEMENT OF FACTS. 

The charter of the city of East Cleveland, Ohio, provides as follows: 
'Section 25. There shall be a court styled "The Municipal Court of East 

Cleveland, Ohio," held by a municipal judge chosen by the electors having 
such judicial powers and jurisdiction as is now or may hereafter be conferred 
by the general assembly of the state of Ohio upon mayors of municipalities. 
He shall have been admitted for three years to the practice of law in Ohio, and 
practiced law in courts therein for three years and shall hold office for a term 
of four years. He shall receive a salary of :$300 per annum until otherwise pro
vided by ordinance of the commission, and his salary shall not be increased 
or decreased during his term of office.' 

No ordinance of the commission having any bear:ng upon the matter 
has been passed The customary mayor's fees have been assessed in state cases 
and are on deposit in the depository of the city. Question: Is the judge 
of the municipal court entitled to such fees in state cases?" 

In addition to section 25 quoted in your letter, the following sections of the city 
charter are also pertinent to your inquiry, viz: 

"Section 26. The city manager sh,all detail one or .more mem~rs of 
the police force to perform the duties of clerk and bailiff of said court, and 

https://80,000.00
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the process of said cou rt shall be directed to the chief police officer and served 
by him or by any member of·the police force. 

Sard municipal court shall have a seal with the name of the state in the 
center, and the style of the court in the margin. 

Section 27. Error and appeal may be prosecuted as mas now or hereafter 
be provided by the general assembly of the state of Ohio for error and appeal 
from courts having like jurisdiction." 

1. Right of city mayors to fees in state cases. 
Sectio_n 4213 G. C. provides that 

"Except as otherwise provided in this title, all fees pertaining to any office 
shall be paid into the dty treasury." 

In Piqua vs. Cron, 2 N. P. (n. s.) 165, the Miami county common pleas court held 
that 

"The mayor of a city in Ohio is entitled to retain his fees and costs, collected 
in cases tried before him for violation of the criminal statutes of the state, 
,. * * and a provision of a city ordinance which purports to require hi,m to 
pay such fees and costs into the city treasury is invalid as being in conflict with 
the statutes of the state." 

In the opinion, at page 168, the court said: 

"The new Municipal Code provides in section 1536-633 (now 4213 G. C.) 
that 'except as otherwise provided in this act, all fees pertaini'ng to any office 
shall be paid into the city treasury.' It therefore appears that there are excep
tions to the rule. But for this exception it would seem, that, whether justly 
or not, under the statute, the city would be entitled to appropriate any 
money received by the mayor officially, whether earned in conection with 
municipal business or not. When we come to look for the exception, it 
would seem to appear plainly in Revised Statutes, section 1536-774 (now 
4550 G. C.), and nowhere else. That section provides that the mayor 'shall 
be entitled to receive the same fees that are, or may Le allowed justices of 
the peace for similar services.' * * * 

"Construing together with this section 1536-633 (now 4213 G. C.), 
which requires hlm to turn over all fees, 'tlxcept as otherwise provided,' and 
section 1536-774 (now 4550 G. C.) which declares him 'entitled to receive 
the same fees allowed a jus•ice 0f the peace,' and there is no difficulty in har
monizing the three, which were passed at the same time, and are of equal 
authority. They e~iden11y mean, as seems just and right, that for services 
j udi!ial or otherwise, pprformed by the mayor, for the muriicipality, he must 
be satisfied with his salary without adc'iitonal costs, and tha.t the city gets 
the benefit of the fees and co~ts accruing in the transaction of municipal 
business. But as to fees and costs earned by the mayor, while transacting, 
not the business of the city of Piqua, but of the state of Ohio, Ol' of its 
private citizens, the law, at present at least, does not give them to the cit t." 

And in Portsmouth vs. !llilstead, 8 C. C. (n. s.) 114, affirmed by the supreme 
court without report (76 0. S. 597), the court, in construing section 1536-633 R. S. 
(now 4213 G. C.), said (page 116): 

"When the legisla.t ure provided that all fees 'pertaining to any office' 
shall be paid into the city treasury, did it intend more than the fees pertain-
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ing to the office of the mayor, and such as arose from duties pm:ecy munic
ipal? * * * 

The state fixes and controls the amount and character of fees in state 
cases, and has del./:)gated to municipal councils authority to fix the fees for 
violation of its municipal laws. The scheme of legislation recognizes the 
distinction between the jurisdiction, powers and duties of the mayor, and 
Sll4lh as he exercises as an ex-officio justice of the peace. * * * 

It would seem, therfore, that * * * 'aH fees pertaining to any 
office,' under the rule established in Ravenna vs. Penn. Co. (45 0. S. 118) 
refers to mun'icipal fees or such that may be fixed and controlled by municipal 
authority." 

To the same effect is opinion No. 285, in 1913 Annual Report of the Attorney
General, Vol. I, page 257. 

See, also, on this subject Cambridge vs. Smallwood, 6 C. C. (n. s. 230, affirmed 
75 O. S. 339; and Bellefontaine vs. Haviland, 3 N. P. (n. s.) 99, holding that section 
4270 G. C. applies only to mayors of villages. 

Under authority of the Cron and Portsmouth cases, supra, I am of the opinion 
that mayors of cities are entitled to fees collected in cases tried before them for vio
lations of state statutes. 

2. Power of Home Rule charter cities to establish courts. 
But what has been said does not· necessarily mean that the judge of the munic

ipal court of East Cleveland is entitled to the fees collected in state cases. It is a 
vital question in this case whether East Cleveland had the power to establish a mu
nicipal court, in view of section 1, article IV, of the state constitution, which provides 
that the judicial power of the state shall be vested in the supreme court, courts of 
appeal, wurt of common pleas, court of probate, and such "other courts" inferior 
to the courts of appeal as may from time to time be "established by law," and the pro
vision of section 15, article IV, that laws may be passed to "establish other courts, 
whenever two-thirds of the members elected to each house shall c,oncur therein." 

The general assembly in numerous instances after the adoption of the home rulE' 
amendment, and apparently in the exercise of the authority conferred by sections 
1 and 15 of article IV, bas fStablished municipal courts in charter cities, but the ques
tion whether article XVIII has conferred such power either exclusively or concur
rently or at all upon borne rule charter cities has not, so far as I have been able to 
ascertain, been authoratively decided by any court. There are, however, judicial 
expressions in some of the supreme .court decisions, apparently concurred or ll.Cqui
esced in by all the judges, to the effect that article XVIII has 110 application what
ever to the judicial organization of the state. Thus, in State vs. Yeatman, 89 0. S., 
44. in which the constitutionality of the acts enlarging the jurisdicdon of the munic
ipal courts of Cin,innati and Da.vton were involved, Judge Shauck, at page 47 and 
48, said: "The provi.sions of article XVIII as amended have no relation to the ju
dicial organization of the state, but only to the government of municipalities." And 
in Hesse case, 93 0. S., 230, also involving the validity of a certain section of the act 
establishing the municipal court of Cincinnati, the court was characterized as a stat
utory court only." 

Perhaps the nearest direct approach to the question under consideration was 
made in Ide vs. State, 95 O. S., 224, where the court eliminated its discussion with 
the remark that, 

"It is sufficient to say * * * that this charter does not purport to estab
lish a court." 

The East Cleveland case, however, cannot be so easily disposed of, because the 
charter in express terms does purport to establish a court. Section 25 clearly states 
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that there shall be a court styled "The ~lunicipal Court of East Cleveland, Ohio." 
The powers and jurisdiction of the court are also provided for. It is also provided 
that a judge shall be chosen by the municipal electors, and that such judge must pos
sess certail' qualifications. His term of office and annual salary are also fixed. "Gnder 
section 26 provision is made for a court clerk and bJiliff, for the servire of process, 
and for a seal, and in section 27 provision is made for the prosecution of appeal and 
error proceedings. 

If the provisions of sections 25, 26 and 27 of the East Cleveland charter do not 
establish a court, it would be difficult to find language which would have that effect. 

The courts have heretofore bad occasion to determine what is meant by the ex
pression, "to establish courts," as used in article IV. 

In :.\lendelson vs. :.\Iiller, 11 X. P. (n s.) 586, the Cuyahoga common pleas court, 
in an opinion by Judge Phillips, held: 

"The general assembly establishes a court when it enacts thaL there shall 
be a court, fixes the number of judges, defines the jurisdiction and prescribes 
the procedure to be followed therein." 

In the opinion, at page 588, the court say: 

"For the legislature to enact that there shall be r court, for it to fix the 
number of judges, to define the juriscliction,- and to prescribe the procedure, 
etc.., is to establish a court." 

The court also in that case clearly pointed out that courts, other than those speci
fically named in and , reated by the constitution, are established by the general assem
bly, and that such courts can only be established "whenever ,;wo-thirds of the members 
elected to each house shall concur therein." 

Certain de,:isions of the supreme court, some of which were decided after the 
adoption of the h0me rule amendment, tend very strongly to the conclusion that the 
power to establish courts (other than the constitutional courts), inferior to thi> courts 
of appeals, is vested only in the general assembly. 

In State vs. Bloch, 65 0. S., 370, the court, at page 391, speaking with reference 
to section 1, article IV, of the state constitution, said: 

"The general power i's here undoubti>dly granted to the general assembly 
to creat.:i courts other than those enumerated in the section; and the material 
inquiry is, what other courts may be so created? The answer is found in the 
language of the section, which is, 'such' other courts 'as the general assembly 
may from time to time establish.' That language vests in that body full 
power to determine what other courts it will establish, local, if deemed proper, 
either for separa e counties or districts, and to define their jurisdiction and 
powers. Tl:te only limitation placed upon the exercise of that power is that the 
courts so established shall be inferior to the supreme court, subject, of course, 
to tbe further qualification that no legislation can alter the judicial system 
established bv the constitution, nor interfere with the courts designated by 
that instrument as the recipients of the judicial power. Apparently there 
could liave been but one purpose in making this special graPt of legislative 
power, and that was to enable the general assembly to meet the public needs 
for additional courts; as they might arise in different parts of the state." 

And in State vs. Ritchie, 97 0. S., 41, the court held: 

"Section 1 of article IV of the constitution confers upon the general 
assembly of Ohio authority to establish by law courts inferior to the courts of 
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appeals, throughout the entire state, or in any one or more localities within 
the state." · 

In the opinion at pages 46 and 47, the court said: 

"Section 1 of article IV vests in the general assembly of Ohio authority 
to establish by law courts inferior to courts of appeals. This provision of the 
constitution was adopted after the decision of this court in the case of State 
ex rel., vs. Bloch, 65 0. S., 370, holding that similar language in the constitu
tion of 1851 vested in the general assembly 'full power to determine what 
other courts it will establish, local, if deemed proper, either for separate 
counties or districts, and to define their jurisdiction and powers.' When this 
provision was written into the amendment of 1912, and adopted by the elec
tors of the state, it was done with the knowledge of the construction given it by 
this court. It must have been the intention not only of the constitutional 
convention, but of the ">lectors adopting it, that the same construction would 
obt2in; otherwise thfl language would have been c.hangPd to indicate a different 
intent and purpose." 

In view of the somewhat unsettled state of the law as tp the exact scope of the 
powers conferred upon home rule cities under articlsl XVIII of the constitution, espec
ially with respect to subjects which seem to be specially provided for in other sections 
of the "onstitution (for example, taxatio~ and courts), questions such as the one under 
consideration are not free from doubt. 

The language of Judge Jones in State vs. Cooper, 97 0. S. 86, 92, seems pertinent 
at this point, viz: 

"The power of taxation in every form, the power of eminent domain, the 
power to establish courts of record or conciliation and to define their jurisdic
tion, these may be so employed by chartered cities as to affect only their own 
people, and, thus considered, seem local in character. But it do{Is not follow 
that the home rule sections above named, endow municipalities with such powers, 
nor with the pou-ers now claimed here. Especially is this true if consideration 
be given to other express provisions of the constitution." 

In view of the policy that has, without apparent objection, been pursued by the 
general assembly in establishing municipal courts in home rule cities, such as Cleve
land, Cincinnati, Dayton, and Sandusky, and the decision above referred t0, it would 
seem reasonable to conclude that the power to establish municipal courts is found in 
article IV, and not in article XVIII of the constitution, and that, therefore, it is the 
general assembly only that has the power. 

It might be contended with some plausibility that municipalities possess the p0wer 
under article XVIII to establish local tribunals with jurisdiction limited to municipal 
offenses only, thereby .ixcluding state cases. Bui;, however, that may be (and I ex
press no opinion on the matter), I am of the opinion that the power to establish courts 
having t.he judicial powers and jurisdiction of mayors, is wsted in the general assembly 
by article IV of the constitution, and not in charter cities under article XVIII. It 
follows, therefore, that the municipal jur!ge provided for in section 25 of the East 
Cleveland charter is not entitled to the fees referred to in your letter. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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216. 

TOWNSHIP TRUSTEES-DISBURSEMEXT OF POOR RELIEF FUND
~IAXIPL'LATED SO AS TO IXCREASE TRGSTEES CO:\IPEXSATION
WHEX PAY:\IEXTS OF SA:\IE ILLEGAL. 

Where township trwitees so manipulate their official transactions in disbursing the 
poor relief, as to unnecessarily increase their compensation under section 3294 G. C., 
their service to the extent augmented with such object of personal gain is not "service in the 
business of the township" as proiided in said section and such trwitees are not entitled 

. to compensation therefor. 
Cou;~rnus, Omo, April 18, 1919 

HoN. W. R. WHITE, Prosecuting Attorney, Gallipolis, Ohio. 
DEAR Sm:-Acknowledgment is made of the receipt of your letter dated March 

26, 1919, containing supplemental facts relating to YO\lr inquiry of February 28, 1919, 
in which you request the opinion of this department as to the legality of certain practices 
of the township trustees in disbursing township funds for the relief of the poor. 

To state the situation and exhibit the question contained in your letters, it is deemed 
sufficient_ to quote from that part of your second letter which contains the comments 
of the report of the examiner, Mr. M. H. Jenkinson, as follows: 

"The compensation illegally drawn as set forth above and which is ordered 
paid back into the treaSUD' of the township was not drawn for 'service in the 
business of the township' as required by -t:he section quoted, but upon flimsy 
excuses, made in most cases without reference to the service rendere'd but 
merely for the purpose of getting the money. Four out of five days' ser
vices ::ilai,med was for giving a single order for groceries, for coal or for a note to 
the poor doctor. In a majority of the cases the amount of the relief given was 
less than the amount of the charge made by the trustee for the serviJe. In 
fact in 1916, when nine-tenths of the days charged for were in connection with 
the disbursement of aid to the poor, the total amount disbursed by all three 
trustees, as shown by their statements, was $289.25, while their pay for dis
bursing same was $450.00. 

As evidence chat the service accounts of the trustees were ma:le with a 
view of getting the maximum salary allowed by law, it is only necessary to 
observe the accounts of the two old members-Messrs. McCormick and 
Snead. Each succeeded in having the poor of his district get sick or needy 
on different days, so that a day's service might be ..:harged for each order 
given. Mr. Jones, the new member who entered upon his duties in 1916, 
gave many orders in one day during the first month or two of his term, but 
he soon fell into (he ways of his elders, and arranged h·s orders so as to cover 
the maximum number of days. He retired from office September 1, 1917, to 
become county rPcorder. 

In addition to showing that most of the charges are for a single order 
for relief, or for the doctor, they show in several instances that two days 
were charged for on a single date In many instances an order was given for 
groceries one day and an order for coal to the same person the following 
day. Both needs could have been attended to in one day had the trustee 
made an investigation. If he made no investigation then he rendered no 
service that should entitle him to a day's compensation. The section quoted 
says that compensation was to be received for each day's service. One 
minute or even five minutes, required to write an order for a dollar's worth 



378 OPINIONS 

of groceries, or a note to the doctor, cannot be construed as a day's service." 

From the matter above quoted, it is apparent that the legality of the action of 
the trustees, in so manipulating the township business as to increase the number of 
days for which they may charge the per diem compensation allowed by law, is involved. 

Sections 3294 (as amended in 107 0. L., 698) and 13105 G. C. are pertinent and 
in part are: 

"Section 3294. Each trustee shall be entitled to * * * two dol
lars and fifty cents for each day of service in the business of the township, to be 
paid from the township treasury. The compensation of any trustee to be 
paid from the treasury shall not exceed two hundred and fifty dollars in any 
year, including services in connection with the poor." 

Section 13105. Whoever, knowing it to be false or fraudulent, in whole 
or in part, makes, presents for payment or certifies as correct to * * * 
the township trustees or other township officer, a claim * * * or other 
evidence of indebtedness for procuring its allowance * * * out of the 
treasury * * * of the township * * * shall be imprisoned." 

Subject to the limitations of two hundred and fifty dollars, we have here author
ity for the payment to township trustees of two dollars and fifty cents for each day's 
service in transacting the business of the township. 

It has been held by the courts of this state that the law does not recognize parts 
of days in construing provisions of this kind which make a per· diem allowance, and 
without citing authority it may be correctly said that if, in the discharge of the duties 
referred to in your letter, the trustess, acting in good faith in issuing the orders for 
poor relief on a certain day, did not have a sufficient number of applications for poor 
relief to occupy a whole day, and there was no fraud or procurement on their part 
to induce applicant to make their applJication on other days, with a view of increasing 
the number of days which such trustess could charge for their services, then and in 
that event neither section 3294 nor 13105, supra, would be violated. But, where the 
trustees connive and conspire to time the application for poor relief and their official 
action thereon, in such a manner ots to unnecessarily require the action of the trus
tees upon different days, and when in the ordinary prosecution of such :ownship bus
iness such applications could be acted upon and surh official services rendered in one 
day, then such acts and conditions present a totally different sitµ~tion, and in such 
a case, in his acts whereby he makes it necessary for bis own private gain, that he 
perform official duties upon another day and thereby increase the amount of compen
sation which he may collect from the township, such trustee is not engaged in the "serv
ice in the business of the township" but is acting in his own corrupt personal interest 
and dictates of common decency and honesty would prvhibit such an officer from 
profitmg by his own betrayal of his trust. 

All of the above acts and facts being proven, there is no reason for concluding 
that such an official is not presenting a fraudulent claim to the township treasury 
when he presents a claim for such services for payment, as prohibited-by section 13105 
G.C. 

As said in State ex rel. vs. Maharry, 97 0. S., at p. 276: 

"Finally we have come to regard all public property and all public 
moneys as a public trust. The public officers in temporary custody of such 
public trusts are trustees for the public, and all persons undertaking to deal 
with and participate in such public trust do so at their peril; that is, the 
rights of the public, as beneficiaries, are paramount to those of any private 
person or corporation." 
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It is common knowledge that a public office is a public trust and that the officers 
having charge of the disbursement of public funds stand in a fiduciary relation to the pub
lic and are charged with the utmost good faith in the discharge of their official duties 
in connection with the disbursement of public funds. The penal statutes of Ohio 
prohibit an officer charged in law with the making of contracts and expenditure of public 
money from being interested financially in any contract wbich he is so authorized to 
make. This is done on the theory that he must not be interested in any contract 
because his only interest therein must be in behalf of the public authority he exercises 
and whose funds he disburses. It has long been held that public policy prohibits 
such an interest on the part of an officer. 

As stated by Judge Bigger in State vs. Pinney, 13 0. D., p. 211: 

"It is a doctrine of our law, as <ld as the principle of equity, that an 
agent in the execution of his agency, shall not be permitted to put himself 
in a position antagonistic to his principle. An agent by accepting the under
taking committee' to his care, impliedly agrees that he will use his best en
deavors to further the interest of his principal. This principle of law pre
cludes him absolutely from dealing with himself either directly or indirectly." 

What was said in that "ase about public policy precluding an officer (in that case 
a county commissioner) from being interested in a contract of his principal would 
apply with no less reason and force to an agent or officer so arranging and manipulat
ing the business of his principal as to increase bis compensation to the detriment of 

the interest of bis principal. 

As against the considerations above indicated, it might be claimed that section 
3294 confers sufficient discretion and authority upon the trustees that they may ar
range their business in such manner as they choose, without violating the spirit or 
letter of section 13015. 

In answer to such a claim, it may be observed that the doctrine of law, which 
as stated by Judge Bigger in the Pinney case, supra, is as old as the principles of equity 
that an agent in entering the service of his principal agrees that he will use his best 
endeavors to further the interest of that principal, is underlying and read into every 
law creating an office or trust, or defining the duties thereof. 

Section 2856 G. C., relative to the duties of the county coroner, provides that 
when information is given to any coroner that the body of a person, whose death is 
supposed to have been caused by violence, has been found within his county, he shall 
proceed to inquire how the deceased came to his death, and that his fees, the cost of 
subpoenaing witnesses, etc., shall be paid by the county. 

In State ex rel. Jones vs. Bellows et al., 15 C. C., 504, the court quotes with ap
proval the decision of the supreme court of Pennsylvania (Lancaster Co. vs. Mishler, 
100 Pa. St., 627), in which it is held that the power to hold an inquest 

"is not a power to be exercised capriciously and arbitrarily and against 1111 
reason • * *. If there be no reasonable ground to suspect that the 
de11th was not 11 natural one, it is a perversion of the whole spirit of the law 
to compel the county to pay him for such services." 

and in the Ohio case, page 510 of the opinion, the court concludes: 

"the coroner must act in good faith-not capriciously or arbitrnrily." 

Because of these principles of public policy, long sanctioned by the courts of this 
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state, it is concluded that in so far as charges are made for services so fraudulently 
made necessary, it is the opinion of this department that the same are illegal. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

217. 

EMBALMING DEAD HUMAN BODIES-SECTION 1344 G. C. VIOLATED 
-JUSTICE OF PEACE SHOULD HOLD ACCUSED TO PROPER COURT 
WHEN COMPLAINT FILED-EXCEI'TION. 

Where a complaint is filed with a justice of the peace, charging a person with a vio'ation 
of the statute governing the embalming of dead human bodies, such officer should hold the 
accused to the proper court having jurisdiction, un'ess the accused, in a ·writing subscribed 
by him, 1i:aine a jury and submit to be tried by such magistrate. 

CoLu,rnus, Omo, April 18, 1919. 

HoN. B. G. Joirn~, Secretary-Treasurer, State Board of Embalming Examiners, Columbus, 
Ohio. 

DEAR Si R:-Acknowledgment is ma.!de of your requesit for an opiaion on the follow
i;ilg et'atement of facts: 

"On January 4, 1919, I filed a'll affi.:lavit against one R. T., for embalming 
a dead human body, in violation of section 1344 of the General Code. This 
case was brought before C. A. C., a justice of the pe.iie. 

According to a conversation I had with Mr. C. A. C., over the telephone 
yesterday, R. T. appeared before him and pleaded not guilty and was re
manded by Mr. C. A. C. to the grand' jury. 

This is the first time that a case of this sort has been brought bef.:ire a 
justice of the peace and the above procedure looks to me as entirely unneces
eary, if legal. 

Kindly give me your opinion on the above and suggest what course, if 
any, I can pursue to bring this matter t~ a head." 

Attention is invited to section 1344 G C., ae amended in 107 0. L., 659, which 
reads as follows: 

"No person shall embalm, either by arterial or c,wity treatment or pre
pare for burial, cremation or Lransportation any dead human body unless 
he or she is a duly licensed embalmer within the meaning of this chapter. 
Any person who shall practice in this state the s-:ience of embalming, either 
by arterial or cttvity treat~ent of "1ny dead human body, or prepare for burial, 
cremation or transportation an,y dead human body, without having complied 
with the provisions of this ad, shall be guilty of a misdemeanor, and upon convic
tion thereof in any court be fined not less than forty dollars nor more than 
seventy-five dullars for tha first offense and for the second and each repeated 
offense shall be fined not less than fifty dollars nor more than one hundred 
dollars, or imprisoned for six months or both, at the c iscretion of the court. 
All such fines shall be peid into the common school fund." 
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From the above section it will be noted that R. T. was accused of a misdemeaoor 
in embslming a dead human bod} in violation of section 1344 G. C. and attention is 
therefore directed to sections 13510 and 13511 G. C., ,-x>vering prcceedings of Lhi'> 
kind befor~ a justice of the peace, and which read: 

"Section 13510. When a person charged with a misdemeanor is brought 
before a magistrate on comolaint of the party injured and pleads guilty there
to such magistrate shall sentence him to such punishment as he may dPem 
proper, according to law, and order ,he payment of costs. If the complaint 
is not made by the party injured, and the accused pleads guilty, the magis
trate shall require the accused to entPr into a recognizance to appear at the 
proper court as is provided when there is no plea of guilty. 

Section 13511. When the accused is brought before the magi.<>trate 
and there is no plea of guilty, he shall inquire into the comol.iint in the pres
ence of such l).c.::used. If it appear that an offense has been committed 
and that there is p1obable cause to believe the accused guilty, he shall order 
him to enter into a recognizance, with good and sufficient surety, in such 
amount as he deems reasonable, for his appearaoce at the proper time and 
before the proper court; otherwise he shall discharge him from custody. If the 
offense charged is a misdemPanor and the accused, in a writing subscribed 
by him and filed before or during the Pxamination, waive a jury and sub
mit to be tried by the magistrate, he may render .final judgllleot." 

On the case in question there was no plea of gutlty, but there was "probable cause 
to believe the accused guilty." Hence the justice of the peace was directed by the 
statute to "order him:.to enter into a recogaizanoo" for·hi~ ll.ppearance at the proper 
time and before the proper court, which seems to have be.en done. Again, it is re
qured in section 13510 G. C. that it must be on tho complaint of the party injured, 
in order that the justice of the peace may sentence and order payment of costs. 

In the c.tse of Hanaghan vs. State, 51 0. S. 24, it was held: 

"By the 'party injured' is meant the person who suffers some particular 
injury from the commission of the misdemeanor, as distinguished from that 
which results to the p1,blic, or local community where it was committed." 

Here the complaint was not made by the "party injured," but by one representing 
the public in an official capa iity, and even if the t>ccused had pleaded guilty, still would 
the magistrate be required to have the person charged enter into a recognizance to 
appear in the proper court the same as where there is no plea of g1:ilty. It may be 
said too, that if the person charged with a misdemeanvr waives a jury and submits 
to be tried by the magistrate, in a proper writing before or during examination, the 
magistrate may render final judgment, but tl,is would be limited to the m 1tters defined 
in section 13423 IJ. C'., whi:h reads: 

"Section 13423. JusticPs of the peace, police judges and mayors of cities 
and villages shall have jurisdiction, w1thi11 their respective counties, in all 
cases of violation of any law relating to: 

1. Adulteration or deception in the s lie of dairy products and other 
food, drink, drugs and medicines. 

2. The prevention of cruelty to animals and children. 
3. ThP abandonment, non-support or ill treatment of a child by its 

parent. 
4. The abandonment or ill treatment of a child under sixteen years of 

age by its guardian. 



382 OPINIONS 

5. The employment of a child under fourteen years of age in public 
exhibitions or vocations injurious to health, life or morals, or which cause 
or permit it to suffer unnecessary physical or mental pain. 

6. The regulation, restriction or prohibition of the employment of minors. 
7. The torturing, unlawfully punishing, ill treating, or depriving anyone 

of necessary food, clothing or shelter. 
8. The selling, giving away or furnishing of intoxicating liquors as a 

beverage, or keeping a place where such liquor is sold, given away or furnished, 
in violation of any law pwhibiting such acts within the limits of a township 
and without the limits of a municipal corporation. 

9. The shipping, selling, using, permitting the use of, branding or having 
unlawful quantities of illuminating oil for O'I" in a mine. 

10. The sale, shipment or adulteration of commercial feed stuffs. 
11. The use of dust creating machinery in workshops and factories. 
12. The conducting of a pharmacy, or retail drug or chemical store, or 

the dispensing or selling of drugs, chemical,s, poison,s or pharmaceutical pres 
parations therein. 

13. The failure to place and keep in a sanitary condition a bakery, 
confectionery, creamery, dairy, dairy barn, milk depot, laboratory, hotel, 
restaur~nt, _eating house, packing house, slaughter house, ice cream factory 
or place where a food product is manufactured, packed, stored, deposited, 
collected, prepared, produced or sold for any purpose. 

14. Offenses for violation of laws in relation to inspectionof steam boilers, 
and of laws licensing steam engineers and boiler opera.tors. 

i5. The preveution of short weighing and measuring and all violations 
of the weights and measures laws." 

It will be noted that nowhere in the above section is jurisdiction in cases of em
balming dead human bodies conferred. 

It is, therefore, the opinion of the Attorney-General that the justice of the peace, • 
in holding the accused, charged with a violation of section 1344 G. C., to the grand 
jury, pursued the proper course, in view of the sections quoted. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

218. 

MUNICIPAL CORPORATIONS-PUBLICATION OF REVISED AND CODI
FIED ORDINANCES IN BOOK FORM-QUESTION WHETHER NEW 
MATTER CONTAINED IN SAID PUBLICATION.-

The authorization to publish in book form in case of revision and codification of ordi
nances as provided in section 4230 G. C. is applicable only to the extent that the revision 
and codification does not effect a substantial change or departure from the original purport 
and i_cope of the ordinances. 

The provision "a new ordinance * * * which contains entirely new matter 
shall be published as heretofore required by law," as found in said section is construed 
as importing any subject which is entirely new rather than that the subject matter be new 
in its entirety. · 

CoLUMBus, Omo, April 18, 1919. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLElllEN:-You request my written opinion upon the correctness of your 
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ruling to the city s-:ihcitor of Xorwoo:1, Ohio, upon the suffiicency of publication of 
revised ordinances in book form, your ruling and the statement of facts submitted 
by the city solicitor being as fc Hows: 

"Solicitor's Statement. 

The dty of Xorwood is g0ing to pass a building code next ::\londay night, 
fifty per C<'nt. of the sections are et1tirel)' new, many correc.ions are made in the 
old sections retained, the city intends to publish same in book form. 

Under the provisions of section 4230 General Code, does this ordinance 
have to be published in the newspaper? 

The question which perplexes me is whether 'en1 irely new matter' means 
any new matter at alJ, or whether if there is any old m9,tter :i.t :i.IJ in the ordi
nance it does not have to be published. 

If you know of any ruling on this section please let me know, and if there 
has been no ruling your early advice in the matter will be appreciated." 

You state your ruling as follows: 

"We have your favor of February 12, 1919, and in view of section 4230 G. 
C., as follows: 

'(When publication in book form sufficient.) When ordinances are 
revised, codified, rearranged and published in buok form and certified as 
correct by the clerk of council and the mayor, such publi0ation shq,IJ be a 
sufficient publication, and the or,'in,1nce or several ordin.i.nccs so published in 

' book form, under appropriate titles, chapters and sections, sh=ll be held 
the same in law as though they h.i.d been published in a newspaper or news
papers. A new ordinance so published in book form, which has not been 
published according to law, and which contains entirely new matter sh.i.11 
be published as beretofore required by law. Such revision and codification 
may be made under appropriate titles, chapters and sections and in one ordi
nance containing one or more subjects.' 

and in further view of the fact, that there are at the present time two bills 
before the general assembly of Ohio; one bill to codify the banking laws of Ohio 
and another bill to codify the fish and game laws of Ohio, which tends to show 
that codification may legalJy be made of certain classes of laws without codi
fi,;.:,tion being made of the entin laws of the state. While we have no ruling 
on the matter, it is our opinion that the ordinaPce codifying the building 
code of your city, since it docs not contain enLirely new matter, that if the ordi
nance be published in book form does not require and there should be no 
newspaper public.i.tion. 

Question: Are we correct in our holding?" 

The section referred to by the city solicitor and quoted supra in your ruling, 
section 4230 G. C. appears to be the only section of the statutes throwing any light 
upon the question presented, and I do not find that there has been any judicial de
termination of the question. 

Wlule both the terms "revised" and "codified" as employed in the st.i.tute, im
port primarily merely a legislative c'eclaration of the state of the law as contra.dis
tinguished from an original enactment or even a fundamental alteration in scope or 
purpose of existing laws, yet, both term,s are authoritatively usecl in the broader sense, 
to signify amendmert, reformation and even addi~ion to the original state of the thing 
revised or codified. 

The Century Dictionary defines "revise" as follows: 
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1. To look carefully over with a view to correction; go over in order 
to suggest or make advisable changes and corrections. 

2. To amend; bring into conformity .vith present needs and circum
stances; reform, especially by public or official action. 

The Standard DicliJnary defines "revise" as follows: 

1. Tei go or look over or examine for the correc1,ion of errors, or for the 
purpose of suggesting or making amendments, additions or changes; 

2. Hence, to ::hange or c0rrect (anythiPg) as for the better or by author
ity; alter or reform. 

"Revision" is defined as follows: 

1. The act or result of revising; examinaiion or re-examinJ.tion with 
correJtion or change; 

The same authoriLy defines "codification" as follows: 

"The act or process of reducing laws to a code, it 1s the collecJ ion, conden
sation, systematizing and recon<:!iling of what is scattered or contradict,)ry." 

The specific reference in the section requiring construction (section 4230 G. C.J, 
to a new orc'inance ·containing "entirely new mat'er" as a condition of.the require• 
nient for publication in the newspaper must determine in large measure the legi!,lative 
int•mt 1$nd purpose as to the sense in whieh the terms "revise," '"cod1fy" and "re
arrange" have been employ11d. 

I construe se~tion 4230 G. C. to authorize publi:catbn in book form, in case the 
codification does nJt embody an ordinance governing or applying to subject matter 
outside the scope and purview of the original enactment, and that such publication 
is sufficient where the new form of the enactment coDsists only in an assembling to
gether ancl rearrangement of existing legisl.i.tion on a giwn subject with ·such cor
rections, modi6.cacions and even amendments as do not amount to a substantial or 
f1Wdamental departure from the original subject matter, scope and effect of the legis
la~ion. 

However, I am ot the opinion that when an enactment is made to apply to subject 
matter not contemplated in the previous legislation brought together in the codifica
tion, or so far departs from the original tenor and scope of the legislation as to give 
it new or different applic~tion, it must be said to "contain entirely new matter," re
qUiring its publication as an original enactmen·t. It is perceived that the purpose of the 
requirement for publication is to advise the members of the public of their liabiliGy 
to the mandate or restraint of the ordinance, and the public<Ltion of ordinances J.t 
the time of the original ena :tment remains sufficient in the case of the later codification 
into book form, so long as the revision and re-arrangement does not introcluce new 
matter amounting to a departure from the general purport and the effect of the original. 

In case an essential departure or enlargement in scope or applications is to be ac
complished, the usual publication is deemed essential. 

When any matter entirely omside or foreign to the scope or application of the 
existing legislation is embodied in the codification or it is made to have•a different 
tenor or effect, it i~ considered to "con· 'I.in entirely new matter" within the meaning 
of the statute. 

In"short, 1t ism~ opinion that the phrase "contain entirely new matter" contem
plates any subject matter which is entirely new, rather than that :he subject matter 
be new in its entirety. 
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From the statement of facts sunmitted by the ,;ity solicitor it appears that the 
codification of the building ordinances of the city of :Xorwood will embody numer
ous departures from the existing provisions of ~he old sec~ions, and in fa.ct it is said 
that fifty pt>r cent of the sections arP entirely new, which suggests that the building 
code will probably be made to apply to places and structures to which the old sections 
were not applicable, and that new and differeot restrictions and penalties will be pro
vided, in which event it is held that the usual nt>wspaper publication would be re
quired as to such new provisions. 

The facts submitted by the solicitor are not adequate to clearly disclose the char
acter and extent of the change to be ma.de, and without further information thereon, 
I will mert>ly submit the construction of the statute fort>going. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

219. 

APPROVAL OF BOND ISSUE OF DELA WARE COUNTY IN SUM 
OF ~13,600.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLUMBus, Omo, April 18, 1919. 

220. 

PUBLIC UTILITY AS DEFINED IN SECTION 4000-1 G. C. NOT AP
PLICABLE TO WATER WORKS PLANTS-SECTIONS 4, 5 AND 12 
OF ARTICLE XVIII OF OHIO CONSTITUTION ARE SELF-EXE
CUTING. 

I. Sections 4000-1 to 4000-15 G. C. (103 0. L. 726) apply to the public utilities 
indu(kd within the term "public utility" as defined in section 4000-1 G. C., and rwt to 
water works plants or systems. 

2. The provisions of sections 4 and 5 of artic'e XVIII of the Ohio constitution 
authorizing any municipality to proceed by ordinance to acquire a public utility, and of 
section 12 of the same article authorizing such municipality to issue mortgage bonds there
for which impose no liability upon the municipa'ity, and secured only upon the property 
and revenues of the public utility, etc., are self-executing; and the ordinance therefore is 
not required to be submitted to the municipal electors unless, before its effective date, a 
referendum be demanded as prouuled in section 5. 

Cournnus, OHio, April 18, 1919. 

Bureau of Inspection and Supervision of Public offices, Columbus, Ohio. 
GENTLEMEN:-Your letter of April 7, 1919, requesting my opinion on oort.i.in 
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questions submitte'd by the city solic.i'tor of Xenia, was duly received, and reads as 
follows: 

"We are in receipt of the following communication from the city solici
tor of Xenia, Ohio: 

'April 4, 1919. 
Hon. Moses Blau, 

Columbus, Ohio. 
DEAR Sm:-Referring to your letter of March 25:h, we are submitting 

the following questi'o'n u'pon which we del:'ire infonmtion: 
Statement: The city contemplates the purchase of a privately owned 

water works and proposes to e · large or extend the said plant. The pur
chase price is agreed upon by the c:ity and the water company. The city pro
poses to issue mortgage bonds on the plant, imposing no liability on the 
municipality, but secured only upon the property and revenues of such water 
works. 

Question 1. Does G. C. sections 4000-1-15 in•Jlusive govern the proper 
procedure in the purchase of the w.i.ter works, as above outlined? 

Question 2. If General Code si>ctions 4000-1-15 tl.re not applicable, 
then, are sections 5 and 12 of article 18 of the constitution of Ohio si>lif exe
cuting? '!'hat is to say, can the city proceed to acquire said water works 
by ordinance without the submission of the same tJ a vote of the electors 
unless a referendum be demanded on such ordinance? 

Respectfully submitted, 
J. A. Finni>y, City Solicitor.' 

We are respectfully asking your written opinion upon questions Nos. 
1 and 2." 

1. Sections 4000-1 to 4000-15 G. C. (103 0. L. 726), inclusive, referred to in 
the above letter do not, in my opinion, include within their terms water works plants 
or systems. The public utilities included in those sections are those that come within 
the definition of the term "public utility" as defined in the first section (4000-1), as 
follows: · 

"Wherever in this act and for the purpose of this act, the term 'public 
utility' shall be taken to mean and include any street railroad operated in whole 
or in part under the act passed April 22, 1896, commonly known as 'The 
Rogers Law' and entitled 'An act to amend and supplement sections 2505a 
and 2505b of the Revised Scatutes of Ohio, enacted May ,1, 1891, and amended 
April 18, 1892,' or any street railroad operated in connection with or upon 
the tracks of any such street railroo.d and any corporation which owns, oper
ates or leases any such street railroads." 

2. Sections 4, 5 and 12 of <1.rticle XVIII of the Ohio constitution are, in my 
opinion, self-executing. Such also was the opinion of the former Attorney-General 
(see opinion No. 1607, dated December 13, 1918), in which the following language 
was used: 

"The ·above quoted provisions {sections 4, 5, 6 and 12) of the home rule 
amendment, are in my opinion, self-executing and apply to all 'Ilunh1palities.'' 

See also opinion of the Attorney-General No. 90, dated March 3, 1919, involving 
sections 4 and 6, wherein it wa.s said: 

"It should be noted that these constitutional amendments are i,elf
executing and ni>ed no intermediary acts of the legislature to enforce them.'' 
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I am of the opinion, therefore, that Xenia may proceed by ordinance to acquircl 
a water works plant or system, and issue mortg .. ge bonds therefor <vhich impose no 
liability upon thE' municipality, and secured only upon the property and revenues 
of the pul: lie utility, etc., as authorized by section 12, without submittiPg the ordi• 
nance to the municipal elE>ctors, unless before lhe effective date of the ordinance a 
petition signed by ten per centum of the municipal electors is filed with the execu
tive authority of the municipality demanding a referendum on the ordinance. 

Re3pectf ully, 
JOHN G. PRICE,. 

Attorney-Genera'. 

221. 

PROBATE COURT-LUNACY AFFIDAVIT FILED-PERSON WANDERS 
INTO ANOTHER COUNTY-SHERIFF OF ADJOINING COUNTY IN
CURS EXPENSES IN SAID ARREST WITHOUT HAVING WARRANT 
-HELD-NO LEGAL AUTHORITY TO PAY EXPENSES. 

A lunacy ajfidamt was filed with the probate judge of O.• .•.•county against one 
M. P., a resident of that county. Warrant for the arrest of M. P. issued to sheriff of 
0 ...•.•county. M. P. having wandered away from O.••.•.county into P ····---
county, the sheriff of P ••..•.county, upon request of the sheriff of O.......•county, 
but without warrant or other authority therefor, took the said M. P. into custody, incur• 
ring expense of transporting M. P. to the county jail and of boarding her therein. 

Held: There is no legal authority for the payment to the sheriff of P ...•. __ • - • 
county of the expenses mentioned. 

COLUMBUS, Omo, April 19, 1919. 

HoN. MERVIN DAY, Prosecuting Attorney, Paulding, Ohio. 
► DEAR Sm:-I have your letters of recent date, setting forth certain facts which 
may be stated thus: 

A lunacy affidavit was filE'd with the probate judge of Ottawa county 
against one M. P., a resident of that county. Thereupon said probate judge 
issued his warrant to the sheriff of Ottawa county, commanding him to bring 
said M. P. before him. 

After the issuance of said warrant, the she1iff of Ottawa county, having 
ascertained th-t the s.,id M. P. had wandered away from her home in Ottawa 
county and had gone over into Paulding county, requested the sheriff of 
Paulding county to take the said M. P. into custody. This the latter proceeded 
to do, holding M. P. in the county jail of Paulding county for several days. 
At the end of that time he turned hiµ- over to the sheriff of Ottawa county, 
who took her before the probate judge of Ottawa county. The latter than 
adjudged M. P. insane. 

The sheriff of Paulding county had no warrant or other evidence of 
auchority for the arrest or detention of said M. P. He incurred, however, an 
expense of three dolla1s for livery hire in transporting said M. P. to the jail 
of Paulding ·county, antl a further expense of two dvllars and twenty-five 
cents for boarding her until the sheriff of Ottawa county came after her. 
The sheriff of Paulding county called upon the sheriff of Ottawa county to pay 
these expenses, or cause the same to be paid, but the latter refused to do so, 
on the ground that Ottawa count) is not legally liable therefor. 
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There is nothing in your letters to indicate that the sa,id M. P. was guilty of any 
breach of the public peace in Paulding county, so as to require or justify acrtion by the 
sheriff under secrtion 2833 G. C. 

You state your question thus: 

"We wish to know where the sheriff of Paulding county is to get his pay 
for his services rendered, whether from Paulding county or from Ottawa 
county." 

No liability could attach to Ottawa county for the payment of the expenses in 
question, unless the authority therefor could in some way be predicated upon sccrtion 
1981 G. C., which in part says: 

"The probate judge shall make a complete record of all procredings in 
lunacy. The costs and expenses, other than the fees of the prt>bate judge 
and ·sheriff, to be paid under the provisi001S of this chapter, shall be as fol
lows: * • *; to the person other than the sheriff or deputy sheriff making 
the arrests, the actual and necessary expoose thereof a:nd such fees as are 
allowed by law to sheriffs for making arrests in criminal cases: • * *." 

The words "sherifi" and "deputy sheriff," in the excerpt just quoted, undoubt
edly mean the sheriff and deputy sheriff of the county in- which the lunacy 
affidavit is filed. Under such an interpreta.tion it would be possible to regard the 
sheriff of another county as included in the words "the person other than the sheriff" 
contained in said section. This, however, is of no benefit to the sherifl of Paulding 
co1unty in the case under consideration. "The person other than the sheriff or deputy 
sherifi," who is authorized by section 1981 G. C. to receive acrtual and necessary ex
penses MJ.d fees, is the person describ~d therein as "making the arrest·'-that is, he is 
the person to whom the probate judge, under section 1954 G. C., issues a warrant, 
of arrest, cqmmaro.ding the bringing into court of the person alleged to be insane. Your 
letters show, however, that the sheriff of Paulding county acted under no warrant 
writ or other order. It is, therefore, not perceived how Ottawa county can be hel~ 
liable for the claim in ques3.on. 

Whether any authority exists for the payment of this claim by Paulding county 
depends upon the construction to be given to sections 2850 and 2997 G. C. Said 
sections read as follows: 

"Section 2850. The sheriff shall be allowed by the county commis
sioners not less than forty-five nor more than seventy-five cents per day for 
keeping and feeding prisoners in jail, but in any county in which there is no in
firmary, t,he county commissioners, if they think it just and nee essary, may 
allow any sum not to exceed seventy-five cents each day for keeping a:nd feeding 
any idiot or lunatic. The sheriff shall furnish at the expense of the county, 
to all prisoners confined in jail. ex~t those confined for debt, orily fuel, soap, 
disin'fectfillts, bed, clothing, washing and nursing when required, and other 
necessaries as the court in its rules shall designate. 

Secrtion 2997. In addition tb the comp~nsation and salary herein pro
vided, the county commissioners shall make allowances quarterly to ea~h 
sheriff for keeping and feeding prisoners, as provided by law, for hiii ~crtual 
and necessary expenses incurred and expended in pursuing or transporting per
sons accused or convict,ed of crimes and offenses, in conveying and transferring 
persons to and from any state hospital for the insane, the institution for 
feeble-minded youth, Ohio hospital for epileptics, boys' ~dustrial school, 
girls' industrial home, county homes for the friendless, houses of refuge, 
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children's homes, sanitariums, convents, orphan asylums or homes, county 
infirmaries, and all institutions for the care, cure, correction, reformation 
and protection of unfortunates, and all expenses of maintaining horses and 
vehicles necessary to the pruper administration of the duties of his office. 
The county commissioners shall allow the sheriff his actual railroad fare and 
street car fare expended in serving civil processes and subpoenaing witnesses 
in civil and criminal cases, and may allow his necessary livery hire for the 
proper administration of the duties of his office. Esch sheriff shall file under 
oath with the quarterly report herein provided a full, accurate and itemizell 
account of all his actual and necessary expenses, including railroad fara, street 
car fare and livery hire mentioned in this section before they shall be allowed 
by the commif:sioners." 

The sections just quoted furnish no authority for an allowance by the county com -
missioners to the sheriff of that county for the board of any inmate of_ the jail except 
(a) persons who are "prisoners" therein, and (b) idiots or lunatics in counties having 
no infirmaries. The term "prisoner" as used in said sections, while not qualified, 
clearly means a prisoner lawfully confined in the county jail; that is, a person detained 
therein by virtue of somP lawful proceeding, judiciill, legislative or otherwise. It 
would be ridiculous to S\WPOSe that the legislature intended to make the coup.ty llable 
for the board of any person whom the sheriff might see fit to receive into the jail, re
gardless of the stat:us of th;tt person. So to hold, would be to sanction the conversion 
of a public institution erected and maintained by public taxation into a hostelry to 
which any person agreeable to the she1iff could resort with financial impunity. 

Again, the authority given by section 299,7 G. C. to the county commissioners to 
"make allowances quarterly to each sheriff for * • • his actual and necessary expenses 
incurred * * • in conveying and transferring persons to and from any state hos
pital for the insane * * • and all institutions for the care * * * of un
fortunates * • *" is not broad enough to warrant the payment of livery hire in
curred by the sheriff of Paulding county in the case put by your letter. The trans
portation in question was not to a state hospital, or institution "for the care, curt> , 
correction, reformation and protection of unfortunates," within the meaning of sec
tion 2997 G. C., above quoted. Nor can it be said that the authority of the county 
commissioners, under said section, to "allow his necessary livery hire for the proper 
administration of the duties of his office" is broad enough to authorize payment by 
the Paulding county commissioners of the tmnsportation expenses in question. The 
"duties of his office are such, and such only, as are enjoined upon him by statute . 
And there seems to be no statute which makes it the duty of a county sheriff to arrest 
and detain, without a warrant, an alleged insane person, resident of another county, 
upon the mere request of the sherifi of the foreign county. 

In saying that the duties of the sheriff are such only as are enjoined upon him by 
statute, we have not lost sight of srcticn 2834 G. C., which in part says that he shall 
"exercise the powers conferred and perform the duties enjoined upon him by statute 
and by the common law." 

I am unable to find any authority for the proposition that under the common law 
it was the duty of the sheriff of one county to arrest and detain, without a warrant 
and upon the mere request of the sheriff of another county, an alleged insane perso,' , 
resident of the foreign county. 

Considerations of official courtesy and reciproJity suggest the propriety of the 
acts of service performed by the sheriff of Paulding county in the case now before us , 
but such considrrations can not be taken as a substitute for statutory authority to 
pay compensation for those acts. 

See Clark vs. Commissioners, 58 0. S. 107 at p. 109. 
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You are, therefore, advised that there is no authority in law for the p.i.ymen t 
to the sheriff of Paulding county of the expenses mentioned in your letter. 

Respectfully, 
JOHN G. PRJCE, 

Attorney-General. 

222. 

MUNICIPAL COURT OF GALLIPOLIS-SAME PERSON CANNOT PER
FORM DUTIES OF JUDGE OF SAID COURT AND CITY SOLICITOR. 

The powers and duties granted to and imposed upon the judge of the municipal court 
and city solicitor by the Gallipolis charter, cannot be exercised and performed by the same 
person. 

CoLUMBus, Omo, April 19, 1919. 

Bureau of Inspection and Supervision of Public Offices, Co_'umbus, Ohio. 
GENTLEMEN:-Your letter requesting my opinion upon the follow,i'ng questions 

arisig under the Gallipolis charter, was duly received: 

1. Can a charter ci'tiy est~blish a municiw.i,} court and confer upon the 
judge of such court the judicial powers granted to mayors by law? 

2. Is not the establi~hing otsaid court contrary to the constitution of the 
state, Art. IV, section 1? 

3. Can the solicitor, when provided by the charter, be the judicial 
officer of such cou,rt? and 

4. What effect does section 4306 G. C. ha.ye upon the judge of the court 
when, as solicitbr, he is made by law the prosecutor in said court? 

Section 78 of the charter provides as follows: 

"All general laws of the state applicable to municipal corpor.i.tions, 
which are in effec, January 1, 1918, and which are no•, in conflict with the 
provisions of this charter, or with ordinances or res-:,L1tions hereafter enacted 
by the city commission, shall be applicable to thlS dty; but nothing contained 
in this charter shall be construed as limiting the power of the c.ity commi,ssion 
to enact any Qrdina.nce or any resolution not in conflict with the constitu
tion of the state or with the express provisions of this charter." 

The charter also provides (section 20) that there shall be a city solicitor who 
shall b'e nominated and elected on a non-partis.m ticket for a term of four years. The 
duties of the city solicitor are set foi;th in section 21,· as follows: 

"The city solicitor shall be the judge of the municipal court in said city of 
Gallipolis, Ohio, and shall have all judicial powers now granted mayors of cities 
under the general laws and constitution of the state of Ohio, and all powers that 
may herea,fter.be granted, either by statute of the state or by ordinance of the 
dty commission. The city solicitor sh.ill act as the legal adviser to, and attor
ney and counsel for the municipality and all of its officers in matters relating 
to their official duti$.• He shall prepare all resolutions, ordinances, con-
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trnctit bonds and any and all instruments in writing in which the municipality 
is concerned, and sh.1,ll endorse on each his approval of the form and correct
ness thereof; and no contract with the munic'ipality shall take effect until 
his approv.tl is thus endorsed thereon. In .iddition to such duties, he shall·per
form such other c'uties 'a's may be required of him by the city commission, as 
well as such as may be requ'.ired of city solicitJrs by the general laws of the 
state applic. ble to munidp: lities in a,!cordance with the provisions of section 
78 of this charter, and not inco.1Sistent with any other provision of this charter, 
or with any ordinance or resolution that may be passed by the city commis
sion. 

Upon the written request of not less than two members of the city com
imssion, Ghe city solicitor shall cause aa µivestigation to be made of the atbirs 
of an:i, department, or the conduct of any officer or employee of the city, or 'of 
the commission itsrlf. In making such investig.i.tions he shall have the 
power to compel the attendance of witnesses and the production of boo.ks, 
papers and other evidence, and for that purpose may issue subpoenas or 
attachments which shall be eiigned by him and shall be served by an officer 
authorized by law to serve such procrss. He shall also have power to cause 
testimony to be given under oath to be administered by some officer author
ized by law tci administer oaths. And he sh9.ll also have power to punish as fdr 
contempt !l,llly person refusing to testify to any fact within his knowledgd or 
to produce any books or papers under his control, relating co the m.i,tter under 
investigation. 

He may 4 ppoint such assistants or speJial counsel as the city commission 
may authori~e." 

Se~-1.ion 69 of the charter provides that brfore any ordilnance shall be submitted 
to tlie city commission, it shall first be approved as to its form by the city soliciLor, 
whose duty it shall be to draft such proposed ordinance in the prop_er legal la:oguage, 
et.:. 

1. The abstract question, Can a charter city establish a muaicip..,l court having 
the judicfal powers of dty mayors under the laws and consritution of the state? would 
have to be answered in tb'e negative, because of sectiQil.s 1 an:l 15 of article IV of the 
constitution. See my opinion No. 215, in the East Cleveland case. 

Under 1:1ection 1 of article IV the judi, ial power of the state is vested in a supreme 
court, courts of appeal, courts of common pleas, courts of probate, and such other 
courts inferior to the courts of appeal as may from time to time ''be established by 
law," and under the provisions of section 15 it is provided that laws may be pa1:1sed 
to establish other courts "whenever two-thirds of the members elected to each house 
shall concur therein." 

In State vs. Bloch, 65 0. S. 370, the court, at page 391, very dearly stated that 
the constitution vests in the general assembly the power to determine what courts 
it will establish, local, if deemed proper, 3!nd that the only limitation placed upon the 
exercise of that power is that the courts sb established sha11 be inferior tolthe supreme 
court (now courts of appeal under the 1912 amendment). 

In State vs. Ritchie, 97 0. S. 41, decided after the adoption of the home rule 
amendment, the court held that: 

"Section 1 of arLi.-le IV of the constitutioa confers upon the general 
assembly of Ohio authority to establish by law courts inferior to the courts 
of appe .. Is, U:iroughout the entire state, or in any one or more locdlities with
in the state." 

But does the charter of Gallipolis establish a munfoipal court? The only place 
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in the charter where the E'xpression "Municipal Court" is used, is in se]tion 21 of the 
charter as follows: 

"The city solicitor sh.ctll be the judge of the municip.,J court." 

In Ide vs. State, 95 0. S. 224, the supreme court held that a proVISion in the mu
nicipal charter of Sandusky that the president of the city commission "shall h,ave the 
judicial functions of a mayor under the la.ws of Ohio," is not in coni:lict with any pro
vision of the Ohio constitu1 ion. At page 227 tlie following language, which is also 
pertinent to the Gallipolis charter, was used: 

·"It is sufficient to say in reference to the first conter. tion that this charter 
does not purport to establish a court, but, on the contrary, provides that the 
president of the city commission shall have the judicidl functions of a mayor 
under the general laws of Ohio, and may use the title of mayor in any case in 
which the execution of legal instruments of writing, or other necessity arising 
from the general law of the state so requires. If, therefore, this officer has 
any judicial power:s whatever, they are conferred upon him by tha general 
laws of the state, and not by any provision of the charter further than that it 
designates him as the municipal officer who shall to this extent be mayor of 
the city of Sandusky." 

Under authority of the case of Ide vs. State, supra, I am forced to the conrlusion 
that the Gallipolis charter does not establish a court, but merely undertakes to impose 
upon the city solicitor the judicial powers of dty mayors uoder ~he general laws and 
constitution of Ohio. 

2. "Can the solicitcr, when provided by the charter, be the judicial officer of 
such court?" 

The G.i.llipolis charter, it will be observed, provides that the city solicitor shall 
have all the judicial powers now granted to mayors of cities under the general laws 
and constitution of Ohio, and in addition thereto, that he shall perform such other 
duties as may be required of city solicitors by the general laws of the state, etc. 

Before referring co the du.ies of city solicitors and mayors of cities under the laws 
of Ohio, it may not be improper to refer to the law on the subject of incompatibility 
of offices. The subject is discussed and the decisions of the English and American 
courts. including both state and federal, are referred to at length in L. R. A. 1917A, 
p. 216, and in 22 Ruling Case Law, p. 412. The auth01ities therein referred to are, 
in substance, summed up as follows: 

At common law a pu.blic officer is prohibited from holding two incompatible 
offices at one time. The doctrine, it is saitll, i.s imbedtled in t'lte common law, and is
of great antiquity. The rule hAs never been questioned, and its correctness and pro
priety are so weli established, that it h~s been assumed without discussion in prac
tically every case in which the matter of incompatibility has arisen. The debatable 
question in all cases is, however, what is incompatibility? The question has been 
answered by the courts with var:ying language, but generally in the same sense. While 
the cdurts are agreed upon general underlying principles, non~ have attempted to 
formulate a definition of the term applicable to all cases. When it comes to stating 
what constitutes incompatibility, the courts invaribly evade the formulation of a 
general definition, but content the'msel'Ves with a discll5':!ion of specific cases. This, 
together with the fact that two cases seldom arise involving the same offices, has made 
the subject one of specific cases, rather than of general rules. The closest courts have 
come to defining incompatibility, is to substitute the word "inconsistency" therefor. 
In a number of cases it has been said that incompatibility consists in an inconsistency 
in the functions of the two offices. In some cases the courts seem inclined to the view 
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that the question of incompatibility is largely one of public policy. When it is con
sidered, however, how much difficulty is involved in defining public policy, this at
tempted definition will be seen to have little value. In a less general way it has be'en 
said that offices are incompatible when one is subordinate to the other, or when one 
has supervision over the other, and from these rules it has been held that incompat
ibility exists between offices where one has over the other the power of visitation, 
punishment, etc. 

If the question under consideration should turn upon an answer to the further 
question whether or not the offioos of mayor and city solicitor are incompatible, it 
would be nece.<sSary to ascenain tb.e powers of city mayors and city solicitors un&r 
the general laws of the state, for only in that WRy could it be determined whether 
or not the duties of the two offices are incompatible. Having this question in view, 
a brief refe'.rence to some of the general laws referred to may not be out of order. 

First: Statutes conferring judicial powers on city mayors: 
Sec. 4527. Mayor bas final jurisdiction to hear and determine prosecutions 

for violations of municipal ordinances. 
Sec. 45~. Mayor has jurisdiction to hear and determine prosecutions for mis

demeanors. 
Sec. 4531. Mayor may impanel a jury and try muniJip<1.l offenses on affidavit, 

in the same manner and with like effect as misdemeanors are tried in the court of com
mon pleas on indictment; 

Sec. 4532. Mayor has jurisdiction to try c.ases prosecuted by the state. 
Sec. 4533. Mayor may discharge, or recognize prisoners to common pleas court, 

etc. 
"Sec. 4534. In felonies, and other criminal proceedings not herein 

provided for, f!U.Ch mayor shall have jurisdiction and power, throughout 
the county, concurrent with justices of the peace. * * *" 

Second: Statutes re'ating to the duties of city so'icitors. 

"Sec. 4306. The solicitor shp,Jl also be prosec,uting attorney of the 
• * * mayor's court. 

"Sec. 4307. The prosecuting attorney of the * * • mayor's 
court shall prosecute all cases brought before such court and perform the 
same duties, as far as they are applicable thereto,. as required of the prose
cuting attorney of the county. 

"Sec. 4308. When required so to do by resolution of the council, the 
solicitor shall prosecute or defend, as the case may be, for and in behalf of 
the corporation, all complaints, suits and controversies in which the corporation 
is a party, and such other suits, matters and controversies as he shall, by reso
lution or ordinance, be directed to prosecute, but shall not be required to prose
cute any action before the mayor for the violation of an ordinance without first 
advising such action. 

"Sec. 4311. The solicitor shall apply in the name of the corporation, 
to a court of competent jurisdiction for an order of injunction to restrain 
the misapplication of fu'nds of the corporation, or the abuse of its corporate 
powers, or the execution or performance of any contract made in behalf of 
the corporation in contravention of the laws or ordinances governing it, or 
which was procured by fraud or corruption. 

Sec. 4313. In case an officer or board fails to perform any duty expressly 
enjoined by law or ordinance, the solicitor shall apply to a court of competent 
jurisdiction for a writ of mandamus to compel the performance of such duty." 

Uhder the law creating the bureau of inspection and supervision of public offices 
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(Secs. 274 et seq. G. C.) the bureau is authorized and empowered to inspect and super
vise both the offices of mayor and city· solicitor, as well as other public offices. By 
one of these statu'tes (Sec. 286 G. C.) it is expressly provided that if the inspector's 
report sets forth that any public money has been illegally expended, or has not been 
accounted for, or that any pu.b_lic property has been converted or misappropriated 
the city solicitor, as well as the Attorney-Generhl and prosecuting attorney, shall 
institute civil actions in the proper court for the recovery thereof, and prosecute the 
same to final determination. One of the "proper courts" referred to in that section 
is the mayor's court (See Sec. 286-1 G. C.). 

It will thus be seen that if t)l.e same person is to exercise the judiciil powers of 
city mayors and at the same time perform the du ties of city solicitor, as provided 
for in the Gallipolis charter, he will be his own legal adviser, attorney and counselor 
in matters relating to the official duties of both offices, and cases might arise where, 
a.s city solicitor, he would be required to investigate and prosecute himself, and where, 
as mayor, he would be Cd.Bed upon to hear and decide his own case. The utter incon
sistency of this is apparent, and, unlPSs clearly authorized by law, should not .be tol
erated. To permit a man thus to be a judge in his own cause, or to be his own in
vestigator or prosecutor, would place it within his power (if he were so disposed) to 
convert checks and safeguards which thP. law has provided against fraud and pecu -
lation into potel1t instruments of coi::ruption and iniquity. It would be as though 
a visitor were visiting himself and inquiring into and deciding upon the propriety 
of his own conduct. Or, stated differently, a case might arise wherein as city solicitor 
he would be required to prosecute himself before himself as mayor, or to hear and de
termine complaints involving his own infraction of law. As aptly stated in Howard 
vs. Harrington, 114 Me. 442, "The duties are repugnant. He can only perform the 
duties of one office by neglecting to perform the duties of the other." Such a sit
uation would also present the spectacle of a judge practicing in his own court, and it 
is everywhere viewed as improper for a judge to engage in the practice of his pro
fession while holding judicial office. 

In State vs. Ry. Co. 12 C. C. (n. s.) 49, Judge Allread at page 63, used the following 
language which is pertinent to the present inquiry: 

"It is a sound principle everywhere acknowledged that no man, even if 
his motive be as correct as those attributed to Sir Matthew Hale, can be a 
judge in his own case, or in a case in which he has a private interest; and this 
principle applies to all cases of public tru11t." 

While it might be within the range df possibility for the same person to impar
tially perform the duties of uity solicitor and mayor, yet, as was said in the case just 
referred to, the law looks upon the tendency and has regard to thi> frailties of human 
nature and the temptation of being contr..illed by self-interest. 

Since Gallipolis has adopted a charter whereby the same person is expressly 
authorized to exercise the judirial powers of city mayors, and a1 the same time to perform 
the duties of city solicitor, it has in effect expressed its di>llire not to be bound by the 
rule of incompatibility of office with respect to those two offices. While it might 
·be conceded that article XVIII would warrant charter cities in dispensing with the 
rule referred to in so far as its purely municipal affairs are concerned , on the theory 
that a charter provision to that effect affects only its local self-government, I cannot 
reach the conclusion that arti~le XVIII wa.'l ever intended to or in fact does author
ize charter cities tp set aside well es.tablished rules ol public policy applicable to matte;r.s 
affecting the general public or state government, as distinguished from matters of 
a strictly local nature. As Judge Jones said in State vs. Cooper, 97 O. S., 86, at page 
92, powers affecting subjec'ts of a general nature, such as the power of taxation, and the 
power to establish courts and to define their jurisdiction, may be so employed ·by 
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charter cities as to a'ffect only their own people, and thus considered, seem local in 
character. "But," added the learned judge, "it does not follow that the home rule 
sections above named endow municipalities with such powers." 

And in :Miami County vs. Dayton, 92 0. S., 215, the court held that, "The doc
trine of home rule does not now, and never did, have any application to the govern
mental affairs of the state." 

That Gallipolis has by section 21 of its charter undertaken to set aside a rule of 
public policy applicable to state governmental affairs, will readily appear when it is 
considered that the judicial powers of mayors are not confined or limited to their re
spective municipalities or to violations o'f municipal ordinances, but are also coexten
sive with the county in which each municipality is located, and "lso embrace offenses 
commit·ed in violation of state laws. That this is true, is clearly shown by section 
4528 G. C. which provides that "He (mayor) shd.ll have final jurisdiction to hear and 
determine any prosecution for a misdemeanor * * • and his jurisdiction in s'uch 
cases shall be co-extensive with the county;" by section 4534 G. C., which provides 
that "in felonies, and other crimhial proceedings not herein provided for, such mayor 
shall have jurisdiction and power throughout the c-Junty, concurrent with justices of 
the peace;" by section 13,423 G. C., which provides that mayors of cities and villages 
shall have jurisdiction within their "respective counties" of a long list of offenses in 
vidation of state statutes, inchft)ing those relating to the adulteration of food, cruelty 
to children, child labor, intoxica1,ing liquors, etc. See, also, sei;tions 4536 and 4542 
G. C., relating to village mayors. 

· And, with repsect to city solicitor, it has -already been shown that the duties of 
their office under the general laws of the state, are not of a strictly local or municipal 
nature, but .,,re also of general public interest or concern. See sections 4306 and 4307 
G. C. which provide that the city sJlicitor shalt prosecute "·lll cases," brought before the 
mayor's court, and shall perform the same duties, as far as they are applicable, "as 
required of the prosecuting attorney of the courty." See, also, sections 4670 and 4671 
G.C. requiring the city solicitor to prosecuLe ce1-tain offenders in the probate court. 

At tris point the language of Chief Justice Savage in Howard vs. Harrington, 
supra, seems pertinent: 

"It has been pointed out that a-distinction may exist between a municipb. l 
officer whose functions relate exclusively to local concerns of the particular 
community, and one whom the law vests with powers and charges with duties 
which concern the general public. In this state the duties of a m"yor are not 
limited to the performance of mere municipal functions and attending to 
the municipal business. As will be seen • * *, he is charged by the 
public statutes with certain duties which concern t~ public interest. He is 
required specially to enforce certain criminal statutes enacted for the general 
pu,blic good, and which are a part of the general machinery adopted to su,p
press crime and promote the public well being." 

My conclusion is that the pow\lrs and duties granted to and imposed upon the 
judge of the municipal court and city solicitor by the Gallipolis charter, cannot be 

exercised and performed by the same person. 
Respectfully, 

JOHN G. PRICE, 

Attorney-Genera'. 



396 OPINIONS 

223. 

COUNTY BOARD OF EDUCATION-TRANSFER OF TERRITORY FROM 
ONE RURAL SCHOOL DISTRICT TO ANOTHER DISTRICT OF SAME 
COUNTY-8,ECTION 4692 G. C. DOES NOT AUTHORIZE TRANSFER 
BACK BY FILING PETITION', ETC. 

The f,l,ing of a petition with the county board of education signed by seventy-five per 
cent. of the electors in territory desired to be transferred f ram one rural school district to 
another in the same county, is not authorized in section 4692 G. C. under which section 
transfers in same district are to be made. 

CoLUMBus, Omo, April 19, 1919. 

HoN. LEWIS G. CHR~TMAN, Prosecuting Attorney, Bryan, Ohio. 

DEAR Srn:-Acknowledgment is mruie of your request for an op1mon of the 
Attorney-Genernl on the fbllowing questions', growing out of the statement of facts 
given: 

"In 1917 territory was properly transferred from rural school district 'A' 
to rural school district 'B.' Later, 1918, school district 'B' voted to issue 
bonds to build a school house. Those bonds have not been sold. Pal"t of the 
territory so transferred from district 'A' to district 'B' now petition, by the 
electors therein, to be transferred back to district 'A.' More than seventy
five per cent. of the electors of the Lerritory asking to be retransferred, petition 
for such transfer. . 

1. Does this case fall within section 4696 General Code? 
2. Must the county board of education act upon such petition, or is 

such petition unauthorized by law? 
3. Provided such transfer can be had, would district 'A' be entitled to 

and responsible for their equitable share of the funds arising from the sale of 
bonds, if the bonds are subsequently sold?" 

Attention is invited to section 4696 G. C., which reads: 

"A county board of education may transfer a 'pal"t or all of a school 
district of the county school district to an adjoining exempted village school dis
trict or city school district, or'to another county school district, provided 
at least fifty per centum of the electors of the territory to be transferred 
petition for such transfer. Provii:led, however, that if at least seventy
five per cent. of the electors of the territory petition for s_tich transfer, the 
county board of education shall make such transfer. No such transfer shsµ be 
in effect until the county bo~rd of education and the board of education to 
which the territory is to be transferred each pass resolutions by a majority 
vote of the full membership of each board and until an equitable division 
of the funds or indebtedness b.e decided upon by tlie boards of education 
acting in the transfer; also a map shall be filed with the auditor or {lo_uditors of 
the cotmty or counties affected by such transfer.'' 

It will be noted that this section governs the matter of transfer of territory from a 
school district of the county school district "to an adjoining exempted mllage school 
district or city school district, or to another county school district," and does not apply 
in the tmnsfer of territory from one rural school district to another rural school dis-
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trict in the same county, as in the case you mention. Hence the answer to your first 
question: 

1. Does the case fall within section 4696 General Code?" 

is in the negative. 
You indicate that a petition "asking to be retransferred" has been signed by more 

than seventy-five per cent. of the electors of the territory in question, such petition 
seemingly having been prepared under the provisions of section 4696 G. C., which, 
as pointed out, is not the section covering your question, and the petition is, therefore, 
unauthorized, in answer to your second question, 

"2. Must the county board of education act upon petition or is it un
authorized?" 

The matter of transfer of territory from one rural school district to another rural 
school district in the same county falls within section 4692 G. C., which reads: 

"The cbunty board of education m~y transfer a part or all of a school 
district of the county school district to an adjoining district or districts of 
the county school district. Such transfer shlill not take effect until a map 
is filed with the auditor of the county· ih which the transferred territory is 
situated, showing the boundaries of the territory transferred, and a notice of 
strep. proposed tra:nsfer ha!! been posted in three conspicuo11s places ~ the 
dist1ict or districts proposed to be transferred, or printed in a pap!')r of gen
eral circulation in said county, for ten days; nor shall such traJlf3fer take effect 
if a majority of the qualified elect.ors residing in the territory to be trans
ferred shall, within thirty days after the filing of such map, file with the 
county board of ed'lrcation a written remonstrance against such proposed 
transfer. If ,aµ entire district be transferred, the board of education of such 
district is thereby abolished or if a member.of the board of education lives in a 
part of a school district transferred the member becomes a non-resident of the 
school district from which he was transferred and ceases to be a member of 
such board of eduaction. The legal title of the property of the board of 
education shall become vested in the board of education of the school dis
trict. to which such territory is transferred. The county board of educa
tion is authorized to make an equitable division of the school funds of the 
transferred territory either in the treasury or in the coui"Se of collection. 
And also an equitable division of the indebte'dness of the transferred ter
ritory." 

From the language of this section it will be seen that there is no provision for 
(I. petition of the electors desiring to be fransferre.:l, the sole provision being for a writ
ten remonstrance against such transfer, to be signed by a majority of the electors in 
the territory and to be filed with the county board c,f eutic.ation within thirty days 
after ~h., filing of the map showing the transfer. Where e;ucb written remonstranr,e 
is proi,erly fihd by a maiority of the electors in the territory, and within the thirty 
days mentioned "such transfer shall not take effect;" and this is the only prohibition 
in the section whlch prevents the county board of education making such transfers 
as it may decide upon, between rural districts in the sa.me county. So the matter 
of the transfer of territory m the county from one rural school district to anothier rural 
school district lies entirely with the county board of education, under section 4692 
G. C., the opening sentence of which says that such board "may transfer a part or 
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all of a school district of the county school district to an adjoining district or districts 
of the county school districts." The county board of education need not act on such 
petition as it is unauthorized by law. 

Following the answers made to your q'uestions one and two, that such transfer 
cannot be made under section 4696 G. C., and such petition is unauthorized, there is 
no occasion to answer yo:u,r question three, based upon a provision that section 4696 
G. C. applies, which it does not. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General,. 

224. 

JUDGES AND CLERKS OF ELECTIONS-COMPENSATION-TWO ELEC
TION DAYS FOR BOND ISSUE-PAID FOR EACH ELECTION DAY. 

· Judges and clerks of elections in precincts shall each receive five dollars for seruices 
rendered on any election day, regardless of the questions submitted to the voters on thaJ, 
day. In similar manner the compensation and mileage due ju_dges calling for supplies 
and delivering the returns is based on the election day. 

COLUMBUS, Omo, April 19, 1919. 

HoN. FosTER E. KING, Prosecuting Attorney, Kenton, Ohio. 
DEAR Srn:-Acknowledgment is made of your request for an opinion on the 

following statement of facts: 

"There was held in Ridgeway, Ohio, af the last general election a special 
school election. The Logan county board of elections did not furnish bal
lots for that part of Ridgeway situated in Logan county, and the presiding 
judge was paid at the same rate as if the election was a valid on::>. Later a 
special school election was called, at which t'ime it was conducted properly 
and in accordance with the laws governing such special elPctions. 

The question the Hardin county board of elections wants you to deter
mine is on what bas~s will the board pay the presiding judge, also associate 
judges and clerks, and whether or not the full precinct board, comprised of 
one presiding judge, three associate judges and two clerks, are to receive the 
regular pay of $5.00 per day and the presiding judge to receive his additional 
service pay of coming after ballots and delivering his returns." 

Under date of March 11, 1919, you furnished additional information upon re
quest, in which you say there were two precincts voting in the elections upon the same 
question, one in Logan county and one in Hardin county; that the questions are: 

"l. Whether thp election officials are to receive the regular pay of 
$5.00 per day? 

2. Is the presiding judge entitled to his extra compens-1tion for mile
age and making a return of the vote cast for both the school election in No
vember, along with the general election, and also the special election held 
at a subsequent date, as well as his compensation for both elections? 

3. Must the Hardin county board of elections pay this additional 
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cost of the special election for the failure of Logan county to furnish bal
lets?" 

Attention is invited to section 4860 G. C., which says: 

"Such judgPs and clerks shall each receive as compensation for their 
services the sum of five dollars, which services shall be the receiving, re
cording, canvassing and making returns of all the votes that may be delivered 
to them in the voting precinct in which they preside on each election day. 
• * *'' 

It is clear from this section that each of the judges and clerks on duty is to re
ceive five dollars for each election day and this amount for taking care in legal manner 
of all the votes that may be delivered to them, that is, the whole vote cast on such 
election day. So the fact that on the day of the last regular election there were also 
votes cast in a special school elPction does not affect the per diem pay of such judges 
and clerks, for they are paid five dollars each for the election day, regardless of what 
was voted upon, for such compensation is for receiving, recording, canvassing and 
making returns of all the votes delivered to them. 

Relative to your second question, we quote section 5043 G. C. as follows: 

"The judge of elections called by the deputy state supervisors to re
Jeive and deliver ballots, poll books, tally sheets and other required papers, 
shall receive two dollars for such service, d.Od, in addition thereto, mileage 
at the rate of five cents per mile to and from the county seat, if he livPs one 
mile or more therefrom. 

The judge of elections carrying the returns to the deputy state super
visors, and the judge carrying the returns to the county or toW!l$hip clerk, 
or derk or auditor of the municipality, shall receive like compensation. * *" 

In the November genpra} Plection the presiding judge called for the b~llots, poll 
books and supi:,lies (which ballots included the special school ele,>tion ballots) for the 
use of the voters in Ridgeway precinc~ on elPction day. He is entitled under section 
5043 G. C. to two dollars for such service as well as his mileage at five cents per mile 
to and from the county seat, and such two d0llars and milPage is all he is ePtitled 
co for going after the ballots and supplies; the fact that there were two elections, a 
geneml and a special one, does not entitle him to any second payment of two dollars, 
for such ballots and supolies are the supplies for onP election day. As to payments 
for carrying the returns tJ the boards of elections d.t the close of such election day in 
November, the presiding judge L'l entitled to two dollars for such service, along with 
his mileage, as the law contemplates that the reiiurns of "all votes" (section 4860 
G. C.) shall be mJ.de in one trip at the end of such election day, and there is no additional 
allowance for the presiding judge for the November election dat, because a school 
question was also submitted on t~t day. 

Due to the fact that the voters in the second precinct of the Ridgeway school 
district (situated in Logan county) were not supplied with ballots for the school election 
held on the day of the general election in November, it was necessary that a subse
quent special election be held in such school district and this was done. '£his was 
an election d,i.y and pay of election officials is the same for speciJ.l election days as 
for days of regular elections, that is to say, thP judges and clerks in such subsequent 
special election would be entitled to five dollars each for that election dat. It was 
no fault of such election officials in the precincts that the second election was neces
sary, and service was rendered on both days by direction of the board of deputy super-
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visors of elections. Further, the judge designated to call for the ballots and supplies 
for such special election would be entitled to two dollars and his mileage, and a. "like 
compensation" for delivering such returns to the deputy state supervisors at the close 
of the special election. 

Answering your third question, the Hardin county deputy state supervisors of 
elections must pay their share of the expense of the special election, for ihey p,1,r ici
pated in its call, prepared ballots, ordered the precinct election officials to function, 
and received the returns in regular manner. The special election, once called, becomes 
an entity by itself, and must be treated as such in the matter of expense and payment 
of those officials who performed service on such election day. 

It is the opinion of the Attorney-Gl'neral, therefore, that each judge and clerk 
on duty in the precincts is entitled to five dollars per day for the November elec,tion 
and the same amount for the subsequent special election; that the presiding judge 
who called for ballots and delivered them is entitled to two dollars and his mileage 
for the Novem,ber general election and a similar amount for such services in the special 
election; that the judge of elections delivering the returns to the deputy supervisors 
is entitled to two dollars and his mileage for the November election and a similar 
amount for the same service performed at the close of the special election held on a 
later date; that the Hardin county deputy state supervisors must pay their proper 
share of the expense of such later special election in which they participated. 

Respectfully, 
JOHN G. PRICE, 

Attorney~General. 

225. 

APPROVAL OF BOND ISSUE OF DEFIANCE COUNTY IN SUM OF $71,750.00. 

lndU8trial Commission of Ohio, ColumbU8, Ohio. 

CoLUMBus, OHio, April 21, 1919. 

226. 

APPROVAL OF LEASE TO EBERSBACH COAL COMPANY FOR STATE 
LAND IN MEIGS COUNTY. 

CoLuMBus, OHio, April 22, 1919. 

HoN. A. V. DONAHEY, Auditor of State, ColumbU8, Ohw. 
DEAR Srn:-Acknowledgment is made of the receipt of your letter dated April 

7, 1919, with which was transmitted for the approval of this department a coal lease 
to the Ebersbe.ch Coal Company for fractional section No. 29, township 2, range 12, 
Ohio company purchase, Meigs county. · 

After careful examination of this lease and consideration of the facts stated in ·your 
letter, in connection with section 3209-1 G. C., as amendlid in 105 0. L., p. 6, the opin-
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ion of this department is that the leru:e is authorized by said section and is in conformity 
therewith. It further appears that the terms of the lease are for the best interest 
of the beneficiary of said section 29. 

The lease is therefore approved. 
Respectfully, 

JOHN G. Prue , 
Attorney-Genera1. 

227. 

REISSUANCE OF LOST OR DESTROYED BOND OR DETACHED COU
PON-SECTION 2295-5 G. C. INTERPRETED-PROCEDURE TO BE 
FOLLOWED. 

Section 2295-5 General Code authorizes the reissuance of a bond OT of a coupon de
tached f ram a bond and lost OT destroyed, upon campliance with the conditions therein 
stipulated. 

Proof of loss by affidavit would be sufficient for the purposes of said section; 
So far as said section is concerned, an indemnity bond executed in campliance with 

its provisions must be deemed a sufficient safeguard to protect the taxing .district against 
double payment in the course of many years' time. 

COLUMBUS, OHio, April 23, 1919. 

Bureau of Inspection and Supervision of Public Offices, Co'umbus, Ohio. 
GENTLEMEN:-You request the opinion of this department on certain questions 

raised by a. communication of the office counsel of a certain bank, as follows: 

"1. In case of loss of a coupon bond or coupons of a coupon bond has 
the taxing district which issued such bonds authority to pay the person who 
claimed to be the holder of such bond or coupons the payments thereon as 
they mature? 

2. If there be such authority what proof of the loss may be considered 
competent proof? 

3. Would a bond furnished by such person, claiming the loss, to pro
tect such taxing district against the future appearance of such bond or cou
pons be a sufficient safeguard to protect such taxing district against double 
payment in the course of many years' time? " 

These questions invoke consideration of section 2295-5 of the General Code, 
which provides as follows: 

. "Whenever bonds, notes or certificates of indebtedness, issued by a 
municipal corporation, school district, county, township,· or other political 
subdivision or taxing district of this state, are lost or destroyed, said cor
poration, school district, county, township, subdivision or district may reissue 
to the holder or holders duplicates thereof in the same form and signed as the 
vriginal obligations were signed, which obligation so issued shall plainly 
show upon its face as being a duplicate of such lost bond, note or certificate, 
upon proof of sJch loss or destruction and upon being furnished with a bona 
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of indemnity against all loss or li.i.bility for or on account of the obligations 
so lost or destroyed." 

The authority conferred in this section is to issue a dupli,•ate security. By 
necessary implication this authority extends to the payment of the interest on and 
principal of the duplicate security when issued. So far as your first question relates 
to thE} coupon bond itself, therefore, it may be answered by the statement that if the 
provisions of sPction 2295-5 G. C. are complied with the taxing district which issued 
the lost bond has authority to issue a duplic,ate thereof, with the coupons thereon, 
to the person who was the holder of the original, and to pay the same according to the 
tenor of the duplicate bond and its coupons. 

The question with respect to coupons separated from the bond is not so clear. 
The letter quoted in your communication makes it apparent that this question is one 
in whici,h you are especially interested. Section 2295-5 G. C. speaks of the issuance 
of duplicate "bonds, notes or certificates ef indebtedness." It does not expressly 
authorize the issuance of duplicate coupons when such coupons have been lost after 
having been detached from the original bonds. Yet the coupon itself is a note calling 
for the payment of a specified sum by way of interest to the bearer. It is therefore 
within the letter of section 2295-5, if that section be liberally interpreted. The case 
of_ a lost or destroyed coupon separated from the original bond is certainly within 
the spirit of the entire section. It is the opinion of this department, therefore, that 
section 2295-5 G. C. does authorize the issuance of duplicate coupons in place of those 
detached from the original bonds and then lost or destroyed, in the same manner 
as the bonds themselves may be duplicated under the provisions thereof; and tha.t 
payment may be made to the holder of such duplicate coupon. 

Your second question may be answered by saying that any proof which is deemed 
sufficient by the authorities of the taxing ·district whose duty it is to execute bonds, 
notes or certificates of indebtedness will be competent for the purposes of section 
2295-5 which contains no specifications on this point. 

The word "proof" means that the person or tribunal which must determine the 
facts involved is able to find the fact to be as alleged by a preponderance of compe
tent evidence. The proceeding under section 2295-5 not being judicial, it is most 
natural to suppose that an affidavit is intended, and you are advised that an affidavit 
of a credible person setting forth the circumstances of the loss or destruction will in 
most cases be sufficient. 

In answer to your third question you are advised that so far as the statute is con
cerned a bond of indemnity such as you refer to is deemed a sufficient safeguard to 
protect the taxing district against double payment in the course of many years' time. 
If it is your purpose to question the policy of the statute, permit me to observe that 
the peril of double payment does not last indefinitely, because the taxing district 
would be able to interpose the defense of the statute of limitations at the expiration of 
fifteen yeae from and after the due date of the bond or coupon. Of course, in the 
case of long-time bonds such a date might be quite remote, yet it would not lie indef
initely in the future. However this may be, the legislature has seen fit to authorize 
the reissuance of duplicate bonds under the circumstances set forth in section 2295-5 
G. C It is to be pointed out, however, that the statute does not require such ac
tion on the part of the authorities of the taxing district. 

Very respectfully, 
JOHN G. PRICE, 

Atturney-General ._ 
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228. 

TAXES AND TAXATION-WHEN ACCOUNTS AND BILLS RECEIVABLE 
OF FOREIGN CORPORATION ARE CONSIDERED "PROPERTY" BY 
SECTION 5501 ET SEQ. G. C.--SALE OF RAW :MATERIALS CON
SIDERED-WHEN TAXED A...'W WHEN SA:\IE ARE INTERSTATE 
CO::\IMERCE. 

Considered as "property" far the purposes of sections 5501 et seq. General Code, 
the accounts and bills receivable of a fareign corparation which had its actual managerial 
office in Ohio, at which office all arders are received and all contracts made and all such 
accounts and bills receivable collected and controlled, are located in Ohia. 

A sale by a fareign ccrrparation in Ohio to an Ohio customer of products or raw ma
terials shipped in de1ivery from points outside of the state constitutes interstate commerce 
and cannot be considered as business done in Ohio, unless it appears that the contracts 
of sale do not call far delivery from any place outside of the state. 

Sales in Ohio by a fcrreign carparation of raw materials stared in Ohio to Ohio cus
tomers constitu:e bu,iness done in Ohio. 

CoLUMBus, Omo, April 23, 1919. 

Tax Commission of Ohio, Columbus, Ohio. 
GENr!,EMEN:-Receipt of your letter of March 20th submitting certain questions 

for the opinion of this department is acknowledged. You state the questions as follows: 

"The Cleveland Cliffs Iron Company is a foreign corporation organized 
under the laws of West Virginia. The report filed with this commission states 
that the principal office is in Michigan. The company also maintains a 
business office at Cleveland, Ohio, through which practically all of its busi
ness is conducted and where all orders are received and contracts made and 
where accounts and bills receivable are l)Ollected and controlled. 

Our special examiner has found that in the report for 1918 the com
pany allocated to property outside of Ohio an item of M,803,259.00, which 
represents accounts and bills receivable. Inasmuch as these accounts are col
lected and controlled at Cleveland, should not this property be alloc-ated 
to Ohio? 

The examiner also found that the company reported as business outside 
of Ohio the following items: Sales of chemical products through Cleveland, 
Ohio, shipped from Michigan and Wisconsin plants to customers in Ohio 
898,858.00. Sales of ores through the Cleveland office, shipped from Ohio 
docks to customers in Ohio, 83,755,208.00. Sales of ores through the Cleve
land office, shipped direct from upper lake ports to customers in Ohio, :H, 107,-
8 i 0.00. 

We request your opinion as to whether the above items should not have 
been reported as business in Ohio." 

Assuming, without discussion, that accounts and bills receivable constitute "prop
erty" within the meaning of section 55!.ll of the General Code and related sections, 
it is the opinion of this department that the items inquired about in your first question 
should be allocated to Ohio. No opinion is expressed as to whether or not such aJ
counts are "property" because your letter does not request an opinion thereon. 

It may be said generally of each of the three items mentioned in your second question 
that they represent business done in Ohio. Whether or not, however, they are to be 
taken into account as such business done in Ohio for the purpose of the franchise tax 
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law depends upon a further consideration. By several previous opinions of this de
partment, with which I concur, the commission has been advised that busines;; which 
consists of sales is not to enter into the computation by which the franchise tax of a 
foreign corporation is fixed, if the sales are in interstate commerce. In other words, 
if the complete transaction or agreement between the parties involves a promise on 
the part of one to make a delivery necessitating the carrying on of interstate com
merce, the transaction does not constitute "business done in Ohio" within the mean
ing of the Ohio statute. This is upon the theory that if the entire business of a com
pany consisted of such transactions, the state would not have power to tax it, though 
such business were carried on through the agency of persons who might maintain a 
permanent business office in the state. This being true, such taxation cannot be 
effected when the company also transacts some intrastate business in the state, at 
least under a law like that of Ohio, whatever may be the case under a law which plainly 
attempts to and does avoid the imposition of direct burdens upon interstate commerce. 

These general observations afford a key to the solution of the three specific ques
tions embodied in your second general question. If the chemical products sold through 
the Cleveland office under such circumstances as to require shipment from points in 
Michigan and Wisconsin to customers in Ohio are specific illy products to come from 
the points mentioned, such Sllles constitute interstate commerce and should not have 
been reported as business done in Ohio. So also with the third item, which consists 
of sales of ores shipped direct from upper lake ports to customers in Ohio. It would 
probably be true that if the company merely made contracts for the sale of so much 
ore, without any specification as to the place from which it should come, sueh con
tracts and the sales thereunder would not constitute interstate commerce. If the 
facts show that this is the case, then the opposite answer would have to be given to 
these two parts of the question, but if, as l imagine may be the case, the understanding, 
if not the express contract of the parties in such cases, is that. the products or ores 
shall come from outside of tht> state, the transactions would be interstate. 

The second subdivision of your second question seems clearer. As you put it, 
the business described thereby wculd be strictly Ohio business intrastate in character. 
The agreement, in effect, would be to sell and ship ore which is understood to be on 
Ohio docks at the time of the sale to customers in Ohio. The delivery required to com
plete the contra.Ii: t would be an intrastate movement. 

In this connection it will be observed that the actual shipment that takes place 
in the dischargt- of the contract is not a conclusive criterion t>f its interstate or intr"
state char.tcter. The contract may be to sell and deliver ore without respc>ct to where 
the vender gets the ore. This would not be interstate commerce; but where the con
tract calJs for delivery of something from outside of the state the reverse is true. 

Your second question may, therefore, be answered as follows: 
The sales of chemical products through the Cleveland office -to Ohio cu,stomers, 

completed by shipments from Michigan and Wisconsin points, do not constitute busi
ness done in Ohio for the purpose of the franchise tax law, unless the contracts, fairly 
interpreted, show that the place from whitch the products were to come was a matter 
of indifferen'ce to the vendees. 

The same general observation is true of sales of ores through the Cleveland office 
to Ohio customers, completed by delivery from upper lake ports. 

Sales of ores through the Cleveland office, completed by delivery from Ohio docks 
to customers in Ohio, constitute business done in Ohio. 

' Respectfully, 
JOHN G. PRICE, 

Atturney-General. 

https://contra.Ii
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229. 

COUNTY COMMISSIONERS-COMPENSATION OF DEPUTY SHERIFFS 
FOR DOG REGISTRATION LAW-COMMISSIONERS PROVIDE FUNDS 
-SECTION 2980-1 G. C. NO LI:\HTATION. 

Section 5652-8 G. C. provid_es adequate authorization to the county commuswners 
fur appro-priation of the necessary funds for compensation of deputy sheriffs required 
in the administration of the dog registration law. Secs. 5652 et seq. G. C. 

·the provisions of section 2980-1 G. C. are not a limitation upon said authorization. 

CoLmrnu~, OHio, April 23, 1919. 

HoN. H. W. Kt.NTz, 1-'rosecuting Atlomey, Zanesville, Oh1r,. 
DEAR S•R:-I have your communic.cttion of March 13, 1919, asking for a con

struction of the duty of the county commissioners under section 5652-8 G. C. (107 
0. L. 535.) 

With your communication you submit a ,.ommunication from Sheriff Harvey 
Garrett of your county setting forth statement of facts reLi.ting to necessity for an 
a.llowance from the public funds to provide deputies for the enforcement of the stat
utes relating to the registration of dogs. 

You call attention to three opinions of my predecessor relating to the construc
tion of the statute involved in your inquiry, and which opinions are Nos. 861 for the 
year 1917, and 973 and 1612 for the year 1918. 

After a general survey of the statutes bearing upon the question, you request 
my opinion as follows: 

"I am asking for your opinion upon this statement of facts, because of the 
state-wide importance which the proper consideration of this st<ttute demands." 

The section which you desire construed, section 5652-8 G. C. is a part of an· enact
ment found at page 534 of 107 0. L. and the act rPlates primarily to the matter of 
registration of all dogs, and the collection of an annual fee for such registration, there
by providing for raising i fund to .iompensate for losses sustaiµed by owners of live 
stock on ac, ount of injuries inflicted by dogs. 

The provision for assrssment and collection of the fee for registration is made 
in section 5652 G. C. This section is fellowed by a number of supplemental sections 
providing machinery for thP enforcement and carrying out of the objects of the in
itial section, supra. 

l!'rom among the supplemental sections I call attention to section 5052-7 G. C. 
which provides: 

"County sheriffs shB.11 seize and impound all dogs more than three months 
of age, except dogs kept constantly confined in a registered dog kennel found 
not wearing valid registration tags. Upon affidavit made before a justice 
of the peace, that a dog more than three months of age and not kept con
stantly confined in a registered dog kennel is not wearing a valid re~istr-<1tion 
tag and is at large, or is kept harboured in his tcwnship, such justice of the 
peace shall forthwith order the sheriff of the county to seize and impound 
su.ih dog so complained of. Such sheriff shall forthwith give notice to the 
owner of such dog, if such owner be known to the sheriff, that such dog has 
been impounded, and that the same will be sold or destroyed if not redeemed 
within four days. If the owner of such dog be not known to the sheriff, he 
shall post a notice in the county court house describing the dog and place 
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where seized, and advising the unknown owner that such dog will be sold or 
destroyed if not redeemed within four days." 

This section is then followed by 5652-8, which is the one you desire construed 
with reference to the duty of the county commissioners in relation to providing funds 
for the employment of deputy sheriffs, and that section is as follows: 

"County commissioners shall provide for the employment of deputy 
sheriffs necessary to enforce the provisions of this act, shall provide nets 
and other suitable devices for taking dogs in a humane manner, and, except 
as hereinafter provided, shall also provide a suitable place for impounding 
dogs, and make proper provision for feeding and caring for the same, and 
shall also provide humane devices and methods for destroying dogs. Pro
vided, however, that in any county in which there is a society for the pre
vention of cruelty to children and animals, incorporated and organized as 
provided by law, and having one or more agents appointed in pursuance 
of law, and main~ain.ing an animal shelter s.iitable for a dog pound and de
vi~es for humanely destro:i,ing dogs, county commissioners shall not be re
quired to furnish a dog pound, but the sheriff shall deliver all dogs seized 
by him to such society for the prevention of cruelty· to animals and children 
at its an_imal shelter; there to be dealt with in accordancewith law, and the 
county commissioners sh.tll provide for the payment of reasonable compen
sation to such society for its services so performed out of the -~ounty general 
fund." 

While neither this particular section last quoted, nor in fact any of the sections 
of the act purport to provide the method of appointment of deputy sheriffs, yet I 
am of the opinion that they do purport to provide the compensation for such deputy 
sheriffs as shall be made necessary by the duties imposed upon the sheriff's office in 
the performance of their functions under the act, as well as other expense incident 
to the performance of such functions by way of providing nets and devices for catch
ing the dogs, suitable impoun<'ing places, etc. 

A considera'ion of section 5652-7 readily discloses that the executive functions 
under the law .tre vested in the sheriff, which as readily suggests the probability of 
the requirement of additional assistanc~ or deputies over that which would be found 
necessary for the regular duties of the offices exclusive of those added by the prov'is
ioIIB of the act under ct>IIBideration. 

Except for the existence of other provisions of law for providing compensation 
for deputy sheriffs, it is probable that no question would arise as to the sufficiency 
of the authority found in the act under consideration providing the ne.:essary com
pensation for deputies required in the administration of the laws relating to the reg
istration of all dogs. But inasmuch as a question has now been raised, it is necessary 
to determine whether the fact of general p'rovision having been made, the same is 
now to be considered excluS1ve, or as governing entirely the subject of providing con;i.
pensation for deputies required for the admini~tration of thlS particular law. 

At the outset, the fact of special provision being here made for the expense in
cident to the administration of this particular matter, is considered significant: in 
other words, if adequate and complete provision covering the subject already had 
been provided, there would have been no occasicn for the additional reference to the 
matter in this law, and the fact that special provision is here embodied, we think in
dicates a purpose to add something to that which had previously been provided. 

The language "the county co=issioners shall provide for the employment of 
deputy sheriffs necessary to enforce the provision of this act," is considered as furnish
ing a cumulative authorization for deputy sheriffs' compensation to the extent that 
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the service is made necessary by the additional duties added to the office of sheriff 
under the law in question. 

Of further significance is considered the fact that such fees as are to be collected 
on account of the sheriff's services under the act in question are to go into the county 
treasury to the credit of the general county fund, while for the ordinary services of 
the sheriff's office the fees are to be paid into the county treasury and to be kept in 
separate fund, which is commonly known as the fee funcl. !Sec. 2!l83 G. C.I 

The compensation for deputies under the general provision which may be allowed 
by the county commissioners is based on certdin graduated percentages of the fees 
and perquisites so accumulated in the fund thereby created. Thus it becomes ap
parent that the old provision for compensation of deputies is not especially adapted 
to or commensurate with the general plan and purpose of the legislation tinder con
sideration. 

Of course, it is provided by section 2980-1 that upon application the common 
pleas judge may make additional allowance for deputy hire, but the provision of sec
tion 5652-8 clearly indicates that the authority to provide sufficient and suitable com
pensation necessary to administer the provisions of the law rchting to registration 
of dogs is vested in the county commissioners, and it should not be necessary to go 
beyond that and look to the common pleas court for the necessary provision for such 
fees. Section 5652-8 was intended to be sufficient for the purpose, and it is the duty 
of the county commissioners to make a sufficient and proper allowance measured only 
by the necessities cre:ited by the duties imposed by the law rather than the condition 
of the sheriff's fee fund. 

It is probable that in some counties the sheriff's fee fund would not be found 
suflident even for providing the deputies and assistants necessary for the regular 
duties of the sheriff's office, and in that event, U11der the contrary constru:ition of 
the special provision under consideration the county commissioners would not be 
able to provide for making this law effective at all, as such a construction would in 
fact be substituting the extraordinary provision for an application to the common 
pleas iudge for additional allowance in the place of the apparently ample and apt 
authorization to the county commissioners to provide the necessary funds Incident 
to the raising of the larger revenues which constitute the major purpose of the act. 

The opinions of my predecessor which were referred to in your communication 
have been duly considered, and I find that the first of the opinions, No. 861, found 
at page 2347 of the Opinions of the Attorney-General for the year 1917, does 
not determine the question as to whether the limitations on allowances to be made 
by the county commissioners provided in the original section 2980-1 are applicable 
to the case of providing for deputy sheriffs necessary in caITYing out the provisions 
of the dog registration law, but it was simply said "it will be time enough to meet 
that question when it is presented." Other observations of the opinion to which I 
might call attention are as follows: 

"The question arising in your mind is probably the meaning of the word 
'provide,' and it is sufficient in this connection to say that 'provide' does not 
me.tn 'appoint.' * * * Therefore, the requirement that the commissioners 
shall provide him with deputies would necessarily mean that they should 
provide him with the means of employing such additional deputies as might 
be rendered neoossary by the provisions of these new d1uties. The sheriff 
himself seleats his deputies. * • * The duty imposed bi)r this act upon 
the county commissioners to provide the means to carry it-into effect is un
doubtedly mandatory.'' 

The second opinion, being No. 973 for the year 1918, deals more specifically with 
the subject, and the more pertinent observations are as follows: 
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"No express statement is contained in the law that the provision for 
deputies is to be in any oth'er manner than that already specifically provided." 

Again, after quoting the first part of section 2980-1 G. C. it is said: 

"If this language were effective it might in some instances leave an in
sufficient amount if the maximum was fixed by law without regard to these new 
duties. However, if the amount turns out insufficient the statute proceeds: 

'Said officer shall make application to a judge of the -:ourt of common 
pleas of the county wherein such officer was elected; and thereupon such 
judge shall hear said application and * *. * he may allow such a sum of 
money as he deems necessary to pay the salary of such deputy, deputies, 
* * • and thereupon the board of county commissioners shall transfer from 
the general county fund, to such officers' fee fund, such sum of money as 
may be necessary to pay said salary or salaries.' 

Here is the regular place in the provisions already made for the board 
of county commissioners to do the thing required in the new act, viz.: pro
vide for the employment of deputy sheriffs necessary to enforce the provisions 
of this act. The fact that the maximum which the commissioners may allow 
is not based upon any of the fees for duties under the new act would be a suffi
cient reason for the judge allowing an additional amount if such maximum 
amount was insufficient.'' 

In the later opinion, being No. 1612 of the Opinions for 1918, the conclusion 
in the last considered opinion was reaffirmed, and it was said: 

"In an opinion (No. 973) rendered to Hon. ·John V. Campbell, prosecuting 
attorney, on January 29, 1918, I held that the deputy sheriffs who performed 
the duties under the law designated above are to be paid in the same manner 
as are the ordinary deputies in the sheriff's office. In other words, the sheriff 
must make his report to the county commissioners, and said 'commissioners 
make an allowance, in accordance with the provisions of law, which will take 
care of the full deputy force needed by the sheriff.'' 

I find myself unable to agree with the holding of my predecessor that the general 
structure of the law for converting the various county offices from a fee basis to a 
salary basis and provic'ing for the compensation of deputies and asEistants required 
in the offices from a fund accumulated from the fe~s and perquisites of the office and 
set apart as a special fund for that purpose, was intended to limit and govern the 
general authorization in the law now under consideration for providing for the ad
ministration of said latter law, which has for its main purpose the raising of a revenue 
in the exercise of police power to compensate for injuries and losses which are regularly 
sustained as a consequence of inadequate regulation of dogs, and under which enact
ment the inconsequential provision for sheriffs' fees conveys them into the general 
fund of the county. 

I, therefore, hold that by the provision of section 5652-8 G. C. the duty is imposed 
upon the county commissioners and the power vested in that body to provide the funds 
necessary for the administration of the law for the regulation and registration of dogs, 
including such an amount as shall be required for compensation of deputy sheriffs 
made necessary m the administration of the law, and that in the exercise of said function 
the limitations of section 2980-1 G. C. relating to appropriation from the sheriff's 
fee fund are not appliwble. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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230. 

APPROVAL OF BO:>m ISSUE OF LAKEWOOD CITY SCHOOL DISTRICT 
IN SUM OF 893,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLC"lIBus, Omo, April 23, 1919. 

231. 

APPROVAL OF BOND ISSUE OF MEDINA COUNTY IN THE SUM OF 
$72,786.07. 

Industrial Commission of Ohio, Columbus, Ohio. 

Counrnus, Omo, April 23, 1919. 

232. 

APPROVAL OF BOND ISSUE OF VILLAGE OF WORTHINGTON IN THE 
SUM OF $25,000.00. 

Industrial Commission of, Ohio, Co 1umbus, Ohio. 

CoLUMBus, Omo, April 23, 1919. 

233. 

GOVERNOR-CONSTRUCTION OF WORD "ADJOURNMENT" IN SECTION 
16 OF ARTICLE II OF OHIO CONSTITUTION-HOW BILLS FROM 
GENERAL ASSEMBLY ARE TO BE DISPOSED OF. 

1. 'l'he word "adjournment," as used· in section 16 of article II of the state consti
tution, means the final adjournment of the general assembly. 

2. During a temporary adjournment of both houses of the general assembly to a day 
beyond the time within which the governor is required to return a bill which he does not 
approve, the governor, in case he desires to exercise his veto power, should return the bill, 
with his objections in writing, to the clerk of the house in which the bill originated within 
ten days, Sundays excepted, after it has been presented to him for approval. A return to the 
clerk, during such adjournment, is a return to the house, within the meaning of section 16 
of article II of the .~tale constitution. 

CoLmrnus, Oaw, April 24, 1919. 

HoN. JAMES M. Cox, Governor of Ohio, Columbus, Ohio. 
DEAR Srn:-Your letter of April 21, 1919, requesting my op1mon on certain 

questions concerning the construction of section 16 of article II of the state constitu
tion was duly received and omitting the formal parts, reads as follows: 

https://25,000.00
https://72,786.07
https://893,000.00
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"With regard to certain bills, filed with me for consideration on the 
16th day of April, I may desire to exercise the power of disapproval con
ferred on me by section 16, of article II of the constitution. If at all con
sistent with my proper course of procedure under the section referred to, I 
want to make certain that the right of the general assembly to review my ac
tion shall be preserved. 

As you know the legislature adjourned on April 17th, and will not be 
in session again until the 5th day of May next. 

In the meantime, I desire to have you advise me: 
I. What disposition must I make of any bills filed with me as afore

said, in the event I want to disapprove the same within the ten day limit 
imposed by the constitution? In other words, shall I file such bill with my 
objections thereto in the office of the secretary of state, or in the office of the 
clerk of the house in which such bill originated, although such house is not 
in session? 

2. Does 'adjournment' as used in the last sentence but one of the se(,
tion of the constitution referred to above, mean 'final adjournment,' or does 
it include an adjournment to a fixed day as in the present case? 

If at all possible, I should like to hear from you this week, as the time 
for action on my part will expire on the 28th of April." 

Section 16 of article II of the constitution, so far as pertinent to the present in
quiry, provides that: 

"Every bill passed by the general assembly shall, before it becomes a 
law, be presented to the governor for his approval. If he approves, he shall 
sign it and thereupon it shall become a law and be filed with the secretary 
of state. If he does not approve it, he shall return it with his objections 
in writing, to the house in which it originated, which shall enter the objec
tions at large upon its journal, and may then reconsider the vote on its 
passage. * * * 

If a bill shall not be ieturned by the governor within ten days, Sun
days excepted, after being presented to him, it shall become a law in like 
manner as if he had signed it, U1Jless the general assembly by adjournment 
prevents its return; in which case, it shall become a law unless, within ten days 
after such adjournment, it shall be filed by him, with his objections in writ
ing, in the office of the se.:retary of state." 

The weight of judicial authority is to the effect that the word "adjournment" 
as used in constitutional provisions identical with or substantially the same as section 
16 of article II of the Ohio constitution, means final adjournment, and that during 
temporary adjournments or recesses of either or both houses of the general assembly 
the governor may return a bill with his objections in writing to the clerk of the house 
in which it originated. 

In Johnson City vs. Electric Co., 182 S. W. 587, decided by the supreme court 
of Tennessee, one of the vital questions in the case involved the meaning of the word 
'adjournment" as used in the following provision of the state constitution, viz.: 

"If the governor shall fail to return any bill, with his objections within 
five days (Sundays excepted) after it sh.tll have been presented to him, the 
same shall become a 11.w without his signature, unless the general assembly, 
by its adjournment, prevents its return, in which CJ.Se it shall not become 
a law." 
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In that c.ise the bill in question, which originated in the house, was duly and 
regularly passed by both branches of the general assemblJ, and was signed by their 
respective presiding officers. The bill was presented to the governor on April 1st. 
On April 3rd, both houses of the general assembly by joint resolution adjourned, not 
sine die, but to meet again on May 3rd, on which latter date that body again <1.ssem• 
bled pursuant to adjournment. In the opinion the court s'lid: 

"Under the facts which are not in dispute the controversy between the 
parties is nairowed to a single question. What is meant by '<1djournment' 
in section 18, Art. 3, of our constitution'? 

At this point two rival contentions arise: First, appellant insists that, 
under section 18, drticle 3, of our constitution of 1870, the return of a bill 
with his objections thereto in writing, which is req.1ired to be made by the 
governor, if he refuse to siga it, must be made to the house in which the 
bill origin~ted, at a time when there is present in that house a quorum of 
its members competent to a reconsideration of the bill or other transaction 
of legislative business. Second, a:ppellee insists that such retu'm may be 
made to some officer, agent, or employe of the house chargeable, within the 
meaning of the constitution, with the duty of placing before the house, for 
its reconsideration, the returned bill, and the obje0tions of the governor 
therato, whether a quorum of the membership of the house be present or 
not at the time the bill with the objections of the governor be placed in thE' 
hands of the officer, agent, or employe of the house. * * * 

It is manifest from a reading of the foregoing section that if the insistence 
of the appellant be the true postulate from which we should procPed, that 
is to say, if the return must be made to the house when a quorum of its mem
bership is present, then the meaning of tlie phrase in the above sa)tion, 
'unless the general assembly by its adjournment prevents its return' is that 
any adjournment which would result in the absence of a quorum would be 
such an adjournment as would prevent the return of th,e bill, and therefore 
1t would result that the governor could not return a btll during adjournment 
if the house in which it originated had adjourned for midday lunche'on, or 
had adjourned at night until the following morning, or had adjourned for 
any longer period of time, or had fin<' Uy adjourned. 

If we should adopt the above conclusion it would necessarily result in 
a holding that the time during which the house in which the bill originated 
was tempora;ily adjourned could not be c'ounted against the time limiting 
the governor's right or power to return the bill with his objections to 5 days 
from the time it was presented to him, and therefore in order that the gover
nor might at times be advised of the amount of time within which the power 
was still in him to so act in respect of any particular bill, it would be neces
sary that he be informed of the length of each adjournment, and that he 
add the space of each to the 5 days' time referrPd to above. We think such 
a construction would result in many evils and abuses, and that it is not the 
one intended by the framers of section 18 of article 3. 

The sound insistence is the one made by appellee. 'Adjournment,' as 
used in the phrase above quoted from the constitution, means final adjourn
ment. * * * 

Beyc-nd question a return made by the governor of a bill with his ob
jections thereto in writing to the committee on enrolled bills of the house 
of origin, or to any member thereof, would be a good return of the bill and 
objections within the meaning of the constitution. The committee, or any 
member of it virtute ojficii, would be under the duty of placing before the 
house where the bill originated, when a quorum was prr.sent therein, the 
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bill with the objections of the governor thereto, to the end that the bill might 
be reconsidered by that house, and if passed by it, and passed by the other 
house, notwithstanding the objections of the executive, it might be dealt with 
by the committee as provided by section 230 of Shannon's Code. Further
more, we think such a return might properly be made within the meaning of the 
constitution to the clerk of the house in which t.he bill originated. He would 
be chargeable by reason of his office or employment with the duty of inform
ing the house, when a quorum was present, of the fact that the governor 
had returned the bill with his objections thereto. * * * 

The house in which a bill originates is a parlimentary body, and must, 
so far as the manual possession of its journals, bills and enrolled bills, reso
lutions and the like, is concerned be represented by agents. It has custody 
of such things through its agents, and although a house in which a bill origi
nated might be in open session with-a quorum present, it could only gain 
knowledge of the fact that the bill was returned by the governor, with his 
objections, through the manual act of some agent for the house, or member 
acting in that ca·pacity. In other words, if a bill should be returned by the 
governor, with his objections, to the house in which it originated, while the 
house was in open session, with a guorum present, and ready to recon~ider 
the bill, the messenger from the governor, or the governor himself, if he 
shbuld return the bill in person, would doubtiess deli~er man~al possession 
of the bill to the clerk df the house, to the speaker of the hoUBe, or to some 
member of the committee on enrolled bills, and by means of the individual 
agancy so selected, the house would gain ir\telligence of the fact that the 
bill had been returned, and of the substance and meaning of the objections 
of the governor rettirned with the bill. These eonsideration's demonstrate 
that it.could not have been the hitent of the framers of section 18 of article 
3 that the retu_rn of the bill, with the objections of the governor, could only 
be made whtle ·the house in which the bill originated was in open meeting 
with a quorum present. Nothing could be accomplished by a return of this 
character which would not be equally well accomplished in any orie of the 
other modes above indicated. * * * 

Only one contingency can save a bill from becoming a law, where the 
governor fails to return it, with his objections, to the house wheJ)e it origi
nated, within the time limited; 'the same shall become a law without his 
signature, unless the general assembl;y, by its adjournment, prevents its 
return, in which case it shall not become a law.' Such is the unmistakable 
mandate of the coli.stitution. House Bill No. 19 was not returned duting the 
time limited within which power was vested in the governor to return it 
with his objections; its return was not prevented by final adjournment of 
the assembly; therefore the bill became a law at the expiration of the time 
limited; and its subsequent return by the governor to the house, and any 
action on it taken by the house must be regarded as nullities. * * * 

There is no warrant in the constitution for the idea that a session of the 
general assembly ends with each temporary adjournment by the joint action 
of both houses composing it, nor for the idea that a new session begins with 
each subsequent resumption of activity. The session is continuous, al
though parliamentary and legislative activity, which must be accomplished 
by human agencies, necessarily cannot be continuous. If the intent of the 
framers of the constitution had been that a mere temporary adjournment 
of the house in which a bill originated could prevent its return by the governor 
within the time limited, no reason can be imagined for their failure to ex
press the idea in plain terms." 
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The foregoing decision of the supreme court of Tennessee is supported by the follow
ing authorities which are cited in the opinion, and which on examination are found 
to be in point: 

:\liller vs. Hurford, 11 Nebr., 377; 
State vs. Michel, 52 La. Ann. 936; 
In Re: Soldiers Voting Bill, 45 N. H. 607; 
Harpending vs. Haight, 39 Crlif., 189; 
Corwin vs. Comptroller, 6 S. C. 390; 
Hequenbourg vs. Dunkirk, 48 Hun., 550; 
Opµiions of the Justices, 3 Mass., 567; 
Lewis' Southerland Statute Construction (2nd Edition) Vol. Sec. 62. 

The constitutional provision involvecl in the foregoing cases was substantially 
the same as the provision of the Ohio constitution now under consideration. 

In Miller vs. Hurford, supra, the court held that: 

"The cbnstitutional restriction applies to an adjournment sine die and 
not to one· from· time to time." 

In State vs. Michel, supra, the court at page 941 said: 

"'Adjournment' as here used means final adjournment at the close of 
the session; not adjournment for the day, or for several days durihg the 
session. * * * 

If the house in which the bill, proposed to be vetoed, originated, should 
happen not to be in sessicn when the governor's message arrived, delivery 
of the bill, with the governor's objection, to the presiding officer of the body, 
or to its clerk, would seem, according to the adjudicated cases, to suffice; 
and in case neither the presiding officer, nor the clerk, can be found, its deposit 
on the presiding officer's table or desk, or in the office of the clerk would, 
doubtless, likewise suffice." 

In Re: Soldiers Voting Bill, supra, the court at page 610 said: 

"The adjournment referred to in this provision of the constitution is not, 
we think, the ordinary recess or adjournment from time to time during the 
continuance of the session, but the final adjournment at the close of the session. 
In fact, this is the only adjournment we think which could prevent a return of 
the bill within the t'ime limit." 

It was also held in the foregoing case that the governor during temporary ad
journments, could return bills within the constitutional time· "to the speaker or to the 
clerk or some other proper officer." 

In Harpending vs. Haight, supra, the court approved and followed the New 
Hampshire decision (45 N. H. 610), and distinguished between temporary and final 
adjournments. With respect to temporary adjournments of the general assembly 
the court said: 

"It still has an organized existence as a legislative body, with its president, 
secretary and other officers, to whom, under such circumstances, a substitu
tional delivery of the bill and message might be made, and whose official 
duty it would be to place the bill and message before the senate at as early 
a time as might be thereafter. Su~h a return, as we have said, would be the 
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only one permitted by the circumstances, and when the bill should afterwards 
actually reach the senate, it could then proceed to reconsider it, as required by 
the constitution in that respect. 

But when a final adjournment of the legislature has occurred, there is an 
end to the organized existence of the senate. It has no longer officers to 
represent it for any purpose; nor could the bill, in the nature of things, ever 
be brought to its attention, for it would not be in session thereafter, nor be 
reconsidered by it, which is the purpose to be attained, for it would be itself no 
longer existing." 

In Corwin vs. Comptroller, supra, the court, after holding that the word "adjourn
ment," as used in a constitutional provision similar to section 16 of article II of the 
Ohio constitution, meant final adjournment, also h'Cld that bills might be returned to 
the speaker or clerk within the proper tim:e during temporary adjournment. At 
page 398 the court said: 

"In_ our judgment, too, the bill might have been returned to the speaker 
or clerk on any day of the three days after it was presented to the governor 
(Sunday exc~pted); and the house not being in session o;n Friday or Saturday, 
and, assuming, for the argument, that it was not in session on Monday, did 
not prevent his compliance with the constitutional requisition. From the 
commencement to the close of a session, the speaker and the clerk may, by 
fair inference, be supposed to be present at the seat of government, although 
the house may have adjourned for three days. C~;tainly the derk has a known 
office where the papers committed to his keeping, both during the sitting 
and vac!i.'tion of the hou,-,e, are kept, and where persons having official busi
n,ess may confer with him." 

In State vs. Joseph, 57 So., 942, while the court held that the word "adjournment" 
as used in a constitutional provision of the class now under consideration, contem
plated a final adjournment, and not a mere recess, also held that the governor could 
not return a bill to any officer or aggregation of members of either house when it is 
not in session. This latter holding is probably based upon the _further constitutional 
provision which does not appear in our constitution, that "when return is prevented 
by recess, such bill must be returned to the house in which it originated within two 
days after the reassembling, otherwise it shall become a law." 

It may be suggested or contended that there is a conflict of authority on the ques
tions now under investigation, but as was aptly said in Johnson City vs. Electric Co., 
supra, "the conflict is very slight, if it may be said to exist." The court then pro
ceeds to examine and distinguish the so-called opposing cases of People vs. Hatch, 
33 Ill., 135 and State vs. South Norwolk, 77 Conn., 2.57. 

With respect t~ People vs. Hatch, supra, it was said: 

"Some of the reasoning of the Illinois court is in coniiict with the views we 
entertain and with those entertained by the other courts above cited. But 
it is manifest that th,e conclusion reached by the Illinois court must be rested 
upon the peculiar provision of its con'stitution." 

With respect to State vs. South Norwalk, supra, it was pointed out that the court 
rested its decision on the practical construction of the Connecticut constitution made 
by the legislature and chief executives of the state, which had been acted upon by 
those two depa'rtments of the state government for a period of eighty-five years. The 
decision also was made without reference to any of the cases holding the opposing view. 
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A decision of the supreme court of New Jersey in re: An Act, etc., concerning 
Public Utilities, 84 Atl., 706, should also be added to the small group of opposing cases. 

In accordance with the weight of judicial authority, it is my duty to advise you 
as follows: 

(1) The word "adjournment," as used in section 16 of article II of the state 
constitution, means the final adjournment of the general assembly. 

(2) During a temporary adjournment of both houses of the general assembly 
to a day beyond the time within which the governor is required to return a bill which 
he does not approve, the governor, in case he desires to exercise his veto power, should 
return the bill, with his objections in writing, to the clerk of the house in which the bill 
originated within ten days, Sundays excepted, after it has been presented to him for 
approval. A return to the clerk, during such adjournment, is a return to the house, 
within the meaning of section 16 of article II of the state constitution. 

Respectfully, 
JoqN G. PrucE, 

Attorney-General. 

234. 

COSTS IN FISH AND GAME CASES-COUNTY AUDITOR'S DUTY UNDER 
PROVISIONS OF SECTION 1404 G. C. 

The direction to the auditor under the provisions of section 1404 to issue a warrant 
for costs property certified to him in prosecutions under the fish and game laws, in cases 
where the defendant has been ac<JUitted or discharged from custody, or con~icted and com
mitted in default of payment of fine and costs, is mandatory. 

COLUMBUS, OHio, April 25, 1919. 

The Department of Agriculture, Bureau of Fish and Game, Columbus, Ohio. 
GENTLEMEN:-! have your commur.ie;ation of March 13, 1919, requesling my 

opinion as follows: 

"In several instances the attention of this department has been called 
to the fact that justices of the peace in cE>rt1fying, undE>r oath, to the county 
auditor the costs in fish and game cases, as provided under section 14041 
wherein the defendant has been acquitted or discharged from custody and 
committed in default of payments of' costs, th4it the auditor refuses to make 
the proper certification and issue his wa1rant on the county treasurer. 

Will you, therefore, advise me if the county auditor shall fusue his war
rant on the couhty treasurer after all errors are corrected therein?" 

Seetion 1404 to which you refer, is as foll'.ows: 

"A person authorized by law to prosecute a case under the provisions 
of this chapter shall not be required to advance or secure costs therein. If the 
defendant be acquitted or discharged from custody, or if he be convicted 
and committed in default of payment of fine and costs, such costs shall be 
certified, under oath by the justice to the county auditor w'ho shall correct 
all errors therein and issue his warrant on the county treasurer payable to 
the person or persons entitled thereto." 
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The language of the statute is unambiguous and mandatory, and imposes the 
duty upon the auditor to issue his warrant for payment of costs as therein provided. 

The section is applicable to all prosecutions properly instituted for violation of 
the provisions of the chapter of the Code ri>lating to fish and game in which the de
fendant has boon acquitted or discharged by dismissal or abandonment of the pros
ecution, or has been convicted and committed in default of payment of fine and costs. 

The same holding was made by this department in an opi.aibn to Hon. P. A. 
Saylor, prosecuting attorney, Eaton, Ohio, and being opinion No. 2016, page 1750 
Opinions of the Attorney-General for 1916. 

Being of the opinio11- that the auditor has no discretion in the matter, I advise 
that after the correction of errors, if any may appear in the cost bil~, it is the man
datory duty of the auditor to issue a proper warrant for the payment of such costs. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

235. 

APPROVAL OF BOND ISSUE OF CLEVELAND HEIGHTS IN THE SUM 
OF li-75,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, April 25, 1919. 

236. 

COUNTY AND INDEPENDENT AGRICULTURAL SOCIETIES DISTIN
GUISHED. 

When one agricultural society has been formed in a county, and is operating in com
pliance with law as a county society, and is receiving the official recognition of the state 
department of agriculture as such, the statutes do not contemplate the existence of additional 
societies with the status of !'county society," but apply to them the status of "independent 
societies." 

CoLUMBJs, Omo, April 26, 1919. 

HoN. ROBERT M. NOLL, Prosecutin<; Attorney, Marietta, ·Of.io. 
DEAR S•R:-I have your letter of Febru'ary 10, 1919, requesting my opinion 

upon the following statement of facts and inquiry: 

"We have in Washington county, at Barlo.v, Ohio, an association under 
the name of The Barlow Agricultural & Mechanical Association. They 

https://li-75,000.00
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hold land by lease, on which they have placed valuable improvements in the 
way of buildings, stalls, stands and pavilion:;-. They h:we successfully and 
continuously held forty-seven annual fairs. The corporate name of the 
scciety as taken from their :onstituton, article 1, secticn 1: 

'Xame: This society shall be known as The Agricultuul & :.\Iech2.n
ical Association of Barlow and Adjoining Township.' 

By-laws, article 1, is l!S follows: 
'Competitors for premiums, except in Art Hall and Floral Pavilion, 

at the annual fair, must be members cf the society or belong to the fr mily 
of such member, and own the article exhibited.' 

This society has complied with all the requirements of section 9880-1 
and are under favor of this section, receiving financial aid from \Yash'n.~on 
county. 

The officers of said Barlow Association desire to have interpreted in 
their favor section 14571 of the General Code, in order that they n ay re
ceive from the county commissioners assistance to be used in the improve
ment of their grounds and buildings. 

I will be pleased to have your opinion interpreting section 14571 as to 
whether the commissioners of ,vashington county, Ohio, may or may oot 
render the assistance to this society under favor of this section." 

On :.\larch 19, 1919, pursuant to my request, you further advised me, regarding 
the agricultural society in question, that said society is one organiz 0 d net for profit 
and pursuant to the proviEions of the act of February 28, 1846, which fact is also 
shown by certain references in its constitution and by-laws. You also advised that 
there is in "Tushington county another society known as the \Yashington Agricul
tural and :.\Iechanical As3ociation, which receives assistance both from the county 
and the state and hclds fairs annually, of a general county fair character. 

Section 14571 G. C., to which you refer, is as follows: 

"When a county society in a county containing a city of second grade 
of thP- firRt class has purchased or leased for a tern1 of 110L less thtm twenty 
years, re:>J estate as a site whereon to hold fairs, or when the title to the 
grounds is vested in fee in the county, but the so :iety has the control :i,nd 
management of the lands and buildings tho county commissiouers may if 
they think it for the interests of the county and soc1et:y, pay out of the county 
tr<>asury the same amount of money for the purchase or lease and improve
ment of such site or either of them :>.s is p 0,id by such agricultural society or 
inr'ividm>.ls for such purpose or either of them, and :such conuni,sionc>rs may 
levy a tax upon all the hxable property of tho county sufficient to meet the 
provisions of this section." 

In tho case of commissioners of Lawrence County vs. Brown, Auditor, 1 X. P. 
(X. S.) 357, the above section was considered, and while the special epplication of 
the section to counties having a city of the second grade of the first class was held 
unconstitutional, the remainder of the section was considered valid and operative. 

It is, then, to be noted that the operative provisions of said sc>ction 14571 G. C., 
as thus construed, do not differ in :my essential respects from the provisions of sec
tion 9887 G. C., and in my opinion have no broader or differc,nt application. 

Section 9887 G. C. reads as follows: 

""Then a county society has purchased, or leased real estate whereon 
to hold fairs for a term of not less than twenty years, or the title to the grounds 
is vested in fee in the county, but the society has the control and manage-

14-Yol. I.-A.. G. 
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ment of the lands and buildings; if they think it for the interests of the county, 
and society, the county commissioners may pay out of the county treasury 
the same amount of money for the purchase or lease and improvement of such 
site as is pi-id by such society or individuals for that purpose, and may 
levy a tax upon all the taxable property of the county sufficient to meet such 
pe,yment." 

From the information which you have furnished me, it is apparent that the agri
cultural society in question was not originally formed as a township society, pursu
ant to the provisions of section 9911 G. C., not only from the definite reference in the 
by-laws to the ~ct of 1846, as the source of authority for the creation of the society, 
but also from the further fact that section 9911 G. C., relating to township societies, 
in its earliest form appears not to h2.ve been enacted at, the time of the orge.nization 
of the society in question. 

The exact scope and effect of section 9880-1 G. C. are not altogether free from 
difficulty inasmuch as it seems to evidence a legislative notion that agricultural so
cieties are clearly divisible into classe~ of county and independent so-Jieties, whereas 
en examination of the legislati-::m creating agricultural societies does not cle~rly dis
close such classification with respect to their powers and qualifications for the purpose 
of the several provisions for public assistance or &id. 

It must be said that the various statutes relating to t!!_e creation and administra
tion of agricultural societies are enc'umbered with a great deal of uncertainty and 
their proper construction arid the mode ancl manner of distin!!Uishing between the 
so-called county society and the independent society fraught with much .doubt. 

However, it appe'.l.rs to h<tve long been determined by administrative construction 
that secticn 9880 G C., an:l its preiec3ssors in the development of the legislation, as 
well as the several other se.::tions providing for public aid in various forms for county 
societies, contempl ,te the existence of but one county society, and that when the 
field has once been o~cupied by the proper formB,tion and continuation of a society, 
the authorizaticm in that regard has been exhausted. Such other societies as may 
be formed within the county are thus relegP,ted to the dom~in of independent societies. 

Thus construed it is r.t once apparent that the one society first establishing its 
identity as the county society may avail itself of the several provisions for public aid 
to county societres, wh:le the remainder of the species must look rnly to the provision 
of section 9880-1 G. C., as the source an'd extent of their autho1ity for acquiring Jid 

.from the public treasmy. 
There has be;en no judicial determination of the correctness of the interpretation 

established in the acl.ministration· of the law, but upo:r investigatibn I find it has been 
quite urnforrnly pursued and acquiesced in, and has received the approval of this 
department on a number of cccasions as wellas of the state department o'f agrirulture. 

In an opinion of this department found at page 2080 of the Opinions of the 
Attorney-General for 1915, it was said: 

"While there seems to be no express prov1S1o'n of law regulating the 
~ 

mode and manner by which the status of an agricultur .I society may be 
legally fixed, as the county agricultural society, yet the administration of 
the law as an entirety is inconsistent with any other procedure than to recog
nize as the county society the society adopted by the stat'e board under the 
provisioris of said section 9880, supra." 

In the absence of the requisite certainty in the provision of the statute to import 
"ith some definiteness a contrary intent and purpose in their enactment, I am not 
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inclined to dissent from the interpretation which has been worked out in the admini
stration of the law. 

From wh.it has been said it follows that the right of the Barlow Agricultural and 
:\Iechanical Assoiiation to receive the .iid from the county commissioners w~ich they 
are seeking, is deplmdent upon the fact of its having established its identity as the 
county agricultural society in advance of the field having been occupied by any other 
existing county society duly qualified as such. 

Your statement indicates that there is ancther society in your county recognized 
as the county society, and receiving public aid as such, and if it has so quJlified in 
advance of the Barlow society, I advise that the latter would not be entitled to re
ceive the aid it is Reeking. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

237. 

SHERIFF-WITHOUT AUTHORITY TO EMPLOY CHAUFFEUR. 

. JI. o legal authority exists for the employment by the sheriff, at the expense of the county, 
of a chauffeur to operate an automobile purchased, under section 2412-1 G. C., by the 
county commissioners for the use of the sheriff. 

CoLUI\IBus, Omo, April 26; 1919. 

HoN. BENTON G. HAY, Prosecuting Attorney, Wooster, Ohio. 
DEAR Srn:-Acknowledgment is made of your letter. of March 6th, reading as 

follows: 

"The sheriff has an automobile the prop8rty of the county, purchased 
by authority of sections 2412-1 and 2412--2 G. C., 107 0. L. 585. 

The sheriff's deputy does not operate an au:tomobilc and there have 
been occasions when a chauffeur has been employed to operate and run the 
automobile for the sheriff or deputy. This is done sometimes when the · 
sheriff or deputy has a prisoner er insane patient or at times when snving 
writs. 

May the commissioners allow these expenditures of the sheriff?" 

Sections 2412-1 and 2412-2 G. C. (107 0. L. 585) authorize county commiss.oners 
to purchase automobiles for the use of the county commissioners and the county 
sherift, but furnish no authority for the employment of chauffeurs to operate such 
automobiles. 

Section 2997 G. C. is the only section I know of which in any way seems pertinent 
to the present inquiry. That section reads: 

"Section 2997. In adc'ition to the compensation and salary herein 
provided, the county commissioners sh,dl make allowonces qu!!.rterly to each 
sheriff for keeping and feeding prisorers, as provided by law, for his actual 
and necessary expenses incurred and expended in pursuing or transPorting 
persons accused or convicted of crimes and offenses, in conveying and trans
ferring persons to and from any state hospital for the insane, the institu
tion for feeble-minded youth, Ohio hospital for epileptics, boys' industrial 
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school, girls' industrial home, ~ounty homes for the friendless, houses of 
refuge, children's homes, sanitariums, convents, orphan asylums or homes, 
county infirmaries, and all institutions for the care, cure, correction, reforma
tion and protection of unfortunates, and all expenses of maintaining horses 
and vehicles necessary to the proper administration of the duties of his office. 
The county commissioners sh2,ll allow the sheriff his actual rnilror.d fare 
and street c9,r fare expended in serving 0ivil processes and subpoenaing wit
nesses in civil r.ncl. criminal ct1ses, and may :>.How his necessr.ry livery hire 
for the proper :>.dministration of the duties of his office. EP.ch sheriff shall 
file under 02.th with the qu:>,rterly report herein provided a full, accurate 
and itemized 2.ccount of 2.11 his actual and necessary expenses, including 
railrc:>,d fare, street c?,r fare and livery hire mentioned in this section before 
they shall be allowed by the commissioners." 

In opinion rendered on March 20, 1915 (No. 154, Opin. of Atty. Gen. for 1915, 
Vol. I, p. 295), the Attorney General said: 

"In the <)ase of State ex rel. Sartain as sheriff of Franklin county, Ohio 
vs. Sayre, as auditor, etc., et al., (12 0. N. P. K. S. 61), Judge Rathmell of 
the court of common pleas of said county held that the word 'vehi.:les' as 
med in the above statute, includes automobiles. 

The county commissioners m«y, therefore, m::>,ke an allowance to the 
sheriff for the expenses of maintaining his automobile when used in the proper 
2.dministration of the duties of his office. The answer to your question calls 
for a definition of the word 'maint2.ining' as above used. 

In the case of State ex rel. Denormandie vs. Commissioners of Mahoning 
county, 10 Ohio Cir. Ct. (n. s.) page 398, the court in construing the above 
rnction defined the word 'm2.irtl'.inir g' as follows: 

'The me:>.ning of the word "maintaining" 2.s used in this section, in refer
ence to hcrses and vehicles, means supporting; sust2.ining; keeping up; sup
plying with the necessaries of life; 2.nd the legislature, therefore, in this pro
vision only me2.nt 2.nd intended thl',t sheriffs should be allowed the necesrnry 
expense incurred in supporting, susfaining r,nd supplying their horses with the 
nece,s2.ries of life 2.nd in keeping their vehicles in good condition, 2.nd not in the 
purchase of them.' " 

From the deEnition just quoted, it would seem that the word "mr.int::>.ining," 
in section 2997 G. C., refers, in the case of r,n automobile, to the upkeep of the vehicle 
itself, 2.nd is not bro:>.d enough to authorize the employment 2.nd compens2.tion of a 
chauffeur to opernte the Sl',me for the sheriff. 

Such was the conclusion rer.ched by the Attorney-General in an opinion rendered 
on October 4, 1913 (Annur.l Rep. of Atty. Gen. for 1913, Vo.I II, p. 1405), the last 
two paragrnphs of which 2.re: 

"There is no authority conferred by the foregoing section upon a sheriff 
to employ a ehr.uffeur or c2.retaker for his automobile 2.t the expense of the 
county, even though the ::mtomobile is used in the dischRrge of offici2.l duties. 

I am therefore of the opinion th2.t payment out of the county treasury 
for such purpose would be illegal." 

It is true that the automobile spoken of in the opinion just referred to was an 
automobile owned by the sheriff, whereas we are now considering an automobile bought 
and owned by the county, under section 2412 G. C., cited supra. It is not perceived, 
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however, how the difference in the nr.turc of the ownen,hip produces ::'.ny different 
result on the question mised by your Iettc1. 

You ere thercf01e P.dviEed thet there is no nuthority for the nllownnce nnd pP.yment 
by the county commissioners of the expenditures mentioned in your letter. 

RcFpec-tfully, 
JoH:- G. PRICE, 

A tlorney-Gem ral. 

238. 

TAXES AXD TAXATIOX-SLEEPIXG CAR, FREIGHT LIXE AXD EQLIP
:\IEXT CO:\IPAXlES--BASIS OF APPORTION:\IEXT-TRACK :\llLEAGE. 

Under the decision of the supreme court of the United Stales in Union Tank Line Co. 
vs. Wright, rendered March 24, 1919, the thing lo be apportioned lo Ohio on 11,e basis of 
track mileage under sections 546:~ lo 5465, inclusive, of the General Code, is the ralue of 
the daily average number of cars operated in this slate by a sleeping car, freight line or 
equipment company, and not the rnlile of the whole number of cars owned aud operated 
by the company. 

The basis of apportionment under such sections is the track mileage, and not the car 
mileage. 

CoLmrnus, OHIO, April 26, 19Hl. 

Tax Commission o_f Ohio, Columbus, Ohio. 
GEN'l'LEMEN:-My attention hes just been called to:,, very recent decision of the 

United States supreme court in the case of Union Tank Line Co. vs. \\'right, comptrcller
general of Georgia, rendered l\farch 24, 1919. This decision iR of Rome importr.nce to 
the tax commiFsion i'n coPncl:tion with the acl.ministmtion of the statutes providing 
for the taxation of sleeping car, freight line and equipment companies. I ht'.VC there
fore assumed the privilege of Bdc!ressing an opinion to the commission as to the effect 
of the decision without a formal request. therefor. 

The facts before thr supreme court, as stated by Mr. Justice McHcynclds, who 
delivered the opinion in the 02.se, were as follows: 

"l,"nion Tr,nk Linc * * * an equipment company * * * which 
has never carried on business or had r,n office in Grorgia, owns twelve thousand 
tr,nk cars suifr.ble for tri:nsporting oil over railroads r.nd rents them to fhippers 
et agreed rr,tcs, based on size r.:n'd er.pr.city. The roads over which they move 
.ilso pay therefor stipulated compenRution. l'nc1.er definite contrr.ct rertuin 
of these cars were furnished to the St::mdr.rd Oil Company of Kcnturky encl. 
all of those which came into Georgia were being opcmtcd by the oil romp::'.ny 
under such agrermcnt. They were not permanently within thr.t state hut 
passrd 'in and out.' 

* * * the tank line made the following tax rrturn to the c-omptrollcr 
ger.cral for 1!)13-

* 
(The report showed the totd.l vdlue of the cors of the comp:1ny r.nd stated 

thJ.t 'rnion Tank Line Compr.ny hacl. :1n :werage of 57 tank c:1rs in Grorgiu. 
during 1913, which r,t a value of 8830 per car equals 847,310.00' * * *.) 

Acting upon informr,tion contained in return above quoted, the comptroller 
generJ.1 assessed the tank line's prefperty for 1913 at 8291,196.00, * * * 

* * * * 
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and demanded payment. In explanaticn of this actio-c he wrote to ii as follows: 
'* * * you have furnished the data dtisired, but have Made an error 

in the application of same. After gh-ing the mileage for the company every
where and for Georgia, you then go ahead and assign 57 tank cars for this 
state l'.nd v...lue them at $830 ea,)h, making the total for Georgia $47,310.00. 
This is an incorrect method. If you were to be allowed to merely assign so 
many cars to the stite for taxation there would be no need for the milel'.ge fig
ures to be furnished. The wluation to be assigned to Georgia must be in 
the same proportion to the valuation for the entire company, as the mileage 
in Georgia bears to the entire mileage everywhere. * * *" 

0 

The case w.1s submitted upon LD D,greed statement of facts which admittPd that 
the comptroller had no evidence before him other than that set forth in the report. An 
action being brought in the courts of Georgia, it was ultimately held by the .supreme 
court of that state that the physical property of the company had been properly as
sessed as required by statutes not in conflict with either state or federal constitution. 
(146 Ga., 489). 

The statutes under which the proceedings were had anB. the decision of the su
preme court of Georgia was made are as follows: 

"Sec. 989. Each non-resident person or company whos!; sleeping cars 
are run in this state shall be taxed as follows: Ascertain the whole number 
of ,mies of railroad over which such sleeping cars are ru-1, and ,1scerta,in the 
entire value of all sleeping cars of such person or company, then tax such 
sleeping cars at the regular tax rate imposed upon the property of this state 
in the same proportion to the entire value of such sleeping cars th.1t the 
length of lines in this state over which such cars are run bears to the length 
of lines of all r2ilroads over which such sleeping cars are run. The returns 
shall he made to the comptroller-general by the president, geneml agent, or 
person in control of such cars in this sfote. The comptroller-general shall 
frame such qm stions as will elicit the information sought, and answers there
to shall be made under o.1th. If t'he officers above referred to in the control 
of such sleeping cars sh ill fail or refuse to answer, under oP,th, the questions 
so propounded, the comptroller-generd sh:dl obtain the informr,tion from 
such sources ::cs he may, and he shall r.ssess a double fax on such sleeping cars. 
If the taxes herein provided for are not po ic', the comptroller-general shall 
issue executions against the owners of such cars, which may be levied by the 
she1iff of any county of this state upon the sleeping cars or cars of the owner 
who has failed to pay the taxes. 

"Sec. 990. Any person or persons, co-partnership, company or cor
poration wherever organized or incorpornted, whose principal business is 
furnishing or leasing any kind of railroad cars except dining, buffet, chair, 
parlor, palace or sleeping cars, or in whom the legal title in a,ny such c.1rs is 
vested, but which are operated, or leased, or hired to be operated on any rail
roads in this stat\!, shall be deemd an equipment company. Every such com
pany shn 11 be required to m.1ke returns to the com ptroller-genernl under the 
same laws of force in reference to the rolling stock owned by the railroads 
making returns in this state, and the assessment of taxes thereon shall be 
levied and the taxes collected m the Same manner as provided in the case of 
sleeping cars in se~tion 989." 

For the purpose of campn.rison at this point I quote section 5462 et seq. of the 
General Coc!e of Ohio: 
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"Sec. 5462. Annually, between the first ard thirty-first days of :\fay, 
every sleeping car, freight line and equipment company, doing busine~s or 
O\\-ning cars which are opero,ted in this state•, slull under the oath of the 
person constituting such company, if a person, or under the oath of the pres
ident, secretary, tredsurer, superintendent or chief officer in this state of such 
association or corpor2.tion, if an a~sociation or corporation, mv.ke and file 
with the commission a statement in such form as the commission may pres
cribe. 

Sec . .5463. Such sh•,tcment shall confain: 
1. The name of the compr.n:i,. 
2. The nature of thP company, whether :,, person or persons or asso

ciation or corporaton, :md unc.cr the fo,ws of what state or country organ
ized. 

3. The location of its principal office. 
4. The name and postofficc address of the president, secretary, audi

tor, treasurer :-md superintendent or general manager. 
,5. The name and postofficc address of the chief officer and managing 

agent of the compv.ny in this state. 
6. The number of shares of capitl"l.l stock. 
7. The par and market vnlue, or, if there is no mP.rket value, the actual 

value of the shares of stock on the first day of May. 
8. A detailed statement of the real estate owned by the company in this 

state, where situMed, and the value thereof as assessed for taxation. 
9. The total value of the renl estate owned by the company and sit

uated outside of this state. 
10. The whole length of the lines of railwp,y over which the company 

runs its cars, and the length of so much of such lines as is without and is 
within this state. 

11. The whole number and value of the cars owned or le2,sed by the 
company classifying the cP,rs according to kine!, :1nd the daily avemge nmn
ber of er.rs opernted in this state. 

Sec. 5464. 1n the (:l1Se of 2,n equipment company, such st[',tcment shall 
also contP,in the whole number encl value of the er.rs owned and leased by 
the company, chtssifiying the cars according to km<l; the whole length of the 
Imes of r2.ilwey, wherever locatec!, operr.ted by the comp:1nics, nr.mmg them, 
to which c:,rs owned by such equipment compr.ny me leescd, and the length 
of so much of such lines as is without r..nd within this shlte, giving the nr.mc 
and locP.tion of the lines wholly or pr.rtially within this str,te. 

Sec. 5465. On the first ,\londr.y in July, the commission shr,11 r.sccrtr.in 
and determine the r.mount nnc! w.lue of the proportion of the cr.pitd ~tock 
of sleeping CP,r, freight line r.ncl. equipment compr.nies, representing ct:pitr.1 
and property of such compr.nics owned a11d u~cc! in this state, r.nd in so de
termining ~hi.II be guided in each cr.sc by the proportion of the er.pita.I stock 
of the compr,ny representing rolling stock, which the miles of rnilror.cl. over 
which such compimy runs er.rs, 01 its cars r.rc run in this state, bcr.r to the 
entire number of miles in this state :.md elsewhere over which such compm1y 
runs cnrs, or its cnrs nre run, and such other rules and evidence v.s will cnr,blc 
the commission to determine, fairly r.nd equitr.bly, the 3mount r.nd v:1lue 
of the capital sto~k of such compr,ny representing Cl\pital and property 
owned r.nd used in this shlte." 

Without et this time m3king the compr,rirnn in detail, let me observe thr.t the 
Ohio statute is evidently fn:med on the very theory edopted by the general r.ssem
bly of Georgip, v.nd by the comptrollcr-gcnernl in mr,king the assessment. 
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The supreme court of the United St2.tes held this assessment to be illegal, using 
the following fanguP,ge: 

"A stP,te may not fax property belonging to P, foreign corpomtion which 
hris never come within its borders-to do so under l.'.ny formulr, would vio-
1?.te the due process chuse of the Fourteenth Amendment. In so far, how
ever, r.s movr.bles P,re regufarly P,nd hP,bitup,lly used r.nd employed therein, 
they may be t2,xed by the str.te occording to their fair value 2,long with other 
property subject to its jurisdiction. although dovoted to interstate com
merce. While the valuation must be just it need not be limite::l to mere 
worth of the articles considered separatPly but may include as well 'thP in
t,mgible value due to what we havp called the organic relation of the prop
erty in the state to the wh0le system.' How to appraise them fairly when the 
tangibles constitute part of a going concern operating in many states often 
presents grave difficulties; o,nd absclute accuracy is generally i~possible. 
\Ve have :i.ccordingly sustained methods of 2,ppraisement prod.u ing results 
o.pproximately correct-for example, the mileage basis in c.i.se of a telegrnph 
company (W. U. Tel. Co. vs. Massachusetts) and the average amount of 
property habitually brought in and c:>.rried out by a car company (American 
Refrigerator Transit Co. vs. Hall). But if the pbn pursued is arbitrary 
and the consequent v.i.luation grossly excessive it must be condemned be
cause of conflict with the commerce clause of the Fourteenth Amendment 
or both. W. U. Tel. Co. vs. Massachusetts, 125 U.S. 530; Marye vs. B. & 0. 
R.R., 127 U.S. 117; Pullman's Car Co. vs. Pennsylvania, 141 U.S. 18, 26; 
Adams H,xpress Co. vs. Ohio, 165 U. S. 194, s. c. 166 U. S. 185; American 
Refrigerator Transit Co. vs. Hall, 174 U. S. 70; Union Referigerator Transit 
Co. vs. Lynch, 177 U.S. 149; J-argo vs. Hart, 193 U.S. 490; Cudahy Packing 
Co. vs. Minnesota, 246 U. S. 450, 453. 

In the present er,se the comptroller genernl m2.de no effort to r.ssess 
according to re~.! v:>.lue or otherwise than upon the rntio which miles of 
rr.ilro'.l.d in Gcorgil.'. over which the cr,rs moved bore to totn.l miler,ge rn trav
ersed in P.ll sfates. Rer.l vdueE-the essential :i.:m- of property within 
P, st:>.te cr,nnot be P,scertr.ined with even r.pproxim?,te r.ccurncy b}' such pro
cess; the rule r,doptecl. hP, no necesrnry relr.tion thereto. During P, yer.r two 
or three er.rs might pr.ss over every mile of rr.ilro2cl. in one str.te while hm~<lreds 
constr,ntly employee!. in r.nother moved over lines of less totd length. Fifty
seven wr,s the &verr,ge number of er.rs within Gcorgir. during 1913 ::md each 
hr.d P, 'true' w.lue of 8830. Thus the totP.l there suJ:,jcct to tr.xr.tion r.mounted 
to $47,:H0-the chr.llenged. P,ssessment specified 3291,196. 

\Ye think pbintiff in error's property was r.ppraiscd r.ccorcl.ing to r.n 
arbitrnry method which produced results wholly unre:>.soimblc r.nd thr.t to 
permit enforcement of the proposed tr.x would deprive it of property with
out due process of lr.w r.nd 2,lso unduly burden inte1str,te commerce. 

Pullman's Car Co. vs Pennsylvania, supra, relied on by defendant in 
error, ccntr.ins the following pr.ssr.ge which seems to uphold the Georgia 
rule-'The mcde which the state of Pennsylv:::mir. 2,dopted, to gscertr.in the 
proportion of the comp2,ny·s property upon which it should be faxed in thr.t 
sfate, wr.s by faking r.s t~ br.sis of 2,ssessment such proportion of the er.pita! 
stock of the comp:::my as the number of miles over which it nm c2rs within 
the st2,te bore to the whole number of miles, in that and other stat.es, ov:ir 
whi::h its cars were run. This was a just and equitable method of assess
ment; and, if it were adopted by all the states through which these er.rs ran, 
the company would be assessed upon the whole w.lue of its cupit::>.l stock, 
and no more.' But the point therein spoken of was unnecPssary tfo ·deter-
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ruination of the cause; und so far as the quoted passage sanctions the spe~ified 
rule for ascerfa.ining vt>lues as generally :i.ppropri:>.te, just, unobjectionable 
and productive of conclusive results it must be regarded as obiter dictum, 
and we cannot now approve or follow it." 

Both the Ohio statute and the Georgia statute were, I feel bound to say, based 
upon the very passage in Pullman's Car Co. 1·s. Pennsyfrania, which tho supreme 
court by its latest decision has stamped as an inaccurate dictum. 

The supreme court in the Georgia case , id not hold the statute un.::onstitutional, 
but merely held the assessment invalid as relating to property which was outside 
the taxing jurisdictioTJ. of the state. I feel bound to say that the Georgia statute in 
terms r:ommands the comptroller general to do exactly what he c id, and under the 
Ohio statute the commission is commanded to take the whole "capital stock of the 
company representing rolling stock" :,,nd assess for taxation that proportion thereof 
wliieh is indicated by the proportion which "its cars P-re run in this state, bear (s) 
to the entire number of miles in this state and elsewhere over which such company 
runs cars, or its cars are run." 

Fortunately, however, the Ohio statute is a little more liberal than the Georgia 
statute, in that the Georgia statute expressly stated what should be done in making 
the assessment, whereas the Ohio statute (section 5465i merely decbres that the 
commission shall be "guided in each case by" the calculation which I h,we mentioned 
and may take into consideration, in addition to the result of such calculation, "such 
other rules and evidence 2,s will enable the commission to determine, fairly and equi
tably, the Rmount tmd value of the capital stock of such company representing capital 
and property owned and used in this slate." 

1 feel certain, therefore, that the Ohio statute is constitutional. I must, how
ever, advise the commission that it would not be lawful to apply the mileage ratio 
which the statute commands to the entire rolling stock of sleeping car, freight line 
or equipment companies in the light of the decision which the supreme court has made. 
Instead, the commiEsion must have regard to what is reported under the heading 
designated as 

"The whole number and value of the cars owned or leased by the com
pany classifying the c:>,rs according to kind, and the daily average number of 
cars operated in this slate;" 

and the thing to be ?.pportioned on the track mileage basis is the total value of ·the 
daily average number of cars operated in this state. 

It may be that the commission has been following the proper rule. If such is 
not the c:>.se, however, I must strongly advise that the rule be changed to conform 
to that which I have just outlined. 

In this connection it may be worth while to observe thrt the basis of apportion
ment under the statute is track mileage-not car mileage. In other words, it is the 
number of miles of railroad over which the cars are run, and not the number of miles 
which the cars actually run, that is to determine the ratio. This will result, of course, 
in a very small percentage being assigned to Ohio, and the combined effect of the 
observance by the commission of the two points touched upon in this opinion will 
very much reduce the revenues of the state from this source, if the commission has 
been apportioning the whole value of the rolling stock on the basis of car mile2.gc, 
instead of apportioning the v:.liue of the 1.wcrage number of cars moving through the 
state on the basis of track mileage. To avoid in part such loss of revenue the statute 
might be amended to provide for the use of the car mileage factor instead of the track 
mileage rule. Ohio would probably profit by such an arrangement. 

Respectfully, 
JOHN G. PRl<'E:, 

Attorney-General. 
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239. 

PROCEDURE FOR PROBATE COURT 'i"HEN INQUEST FOR INSANITY IS 
TO BE ASCERTAINED-PERSON CHARGED RESIDENT OF ANOTHER 
COUNTY-PROCEDUHE I.'ii SUCH CASE. 

1. A probate judge has, generally speaking, no power to make an adJudication of 
lunacy unless the person who is the subject of the inquest is a resident of the county wherein 
the probate court is situate. 

2. Ifhere a probate judge ascertains, after a lunacy affidavit is filed, that the alleged 
insane person is not a resident of the county wherein the lunacy proceeding is instituted, 
but of another county of the state, there is no statutory authority for the transfer of such 
person to the probate court of the county of his residence. 

3. In such case it would be proper for the probate judge to communicate with the 
probate jiuige of the county of such alleged person's residence, to the end that a lunacy 
affida1;it might />e filed in the latter county. A warrant then issued thereon, imder section 
1954 G. C., would authori~e the person to whom said warrant was directed to take the 
alleged insane person into custody in any county of the state. 

CoLUMhFS, ◊BIO, April 2d, 1919. 

HON. JOHN P. '.:'OONROD, Judge of Probate Court, P'nmont, Ol,ir.. 
D1sAR Sm:-A1knowledgmmt has already been made of your letter of recent 

d<1te, reading thus: 

"What is the procedure for the probate court when in an inquest of 
insanity he ascertains that the person so adjudged insane is not a resident of 
this county, but J resident of some other county of the state·, 

I know of no ttuthority that authorizes the transfer of the person so 
charged with being insane, to the place of his legal residence. 

There is a provtSion of law that if a person so alleged to be insane is not a 
resident of Ohio, and his residence is unknown, thllt the iourt shall notify 
the board of state charities who shall direct further procedurP. 

The abcve proposition has come up several times during my administra
tion as probate judge. If the person so alleged to be (\nsane is committed to 
the asylum and he has no friends or relat,ives "ho can be charged wi:th his 
care and support, the county becomes liable for his clothing, etc. 

I would be greatly ol:-liged to you for your cpinion on the above pro
position." 

That the probate judge has no jurisdiction to make an adjudicaticn of lunacy 
unless the person who is the subjPct of the inquest 1s a resident of the county wherein 
the probate court is situate, was pointed out by the attorney-general in opinion No. 
764, found in 1917 A. G. O., Vol. III, p. 2037. The reasons for such conclusion were 
not, however, stated fo said opinion, the point being assumed, rather than discussed. 

The soundness of the proposition is, h,owever, apparent from va1ious sections of' 
the Jaw relating to admission to hospitals for the insane, among which sections the 
foil owing are especially noteworthy. 

Section 1953 G. C. says: 

"For the admission of patients to a hospital for the insane, the following 
proceedings shall be had. A resident citizen of the proper county must file 
'1\-ith the probate judge of such county an affidavit, substantially as follows:" 
(Here follows a form of affidavit.) 
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You "ill observe that e.mong the necessacy allegations of said affidavit is that the 
alleged insane person "has a legal settlement in __________ • _______ township, in 
this county." 

Section 1966 G. C. says: 

"In cases requiring an escort, if neither the patient nor his friends are 
financ,ially able to bear the expense of his removvl, the superintendent shall 
give notice to the probate judge of the county of which the patient is an in
habitant, who shall fcrthwith issue his warrant to a· suit ,ble person, giving 
the friends of patients the prPference, .vhich shall read as follows: 

The State of Ohio __ ------------------ County, ss., 
Office of the Probate Judge of said county. 

The proper authority having dire,!ted that ______________________ , 
a patient from this county, in the state hospital for the insane at _______ _ 
_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ be removed therefrom, you are comma'ldec' forth
with to remove such patient and return him to his home in this state. 

Witness my hand and official seal this _______________________ _ 
day of____________________________________________________ , 19_____ _ 
________________A. D. __________________________ Probate Judge."~---

Notice particularly in said section the phrase "the county of which the patient is an 
inhabitant." 

There is, I apprehend, but one exception to th.e rule that the probate judge has 
no jurisdiction to adjudge insane a nonresident of the count:i,, and that refers to a non
resident of the state, whose admission into a state hospital has been authorized by 
the Ohio board of administration under section 1950 G. C. (103 0. L. 447), after the 
procee:lings prescribed by section 18Hl (103 0. L. 446) and section 1820 G. C. (103 
0. L. 446) have been taken. The procee,lings relating to insane convicts, a,1thorized 
by SPctions 2216 and 2217 G. C., terminate in an "order of transfer," rather than an 
order of commitment. 

The foregoing discussion is, I realize, not precisel:i, responsive to your question, 
yet it was thought desirable in view of the first paragraph of your letter which ·rests 
your question upon the assumptiov that the non-resideat of a county has be'en adjudged 
insane by the probate court. The point is that, as a general proposition, the probate 
juclge has no authority to adjudge insane a non-resident of the county, and that no 
question as to the transfer to another county of the state of a person so adjudged 
could, strictly speaking, arise. 

The second paragraph of your lett!er, however, puts the question properly; that is, 
it deals with a situation where a probate judge ascertains, after a lunacy affidavit 
is filed, that the alleged insane person is not a resident ,of the county wherein the lunacy 
proceeding is instituted, but of another count:i, of the state. The question is, whether 
or not the probate judge under such circumstances is authorized by law to "transfer" 
such person to the place of his legal residence. By "transfer" you mean, I presume, 
the transportation of said alleged insane person, under proper custody and restraint, 
to the probate court of the county of his residencP, without personal expense to the 
person exercising the custody and restraint. 

I am unable to find any statute which authorizes such a transfer to be made, 
although tp.e desirability of a law of that nature is apparent. Section 3482 G. C. 
provides for the· removal of a pauper from a cdunty of non-residence to the county 
of residence, but this section would hardly \:)e available for the transfer of an alleged 
insane person, unless the misfortune of such person comprehended poverty as well as 
nsanity. 
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Upon discovering that the alleged insane person is a non-resident of the counts, the 
probate judge may communic!!.te that fact to the probate judge of the county of such 
alleged insarTe person's residence. A lunacy affidavit could then be filed with the 
probate judge of the county of residence, and a warrant issued by said judge, under 
section 1954 G. C., to a suitable person, commanding him to bring the person alleged 
to be insane before him. 

Construing section 19."i4 G. C., the attorney-general, in opinion (No. 1486) ren
dered on September 28, 1918, to Hon. Homer Z. Bostwick, probate judge, Columbus, 
0., said: 

"It will be noted that the probate judge may issue his warrant for the 
arrest of the person alleged to be insane to a 'suitable person.' This person 
may or may not be the sheriff of the county. I am of the opinion that when 
this warrant is issued to such suitable person, such warrant is authority for 
such person to take the alleged insane pers~n into custody in any county in the 
state of Ohio, and the ei-l)ense of arresting such insane person and bringing 
him before the court may be paid, if the person to whom the warrant was 
issued is a person other than the sheriff or deputy sheriff, under the pro
visions of section 1981 G. C., * * •" 

Respectfully, 
JoHN G. Pmc-,,,, 

Attorney-General. 

240. 

BOARD OF EDUCATION-CAN RENT OR LEASE SCHOOL ROOMS-CAN 
NOT PURCHASE OR CONSTRUCT SCHOOL BUILDING UNLESS MONEY 
rn TREASURY OR IN PROCESS OF COLLECTION. 

A board of education can rent or lease suitable school rooms, but cannot enter into 
a contract to purchase or construct a school building at some future time unless the money 
for the same is in the treasury to the credit of the proper fund, and so certified by the clerk 
of the board. 

A board of education can purchase a building to be used for school purposes, but 
money required for the same must be in the treasury or in process of collection. 

CoLUMBUi:', Omo, Apd 26, 1919. 

HoN. CLARE CALDWELL, Prosecuting Attorney, Warren, Ohio. 
DBAR SrR:-Acknowle'dgment is made of your letter of Apnl 7, 1919, m which 

you submit t);ie following: 

"The ·warren Acreage & Investment Company of the city of Warren, 
has an ;,llotment in the eastern part of the city, P,nd while a rap.idly growing 
section of the city, does not have a sufficient number of pupils to warrant 
the building and equipping of a school house, at once, by the board of educa
tion of said city. 

The said company are willing to build a schocl building and rent the same 
to the board of education of the city of Warren, Ohio, until such time as the 
board of educat~on would be willing to purchase it. 

Our understanding of the law would be that the Warren Acreage & 
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Inve~tment Company can l uild a school hou,e 1>.nd that the boud of edu
cation may rent it for school purposPs, but can the hoard of education enter 
into II contract to purchase the school house at some future time? Also can 
a bo'.lrd of educ'.ltion purcksP a schocl buildiPg alre2.dy built? " 

Attention is invited to section i620 G. C .. which re[l.ds: 

"The board of education of a <istrict mP.y build, enfarge, repair and 
furnish the necessary schoolhouses, purchase or lease sites therefor, or rights 
of way thereto, or purchase or lease real estr,te to be used as playgrounds 
for children, or rent suitable schoolrooms, provide the necessary apparatus 
and makn all other necessary provisions for the schools under its control. 
It also shall provide fuel for schools, build and keep 1n good rep9ir fences 
inclosing such school houses, when deemed desirable plsnt shade and orna
mental trees on the school grounds and make all other prov.sions necessgry 
for the convenience and prosperity of the schools within the subdistrictF. ·• 

You are correct in your statement that the board of education "can rent suit
able schodrooms" and this applies whether the building containing such rooms is 
completely new or has been used for other purposes. 

As to your question "Can the board of education enter into a contraet to pur
charn the school house at some future time?", such query is answered in section 5660 
G. C., which reads: 

"The commissioner,; of a county, the trustees of a township and the 
b:i::trd of educvtion of a school district, shall not etiter into any contract, 
agreement or obligation involving the expenditure of money, or pass any 
resolution or order for the appropriation or expenditure of :rronPy, unless the 
auditor or clerk thereof, respectively, first certifies th2.t thP money required 
for the payment of such ohligation or appropriation is in the treasury to 
the credit of the fund from which it is to be dIMvn, or has been levied anc;l 
place:l on the duplicate, and in process of collection and not appropriated 
for any other purpose; money to be derived from lawfully authorized bonds 
sold and in process of delivery shall, for the purpose of this s<'ction, bP deemed 
in the treasury and in the appropriate fund. Such certificate shall be filed 
and forth\\ith recorded, and the sums so certified shall not thereafter be 
considered unappropriated until the county, township or bot1.rd of educa
tion, is fully dischargec' from the contract, agreement or obligation, or as 
long as the order or resolution is in forcp.'' 

Section 5661 G. C. provides: 

"All contr::cts, agreements or obligations, and orders or resolutions 
entered into or pa~sed contrary to the provisions of the next preceding sec
tion, shn.11 he voi,[, but such section shall not apply to tho contracts author
ized to be made by other provisions of law for the employment of teachers, 
officers, and other school employes of boa,ds of education." 

It is therefore clear that before the board of education can enter into any agree
ment of any kind relative to the buik'ing in question, and involving the expenditure 
of money on the part of the board it, is necessary that the ce1tificv.te of the clerk of 
the board be filed and recorded, certifying that the money 1s in the treasury to meet 
the conditions of such obligation as the s2,me is due and pP,yable. Ho,,·ever, the 
renting of rooms, or the leasing or purchasing cf the same are not the exceptions men-
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tioned in section 5661 G. C., so the provisions of section 5660 G. C. apply to the matter 
in question. 

In a case in which the facts were partially similar ~? this one, the Attorr>ey-Gen
erd l, in opinion 1580, issued November 29, 1918, said by way of suggestion: 

"I might suggest, however, that your board of educJ.tion could take a 
lease, say for one year if you have sufficient money in the treasury to pay 
the rental for that time, anc place in said lease an option in the board of 
education to have the use of s2,id property from year to year for a period of 
five years and, as the board of eduaction would exercise the option each 
year, the certificate of the clerk could be filed that the money was in the 
treasury to c'over the obligation of said annual rental." 

As· to your last question, "can a board of education purchase a school building 
already built?", attention is again invited to section 7620 G. C., above quoted, which 
says in two places in the same section: 

"The l:;oard of education may * * * make all other provisions 
necessary for the convenience and prosperity of the schools· * * *." 

There rr ight be many cases in which it would be more "convenient for the board 
to purchase an erected building to be used for schod pueposes, than to erect a new 
building, and such '.lction might rebound to the "prosperity" of the schcols, both 
financial and otherwise. And if this IS the case, in the judgment of the board, then 
under section 7620 G. C. it can purchase a satisfact~ry building to be used for school 
purpose, for the si'me section says the board may "erlsrge or repair", the central 
idea· being adequate facilities for the school of which the board is the judge in its own 

· loca:ity. Sueh building when leased or purchased should conform to the building 
coc.e requirements on school houses. 

The opinion of the Attorney-General, therefore, is that a board of education can 
rent or lease suitable school rooms, but cannot enter into a contract to purchase or 
construct a school building ·at some future time unless the funds for the same are in 
tieasury and so appropriated. Further there is nothing in the law to prevent a board 
of eclu&tion from purchasing a proper building to bP used for schocl purposes, pro
vided the funds to do so are in the treasury and so certified by the clerk, 

. Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

241. 

APPROVAL OF BOND ISSUE OF CLEVELAND HEIGHTS IN THE SUM OF 
$10,770.00. 

Industriai Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, April 28, 1919. 
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242. 

APPROVAL OF BOXD ISS1.,'E OF CLEVELAXD HEIGHTS IX THE SC:\1 OF 
86,095.Q0. 

lndu&rial Commission of Oliio, Columbus, Ohio. 

Cou:;11rnus, Omo, April 28, 1919. 

243. 

APPROVAL OF BOND ISSUE OF WADSWORTH VILLAGE SCHOOL DIS
TRICT IN THE SUM OF 815,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLUMBus, Omo, April 28, 1919. 

244. 
:\1IDDLETOWN CHARTER-LIMITATIOX OF BOXDED INDEBTEDNESS

CHARTER AND STATUTE PROVISIONS CONSTRUED. 

'l'he limitation placed upon the amount of bonded indebtedness by section 3 of article 
XII of the Middletown charter cannot be exceeded by the city in taking advantage of sec
tions 4000-lG to 4000-28, inclusive, of the General Code. 

C0Lu11mus, Omo, April 29, 1919. 

l3ureau of Inspection and Supervi~-ion of Public Offices, Columbus, Ohio. 
GENTLEMEN:-Youz letter of April 17, 1919, requesting my opinion as to the 

auth'ority of Middletown to issue bonds for the construction of a street railway system 
under sections 4000-16 to 4000-28 G. C., inclusive, in excess of the amount authorized 
by section 3 of article XII'of the city's charter, was duly received. 

With your letter you enclosed a ccpy of a commuPication from the city solicitor, 
dated April 8, 1919, and reading as follows: 

"The city commission of the city of :.\Iiddletown are inquiring into the 
feasibility and possibility of establishing a street railway system by virtue 
of the .tuthority cf sections 4000-16 to 4000-21S indusive. 

In the matter of financing such a proposition I fine! section 4000-23 G. C., 
reads: 

'The aggregote amount of such bonds authcrized by vote of the people 
or total indebtedness created under the authority of this act shall not be 
limited by the provisions of any act or statute of Ohio or la,~, except by the 
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limitation herein set forth, and such aggregate or total indebtedness shall 
not exceed two per ce;nt of the total value of all property in such municipal 
corporation 11s listed and ~ssessed for taxation.' 

The city of :\1idclleto1vn is operating under a charter, section 3 of article 
12 of which reads 1s follows: 

'The total mdebtedness of the city for any bonds issued or to be here
:•.ficr issued, shall never exceed 4% of the total value of ,ill property within 
the city of Middletown, as listed and ossessed for taxation, not 1ncluding bonds 
issued in anticipation of the collection of assessments, speeially Jssesscd, 
against abutting property for the improvement cf any street, alle)' or public 
highway.' 

While the provisions of the above quoted statute of Ohio seem extremely 
comprehensive, it is my opinion that the charter provision above quoted is 
binding upon our legislntive bcdy, and that such bonds, if issued, could not 
be disregarded in the aggregate amount which the city is permitted to issue; in 
other words, that the charter provision would be bindmg in a home rule city. 

I would very highly appreciate your opinion in this matter for prompt 
use if you will so favor me." 

Under section 2 of article I of the charter, as set forth in volume I of the supple
ment to Page & Adams' General Code, pages 1120, 1121, 1t is provided that "all general 
laws of the state of Oh10 apphcable to municipal corporations, now existing or here
after enacted, not in conflict with the provisions of this charter," shall apply to the 
government of the city of Middletown, etc. 

Under S3ction 2 of article XII of the charter the city may issue bonds from time 
to time for such purposes as are now or may hereafter be authorized by the general 
assembly, but subject, of course, to the limitation prescribed by section 3 of the same 
article. 

By reason of the charter and statutory provisions above referred to, a confiict 
might arise with respect to the amount of bonds that Middletown could lawfully 
issue in the construction of a street r..ilway system under section 4000-16 et seq. G. 
C. If the statutory provision is to govern as to the amount, then the four per cent. 
charter limitation on the city's bonded indebtedness might be exceeded, whereas if the 
charter provision is to control, the bonds issued under section 4000-16 et seq. G. C. 
must be counted in making up the city's total bonded indebtedness. 

It is m:y opinion that the conclusion reached by the city solicitor is correct, and 
I therefore advise you that the limitation placed upon the amount of bonded indebted
ness by section 3 of article XII of the Middletown charter cannot be exceeded by the 
city in taking advantage of sections 4000-16 to 4000-28, inclusive, of the General 
Code. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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245. 

APPROVAL OF BOXD rssljE OF DELAWARE COl:XTY, OHIO, IX THE 
SU:\1 OF 8108,000.00. 

Industri,al Commission of Ohio, Columbus, Ohio. 

CoLi::lmi::s, Omo, April 30, 1919. 

246. 

APPROVAL OF BOXD ISSUE OF THE VILLAGE OF DOVER IX THE 
SUM OF 820,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, OHio, April 30, 1919. 

247. 

APPROVAL OF LEASES OF CANAL LANDS TO THE SEARS AND NICHOLS
CANNING COMPANY OF CHILLICOTHE, W. F. & C. W. WAGNER OF 
MASSILLON, M. J. DONOVAN OF CHILLICOTHE AND MRS. ELSIE 
BA]{lHJH. OF NELSONVILLE, OHIO. 

COLUMBUS, OHIO, April 30, 1919. 

HoN. JOHN I. MrLLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR Sm:-I have your communication of April 22nd, in which you enclose. 

for my approval leases of canal lands, in triplicate, as follows: 

Valuation. 
To the Sears & Nichcls Canning Company, lease of a portion 

Ab:mdoned Ohio Canal property at Chillicothe ___________________ 824,000 00 
To W. F. & C. W. Wagner, Ohio Canal lands at Massillon, 

0 hio _ _ __ _ ____ _ _ _ _____ _ ___________ _ _ _ _____ _ _ ____ _ ______ _ __ _ 5,333 33 

To N. J. Donavan, lease for a small tract of abandoned Ohio 
Canal lands at Chillicothe, Ohio _____________________________ - _ 766 66 

To Mrs. Elsie Barber, small tract of abandoned Hocking
Canal at Nelsonville, Ohio __________________________________ - _ 100 00 

I have carefully examined said leases and find them correct in form and legalr 
and am, therefore, returning the same with my approval endorsed thereon. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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248. 

BANKS AND BANKING-SURETY ON BOND TO SECURE STATE DE
POSITS-LIABLE REASONABLE TIME AFTER EXPIRATION OF 
PERIOD OF DEPOSITORY'S QUALIFICATION. 

The surety on a bond given to secure deposits made in a state depository is answerable 
for the due payment of moneys deposited in such depository during the period of its qualifi
cation and aUowed to remain therefor a reasonable time after the expiration of s-uch period 
in the event of the failure of the depository to requalify, together with interest on daily balances. 
accruing both before and after the expiralion of such period. 

C0Lu11rnus, Omo, May 2, 1919. 

HoN. R. W. ARCHER, Treasurer of State, Columbus, Ohio. 
DEAR Srn:-The receipt of your le~ter of April 25th requesting th'e opinion of 

this department on the question therein submitted is acknowledgea.. The question 
is as follows: 

"The Minerva Banking Company of Minerva had on deposit $3,000.00 
of state funds Bt P, ra'te of four per cent. for whic°h they bid in 1917. This 
deposit was secured by a surety bond of the Maryland Casualty Co. of Mary
land, dated December 21, 1917, in the amount of $3,150.00. The Minerva 
Bank bid for state funds at the recent letting and the rate they bid was so 
low that it necessitated calling in their present funds anl:l redepositing them 
in a bank Bt a higher rate. These funds were withdrawn April 22nd, and their 
account closed. . 

Was the MarylBnd Casualty's bond ample security on this deposit up 
to and including the day their funds were withdrawn or did its liability cease 
on April 1st?" 

Attached to your letter are letters from the general agent of the Maryland Cas
ualty Company, in which he contends that the suretyshlip undertaking of his com
pany covered under the law a period of tim~ expiring on April 1, 1919. You also 
attach forms of bonds in use to secure the deposit of state funds and funds belonging 
to the state insurance fund, respectively. 

It is familiar law that a surety is entit,led to stand.on the letter of his undertaking, 
and is not liable for any default of the principal not covered thereby; and that he is 
discharge'd by any alteration of the contract between the pri~cipal obliger and the / 
obligee made without his c'onsent. 

The forms of bonds submitted by you do not show an express undertaking on 
the .part of the surety company a surety limii!~d in point of time. The following is 
quoted from the conditions of the several bonds as they appear: · 

"The condition of this obligation is such, that whereas, the said (Bank) 
* * * has been duly designated and approved as a state depository for 
the purpose of receiving on deposit funds or moneys, of the State of Ohio, 
* * * 

AND WHEREAS, The treasurer of the state of state of Ohio has * * * 
duly selected and designated the (bank) * * * as a state depository', 
and has agreed with, and to award to, the said (bank) * * * a portion 
of the public moneys of t·h~ state of Ohio, and * * * has required of 
the said (bank) * * * a bond to be executed and deposited with him, 
as treasurer aforesaid, with surety thereon, * * * 
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XOW THEREFORE, if the said the (bank) • • • shall pay over to 
the treasurer of state for the use of said state of Ohio, upon demand made 
therefor, or upon his written order, any and all moneys which now are in the 
custody of said bank belonging to the state of Ohio, or which from time to 
time hereafter may come into the custody of such (bank) • • * under 
and by virtue of said acts, free from any discount or deduction of any kind 
therefrom, and shall further pay to the treasurer of state, for the use of the 
state of Ohio, interest upon the daily balances on such deposit or deposits, 
at the rate of ________ per centum per annum, payable l.!.t the time men-
tioned in said acts without demand therefor, and shnll do each and every 
act as required of such depository by the terms of said acts, and shall save the 
state of Ohio free from any less whatsoever upon such deposit or deposits 
made with the said (bank) * * • and if the said (surety) shall pay to 
and settle with the state of Ohio the amount due in full (including interest) 
to the state of Ohio from the said (bank) * * * within sixty (60) days 
after notice is given said (surety) thP,t such (b::mk) * * * hr.s failed, 
refused or neglected to pay to the treasurer of state of Ohio any and all moneys 
whic'h may be in the custody of said (bank) • • * belonging to the 
s~ate of Ohio and covered by this bond, then this obligation shall be void, 
otherwise it shall be and remain in full force ana effect." 

But one of the blank forms has been quoted, but the others are similar in tenor 
and effect. So far as t,he bonds themselves are concerned, therefore, there ie no war
rant for the claim made by the surety company that its underfaking is limited in any
wise to any period of time. 

It is assumed, however, that the c"ontent.ion of the geneial agent of the company 
is based upon inferences to be drawn from the law authorizing and requiring the de
posit. of state funds. The following provisions of that law as they appear in the Gen
eral Code are quoted: 

"Sec. 323. It shall be tM duty of said board (of deposit) to meet on 
the first Monday in April 1911, and every tw~ years therelJ.fter, or as often 
as it is necessary at the call of the chairman, after this bill becomes opera
tive, and designate such national banks within the state and banks and 
trust companies doing business within this state, and incorporated under 
the laws thereof as the board deems eligible to be made state depositories. 

Sec. 324. Application of banks and trust companies to be made a 
state depository for the deposit of moneys of the state shall be made in writ
ing and be filed with the chairman of the board of deposit. Such appli
cation sh.i.ll contain a sworn statemep.t showing the financial condition of 
the bank or trust company at the date of application. Such application 
shall also specify the kind of bond or bonds it will furnish as secwity." 

Sec. 328. All awards for the deposit of state funds shall be made upon 
competitive bidding; bids shall be received by the treasurer of state every 
two years, b~ginning between one o'clock p. m. on the first Monday in March 
and closing at one o'clock p. m. on the third Monday in March, 1911, and 
every two years thereafter. 

Sec. 329. Each bid shall state whether it is for an active or inactive 
deposit, amount bid for and rate of in\erest, and must be accompanied by 
an application and shall be sealed and plainly marked on the outside 'BID 
FOR DEPOSIT.' Beginning at one o'clock p. m. on the third Monday in 
March of each bidding period the bids shall be opened by the treasurer of 
state at his office in the presence of the public; all bids shall be preserved 
ani be open to the put,lic inspection at all times. 
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Sec. 330. Aft-er bids have been opened the treasurer of state shall on 
0 

or before the first 1fond.~.y in April of each bidding period award the state 
funds to the highest bidders. The treasurer of st:>.te sh.-.ll cl.eposit the state 
funds in such banks and trust companies nfte'r such applicr.tions have been 
approved by the board of deposit. Should additional stl'.te funds be&>me 
available at any time during the.two years or until the next bidding period, 
it shall be awarded to the highest bidders; first to the banks and trust com
panies from which deposits have been withdrawn to meet obligations of the 
state, second to those who failed to receive the full amount of their original 
award, and then to the next highest bidders. 

Sec. 330-3. The treasurer of state before making such deposits shall 
require that each and every app1oved bank or trust company to deposit 
with him United Stat.es government bonds, bonds of this state, county, town

0 

ship, school district, road district, or municipal bonds of this st2.te at not 
less than their par value, in an amount equal to the amount of money to 
be deposited with such banks or trust companies, or surety company bonds, 
which when executed shall be for an amount equal to the amount deposited 
plus 5 per cent., conditioned for the receipt and safe keeping and payment 
over to the treasurer of state or his written order of all moneys which may 
come into the custody of such bank, or trust c9mpany under and by virtue of 
this act, and the interest thereon when p2.id shall be turned over to the bank 
or trust comp2.ny so long :>,s it is not in default. And further, said bonds 
so given shrJl include a, special obligation to settle with 2.nd pay to the treas
urer of state fer the use of the state interest upon d2,ily balances on said 
deposit or deposits, 2.t the rate bic for, but not less than 3 per cent. per annum 
for inactive deposits and 2 per cent. per annum for active deposits (on a 365 
day br,sis) p2,yable quarterly on the first Mond2,y of February, May, August 
and November of each year, er any time when withdrawals are made or the 
account is closed. 

"Section 330-6. If, on demand or order of the treasurer of state, a 
state depository fails or refuses to pay over the deposit, or any part thereof 
made therein as provided by law, the treasurer of state shall sell at public 
SJ.le any or all of the bonds deposited wiij;.1 him as collateial security for such 
deposits. Thirty days notice of such sale shall be given in a newspaper 
published and of geneml circulation at the seat of government. Surety 
bonds shall contain a clause obligating said surety company to pay and 
settle with the state the amount due in full including interest within sixty 
days after notice is given." 

Repeated reference is made in these sections to a "bidding period," which must 
be understood in the light of sections 323 and 330 above quoted as being a biennial 
period beginning ~nd ending wit,h the first Mond:>,y in April of the odd numbered 
years (not the first day of April, as seems to be assumed.). But the law merely specifics 
that at each succeeding bidding period new awards shall be made. It fails to specify, 
either expressly or by inference, that on the first Monday of April of each succeeding 
odd numbrred year banks qualifying during \/ie preceding biennium shall immedi
ately pay over the bJ.lances on hand, nor that they shall be discharged from the pay
ment of interest for any peiiod after the first Monday in April of that year. On the 
contrary, the express provision of the st:J,tute is that all sums deposited shall be pay
able on demand, and the special undertaking of the surety is to "pay and settle with 
the state t.he amount due in full including interest within sixty days after noticie is 
given." In other words, the principal obligor does not by virtue of the award of funds 
to it promise to pay those funds to the state on or before the first.Monday of April 
of the odd numbered year next ensumg after the makmg of the deposit. Therefore, 

https://comp2.ny
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1t is not :!n eid:ension of time to the deposit_ory nor otherwise r.n nlterr.tion of the im
plied contract which is entered into when a deposit is made for the trer.surer of state, 
for his own convenience, to allow the bal:!nce of a deposit to remain with n. depository 
beyond the end of a bidding period. 

What, then, is the purpose of the bidding periocl.? It is submitted thr.t such 
purpose is to fix a period of fime within whieh the treP.surer of st:!te is authorized to 
deposit and the successful bidder is authorized to receive on de.posit moneys of the 
state in the amount indicated by the lu.w with respect to the particular cl.epository. 
In other words, after the expiration of the bidding period the depository has no right 
to receive under the expired awn.rd nor has the treasurer of s+,Q_te P.ny right to deposit 
by virtue of such exl)ired. award any further sums what.ever. · So that if the treasurer 
of s~ate, after the expimtion of a bidding period, should deposit additiond moneys 
with a depository which had failed to qualify at the new bidding, such a deposit would 
be unauthorized by law and would not be within the terms of the implied contract 
or indeed the express undertaking of the surety on the original deposit; so that the 
surety would not be liable for any default in respect of the amount so deposited after 
the exl)iration of the bidding p31iod. 

But for the due payment of all moneys deposited during the two-year period and 
remaining on deposit r.t the end thereof, with interest on daily balances accruing both 
before and after the end of )he period on such deposits, the depository and its surety 
remain liable until the undertaking is discharged by performance. 

The facts stated by you show that funds to the amount of 83,000 were on deposit 
with the :\1inerva Bimking Compimy at the exl)imtion of the bidding period, and 
remained so on deposit for a period of about three weeks thereafter, when they were 
withdrawn by you because the bank had not qualified as a depository for the incoming 
bidding period. There is no showing thllt r.ny moneys were deposited in the bank 
by the treasurer of str.te after the first Mondr.y in April, 1919. Under these circum
stances, it is the opinion of this "department thr.t the Maryland Casualty Compwy is 
liable on its bond for the due payment of this amount, with interest. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

249. 

SHERIFF-APPOINT:\1ENT OF DEP"GTIES-JURISDICTION OF COM:\10N 
PLEAS COURT OVER S"GCH APPOil\'TMENTS. 

Where a sheriff appoints two deputies lo serre during his term of office, and such 
appointments are appro1·ed by the common pleas court, an allou·ance for de1,uty and clerk 
hire by the court upon the application of the sheriff for such allowance in addition lo the 
maximum allowance which may be authorized by the commissioners, such allowance thereby 
becomes available lo the sheriff, and a recital in the journal entry purporting to find a 
necessity for the services of one of the deputies for a period of only two months, is not 
ejJeclil'e as a limitation upon the tenure of said appointee, nor as a sequestration of the 
funds for the payment of particular salaries stipulated. 

Cou:~rncs, Omo, :\lay 2, 1919. 

Hox. II. '"· KcNTZ_, Prosecuting Attorney, Zanesi-ille, Ohio. 
DEAR Srn:-I have your communication of April 2, 1919, asking for my opinion 

.upon the state of facts set forth in a communication received by you from the sheriff 
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of Muskingum county, and certain journal entries from the court dockets of your
county accompanied by your ruling upon the question presented. 

The immmunications are somewhat lengthy, and therefore not set forth in full' 
herein, but such as are essential to be considered in a determination of the question 
involved are as follows: 

The appointment of two deputy sheriffs anci the approval of their appointment 
by the judge of the common pleas court as evidenced by entries appearing at Vol. 59,. 
page 87 of the journal of the court, the entries being in the following form: 

'IN THE COURT OF COMMON PLEAS, MUSKINGUM COUNTY, OHIO. 

Appointment of Deputy Sheriff JOURNAL ENTRY 
Feb'ruary 10, 1919. 

THE STATE OF OHIO, MUSKINGUM COUNTY, SS: Vol 59, page 87. 

To All To Whom These Presents Shall Come, Greeting: 

Know Ye, that by virtue of the authority vested in me by the constitu
tion and laws of the state of Ohio, and reposing special trust and confidence 
in Wm. A. McFarland, a duly qualified elector of said county, I do appoint 
him to be a deputy sheriff for sa.id county, to serve during my term of office, 
unless otherwise ordered. 

(Signed) Harvey Garrett, 
Sheriff of Muskingum County. 

The above appointment approved this 6th day of January, 1919. 
C. C. Lemmert, 

· Judge, Common Pleas Court of Muskingum County, Ohio." 

The entry appointing 0. E. Bradford and the approval of the court is in the same· 
form as in the case of the appointment of Wm. A. McFarland, supra. 

Your communication next discloses that the county commissioners upon applica
tion of the sheriff allowed for deputy and derk hire for the year 1919 the sum or
$1,540.00, which was the maximum authorizea under lhe provisions of section 2980-1 
G. C. and ~hat thereafter the sheriff filed an application in the court of com~on pleas 
of Muskingum county for an additional allowance for deputy and clerk hire for said 
year; that the county commissioners were duly notified of the pendency of said ap
plicat'ion and filed their answer appcovib.g of the :i.llowance prayed for; that said 
matter then came on for hearing to the court and was adjudicated as evidenced by· 
the entry appearing at Vol. 59, page 115 of the journal as follows: 

"IN THE COURT OF COMMON PLEAS, MUSKINGUM COUNTY, 
OHIO. 

Ohio ex rel. Harvey Garrett, Sheriff, etc., 
Plaintiff, 

vs. Case No. 18264, 
Vol. 59, page 115, 

The Board of County Commissioners, Muskingum February 28, 1919. 
County, Ohio, 

Defendant. 

ENTRY. 

This day this cause came on to be heard upon the application of the, 
plaintiff and the answer of the defendant and the evidence and the court; 

https://1,540.00
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being fully advised in the premises, finds that the sv.id defendant has had due 
and legal notice of the pendency and prayer of the said application and have 
entered their consent thereto. The court further finds that the 2llowance of 
Sl,540.00 made by the seid county commissioners for the compensation of 
deputies :.md clerk in the said office, is not sufficient to maintain the neces
sary deputies v.nd clerk in s2.id office, and the court finds thr.t it is necessary 
in order to conduct the duties of said office, that the said sheriff have two 
depu'\ies for the months of February and January on a salary of S'n0.00 
a m·onth; and one deputy for the bafance of the year 1919 on a salary of 8110.00 
a month; one clerk during the entire yeer at a salary of 860.0U a month and 
one pound keeper during the entire year at a salary of 815.00 a month. 

The court further finds that it is necessl'.ry that the said sheriff have at 
his disposal for the payment of comp.ensation of the deputies and clerk in his 
said office, the sum of 82,440.00 of which the comity commissioners have 
heretofore allowed the sum of 81,540.00. 

It is therefore by the court ordered, adjudged and decreed, that the 
said sheriff be allowed by th_e county commissioners for the purpose of pay
ing deputies and clerks of the said office during the year 1919." 

It is further disclosed by your communication that both the deputy sheriffs so 
,appointed are still acting, and neither of them have been discharged by the s'heriff; 
.and that on March 31, 1919, the slieriff certified the following payroll to the county 
.auditor: 

"Wm. A. McFarland, for services as deputy sheriff for the month of 
March______________________________ a.- _________________________$110.00 

0. E. Bradford, for services as deputy sheriff for the month of 
March________________________________________________________ $110.00 

Miss Rinehart, for servic·es as clerk, for the month of March ______ $60.00" 

The sheriff's communication further reciti::s: 

"Said atiditor gave to Wm. A. McFarland and to Miss Rinehart, their 
vouchers, and the same have been paid. The auditor refused and still re
fuses to 0. E. Bradford, his vou<fuer in the sum of 8110.00 for his services as 
&µch dep,uty for the month of March. 

WHu.t rii}it, if any, has said auditor to refuse the said voucher to 0. E. 
Bradford, when he has.not been discharged by me as such deputy sheriff, and 
when there are still ample funds with which to pay him, to my c·redit in the 
sh~riff's funds?" 

The foregoing discloses the question to be determined as well as the way it has 
·arisen. 

I have carefully examined your opinion ae_companying the papers submitted 
with your communication and find myself in accord with the conclusion which you 
have reached. 

Section 2830 G. C. provides for the appointment of deputy sheriffs, and is as 
follows: 

"The sheriff may appoint in writing one or more deputies. If such 
appointment is approved by a judge of the court of common pleas of the 
sub-division in which the county of the sheriff is situated, such approval 
at the time it is made, shall be indorsed on such "Titing by the judge. There
upon, such \\Titing and indorsement shall be filed by the sheriff with the clerk 
of his county, who shall duly enter it upon the journal of such court. The 
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clerk's fees therefor shall be p2,id by the sheriff. Each deputy so appointed 
shall be a qualified elector of such county. Ko justice of the peace or mayor 
shall be appointed such deputy." 

The copies of the entries which you have furnished me indicate a substantial" 
compliance with the provisions of said section in the appo'ntment of the two deputy 
sheriffs nsmed in the ent.ries, and the statement of facts recites that both of said deputies 
are still acting and neither has been discharged by the sheriff. The sheriff's applica
tion to the court for an allowance of deputy and clerk hire in addition to the previous 
allowance by the commissioners, 2.s evidenced by t).ie copy submitted, appears in 
proper form to invoke the jurisdiction of the court for that purpose, and the transcript 
from the record of the proceeding discloses that by the notice and the answer of the 
board of commissioners, the matter properly came on for hearing, and the entry of 
the court's action thereon discloses a finding by the court that the allowance made 
by the commissioners 'in the sum of $1,540.00 is not sufficient to maintain the 
necessary deputies and clerk in the office of the shE>riff, and 

"The court further finds that it is necessary thP,t the said sheriff have 
at his disposal for the payment of compensation of the deputies and clerk 
in his said office the sum of $2,440.00 of which the county commissioners have 
heretofore allowed the sum of $1,540.00. 

It is therefore by the court ordered, adjudged and decreed, that the said 
sheriff be allowed by the county commissioners for the purpose of paying 
deputies and clerks of the said office during the year, 1919." 

So much of the entry indicates a finding by the court of the necessity for allowance· 
for additional clerk and deputy hire in the sum of $900.00, and an order therefor, al
though a reading of the last paragraph of the entry suggests a possible typographical 
omission of proper language to complete t,he sense and purport of the paragraph, by 
way of stip"ulation of the amount found ·by the court. However, the effect of tl:e· 
language is such as to indicate the court's order allowing the sum of $900.00 in addition 
to that theretofore allowed by the county commissioners. 

Other language of the entry requires consideration and undoubtedly has raised 
the doubt in the auditor's mind which led to his refusal to issue voucher to one of the 
deputies, and is as follows: • 

"and the court finds that_ it is necessary in order to conduct the duties of said 
office, that the said sheriff have two deputies for the months of February and 
January on a salary of $110.00 a month; and one deputy for the balance of the 
year, 1919, on a salary of $110.00 a month." 

Thus the question is raised as to the competency of such finding by the court 
as a limitation upon th'e previous appointment by th/e sheriff of the two deputies during 
the term of the sheriff, and the gen;eral approval of the court of such appointments. 

In this connection it is to be noted, of course, that the particular subject before 
the court in the matter of the sheriff's application for additional funds was that dis
closed by the application, and that the issue was not changed by the answer of the 
commissioners or other procedure in the case, and to the extent that the court found. 
a necessity for allowance of additional funds for deputy and clerk hire and so ordered, 
I am of the opinion that the allowance is available to the sheriff without the limitation 
imposed in the portion of the recitals from the ent,ry last above set out, and imposing 
a direction as to tenure of service of the deputies. 

The essential and governing factors are the appointment of deputies by the sheriff 
and the approval thereof by the court, the allowance and availibility of funds for deputy-
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.and clerk hire :>.nd the continued service by the deputies in the office of the sheriff, 
which seem to s:>.tisfy the requi1ements of the IP.w for entitling the deputies to receive 
their proper vouchers, P,nd I therefore hold in concurrence with the conch1Ston reached 
by yourself, thr.t it is thP duty of the auditor to issue!', proper voucher upon :wail2.ble 
funds to the credit of the sheriff for deputy nnd clerk hire, pursuant to the outhoriz2.
tion evidenced by the appointment of the deputies by the sheriff and P,pproval thereof 
by the court, r.nd thr.t likewise it would bP the duty of the treasurer to honor the voucher 

.so to be issued. 
Respectfully, 

JOHN G. PRICE, 

Allorney-General. 

BOARD OF EDUCATIOX-WHEX SCHOOL JANITORS CAN AND CAN
NOT COLLECT SALARY FOR DAYS SCHOOL CLOSED ON AC
CO'CNT OF EPIDE:\IIC * * * BOXDS CAN BE ISSCED TO FeXD 
OBLIGATIOXS WHICH ARE EXISTIXG, VALID AXD BIXDIXG 
AT THE TD1E THE TAX LDIITATIOX REACHED. 

1. School janitors cannot collect salary for days on which no service was rendered, 
where schools have been closed by the board of health on account of epidemic. 

2. Boards of education can issue bonds under 5656 G. C. to fund obligations which 
are existing, valid and binding at the time, though the tax limitation may have been reached. 

Cou;~rncs, Omo, :\lay 2, 1919. 

Ho:-.. W. \V. BECK, Prosecuting Attorney, Lisbon, Ohio. 
DEAR Sm:-Acknowledgment is made of your request for an opinion on the 

following two questions: 

"Is the board of education liable for salary of a janitor employed by 
resolution for the school term at a stated salary per month, during the period 
the schools are closed on aecount of au epidemic? 

Can the board of education uDder 5656 G. C. when t,he limitation has 
already been reached issue bonds for payment of money for items mentioned 
in said section'? " 

Answering your first quei,1:ion it may be said that school janitors (while presumed 
to be on cl.uty on the days when teachers r.re there) :!re not provided for in the law, as 
teachers t\rc, in case of epidemic and closing of schools, for sec.1:ion 7ll90 reads: 

"Each board of education shall have the management and control of 
all of the public schools of whatever name or chamcter in the district. It 
may appoint a superintendent of the public schools, truant officers, end jan
it,ors :.me\ fix their seh\ries. If deemed esssential for the best interest of the 
schools of the district, under proper rules und regulations, the bo:.>.rd m:.>.y 
appoint a superintendent of buildings, r.nd such other employes l'.s it deems 
necessary, r.nd fix their sularies: provided, that if the bo:.>.rd bas adopted an 
annual appropriation resolution as provided by section 4752-1 of this act, 
then it may, by general resolution, authorize the superintendent to appoint 
truant officers and the director or other officer having the powers and duties 

https://bo:.>.rd
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of a director, to appoint janitors, superintendents of buildings and such 
o1j,her employes, as may be provided for in such annual appropriation reso
lut,ion. Each board shall fix the salaries of all teachers, which m2,y be in
creased, but not diminished during the term for which the appointment is 
made. Teachers must be paid for all time lost when the schools in which 
they are employed are closed owing to an epidemic or other public calamity•." 

Teachers are paid during such closing of schools because the statute makes it 
mandatory. As regards other employes the board has full control and management 
and "fixes their salaries." So the janitors come within t,he class of drivers of schoof 
vehicles used for transportation where such employment is by the month. In opin 
ion No. 68 issued by this department on February 25, 191!), it was held that the cfriv
ers were entitled to the fu]J term of 'the contract excel)t for such d.ays as school was 
prevented from opening by the order of the health authorities. 

In arriving at' such conclusion t>,fter a ful] discussion and citP,tion of authorities 
it was held: 

"* * * neither party can restrain the 2,ct of God or the act of govern
mental authority by process of law, the health officials not being subservient 
to either of the parties in question, but above the board of education and the 
driver in questions of epidemic and the physical well-being of a community 
where their authority is absolute in these m2,tters. The board of health 
is a legal governmental aut,hority and their acts in closing schools during 
the recent epidemic of influenza was an :>,ct of officials under Vie law. The 
authorities seem to J;,e agreed that this relieves parties from the obligations 
of contracts * * * " 

''The rule seems to be unanimous that unless there is some statutory 
provision to the contrary, recovery m2-y be had on a quantum meruit basis 
for services performed where part perform:>,nce is excused on account of 
sickness or otherwise. So that in this c2.se the board of education was com
pelJed t·o close the schools by the order of the board of health. The driver 
was p1·evented from performing his services by the order of the board of 
health and neither is at fault'. The driver is excused from performing and 
~he board is excused from paying. It was within the power of the driver 
to contract in relation to this emergency. As far as teachers are concerned, 
the hw makes the contract for them by declaring that 'teachers shalJ be 
paid during the time the schools are closed on account of an epidemic.' No 
such provision is contained in our laws in relation to drivers." 

The same reasons for opinion No. 68, bearing on school drivers who-did not per
form on certain days due to order of the board of health, would apply to school jani
tors, except that there might be cases in which the janitor did work at the schooL 
building though ~he school was closed, or if r.n epidemic were prevalent r.t a time 
when weaj,her w2,s severe and it was absolutely necessary that the building be heated. 
to care for pipes and plumbing. In such cases the board should consider the services 
that might have been rendered by t,he janitor though schools were closed, for the 
board has control of employes and their compensation (section 7690 G. C.), but if 
no services were rendered on certain days during 2,n epidemic, then the board is not 
liable for payment for those c!Bys. 

As to your second question, a board of education c2.n issue bonds under section 
5656 G. C. when the tax limitation has been reached, but such bonds must be issued 
for an existing, valid and binding obligation, as required in section 5658 G. C. which 
reads:'. 
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"Xo indebt~dness of a township, school district or county shall be funded, 
refunded or extended unless such indebtedness is first determined t,o be an 
existing, valid and binding obligation of such township, school district or 
county by a formal resolution of the trustees, board of education or com
missioners thereof, respectively. Such resolution shall state the amount 
of the existing indebtedness to be funded, refunded or extended, the aggre
gate amount of bonds to be issued therefor, their number and denomination, 
the date of their maturity, the rate of interest they shall bear imd the place 
of payment of principal and interest." 

On the two questions submit1;ed, then, the opinion of the Attomey-General is: 
(1) School janitors cannot collect salary for days on which no service was ren-

•dered, where schools have been closed by the board of health on account of epidemic. 
(2) Boards of education can issue bonds under 5656 G. C. to fund obligations 

which are existing, valid and binding at the time, though the tax limitation may have 
been reached. 

Respectfully, 
JoHN G. PR,IcE, 

Attorney-Geueral. 

"251. 
• 

.JUSTICE OF PEACE-MAY NOT REMIT A PENALTY-WITHOUT AUTHOR
ITY TO SUSPEND SENTENCE AFTER COMMITMENT. 

A justice of the peace may not remit a penalty imposed by him and order a person 
sentenced to a term of imprisonment to be released after such sentence has gone into ex
ecution. 

COLUMBUS, Omo, May 2, 1919. 

HoN. 0HARL.ES R. SARGE~!', Prosecuting .·1ttorne11, .Jefferson, Ohio. 
DEAR Srn:-I have your inquiry of March 6, 1919, requesting my opiniop as 

follows: 

"I would appreciate your advice on the following situation. Upon 
conviction in justice ~ourt of a misdemeanor, the defendant was sentencec. 
to one hundred and eighty days in the county jail and a fine of fifty dollars 
and costs. 

The man was committed to the county jail. After serving two months 
of his time, the justi(!e of the peace on an order issued by him, purported to 
put the defendant on probation and suspend the execution of the sentence. 
The justice of the peace daimed authority to take this action under the 
provision of section 13711 G. C. 

! have held in my advice to the sheriff that the justice of the peace had 
no authority to suspend sentence and place a man on probation after he 
had committed the defendant to the county j.. il to commence his sentence. 
That is, I held 1.hat the justice of the peace lost jurisdiction. In your opinion 
am I correct in so holdingf 1 would appreciate your advice as this is a 
situation which will probably arise again in the near futurd in another mattE'r." 

Section 13711 G. C., to which you refer, is as follows: 

"When the sentence of the court or magistrate is that the defendant 
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be imprisoned in a workhouse, jail, or other institution, except the peniten
tiary or the reformatory, or that the defendant be fined and committed until 
such fine be paid, the court or magistrate may suspend the· exe.;ution of said 
sentence and place the defendant on probation, and in charge of :i. probation 
officer named in such order, in the following manner: 

1. In case of sentence to a workhouse, jail or other correctional insti
tution, the court or magistrate may suspend the execution of the sentence 
and direct that such suspension continue for such time, not exceeding two 
years, and upon such terms and conditions as it shall determine; 

2. In case of a judgment of imprisonment until a fine is paid, the court 
may direct that the execution of the sentence be suspended on such terms 
as it may determine and shall place the defendant on probation to the end 
that said defendant may be given the opportunity to pay such fine within a 
reasonable time; provided, that upon payment of such fine, judgment shall 
be satisfied and the probation cease." 

It is held in Lee v. State, 32 0. S., 113: 

"Where a court, in passing sentence for a misdemeanor, has acted under 
a misapprehension of the facts necessary and proper to be known in fixing 
the amount of the penalty, it may, in the exercis.e of judicial discretion and 
in furtherance of justice, at the same term, and before the original sentence 
has gone into operation· or any action has been had upon it, revise and in
crease or diminish such sentence within the limits 'ituthorized by law." 

The rule so announced in the Lee case, supra, was quoted with approval in the 
case df Tracy, et al. v. State, 8 0. C. C. (n. s.), 357, where the cburt said: 

"This rule is esta"blished beyond controversy by the case of Lee v. State, 
32 0. s., 113, * * *" 

While upon authority of the statute above quoted as well as judicial decisions 
of the State, notably, Weber v. State, 58 0. S. 616, and the recent unreported case 
of State v. Whiting, 83 0. S. 447, the power of courts and magistrates to suspend 
the execution of sentences pronounced in Jases properly pending before them, is well 
established, and further that such tribunals may modify their judgments when the 
jurisdiction is properly invoked in that regard, in conformity with the doctrine of 
the Lee case, supra, yet the authority to recall or remit a sentence after the same 
has been put into execution raises an entirely different question. 

In· an opinion of my predecessor reported at page 1979 of the Opinions 
of the Attorney-General for 1915, *was said: 

"It i!r well to suggest that the two words "remit" and "suspend" cannot 
be used synonymously, and that a justice of the peace can only remit a fine or 
a sentence before the same has gone into operation or any action taken thereon, 
and then only within the limits authorized by law. In other words, it is 
only before the execution of a sentence has begun that a justice may amend, 
revise or vacate it and render a new sentence, which must impose at least 
the minimum penalty provided by law' in such case." 

In another opinion of this departrr:ent found at page 431 of the Opinions 
of the Attorney-General for 1915, in answer to an inquiry as to the authority of mayors 
or justices of the peace to remit fines in cases brought for violation of the statutes, 
it was said: 
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"In· reply thereto, I advise you that former .\ttorney-General, Hon. 
Wade H. Ellis, wits asked the same question by the bureau of inspection and 
supervision of p'ublic offices, and on October 24, 1907, gave his opinion there
on, holding that there is no authority for a mayor to remit any fines duA 
the state of Ohio. 

In concluding his opinion :\lr. Ellis stated: 

'In the foregoing no question is made as to the authority of a mayor 
to revise or modify his judgment in any such cases by proper preceedings 
for such purpose.' 

T approve this opm10n, found on page 161 of the Attorney-General's 
reports for the year 1907.'' 

And again, in an opinion of this department found at page 1385 of the 
Opinions of the Attorney-General for 191-5, my predecessor advised with reference to 
the power of a magistrate or mayor in the remission of a sentence: 

"In no case can he remit a fine due to the sta~ of Ohio. ~ either can the 
magistrate, or mayor, impose or collect a fine less in amount than the mini
mum fine fixed by the statutes. The magistrate or mayor has no authority 
to disregard the express provisions of the statutes as to the amount of the 
ti1;1es he shall impose.'' 

These various opinions were reviewed and again approved in the later opinion 
of October 3, 1917, found at page 1841 of the Opinions of the Attorney-General 
for 1917. 

While the power of courts and magistrates to suspend the execution of sentences 
at the time of pronouncing the same was not questioned, but was expressly affirmed 
and recognized in the discussion of my predecessors in the opinions above cited, yet 
it was held that such power was not a continuing one to be invoked or exercised after 
the sentence had been put into executiun. 

I quote further from the opinion first above cited· 

"The latter part of your first inquiry and the whole of your last ar-i 
limitec· to the question of the right of a justice of the peace, after execution 
of sentence has begun and the defendan,t is confined in the jail or workhouse, 
to suspend the remainder of such sentence. The authorit) to so suspend a 
sentence under such circumstances is one of great doubt, and while supported 
by some courts the tendency of modem decisions is against it. It seems 
now to be the prev: iling opinion that after a court has sentenced a prisoner, 
and exe,-ution of said sentence has begun, the court has lost all jurisdiction. 
This conclusion may be due to the fact that under our recent statutory laws 
ample provisions for parole and other similar measures have been made, 
which, to a great extent, supply the loss of such authority by the trial court. 

In the case of State v. Perrill, 59 Law Bulletin, 371, it w: s held that 
after a sentence to the penitentiary or reformatory the entire jurisdiction 
and control of the prisoner rests with the board of management of tho5c 
institutions. The opinion of the court in this case may with equal reason 
be applied to the case presented by your inquiry. 

As before noted, county commissioners have authority to parole prii;oners 
confined in the county jail for non-payment of fines and costs, and county 
auoitors may discharge prisoners under like circumstances upon proof of 
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insol'vency. Workhouse directors are also authorized under their general 
powers to parole prisoners. In view of th~. considerations I incline to the 
opinion that justices of the peace do not have a continuing jurisdiction and 
therefore cannot modify, change or suspend any sentence imposed by them 
after the same has gone into effect and the prisoner has been committed to 
a cou'nty jail or workhouse and thereby placed under the control of other 
authority." 

The doctrine that courts have control over the judgments and records during 
the term at which they are entered, has been applied to the matter of suspension of 
sentence in a crimin.i.l case by the court of appeals of Mahoning county, in the recent 
case of Antonio v. Milliken, E'heriff (Law Rep., Feb. 10, 1919), 29 0. C. A. 305. The 
syllabus is as follows: 

"In misdemeanor cases the trial court has power under favor of section 
13711, General Code, to suspend, in whole or in part, the execution of a 
sentence, at any time during the term at which sentence was passed, even 
though the defendant had entered upon the imprisonment ordered by the 
sentence.'" 

A reading of the opinion discloses that this court considers the fact of sentence 
having gone into execution as not determinative of the power to modify or suspend, 
but rather that the power is co-extensive with the term of court. 

It is pointed out in the opinion that the municipal court of Youngstown is a court 
having statutory terms and several cases are cited in support of the doctrine that 
the control over its records and judgments abides with the court during the term. 
The following is quoted as indicative of the court's reasoning: 

"The statute provides that the municipal court of the city of Youngs
town shall have four terms of court each year, beginning on the first day of 
.Tanuary and contin'ue for a period of three months each, so that it is clearly 
disclosed that the charge, sentence, commitment and the order for release 
were all made during the first term of said municipal court in this year A. D. 
1918; therefore, there is no question but that the court sought to modify or 
suspend the sentence during the term at which the judgment was entered." 

Again the court points out that the limitation up_on said power is one arising 
solely from the limit of the term. 

"The 'time limit' has been held to be the t,erm at which judgment is 
enter,ed and this for the chief reason that after term time a record is pre
sumed to have been made of all orders ana judgments of the preoeding term; 
that such record is complete, and the term having been adjourned, formally 
or by operation of law, the record imports absolute verity and is unalterable 
except as specifically provided by iaw." 

The court's conclusion is announced as follows: 

"Therefore, for the reasons above given, and upon the. theory that a 
court has control over its judgments and orders during the term at which 
they are made, the· j\1gge of the municipal court had _a right in the case at 
bar to direct the release of the prisoner." 

It is considered that the holding in the above case 1s hardly applicable to the 
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case of a justice of the peace court, or effective to alter the rule announced in the 
previous opinions of this department above noted, for the reason that a justice of 
the peace has no "terms of court," and it could not be said that the power is to be 
exercised without time limitation. ln fact, it has been judicially determined that 
inferior courts having no terms r!o not come ·within the purview of the statutes 01· 

the common law rule recognizing the a'uthority of courts of general jurisdiction over 
their records during term time. 

The c;u;e of In re Blake, 14 0. D. 89, involved the power of the probate court of 
Franklin county to vacate its former judgment of commitment of a person to the 
children's home, during the same term.. Bigger, J., in considering the question, ob
served that the child bad been regularly and legally committed to the custody of the 
superintendent of the children's home and therefore his custody is lawful unless the 
subsequent order of the probate court is valid, by which the court undertook to modify 
and suspend its judgment previously entered. 

The first branch of the syllabus is as follows: 

"Since the probate court is a court of limited jurisdiction, having no 
terms except as provided by statute, the doctrine that courts of general 
jurisdiction, having terms, have power to vacate or modify their judgments 
during the term does not apply to it, and it has no power to set aside or modify 
its judgments legally entered except as authorized by statute." 

Again the court said: 

"The probate court having no terms, except for the purposes provided 
by statute, and being a court of limited jurisdiction, does not seem to be 
empowered to set aside or modify its judgment legaJly entered, except as it is 
authorized to do so by statute. 
• • • • * * • • * • * * 4 

The doctrine that courts of general jurisdiction have control over their 
judgments <luring the term and may vacate and modify them, can not be 
made to apply to the probate court, it being open at all times and having 
no terms." 

The determinadon ~f the case was made in the foliowing language: 

"Where a minor child has been taken from its parents and committed to 
a children's home in a regular and legal manner by the probate court under · 
section 3140a, Rev. Stat., such court can not vacate or modify its judgment 
regularly entered therein except on an application made and rehe.iring granted 
after the term under se)tions 5354 to 5365, Rev. Stat., and an order based 
upon the application 2.nd rehearing before the eiqJiration of the term, as 
designated in section 5365, Re~. Stat., suspending the former judgment regu
larly entered and directing the return of the child to its parents, is void and 
a writ of habeas corpus to regain possession of the child under such order will 
be refused." · 

The same view was entertained by the court in J{inseJia v. DeCamp, 15 0. C. C•. 
494. The second branch of the syliabus is as follows: 

"\Yhere a judgment has been rendered vr an order made at one term 
of the court, which has been ccrre:ily entered up·on the journal, and no motion 
for a new trial has beym filed, but the court, ~n reflection or otherl\ise, be-
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comes satisfied that it should not have been made or entered, it may at the 
same term of the court be vacated by it, under the general power of courts 
of general jurisdiction to control its judgments during the term at which 
they were rendered. But this only apPlies to courts of general jurisdiction 
which have regular tenns." 

In pointing out that the power to modify its judgmeu.ts could not be recognized 
in courts having no terms, the court said: 

"If the court had a right to do this when it did, and as it did, it would 
have the right to do it ten years after that time, which would be contrary 
to settled and acknowledged prin jples of law, and could not be properly 
done by any court of general or special jurisdiction without express authority 
to d6 it conferred by statute." 

In Building & Loan Co. v. Soiegel, et al., 12 0. C. C. 761, the court said, with 
reference to the jurisdi0tion of the court of limited jurisdiction, being the probate 
court in that case: 

"When a matter has been controverted and the court has decided the 
question, and the judgment of the court has been correctly placed on the 
journal, it is final as to the power of the court to change, except as pointed 
out by the statute." 

In Eingsborough v. Tousley, 56 0. S. 450, the court, in considering the statutes 
providing for moclifi~ation or vacation of judgments (Sections 5354 to 5360 R. S.) said: 

"Neither in their terms nor in their nature are these provisions of the 
statutes applicable to justices courts." 

From what has been said I condude that the general power to suspend the execu
tion of sentence, or modify judgments during the term at which they are entered, is 
not an attribute of the courts of limited and special jurisdiction and without terms, 
such as justices of the peace, and therefore I advise that in the case presented in your 
inquiry the justice cf the peace was without authority to issue the order in question. 

Respectfully, 
JOHN G. P!lICE, 

Attorney-General. 

252. 

APPROVAL OF BOXD ISSL'E OF GALENA RURAL SCHOOL DISTRICT IN 
THE SUM OF 52,500.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, OHio, May 2, 1919. 
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253. 

APPROVAL OF BOND ISSUE OF MONTGOMERY COUNTY IN THE SUM 
OF $16,000. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUllIBUS, OHIO, l\fay 2, 1919, 

251. 

APPROVAL OF BOND ISSUE OF MONTGOMERY COUNTY IN" THE SUM 
OF $12,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

Cou111mus, OH~o, May 2, 1919. 

255. 

APPROVAL OF BOND ISSUE OF OTTAWA COUNTY IN THE SUM OF $8,000.00. 

Tndustrial Commission of Ohio, Columbus, Ohio. 

C0Lu11mus, OHIO, May 2, 1919. 

25G. 

DISAPPROVAL OF BOND ISSUE OF l\10NTG0::\1ERY COCNTY IN THE 
SUM OF S51i,000.00. 

lndus:rial Commission of Ohio, rolum!JUs, Ohio. 

CoLmmus, OHio, May 2, 1919. 
lj-Vol. J.-A. G. 
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257. 

ROADS AND HIGHWAYS-CLAJMS FOR LABOR, LEASING OF MACHIN
ERY AND TOOLS AND PURCHASE OF MATERIAL-COUNTY COM
MISSIONERS ALLOW BILLS UPON CERTIFICATE OF COUNTY SUR
VEYOR-COUNTY AUDITOR WITHOUT AUTHORITY TO ISSUE HIS 
WARRANT UNLESS ABOVE PROCEDURE COMPLIED WITH. 

Cl,aims arising under the action of the county srµrveyor, in the employment of labor, 
the leasing of machinery and tools, and the purchase of material, under the provisions 
of seciwn 7198 G. C., must be allowed by the county commissioners, as provid{ld for in 
section 2460 G. C., and the county auditor is not authorized in law to issue his warrant 
in favor of the claimants, without the county commissioners first having allowed said claims. 

CoLmmu;-, Omo, May 3, 1919. 

The Bureau of Inspection and Supeniswn of Public Offices, Columbus, Ohio. 

GENTLEMEN:-! have you;r communication of April 18, 1919, which reads as 
follows: 

"We respectfully request your written opinion upon the followi,ng matter: 
,vhen the county commissioners authorize the county surveyor to em

ploy laborers, etc., and ·to purchase material in the construction, reconstruc
tior, improvement, maintenance or repair of roads, bridges and culverts, 
as provided by section 7198 G. C., as amended, 107 0. L., 115, can the auditor 
issue warrant for the labor and materials, etc., upon the certificate of the 
county surveyor, or must these bills be allowed by the county commissioners 
before payment!" 

The section principl lly to be considered in answering your question is section 
2460 G. _C., which reads as follows: 

"No claims against the county shall be paid otherwise than upon the 
allowance of the county commissioners, upon the warrant of the county 
auditor, except in those cases in which the amouht due is fixed by law, or 
is authorized to be fixed by some other person or tribunal, in which case it 
shall be paid upon the warrant of the county auditor, upon the proper cer
tificate of the person or tribunal allowing the claim. No public money shall 
be disbursed by the county commissioners, or any of them, but shall be uis
bursed by the county treasurer, upon the warrant of the county auditor, 
specifying the name of the party entitled thereto, on what account, and 
upon whose allowance, if not fixed by h w." 

The question is as to whether claims against the county, of the nature set out 
in your communication, might come within the exceptions set out in section 2460 
G. C. There are two exceptions to the general rule that no claim against the county 
shall be paid otherwise than upon the allowance of the county commissioners, and 
they are (1) those cases in which the amount due is fixed by law, and (2) those claims 
in which the amount due is authorized to be fixed by some ot,her person or tribunal. 
If the claims can be brought within one of the other of these two exceptions, then 
they may be paid upon the warrant of the county auoitor, upon the proper certificate 
of the person or tribunal allowing the same, without the netessity of having the same 
allowed by the county commissioners. Keeping in mind the provisions of this sec-
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tion, let us turn to the provisions of section 7198, 107 0. L., 115, with a view to ascer
taining whether the cl:J.ims which arise under and by virtue of said section might be 
brought within the exception, as set forth in section 2460 G. C. Section 7198 G. C. 
reads as follows: 

"The county surveyor may when authorized by the county commissioners 
employ such laborers and teams, lease such implements and tools and pur
chase such material as may be necessary in the construction, reconstruction, 
improvement, maintenance or repair of roads, bridges and culverts by force 
account." 

From a mere reacing of this section 1t 1s quite evident that we can eliminate 
from our consideration the first of the exception's above noted, for the reason that 
section 7198 does not at all fix the amount due on claims arising under this se~tion. 
The only question, then, to be considered, is as to whether the claims arising under 
section 7198 G. C. might be such as could be brought ,vithi(n the second exception, 
above not.ed; that is, that the claims arising under section 7198 G. C. arc such that 
the amount due for the same is authorized to be fixed by some other person or tribunal 
than the county commissioners. Section 7198 gives the county surveyor, when 
authorized by the county commissioners so to do, power to "employ such laborers 
and teams, lease such implements and tools and purchase such material as may be 
necessary in the construction, reconstruction, improvement, maintenance or repair 
of roads, bridges and culverts by force account." It can be said, at least, that this 
se\)tion does not specifically authorize the county commissioners to confer power upon 
the county surveyor to fix the prices at which laborers are to be employed and ma
terial purchased. If this power may be authorized by the county commissioners, 
it must be inferred from the power given the ~aunty surveyor to employ laborers 
and to lease implements and tu purchase material. In order to ascertain whether 
such power might be inferred from the powers granted in said secti0n, it might be 
well for us to note the ·trend of the decisions of our Jourts in reference to this matter. 

In State of Ohio ex rel. v. Ratterman, 3 C. C., p. 626, the court was passing upon 
a question somewhat similar to the one we are considering. ln this case the court 
was placing a construction upon section 2928 R. S., which authorized the sheriff to 
"provide at the expense of the county, a sufficient number of ballot boxes for use in 
said county" and providing further that "said ballot boxes shall not cost more than 
$25.00 each." The sheriff purchased a number of ballot boxes and certified to the 
correctness of the bill for the same, ,, hich claim against the county was not presented 
to the county commissioners for allowance, but was directly presented to the county 
auc.itor with the request that he issue his warrant in favor of the party furnishing 
the ballot boxes. The court held in the syllabus as follows: 

"The auditor of llamilton county was not authorized by law, to issue, 
on the certificate of the sheriff of said county, not approved by the board of 
county commissioners there0f, a warrant upon the treasurer for the amount 
of a bill claimed to be due for ballot boxes furnished by such sheriff under 
the provisions of section 2928, Rev. Stat. And a mandamus will not be 
issued against the treasurer at the instance of the holder of such warrant, 
requiring him to pay the same, on his refusal to do so." 

In the opinion, on page 628, the court uses the fJllowing reasoning: 

"It is manifest that the aµiount to be paid for the ballot boxes, wben 
procured by the sheriff under the provisions of section 2928, is not 'fixed by 
law.' Neither the number of them, or the price to be paid therefor, is so 
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determined. A sufficient number is to be provided, and the price is not to 
exceed $25.00 each. It only remains then to determine whether under this 
section, the sheriff is authorized definitely to determine the number which will 
be sufficient, and to fix the amount to be paid for them, and to allow the 
claim therefor. If so, the auditor was right in drawing his warrant for the 
amount, and the treasurer is bound to pay it. But it is Jlear that the statute 
under consideraLion does not in express terms confer any such power upon 
the sheriff. If he has the right, it can only be implied from the authority 
conferred upon him to procure the necessary number, at a price not to exceed 
thai; named in the statute. 

For good and sufficient reasons it is the policy of our statutes upon this 
subject, that the management of the official affairs of the county should be en
trusted to a board elected by the people for that purpose, and that as a general 
rule, no claim shall be allowed against the county, unless first submitted 
to· $d app,roved by them, and unless their decision is appealed from or other
wise reviewed by the courts." 

It occurs to me that the statute upon which the court was placing a construction 
in this case was more favorable to the point that a county auditor might issue his warrant 
in payment of a c1 im agaipst the county, without the county commissioners first 
allowing the same, than are the provisions of section 7198 G. C. 

In State of Ohio ex rel. vs. McConnell, auoitor of Hardin County, 28 C. S., 569, 
the court was placing a construction upon the section of the stat'u'tes which reads 
as follows: • 

"The county commi,ssioners shall furnish to the clerk of the courts of 
their respective count,ies all blank books, blanks, stationery and all other 
things·n~cessary to the prompt dis.\}harge of their duties, all of whi~h articles 
the clerks may themselves procure and sh1 II be allowed and p(id for upon 

· their certificate."· 

Here is language very similar to the la,nguage whi.ch we ha've under considera
tion. If anything, it is also more favorable to the propositton· that clainis arisi,i;tg 
thereunder might be p2id without first submitti)ng them to the county commissioners 
for allcwances, than is the language of section 7198 G. C. The clerks were authorized 
not only to procure the necesmry supplies, but the section also provided that the bills 
arising thereunder should be allowed and paid for upon the certificates of the clerks, 
while section 7198 G. C. merely authorizes the county surveyor to employ and pro
cure, but makes no provision whatever in reference to the claims arising under and by 

. virtue of his acts as to whether they might be paid upon his certificate. The court 
in this case held, in the syllabus, as follows: 

"Clerks of courts in the several counties of this state are not authorized 
by law to fix conclusively the amounts which shall be paid by their county for 
blanks, or other things necessary to the prompt discharge cf their duties, which 
they· may have procured. 

Therefore, where a claim or account against a county for blanks furnished 
on the order of such clerk is presented to the county auditor, which ?ccount 
has been certified by the clerk to be correct, but has not been allowed by the 
county commissioners, it is not the legal duty of such auditor, on demand made, 
to draw his warrant on the treasurer of his county in favor of the claimant for 
the amount of such account." 

In the opinion on page 594 the court uses the following langua!!e : 
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"Has the relator a right to demand payment cf his account without first 
obtaining its allowance by the county commissioners? We think not. The 
statute does not in terms authorize the clerk, on behalf of the county, to fix 
the price to be paid from its treasury for the article.s procured by him. X or 
do we think the authority to procure the articles necessarily implies a power to 
bind the co'u nty to pay whatever price he may think proper. He may pro
cure them on his O'Wn responsibilit:i,, or he may agree that the county shall pay 
for them whatever they are reasonably worth; and in either w1e, if they be 
articles necessary to the prompt discharge of his duties as clerk, he may there
hy create a liability or obligation on the part of the proper county officers 
to allow and pay a fair and reasonable price for them. But we are not satisfied 
that the certificate of the clerk, in such a case, was intended to be evidence of 
anything more than the fact that the articles for which payment is demanded 
from the county were procured by him, for the purpose of being used in the 
discharge of his official duties. Suppose the Jlerk is a stationer or printer, and 
furnishes his own stationery or blanks. Is his certificate to be conclusive 
evidence to the auditor that the prices charged by him for such articles are 
fair and just?" 

Further along in the opinion the court say: 

"It is true that the statute requires that articles of a certain kind, when 
procured by the clerk, shall be allowed and paid for upon his certificate. But 
this mandatory form of expression is not inconsistent with the intention that 
the persons or tribunal allowing the claim should exercise such judgment and 
discretion, in regard to the amount proper to be paid, as an .1ct of allowance 
necessarily implies." 

The findings of the courts in the two cases herein noted are clearly against the 
idea that claims arising under the acts of the county surveyor, as provided in section 
7198 G. C., might be honored by the c0unty auditor an.d warrants issued in favor 
of the parties holding the same. without their first having been presented to the county 
commissioners for dlowancc. The court fo S'tate of Ohio ex rel. vs. McConnell, supra, 
held as follows: 

"A power so liable to great abuse ought not to be uised by doubtful 
implication. To justify its recognition, the terrn.s which confer it should 
be clear and unmistakable." 

It can hardly be s:?.id that the language used in section 7198 G. C. \s clear and 
unmistakable to the point that the county surveyor has authority to fix the amounts 
to be paid under the different provisions of said section and have the same paid upon 
his certificate. 

There is another thing to which I desire to call attention in reference to the matter 
about which you inquire. The one exception in section 2460 is to the effect that if 
the amount due is authorized to be fixed by some other person or tribunal, then the 
county commissioners are not required to pass upon the claim. What body is to 
give the authority to fix the price at which articles may be purchased? Is the authority 
to come from the legislature itself or may it come from some body or tribunal other 
than the legislature? The power conferred upon the county surveyor, under section 
7198 G. C., comes not from the legislature, but from the county commissioners. In 
State of Ohio ex rel. vs. :\IcConnell the court uses language which would seem to imply 
that the principle enunciated in section 2460 G. C. would not apply excepting in those 
cases where the authority to fix prices is granted by the legislature. On page 591 
of the opinion the court say: 
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"It can, then, only be paid on the allowance of the county-commissioners, 
unless 'some other person or tribunal' has been authorized by law to fix the 
amount, and has accordingly so fixed, allowed, and duly certified the same." 

If this language were given its full import and meaning, it is quite evident that the 
only body which could grant such authority to an officer or tribunal to fix pripes would 
be the legiski.ture itself. But when we consider the nature of the cf se which the court 
had before it, it is possible that such a construction should not be placed upon the lan
guage of the court. But at any rate, I am cf the opinion that this principle should 
prevail, that inasmuch as the legislature has seen fit to del-egate power to the oounty 
commissioners, to authorize the county surveyor to transact certain business which 
otherwise would have to be transacted by the county commissioners themselves, the 
power or authority granted to the county commissioners should be limited to the 
exact language of the statutes, and inasmuch as the statute does not delegate power 
to the county commissioners to authorize the county surveyor to fix the prices abso
lutely at which he will employ labor and lease machinery and tools and purchase ma
terial, the county commissioners could not assume this power. That Ifi, the county 
commissioners could not authorize the county surveyor to do the things set out in 
section 7198 G. C., and also grant him power to fix the prices at which the different 
things might, be procured, with a view to bringing it within the exception set forth in 
section 2460 G. C. In other words, the power delegated to the county commissioners 
must be limited strictly to the matters set out in section 7198 G. C. 

Of c'ourse the county surveyor, in the first instance, no doubt, would be com
pelled to fix a price at which he would employ labor, lease ma-~hinery and tools and 
purchase material. But this was so in the case in which the sheriff was given the. 
authority to purchase ballot boxes at a price not to exceed 825.00 each, and also in 
the case where the county clerks were given authority to procure the necessary sta
tionery, etc., for their office. So, notwithstanding the fact that the county surveyor 
has, in the first ·instance, the right to fix the price at which the differenu i,hings may be 
secured under secvion 7198 G. C., the county commissioners, nevertheless, have the 
furnl right and duty, under section 2460 G. C., to pass upon the claims so arising under 
the acts of t)ie county s,urveyor, and the county auditor would not be authorized to 
issue his warrant in £aver of claimants against the county, merely upon the ('ert ificate 
or requiEition of the county surveyor. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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258. 

:\fL'XICIPAL CORPORATIOX-SE"\'VER COXSTRCCTED IX Pli'BLIC STREET 
BEXEATH TRACKS OF RAILWAY CO:\IPAXY CROSSIXG SUCH 
STREET-"\\'RO LIABLE FOR S"CPPORTS WHILE SEWER IS BEING 
CONSTRUCTED. 

When a municipality construc(.s, in an ordinarily careful manuer, a seu:er within 
the limits of a public street in such municipality, and beneath the tracks of a railu·ay com
pany crossing such street, the duty of furnishing s11pports for such tracks, if necessary 
while the sewer is being constructed thereunder, rests with the railu·ay company and not 
with the municipality. 

COLUMBUS, 0HJO, :M.ay 3, 1919. 

Bureau of Inspection and Supervision of Public Offices. 

GENTLEMEN:-You have requested the opihion of this department upon the 
following: 

"A municipality in a sewer construction improvement runs such sewer 
beneath the existing tracks of a railroad company necessitating considerable 
work which had to Le done to support the tracks of such railway company 
above the sewer. 

Is the city or the railroad company obligated to bear eiqYense in connec
tion with the work of supporting these tracks owing to the sewer?" 

Inquiry of your bureau, through letters and personal interviews, has developed 
the fact that your question is the outgrowth of a certain expenditure made by the 
city of Youngstown in connection with sewer construction beneath the tracks of a 
railroad company, the validity of which expenditure has been questioned by one of 
your examiners. Because of this circumstance, your bureau desires an opinion for 
its future guidance in like matters. 

The control of municipalities over streets is made ~ imi.tter of statute in Ohio. 
Section 3714 G. C. reads as follows: 

"Section 3,714. Municipal corporations shall have special power to 
regulate the use 'of the streets, to be exercised in the manner provided by 
law. The council shall have the care, supervision and control of public 
highwass, streets, avenues, alleys, sidewalks, public grounds, bridges, aqueducts 
and viaducts, within the corporation, and shall cause them to be kept open, 
in repair, and free from nuisance." 

The authority of municipal corporations to construct sewers is found in section 
3647 G. C., appearing in the chapter devoted to enumeration of powers. Said section 
reads in part : 

"Section 3647. To open, construct and keep in repair sewage disposa 
works, sewers, drains and ditches, * * * " 

It is well settled in Ohio that the construction of sewers in a street, in pursuance 
of the power thus given, is not an added use or servitude and does not require addi
tional compensation. In the case of Cincinnati v. Penny, 21 0. S. 499, decided in 
1872, the fourth branch of the syllabus reads: 

"lJnder the laws of this state, sewerage is one of the legitimate uses to 
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which the public streets and alleys of the city of Cin.-:innati may be appropri
ated by its municipal authorities." 

In the case of Elster v. Springfield, 49 0. S. 82, the court say in the course of 
the opinion (pp. 96-97): 

"The laying of sewers, like that of gas and water pipes beneath the soil, 
and the erection of lamps and hitching posts, etc., upon the surface, is a street 
use, sanctioned as such by their obvious purposes, and long continued usage, 
and that su.-:h is one of the legitimate uses to wµic'h a street may be devoted 
is distinctly held by this court in Cincinnati v. Penny, 21 Ohio St. 499. For 
such purpose, it would seem that the right of the municipality i.jn the street 
could not be inferior to the right of a private owner over his own land. If the 
title com;es by appropriation, all right to damages by reason of the acquisition 
of the land for street uses, in favor of abutting owners, must be held to have 
been taken into the account and compensation therefor awarded in the original 
taking, and, if by dedication, the same result would follow as an incident of the 
grant. That a city's power over its streets for legitimate street purposes 
is as great as that of a private individual over his own land, is recognized in 
Nevins v. Peoria, 41 Ill. 502; Dixon v. Baker, 85 Ill. 518; Y earney v. Smith, 86 
Ill. 391, and appears to be sustained by sufficient reason. It necessarily 
follows that for all such public uses the right of the municipality is paramount 
to any property right of the abutting owner in the street. Dillon on Munic. 
Corp., section 656." 

Again, in the case of City v. Bristor, 76 0. S. 270, the Penny case, supra, is given 
(at p. 277 of the opirion) as authority for the statement that "the construction of 
a public sewer in the_streets is an authori~ed use of the streets." 

Judge Drllon thus states the rule (Muni)ipal Corp., 5th Ed., Sec. 1148): 

"The corshmction of sewers is a lawful use of the street as against an 
abutting proprietor, whether the fee of the street be in him, or in the city 
in trust for street use. Although the fee of the street may be in the abutting 
proprietor, the use of the street for the purposes of sewers is not the imposi
tion of a new use or servitude entitling the owner of the fee t,c compensation." 

The practical appli.:a,ti9n of the principle that the city may make use of a publi!' 
street in constructing a sewer may be shown, so far os an abutting or adjoining owner 
of the fee is concerned, by reference to the .::ase of Keating v. Cincinnati, 38 C. S. 141, 
and by a further examination of the Penny and Elster cases, above quotec. 

In the Keating case, the city, in making a street along a. hillside, had so exca
vated the ground as to cause the land above to slide. Injury resulted to plantiff's 
lot, which did not abut on the street wherein the excav, tion was made. Injury was 
also caused to the buildings of plaintiff on his said lot. The supreme court, at p. 147 
of the opinion, quoi;Ps the testi,mony of the city civil engineer, as follows: 

"The cu:t caused the siip, and we did nothing to stop the slip; I saw it 
at the time. A rett ining wall would be the only way to stop a land slide, 
to put it in by sei.ions as the cut progressecl. We made no wdl in front of 
Keating's lot." 

The court further says that it was admitted that the city built no reta!Illng walls 
opposite any of the property on the avenue at the time in cotroverersy. 
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"(;pon such state Jf facts, the jury returned a verdict. for plainti,ff1 and judgment 
was entered on this verdict. The district court reversed the judgment. The supreme 
court, .iµ disapproving this action of the district court, first makes reference to earlier 
Ohio cases based on the rule: "So use your own property as not to injure that of 
another," and states that the case then under consideration is not one involving mere 
inconvenience to the owner, leaving the corpus of his property intact, but "is one of 
the invasion or injury of the pr.:perty itself;" and then, in concluding its opinion, 
makes use cf the fol!ovring language at pp. 14$-149: 

"The case of Gilmore vs. Driscoll (122 Mass. 199), relied u'pon by the 
defendant, fully supports the verdict in this case, and woJld have warranted 
the jury in allowin·g the damages to the improvements as well as to the lands, 
where the plaintiff is not chargeahle with negligence in making them. On 
page 205, referring to the former case of Foley v. Wyeth, it is said, 'that the 
right of support from adjoining soil for land in its natural state stands on 
natural just~ce, and is essential to the protection and enjoyment of property 
in the soil, and is a right of property which pass.es with ~he soil without any 
grant for the purpose. It is a necessary consequence from this principle; 
t_hat for any injury to this soi/; resulting from the remo'vr 1 of the natural 
support to which it is entitlea, by means of excavrtion of an adjoining tract, 
the owner has a legal remedy in an action at law against the party by whom 
the work has been done and the mischief thereby occl.lsioned. This does 
not depmd upon negligence or unskillfulness, but upon the violation of a 
right of property which has been invaded and disturbed. This unqualified 
rule is limited to injuries caused to the land itself, and does not afford relief 
for damages by the same means to artificial structures. For an injury to 
builclings, which is unavoidably incident to the depression or slide of the 
soil on which they stand, caused by the excavation of a pit on adjoining 
lane's, an a-:tion can o.1ly be maintsined when a want of due care or skill, 
or positive negligence, bas contributed to produce it.' 

It is upon this principle that the City of Cincinnati v. Penny (21 Ohio 
St. 499) was decided. The city in that case was held exempt from liability 
for damages to buildings, because it was free from negligence in making 
the excavation. The same rule of liability from want of proper care and 
skill is held in City of Quincy v. Jones, 76 Ill. 232. 

The evidence in this case would have warranted the jury in finding 
that the city failed to exercise such care and skill in making the avenue in 
question; and hence the judgment of the court of common pleas ought not 
to have been reversed." 

The syllabus in the case reads: 

"A municipal corporption in making t- street along a h>llside, so excavated 
the ground in the street as to cause the land above to slide and injure the 
lot of the plaintiff. Held: 

1. That the fact that the plaintifl's lot did not abut immediately on 
the street did not exempt tire corporation from liabiljty. Its Jiabi).ity did 
not depend upon the ownership of the injured property, but upon the extent 
of the injury of which its removal of the lateral support of the hill was the 
efficient cause. 

2. That the liability extends to damages to buildings as well as to 
the land in its natural state, where the owner is not chargeable with negli• 
gence in making such improvements, ·and such damages result from want 
of due skill and care in making the street." 
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Recuning to the Penny and Elster cases, supra, we find that in the first of these 
cases the plaintiff's claim was based on injuries to his dwelling alone, and did not 
indude a claim of injuries to land. It appeared from the special verdict of the jury 
that plaintiff's builc"ing was infllred by reason of an excavation about thip;een feet 
deep, made by the defendant city in constructing a sewer; that ph.intift's foundation 
was about four feet in the ground and that the defendant city, in making the eXQava
tior, had used all reasonahle a:nd ordinary care to avoid injury to plBintiff',s property. 
Judgment was rendere.d for plaintiff in the trial court. The supreme court, in holding 
such judgment erroneous, say in the course of tp.e opipion at pp. 507-508 (21 0. S.): 

"How, then, stands thrs case? In 1867, the defendant below constructed 
a sewer in Borden ~lley, as it had a right to do; and in doing so it took all 
reasonable and ordinary care to avoid injury to the plaintift's property. 
By making the ex,cavation for the sewer, the lateral su.pport to the plaintiff's 
house from the street was withdrawn, so th!),t the found.ation walls gave 
way, These foundations wslls were suitable for sustaining such a structure 
at the_ time the house was built, which was several years before. At the 
time the house was built, and for many years before that time, Borden alley, 
by th'e laws of this state, was in the possession and under the control of the 
city for the purpose of drainage; and sewerage wa.s :? legitimate mode of 
drainage, within t,he scope of its authority. Before the plaintiff below built 
his house, the .)ity had not, in any manner, as far as the recorcl shows, in
~icated the nature or ell.ient of drainage by sewers or otherwise that would 
be required for the public use. The plaintiff, without exercising any judg
ment or discretion as to the reasonahle and proper future use of the i lley 
for sewerage purposes, erected his house on a foundation suitable only for 
sustaining such a structure at that time, and under the then existing con
dition of the alley. This was his own wrong, and he has no right to complain 
of an injury from the construction of the sewer (which was built in a proper 
manner), having neglected on his own part to exercise reasonable precau
tions against such injury." 

The first branch of the syllabus reads: 

"As a general rule, a municipal corporation is not liable for injuries to 
buildings on lots abutting upon streets and alleys, resulting from the im
provement of such streets or alleys, or from their appropriation to a public use, 
provided its officers and agents, in making such improvements or appropriation, 
a(,lt within the scope of their authority, and without negligence or malice." 

In the case of Elster v, Springfield, sup,rJ,, the faces are stated in detail in the 
syllabus, Plaintiff was claiming damages against the city because the latter, in con
structing a sewer in a street, had removed from the street certain pipes which had been 
in place for more than twenty-one years and which plaintiff used for the purpose of 
conveying water from a spring to a manufactory; and further because the excavation 
of the sewer trench had entirely destroyed the spring. "The pipes were taken up 
by the ,:ity with care, after notice to the plaintiff, at the commencement of the work 
of excavating for the sewer!' 

The trial court instructed the jury to return a verdict for defendPnt city; and 
in finding this course to have been proper, both as concerned the removal of pipes 
and consequent interruption of flow of water, and as concerned the destruJtion of the 
spring by draining it, the court held, among other things, after stating the facts (1st 
branch syll.): 
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"Section 1692, Revised Statutes, gives to cities the power to build sewers, 
and Center Street being a public street, and sewerage being one of the legiti
mate uses to which a public street may be devoted, the construction therein 
of a sewer, if done in a lawful manner, was an authorized use by the city of that 
street." 

If the principles underlying the several cases just discussed were to be applied to 
the situation existing at the point of the crossing of a mmucipal street by the tracks of 
a railroad company, the result would seem to be that the muo.icipality, in constructing 
::i sewer under the tracks, would be liable to the railroad company in damages if in 
doing the work it injured the right of way by removing the lateral support, and this 
regardless of the question whether the sewer construction work itself was negligently 
done; and would further be under the duty of furnishing supports for the tracks, the 
supreme court having held, in effect, in the Keating case, that the city was negligent 
in that it failed to erect retaining wvlls and was liable to the owner for the injury to 
his building arising from such failure. But, do these principles apply to the situation 
now being considered; or, on the other hand, are the rights and occupancy of the rail
way company subject to the rights of the public in the street to the extent that the 
municipality has a free hand in constructing its sewer and may leave to the railway 
company the matter of protecting its tracks while the sewer construction work is 
going onl' The precise question does not seem to have had the attention of the courts 
although many reported cases may be found, relating to the mutual rights of railroads 
and municipalities in the matter of opening streets across railroad rights of way. 

In considering our questions, we need not concern ourselves with the matter of 
whether the railroad tracks were put across the stree., or the street across the tracks 
by condemnation; for in the one case the railroad company's right to cross is acquired 
subject to the right of the public to the continuing use of the street for ordinary street 
purposes (Rockport v. Railroad Co., 85 0. S. 73, 82), and in the other the railroad 
company is presumed to have been adjudged full compensation and damages for the 
burdens that may have been thrown upon it by reas0n of the crossing of the tracks by 
the street for all ordinary street purposes (Grant v. Village of Ilyde Park, 67 0. S. 
166; Railway v. Railway, 5 0. C. C. (:N. S.) 58~, 16 0. C. D. 180). For similar reasons, 
no importance need be attached to the matter of which of the two public uses came 
first in point of ti,me-the street or the railroad tracks. 

Coming to the question whether one of the limitations or burdens, imposed upon 
the crossing of a municipal street by the tracks of a railroad company, is a duty on 
the part of the company to put in supports for its tracks, if necessary to their safety, 
while the municipality is constructing a sewer beneath them. 

In the case of Gas Light & Coke Co. v. Columbus, 50 0. S. 65, the question in
volved was whether a gas company, which had laid its pipes in a municipal street under 
authority graDted it by defendant .iity to do so, was entitled to damages because a 
change in the grade of the street by the city necessitated the abandoning of such pipes 
and the relaying of others to conform to the n;w grade. The supreme court helc1 that 
such a claim might not be maintained. The syllabi read as follows: 

"The power to grade and improve str~ts is c.onferred upon municipal 
authorities for the p'ublic benefit. It is a continuing power, and is not ex
hausted by the first exercise of it; nor can it, in the absence of statutory author
ity, be ceded nor bargained away; nor can one coun~il, by its exercise, abridge 
the capacity of its successors to perform their duties in that behalf as the 
public interest may demand. 

A gas company laying its pipes in the streets of a city, under a grant from 
the city, in conformity with an established grade, does so subject to the right 
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of the city to change the grade of the street whenever the necessities of the 
public require it, and, in the abs:nce of wantonness or negligence on the part 
of the city, th\;l company cannot maintain an action for damage occasioned by 
the necessity of taking up and relaying its pipes in order to accommodate them 
to the new grade." 

In the ca,se of Railroad Company v. Defiance (City), 52 0. S. 262, the facts were 
that in the year 1887 the track of the :railway company crossed two municipal streets 
at about eighteen feet below the street grade, the streets b0ing carried over the track 
by two wooden bridges. By an ordinance passed in 1887, the city council authorized 
the railway company to construct new bridges in the place of said wooden bridges. 
The railway company constructed the new bridges. Six years later, the city council 
passed ordinances for the improvement of said two streets and ordering the grade 
thereof changed so that the streets would pass over the track at the same grade as 
that of the track. The railway company sought to enj0in the enforcement of the terms 
of snid ordinances upon the grounds, among others, thJ.L said bridges would be destroyed, 
the property rights of the railw.iy company impaired, and an additional burden cast 
on the company io the maintenance of new grade crossings, all wi1 hout compensation 
to the company. In holding that the company was not entitled to ar injunction, 
the court stated the following propoRitioris as shown in the fifth. sixth and seventh 
branches of the syllabus: 

"5. The powers conferred on mmu3ipal corporations with respect to the 
opening, improving, and repairing of their streets and public ways, are held 
i,1 trust for public purposes, and are co.1tinuing in their nature, to be exenised 
from time ,o time as the public interests II'ay require; and they cannot be 
granted away, or relinquished, or their exercise suspended, or abridged, 
except when, and to the extent legislative authority is expressly given to 
do so; such auth<lrity is not given by s~e~tio;n 3283, of the Revised Statutes. 

ti. Every grant in derogation of the right of the public in the free and 
unobstructed use of the streets, or rastrictive of the control of the proper 
agencies of the municigal body over them, or of the legitimate exercise of their 
powers in the public interest, will be construed strictly against the grantee, 
and liberally in favor of the public, and never extended beyond its express 
terms when not indispensable to give effect to the grant. 

7. An ordi,nance which in terms authorizes a r9.ilroad company to 
erect new bridges of- a specified description over the track of its ra.j.l.way where 
it crosses designated streets, the bridges to be kept in repair by the company, 
does not divest the municipal authorities of their control over the streets, 
nor impair their power to improve the same, nor entitle the railroad com
pany to perpetuallJ maintain the bridges as constructed; but the ordinance and 
privilege granted by it are subje.,t too a proper exercise by the municipal 
body, of its power to improve the streets, and make such changes in the 
grades as may be necessary to subserve the public interest." 

The judgment of th,e Supreme Court of Ohio was affirmed by the Supreme Court 
of the United States in an opinion found in 167 U. S. 88, of which opinion the syllabi 
are as follows: · 

"In 1887, the municip91 authorities vf Defiance authorited the erection 
of bridges over the Wabash Railroad, and about eighteen feet above its 
track, by the railroad company, to take the place of two _existing bridges. In 
1893, the common cou,n<-il of Defiance changed the grade of the st.reets crossing 
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on srid bridges to the level of the railroad, and changed the appi;oaches to it 
by causing them to descend to the level of the railroad. Held, that the common 
council acted within its powers in changing the grade of che streets in ques
tion, and that the railroad company had no legal right to complain of its 
action. 

The legislative power of a city may control and improve its stre~ts, and 
a power to that effect, when duly exercised by ordinances, will override 
any license previously given, by which the control of a certain street has been 
surrendered. 

In this case, it was purely within the dis~retion of the common council 
to determine whether the public exigenJies required that the grade of the 
street be so changed as to .-:ross the railroad at a level." 

In the case of Village of Rockport v. Ry. Co., 85 0. S. 73, the supreme court ag'llll 
had occasion to consider said section 3283 R. S. (now section 8763 G. C.) and to re
view the Ohio authori.ies in the matter of the crossing of streets by railway tracks. 
The point at issue was whether the railway company might appropriate a municipal 
street for a railroad yard. The court sey in the course of the opinion (at pp. 81-82): 

"The right of the r<1.ilroad company to make this appropriation does not 
depend alone upon its authority to appropriate public streets to the uses of 
its road, but -it also depends upon the nature of the property sought to be 
appropriated and the uses to which t)i.e raQroad company seeks to subject that 
property. It m~st also· be borne in mind that the state has already appro
priated this la.nd to public purposes, and it· could not without first vacating 
these streets appropriate the same land· to any use inconsistent with or de
strtlctive of the present rights of the public therein, and if the state itself 
could not, without first vacating and abandOlli,ng these streets, appropriate 
this property to a use that would be destructive of or a substantial inter
ference with the public easement therein, then neither could it delegate to a 
raUroad company any such right. The property having been devoted to a pub
lic purpose, the princriple ob'tsins that the public use is the dominant interest 
in the street, and the village authorities could not grant any right to the 
railroad company under the provision of section 3283, Revised Statutes, 
that would be destructive of these rights or amount to a material or sub
stantial interference with the same or have the effect of excluding the public 
therefrom. This proposition seems to be well settled in this state. (Cases 
cited here) * * *. It necessarily follows that the railway company can 
acquire no further rights by appropriation than the village cowicil could· 
grant it by ordinance or contract." · · 

Again, in Railroad v. Cleveland (city), 15 O. C. C. (N. S.) 193; 23 0. C. D. 482 
(a,£firmed by the supreme court withom. opinion, 87 0. S. 469), the matter of the rights 
of a municipality in its streets, as against their occupancy by a railroad company 
with its tracks, was involved. 

After referring (at p. 204 of the opinion) to the rule i'n Ohio that under authority 
of section 3283 R. S. (section 8763 G. C.), a railroad company might acquire by agree
ment or appropriation only such rights as should not interfere with the use of the 
street as such, or "with the full control and supervision thereof by the municipd.l authori
ties," the c~urt takes up the claim of estoppel made by the railroad companies upon 
the grou;nd that they had been permitted to expend large sums of money through a 
long series of years under color of absolute ownership of the land for their railroad 
purposes. After reviewing the authorities on this point, the court thus states its 
conclusion at p. 206 of the opinion: 
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"It being once established that the premises in controversy were originally 
dedicated to the public for street purposes, no grant, nor prescription, n9r 
mere non-user, nor equitable estoppel can change its statua." 

In the case of Railway Co. v. Railway Co., supra, the court r~fused an injunction 
against the crossing on a public street of a steam railway company's tracks by a street 
rsilway company's tracks, after the right to construct such latter tracks had been 
given by the muni :ipality. The holding was that even though the steam railway 
company's tracks had been in place for many years and the company would be put 
to expense in the way of providing for the crossing, yet said railway company had 
no such ownership of or title to the lands in question as required the street railway 
company to proceed by apprfipriation or othenvise as a condition precedent to laying 
its tracks ac,ross those of the steam railway. 

A case very similar to that just cited, both as to the facts and _the conclusions 
of law, is Railway v. Railway, 21 C. C.R. 391; 12 0. C. D. 113, which case was affirmed 
by the supreme court without opinion (64 0. S. 550). 

In view of these very broad holdings of our Ohio courts, both as to the rights of 
the public in a street, and to the effect that the matter of expense to a r 1ilway or other 
company having an easement in a street is not a factor to be taken as dµnioishing 
such rights of the public, we are led to the conclusion that the cOJ1struction of a sewer 
is one of those ordinary uses of the street such as the railway company's occ½Pancy 
is subject to. From a purely practical standpoint, the temporary burden and inci
dent?1 expense involved in supporting_ the tracks during sewer construction, is not 
nearly so heavy a one as that involved in providing for a permanent crossing by a street 
railway. 

The cases vf Railway Co. v. Com'rs., 63 O. S. 23, and Railroad Co. v. Troy (city), 
68 0. S. 510, are not out of line with other Ohio authorities. In the first of these cases, 
while the holding was that the company was entitled to compensaoion for supporting 
its tracks while a county ditch was being constructed thereunder, yet the question of 
a municipal street was not involved. The Troy case was an original proceeding for 
appropriation of a street across a rdlroad right of way; hence the holding that the rail
way company was entitlec. to compensation for the cost of a bridge or viaduct necessary 
to carry its trains over the street. 1 

Your question may therefore be answered by the statement that if a municipality 
proceeds in an ordinarily careful way to construct a sewer within the limits of one 
of its public streets and beneath the tracks of a railway company crossing such street, 
it is the duty of the railway company to furnish supports, if necessary, for its tracks 
while the se~er is being constructed thereunder. 

Respectfully, 
JonN G. PRICE, 

Attorney-General. 

259. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVEMENTS IN 
LICKING, MEDINA, VINTON, WASHINGTON AND WILLIAMS 
COUNTIES. 

HoN. CLINTON COWEN, State Highway Commissioner, Columbus, Ohio. 

COLUMBUS, Omo, May 3, 1919. 
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260. 

APPROVAL OF BOXD ISS"CE OF WYAXDOT CO"CXTY IX THE SO.I OF 
821,652.31. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLCl\lBl."R, Omo, l\foy 6, 191!}. 

261. 

APPROVAL OF LEASE OF CAXAL LAXDS IX 1IASSILLOK, OHIO. 

C0Lu11rncs, Omo, May 7, 1919. 

HoN. JOHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR Srn;:-I have your communicat,ion of l\fay 3, 1919, in which you enclose 

for my approval lease for canal lands, in tripli~ate, as follows: 
Valuation 

"Being a portion of the Ohio C_anal Lands, Massillon, Ohio ____SS,400 00" 

I have careftilly examined said lease and find it correct in form and legal, and am 
therefore returning the same with my approval endorsed thereon. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

262. 

APPROVAL OF FINAL RESOLUTIOX FOR ROAD Il\IPROVEME:1\T IK 
JEFFERSOX COUNTY. 

HON. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

CoLl.":IIBl."S, Omo, May 7, 1919. 

263. 

APPROVAL OF FINAL RESOLUTIOXS FOR ROAD Il\IPROVEl\IE:1\TS IN 
l\IOXROE AXD VAX \VERT coexTIES. 

HoN. CLD,TON CowEx, State Highway Commissioner, Columbus, Ohio. 

CoLl."l\lBl."s, Omo, l\Iay 8, 1919. 
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264. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD lMPROVEl\IENTS IN 
AUGLAIZE, DEFIANCE, MORGAN AND VAN WERT COUNTIES. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

C0Lu11rnus, Omo, May 8, 1919. 

265. 

APPROVAL OF ARTICLES OF INCORPORATION OF THE DRIVERS 
MUTUAL INDEMNITY COMPANY OF MARION. 

CoLUMBus, Omo, May 8, 1919. 

HoN. HARYEY C. SMITH, Secretary of State, Columbus, Ohio. 
DEAR Srn:-Your communicat.ion of May 5, 1919, with which you transmitted 

to me. for examination and approval the articles of incorporation of The Drivers Mutual 
Indemnity Company, of Marion, was duly received. 

It is proposed to organize this company under sections 9607-1 et seq. G. C., and 
on examination I find the articles to be in conformity with the law governing the organ
ization of such companies. 

I am returning the articles to you with my certificate of approval endorsed thereon. 
Respectfully, 

JOHN G. PRICE, 
Attorney-General. 

266. 

COUNTY BOARD OF EDUCATION-AUTHORIZED TO PAY EXPENSES 
OF TEACHERS' MEETINGS FOR ONE CERTAIN WEEK-SECTION 
7872 G. C. LIMITING AMOUNT TO BE PAID TEACHERS APPLI
CABLE TO CITY DISTRICTS ONLY-HOW RECOVERY OF MONEYS 
ILLEGALLY PAID OUT BY COUNTY BOARD CAN BE MADE. 

I. County boards of education are unauthorized to pay the expenses of teachers' 
meetings other than the annual teachers' institute which must be held during one certain 
week. 

2. The grant of power in Section 7872 G. C. that "the board of education of any 
district" may expend for instruction of teachers any sum not to exceed five hundred dollars, 
is limited to city districts 'only. 

3. Moneys illegally paid out by a board of education can be recovered from the mem
bers voting for such expenditure or from the persons receiving the same. 

CoLUMBus, Omo, May 9, 1919. 

HoN. A. V. BAUMANN, JR., Prosecuting Attorney, Fremont, Ohio. 
DEAR Srn:-Acknowledgment is made of your request for an opinion on the 

following statement of facts: 
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"A county board of education has allowed certain bills for which no 
provision is made by law. "Upon t,he warrant of the president of that board 
of education and its secretary, the county superintendent of schools, these 
bills were paid from the county treasury. Are the members of the county 
board of educat)on and their clerk, the county superintendent,or either of them, 
lit'.ble in a suit for recovery?" 

You later say in reply to a request for further information: 

"Teachers' institutes were held on Saturdays during the winter months 
and the bills are for expen:ses of these institutes, rent, fees of speakers, etc. 
Persons against whom findings are made :1.re spread all over the state arid 
the amounts of the individual findings are very small so that it would be more 
expensive to collect them in that way than the amount {he findings will 
warr:1.nt,." 

Attention is invited to section 4752 G. C., which reads in part: 

"A majority of the members of a broard of education shall constitute 
a quorum for the transaction of business. Upon a motion * * * to pay 
any debt or claim * * * the clerk of the board shall publicly call the 
roll of the members composing the board and enter on t,he record the names 
of those voting 'aye' and those voting 'no.' . If a majority of all the members 
of ~e board vote aye, the president shall declare the motion carried." 

In construing the above section in opinion No. 267, vol. 1, 1911, tpage 272, the 
Attorney-General (in a case where there was no authority in law for an expenditure 
of scliool funds), said: 

"By virtue of section 4752 supra, it is the duty of the board of education to 
pass on the payment of debts and claims, and I assume that the payment to 
the newspaper was made upon tbe motion duly adopted by the board of 
education. Such payment being illegal, the members who voted for it were 
guilty of malfeasance in authorizing the payment, and the money so paid out 
was misappropriated under the provisions of section 286, supra. 

I am, therefore, of the opinion that the members of the board of educa
tion who voted for the payment iro the newspaper as set forth above should 
be held liable for the funds so misappropriated. 

From a reading of sect)on 4768 supra, and section 4782 supra, I am of 
the opinion that the duties of the president, clerk and treasurer, as therein set 
forth, are purely ministerial in character, and that they were not required, if 
actjng in good fait,h, to inquire into the question of the legality of the motion 
passed by the board authorizing the payment to tl!e newspaper, but were 
fully protected in signing, countersigning and paying the order issued in 
pursuance of said motion." 

In the above opinion it; was held, however, tp.at no recovery could be made from 
the newspaper, that is, the third party who received the money, and such was the 
general view until the decision of the Ohio Supreme Court in the case of State ex re] 
Smith, Prosecuting Attorney _vs. Maharry, 97 0. S., 272, wherein the court said: 

"It should be noted that the statute covers 'any public money • * * 
illegally expended • • * or any public property • •· * converted 
or misappropriated.' '\Vhen either of these two facts appear, that is (a) illegal 
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expenditure of public money or (b) any public property convert,ed or misappro
priated, then t.here is warrant and authority in law for bringing the action 
under these statutes. 

But it is claimed tha:t such actions can only be broug:ht when the 'public 
money' has been unlawfully paid to some officer, or when the 'public property' 
has been unlawfully misappropriat~d by some public officer. 

These statutes do not place any such limita~ion upon actions brought 
under them. They are manifestly in the interest of conserving 'piublic money' 
and 'public properi;y,' and he who wrongf~lly takes such 'public money' or 
'public property' may be, and should be, sued under these sta~t~s." 

* * * * * * * * * * 

".Manifest)ly the wrongful acts contemplatpd by 1\his s0J,tute, tlrat is. 
the wrongful taking of public money or public property, if limi~d only to 
public officers, would emasculate and destroy 95 per 'dent. of the virtue of the 
statute. 

This court does not feel warranted in giving ~e statute such a narrow 
and 1Jechnical const'ruction· as would paralyze th'is import';1nt safeguard to 
the protection of the public trust in more than nine-tenths of t:he cases arising 
thereunder. 

* * * Public authorities have their option as to which sect1on they 
will utilize in protecting public money and public property." 

From this later construction of the law it is apparent what the person receiving 
funds illegally appropriated is liable for recovery as well as the officers making such 
illegal appropriation and it is within the power of t~e prosecuting attorney to elect 
from which of the part,ies liable he desires to recover. 

In your later statement you say that such paymen~/3 in question were made "for 
expenses of these institutes, rent, fees of speakers, etc.," such teachers' institutes 
"being held on Saturdays during the winter months," and it is entirely possible that 
suc'h expenditures were made by t,pe county board of education under a misappre
hension of Section 7872 G. C., which reads: 

"The expense of such institute shall be paid from t,he city institute fund 
hereinbefore provided for. In addition to thJS fund the boo,rd of education 
of any district annually may expend for the instruction of the teachers thereof 
in an institute or in such other manner as it prescribes, a sum not to exceed 
five hundred dollars, to be paid from its contingent fund." 

It is found that the attorney-general, on page 275, Opinions of 1911, Vol. I, held 
that section 7872 applied (in the expenditure of five hundred dollars "for instruction 
of teachers"), to any board of education in the state, the language being as follows: 

"You will note the reading of the above sect,ion is this, that it provides that 
in addition to t)ie regular institute fund the board of education of any dis
trict annually may ~xpend for tpe inst,uction of the teacher.Wiereof in an ins
stitute or in such other manner as it prescribes, a sum not to exceed five hundred 
dollars, etc." 

This opinion 'was reversed by the same Attorney-General on April 29, 1913, 1n 
opinion Ko. 232, wherein he said relative to section 7872 G. C.: 



467 ATTORXEY-GEXERAL. 

"In answer to your second question, with rcferenee to my opm1on of 
Xovember 22, 1911, I beg to say that, taking the language of t'hnt opinion 
strictly, it would have application ~nly to village boards of education. The 
facts of that opinion, however, were very indefinitely stated, and I may 
well say t'hat it should be read with reference tp city boards of education in 
the light of the modifications st:.1ted herein." 

This latter view, that section 7872 G. C. refers to city di.~trict's only, is the opinion 
of the present AtpPrney-<;:eneral, and such section does not empower either county 
boards, rural boards or village boards of education to expend money for the instruc
tion of teachers in such districts. The section must be read in conjunrtion with 
section 7871 G. C., which precedes it, and was part of the same act passed in 98 Ohio 
laws, 378, the subject being teachers' meetings in city school districts. 

The provision for the improvement of teachers in their profession, where such 
teachers are not in city school distticts, is found in section 7859 G. C., which reads: 

"A ~achers' institute may be organized in any county, by the associa
tjon of not less than thirty practical fuachcrs of the common school residi1_1g 
therein, who must declare their int,:int'ion in wril)ing ~ attend such institute, 
the purpose of which shall be the improvement of such ~'cachers in their pro
fession." 

The above section creating an annuul teachers' institute is followed by language 
in the succeeding sections 7860, 7865, 7868, 7868-1, 7869 and 7870, which indicate 
clearly that but one institute can be paid for by the county board of educadon under 
section 7860 G. C., which reads: 

"T.he county teachers' institute, annually, shall elect * * * The 
expenses of conducting such institute shall be paid out of the county board of 
education fund upon the order of the president of the county board of educa
tion." 

Section 7868 G. C. reads: 

"* * * Such boards (county) shall decide by formal resolution at any 
regular or special meet,ing held prior to February first of each year whether a 
county insi)t'ute shall be held in the county during the current year." 

Thus we find that, while teachers' meetings aside from the regular county institute 
are to be commended, there is no provision in law for county boards of education to 
pay for rent, fees of speakers, etc., of teachers' meetings held at a time other than t,he 
one institute contemplated in sec'tion 7860 G. C. 

While a board of education ha~ broad power under section 7620 G. C., which says: 

"The board of education may * * * make all other provisions 
necessa'ry for the convenience and prosperity of the schools within th\ci sub
districts." 

it cannot be said that such provisions cover the holding of teachers' institutes, the 
latter bemg treated specifically in other sections of the statutes. 

It is possible that t,he board may have acted under supplemental section 4744-3a 
passed in 107 O. L., 621, which reads: 



468 OPINIONS 

"The county board of education is authorized to pay for the printing 
of programs, examina#ons and other necessary printing supplies for the use of 
the county superintendent and the superintendents and te~,chers of the county 
school unit. The county board of education is r,uthorized to pay the ex
penses of its educational meetings required by law." 

It will be noted that the sect;ion says the "edu-cational meetings required by law" 
~nd no others. This is a mere repetition of the language of section 7860, which pro
vides for t)ie payment of the expenses of t,he annual county teachers' institute herein 
discussed, that being the only "educat1onal meeting" of teachers required by law. 
Educational meetings arranged by the sc.hool authorities voluntarily at various times 
would not come within those required by law. Attentjon is invited to opinion 342, 
issued by the Attorney General June 6, 1917 (Vol. I), the syllabus of which reads: 

"The county board of education is authorized to order but one inst'i.tute 
held in the county during any one year and such instjtute must be held dur
ing some one certain week. If other institutes are held the expense thereof 
cannot be paid from the county board of education fund." 

It is t,herefore the opinion of the Attorney-General that there is no provision in 
law for a county board of education to pay expenses of teachers' meetings other than 
the annual teachers' institute; th~t money so paid out can be recovered from the mem
bers of the board who voted for the action, or from the person receiving such pay; 
that the p·resident of the board and its secretary (as such officers) performed a minis
terial act in drawing such warrants, if directed by aye and nay vote by the board 
to do so; that section 7872 G. C., which empowers certain boards of education to "ex
pend for the instruction of the teachers thereof, in an institute or in such other manner 
as it prescribes a sum not to exceed five hundred dollars," ·refers and is applicable to 
city school districts only. 

Respectfully, 
JOHN G. PRICE, 

Artorney-General. 

267. 

BOARDS OF EDUCATION-JANITORS-NOT REQUIRED TO BE PAID 
SEMI-MONTHLY-MAY UNDER SECTION 7690 G. C. 

Under section 12946-1 G. C., boards of education are not required to pay school janitor~ 
semi-monthly, but have the privilege of doing so under section 7690 G. C. 

CoLUMBus, OHio, May 9, 1919. 

HoN. WALTER S. RuFI'·, Prosecuting Attorney, Canton, Ohio. 
DEAR Srn:-Acknowledgment is made of your letter of April 24, in which you 

ask the opin~on of the At1j0rney-General on the question: 

"Does section 12946 G. C. require boards of education to pay janitors 
twice each mon~h?" ' 

Section 12946-1 G. C. reads as follows: 

"That every individual, firm, company, co-partnership, association or 
corporation doing business in the state of Ohio, who employ five or more 
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regular employes, shall on or before the first day of each month pay all their 
employes engaged in the performance of either manual or clerical labor the 
wages earned by them during the first half of the preceding month ending 
with the fifteenth day thereof, and shall on or before the fifteenth day of 
each month pay such employes the wages earned by them during the last half 
of the preceding calendar month; provided, however, that if at any time of 
payment an amploye shall be absent from his or her regular place of labor and 
shall not receive his or her wages through a duly authorized representative, 
such person shd.ll be entitled to said payment at any time thereafter upon 
demand upon the proper paymaster B,t the place where such wages i:.re usually 
paid and where such pay is due. Provided nothing herein contained shall be 
construed to interfere with the daily or weekly payment of w:,,ges." 

Is is found that as far as governing the act of a board of education, in the pay 
-of its employes, is concerned, the section in question has never been pr.ssed upon by 
this department, but an opinion was rendered by t'ihe attorney-general in 1913 (Vol. II, 
Ann. Rep. of Atty. Gen., 1913, p. 1537), as to its effect upon municipalities. The 
then attorney-general said: 

"Section 1 of s2.id act provides that every individual, firm, co-partnership, 
associat;ion or corporation doing business in the state of Ohio, who employs five 
or more regular employ~es, shall pay as provided therein. 

* * * * * * * * * 
A municipality cannot be considered !'.s doing business in this s~2.te. It 

is solely a political subdivision of the state and not in any sense D,n individual, 
etc., as set forth in section 1 of the act. 

I am, therefore, of the opinion that said section would not apply to 
municipalities." 

Seemingly, iJie section in question was passed to protect those wage P.P,rners whose 
-employers were private individuals or corporations, and not the employes of municipali
ties or bo\r ds of educ2.tion, for neither of t,hese can be considered as doing business 
in this state. 

Inasmuch as practically all employes of hoards of educ2.tion in Ohio ::1re paid at 
the end of the school month for the services rend.ered during that month, and nothing 
is held back on t,hem, they might g2.in very little under a strict construc~ion of section 
12946-1 G. C. by a bo?.rd of education, for a cr,reful reading shows th2.t it does not 
provide for paying employes for services up to date, r.s is now the case on pay days of 
school boards, but do3s provide that "shall on or before the fifteenth day of each 
month pr.y such employes the wages er.med by them during the last half of the pre
ceding calendar month," and simil2.rly on the first dr.y of the month to pr.y the wages 
-earned by them "during the first half of t,he preceding month ending with the fifteenth 
day thereof;" ~hat is to say, the employer can hold back fifteen days tufder section 
12946-1 G. C., which is not done by school boards, but employes :1re paid at the end 
of each school month up to date. To illustrat,:i, a board of education, if opern.ting 
under section 12946-1 G. C., could on October 1 pay a janitor for only the days of the 
term prior to Soptcmber 15. instead of paying for tpe whole school month when the 
first four school weeks were up as is now the c:!.se, and the janitor would receive his 
first month's pay on October 15, though he mu.y have worked six weeks. So there 
is little in favor of school employcs in sectibn 12946-1 G. C., as compared to present 
method of payment, for under such section fifteen days can be held back. 

Further, it is found that the school mouth is not the calendar month, as men
tioned in section 12946-1 G. C., for the school month is but four school weeks, and 
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under such computation a board of education can not govern its pay days by such 
dates as the first and fifteenth of the month, for while such dates would operate uni
formly in a calendar month, there would be confusion in calculating them in a school 
month, if it were desired to pay for services up to date. 

However, boards of education have full power to pay their janitors twice each 
school month and up to date for services rendered if they care to do so, for section 
7690 G. C. says: 

"Each board of education shall have the management and con~rol of 
all the public schools of whatever name or charact,er in the district. It may 
appoint * * * janitors and fix their salaries. * * *." 

In view of the fact that practically all the federal, state and municipal employes, 
in practice, are now paid twice a month, much might be said in favor of paying all 
public employes at such intervals, where t,he statute does not say monthly. CQn
sidering present economic conditions and the small wage paid certain public employes, 
little objection would lie against paying such employes at lesser intervals than one 
month, though the statute does not compel it to be done. But where monthly re
ports might be required (as in t_he case of teachers) before the clerk can issue warrant 
(section 7786 G. C.), a semi-monthly payment could not be made; and again, section 
4752 G. C., provides for the payment of teachers monthly, but does not restrict time 
of payment of other employes, that being a matter left to the board of education in 
its fixing of salaries and control of schools (section 7690 G. C.) 

It is therefore the opinion of the Attorn'ey-Generar' that under sect~on 12946-1 
G. C., boards of education are not required to pay school janitors semi-monthly, but 
have the privilege cf doing so under section 7690 G. C. · 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

268. 

APPROVAL OF BOND ISSUE OF WILLIAMS COUNTY IN THE SUM OF 
$38,500.00. 

lndw;trial Commission of Ohio, Columbus, Ohio. 

C0Lu11rnus, Omo, May 9, 1919. 

269. 

APPROVAL OF BOND ISSUES OF CITY OF ST. MARYS, OHIO, IN THE SUMS 
OF $1,000 AND 86,280. 

lndw;trial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, May 9, 1919. 

https://38,500.00
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2i0. 

APPROVAL OF BOXD ISSL'ES OF BELLE CEXTER VILLAGE SCHOOL 
DISTRICT IX THE S"GMS OF S27,500 AXD 87,500. 

Industrial Commission of Ohio, Columbus, Ohio. 

C0Lc:1rncs, Omo, :\lay 9, 1919. 

271. 

PROHIBITION AMENDMEXT-WHAT LAWS EFFECTIVE OX l\IAY 27, 
1919-WHEN LIQUOR LICENSE YEAR ENDS-LICEXSES MAY BE 
GRANTED FOR ONE DAY, MAY 26, 1919. 

The prohibition arr:iendment to the constitution becomes effective coincident with the 
beginning of the day llfay 27, 1919, and is effective on and after said date. 

The present liquor license year terminates at the end of the day preceding the fourth 
Monday of May, specifically, at twelve o'clock P. M. May 25th. 

The last business day of the present license year is Saturday, May 24th. 
Applications for license for the ensuing license year may be filed after March 15th, 

but action may not be taken thereon for the granting or rejection of licenses until after the 
beginning of the license year, to wit, on and after the fourth Monday of May, which licenses 
so granted would be effective until superseded by the prohibition amendment on Tuesday, 
May 27th. 

Procurement of license is a necessary prerequisite to engaging in the sale of liquor 
as a beverage on May 26th. 

The sections of the stnt11te providing penalty for sales to m-inuns, sales on Sunday 
on election days, sales within prohibited proximity to agricultural fairs and state institu
tions, and kindred sections, and for keeping a place where liquors are sold in violation of 
law will be operative and available for prosecution of alleged offenders after the prohibition 
amendment becomes effective on May 27th; the penally sections of the liquor license law and 
local option laws will be inoperative after said date. 

COLUMBUS, Omo, May 9, 1919. 

State Liquor Licensing Board, Columbus, Ohio. 
GE:-.""ILE:IIEN:-I have yours of April 30th submitting for ·written opm1on an 

inquiry as to the time at which the present liquor licenses will expire and also as to the 
authority for granting licenses upon applications that may yet be filed. 

Inquiries have also been received from a number of sources as to what sections of 
the statutes will be available for prosecutions in case of sales of intoxicating liquor for 
beverage purposes after May 27, 1919. Also as to the exact time when statewide 
prohibition becomes effective. 

All of said inquiries involve questions of more or less general moment under the 
impending state of the law, and I am, therefore, considering same together in a gener-a.l 
opinion directed to your department 

Your inquiry is as follows: 

"Numerous inquiries have come to this department from licensees in the 
state asking for definite information regarding the last day on which liquor can 
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be sold without violating the provisions of the constitutional amendment 
prohibiting the sale and manufacture of intoxicating liquors in the state of 
Ohio, and what is the last business day of the license year. 

Before giving definite answer to these inquiries, we would be pleased 
to have you advise us if you have made any ruling on the subject and 1f not, 
t~ favor us wit.h an opinion as to the last day and hour under which licensees 
can operate under their present license issued by county b02,rd.s under authority 
of section 1261-33 G. C. 

In the event that you should decide that May 24, 1919, is the last business 
day of the license year, would it be necessary for a saloonist to secure a license 
to do business on Monday, May 26th, and if so, would it be possible for county 
boards to act upon applications that may yet be filed and grant licenses accord
ingly for the one d&y?" 

The other inquiries may be thus summarized: 

What statutes will be availBble for prosecutions for alleged unlawful 
sales of intoxicating liquor after the constitutional amendment providing 
statewide prohibition becomes effective? 

What is the exact time at which statewide prohibition will become effec
tive"? 

For convenience the last question submitted will be considered first. 
The prohibition amendment to the constitution as adopted at the N ovcmber· 

election 1918 is as follows: 
"Article XV. 

Section 9. The sale and manufacture for sBle of intoxicating liquors as a 
beverage are hereby prohibited. The general assembly shall enact laws to 
make this provision effective. Nothing herein contained shall prevent t,he 
manufacture or sale of such liquors for medicinal, industrial, scientific, sacra
mental, or other non-beverage purposes. 

Schedule. 
If the proposed amendment be adopted, it shall become section 9 of 

Article XV of the constitution, and it shall take effect on the 27th day of May 
of the year following the date of the election at which it is adopted, at which 
time original sections 9 and 9a of Article XV of the constitution and all statutes 
inconsistent with the foregoing amendment shall be repealed." 

The schedule to Article XV, as submitted at the 1918 election and adopted by· 
vote of the electors, stipulates with clearness the time at which the article becomes. 
effective, viz. "on the 27th day of May of the year following the date of the election 
at which it is adopted." 

The language is apparently unambiguous, and falls clearly within the rule an
nounced by the supreme court in the case of State ex. rel. v. Roney, 82 O. S. 376, the
first branch of the syllabus being as follows: 

"The presumption is that the legislature intends a statute to take effect 
at the time it declares the statute shall be in effect, and a court may not by 
construction substitute a different time merely to correct defective legislation. 
The province of construction is to ascertain and give effect to the intention 
of the legislature, but its intjmtion must be derived from the legislation and 
may not be invented by the court. To apply the intention and then give 
the statute effect according to such intention would not be const.ruction but. 
legislation." 
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The court in said case was considering the appiication of the Paine law to a state 
-of facts before the court and the law provided that the act shall take effect and be in 
fu),l force on and after August 1, 1909, excepting that the civil service provisions shall 
be in full force and effect from and after ,January 1, 1910. 

Referring to the unreported case of State ex rel. v. Slabeugh, 81 0. S. 550, the 
court said: 

"It was held that the act went into effect on August 1, 1909 as therein 
expressly provided." 

And again-

"As already stated the repeal of the sections providing for the board 
of public safety was in effect on August 1, 1909." 

A reading of the opinion discloses tliat the substance of the holding is tliat a pro
vision that a law shall go into effect on a stated date is not open to construction and 
that the law is effective and in operation on said date. 

It is not perceived that any different rule of const!ruction could be sust,ained 
with respect to the time when a constitutional provision becomes effective th2.n that 
appliP.d in case of gn act of the legislature, whcr<' the l:1nguage is in substance the same. 

Taken in connection with the familiar rule that the law does not regard fractions 
of a day in the application 'of previsions of the character under consideration, it fol
lows that the prohibition amendme11t will be effective immediately after the close of 
the day preceding May 27, 1919, specifically immediately after twelve o'clock P. M. 
of May 26th. 

Akin to the question just considered is that presented by your board as to "the 
last d'l.y and liour on which liquor can be sold by licensees under their present licenses 
issued by county boards under authority of section 1261-33 G. C." 

I note also that your inquiry embodies the question as to the last day on which 
liquor can be sold without viol.citing 1,hP. provisions of the constitutional amendment, 
which question of course is answered by what has already been sa;d as to the time at 
which t,he constitut'ional amendment becomes effective. 

Considering then your inquiry as to the time when the present liquor licenses 
expire, as :,,n r,ut,horizn,tion to ene;age in the sale of intoxicating liquor as a bevemge, 
it is necessary to note the provisions of the liquor license law defining the license year. 

Section 1261-33 G. C., as amended in 1917 and found at page 23 of 107 Ohio 
Laws, is as follows: 

'·From :md after the fourth Monday in :\lay, 1918, the license year 
shall begin on the fourth :\lonru1y of :\lay and ex1end to the fourth :\lond!ly of 
:\fay in the following year. From and after the termination of the current 
license year, wliich Pnds on the fourth :\:londay in Xovembcr, 1917, there 
shall be an intermediary license period extending to the fourth :\londP.y in 
May, 1918, which, for the pmposes of the lr.ws regull!.ting and licensing the 
traffic in intol(icating liquors, shall also be rcgardec as a license year. Xothing 
contained in this 'act shall operate to modify or affect the rights, obligations 
or sfatus of licensees granted license prior to the fourth :\lond:iy in Xovem
ber, 1917." 

It is to be noted that the language of the foregoing section as to the time when 
the license ye:.>,r begins is the same as that above considered in connection with the 
constitutional amendment. It ·is provided that the license year shall begin on the 
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fourth Monday of May, and under the doctrine of the Roney case, supra, the con
clusion is at once apparent that the license year begins coincident with the beginuing 
of the fourth Monday of May, and the language of the statpte is equally clear· as to 
the termination of the license year, the provision being ":ind extend to the fourth 
Monday of May in the year following." 

If it were cont,ended that the language just quoted is open to a construction that 
would include the fourth Monday of May at the end of tha period, there are cogent 
factors which are strongly conducive of a contrary construction. 

First, it is obviously int'.ende·d that the license year should only be a yearly period, 
and not a period of o'ne year and on~ day, which would be the consequence of a con
struction including both the Monday upon which the year begins and the Monday 
named as the termination of the license year, and that the first Monday must be in
cluded as a part of the license period we think is clear from what has previously been 
pointed out in t)hat regard. 

Again, upon inquiry at your office I find that it hgs been the prac1 ical construction 
placed upon the statute from its first enactment for licensees to engage in their busi
ness during the first Monday of the period° and at each successive issuanre of new 
licenses for the renewal to become operative on soid first Monday thereby excluding 
the Mond'ly at the termination of the pniod l!S a part of the preceding license year. 

In Stote v. Ridgeway, 73 0. S. 31, the court said: 

"A long established and uniform practice is Dn authority of but little, 
if any, less weight than an adjudication to the same effect." 

Again, in State v. Kaiser, 18 0. C. C. 349, the court said: 

"When the practice in the department in interpreting a statute is uni
form, and the meaning of the statutes, upon examination, is found to be 
doubtful or obscure, ~he court will. accept the interpretation by the depart
ment as the true one." 

In Smith v. State, 71 0. S. 13, it was said: 

"While the practical construction thus adopted cannot be admitted as 
absolutely controlling, it is nevertheless, we think, deserving of consideration, 
and should, perhaps, be regarded as decisive in a case of doubt, or where 
the obligation imposed or the duty enjoined is not plain and specific." 

I am not unmindful of the rule that in the computation of time the first day shall 
be excluded and the last day included, as recognized both by statute and judicial 
decision, but in adhering to said rule, the Supreme Court in State v. Elson, 77 0. S 
489, said: 

"The courts could not depart from or change the language used * * *" 

And also: 

"Either or both days may be either included or excluded, if the language 
of the provision for time is such as to require it." 

In fact the rule is only applicable in determining the beginning or ending of a 
stated space of time, while in the statute we have under consideration the beginning 
and ending of the period is specific and is not to be fixed from a consideration of a 
stated space of time as the basis. 
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I conclude that the license year includes all of the fourth :\Ionday of :\lay upon 
which the license is issued and terminates at twelve o'clock P. :\I. on Sunday night 
preceding the fourth :\Ionday of :\fay of the year following, subject of course to the 
provisions of law which are in force pursuant to the authorization of the constitu
tional provision known as the license amendment, section 9 of Article XV, which 
provides in part ::s follows: 

"Section 9. License to tmffic in intoxicating liquors shall be granted 
in this state and license laws operative throu!!:hout the state shall be passed 
with such restrictions and regulations ~.s may be provided by law * " * 
and nothing herein contained shall be so construed as to repe~l, modify or 
suspend any such prohibitory laws or any reguhtory laws now in force or 
hereafter enacted * * * " 

This leads to a consideration of your question as to "what is the last business 
day of the license year?" 

Neither the license amendment to the constitution nor the license law or other 
act of the legislature now operative has repealed the provisions of sectjon 13050 G. C 
which prohibits the trafficking in intoxicating liquor on Sunday, and requires all places 
where such liquor is sold on other days of the week to be closed. Said section is as 
follows: 

"Whoever, on Sunday, sells intoxicating liquor, whether distilled, malt 
or vinolL5, or permit~ a place, other than a regu!J.r drug store, where such 
intoxicating liquor is sold or exposed for sale on other days to be open or remain 
open on Sunday, shall be fined not less than twent,y-five dollars nor more than 
one hundred dollars, and for each subsequent offense, shall be fined not more 
than two hundred dollars or imprisoned in jail or in a city prikon not less 
t_han ten days nor more than thirty days, or both." 

Therefore, answeriIJ.g your last inquiry specifically I have to advise that the last 
business day of the pre8ent licen8t: year is Saturday, May 24th. 

Your inquiry as to the necessit'y for a licensee to secure a license to do business on 
Monday, May 26th, is therefore answered by what has just been said in answer to 
your last inquiry, and I advise that it would be necessary to secure such license as an 
authorization to engage in the sale of liquor on said date. 

Coming next to consider your inquiry as to the authority for issuance of licenses 
upon applications that may yet be filed, it is necessary again to consider the provisions 
of the liquor license law in this regard. 

Section 24 of said act, being section 1261-39 G. C., provides in part: 

"The county board shall grnnt licenses to the full number allowed by the 
constitution if applications are made therefor * * * " 

The procedure for making application for and granting liquor licenses is somewhat 
loosely provided. 

Section 20 of the act, being section 1261-35 G. C., provides, in so far as pertinent: 

"Applicants for t.he license to sell intoxicating liquors during any given 
license year shall file their applications with the county licensing board upon 
uniform blanks obtained from said county board and furnished to the latter 
by the state liquor licenstng board. X o application for a saloon license filed 
with the said county board before the first day of :\larch preceding the said 
license year and after the fifteenth day of :\larch preceding the said license 
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year may be considered by the board up.ti! after the beginning of the said 
license year. * * *" 

After the filing of the application it is provided in section 25 of the act, ·section 
1261-40 G. C.: 

"The county licensing board shall, without delay, cause to be published 
once in a newspaper of general circulation in the county notices of the applica
tion for license, transfer or removal filed hereunder. * * *" 

It is further provided by subsequent sections that every applicant at the time of 
filing his application shall pay the county board a fee of $5.00. 

It is provided by section 1261-43 G. C.: 

"Not later than the fifth day of the month in which the license year 
begins, and in the case of a license applied for after the beginning of the license 
year, ten days after said application, the board shall announce the names of 
those to whom said board proposes to grant licenses * * *. 

As soon as the names of those to whom licenses are proposed to be granted 
are announced such persons shall forthwith tranEmit to the secretary of the 
state liquor licensing board, at its office in Columbus, Ohio, a registration fee 
of one hundred dollars * * *." 

It is then further provided that t)he sfate board shBll issue a receipt to the appli
cant and notify the county board of the payment of the said fee and that upon the 
delivery of said receipt to the local board at the beginning of the license year the appli
cant shall be entitled to his license. 

The foregoing are substantially all the provisions governing the issuance of licenses 
and it is to be noted that there is no provision governing the cuse of an application 
made after the 15th of March and before the beginning of the license year. 

It is provided that no upplication filed after the 15th dr,y of March shell be con-· 
sidered by the board until after the beginning of the license year, but it is obviously 
contemplated by the provisions of the act that applicutions m[ly be filed and acted 
upon in case the quota of licenses has not oeen issued in full in pursuance of applica
tions filed between the 1st and 15th of March, and it is provided that the board shall 
announce its ruling on applications filed after the be~inning of the license year within 
twenty days. But as before noted there is no provision in terms 2,pplicable to the case 
of a license applied for during the interim between March 15th und the beginning of 
the license year. 

There is the upparently mandatory direction thr,t county bor,rds shdl grant licenses 
to the full number 9llowed by the constitution and also shB,ll, without del2,y, c:.:use 
to be published the notices of applications for licenses, so I am of the opinion the board 
may receive applicr,tions, publiEh notice thereof and perform the ministerial functions 
directed by the law up to the point of considering the application with a view to allow
ance or rejection, which function may not be performed until after the beginning 
of the license year, which would be on and dter the fourth Monday of May. 

From wh[lt has been said it follows that if the payment of fees to the state board 
and the transmission of the receipt·to the local board can be accomplished, the board 
may act upon the application immediately on Monday morning wit'hin the author
ization of the law, and I advise that the law does not exclude the filing of applications 
during the interim between the 15th of March and the beginning of the license year, 
and that it is the determination to grant or reject the license which is postponed by 
the law until after the beginning of the license year while the taking of the intermediary 
steps is not restricted in point of time. 
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I come next to a consideration of the· question-what statutory law of the state, 
as now in effect, will be opere.tive for the prosecution of persons engaging in the sale 
of intoxicating liquor for beverage purposes 2.fter ::\fay 27th, the time at which the 
prohibition amendment becomes effective. 

At the outset it is to be noted that the bulk of the st:,.tutes for t,he regulation of 
the liquor traffic as now in force consists of those enacted in pursuance of the license 
amendment to the constitution (so-called) and the various loc2.l option statutes (so
called), both cf which classes or groups of legislation are operative only within p~rtions 
of the state; the local option statutes havip.g in the m2.in been first enacted and v.dopted 
by particufar local communities, wherein alone they are operative, and the bter license 
system of regulation being expressly limited by the constitution to such territory as 
had not availed itself of the regulatory provisions afforded by the loc2.l option legisla-
tion; the constitutional amendment prcviding: · 

"Where the tr2.ffic is or may be prohibited under laws applying to coun
ties, municipalities, townships, residence districts or other districts now 
prescribed by law, the traffic shall not be licensed in any such local sub
division while any prohibitory law is operative therein. Nothing herein 
contained shall be so construed as to repeal, modify or suspend any such 
prohibit'\>ry 12.ws * * *" 

The prohibition amendment of 1918 provides in its schedule-

"If the proposed amendment be adopted it shall become section 9 of 
Article XV of the constitution and it sha.11 take effect on the 27th day of May 
of the year following the date of the election at which it is adopt!ld, at wliich 
time original sections 9 and 9a of Article XV of the constitution and all st2.tutes 
inconsistent with the foregoing amendment shall be repealed." 

The substantive provision of the prohibition amendment itself is 

"The sale and manufacture for s.ile of intoxicating liquors as a beverage 
are hereby prohibited." 

Obviously the prohibition amendment is in letter and spirit repugnant to and 
inconsistent with the system of licensing the traffic in intoxicating liquor as a bev
erage and manifestly the provisions of the license law, so-called, looking to and pro
viding for the licensing of the traffic must fall with the advent of the prohibition amend
ment. 

And equally in my opinion are the provisions of the several local option laws 
inconsist'ent with the provisions of the prohibition 2.mendment, for the reason that 
the mandate of the prohibition 2.mcndment is that the sale and manufacture for sale 
of intoxicating liquor as a beverage shall be prohibited generally throughout the state 
while with that general mandate and the further general mandate of the constitu
tion that 

"all laws of a genera.I nature sh<11l have a uniform operation through-
out the state." (Sec. 26, Art. II.) 

the purport and effect of the local option legislation is to impose restrictions and pen
alties operative only in the particular localities wherein the local option laws have 
been adop1 ed, thus raising the situation, if the local option laws be said to remain in 
force, that a particular sale of intoxicating liquor in one part of the state entails liability 
to answer to different st'atutes and a different penalty than may be operative in an 
adjoining or other locality of the state. 
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As much may also be said in regard to the various provisions of the licensing 
law, so-called, which likewise does not purport to be operative in all parts of the state, 
and for the reasons just pointed out it is my opinion that when the prohibition amend
ment becomes effective providing a general and mandatory rule on the given subject 
for the entire state, reinforced by the uniform operation provision of the constitu
tion, the general st~ucture of the local oition and licensing systems will fall for con
stitutional reasons. 

Further, the penalty sections of the license law, being sections 48 and 49, aside 
froin the fact oft heir obvious inadapfability ·to the condition which will i:{rcvail when 
license may not be granted by virtue of the constitutional mande,te, are otherwise 
inadequately constructed for usefulness after the advent of generd.l prohibition, for 
the reason that aside from providing a penaity only for sales without a license, even 
t)his provision is not of general application and a number of classes· of sales are specific- · 
ally exempted such, for example, as sales by the manufacturer in quantities of one 
gallon or more at one time at the factory, or sales by the manufacturer from the wagon 
or by the manufac.threr to the holders of liquor licenses or to incividual consumers 
at their homes, and a number of other exemptions. 

How could the statute stand as properly adaptable to the enforcement of pro
hibition when by its terms special classes of sales are expressly excepted from its ope
ration? 

In short, I may say t;hat the penalty sections of the liquor license ac1 are adapted 
by specific language to the one offense of selling without a license, the fundamental 
theory of which is repugna.nt to and inconsistent with the prohibition amendment 
of the constithtion and, further, the sections are not uniformly operative upon all 
sales prohibited by the constitution r.nd for such reasons are not available as an authori
zation for prosecutions or penalty after the prohibition amendment to the constitu
tion becomes effective. And for similar reasons ns above noted the provisions of the 
various local option laws are likewise unavailable. 

Certain other regulatory provisions providing penalties for st'lted classes of sales 
of intoxicating liquors remain to be considered, among which are the sections applic
able to sales to minors, sales on Sunday, Sunday closing, election days, sales within 
prohibited proximity to agricultural fairs, state inst_itutions and perhaps other kindred 
sections, without undertaking an exhaustive enumeration of which, I may say do not 
suggest any apparent inconsistency with the prohibition amendment to the constitu
tion, but are in fact calculated to render it effective and secure obedience to itj, man
date, and therefore it is my opinion that said sections will remain in full force and 
effect and may be employed for prosecutions for sales coming within their terms. 

It so transpires that the operation of said sec~ions, however, is comparatively 
limited as to the subjects or classes of sales comprehended and there remains the 
large class of offenders commonly known as bootleggers, etc., which presents t.he more 
important phase of your inquiry. In other words, what statutes may be applied 
in prosecutions for sales otherwise than to a minor and outside the restrictions as to 
the limited number of prohibited days and places comprehended by the sections above 
noted. 

SucJ1 offenders have heretofore been prosecuted mainly under section 48 of the 
license law and section 13195 G. C., the first of which I have found to be unavailable 
and must say that the latter is by no means free from doubt. ·This section provides 
in so far as pertinent: 

"'Yhoever keeps a place where intoxicating liquors are sold, furnished 
or given away in violation of law shall be fined not less than one hundred 
dollars nor more than five hundred dollars and for each subsequent offense 
shall be fined not less than two hundred dollars nor more than five hundred 
dollars * "' * " 

https://repugna.nt
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This sertion does not furnish the complete definition for the offense in itself, 
inasmuch as the definition of unlawful sales of liquor must be sought elsewhere, and 
it. has been the holding of the courts that the section comprehended the keeping of a 
place where liquors were sold to minors, on Sundays, without a license, and in such 
other ·w-ays as the unlawful sale of liquor had been defined by statute. 

The question now presents itself whether the constitutional provision might be 
looked to to supply the definit,ion of unlawful sale of liquor, and thereby furnish a 
complete provision for the prosecution of tJ!e keeper of a place where liquors are sold 
as a beverage generally. 

It is significant of course, to note that in all the long history of this scc1 ion since 
its enact6ent in 1854 occasion has never arisen for looking to a constitutional pro
vision to supplement the 1.erms of the statute for a complete definition of the offense 
and it may well be argued that the phrase in this section, "in viol~tion of law" im
ports statutory law as distinguished from constitutional provision. It is a familiar 
doctrine that we have no common law cnmes in Ohio and it probably would be dif
ficult to cite a case of conviction for crime except as defined by statute. There is 
also the rule that criminal statutes must be strictly construed which might be in
voked in determining the construction of the phrase "in violation of law" on the ques
tion of its inclusion of a constitutional definition of unlawful sales. 

However, constitutional provisions are to be read into and considered a part of 
statutes in determining their proper construction, and I incline to the opinion that 
the provision of the prohibition amenc'ment is so clear and specific "Lhe sale and manu
facture for sale of intoxicating liquor as :>. beverr.ge are hereby prohibited" tha1 legis
lative action is not essential to complete or provide a definition of unlawful sale. 

Of course it is further provided "the general assembly shall enact laws to make 
this provision effective" which suggestb the necessity for legislation, and it is said by 
Blackstone ' 

"The main strength and force of a law consists in the penalty annexed 
to it. Herein is to be found the principal obligation of human 12.ws." 

1 Blackstone Commentaries, 57. 

While the question is much incumbcrcd with doubt, I aJvise that until the ques
tion has been judicially determined, the provision of the prohibition amendment may 
be looked to as furnishing the definition for unlawful sales as contemplafod by the 
provisions of section 13195 G. C. providing a pen!'Jty for the keeper of a place where 
liquor is sold in violation of law. 

My difficulty in reaching a conclusion has been further augmented by the foct 
that in frequent instances the constitution provides the subsfantive rule of conduct 
with the further language that same shall be administered ":>.s provided by law," 
apparently used in the sense of legislative enactment which might be said to furnish 
warrant for a distinction between the primary meaning of the terms "law" and "con
stitution." 

To summarize, then, briefly it follows from what has been said tlmt prosecutions 
may be made under the sections providing a penalty for sale to minors, selling on 
election days, on Sundays, or the other limited provisions whieh have been suggested 
above, including the keeping of a place where intoxicating liquors are sold as a beverage. 

As to the larger question of prosecution for the unlawful sale, not coming within 
the provisions of the foregoing sections of limited application, such as a common case 
of bootlegging, I am unable to advise of any provision applicable to such case, nor of 
course is there any provision for enforcing the prohibition of Article XV of the consti
tution against the manufacture for sale of intoxicating liquors. 

Respectfully submitted, 
JOHN G. PRICE, 

Attorney-General. 

https://beverr.ge
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272 . 

.JUVENILE COURT-DUTIES OF PROBATION OFFICER FOR JUVENILES 
COMMITTED BY SAID COURT-NOT ENTITLED TO FEES IN SUCH 
CASES. 

I. The probation officer may be directed by the juvenile court to take juvenile de
linquents to such places as they are by such court lawfully committed. 

2. For the performance of such services, such probation officer is not entitled to the 
fees provided by law for sheriffs in like cases. 

C0Lu11rnus, Omo, May 9, 1919. 

HoN. CLARE CALDWELL, Prosecuting Attorney, Warren; Ohio. 
DEAR Srn:-Acknowledgment is made of t.he receipt of your letter dated April 

25, 1919, as follows: 

"Our juvenile court frequently has cases in which delinquent children are 
sent to the boys school at Lancaster. The court would like to have these de
linquent children taken to the school by the prob2.tion officer. However, 
there is a question as to any authority under our Code for permitting the 
probation officer. to serve in such cases. 

The question which I wish ilp have you consider is as to whether the 
probation officer may take the child upon commitment papers and thereupon 
receive the fee ordiMrily allowed a sheriff for such work. If this can possibly 
be done, please advise .If not, what would you suggest as"to a remedy whereby 
the probation officer could do the work?" 

It is noted that your letter involves two questions: (1) May the probation officer 
legally take delinquent boys to the Boys' Industrial School at Lancaster, Ohio, upon 
receipt of commitment pD,p,ers from the juvenile court for thr,t purpose, and (2) for 
such services may such p'robation officer receive the fee ordinarily allowed a sheriff 
for such work. 

Sections 1662, 1663 and 1682 of the juvenile court act are pertinent and by these 
.sections it is in part provided: 

"Section 1662.-The county audi~or shall issue his warrant upon the 
treasury and the treasurer shall honor and pay the same, for * * * ex
penses provided for in this act, * * * 

Section 1663.-The probat~on officer * * * shall serve the warrant,s 
and other processes of the court within or without the county, and in that 
respect is hereby clothed with the powers an,d authority of sheriff * * * 
and performs such other duties incidental to their offices, as the judge directs. 

Section 1682.-Fees and costs in all such cases, with such sums as are 
necessary for the incidental expenses of ihe court and its officers, and costs 
of transportation of children to places to which they have been committed, shall 

· be paid from the county t\reasury upon itemized vouchers, certified to by 
t,he judge of the court." 

Consideration of the purpose of the juvenile court act generally, and particularly 
its policy to avoid the treatment of juvenile delinquents as criminals, and further 
consideration of the special provisions of the sections of ths,t act, above quoted, lead 
~o the conclusion that the probation officer may be directed by the juvenile court to 
take the juvenile delinquents to such places to which they are legally committ_ed, 
and your first question is, therefore, answered affirmat_ively. 
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Your attention is also directed to Opinion Xo. 1037, rendered by the Attorney
General February 28, 1918, which, although raised on different facts, reaches the ,game 
general conclusion. 

As to the probation officer receiving the fees allowed by sheriffs for like services 
involved in your inquiry, this department is of the opinion that the compensation 
provided for in sectjon 1662, as amended in 103 0. L., 874, was intended to compensate 
1;he probation officer for all of his services in juvenile court work and there is no pro
vision in that section, or in any other part of the act that I am aware of, which provides 
for payments to such probation officer of fees equivalent to those received by sheriffs 
for like services, and your second question is, therefore, answered in the negative. 

Respectfully, 
.JoHN G. PR1CE, 

Attorney-General. 

273. 

ROADS AXD HIGHWAYS-CONSTRUCTION OF SECTION 6919 G. C. 
-"WITHIN ONE HALF :\,IILE OX EITHER SIDE THEREOF." 

The expression "within one-half mile on either side thereof," in section 6919 G. C., 
referring to road improvement and lands to be assessed, means lands lying on the right 
and left of the road to be improved, and does not embrace lands bordering on the "far side" 
of another road which the improved road meets at right angles. 

C0Lu:1mus, Omo, Mt:1y 9, 1919. 

HoN. ROBERT E. MARSHALL, Prosecuting Attorney, Sidney, Ohio. 
DEAR Sm:-The receipt is acknowledged of your .letter dated April 7, 1919, 

wherein you submit for opinion a question which may be stated as follows: 
A road running north awl sou~, designated as road A, terminates in a road run

ning east and west, designatlcd as road B. Hoad A is improved and part of the cost 
is to be provided for on the assessment plan. In making such assessment, in accord
ance with the terms of paragraph 4 of section 6919 G. C., "against the real estate 
situated one-half mile of either side thtireof" (referring to the road which is improved), 
is the assessment to be confined to lands lying east and west of road A, or may the 
lands lying north of road B be included in the assessment zone? 

Said section 6919 reads in part: 

"The compensation, dam'.tges, costs and expenses of the improvement 
shall be apportioned and paid in any one of the following methods, as set 
forth in petition: 

* * * * * * 
4. All or any part thereof shall be assessed against the real estate abut

ting upon said improvement, or against the real estate situated within one 
half mile of either side thereof, or against the real estate situated within one 
mile of either side thereof, or against the real estate situated within tlwo 
miles of either side thereof, according to the bedefits accruing to such r'eal 
estate and the balance thereof, if any, shall be paid out of the proceeds of any 
levy or levies for road purposes upon the grand duplicate of all the taxable 
property in the county or from any funds in the county treasury available 
therefor." 

16-Yol. I.-A. G. 
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It will be noted that the first reference in said paragraph 4 to assessable real es-
• tate is to that "abutting upon said improvement." Hence, if in the improvement 

of road A, the plan adopted for the assessment specified "the real estate abutting 
upon said improvement," there would be no question that the assessment could be 
made only against lands immediately adjoining road A on t,he east and west, and 
could not embrace that adjoining road B on the north, since the latter real estate 
abuts on road B and not on road A. 

Keeping this proposition in mind, as well as the fact that one of the plans of assess
ment long in use in Ohio is the foot frontage plan, it would seem that the intention 
of the legislature in using the expression "within one-half mile on either side thereof." 
etc., immediately following the expression "against the real estate abutting said im
provement," was merely to enlarge upon t,he "foot frontage" or "abutting land" 
idea. At any ra-f:ie, the expression "on either side thereof" is akin to that of "abutting 
upon said improvement." 

The proposition that the legislature in using the words "on either side thereof" 
had reference only to lands on the right and left of the improvement, finds further 
support in the use of the word "either" rather than the word "any," and also in a 
comparison of the terms of section 6919 with those of section 3812. In this latter 
section-, which authorizes assessments by municipal corporations, this language ap
pears: 

"The council of any municipal corporation may assess upon the abutting, 
adjacent and contiguous or other specially benefited lots or lands in the 
corporation, any part of the entire cost and expense connected with the im
provement of any street," etc. 

For these reasons it is concluded that the expressions "against the real estate 
situated within one-half mile on either side thereof," etc., as used in section 6919, per
mit the assessment of such lands only as lie to the right or left of the improvements, 
and do not embrace lands bordering along the "far side" of a road which the improved 
road meets Rt right angles. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

274. 

APPROVAL OF LEASE OF STATE LANDS TO THE UNION FURNACE 
OIL COMPANY. 

C0Lu11rnus, Omo, May 9, 1919. 

HoN. A. V. DONAHEY, Auditor of State, Columbus, Ohio. 
DEAR Srn.:-Acknowledgment is made of the receipt of your letter dated April 

28, 1919, with which was t;ransmitted 1;o this department for its approval the lease 
of the Union Furnace Oil Company, fo~ certain lands in section 16. 

From a careful examination of the lease and consideration of the provisions of 
section 3209, General Code, this depart,ment is of the opinion that this lease is au
thorized by said section. 

It is to be noted also that this lease has been executed to carry into effect the under
standing and agreement referred to in the second paragraph of your letter dated April 
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11, 1919, relative to the transmission of a supplementv.l :.>.greement which was with 
the letfer of that date submitted to this department for ~,pproval. 

As stated in your letter of April 28th, this department was unable to approve 
of surh modification, as in its opinion such supplemenfal contract was not author
ized by Ia.w. But it appearing that the original lease provided for the lessee surren
dering and r11ncelling said lease, and it furt-her appearing that such surrender and 
cancellation has been made as so provided for, : nd it further appearing that the ex
ecution of the lease now submitted to this department for approval is, under the cir
cumstances surrounding this lease, for the best interest of the beneficiary of said sec
tion 16, you r.re hereby r,dvised that said le:!se is approved by this c'epartment. 

Respectfully, 
JOH!\' G. PR.ICE, 

Attorney-General. 

2i5. 

BOARD OF EDUCATIOX-JOINT HIGH SCHOOL FORMED BY RURAL 
SCHOOL DISTRICT AND AN ADJOINING VILLAGE SCHOOL DIS
TRICT-HOW TA,~S ARE TO BE APPORTIO:XED AND LEVIED 
FOR PURCHASE OF SITE AND ERECTION OF BUILDING AND 
SUPPORT OF SAME. 

TVhen a joint school district is formed for high school purposes by a rural school dis
trict, and an adjoining village school district, such combined territory becomes one dis
trict for high school purposes, and laxes levied for the purchase of a school site and the 
erection of the school building, and the support of such joint high school thereafter must 
be borne by the respective j.1ined districts in proportion to the total valutaion of the prop
erty in each, notwithstanding the fact that the village district has the smallest valuation 
and sends the most pupils. 

COLUMBUS, Omo, May 9, 1919. 

HoN. HOMER HARl'ER, Prosecuting Attorney, Painesville, Ohio. 
DEAR Srn:-Acknowledgment is made of your request of April 19, 1919, for an 

opinion on the following statement of facts: 

":Madison village and Madison rural school districts propose to form 
a union high school district, and to purchase land and erect a high school 
building thereon. Sections 7669 and 7671 0. S. L. define how such a school 
is to be supported and maintained, but do not say anything about the con
sfruction of the building and purchase of land therefor. Now, the village 
board is willing to submit a bond issue to the people of the villl1ge district 
sufficient to pay one-half of the cost of the building and grounds, although 
the tax duplicate of said village is about one-third of the total duplicate of 
the combined districts. Can the village board legally levy a tax for such 
purpoge, under such conditions? " 

Section 7669 G. C. reads: 

"The boards of education of two or more adjoining rural school dis
tricts, or of a rural and village school district by a majority vote of the full 
membership of each board, may unite such districts for high school purposes. 
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Each board may submit the question of levying a tax on the property in their 
respective districts, for the purpose of purchasing a site and erecting a build
inm and issue bonds, as is provided by law in case of erecting or repairing 
school houses; but such question of tax levy must carry in each district be
fore it shall beco~ operative in either. If such boards ha\(e sufficient money 
in the treasuty to purchase a site and erect such building, or if there is a su'ita
ble building in either district owned by the board of education thr,t can be 
used for a high school building it will not be necessary to submit the propo
sition to vote, and the boards may appropriate money from their funds for 
this purpope." 

Section 7671 G . C. reads: 

"The funds for the mainternmce and support of such high school shall 
be provided by appropriations from the tu'ition or contingent funds, or both, 
of each district, in proportion to the total valuation of property in the respec
tive districts, which must be placed in a separate fund in the treasury of the 
board of education of the district in which the school house is located, and 
paid out by action of the high school committee for the maintenance of the 
school." 

Upon the question raised by you as to whether the two districts can agree on the 
amount each is to pay in the erection of a high school building, attention is invited 
to a Vflry similar case upon which the Attorney-General rendered an opinion in 1911 
(Vol. II, page 1042), copy of which is presumed to be in your office. 

The question submitted was as follows: 

"Can the board of the township 2,nd the board of the adjoining village 
agree upon tlie amount the township and the vilhlge shall use in erecting 
the buildings and purchasing v, site, or must the village 1md township bear the 
burden in proportion to the total valuation of the property in the respective 
school districts? " 

The then Attorney-General in discussing the above question said: 

"The sections 2-bove quoted, really need no interpretation on the 
point raised by you, as they are silent with regard to it. Se,ction 7670 refers to 
the high school district established as provided by section 7669 as a 'joint 
district'; therefore, it is to be regarded as one district-a joint high school 
district,; section 7672, General Code, provides that 'boards of education ex
ercising control for the purpose of taxation over territory within a township 
or joint township high school dist.rict may levy upon all Vhe taxable prop
erty within such territory; section 7669, quoted above, provides that the 
bonds shall be issued as is provided by law in case of erecting or repairing 
school houses; this provision is found in section 7625 of the General Code; 
and section 7628 General Code, provides the method for leving taxes to pay 
the bonds issued under section 7625 and is as follows: 

'When an issue of bonds has been provided for under the next three pre
ceding sections, the board of education, annually, shall certify to the county 
auditor or auditors as the case may require, a tax levy sufficient to pay such 
bonded indebtedness as it falls due together with accrued interest thereon. 
Such county auditor or auditors must place such levy on the tax duplicate. 
It shall be collected and paid to the board of education as other taxes' are. 
Such tax levy shall be in addition to the maximum levy for school purposes, 
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and must be kept in a sep:>.mte fund and applied only to the payment of the 
bonds and interest for which it was levied.' 

Therefore, ::>.s all taxes must be uniform; es the district when established 
under section 7669 is one district; :>.nd no express authority is given by the 
statute for the board of the township and the board of the villP.ge egreeing 
upon the amount the township and the villP.ge shall use in erecting build
ings or purch::>.sing :>, site, it is my opinion that the same must be borne in 
proportion to the total valuation cf property in the respective districts, and 
levied in the manner provided in section 7628 of the General Code." 

In the above view, the present Attorney-General concurs, for while section 7669 
G. C. was !'.mended since 1911 in 104 0. L. p. 225, the part that bears on this question 
was not changed; that is, that the territory becomes one district for high school taxa
tion purposes. 

Be::>.ring upon the pmctical sicl.e of your inquiry you s::>.y the village of Madison 
is willing to pay one-helf of the cost of building and grounds, in order that such pro
ject m:>.y be consummated. Section 7669 G. C. provides in part: 

"If such bo:>.rcl.s have sufficient money in the treasury to puchase a site 
* * * it will not be necess:iry t'o submit the proposition to vote, and the 
boards may appropriate money from their funcl.s for this purpose." 

Thus, the boarcl.s might have a site deeded ~o them and no bond issue would be nec
essary for purchasing a site, though it would be necessary for a building fund, and 
any levy for the latter must be uniform on all territory concerned. 

Similarly, if the municipal corporation of Madison is sufficientdy interested in 
this matter in the degree indicated, attention is invit.ed to section 7644-1 G. C. which 
reads: 

"A municipal corporation, may by ordinance duly passed autl1orize 
the transfer and conveyance by deed, of any real property owned by it and not 
need.eel. for municipal purposes to the board of education of ::my such munic
ipalit,.Y, to be useu by said board of educ:1tion as an athletic field, a play 
ground for children or for school sites, upon such terms and conditions as 
are µgreed to between the municipal corporntion and the boi:.rd of educa
tion and when such property is so conveyed, the s:tme sh::>.11 be under the 
control 2.nd supervision of such bor..rd of education." 

Under this section the municipal council of Madison could convey by deed any 
real property it did not need for municipl'.l purposes, and of which it was owner, to 
the board of education of such municipality after which such vilh,ge bor.rd of educr.
tion could convey a joint lmlf interest in such site to the board of education of Mad
ison rural school district, in which event both boarcl.s would have joint title to the 
site and the bond issue would be for the building only. In otper words, a board of 
education may accept any gift uncl.er section 4755 G. C. which reads: 

"By the adoption of a resolution, a board of educat,ion may accept uny 
bequest macl.e to it by will or may accept any gift of endowment from any 
person or corporation upon the conditions and stipulations contained in 
ii.he will or connected with the gift or endowment. · For the purpose of en
abling the board to ccrry out the conditions and limitations upon which a 
bequest, gift or endowment is mac:1.e, it mr..y make all rules and regulations 
required to fully carry them into effect. Xo such bequest, gift or endowment 
shall be accepte•l by the bo::ird if the conditions t,hereof shall remove any 
portion of the public schools from the control of such board." 

https://sh::>.11
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So while ;_\fadison village might offer a site, or make a gift of funds from its cit
izens to the boards of education concerned and the same could be legally accepted, 
on the single proposition of levying a tax t'o pay for both site and building, such tax 
must operate uniformly in the village and outside. 

Section 7669 G. C. supra, says: 

"Each board also may submit the question of levying a tax on the prop
erty in their respective districts for the purpose of purchasing a site and 
erecting a building * * *; but such question must carry in each dist1:rict 
before it shall be operative in either.". 

It must be inferred manifestly that "the question" is the same in one portion of the 
territory to be joined as in another portion; that is to sa)', that if in Madison village 
the ballot said $30,000 as a bond issue, and in Madison rural school district some other 
amount was on the ballot, the same question would not have been submitted in all the 
territory affected, which is necessary for uniformity of operation of taxes. 

It is therefore the opinion of the Attorney-General that when a joint school dis
trict is formed for high school purposes by a rural school district, and an adjoining 
village school district, such combined territory becomes one district for high school 
purposes, and taxes levied for the purchase of a school site and the erection of ~he 
school building, and the support of such joint high school thereafter must be borne 
by the respective joined districts in proportion to the total valuation of the property 
in each, notwithstanding the f~ct that the village district has the smallest valuation 
and sends the most pupils. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

276. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVEMENTS IN 
COLUMBIANA, FAIRFIELD, MONROE, PICKAWAY, PREBLE AND 
RICHLAND COUNTIES. 

HoN. CLINTON COWEN, State Highway Commissioner, Columbus, Ohio. 

CoLUMBus, OHIO, May 9, 1919. 

277. 

DISAPPROVAL OF BOND ISSUE OF CITY OF DELAWARE IN SUM OF 
$14,942.92-NOT AUTHORIZED TO ISSUE BONDS IN ANTICIPATIOK 
OF COLLECTION OF STREET ASSESSMENT FROM THE COLUMBUS 
DELAWARE & MARION RAILROAD COMPANY. 

Coun.rnus, OHio, May 9, 1919. 

Industrial Commission of Ohio, Columb'us, Ohio. 

Re bonds of the city of Delaware, in the amount of $14,942.92, in an-

https://14,942.92
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ticipation of the collection of special assessments for the improvement of 
South Sandusky Street, being 1 bond of S442.92 and 29 bonds of S500 each. 

GE:\"TLE:.rn:-.--:-I have examined the transcript of the proceedings of council and 
other officers of the city of Delaware, relative to the above bond issue and hereby 
decline to approve the legality and validity of said bonds for the reason that the trans
script reveals that a part of the funds to be derived from the sale of s:?.id bonds is to be 
used to pay th!') cost and expense of constructing the portion of said improw~ent which 
by law the Columbus, Delaware & Marion Railroad Company is require'd to con
struct. 

The assessment ordinance provides that 86,271.16, being the portion of the cost 
of said improvement which said railroad company should pay, shall be assessed against 
the Columbus, Delaware & Marion Railroad Co., and subsequent proceedings dis
close that this amount is included in the bond issue to pay the property owner's share 
of said improvement. 

Although the Columbus, Delaware & Marion Railroad Co., under the terms of its 
franchise set forth in the transcript, can doubtless be required to pay the full amount 
of the cost and expense of said improvement charged against it, and although, under 
the terms of its franchise, this eh2.rge is deemed r.nd m:.>.y be treated as an assessment 
yet I know of no section of the General Code of Ohio which authorizes a municipality 
to issue its bonds in anticipation of the collection of such charge or assessment. 

Section 3914 G. C., under authority of which the bonds in question are issued, 
provides that "municipal corporations m:>.y issue bonds in anticipation of special 
assessments." 

Section 3812 G. C. provides in part as follows (107 0. L. 629): 

"* * * The council of any municipal corporation m:>.y assess upon the 
abutting, adjacent and contiguous or other specially benefited lots or fands 
in the corporation, any part of the entire cost and expense connected with the 
improvement of any street, alley, * * *" 

The easement of the Columbus, Delaware & :Marion Railroad Co. in the street 
to be improved is not embraced within the description of the charader of property 
which may be assessed under authority of the section of the General Code above re
ferred to and quoted from. 

I am, therefore, of the opinion that the city of Delaware is not authorized to issue 
bonds in anticipation of the collection, from the Columbl)S, Delaware & Marion Railroad 
Co., of its share of the cost and expense of said street improvement, and I therefore 
advise you not to accept the bonds above referred to. 

Respectfully, 
JOHN" G. PRICE, 

Altorney-General. 

278. 

APPROVAL OF BOND ISSUE OF THE CITY OF DELAWARE IX THE SUM 
OF 88,305.27. 

lndwstrial Ccmmission of Ohio, Columbus, OMo. 

Cou:MB1cs, Omo, l\Iay 9, 1919. 

https://88,305.27
https://86,271.16
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279. 

CONTRACT WITH GLUTRIN PAVING COMPANY ENTERED INTO WITH 
STATE HIGHWAY DEPARTMENT CONSIDERED AND PASSED 
UPON. 

A contract of the stale highway department considered and passed upon. 

CoLUMBOS, Omo, May 10, 1919. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Srn;-Your letter of April 14, 1919, reguding a cfa.im for material (glutrin) 

furnished the state for improvement of section "K," N2,tion2.l road, I. C. H. No. 1, 
and submitting a copy of Mr. C. H. Dunc2,n's letter to you of April ~, has had my 
attention. You request my opinion r,s to the validity of this claim. 

The fa.cts in the m'l.tter m'l.y be summarized as follows: 
The state, through its agent, Harness Renick, contracted ,v,ith the Glutrin Paving 

Company for a certain quantity of glutrin at the price of 16½ cents per gallon applied. 
The original of this contract cannot be found. 

The Glutrin Company delivered in 1917 under this contract about one-fifth of 
the quantity of glutrin called for therein, and was paid $798.16 on account. Thereafter 
the Glutrin Company became involved in financial difficulties ::md was unP,ble to carry 
out its contract to supply the remaining glutrin and apply all the glut,rin-that de
livered in 1917 not having been applied. Previously to its having furnished any 
material at all, the Glutrin Company had assigned to a third p::.rty its right to receive 
comr>ensation under the contract. 

When the time came for using glutrin, the l'.ssignee m[',de an arrangement with 
your dep'l.rtment whereby the quantity remaining undelivered would be delivered at 
the shipping point nearest the work, the state in return to pay the fn•ight on the glutrin 
and haul and apply the entire quantity and charge the cost of freight, haulage and 
application ['.gainst the amount due for the glutrin, applied, under the ·orginal con
tract between the state's P,gent encl. the Glutrin Paving Company. At the time the 
Glutin Company made its assignment of right to compensation it deposited with 
the assignee a copy of its contract with the state, which copy was certified to r,nd ap
proved by Mr. H. M. Sherp, who was chief highway engin·eer at the time. In this 
c-ertified ·copy appears a cl9,use re9,ding "charge for barr3l, $1.25 each." The high 
way department end the assignee in making the llrrangement noted, used in their 
negotiations such certified copy, and assumed that it represented. the contract entered 
into between the dep'.l.rtment and the Glutrin Company. The Glutrin Company was 
represented as to all matters in connection with the contract, by its agent, Mr. 
Whitelaw. 

The rem~,inder of the glutrin h'l.ving been delivered and 111 of the glutrin having 
been applied, in accordance with the arrangements between the department and the 
assignee, your department in checking over the files with the gssignee, found in the 
files a cr,rbon copy of the original contrr,ct. An inspection shows that this carbon 
copy is identical with the certified copy furnished by Mr. Sharp, except that in the 
carbon copy an ink line had been run through the above quoted clause. 

You inquire whether the burel charge should be included in calculr,ting the gross 
amount accruing under the original contract,-such gross amount, as has 2.lready been 
indicated, being the agreed basis of settlement with 2,ssignee. 

Assuming, for the moment, that the original contract had been carried out by 
the Glutrin Company itself, without the intervention of any action on the part of the 
assignee, the only question would be one of fact, namely, whether the original con
tract is correctly set out in the carbon copy found in the files. There can be no 
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question that in its form as signed by the parties, the contract provided that the bar
rels should be paid for,-2. fact which in the first place is demonstrated by Mr. Sharp's 
certified copy furnished to the assignee, and in the second place is conceded as a nec
essary premise to the only explanation offered for the striking of the clause from the 
carbon copy. Hence, the carbon copy is not to be accepted as representing the con
tract unless it clearly appe:!.rs th2.t the clause in question was either inserted by over
sight in the first instance, or was stricken out by mutual consent subsequent to the 
signing of the contract. 

Th2.t the barrel charge Wl.\S not inserted in the first instance by mistake is shown 
by the letter of ::Vlr. Sharp of date December 17, 1918, which is here quoted in full: 

"Have your favor of the 16th in reference to agreement between the 
Glutrin Paving Company and Harness Rennick for furnishing glutrin on sec
tion "K" of the National road in Guernsey county. 

My recollection is that the agreement was approved by me in the early 
spring of 1917. At this time, the charge for barrels of Sl.25 each, was brought 
up and Mr. Whitelaw agreed th2.t the Glutrin Paving Company would have 
to make this charge for the barrels but after they were emptied, he would 
credit the state Sl.25 for each barrel in good condition when loaded and re
turned to the factory. It is not clear to me at this time who was to stand 
the freight on the returned barrels but if there is no notation on this point, 
I would say that the state would be c9.lled up'on to pay the freight on the 
barrels returned. 

It is further my recollection that the agreement did carry the charge of 
$1.25 each for the barrels and th2.t it was not erased or scratched out on the 
contract that I approved. 

I trust that this information is in line with what you wanted and I give 
it as my best recollection of the agreement approved. If I can be of further 
service in this matter, I will be glad to do so." 

It may be noted in passing that Mr. Sharp had severed his connection with the 
highway department some time before thP. above letter was written. 

As to the point whether the clause was stricken out by mutual agreement, the 
following is quoted from letter of R. F. Darnell, division engineer, highway depart
ment, to yourself, dated April 23, 1919: 

"My memory in connection with this matter is that I took our file copy 
of the contract dated March 20, 1917, between the Glutrin Paving Company 
and Harness Rennick to the office of Mr. Whitelaw and discussed with him 
the meaning of the word 'applied' which appears in the contract after the 
price per gallon. During this interview it is my memory that the barrel • 
charge was called to Mr. Whitelaw's attention and that he first marked this 
out with a lead pencil and at my suggestion used a pen and ink, as I did not 
believe a lead pencil would make a permanent record of the cancellation. As 
I recall it, Mr. Whitelaw's explanation for making this change was that it 
was a mistake in typewriting. Upon referring to our file after you gave 
me Mr. Duncan's letter, I found a memorandum of this interview written 
by me at the time as follows: 

'Mr. Whitelaw says there will be no charge for the barrels. This was 
a mistake in typewriting. 

By "applied" they mean cost of handling job, cost of supervision: and 
cost of sprinkler will be paid by Glutrin people. They do not construe this 
to include hauling from R. R. to the job. · 

They have told Rennick to notify them several days ahead. 
Darnell.' " 
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As compared with ::.\Ir. Darnell's statement, the following is quoted from ::.\Ir. 
Duncan's letter to you of date of April 8, 1919: 

".Mr. "rhitelaw tells me that he has no recollection of this occurrence. 
He says he never consented to the elimination of the barrel charges, that the 
charge was in the contract when it was made, that his company could not 
have afforded to furnish the barrels without charge and that he never know
ingly scratched out the barrel charge." 

These seemingly conflicting statements of Mr. Darnell and Mr. Whitelaw may 
perhaps be reconciled on the theory that Mr. Whitelaw supposed that in striking out 
the cµause in question, he was conforming to the "verbal agreement" referred to by 
Mr. Sharp as having been made at the time the written contract was executed, under 
which so-called verbal agreement the Glutrin Company was to take back at the same 
price the state was being charged for them the barrels found in good condition after 
they were emptied. 

But after all, it is entirely unnecessary to speculate upon the legal effect of these 
several versions of what occurred; for it is evident that from the mere fact that there 
is a difference of opinion we must go back to the original written contract containing 
the barrel charge clause, which document, as is plain enough from Mr. Sharp's letter, 
expressed the intent of the parties at the time the obligation was entered into. 

We may therefore safely conclude. that if we had no other ground for payment 
of the barrel charges than a rejection of the carbon copy P,S it was found with the clause 
stricken cut, there would be ample reason for such payment. 

But an even stronger reason may be given as to why the payment should be m'ade. 
It will be remembered that the Glutrin Company was unable to fulfill the terms of 
the contract, and that the assignee offered to do so. The state, being in need of the 
glutrin to finish the work in accordance with the specifications therefor, proceeded to 
deal with the assignee. Both parties, in good faith, resorted to the certified copy 
which had long before been furnished to the assignee by Mr. Sharp. As the assignee 
was in no wise bound to deliver the m2,terial, the state cannot now be heard to say 
that the material was bought from the assignee on some basis other than that on which 
both pv,rties were dealing, or in good faith believed they were dealing. 

The opinion of this department therefore is that the barrel charges should be 
paid. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

280. 

AGRICULTURE-CONSTRUCTION OF SECTIO:NS 12 AXD 13 OF SEXATE 
BILL 11 RELATIVE TO INSPECTION AND ANALYSIS OF SEEDS. 

Sections 12 and 13 of the act known as S. B. No. 11 (83 General Assembly) are not 
unconstitutional because section 13 provides that the license fee exacted by section 12, for 
the purpose of defraying the costs of inspection and analysis under said act, shall be paid 
into the state treasury to the credit of the general revenue fund, no other part of said act 
indicating any legislative intention to use such license fees for purposes other than de
fraying such expenses. 

COLUMBUS, Omo, May 10, 1919. 

HoN. N. E. SHAW, Secretary of Agriculture, Columbus, Ohio. 
DEAR Sr&:-Acknowledgment is made of the receipt of a letter of Professor V. C. 

Smith, of the College of Agriculture of Ohio State University, accompanied by your 
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note of the same date, in which the opinion of this department is requested. Pro
fessor Smith's letter is as follows: 

"Attention hns been called by :\Ir. Curtis Xye Smith, counsel for the 
American Seed Trade Association, to what might be considered a conflict 
between sections 12 and 13 of the amended senate bill Xo. 11, knO'\vn as the 
Demuth Seed Bill, which has been passed by the present general assembly. 
The following is a quotation from his communication: 

'I note by section 13 that for the purpose of defraying the costs of in
spection and analysis, an occupation and license tax of five dollars per annum 
is charged against the dealers of agricultural seeds sold in Ohio. I also note 
by section 12 that these license fees, etc., are paid by the secretary of agri
culture into the state treasury to the credit of the general revenue fund. Will 
you kindly ascertain from official sourc.l:!s, if possible from th_e Attorney
General's office, how it is possible in these two sections above noted, to apply 
the license fees to the purpose of defraying the costs of inspection and anal
ysis of agricultural seeds?' 

I beg to request a formal opinion on the question involved in the above 
paragraph. Also if these sections should be conflicting how the wording 
should be changed in order to be constitutional. 
If this matter could be given your eailiest attention, the law could doubtless be 
amended before the adjournment of the present general assembly." 

It is noted that the particular question relative to senate bill No. 11, is as to the 
constitutionality of sections 12 and 13 of said bill, and this opinion is restricted to that 
particular question. 

Section 12 provides: 

"All monies received from license fees, fines and costs imposed and re
covered under the provisions of this act, shall be paid to the secretary of 
agriculture or his agents and by him paid into the state treasury to the credit 
of the general revenue fund." 

Section 13 in part provides: 

"For the purpose of defraying the costs of inspection and analysis * * * 
under * • * this act, it is hereby further provided that before any person 
* * • shall sell • * * in this state any of the agric\iltural seeds, 
except as provided in • * * this act, he * * * shall pay each 
year a license fee to the secretary of agriculture of ten dollars." 

It is also noted that the purpose of the bill in the title is declared to be "to regulate 
the selling, offering and exposing for sale, of agricultural seeds." 

It is noted that this legislative recital of its purpose and intention for the imposi
tion of this fee, while not decisive, must be given great weight m the determmation 
of the purpose of sections 12 and 13. 

This department is convinced that this act being for the protection of the public 
in the purchase of agricultural seeds, if otherwise in conformity to law, is a valid exercise 
of the police power of the state as defined in Board of Health vs. Greenville, 86 O. S., 
1, where the police power is described as including everything which is reasonable and 
necessary to secure the peace, health, morals and best interests of the public. 

However, it is also noted that the license fee provided for in section 13 is for the 
avowed purpose of defraying the costs of inspection and analysis of agricultural seeds 
under the provisions of this act. 
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In numerous decisions in this state its power to regulate occupations and to r~
quire persons engaged therein to secure a lic·ense to pay a fee therefor is clearly es
tablished. However, in the exercise of this power, in exacting the payment of a license 
for such purpose, the amount of the license must be reasonably consistent with the 
special benefit conferred upon the l'censee or the special burden which his occupation 
places upon the public. As said in Marmet vs. State, 45 0. S., 63; 

"The general aseembly has power to regulate occupations by license, and 
to compel, by imposition of a fine, payment of a reasonable fee, where a special 
benefit is conferred by the public upon those who follow 2.n occupation or where 
the occupation imposes special burdens on the public." 

It may be observed, however, that it has been held by the courts of this state that 
the general assembly, in the guise of exercising this police power, and the exaction of 
a license fee, cannot indirectly use such means for providing general revenue. 

In the case of Graves vs. Janes, 18 C. c.-(n. s.) 488, the constitutionality of the 
automobile license tax law was successfully chall~nged. That act, passed in 1913 
103 0. L., 763, provided for the registr2.tion of motor vehicles and the payment of 
certain registration fees. 

Section 3609 of that law provided that the 

"revenues derived by registration fees provided for in this chapter shall be 
applied * * * toward defraying the expenses incident to carrying out and 
enforcing the provisions of this chi_,,pter r,nd 2,ny surplus thereof shall be paid 
by him (secretary of state) monthly into the state treasury. One-third 
of the revenue paid into the state trer,sury shall be used for the repair * * * 
and patrolling of the public ror.ds and highways of this state." 

In stating the case, in his opinion 2.t pr,ge 489 Judge Allread observed that: 

"The constitutionality of the act under consideration is challenged 
chiefly upon the· following grounds: * * * 

3. Illegality and unreasonableness in the amount and the purpose of 
the fee exacted." 

After disposing of the other objections to the lP,W, and coming to consider the one 
above quoted, the court at page 492 says: 

"This briogs us to a consideration of the amount and legality of the 
license charge. This feature is the most difficult of solution. The identifi
cation and registration of motor vehicles has & legitimate purpose, but it is 
clear that the charge provid.ed for in the act under consideration goes far be
yond this purpose. The act clearly contemplates other purposes and such pur
poses must be ascertained and their legality determined by constitutional 
lim"itations. * * * The imposition of a reasonable charge for reim
bursement for road mainten2.nce and repair and for policing the road, in view 
of the special uses contemplated by the act, is warranted by the general 
grant of legislative power. This is not a property tax but a privilege tax. 
The reasonableness of a privilege tax is confined largely to the discretion of 
the generJ.l assembly, but for the abuse of such legislative power a final review 
is in the courts." · 

Considering section 3609, supra, and quoting therefrom, the court in question, 
on page 493, says: 

https://provid.ed
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"The act provides that one-third of the revenue paid into the state treas
ury 'shall be used for the repair, maintenance, protection, policing and patroll
ing of the public roads and highways of this state under the direction, super
vision and control of the state highway department.' Xo special provision 
having been made for the other two thirds of this revenue, it remains in the 
general fund. It is true that the general revenue fund is subject to special 
appropriation for any lawful purpose. But we cannot CS{!ape the conclusion 
that the manifest purpose of the general assembly in appropriating expressly . 
for highway purposes, including both maintenance and policing, but one
third of such revenue, and leaving the other two-thirds in the general revenue 
fund of the state, clearly discloses an intention on the part of the general assem
bly to raise the larger portion of this fund for general revenue purposes. The 
act is, therefore, to that extent, a revenue measure." 

The court distinguishes the cases of State ex rel. vs. Ferris, 53 0. S., 314, and 
Ashley vs. Ryan, 53 0. S., 504, from the·automobile case in that those cases cited 
were excise tax cases and that the vehicle tax does not rest upon the same basis. 

Without quoting further from the decision in the automobile tax case, it is suf
ficient to state the court's conclusion, which was: 

"We are, therefore, forced to the conclusion that the act under consid
eration, so fat as it applies to the owners and users of motor vehicles, is, in 
large part, a general revenue measure, and to that extent is unconstitutional 
and void." 

The court indicated a reluctance in expressing an opinion as to whether the act 
may have been cured by an expression of the necessity to raise the entire fund for high
way purpose and an appropriation of the entire.amount for that purpose, less the cost 
of maintaining the department, which, it may be noted, wo:i!d have bren more res
ponsive to our present question. 

It may be contended that section 3fi09 of the automobile tux law was held to be 
unconstitutional because two-thirds of the revenue raised under that act, after the 
expenses of such automobile registration was paid, was unappropriated and placed 
to the credit of the general revenue fund. But this is only partly true as the court's 
reasoning is that by having specifically appropriated the one-third for highway pur
poses, and then turning over two-thirds to the general revenue fund unappropriated, 
the general assembly clearly disclosed an intention to raise the larger portion of the 
fund for revenue purposes. H::id there been no special appropriation for the highways 
there would have been no expression of the legislature to indicate to what extent such 
fees were to be used for the related highway purposes, in the absence of which it may 
be suggested the court could not have logically concluded that the legislative purpose 
to raise general revenue was so rlearly disclosed. 

In this connection sections 12 and 13, supra, may be distinguished from section 
3609 under consideration in the Graves case, in this, (1) that the use and purpose of the 
fees of the former are explicitly stated to be for "defraying the costs of inspection and 
analysis * * * under * * * this act." In the latter there is no such dec
laration of legislative intention; (2) the former provides for all fees to b:i paid into 
the general revenue fund, which, as stated in the Graves case, is subject to specific 
appropriation for any lawful purpose. 

Obviously this would permit the payment of the ell.-penses of inspection and anal
ysis from that fund; the latter section having indicated a limit to the highway appro
priation, turned over the larger part of the balance with nothing to indicate its appli
cation to uses and purposes related to the subject matter of the license. 

Tl\ere is nothing in senate bill 11 to indicate an intention to use these fees for 
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any such unrelated purpose. The fees are to be credited to that fund from which 
the cost of inspection and analysi,s shall be paid. ·Here it is pertinent to recall that 
it is presumed that public officials will administer this fund according to Jaw and that 
every intendment in favor of the validity of t_his statute is to be given it in determin
ing its constitutionality and, as stated in Sipe vs. State, 86 O. S., 87, 

"True, the intention of the legislature is important in determining the 
_proper construction- to be given it, but that intent must be ascertained, first, 
if possible, from the language used ancl where that language is clear and un
ambiguous courts have no authority to change it." 

In view of- the terms of section 13, declaratory of its purpose, how can it be claimed 
that this section is clearly violative of any constitutional limitation and, therefore, 
invalid, for, before a court will declare it so, it must be clearly unconstitutional. As 
held in Board of Health vs. Greenville, 86 0. S., page 20: 

.."A court is not authorized to adjudge a statute unconstitutional where 
the question of its constitutionality is at all doubtful. The question of the 
constitutionality of every Jaw being first determined by the legislature, every 
presumption is in favor of its constitutionality. It must, therefore, clearly 
appear that the law is in direct conflict with inhibitions of the constitution 
before a court will declare it unconstitutional." 

\Vhether the amount of the fee is so excessive as to be arbitrary, unreasonable 
and disproportionate to the expense of the enforcement of this law, is purely a ques
tion of fact concerning which your letter does not enlighten this department. How
ever, it is suggested that for the purpose of this opinion, and at this time, such facts 
are unnecessary, as this question could hardly be determined until in its actual operation 
the amount of fees and the costs of inspection and analysis are ascertained. 

Consistent· with the foregoing principles, this department concludes that the sec
tions involved in your inquiry are not unconstitutional. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

281. 

SOLDIER BURIAL COMMITTEES-SECTIONS 2950 TO 2957 G. C. CON
STRUED AND DISCUSSED-COUNTY COMMISSIONERS' AUTHORITY 
RELATIVE TO SAID STATUTES. 

1. The township or ward committee appointed by the county commissioners under 
section 2950, by the provisions of sections 2950 or 2957, inclusive, are empowered and 
authorized to enter into a contract for the burial of the deceased soldier or other person 
named in section 2950, at a cost not to exceed $75.00. 

2. When such committee has so contracted for such burial, in conformity with the 
provisions of the above sections, and in the absence of fraud or collusion, the county com
missioners are not authorfaed to review the action of said committee or modify their con
tract so made. 

3. By virtue of the passage of house bill No. 8, signed by the governor March 19, 
1919, the maximum amount of the expense which may be incurred under section 2950, 
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upon the expiration of the referendum period, will be 8100.00 instead of 875.00, as abore 
slated. 

CoL□mc-s. Omo, :\lay 10, 1919. 

Rox. C. A. WELDOX, Prosecuting Attorney, Circlerille, Ohio. 
DEAR Srn:-Acknowledgment is made of the receipt of your letter of April 25, 

1!)19. as follows: 

"I shall be pleased to have you give me your opinion concerning the 
construction of section 2952 of the Genew I Code with reference to the powers 
of the soldiers' burial committee as therein provided. The statute provides 
among other things that the committee shall satisfy themselves beyond a 
reasonable doubt that the family of the deceased is unable, for want of means, 
to defray the expenses of the burial of the soldier, or that the family may be 
deprived of means actually necessary for their immediate support, if the 
family bears the expenses. It sometimes happens that the family of. the 
deceased may have some means, but insufficient to bury the deceased soldier 
and maintain or defray their own expenses. Under such circumstances if the 
committee decides that the wholP pxpenses of the burial of the deceased soldier 
should be borne by the county, would the county commissioners have a right 
to review the decision of the committee, and modify it in any respect? 

"I have enclosed herewith a copy of the letter which was ·written by 
Fred Clark, an undertaker of this city, and handed to me, in which the facts 
are set forth about which the controversy has arisen concerning the effect of 
the committee's decision and the right to review the same." 

It is to be noted that the extent of the powers and authority of the soldiers' burial 
committee, under section 2950 G. C., is involved, with the further question of the power 
and duty of the county commissioners to review the action of such corn'mittee in the 
matter of btirial of deceased soldiers. 

Sections 2950, 2951, 2952, 2954, 2955, 2956 and 2957 of the General Code are 
pertinent. · 

Section 2950 provides in part: 

"The county commissioners * * * shall appoint two suitable per
sons in each township and ward in the county, * * * who shall con
tract, at a c'ost not to exceed seventy-five dollars, with the undertaker * * * 
and cause to be interred * " * the body of any honorably discharged sol
dier." 
Section 2951 in part is: 

"The committee so appointed shall use the forms of co11(racts herein 
preseribed, and abide by the regulations herein provided." 

Section 2952 in part provides: 

"Before they assume the charge and expense of any such burial, the 
persons so appointed shall satisfy themselves beyond a reasonable doubt, by careful 
inquiry, that the family of the .deceased is unable, for want of meanH, to de
fray the expenses, or that the family may be deprived of means actud.Ily 
necessary for their immediate support. Thereupon they shall cause to he 
buried such person, and make a report thereof to the county commissioners, 
setting forth * * * an accurate itemized statement of the expenses 
incurred by reason of such burial." 
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Section 2954 provides in detail the form of contract to be used in such cases. 
Section 2955 in part provides: 

"The undertaker shall present his itemized bill and contract to the county 
auditor * * * in order to obtain his warrant." 

Section 2956 in part is: 

"If a saving of money is effected by reason of donations of carriages, 
* * * the amount of such saving shall go to the family of the deceased, 
* * * or remain in the general fund of the county, at the discretion of the 
·committee.'' 

Coming more directly to the duties of the commissioners, when the report and 
statement is filed with them, section 2957 in part provides that the commissioners 
shall "certify the expenses thus incurred, to the county auditor, who shall draw his 
warrant therefor * *" 

The opinion of the former Attorney-General, found in volupie 2, Annual Report 
of the Attorney-General, 1911-1912, page 1471 (referring particularly to section 2950 
G. C.) that 

"the statute certainly is one to be construed liberally in favor of the soldiers," 

is approved. , 
These sections impose the duty of careful investigation of each case by the local 

committee. In fact, by the terms of section 2952, supra, before "they assume the 
charge and expense," the committee is bound to satisfy itself "beyond a reasonable 
doubt" as to the indigency of th'e family of the deceased. It may be noted that the 
degree of certainty as to this latter fact is the same as the law requires for the con
viction of the person accused of a crime; a wholly meaningless phrase and an absurd 
proceeding if, after so finding such indigency to exist, and entering into what these 
sections term a contract with the undertaker, and causing the burial to be made, the 
commissioners were obliged to pass on the amount of compensation thus contracted 
for after consideration had been furnished by the undertaker. 

Section 2957, supra, provides that the commissioners shall "certify the expenses 
thus incurred, tc the county auditor, who shall draw his warrant therefor." 

It is apparent that these sections come within the exceptions of section 2560 
G. C., which prohibit the payment of claims against the county otherwise than upon 
the allowance of the county commissioners and is one of "those cases in which the 
amount due * * * is authorized to be fixed by some other person" as therein 
prnvided. 

Consideration of the purpose of these statutes and of their express provisions, 
lead to the conclusion that such committee is authorized to contract for and bind the 
county up to the maximum of $75.00 in the matter of such burials, and in the absence 
of fraud or collusion the commissioners are not authorized to review their decision or 
to modify their contract in such matters. 

This opinion is rendered upon the law now in force, but it is proper to call youi 
attention to the fact that by house bill No. 81 signed by the governor March 19, 1919, 
the maximum amount to be charged was increased from seventy-five dollars to one 
hundred dollars. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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282. 

BOARD OF EDUCATION-TUITION-PRIVATELY SUPPORTED SCHOOL 
CAXXOT COLLECT FROM BOARD OF EDUCATION-CANXOT PAY 
TCITIOX TO A BOARD OUTSIDE OF OHIO. 

Tuition contracts and agreements must be made betu:een boards of education repre
senting school districts and any school privately supported cannot collect tuition from a 
board of education (sections 7750-7752 G. C.), and tuition can be paid only to boards of 
education within the state of Ohio. 

Bureau of Inspection and Supervision of Public Offices, Columbwi, Ohio. 
GENTLE~1EN:-Acknowledgment is made of the receipt of your letter of recent 

date in which you request the opinion of this department, as follcws: 

"1. ::.\fay a bo2.rd of education legally pay tuition for a pupil attending 
an educationa.l institution of any nature whatsoever, if such institution is not a 
pB.rt of the public school system of Ohio? 

2. May a board of education legally pay tuition for a pupil attending 
a school outside of the state of Ohio.?" 

Upon careful analysis it will be observed that the first question really includes 
the second, if a negative answer be given thereto. 

There are two w2,ys in which a board of education may become obligated to pay 
the tuition of a pupil residing in the district under its control, at some other school: 
These a;e by contract and by operation of law. Authority to enter into contracts 
creating an obligation to pay tuition is found in sections 7734 (as to common schools) 
and 7750 G. C. (as to high schools). These sections, so far as material in this connec
tion, reads as follows: 

"Sec'. 7734. The board (of education) of any district may contract 
with the board of another district for the admission of pupils into any school 
in SMh other district, on term agreed upon by such bonds. * * *" 

Sec. 7750. A board of education not havii_1.g a high school may enter 
into an agreement with one or more boards of education maintaining such 
school for the schooling of all its high school pupils. * * *" 

Under these -sections it is perfe<Jtly clear that a contract can be made only with 
a board of education of the state of Ohio. Both parties must be "boards of educa
tion" (section 7750) or "boards of (school) districts" (section 7734). These terms 
can have no application to the trustees or other managing authorities of a private in
stitution, nor to the board of education or other similar governmental authority of 
another state. 

An obligation to pay tuition may arise by operation of law under sections 7735 
and 7736 (elementary schools) and 7747 to 7752, inclusive, of the General Code (high 
schools). The following provisions of these sections may be quoted: 

"Sec. 7735. When pupils live more than one and one-half miles from 
the school to which they are assigned in the district where they reside, they 
may attend a nearer school in the same district, or if there be none nearer 
therein, then the nearest school in another school district, in all grades below 
the high school. In such cases the board of education of the district in 
which they ieside must pay the tuition of such pupils without an agreement 
to that effect. But a board of education shall not collect tuition for such at-
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tendance until after n0tice thereof has been given to the board of education 
of the district where the pupils reside. * * *" 

Sec. 7736. Such tuition shall be paid from either the tuition or the 
contingent' funds and the amount per capita must be ascertained by divid
ing the total ell.'"J)ense of conducting the elementary schools of the district at
tended, which shall include interest charges not to exceed five per cent. per 
annum, based upon the actual yalue of all property used in conducting said 
elementary school, by the total enrollment in the elementary schools of the 
district, such amount to be computed by the month. * * *" 

Under these sections, whiGh relate to tuition of elementary school pupils, it is 
very dear that the obligation to pay tuition without an agreement to that effect can 
only run in favor of a board of education of this state. In the first place, the school 
to be attended in order to create such obligation must be one "in another school dis
trict"; in the seoond place, the collector of the tuition must be "a board of education"; 
in the third place the amount of tuition must be computed upon the basis of the "total 
expense of conducting the elementary schools of the district attended" to be ascer
tained with reference to "the total enrollment in the elementary schools of the dis
trict." Clearly, the obligation here is one which arises in favor of one Ohio school 
district against another; it cannot l',rise in favor of the managers of a private insti
tution nor in favor of the public authorities of another state or one of its subdivisions. 

The high school sections are as follows: 

"Sec. 7747. The tuition of pupils who are eligible for admission to high 
school who reside .in village or rural districts, in which no high school is main
tained, shall be paid by the board of education of the school district in which 
they have legal residence, such tuition to be computed by the month. * * * 
No more shall be charged per capita than the llmount ascertained by divid
ing the total expenses of conducting the high school of the district attended, 
which may include charges no£ exceeding five per cent. per annum and de
preciation charges not exceeding five per cent. per annum, based upon the 
actual value of all property used in conducting said high school by the average 
monthly enrollment in the high school of the district. * * *" 

Sec. 7748. A board of education providing a third grade high school 
as defined by law shall be required to pay the tuition of graduates from such 
school residing in the district at any first grade high school for two years, or 
at a second grade high school for one year. Should pupils residing in the 
district prefer not to attend such third grade high school the board of educa
tion of such district shall be required to pay the tuition of such pupils at any 
first grade high school for four years, or at any second grade high .sc'hool for 
three years and a first grade high school for one year. Such a board providiiig 
a second grade high school as defined by law shall pay the tuition of gra~u
ates residing in the district at any first grade high school for one year; except 
that, n board maintaining a second or third grade high school is not required 
to pay such tuition when the maximum levy permitted by law for such dis
trict has been reached and all the funds so raised are necessary for the sup
port of the schools of such district. No board of education is required to 
pay the tuition of any pupil for more than four years; * * ~ Where more 
than one high school is maintained, by agreement of the boarµ and parent 
or guardian, pupils may attend either and their transportation shall be so 
paid. * * *" 

Sec. 7752. No board of edw;ation shall be entitled to _collect tuition 
under this chapter unless it is maintaining a regularly organized high school 
with a course of study extending over not less than two years and consisting 
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mainly of branches higher than those in which the pupil is ex~mine<l. The 
standing or grade of all public high scho~ls in the state shall be determined 
by the superinfendent of public instruction and his finding in reference there
to shall be final." 

While the language of these sections is not quite so conclusive as that of the 
sections previously examined, yet it is impossible to draw from them any inferences 
p'roductive of a ccntrary result. In the first place, section 7747 fixes the method of 
computing with reference to the "expenses of conducting the high school of the dis
trict attended" to be ascertained by the use of "the average monthly enrollment in 
the high school of the district." These phrases refer to school districts of the state of 
Ohio. 

It is true that section 7748 standing by itself uses no term more definitive than 
"first grade high school," "second grade high school," etc.; so that by reference to 
this section alone some one might argue that any eaucational institution offering 
courses of study substantially the equivalent of those afforded by a high school of 
the proper grade might be entitled to resceive tuition. However, section 7747 must 
be read in connection with section 7748 because it fixes the basis of computing the 
tuition payable under section 7748, as well as that payable under section 7747, where 
the obligor district maintains no high school at all. Othenvise, there would be no 
way of arriving at the amount chargeable against a school district under section 7748, 
no contract being contemplated. Therefore, the inferences previously drawn from 
section 7747 apply to section 7748 as well. 

In the same connection section 7752 surely contemplates that the obligee shall 
in all cases be a "board of education," by which, of course, is meant a board of edu
cation of the state of Ohio. 

The sections examined cover the whole field of authority to pay tuition or liability 
to pay such tuition. In this connection see the opinion of the Attorney-General under 
date of May 16, 1918, No. 1213. It is apparent, therefore, that the first question 
submitted must be answered in the negative and that from such answer a like answer 
to the second question necessarily follows. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

283. 

APPROVAL OF BOND ISSUE OF NEW CONCORD VILLAGE SCHOOL 
DISTRICT IN THE SU::\1 OF 825,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, :\lay 10, 1919. 

https://825,000.00
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284. 

APPROVAL OF BOND ISSUE OF OTTAWA COUNTY IN THE SUM OF • 
$49,700.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, OHio, May 10, 1919. 

285. 

APPROVAL OF BOND ISSUE OF OTTAWA COUNTY IN THE SUM OF 
:Ji;l73,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, OHIO, May 10, 1919. 

286. 

ARTICLES OF INCORPORATION OF HOME INSURANCE ASSOCIATION 
OF FREMONT, OHIO, APPROVED. 

Counrnus, OHio, May 10, 1919. 

HON. HARVEY C. S11nTH, Secretary of State, Columbus, Ohio. 
DEAR Sm:-Your communication of May 9, 1919, with which you transmitted 

to me for examination and approval the articles of incorporation of Home Insurance 
Association of Fremont, Ohio, was duly received. 

It is proposed to organize this company under sections 9593 et seq. G. C. (107 
0. L. 696), and on examination I find the articles to be in conformity with the law 
governing the organization of such companies. 

I am retun~ing the articles to you with my certificate of approval endorsed thereon. 
Respectfully, 

JOHN G. PRICE, 
Attorney-General. 

https://73,000.00
https://49,700.00
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MUXICIPAL CORPORATIOX-HOW ASSESS:.\-IEXT TO BE MADE OF 
STRIP OF LAXD OWXED BY RAILWAY CO:\IPAXY WHICH AB"CTS 
AXD RCXS PARALLEL TO STREET. 

1. Where a strip of land owned in fee by a railu:ay company and used by it as a 
right of u:ay, abuts upon and runs parallel to a municipal street, auch strip is "land" 
within the meaning of sections 3812 G. C. et seq., providing for assessment by municipalities. 

2. For the purpose of such assessment, if the foot front plan is used, said strip must 
be taken as the "alm.tting land," lo the exclusion of lots and lands adjoining it and separated 
by it from such street. 

CoLUMBUs, Omo, May 12, 19Hl. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-Under date April 7, 1919, you made request of this department 

for an opinion upon the following statement of facts and inquiries submitted by Hon. 
David Armstrong Jr., city solicitor, St. Marys, Ohio:· 

"STATEMENT OF FACTS. 

The city of St. Marys, Ohio, intends within the near future to make an 
improvement on a p1)rtion of E'.l.st Spring street in said city, said portion being 
a part of Main Market Road No. 11, and also being a part of Inter-County 
Highway No. 165, by paving, curbing, sewering, and otherwise improving the 
street, in accordance with G. C. sections No. 6950, 6951, 6952, 6953 and 
6954. Said portion to be pwed lies wholly within the corporate limits of 
the city, and is an extension of the Wapakoneta-St. Marys road. 

The Western Ohio Railway Company, owns for railway purposes a strip 
of land adjoining said street to he improved, which s:1id strip runs easterly 
and westerly. The street runs in the same directions. Said strip of rail
way land lies immediately south of said street and is adjacent to said street. 
Said strip used for railway purposes separates the street to be improved and the 
lots and lands of prop·erty owners lying south of said street and right-of-way. 
The north boundary line of said right-of-way coincides with the south boundary 
line of said street, while the south boundary line of said right-of-way coincides 
with the north boundary line of the property owners' lots and lands. The deed 
granting said right-of-way to said railwe.y company is u clear warranty deed, 
containing, however, this provision, viz.: That should s2.id compr,ny ever 
foil to open>,te a re.ilway on said strip, that then, s2.id strip should revert to the 
property owners from whom the strip was purchased or of course to their 
successors, venclees or assigns. Assessment to pay the cost of said improve
ment is to be made upon the foot frontage plan 2.t the proper time. 

The improvement in question was initiated by the county commissioners 
of this, Auglaize county. The improvement will be made under and in accc.rd
ance with plan or method Xo. three (3) of section ;-..o, 6919, and not under 
section 6921. The width of the right of way in question is 36 feet. The 
railroad in question is an interurban railroad. The railroad connects the two 
cities of St. :\farys and Wapakoneta, and extends on to Lima to the east 
and to Celina to the west of St. Marys. It runs through the center of streets 
in the several cities, but I take it that it would be classed as an interurban 
railroad, since it connects up several cities in this vicinity. 

https://ATTORNEY-GENER.AL
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I. In your opinion, who is the abutting property owner on the south 
side of said street-the railway comp·any or the O'\'rners of lands and lots lying 
south of said right-0f-way? 

2. Should the railway company pay the entire assessment, they being 
in one sense the abutting property owner, or should the property owners hav
ing lots and lands south of said right-of-way pay the entire assessment, or 
should the assessment for the south side of said street be prorated between the 
two? 

3. In your opinion, can the railway company be assessed for any por
tion of the cost of said improvement, or is it exempt from assessment in this 
matter? 

4. If in your opinion, the assessment should be pro-rated between the 
railway company and the property owners having lands and lots south of 
said right-of-way, upon what basis should said assessment be pro-rated?" 

It may be noted that while in said statement, reference is made to section' 6954 
the same is found to have heen repealed. It therefore appears that the statutes in 
point are sections 6949 to 6953, which in turn refer specificaliy to certain other statutes, 
among them section 6919, mentioned in the statement. 

Said section13 6949 to 6953, are the concluding sections of a series of statutes 
sections f,906 to 6953, providing for road irrpnvement under the supetvision of cour,ty 
commissioners. Such concluding sections provide for the contingency of road im
provement into, wi.thiri, or through a municipality. 

Sec,tion 6949 provides in substance that the municipality may assume such share 
of the cost of that part of the improvement lying within:· the municipality as may be 
agreed upon between the council and the board of county commisssioners, and that 
if no part of the cost is assumed by the municipality, then no action on its part is ne
cessary, other than the giving of consent by its council to the improvement,-all 
other proceedings in such event being conducted by the county commissioners as 
though the improvements were wholiy outside of a municipality. 

Section 6950 first provic'es for certain steps to be taken by the council in the 
event that the municipality assumes any part of the cost of the improvement,-such 
as approving plans, agreeing on a proportion of cost to be assumed,· publishing notices 
in newspapers, etc., and then continues: 

"* * * claims for compensation and damages on account of the pro
posed improvement shall be filed with the council. Said notice shall be pub
lished at least one week before said time fixed for the filing of such claims. 
Claims for compensation and damages shall be in writing, and shall be filed 
with council not later than the time fixed in said notice, and all claims not 
so filed shall be barred, except as to minors and other persons under disability. 
If any claims for compensation or damages are filed and the council is not able 
to agree upon the amount of the same with the persons filing such claims, 
they shall order proceedings to be instituted in a court of competent juris
diction to inquire into such claims for compensation and damages in the 
manner provided for the assessment of damages in the case of street im
provements wholly under the control and jurisdiction of the municipality. 
All compensation and damages on account of said improvement shall be 
paid by the municipality. For the purpose of providing by taxation a fund 
for the payment of the proportion of the cost and expense of said improve
ment to be paid by the municipality and also the compensation and damages 
incident thereto, said municipality is authorize;d to levy taxes upon all the 
taxable property of such municipality under the same conditions and re
strictions imposed by law in the case of taxes levied, for the purpose of provid-
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ing funds for the payment of the mur.iciprrlity's share of the cost of street 
improvements under the exclusive jurisdiction and control of the council 
of a municipality. The council of said municipality may assess against 
abutting property owners all or any part of the proportion of the cost and 
expense of said improvement and the compensation and damages to be paid 
by it. Said assessments shall be made in one of the methods provided for 
in the case of street improvements wholly within the municpality, and under 
the exC'lusive control of the council." 

Section 6951 reads: 

"The municipality shall pay to the county treasurer its estimated propor
tion of the cost and expense of said improvement as fixed in said agreement 
between the council and the county commissioners, out of any funds avail
able therefor, and in anticipation of the collection of assessments to be made 
against abutting property as hereinbefore provided, and in anticipation of the 
collection of taxes levied for the purpose of providing for the payment of 
the municipality's share of the cost and expense of such improvement, s2.id 
municipality is authorized to sell its bonds under the same conditions and 
restrictions imposed by law in the sale of bonds for street improvements 
under the exclusive jurisdiction and control of the council of a municipal
ity." 

Section 6951-1 reads: 

"The board of county commissioners may provide for an improvement 
within a municipality by levying ag2.inst the property benefited in the same 
manner as is herein provided for in sections 6919, 6920, 6922, 6923 and 6925 of 
this act and as provided in section 6924 of the General Code. In such pro
ceedings, however, the municip.ility shall pay all d"1mages and compensation 
for land affected or taken by reason of such in1provement. The municipality 
shall pay to the county treasurer its estimated portion of the cost and expense 
of such an improvement to be borne by the municipality as a whole as fixed 
in the agreement between the council and the county commissioners, out 
of any funds available, and may issue such bonds therefor and under such 
conditions !lS provided for in seetions 6951." 

Section 6952 provides for letting of contract by the county commissioners and 
the payment of the cost of the work on their allowance. 

It would appear to have been the intent of the legislature that in case the munic
ipality assumes a portion of the cost with the intention of assessing against abutting 
real estate, all or a part of the portion so assumed, sections 3812, et seq providing for 
assessments within municipalities are to be followed insofar as concerns the making 
of such assessment, easpecinlly as it is to be noted that by the provisions of section 
6951, bonds for the assessment share, as well as the munieipality's share of the cost, 
may be sold "under the same conditions and restrictions" as are imposed by law in 
the sale of bonds for street improvements under the exclusive jurisdiction and con
trol of the council of a municipality. Therefore the proposed assessment referred to 
in the above quoted inquiries is doubtless intended to be mt>,de as provided in sections 
3812 et seq. 

That a r::.ilroad right-of-way such as is described in the statement of facts above 
set out, is to be treated for assessment purposes as land abutting the proposed im
provement, seelllS to have been held by our supreme court in two reported cases, the 
first of which is Railroad Co. vs. Connelly, 10 0. S. 159. In that case, the syllabi 
read: 
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_"I. Section 116 of the act for the organization of cities, etc. (Swan's 
R. Stat. 985), authorizing the city council to assess the expense of improving 
a street upon the lots or lands abutting thereon in proportion to the feet front 
of said lots or lands, is not unconstitutional. 

2. The assessment, whether by the front feet or upon the value assessed 
for taxation must be uniform, operating alike upon all the lots or lands so 
abutting; and the fact that. one .or more of the tracts may not have been 
benefited by the improvement, will not render such assessment invalid. 

3. Lands appropriated by a railroad company for its track through a city, 
and crossing the 1mproved street at right angles, and upon which the track 
was constructed after the work had been completed, is liable to such assess
ment. 

4. As between the railroad company and the person performing the 
work (whatever may be the rights of bona fide mortgagees of said railroad), 
the lands so appropriated may be sold to pay such assessment. 

5. The land appropriated for a railroad track within a city, and occupied 
exclusively for that purpose, is land within the meaning of section 116 of 
said act for the organization of cities, etc." 

The second case is that of Railroad Co. vs. Commissioners, 19 0. S. 589, a memo
randum decision reading as follows: 

"By the Court-Held: That land appropriated by a railroad company 
for a railroad track and depot purposes is, in the possession of such company, 
'land' for purposes of assessment under the provisions of the act of March 29, 
1867, 'To authorize the county commissioners to construct roads, on petition 
of a majority of resident land owners along and adjacent to the line of said road, 
and to repeal an act therein named' (64 0. L. 80). and the act of April 5, 1866 
(63 0. L. 114), thereby repealed'. 

The Northern Indiana R.R. Co. vs. Connelly 10 Ohio St. 159 followed 
and approved." 

See also Dillon, Municipal Corporations (5th Ed.) section 1451; Page & Jones 
on Assessments, section 595. 

The holding in these cases and the text of these writers must be read in the light 
of the subsequent case of Railway Co. vs. Cincinnati 62 O. S., 465, which holds that 
section 19 of article I of the Ohio constitution is a limitation upon section 6 of article 
XIII as to power of ass~ssments (first syllabus) and furthe1 holds th9t this limitation 
extends to the amount of the assessment "which cannot exceed benefits." (Opinion 
p. 47,'i.) This matter of limitation is now definitely provided for by statute, the open
ing words of section 3819 bein'g_: 

"The council sh'all limit all assessments to the special benefits conferred 
upon the property assessed * * *." 

The r<1ilway company by reason of the location of its right of way as described 
in the above statement of facts, having thus been seen to be the owner of real estate 
wl>iPh is "land" wijhin the meaning of municipal assessment statutes the answer 
to the first inquiry submitted ii; that. the "abntting land" subject to asse~3ment on the 
foot frontage plan is that of the railway company, and not that lying south of the 
railway company's land no statute having been found which authorizes land to be 
treated for municipii,l street assessment on the foot frontage plan as abutting land 
when in fact it does not abut on the improvement. 
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The foregoing observations bearing on the first inquiry submitted constitute a 
sufficient answer to all of the questions embraced in the second inquiry excepting the 
question "Should the railway company pay the entire assessment?" It is assumed. 
of course that this question has reference only to that portion of the entire assess
ment. that is intended to be Id.id against the land abutting the improvement on the 
south, the land abutting on the north not having been made the subject of inquiry. 
Keeping in mind that it is proposed to make the assessment on the foot frontage plan, 
we may readily see that a categorical answer may not be given to the question whether 
the whole assessment applicable to land abutting on the south is to be laid .1gainst 
the railway company's land. The amount that may be assessed is not determiMble 
merely by reference to· the abstract proposition that the right of way is to be treated 
as "land" for assessment purpose~, practical considerations must also play their part. 

It has already bE'en noted that by express statutory restriction based upon funda
mental constitutional rights the amount of the assessment must not exceed special 
benefits conferred upon the property assessed. The same section of the statutes 
(3819 G. C.) which sets forth this restriction, contains the fUither limitation that, 

"in no case shall there be levied upon any lot * • • any assessment 
or assessments for any or all purposes, within a period of five years, to exceed 
thirty-three and one-third per cent. of the actual value thereof aft~r improve
ment is made." 

Furthermore, in the present instance, the right of way of the railway company 
is probably not shown upon the county tax duplicate n whole or in part as having 
been ai:;sessed locally for taxation, but is valued in accordance with statutes relating 
to public utilitie~, thus making necessary resort to section 3813 G. C. providing for 
the fixing of a value by council. 

And as by he express terms of section 3813, the fixing of values by the council 
is "for th'e purpose of such assessments," it goes without saying that council must act 
in good faith ancl. fix the value on a proper and not on an arbitrary basis. (Cham
bcrlo.in vs. Cleveland, 34 O. S., 551; Walsh vs. Baron, 61 0. S., Hi; Walsh vs. Sims 
65 o. s., 211). 

Another limitation on special assessments is provided in section 3822, in substance 
that where one special assessment for street improvement has been paid, the property 
assessed shall not be again assessed for more than one-half the cost of repaving or 
repairs, etc. 

For these reasons, the question "should the railway company pay the entire 
assessment," may be answered by the statement that only to the extent that the sum 
total of the assessment does not exceed the special benefits accruing to the railway 
company's land, or the thirty-three and one-third. per cent. limitation as defined in 
section 3819, or the limitation of section 3822, may it be levied against such land. 

The answers thus given as to the first and second inquiries make unnecessary 
the answering of the third and fourth inquiries. 

The views above expressed have relation to the fact that it is proposed to make 
the assessment on the foot frontage plan. 

Respectfully, 
JoHN G. PmcE, 

Atlarney-General. 

https://bcrlo.in
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288. 

NON-RESIDENT PAUPER DIES IN STATE BENEVOLENT INSTITUTION 
-EXPENSES OF BURIAL-HOW PAID. 

Where a non-resident pauper dies in a state benevolent institution, the county com
missioners of the county from which he was sent are required to reimburse the board of 
administration for the expenses incurred in his burial, except when the body is delivered 
in accordance with the provisions of section 99!34 G. C. See section 3496 G. C. 

CoLUMBus, Omo, May 12, 1919. 

HoN. WAYNE STILWELL, Prosecuting Attorney, .Millersburg, Ohio. 
DEAR S,R:-Your letter of April 24, 1919, requesting my opinion as to whether 

or not the commissioners of Holmes county should pay the expenses of the burial of 
John Tracy, a pauper, who died at the Massillon State Hospitlil on February 26, 1919, 
was duly received. 

The facts and circumstances surrounding this case are stated in your letter, which 
reads as follows: 

"I am enclosing a letter from the superintendent of the Massillon State 
Hospital to Hon. Charles A. Estill, probate judge, concerning a. bill for the 
funeral expenses of John Tracy who died in the hospital February 26, 1919, 
in whieh he says that the hospital has no burial fund and that he feels the 
commissioners of Holmes county should pay the bill. The amount involved 
is not large but the board has held it up pending a ruling. 

This man, who was a non-resident of the county and state, was only in 
t)le county a day or two when he was picked up as a vagrant. An examina
tion clearly showed a diseased body and mind. Sometimes he would say he was 
from Michigan and sometimes from Canada. It has since developed thrt 
he was from near London, Ontario. 

The probate judge, complying with section 1950 G. C. notified the state 
board of administration and, by their order, Tracy was committed to the 
state hospital. 

So far I have been unable to fintl a statute or ruling directly deciding 
whether the county or state would have to pay in a case of this kind. Section 
1820 G. C., however, provides that when the domicile of a non-resident insane 
person is known, He may be transported thereto at the expense of the state. 

I would be pleased to receive your opinion as to whether the commission
ers should allow this bill." 

When application is mad!) to the probate court for the commitment of a person 
to a state hospital f~r the insane, it is provided by section 1819 that: 

"If the judge or superintendent finds that the person whose commitment 
or admission is requested has not a legal residence in this state, or his legal 
residence is in doubt or unknown, and is of the opinion that such person should 
be committed or admitted to such institution, he shall notify without delay the 
Ohio board of administration, giving his reasons for requesting commitment 
or admission." 

1t is then provided by section 1820 G. C. that: 

"The Ohio board of administration by a committee, its secretary, or such 
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agent as it designates, shall investign.te the legal residence of such person, 
and may send for persons and papers and administer oaths or affirmations in 
conducting such investigation. At any time after investigation is made, 
and before or after the admission, or commitment to such institution, a 
non-resident person whose legal re$idence hn.s been established may be trans
ported thereto at the ei,-pense of this state." 

The man:.>.gement and government of the :\fassillon State Hospital is imposed 
upon the Ohio board of administration by section 1835 G. C. 

By the provisions of section 3496 G. C. the duty and obligation of paying the ex
penses of the burial of a pauper is, in the first instance, placed upon the bo:.>.rd of ad
ministration (except when the body is delivered in accordance with the provisions 
of section 9984 G. C., which is not applicable to the present inquiry), which board in 
turn is required to send an itemized bill of the expense for payment to the county 
commissioners of the county from which the pauper was sent to the institution, and 
upon receipt of such bill the commissioners arc required to immediately pay the same. 
Section 3496 G. C. reads as follows: 

"In a county in which is located a state benevolent institution, the board in 
control of said institution shall pay all ei,-penses of the burial of a pauper that 
dies in such institution, except when the body is delivered in accordance 
with the provisions of section 9984 of the General Code, and send an item
ized bill of the expenses thereof to the county commissioners of the county from 
which the pauper was sent to the institution. Such county commissioners shall 
immediately pay the bill to such board in control." 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

289. 

TOWNSHIP POOR RELIEF FUND-XO AUTHORITY FOR TOWNSHIP 
TRUSTEES TO APPOINT TRCSTEE OF ADJOINING TOWNSHIP TO 
ADMINISTER SAID FUND. 

'l. here is no authority in law for township trustees lo appoint or employ a trustee of 
an adjoining township to perform services in connection with the disbursement of township 
poor relief funds. 

COLUMBUS, Omo, ~fay 12, 1919. 

HoN CLARE CALDWELL, Prosecuting Attorney, Warren, Ohio. 
DEAR Srn:-Acknowledgment is made of the receipt of your letter dated April 

25, 1919, as follows: 

"A part of the city of Warren is in Howland township, and therefore 
under the jurisdiction of the Howland trustees. Heretofore the trustees of 
Warren township have been taking jurisdiction of all cases requiring puJ--lic 
relief or support in the city of ·warren. However, this matter has been cor
rected, and the Howl:.>.nd trustees are now looking after the cases in their 
township. 

https://Howl:.>.nd
https://bo:.>.rd
https://investign.te
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"There is one member of the Warren township board who has looked 
after. the cases and has had experience which makes him very competent to 
serve in such matters, and the Howland board would like to employ him 
to look after those cases in their township, within the city of Warren. 

It seems to me that the trustees are attempting to delegate authority 
where they have no right to do so. I therefore would like your opinion as 
to the power of the trustees to Bppoint a trustee of the adjoining township to 
serve in cases such as those in question, it being understood that a compensa
tion would be p sid for such services." 

The question involved in your inquiry is that of the power and authority of town
ship trustees to delegate their authority under the poor relief laws of the state, for it 
is assumed that by the words "all cases requiring p'ublic relief or support" you mean 
township poor relief cases. 

Section 5, article X, of the -constitution of Ohio, and section 3294 G. C., are per
tinent. 

Section 5 in part is: 

"No money shall be drawn from any * * * township treasury, 
except by authority of law." 

Section 3294 G. C., as amended in 107 0. L., 698, in part provides: 

."Each trustee shall be entitled to * * * two dollars and fifty cents 
for each day of service in the business of the township, to be paid from the 
township treasury. The compensation of any trustee * * * shall not 
exceed two hundred and fifty dollars in any year, including servicPs in con
nection with the poor." 

It is to be observed that the compensation of the trustees so fixed is for their 
services in the business of the township and further examination of the faws relative 
to the duties and powers of such trustees does not disclose any authority to delegate 
this power to any other officer or person, in the absence of which, such authority, 
as required by the constitutional provision above quoted, would be lacking. 

You arc therefore advised that there is no authority in law for the delegation by 
township trustees of their authority as to the disbursement of poor relief, and the ap
pointment or e~?lloyment of a trustee of an adjoining township for such purpose is 
not authorized by..law. 

Respectfully, 
JoHN G. PrucE, 

Attorney-General. 

MUNICIPAL CORPORATIONS-ORDINANCE NO 30897. OF CITY OF 
COLUMBUS, OHIO, UNCONSTITUTIONAL-SALE OF INTOXICATING 
LIQUORS BETWEEN HOURS OF TEN O'CLOCK P. M. AND SIX 
O'CLOCK A. M. 

Ordinance No. 30897 of the city of Columbus, Ohio, makes it a misdemeanor to keep 
open any saloon or place where any intoxicating liquor is sold, kept or exposed for sale 
within the limits of said city, between the hours of ten o'clock P. M. and six o'clock A. M. 

290 
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of the day following, wilhoul any exceptions as lo drug stores or sales of intoxicating liquors 
therein for known pharmaceutical purposes. 

HELD Because of the absence of such exception, said ordinance, being in con
flict with general laws, is invalid. 

Cou;:-.rnc-s, Omo, l\Iay 12, 1919. 

State Liquor Licensing Board, Columbus, Ohio. 

GE!-.'TLE:-.1E:s:-Acknowledgment is made of your letter dated February 25, 1919, 
in which you inquire if the facts as stated therein constitute a violation of ordinance 
No. 30897 of the city of Columbus. 

Said ordinance, a copy of which you enclose with your letter, prohibits the keeping 
open of "any saloon or place where any intoxicating liquor is sold, kept or exposed for 
sale" between the hours of ten o'clock p. m. and 6 o'clock a. m. of the day following. 

Section 1 of said ordinance, from which the above quotation is taken, me.kes such 
keeping open a misdemeanor and provides that upon conviction thereof the sentence 
shall be not less than $100.00 nor more than $250. 00 for the first offense and an increased 
penalty for a second offense. 

Section 2, having reference to hotels, boarding houses and restaurants, defines 
the acts and conditions which will amount to a compliance with the ordinance on the 
part of the proprietors of such places. 

Section 3 repeals old sections 319 and 320 of the codified ordinances of the city of 
C_olumbus and, as proviced therein, "all other ordinanc~s or parts of ordinances in 
conflict herewith." 

Section 4 of the ordinance relates to the time that it shall be in force and take 
effect. 

The facts as stated in your letter anlsupplemented by other facts stated in per
sonal conferences with you, are that a certain hotel company, which has a saloon 
license effective in the building wherein it conducts a hotel blliliness, with a bar room 
or saloon in connection, permits the drinking of intoxicating liquors in what may be 
termed its grill room after ten o'clock p. m. The further fact is noted that, as stated 
in your letter, "the liquor is said to be sold and delivered to the guests before ten p. m. 
and the guests are permitted to remain in the ________ room until the liquor is con-
sumed." 

While your letter does not directly inquire if ordinance 30897 is valid, its validity 
is fundamentally involved in the question which you have submitted. Therefore 
it is deemed proper to first consider the validity of the ordinance in order that the 
opinion of this depe.rtment may be responsive to the need of your board. 

Preliminary to consideration of this ordinance and the decisions of the courts 
relative to suoh matters, it may be observed that this is a penal ordinance and must be 
strictly construed. 

We may approach the question of the validity of this city ordinance by a considera
tion of the pow.er of a municipality in such matters. 

Article XVIII, ·section 3, and section 6065 G. C. are pertinent. 
. Articl/'l iXVIII, section 3, of the constitution, adopted in 1912, is: 

"Municipalities shall have power * * * to adopt and enforce 
* * * such local police * * * regulations as are not in conflict with 
general laws." 
Section 6065 of the saloon license law of 1913, 103 0. L., 241, in part is: 

"The phrase 'trafficking in intoxicating liquor' as used in this chapter, and 
in the penal statutes of this state, means the buying or procuring and selling 
of intoxicating liquor otherwise than upon a prescription * * * or for 
exclusively known * * * pharmaceutical purposes." 
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Section 3661 G. C., in the enumeration of the powers of municipal corporotions 
authorizes them "to regulate ale, beer, porter houses and shops, and the sale of in
toxicating liquors as a beverage." 

Sections 6103 and 6137 are also pertinent. Section 6103 in part is: 

"Xo provision of this chapter or the penal laws relating thereto, shall pre
vent the sale of intoxicating liquor at retail by 2 regular druggist for exclusively 
known medicinal, * * * pharmaceutical * * * purposes." 

Section 6137 provides: 

"Every municipal corporation shall have full power to regulate the 
selling, furnishing or giving away of intoxicating liquor as a beverage, and 
the places where such intoxicating liquor is sold, furnished or given away 
as a beverage, except as provided for in this chapter." 

It is to be observed that the authority of the municipal corporation, under sec
tion 3661 G. C., is to regulate the class of houses therein referred to and which may 
now be included in the general term "saloon" which will irrclude the place referred 
to in your letter, and the sale of intoxicating liquors as a beverage; and also that the 
grant of power to municipalities in section 3, article XVIII, to enact local police regu
lations, is limited to sucjh regulations as are not in conflict with general laws. 

Because of the exceptions of drug stores from the operation of the laws as to liquor 
licenses, and the penal laws with reference to the traffic in intoxicating liquors, it is 
clear that such places are neither regarded as saloons nor are druggists regarded as 
being engaged in the sale of intoxicating liquors for beverage purposes, and in those 
laws they are specifically exempted from their provisions. 

From the foregoing considerations it is equally ·clear that neither section 3661 
G. C., nor section 3, article 18, of the General Code, authorizes the regulation of such 
places in the respect involved in the matter under consideration. 

In the very early case, Canton vs. Nist, 9 0. S., 442, it was held: 

"In ignoring the statutory exceptions to which we have referred and in 
assuming to punish acts which the sthtute, by clear inference, authorizes, 
the ordinance becomes inconsistent with the laws and policy of the state and 
must, as to this section, be declared void." 

At this point it is proper to point out that ordinance No. 30897 makes no exception 
as to drug stores and in its comprehensive term, in describing the places which must 
be closed, would include drug stores. 

In Ackerman vs. Lima, 8 0. D., 430, it was held that an ordinance regulating 
the time of opening of places for sale of intoxicating liquors must include the statutory 
exceptions 2s to druggists, and that an ordinance not including such statutory exemp
tions is invalid. 

In consideration of that case, the court used the following language: 

"But our supreme court, in Canton vs. Nist, 9 0. S., 439, held directly 
upon the proposition that a section of the ordinance, pursuing the statµtory 
authority-the statute containing certain exceptions, the ordinance must 
contain the exceptions, and under the law of the state, giving authority to pro
hibit common labor upon Sunday, except in th'e case of persons who habitually 
and conscientiously observe the seventh day of the week-that an ordinance 
which in general terms seeks to prevent all common labor on Sunday, without 
the exception, is void. This case is commented upon and approved, although 
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distingui.~hed in Burckholter vs. :'.\lcConnellsville, 20 0. S., 30S, but espeC"i:J.lly 
at page 315; and the supreme court again in Daggett vs. Hudson, 43 0. S., 
548, but particularly at pages 566 and 567, lay down the proposition that 
an ordinance under an authority of this kind, containing an exception, must 
itself contain the exception, and if it does not it is void. And in Canton vs. 
Xist, supra, it was held that the invalidity of an ordinance did not depend upon 
the defendant in a particular case coming within the exception, and the fact 
that Xist, in that particular case, was not able to s:.1y thr.t he was not one of 
those who observes the seventh day of the week, it was not necessary for him to 
raise the question as to the validity of the ordinance, and such appears to be 
the well settled, and, it may be said, the undoubted, law now in the state of 
Ohio." 

To the same effect was the holding in Columbus vs. Schaerre, 5 Low D., 101, 
33 0. L. J., 113. 

In the case of Emery vs. Elyria, 11 0. D., 316, an ordinance which by its terms 
could only apply to saloons was held to be valid without referring to or excepting 
drug stores from its operations. The ordinance in that case is quoted by the court, 
at page 318: 

"The ordinance in question prohihit,; the keeping open of any house, shop, 
room or other place, where ale, porter or beer is habitually sold or furnished 
to be drank, or keep open in any manner any place or notorious or habitual 
resort for tippling or intemperance." 

The court concluded that that ordinance could not be construed to have my 
application to a drug store, as follows: 

"I am of the opinion that by no fair interpretation of this ordinance 
can it have any application to a drug store, and whe11 the ordinance pro
hibits the keeping open of that kind of a place on the first day of the week, 
commonly called Sunday, it does not infringe upon any rights granted by the 
legislature under Sec. 11 of the Dow law. 

"It will be observed that this ordinance does not aim or attempt to aid 
at plac.es where intoxicating liquors are sold on prescription; but only aims 
to close places on Sunday where intoxicating liquors are sold to be drank, 
and that it has no reference to a drug store where intoxicating liquors arc 
sold upon prescription or for exclusively known mechanical, pharmaceuti
cal or sacramental purposes." 

In the case of Landman vs. Columbus, (City) 17 0. D., X. P., 61, an ordinance 
passed by the city of Columbus to compel "mid-night closing" was considered and 
held to be valid bee.a.use it exempted drug stores from its operation. The exempting 
clause is quoted by Judge Dillon to have been: 

"Nothing in the provisions of any section of this ordinance shall be con
strued to prevent regular druggists from filling prescriptions by regular prac
ticing physicians." 

The question in that case was as to the necessity of the exemption clause being 
strictly in as full or as broad terms as the exemptions in the statute. The court held 
that the exempting feature of the ordinance was in compliance with the statute, as 
stated on page 63 of the opinion, as follows: 
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"But it seems to me that a careful consideration of section 319 of the 
codified ordinance must satisfy one that the ordinance not only specifically 
omits and excludes any reference to druggists whatsoever, but on the con
trary its constant reference is simply to saloons and places where beer, ale, 
spirituous or. other intoxicating liquors are sold." 

And, the reason for holding the ordinance valid is clearly indicated on the same page 
to be: 

"In view of the fact, therefore, that the exemption clause applies only to 
sales by druggists, and in view of the fact that this ordinance has not at
tempted to regulate any such sales but only sales by s.:1loons, or kindred places, 
I hold the ordinance to be valid." 

Had that ordinance been so drawn as to apply to druggists, the decision undoubt
edly would have been against its validity as on the same page Judge Dillon asks and 
answers this question: 

"Does this ordinance in question apply to druggists? If so, it would prob
ably fail for the reasons above stated, in that it does not contain the exemption 
provided for by the statute." 

Both of these decisions ace consistent with the Lima case, supra. 
Sections 6137 and 6103 G. C. were formerly sections 4364-20 and 4364-20c R. S. 

respectively and were construed in Bramley vs. Euclid, 15 O. D. 155, wh~e the 
direct question of the limitation of municipalities to regulate the sale of intoxicating 
liquors by regular druggists for known medicinal and pharmaceutical purposes 
was raised and decided. On page 157 of the opinion in Bramley vs. Euclid, supra, 
the court holds: 

"The authority of the village to pass an ordinance of this character 
(Sunday closing of saloons) is granted by section 4364-20 Rev. Stat. (6137 
G. C.) the grant of power being substantially in these words: 

'Any municipal corporation shall have the full power to regulate the 
selling, furnishing or giving away of intoxicating liquors as a beverage and 
places where intoxicating liquors are sold, furnished or given away as a "bev
emge," except as provided for in Sec. 4364-20c of this act.' 

And the exception as contained in that further Sec. 4364-20c Rev. Stat. 
is, substantially, that municipalities shall not haye power 'to regulate or 
prevent t'Iie selling of intoxicating liquors at retail by a regular druggist for 
exclusively known medicinal, pharmaceutical, mechanical or sacramental 
purposes.' Those sections state substantially the power, and the restriction 
upon that power." 

Consideration of these statutes, in the light of judicial construction placed upon 
them in the foregoing cases and of the limitations of section 3, article 18, supra, com
pel the conclusion that the ordinance under discussion is in conflict with general law 
and therefore is invalid. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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291. 

APPROPRIATIOX BILL--:\IERE ITE:\1 IX S"CCH BILL XOT S"CFFICIEXT 
AUTHORITY FOR PAY:\IEXT OF GREATER A:VIOUXT OF SAL.c\RY 
TRAX THAT A"CTHORIZED BY PER:\IAXEXT LAW. 

A mere item in a bill appropriating money is not sufficient authority for the pay
ment lo an officer or employe of a greater amount of salary than that authorized by per
manent lazl'. 

Cou;~IBL'S, 0Hro, :\lay 12, 1919. 

HoN. A. V. DONAHEY, Auditor of State, Columbus, Ohio. 
DEAR Sm:-You have requested the opinion of this department on the following 

question: 

"l\fay the legislature legally increase a salary or per diem fixed by statute 
in the appropriation bill simply by appropriating a greater amount than is 
authorize~ by statute?" 

An appropriation within its prope'r sphere is, of course, a "law." (See article II, 
section 22 of the constitution.) Its natural scope, howevPr, does not go beyond au
thorizing the withdrawal of money from the tre.asury for the specfic purposes men
tioned in it. It is true that in many inshnces its effect is larger than this, as where 
an item in an appropriation law authorizes the withdrawal of money from the treas
ury for the payment of the salary of a clerk or other employe in a department the 
head of which is not authorized by permanent law to employ suc'h clerk or other assist
ant. By long usage such an appropriation is regarded as including, by necessary 
implication, the authority to make the employment, though logically it might well 
be questioned whether it has that effect. Of course, such implied authority could 
not last longer than the appropria'tion itself, viz.: for the period of two years. 

But the doctrine of implierl powP.r does not exist where express power is granted. 
In the case submittecl by you power to m'.l.ke the employment or appointment of the 
employe or officer, the amount of whose compensation is in question, is expressly con
ferred by statute. Hence, we cannot go to the appropriation to find such power by 
implication only. 

Not only is the power to appoint or employ conferred expressly by statute, but 
there is a limitation therein upon the compensation to be paid to such appointee or 
employe. This limitation inheres in the office itself, if it be an appointment, or in 
the contract of employm~nt, if the position be of that ch'.l.racter. The head of the 
departm9nt is without authority to alter such term~; he c'.l.nnot look to an ordinary 
item in an appropriation law for such authority. 

It has been assumed in the foregoing discussion that all there is in the appropri
ation law is an item for personal service greater in amount or rate as to a given po
sition than the salary or other compensation fixed by law. The discussion has been 
as to the possibility of drawing from sue h an item an implication strong enbugh to 
override the express limitations of the permanent law. As stated, an appropriation 
act is a law of equal dignity during its existence with all other laws of the state, and 
it is not intended in this opinion to hold that a permanent law may not be temporar
ily suspended by an appropriation act. Such things can be done, with respect, for 
example, tc the suspension of the state building code in the expenditure of certain 
appropriations. No reason is perceived why salary limits may not be similarly sus
pended if the intention to produce such a result is clearly expressed in the appropri
ation act. The general assembly has power to suspend laws (Constitution. article 

17-Vol. 1.-A. G. 
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I, section 18.) Indeed, the whole doctrine of implied repeals, so-calle'd, rests upon 
'this power as a foundation. As heretofore intimated, an appropriation law would 
seem to be just as efficacious is a suspension of other laws as any other legislative act 
could be. 

But upon the assumption which has been made in discussing the question sub
mitted, we are not dealing with the extent of the power which the legislature may 
exercise through an app1opriation law, ·but rather \\ith the interpretation of an ordi
nary item appropriating money, which does not expressly suspend existing laws. We 
must determine what effect such an item may have by implication. Here the principle 
employed in dealing with questions of so-called implied 1epeal is controlling. That 
principle is that implied repeals-and because fundamentally all implied 1epeals are 
suspensions, an implied suspension for the definite pe1iod of the life of an appropriation 
law-are presumed against. All laws, whatever the date of their respective enact
ments ma_y be, are to be construed together and effect given to each, if possiJ:-le. A 
later law is not potent to repeal, modify or ·suspend en earlier law unless the provisions 
of the later law are irreconcilably inconsistent with those of the former. In the case 
supposed there is no irreconcilable inconsistency; for the appropriation law expends 
its primary force in setting aside money in the treasury and making it subject to with
drawal; whereas the permanent law rP.lates to a logically distinct subject matter, 
namely, the power to appoint or employ and the limitation on that power with respect 
to the payment of compensation. It ~s only by drawing from the item in the appro
priation law an inference which takes its operation beyond the natural scope of the 
law thai: we are i>,ble to educe an intent to suspend the permanent law. To permit 
such effect to be giv1m to the appropriation law by inference would be violative of the 
prmciple which must be applied m such cases. But where the intended effect of the 
appropriation- law upon the permanent law is not left to conjecture, but is expressly 
stated in the appropriation law, the principle referred to can have no application. 

See-Attorney-General's Report 1908, p. 176. 
Respectfully, 

JOHN G. PRICE, 

Attorney-General. 

292. 

BOARD OF EDUCATION-MAY FUND UNPAID PAYROLLS OF TEACHERS 
AND OTHER EMPLOYES BY BORROWING MO~EY OR ISSUING 
BONDS UNDER SECTION 5656 G. C. 

Board of education may fund unpaid payrolls of teachers and other einployes by 
borrowing money or issuing bonds under section 5656 G. C. 

COLUMBUS, Omo, ::.\fay 12, 1919. 

HoN. GEORGE \VAITE, Prosecuting Attorney, Urbana, Ohio. 
DEAR Srn:-Replymg to your letter of May 1st I beg to advise that the question 

submitted by you has been repeatedly passed upon mthis department and the follow
ing rulmg made: 

A contract for the employment of teachers or other school employes is by virtue 
of section 5661 G. C. valid without a previous appropriation of money sufficient to 
discharge the ~ontract on the part of the school district, or the issuance of a certificate 
of the clerk of the board of education that the money necessary for such pu'rpose is 
in the treasui-y or in process of collection and not appropriated for any other purpose. 
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Therefore, when services are rendered under such contract and, by its terms, money 
is due from the school district to the employe, a valid, legal and binding obligation of 
the distrid for the payment Qf money exists within th.2 meaning of section 5668 G. C., 
and the indebtedness so created may be extended by borrowing money on notes or 
funded by the issuance of bonds under section 5656 G. C. 

See-Reports of Attorney-General 
1912, volume II, page 2027; 
1914, volume II, page 1394; 

Opinions of Attorney-General 
l!H5, volume I, page 477; 
1915, volume II, page 1246; 
1915, volume I, page 328; 
1917, volume I, page 353. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

293. 

DISAPPROVAL OF BOND ISSUE OF VILLAGE OF MT. STERLING
AMOUNT OF ISSUE IX EXCESS OF AMOUNT WHICH COUNCIL, 
,vITHOUT VOTE OF ELECTROS, IS AUTHORIZED TO ISSUE FOR 
PURPOSE PROPOSED. 

COLUMBUS, Omo, May 13, 1919. 

Industrial Commission of Ohio, Columbus, Ohio. 
0EXTLEMEN:-

IN R:B;: Bonds of the village of Mt. Sterling, in the amount of Sl0,000.00, 
for the purpose of extending, enlarging and equipping the Mt. Sterling water 
and light plant, being 20 bonds of 8500.00 each. 

I have examined the transcript of the proceedings of council and other officers 
of the village of Mt. Sterling, relating to the above bond issue, and herewith decline 
to approve the validity of said bonds for the reason that the amount of the issue is in 
excess of the amount which the council of the village of Mt. Sterling, without a vote 
of the electors, is authorized to issue for the purpose indicated in said bond ordinance. 

The bonds in question are issued under authority of section 3939 of the General 
Code. Section 3940 of the General Code, as amended in 107 0. L., p. 578, which 
provides a limitation upon the amount of bonds which the council of a municipality 
may issue in any fiscal year, under the provisions of section 3939 G. C., is as follows: 

"Section 3940: Such bonds may be issued for any or all of such purposes, 
but the total indebtedness created in any one fiscal year, by the council of 
a municipal corporation under the authority conferred in the preceding 
section, shall not exceed one-half of one per cent. of the total value of the 
property in such municipal corporation as listed and assessed for taxation." 

The financial statement contained in the transcript st~tes that the total valuation 
of the property in the village of Mt. Sterling, as assessed for taxation, is Sl,600,000.00 

https://Sl,600,000.00
https://Sl0,000.00
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One-half of one per cent. of this valuation amounts to only $8,000.00, whereas the 
council of the village is attempting to issue 810,000.00, or 82,000.00 in excess of the 
limitation fixed by law. 

The bond issue in question is therefore clearly in excess of the limitation fixed by 
law, and I advise you not to accept the sa'l:ne. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

294. 

APPROVAL OF BOND ISSUE OF THE VILLAGE OF KINSTON IN THE 
SUM OF $5,302.25. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, OHio, May 13, 1919. 

295. 

APPROVAL OF BOND ISSUE OF MORROW COUNTY IN THE SUM 
OF $78,500.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, OHio, May 13, 1919. 

296. 

APPROVAL OF BOND ISSUE OF HUBBARD VILLAGE SCHOOL DIS
TRICT IN THE SUM OF $200,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, May 13, 1919. 

297. 

APPROV.i\L OF BOND ISSUE OF DELAWARE COUNTY IN THE SUM 
OF $14,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLul\rnus, Omo, May 13, 1919. 

https://14,000.00
https://200,000.00
https://78,500.00
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298. 

APPROVAL OF BOND ISSUE OF HARLE:\! TOWNSHIP RURAL SCHOOL 
DISTRICT, DELAWARE CO"CXTY, IX THE SL:\1 OF S2,400.C0. 

Industrial Commission of Ohio, Columbus, Ohio. 

C0Lu:1rnus, Omo, l\fay 13, 1919. 

299. 

APPROVAL OF BOND ISSUE OF THE CITY OF NORWOOD IN THE 
SUM OF 850,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

C0Lu11rnue, Omo, May 14, 1919. 

300. 

APPROVAL OF BOND ISSUE OF THE CITY OF NORWOOD IN THE 
SUM OF 865,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

Cou,1rnus, Omo, May 14, 1919. 

301. 

APPROVAL OF BOND ISSUE OF THE CITY OF NORWOOD IN THE 
SUM OF 810,000.00. 

Industrial Commission of Ohio, Columlus, Ohio. 

CoLUMBus, Omo, Ma) 14, 1919. 

302. 

APPROVAL OF BOND ISSUE OF LICKING COUNTY IN THE SUM 
OF 818,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLUMBus, Omo, May 14, 1919. 

https://818,000.00
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303. 

APPROVAL OF BOND ISSUE OF THE CITY OF LAKEWOOD rn THE 
su:vr OF $84,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, May 14, 1919. 

304. 

APPROVAL OF BOND ISSUE OF AUGLAIZE COUNTY IN THE SUM OF 
$12,500.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, May 14, 1919. 

305 

APPR0VAL OF BOND ISSUE OF AUGLAIZE COUNTY IN THE SUM 
OF $142,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLUMBus, Omo, May 14, 1919. 

306. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
MONROE AND FAIRFIELD COUNTIES. 

HON .. CLINTON COWEN, State Highway Commissioner, Columbus, Ohio. 

C0Lu11rnus, Omo, May 15, 1919. 

307. 

APPROVAL OF BOND ISSUE OF EUCLID VILLAGE SCHOOL DISTRICT 
IN THE SUM OF $260,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, May 16, 1919. 

https://260,000.00
https://142,000.00
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308. 

OHIO STATE "CXIVERSITY-WO::\IEX'S B"CILDIXG-APPROPRIATION 
FOR XEW B"CILDIXG IS XOT "FOR GCRREXT EXPENSES OF 
STATE GOVERX::\IEXT AXD STATE IXSTITUTIOXS"......S"C'BJECT 
TO REFERE:XD"C':\I. 

An appropriation for a new building is not one "for the current expenses of the .~tale 
government and state institutions;" it is therefore sub7ect to the referendum and does not 
go into e.!Ject until after ninety days after the law making ii is filed in the office of the sec
retary of state. 

CoLl:l!Bt:s, Omo, ;\fay 16, 1919. 

Hm;. CARL E. STEEB, Secretary, Board of Trustees, 
Ohio State C:niversity, Columbus, Ohio. 

DEAR Srn:-Receipt is acknowledged of your letter of May 14th requesting 
the ~pinion of this department upon the following question: 

"Attention is called to house bill No. 452, t107 0. L. 51), an act en
titled, to provide for the erection of a Women's building at Ohio Stgte Uni
versity. 

Request is hereby made as to when the appropriation contained in this 
act began and when it fapses." 

The act referred to is in foll as follows: 

"AN ACT 

To provide for the erection of a women's building at the Ohio State Uni
versity. 

Be it enacted by the general assembly of the state of Ohio: 
~ection 1. That for the purpose cf providing for the women students 

of the Ohio State University a place where the required physical education 
can be given, where p1oper rooms may be provided for stud.1, for reading, for 
rest and recreaticn, where the student activities of the young women may 
be centered with proper direction and supervision_ with provision for res
taurant and dining room facilities, where provision for proper social and 
educational development may be provided; there be :>.nd hereby is appro
priated out of ruiy money in the state treasury to the credit of the general 
revenue fund, not otherwise appropriated, the sum of one hundred and fifty 
thousand dollars. 

Section 2. The board of trustees of the Ohio State l;niversity is hereby 
authorized and directed to contract for and superintend the erection of such 
women's building at the Ohio St~.te Vniversity under plans and specifica
tions approved by the governor, and said trustees are hereby authoiized to 
do all things necessary to carry out the intent and purpose of this act.' 

While the first section of this act does not expressly mention the erection of a 
building for the purposes therein referred to, the second section together with the title 
shows that it was the intent of the general assembly not only to authorize, but to "direct" 
(section 2) or to "provide for the erection of" (title) a building for the use of women 
students of the Ohio State University. 

This act was approved :\larch 24, 1917, and if the appropriation therein made 
is one "for the current expenses of the state government and state institutions" it 
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went into immediate effect by virtue of A,rticle II, section 1-d of the constitution; but 
if the appropriation is not such a current expense appropriation it did not go into 
effect on that day, but its effec'tiveness was suspended for t}ie period of ninety days 
from an·d after the day when the act was filed in the office of the secretary of state by 
virtue of article II, section 1-c of the constitution. 

The question thus raised does not require a comprehensive definition of the phrase 
"current expenses" as used in article II, section 1-d, which has been cited. It is only 
necessary to inquire whether or not the expenditure of money for the erection of a new 
building to cost one hundred and fifty thousand dollars is a "current expense" within 
the meaning of the constitution. This department is clearly of the opinion· that it 
is not. Whatever the term "current expenses" may mean as applied to various items 
of expense, it is clear that its meaning ei.;c)udes expenditures in the way of permanent 
investments. A number of decisions of the courts of other states under statutes using 
this term so hold. 

State vs. Marion county, 21 Ifas., 419; 
Sheldon vs. Purdy, 17 Wash., 135; 
Helena Water Works Co. vs. Helena, 31 Mont., 243; 

In Babcock vs. Goodrich, 47 Cal., 488, 510, the phrase was otherwise construed 
and the expense of constructing a new building was held to be ii'ithin its scope, for the 
reason that any other construction would leave the subdivision concerned without 
means to provide new buildings. The court admitted that the construction placed 
upon thb statute was not the natural one. Indeed, the phrase was read as if it had 
been "expenses of the current year" in order to supply what would otherwise have been 
a defect of the legislation. 

But in the case under consideration no such necessity exists. Ample authority 
is vested in the g'eneral assembly to make appropriations for <1ll the expenses of the 
state and its institutions. The requirement is simply that appropriations for ex
penses which are not current shall be subject to the referendum, and for that purpose 
laws providing for them shall not go into effect until aft~ff the expiration of the ninety 
day period. · 

For these reasons you are advised that the appropriation in question became 
effective ninety d2,ys after the law majdng it was filed in the office of the secretary of 
state. Such filing took place on March 24, 1917, and the appropriation therefore 
took effect on June 24, 1917, the day after the expiration of the ninety day period. 

You also ask when this appropriation lapses. Article II, section 22 of the con• 
stitution provides in negative terms that-

"no appropriation shall be made for a longer period than two years." 

No other provision having been made in the law providing for the appropriation, it 
is presumed that the intention of the general assembly was that it should last for the 
full constitutional period. Accordingly, the appropriation will lapse on June 24, 
1919. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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309. 

WHEX A FOREIGX CORPORATIOX :\ffST CO:\IPLY WITH SECTION 183, 
GENERAL CODE. 

A foreign corporation having a "principal 11lace of business" in this slate; at which, 
h nwei·er, is transacted no other part of the corporate business than the collection of accounts, 
is liable lo compliance with section 183 of the General Code and to the payment of at least 
t~e minimum fee under that and succeeding sect-ions. 

CoLUMBt:S, 0mo, l\,fay 16, 1919. 

Tax Commission of Ohio, Columbus, Ohio. . 
GENTLEMEN:-You have requested the opinion of this department upon the follow

ing question: 

"The Federal Oil Company, a foreign_ corporation, has established K 

business office in this state which is designated as its principal place of busi
ness. The company is engaged in the business of boring and drilling for 
pet)roleum; all of its fields are located outside the state of Ohio and the pro
duction activities of the company are conducted in other st::ltes. 

The company does not market its product, but by a standing arrangement, 
apparently made. before the company located an office in Ohio, all of its product 
is sold to another company, which is also a foreign corporation and which 
has no office in the state of Ohio. 

The· company states that the function of the Ohio office consists of re
ceiving checks mailed to it from time to time by the company to which it sells 
its entire product Bnd banking the same in Cleveland where the office is 
located. Though the company's letter does not so state, it is assumed that 
such books of i>ccount as the company would have to keep are kept at the 
Cleveland office. 

The question is as to whether or not this company is required to com
ply with the provisions of section 183 of the General Code." 

That section exacts compliance with its provisions from a foreign corporation 
"owning or using a part or all of its capital or plant in this state, before doing business 
in this state." 

It may be assumed at the outset that some, doubtless very small, part of the capital 
of the company is located in Ohio, though this may consist only of office fixtures. It 
is certain also that in some senses the company is transacting business in Ohio. The 
activities of its Cleveland office are business activities. But the question is as to whether 
or not it is "doing business" within the meaning of section 183 G. C. The report 
required to be filed by that section leads to a determination by the secretary of state of 
"the proportion of the capital stock of the corporation represented by its property 
and business in this state." 

This language is, as the commission is aware, essentially similar to that of sec
tion 5502 G. C. The commission is familiar with the rule established under these 
sections, to the effect that the volume of business done in the state must be measured 
and separated out, so to speak, from the total business of the company, so that it may 
be given equal weight with the factor of property in the determination of the pro
portion of the authorized capital stock upon which the initial fee (under the one sec
tion) and the annual fee (under the other) are to be based. Previous opinions of this 
department have laid down the rules whereby the amount of business represented 
by the production activities of a company may be measured; while the manne of 
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arriving at the volume of business represented by the selling activities of .the com
pany is, of course, very familiar. But there are some business activities of a com
pany of this kind which do not lend themselves to measurement. For example: at 
one end of the line of a manufacturing process comes the activity of buying raw material, 
machinery an'd the like. At the other end of the line comes the ccllection of book 
accounts growing out of the business. That is, the mining or manufacturing com
pany has completed its peculiar activities of mining and manufacture to the point of 
disposing of the product, and none of its activities on that behalf is conducte\i within 
the state; but it maintains an office where its books are kept and where the moneys 
due to it from those to whom it has sold its product are collected and deposited. It 
is manifest that it is not practicable to arrive at any such exact measurement of the 
extent of such activitie's in this state as is possible with respect to the extent of the 
other activities mentioned 

It would be different with a section like section 178 G. C., for example, which re
quires a foreign corporation before it "transacts business in this state" to procure a 
c,ertificate of compliance from the secretary of state and to pay a fee based upon its 
authorized capital stock, without regard to the amount of business done in the state or 
the property owned therein as compared with the total business and property. Un
doubtedly the facts stated with respect to the Federal Oil Comp:.my are sufficient 
to render it 3Jllenable to such a statute. 

Now the language of section 183 G. C. is not distinguishable in purport from 
that of section 178. \Vhat we have to decide is whether or not the fact that there is or 
may.be difficulty in fixing the amount of the initial fee under section 183 G. C. or the 
annual tax under sections 5502 et seq. G. C. in a given case is sufficient to take that 
<;ase out of the operation of these sections entirely. It is the opinion of this department 
that such is not the case and that the company mentioned is liable to compliance with 
section 183. 

~n this connection attention is c2.lled to the fact that the secretary of state under 
section 184 G. C. and the tax commission under the similar provisions of the annual 
fr.inchise tax law are authorized to have recourse to "any other facts coming to his 
knowledge" (section 184); also, that these sections impose a minimum fee, which is 
ten dollars as to the initial fee (section' 184) and the same as to the annual fee (section 
.5583). 

By virtue of these provisions it follows, in the opinion of this department, that a 
foreign corporation which actually does business in this state, though that business 
is of such character and amount, as compared to the· total volume of business done by 
the company elsewhere, as to be almost incapable of measurement and therefore in
finitesimal, is liable to compliance with sections 183 et seq. of the General Code, and 
to annual franchise taxation under sections 5502 et seq. of the General Code, and in 
connection therewith must pay at least the minimum fees under these sections. 

Very respectfully, 
JOHN G. PRICE, 

Attorney-General. 

310. 

ROADS AND HIGHWAYS-STATE AID GRANTED ON APPLICATION OF 
COUNTY COMMISSIONERS-TOWNSHIP LIABLE TO COUNTY FOR 
TOWNSHIP'S SHARE BY ACT OF 103 0. L. 449. 

Where a highway im])Tovement has been made with state aid granted on application 
of county commissioners, in accordance with highway laws as amended, 103 0. L. 449, 

https://Comp:.my
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et seq., the township is under a liability lo the county for the township's share as defined 
in section 1208 G. C. (103 0. L. 456), unless such share has bem u·afred and assumed by 
the county upon resolution adopted by the county commissioners as prorided in section 
1210-1 G. C. (103 0. L. 457). 

Cou::11n1;s, Omo, May 16, 1919. 

HoN. B:-i;ao, X. ScHLESINGER, Prosecuting Attorn£y, Columbus, Ohio. 
DEAR Srn:-The receipt is acknowledged of letter of :\1av 6, 1919, from your office 

and signed by your assistant Mr. Summers, reading as follows: 

"On December 17, 1913, the commissioners of Franklin county, Ohio, 
filed a petition with the state highway commissioner for the improvement 
of the Columbus and Washington C.H. I. C. H. Xo. 50, extending from the 
corporate limits of the city of Columbus southwardly to the boundary 1m;e 
between Franklin and Pickaway counties. The highway commissioner 
granted the improvement and the bonds of the county for fifty per cent. of 
the improvement covering the share of Franklin cqunty, three townships within 
said county, and the abutting property owners were sold on the 1st of August, 
1914, and the contract for said work was executed on the 31st day of August, 
1913 (1914) by the state highway commissioner, the same being approved by 
the county commissioners. So far as the records show, no notice of the im
provement was given officially to the trustees of Franklin, Jackson and Pleasant 
to"'"Il.ships of this county, through which· the road passes and in which the 
road was improved as per petition and contract. The work was complete(l 
some time in the latter part of 1915 or the early part of 1916, but the cost 
thereof was not certified as required by the statute to the auditor of Franklin 
county until the 30th day of January, 1918. 

The trustees of each of the three townships above ment~oned have been 
notified of the certification of the cost and requested by the county commis
sioners that they pay the three-fifths of the twenty-five per cent. as provided 
by statute anu assess the cost of two-fifths of the twenty-five per cent. against 
the abutting property owners. Pursuant to this notice, the trustees in each of 
these fuwnships have promised to assess the proper proportion against the 
abutting property owners and Franklin to"\\nship did so last fall. However, 
the trustees of Jackson and Pleasant t'ownships refuse to pay the three-fifths 
of the twenty-five per cent provided for in section 1208 G. C. as amended in 
103 0. L. page 456 on the advioe of an employed attorney who states that 
section 1210-1 G. C., 103 0. L., page 457, by inference indicates that, unless 
the trustees agreed to pay a part of the cost of the road improvement, they 
are not bound for any part of the cost. They do, however, admitthat;they will 
have to assess the two-fifths of twenty-five per cent. against the abutting 
property owners. 

I, therefore, desire your opinion whether the trustees are bound for 
the payment of their share as provided in section 1208 G. C. and whether the 
county has a right of action under the above circumstances for that share." 

Said sections 1208 and 1210-1 G. C., as amended by act of April 18, 1913, and 
hence as they are applicable to the situation stated by you, read as follows (103 O. L 
456-457): 

"Sec. 1208. Except as otherwise provided, one-fourth of the cost and 
expense of such improvement, except the cost and expense of bridges and 
culverts, shall be apportioned to the township or townships in which such 
road is located. Of the amount so apportioned, three-fifths shall be a charge 
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upon the whole towush,ip or townships and two-fifths shall be a charge upon 
the property abutting on the improvement. The township trustees shall 
apportion the amount to be paid by the owners of the abutting property ac
cording to the benefits accruing to the owners of land so located. A.t least 
ten days' notice of the time and place of making such apportionment shall 
be given to the persons affected thereby, and an opportunity given them to 
be heard in the manner provided by law for the assessment of the cost and 
-expense of establishing township ditches. If the improvement lies in two 
or more townships, the amount to be paid by each shall be apportioned ac
cording to the number of lineal feet of the improvement lying in each town
ship. 

Sec. 1210-1. The county commissioners of a county in which a high
way is constructed under the provisic;ms of this act may, by resolution, waive 
any part or all of the apportionment of the cost and expense of such high
way as herein provided to be paid by the township or townships or abutting 
property owners, and assume any part or all of the cost and eiqJense of such 
highway improvement in excess of the amount received from the state up 
to the entire cost and ei..-pense of such highway improvement without any 
assessment whatsoever upon any township or townsh•ips -of the property 
abutting on suc'h highway. The township trustees of any township in which 
a highway is constructed under the provisions of this clmpter may, by res
olution, w11ive any part or all of the apportionment of the cost and ei..-pense 
of such highwey as herein provided to be paid by the county or abutting 
property owners and assume eriy part or all of the cost and expense of such 
highway improvement in excess of the amount received from the state up 
to the entire cost and expense of such highway improvement without an 
assessment upo~ the ctlunty or owners of abutting property upon such high
way." 

It is worthy of note that the trustees and their attorney are basing their claim 
upon inference from these sections, rather than upon the express terms thereof. It 
is believed that a short exl1mination into the history and context of these sections 
will demonstrnte tlil1t there is no ground for such r,n inference. 

Sections 1206 to 1210 became effective as a part of the origind General Code 
upon its enactment in February, 1910, 11nd in their form at thl1t time read as follows 
{General Code 1910 as issued by ·commissioners of public printing): 

"Section 1206. One-half of the cost r,nd expenses of the construction 
of the improvement shall be paid by the treasurer of state upon the warrant 
of the auditor of state issued upon the requisition of the state highway com
missioner, from a specific appropriation made to carry out the provisions 
-of this chapter. 

Section 1207. One-half of the oost and expenses of such improvement 
shall be paid by the treasurer of the county in which the highway is loca'ted 
upon the order of the county commissioners, issued upon the requisition 
of the state highway commissioner, from any funds in the county treasury 
for the construction of improved highways under the provisions of this chap
t'er. One-half of the amount so paid by the county shall be apportioned 
by the county commissioners to the township or townships and the abutting 
property as provided in the next section. 

Section 1208. One-fourth of the costs and expenses of such improve
ment shall be apportioned to the township in which such road is located. 
Of the amount so apportioned to the township, three-filths shall be charged 
upon the whole township and two-filths shall be a charge upon the property 
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abutting on the improvement. The township trustees shall apportion the 
amount to be paid by the abutting property according to the benefits ac
cruing to the owners of lands so located. At least ten days' notice of the 
time and place of making such apportionment shall be given to persons af
fected thereby, and an opportunity given them to be heard in the manner 
provided by law for the assessment of the costsofestablishingcou'nty roads. 

Section 1209. If a railway corporation owns in fee a strip of land along 
the sitle of the highway upon which it operates a steam or electric railway, 
the land back of such strip shall be regarded and treated as abutting upon 
such highway for all purposes of abutting ownership, and both such strip 
and land back thereof shall be assessed as provided in the preceding section. 

Section 1210. The township trustees shall certify the assessment to 
the county auditor, who shall place it upon the tax duplicate against the 
property benefited. The county treasurer sha.ll collect such assessment in 
the same manner as other taxes are collected, and in such payments as may 
be approved by the county auditor. The township trustees shall pay the 
portion of the costs and expenses assessed to the township in the same manner 
as other claims are paid." 

As they thus read, said sections were adapted from sections 8, 16 and 17 of the high
way act of 1908, appearing in !)!) Ohio Laws 314. 

Said five sections remained in their form as above quoted until certain amend
ments to them were made by act of May 31, 1911, approved June 9, 1911 (102 0. L. 
342, 343). Said amendments, however, do not appear to have changed in the least 
the percentages which by the mandate of the sections in their ea11ier forms were to 
be charged respectively to the township and property owners; nor do said P.mend
ments n.ppear to have relaxed the mandatory terms providing that the township and 
property owners should bear a part of the cost, or to h:we changed the asseRsrnent 
proceedings which the township trustees arc commanded to carry out. 

However, bY., an entirely new supplemental section designated as section 1210-1 
(102 O. L. 344), enacted contnmpomneously with the making of said amendments, 
an optional or alternative plan was provided whereby, upon action by the county com
missioners or township trustees, the percentP.ges might be changed, said section 1210-1 
as then e1rncted reading as follows: 

"The coun'ty commissioners of a county in which a ron.d is constructed 
under the provisions of this act may, Ly resolution, waive any part or all of 
the apportionment of the cost and expense of such road as herein provided to 
be paid by the township or townships or abutting property owners, and 
assume any part or all of the cost and expense of such road improvement 
in excess of the amount received from the state up to the entire <'Ost and 
expense of such road improvement without 2.ny 2.ssessmcnt whatsoever upon 
any township or townships or the property n.butting on such road. The 
township trustees of any township in which a ro;i,d is constructed tmder 
the provisions of this chapter may, by resolution, waive any part or all of the 
apportionment of the cost and expense of such road as herein provided to 
be paid by the county or abutting property owners n.nd assume n.ny part 
or all of the cost n.nd e~1Jense of such road improvement in excess of the amount 
received from the stde up to the entire cost and expense of sueh road im
provement without an assessment upon the county or ownen; of abutting 
property upon such road." 

A comparison of said section 1210-1 as just quoted with its amended form as 
quoted above from 103 0. L., shows that the only chunge made by the amendment 
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was the substitution of the word "highway" in the amended form for the word "road" 
in the earlier form. 

It thus clearly appears by sections 1206 to 1210 that a legislative policy had been 
established prior to the time of the original enactment of section 1210-1, whereby 
as to certain classes of road improvement the state would contribute a definite por
tion of the cost, the remaining porticn hy mandatory provisions being distributed 
among county, township and property owners. Certainly no question could have 
been raised prior to the enactment of section 1210-1 G. C., that the township by any 
means might be relieved of its statutory portion. An inflexible rule had been laid 
down as to the portions to be.borne, and methods had been provided for raising money 
to pay such shares. That policy was not changed in the least by any amendments 
made at the time thnt section 1210-1 was enacted, or by the legislative act of which 
it is a part. However, to provide for varying local conditions and to permit of the 
handling of such local conditions by local officials, the legislature enacted as a sup
plemental section said section 1210-1. Of course this requ'ired a slight change in the 
phraseology of section 1208, so that as amended 102 0. L. 343 it opened with the 
words "Except as otherwise provided," etc., which words were retained in the amend
ment of the section in 103 Ohio Laws. 

In the light of the foregoing observations, does it not become entirely clear that 
the offic_ial action permitted by section 1210-1 G. C. is an action authorized for the 
purpose of relieving an obligation already established by statute, and is in no sense 
an action required to be taken as a step in establishing au obligation? And this being 
true, how can the township claim to have been relieved of its statutory obligation, 
unless it can show that the commissioners took action as provided in section 1210-1? 
You say that as far as the records show, no notice of the improvement was given of
ficially to the trustees of the several townships. It is not perceived how that fact 
is in point. The statutes did not require any such notice; hence there can be no claim 
on the township's part of waiver by the county, for as stated by Davis, J., in the case 
of List vs. Chase, 80 0. S. 42, at p. 49 of the opinion: 

"A waiver is a voluntary relinquishment of a known right. It may be 
made by express words or by conduct which renders impossible a perfor
mance by the other party, or which seems to dispense with complete per
formance at a time when the obligor might fully perform. Mere silence will not 
amount to waiver where one is not bound to speak." 

Furthermore, the legislature, in adopting section 1210-1, made use of language 
indicating precisely that the action of the county commissioners, if taken at all, should 
be for the purpose of relieving a burden falling upon the township and property own
ers, and not for the purpose of creating one. The terms of the statute are th:tt the 
county commissioners-

"may, by resolution, waive any part or all of the apportionment as herein 
provided to be paid by the township or tovmships or abutting property owners, 
and assume any part or all of the cost and expense of such highway improve
ment in excess of the amount received from the state up to the entire cost 
and expense of such highway improvement without any assessment whatso
ever upon any township or townships or the property abutting on such high
way." 

When we keep in mind the rule, long established in Ohio, that the powers granted 
county commissioners are to be strictly construed, and that the commissioners repre
sent the county in its financial affairs only so far as authority is given them by st:>tute 
(State ex rel. vs. Com'rs., 11 0. S. 183; Jones vs. Com'rs., 157 Q. S. 189, and many other 
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c:>.ses). we c:>.n only conclude from the language above quoted that there is but one 
way in which the county may be held to have waived and assumed the share of the 
township or property owners, namely, by affirmative action of the commissioners in 
strict compliance with section 1210-1 G. C. 

While you make no reference to former section 1200, it is thought proper to call 
attention to it. Said section, as in force at the time of the beginning of the improve
ment pr0<·eedings you mention, read as follows (103 0. L. 455): 

"Section 1200. Before their approval of the proposed highway improve
ment, the county commissioners may require that the trustees of the town
ship or townships through which it extends by resolution approve the con
struction of the same and agree to pay twenty-five per cent. of the cost and 
expense thereof, excepting the cost of construction or improvement of bridges 
and culverts." 

Construed in connection with former sections 1206 to 1210, inc., the seeming 
purpose of section 1200 was to allow the co=issioners, before approving a highway 
improvement, to require the trustees of an affected township to asmme in the first 
instance the whole twenty-five per cent. which, according to sections 1206 to 1210, 
inc., was payable three-fifths by the townships and two-fifths by the property owners
in other words, to require the township to guarr.ntee in advance thP. <'ollection of the 
property owners' share. But to say the least, said section 1200 affords no ground 
for a claim that the trustees were to be notified in advance of the intention to proceed 
with the improvement or an intention to charge the township with a part of the cost; 
for the matter of securing the approval and ngreement was purely optional with the 
commissioners and in addition is to be treated as a provision for the protection of the 
county, rather than the township. It will be noted also that the optional charncter 
of the provisions of section 1200 is emphasized by reference to the fact that in its ori
ginal form the section provided in mandatory terms that the commissioners should 
require the approval and agreement of the trustees (see section 1200 in c;riginal 1910 
edition of General Code). 

For these reasons, the specific answer to your question iH that the trustees urc 
bound for the payment of their share as provided in section 1208 G. C. and that the 
county has a right of action for such share. 

Respectfully, 
JoHN G. PmcE, 

Allorney-General. 

311. 

ROADS AXD HIGHWAYS-ASSESS:.\1EXTS :.\IA.DE PRIOR TO EXACT
:.\lENT OF CASS HIGHWAY LAW. 

(1.) With respect to those roads constructed with state aid granted on application 
of county commissioners, improi·ement proceedings as to which became pending proceed
ings during the year 1911 and from that time until the first ilionday in September, 1915, 
at u-hich time the Cass law became effective, the property owners' share must be assessed 
and collected, and the township's share must be paid, unless such respective shares have been 
waived and assumed in accordance with former section 1210-1 G. C., the manner of the 
assessment to be as prescribed by statules in force when the improrement proceedings became 
pending. 

(2.) Assessment for improi·ements mentioned in next preceding paragraph (1) must 
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be confined to such realty as immediately abuts the improvement, subject only to the ex
ception created by former section 1209 as to railroad right of way and land adjoining it. 

(3) The rule stated in next preceding paragraph (2) is applicable to improvements 
made under Cass law (said former section 1209, howei•er, having been broadened and re
enacted as section 1215 in Cass law). 

(4.) A road improvement proceeding becomes a pending proceeding at the time the 
state highway commissioner approves_ the application of the county commissioners for 
state aid as to such improvement, and orders the coun'y surveyor to make plans, etc., for 
such improvements. · 

CoLu.Mnus, Omo, May 16, 1919. 

HoN. GEORGE W. SHEPPARD, Prosecuting Attorney, Porti,mo·uth, Ohio. 
DEAR Srn,-Attention has been given your communication of April 12, 1919, 

addressed to this department, reading as follows: 

"John G. Harper, surveyor of Scioto county, Ohio, has submitted to me 
the following questions and has asked me to submit them to your depart
ment for legal opinion: 

'Can assessment be made on all roads constructed during the years of 
1911, 1912, 1913, 1914 and 1915 which is prior to Cass highway law, September 
6, 1915, if assessment has not been waived by county commissioners? 

How can arnessment be made during this time-I mean cen assessment 
be made on abutting property owners one-half mile or one mile from im
provements? Can the township be assessed with improvements made during 
these various years if the county commissioners did not wr,ive their asrnss
ment? How shall the assessment be made under the Cass law? 

If an improvement was started prior to the Cass law; that is, surveys, 
plans, etc., all of the preliminary work done, the improvement contracted 
for and made under the Cass law, can assessment be made on this improvement 
if not waived by county commissioners? 

If the preliminary work is started, under the Cass law (that is, surveys 
ordered and made, plans prepared, etc.), and the contract is let under the 
present law, shall the assessment be made under the Cass law or the present 
law?' " 

From the trend of your inquiries and from information coming to this depart
ment it is assumed that you have io mind only those road improvements <Ls to whirh 
state aid W'lS granted on application of county. commissioners; hence the views ex
pressed and conclusions stated herein will have reference only to such improvements. 
The foregoing statement is made because of the fact that for several years past our 
statutes have provided for state rid under certain conditions upon application by 
township trustees; and it is important to bear in mind that the proceedings in con
nection with such an application are somewhat different from those relating to an 
application for state aid by the county commissioners. 

Your first and third inquiries are as to whether the so-called "assessment share" 
or "property owners' shne" may ot this time be lawfully assessed, and whether the 
so-called "township share" may at this time be. lawfully collected as to improvements 
pending prior to the taking effect of the Cass act on the first Monday in September 
1915 if there has been no waiver by the county as to the payment of such shares. 

These two inquiries will be considered together for the reason that both of them 
involve consideration of forme'r sections 1206 to 1210 G. C. as well as of an enactment 
formerly designated as section 1210-1 G. C. 

Sections 1206 to 1210 became effective as a part of the original General Code 
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upon its enactment in February, 1910, and in their form at that time read as follows 
(Generol Code 1910 as issued by commissioners of public p1 inting): 

"Section 1206. One-half of the cost and eiq>em-es of the construction 
of the improvement shall be paid by the treasurer of stde upon the warrant 
of the P.uditor of state issued upon the requisition of the state highway com
mi.~sioner, from a specific appropriation made to C:lITY out the provisions of 
this chapter. 

Section 1207. One-half of the cost and expenses of such improvement 
shall be paid by the treasurer of the county in which the highway is located 
upon the order of the county commissioners, issued upon the requisition of 
the ;;tate highwP.y comm~sioner, from ::.ny funds in the county treasury for 
the construction of improved highways under the provisions of this chapter. 
One-half of the amount so paid by the county shall be apportioned by the 
county commissioners to the township or townships and the abutting prop
erty as provided in the next section. 

Section 1208. One-fourth of the costs and expenses of such improve
ment shall be apportioned to the township in which such road is located. Of 
the amount so apportioned to the township, three-fifths shall be charged 
upon the whole township and two-fifths sh2JJ be a charge upon the property 
abutting on the improvement. The township trustees shall apportion the amount 
to be paid by the abutting property according to the benefits accruing to 
the owners of lands so located. At least ten days' notice of the time and place 
of making such apportionment shall be given to persons affected thereby, 
and an opportunity given them to be heard in the manner provided by law 
for the assessment of the costs of establishing county roads. 

Section 1209. If a railw:i,y corporation owns in fee a strip of land along 
the side of the highway upon which it operates a steam or electric railway, 
the land back of such strip shall be regarded and treated as abutting upon 
such highway for all purposes of abutting ownership, ::md both such strip 
and land back thereof shall be assessed as provided in the preceding section. 

Section 1210. The township trustees shall certify the asessment to 
the county auditor, who shall place it upon the tax duplicate against the 
property benefited. The county treasurer shall collect such assessments in the 
sr,me manner as other taxes are collected, and in such payments as may be 
approved by the county auditor. The township trustees shall pay the 
portion of the costs and expenses assessed to the township in the same 
manner as other claims are paid." 

As they thus read said sections were adapted from sections 8, 16 and 17 of the highway 
act of 1908, appearing in 99 Ohio Laws, 314. 

Said five sections remained in their form as above quoted until certain amend
ments to them were made ay act of May 31, 1911, approved June 9, 1911 (102 0. L. 
342, 343). Said amendments, however, do not appear to haye changed in the least 
the percentages which by the mandate of the sections in their earlier forms were to 
be charged· respectively to the township and property owners; nor do said amend
ments appear to have relaxed the mandatory terms providing that the township and 
property owners should bear a part of the cost, or to have changed the assessment 
proceedings which the township trustees are comm:mded to carry out. 

However, by an entirely new supplemental section designated as section 1210-1 
(102 0. L. 344), enacted contemporaneously with the making of said amendments, 
an optional or alterative plan was provided whereby, upon act)on by the county com
m1Ss1oners or township trustees, the percentages might be changed,-said section 
1210-1 as then enacted reading as follows: 
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"The county commissioners of a county in which a ror,d is constructed 
under the provisions of this act may, by resolution, waive any part or all 
of the apportionment of the cost 2.nd expense of such road as herein provided 
to be paid by the township or townships or abutting property owners, and 
assume any part or all of the cost and expense of sue1h road improvement in 
exc'ess of the amount received from the state up to the entire cost and 
expense of such road improvement without any 2.ssessment whatsoever 
upon any township or townships or the property abuttng on such road. 
The township trustees of any township in which a road is constructed under 
the provisions of this c1rnpter m:,,y, by resolution, waive any part or all of 
the apportionment of the cost and expense of such ro2.d as herein provided 
to be paid by the county or abutting property owners and assume any part 
or all of the cost and ell.-pense of such road improvement in excess of the 
amount received from the state up to the entire cost and ell.-pense of such 
road imp\rovement without an assessment up-on the county or owners of 
abutting property upon such road." 

Sections 1206 and 1208 were subjected to further amendment, and section 1210-1 
was also amended by act of April 18, 1913, in these particulars: (103 0. L. 456-457.) 

(a) The words "and bridges" were :,,dded 2.t the end of section 1206,-the ef
fect of the amendment being to make county bridge funds available for the county's 
share of road imp'rovement. 

(b) The clause "except the cost and expense of bridges and culverts" was in
serted in section 1208; 2.nd the cl2.urn "in the manner provided by law for the assess
ment of the cost and expenses of establishing township ditches," was substituted in 
said section 1208 for the clause "in the manner provided by 12.w for the assessment 
of the cost 2.nd expense of establishii,g county roads"-the effect of such respective 
insertion and substitution being to except from the tot2.l cost the item of bridges and 
culverts in c&lcubting shares of township and property owners; and to set up as assess
ment proceedings to be followed by the township trustees, the township ditch assess
ment proceedings in lieu of assessment proceedings relating to establishment of county 
roads. 

(c) The word "highway" was substituted for the word "roads" in section 1210-1. 

As no further changes were made in the series of statutes 1206 to 1210 or in sec
tion 1210-1, until the passage of the Cass act, the above references to the history of 
said sections carry us through the period covered by your first and third inquiries. 

Assuredly a mere reading of these statutes is convincing that they place upon 
affected townships a positive obligation to pay a definite share of the cost of the im
provement, and that they also make mandatory the payment of a definite share of 
such cost by affected property owners,-the making of such assessment being a duty 
cast upon township trustees to be carried out .either in accordance with the plan of 
township ditch assessment or county road establisl;iment as,sessment, depending on 
which plan was enjoined by statute in force at the time the road improvement became 
a pending proceeding as hereinafter defined. 

Of course, as to those road improvements which became pending proceedings after 
June 9, 1911, and before the first Monday in September, 1915, there was an option 
in the county commissioners by virtue of said section 1210-1 to assume ell or a part 
of the to,vnship's share and all or a part of the property owners' share, and a like op
tion in the township trustees to assume all or a part of the coun.ty's share and l'Jl or 
a part of the property o,vners' share (which option, it may be said in passing, was 
as of the first Monday in September, 1915, and now is, restricted by section 210 of 
the Cass act, now section 1217 G. C. to the extent th2.t in all cases the property owners 
must pay et least ten per cent.) The very terms of said former section 1210-1 indi 
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cate that affirmative and formal action by the commissioners, namely, the passage 
of a resolution, is a necessary step to the assumption by the county of 2.ny part or all 
of the township's or property owners' share; for the section says in so many words 
that the county commissioners "may, by resolution, wuive," etc. The m:e of the 
word "wllive" and the requirement of formal action by resolution serve to emphasize 
the mambtory character of the other sections referred to, concerning the share to 
be borne by the towmhip and property owners, if the commissioners have not seen 
fit to exercise the option of waiver. 

Furthermore, in this connection, attention is called to an opinion of this depart
ment of dl\te June 28, 1913, Annu2.l Reports of th.e Attorney General for 1913, page 
1279, in which it was held with reference to sections 1206 to 1210 as they stood prior 
to the enactment of section 1210-1 that no power was lodged in the township truswes 
to waive the ten per cent. provided by statute to be assessed against property owners, 
and cause said ten per cent. to be charged to the township. The same rule would 
apply to county commissioners in the absence of section 1210-1; and as a matter of 
course, if the commissioners took no action under section 1210-1, no claim can rea
sonably be made that either the township or property owners have been relieved of 
their respective shares. 

Perhaps some reference should be made to former section_ 1200, which as incor
porated into the original enactment of the General Code in 1910 re2.d as follows: 

"Before their approval of a road improvement, the county commissioners 
shall require that th_e township or townships through which it extends shall 
pay twenty-five per c-cnt. of the costs thereof, and that the trustees, by resolu
tion, approve its construction." 

By above mentioned act passed May 31, 1911, said section was amended to read 
as follows (102 0. L. 341); 

"Before their approval of the proposed road imp.rovement, the county 
commissioners may require that the trustee11 of the township or townships 
through which it extends agree to pay twenty-five per cent. of the cost and 
expense thereof, and that the trustees by resolution, approve the construction, 
improvement, maintenance or repair of the same." 

Of c'ourse, no claim could be made that the section as thus amended and becoming 
effective as of June 9, 1911, implies that as a condition precedent to charging the town
ship with any part of the cost, the trustees must agree to assume twenty-five per cent. 
of the cost and by resolution approve the construction of the road, etc., for .i.s amended 
said section left entirely to the option of the commissioners the matter of requiring 
agreement and approval of trustees. 

On the other hand, the exact purpose of the statute as it stood prior to said amend
ment is somewhat vague, since co-existing sections 1206 to 1210 sufficiently provided 
for the shares to be paid by the township and property owners-twenty-five per cent 
in all. Probably the real intent of the section as it read before the amendment was 
to make the township liable in the first instance for the whole twenty-five per cent., 
including township's share and property owners' share as defined in sections 1206 
and 1210; just as the county was made liable to the state in the first instance for the 
whole cost of the improvement over and above the portion assumed by the state. In 
any event, the several sections must be construed together, and from that standpoint, 
as well as from the fact that said section 1200 was plainly for the protection of the 
county as against the townslrip and property owners, the provisions of said section 
cannot be construed as mandatory in the sense that the township and property owners 
would be relieved if the commissioners failed to make the requirement, in other words, 
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the positive statutory obligation laid on the township and property owners by sections 
1206 to 1210 is not to be avoided by the failure of the commissioners to perform an 
act required by another section (1200) of the same series of statutes. 

Your second inquiry relates to the point whether as to improvements pending 
before Cass law became effective, assessments may be made against lands other than 
those immediately abutting the improvement, or to state your question specifically, 
whether a one-half mile or one mile assessment zone is permissible. You will find 
this question to have been answered in an opinion of this department heretofore ren
dered (Opinions of the Attorney General for 1916, p. 309), to the effect that the assess
ment may be made only against property abutting the improvement, and not against 
other property that might be embraced within a one-mile zone. True, the opinion 
just referred to related to the statutes as amended by the Cass law, but the opinion is 
equally applic.-1ble to the statutes as they existed before the Cass law took effect, the 
plan of having an assessment zone of one-half mile or greater extent not having made 
its appearance in the statutes relating to state aid improvements until the passage 
of the White-Mulcahy act, effective en Jun:e 28, 1917. 

Your tourth question is: How shall assessment be made under the Cass law? 
It is assumed that you mean by this to inquire whether the assessment may include 
other land than that immediately abutting the improvement; hence the opinion last 
above referred to constitutes an answer to the effect that the immediately abutting land 
oPly may be assessed. The assessment procedure to be followed b)' the township 
trustees is set forth in section 207, et seq. Cass law (106 0. L. 637), which sections 
were designated sections 1214 et seq., G. C. It has already been noted that as to 
Cass law improvements, no option was left in either co nty commissioners or township 
trustsEs to waive assessment of, and assume, property owners' share. 

The rule stated as to abutting realty is subject to an exception specified in former 
se tion 1209 (which with certain changes became section 1215 of the Cass law). re
lating to railroad right of way, etc., and lands adjoining it. 

Your fifth and sixth questions relate to the matter of what set of statutes is to be 
followed in making the assessment. These questions are found to heve been fully 
answered by an opinion of this department, not yet in print, rendered to Hon. Franklin. 
J. Stalter, prosecuting attorney, Upper Sandusky, Ohio, under date of April 29, 1918, 
copy.of which is enclosed. You will find on examination that it constitutes specific 
answer to your sixth question and an answer upon principle to your fifth question. 

Of course, it must be borne in mind as a general principle when making assess
_ments, that no tract of land may be assessed in excess of special benefits conferred 
(Railway vs. Cincinnati, 62 0. S. 465). This constitutionr1 limitatic~ is recognized 
in the statutes above referred to, wherein we find the expression, "according to the 
benefits accruing." It will be found, also, that the Cass act and White-Mulcahy act 
provide a special limitation of thirty-three per cent. of tax value. 

In conformity with the views expressed herein and in the opinions P,bove referred 
to, specific answer to your quest'ons may be made as follows: 

(1) With respect to all roads, improvement proceedings as to which became pend
ing proceedings during the year 1911, and from that time until the first Monday in 
September, 1915, property owners' share must be assessed and collected, and the 
township's share must be paid, unless such respective shares have been waived and 
assumed in accordance with former section 1210-1, the manner·of the assessment to 
be as prescribed by statutes in force when the improvement proceedings became pend
ing. 

(2.) Assessments for improvements mentioned in next preceding paragraph (1) 
must be confined to such reality as immediately abuts the improvement, subject only 
to the exception created by former section 1209 as to railroad right of way and land 
adjoining it. 

(3.) The rule stated in next preceding paragraph (2) is applicable to improve-
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ments made under Cass law (said former section 1209, however, having been broadened 
and re-enacted as section 1215 in Cass law.) 

(4.) A road improvement proceeding becomes a pending proceeding at the time 
the state highway commissioner approves the application of the county commissioners 
for state aid as to such improvement, and orders the county surveyor to make plans, 
etc., for su:·h improvement. • 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

312. 

APPROVAL OF THREE LEASES FOR COAL LANDS TO JOSEPH CARPEN
TER, SHIRLEY E. WALDREN AND GEORG~ U. BONE. 

HoN. A. V. DONAHEY, Auditor of State, Columbus, Ohio. 

COLUMBUS, Omo, :\-IAY 19, 1919. 

DEAR Srn:-Acknowledgment is made of the receipt of your letter dated May 
10, 1919, with which it is noted you submit three leases from the auditor of state to 
Joseph Carpenter, Shirley E. Waldren and George U. Bone, for the approval of this 
department. 

It is noted that the premis_es described. in these leases are a part of section 16 and 
that provision is made in section 3209-1, as amended in 105 0. L., page 6, for the auditor 
of st'.lte to lease the coal in and under such lands ,is provided in said section, "upon 
such terms and for such time as will be for the best interest of the beneficiaries thereof.'' 

It is noted also from the facts in your letter that the coal sold under these leases 
is contained in pockets and is of no value except for wagon mining. 

It is also noted that a reservation is made in these leases for coal lying below 
the level of the valley. 

A careful examination of these leases, and. consideration of the laws :>,pplicable 
to such leases, convince this department that they are executed in conformity with 
section 3209-1 G. C. and are for the best interests of the beneficiaries of section 16, 
and for these reasons these leases are therefore approved. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

313. 

APPROVAL OF BOXD ISSUE OF DEFIANCE COCNTY IN THE SUM OF 
S180,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

Cou:~rni:;s, Omo, l\Iay 20, 1919. 

https://S180,000.00
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314. 

APPROVAL OF BOND ISSUE OF DEFIANCE COUNTY IN THE SUl\1 OF 
$59,400.00. 

Industrial Commission of Ohio, Colu'-mbus, Ohio. 

COLUMBUS, OHio, May 20, 1919. 

315. 

APPROVAL OF BOND ISSUE OF MONTGOMERY COUNTY IN THE SUM 
OF $18,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, OHio, May 20, 1919. 

316. 

APPROVAL OF BOND ISSUE OF MONTGOMERY COUNTY IN THE SUM 
OF $21,000.00. 

Industrial Commission of Ohio, Columbus Ohio. 

COLUMBUS, QHio, May 20, 1919. 

317. 

APPROVAL OF BOND ISSUE OF MONTGOMERY COUNTY IN THE SUM 
OF $20,500.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, OHio, May 20, 1919. 

318. 

APPROVAL OF BOND ISSUE OF AUGLAIZE COUNTY IN THE SUM OF 
$6,600:00. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLUMBUS, Omo, May 20, 1919. 

https://20,500.00
https://21,000.00
https://18,000.00
https://59,400.00
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319. 

APPROVAL OF BOXD ISSCE OF HCROX CO"CXTY IX THE SC:'11 OF !521,750.00 

Industrial Commission of Ohio, Columbus, Ohio. 

Cou::::1rnt:s, Omo, :\fay 20, 1919. 

320. 

APPROVAL OF BOXD ISSUE OF HUROX COUXTY IX THE SU:'11 (JF 

819,300.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLmrnt:s, Omo, May 20, l'.11!1. 

321. 

INTOXICATING LIQUORS-LAWS OPERATIVE RELATING TO POSSES
SION OR STORAGE OF LIQUORS AT TIME PROHIBI'l~ION AMEND
MEXT TO OHIO CONSTITUTION BECAME EFFECTIVE. 

Neither the prohibition, amendment to the Ohio constitution nor statutes of the state 
now operative prevent the removal of liqiwr from the state nor purport to penalize the pos
session or storage of liquor. 

CoLullrnus, Omo, May 21, 1919. 

Slate Liquor Licensing Board, ColumbuB, Ohio. 
GENTLE~rnN:-Under date of May 6, 1919, you requested my opinion as follows: 

"We are in receipt of the following inquiry from an attorney of East 
Liverpool, Ohio: 

'May liquor remaining in stock after May 27th be stored in this city 
outside of the pi::lce where the business was conducted, if so, may such liquor 
be legally shipped outside of the state :>.t any time before July 1, 191!)?' 

Will you kindly furnish this department an opinion on the above ques
tion?" 

I am presuming that your inquiry relates to the state of the Ohio law upon the 
subject involved, and in reply to such inquiry I advise that the provisions of the pro
hibition amendment to become effective May 27th do not in terms provide against 
the posse~sion or storing of liquor within the state; nor is there statutory law now in 
operation dealing with that specific phase of the subject. 

True, tne possession and storn.ge of liquor may well be made the subject of legisla-
- tion looking to the enforcement of the prohibition l!.mendment, and while such pro

visions may be embodied in legislation considered or to be considered before the present 

https://storn.ge
https://819,300.00
https://521,750.00


536 OPINIONS 

session of the general assembly, yet none of such legislation is now in effect, and there
fore has not been examined in connection with the consideration of yqur inquiry. 

Likewise the provisions of federal legislation have not been considered, since it 
was presumed your inquiry relates to laws cognizable by the administrative agencies 
of the state. · 

As thus considered, I advise in answer to your inquiry that the possession and 
storage of liquor in Ohio is not the subject of legislation now in force .. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

322. 

INTOXICATING LIQUORS-DISCUSSION OF STATUTES RELATIVE TO 
REFUNDERS FOR LIQUOR LICENSE ASSESSMENTS. 

The thousand dollar tax provision and the Sunday closing provision of the Ohio statutes 
are cumulative regulations of the liquor traffic, and among other regulatory measures, are 
to be construed and applied together. The observance of one creates_ no immunity from 
the observance of the other, and no part of the tax asses~ment is referable to the "closed 
day." 

The last business day of the present tax year is Saturday, May 24, 1919, and dealers 
are not entitled to a ref under as of May 25th by virtue of the Sunday closing requirement. 

In case of refunders ordered by the common pleas court in pursuance of section 6071-1 
G. C., when the temporary discontinuance of business is upon the order of federal or state 
authority, the refunder is payable from the state treasu.ry out of moneys appropriated for 
such purpose, and when the discontinuance of business is in pursuance of an order of 
county, municipal or township authority, or is the result of fire, [food, earthquake or other 
public calamity, the refunder is to be paid from the county treasury out of any surplus 
or unexpended funds of the county in the hands of said treasurer. 

C0Lu:1rnt:-s, Omo, May 21, 1919. 

HoN. A. V. DONAHEY, Auditor of State, Columbus, Ohio. 
DEAR Srn:-I have your inquiries relative to questions of refunder of liquor 

assessments, and will consider the same together in one opinion. 

Your first inquiry is as follows: 

"Is a liquor dealer entitled to a refunder as of Sunday, May the 25th, 
if he has complied with the technical requirements of the statute providing 
for such refunder? 

It has been the practice of this department since the enactment of the 
original liquor tax law to prepare tables of refunders and we attach one of 
the same to this request for opinion." 

You also submitted the further inquiry, as follows: 

"If a discontinuance of a liquor dealer is had under the provisions of sec
tion 6071-1 G. C. (103 0. L. 818), we desire an opinion upon the following 
questions: 

If a discontinuance is had upon the order of a county, municipal or town-

https://treasu.ry
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ship authority, is the state required to bear any proportion of such refunder 
b:5• the court under said sect·on? '' 

The liquor t11x involved in your inquiry is provided for in section 6071 et 
seq., G. C. 

· 'Tpon the business of tmfficking in spiritiious, vinous, malt or other 
intoxicating liquors, there shr.11 be assessed yearly and paid into the county 
treasury, as provided by sections 6072, and following, of the General Code, 
by each person, corporation, or C'O-partnership engaged therein the sum of 
one thousand dollars." 

Section 6072 provides thr.t the 2.ssessment with any penalty thereon shall attach 
as a lien upon the real property on the fourth :\londay of :\lay of each year, and 
shall be p2.id in equ2.l installments v.s other tr.xes are paid in June and December 
of each year. It further provides: 

"Any person who traffics in intoxicating liquors as a bevera!l:e at retail 
shall not be entitled to any rebate or refunder under the liquor tax law with
out giving a bond in amount equa,l to t1wice the amount of such rebate or 
refunder, with securities acceptable to the county clerk th2.t he will not trnf
fic in intoxicating liquors without paying the liquor taxes provided by law; 
such bond shall be filed with the county auditor and certified to the state liquor 
licensing board." 

Section 6074 provides: 

""'hen a person, company, corporation or co-partnership, engaged in 
such business, has been assessed and has paid the full amount of such assess
ment and afterward discontinued such business, the county auditor, upon 
being satisfied thereof, shall issue to such person, corporation or co-part
nership a refunding order for a proportionate amount of such assessment 
so paid, but the amount of such ::>,ssessment so retained shall not b_e less th· n 
two hundred dollars unless such discontinuance of business has been caused 
by an election under a local option law or a lawful finding of a mayor or judge 
on a petition filed in a residence district as provided in this chapter, in which 
case the proportionate umount of such tax shall be refunded in full." 

A further provision for refunder is made by section 6071-1 G. C. (103 O. L. 818), 
which section provides: 

"When a person, association, partnership or corporation engr.ged in the 
traffic of intoxicating liquors is required by the order of the military or other 
authority of the United States or of the state, county, municipality or town
ship or by or through fire, flood, earthquake or other calamity to discon
tinue business temporarily, said person, association, partnership or cor
poration shall be entitled to a refunder of a proportionate amount of the 
tax so paid under section 6071 and following of the General Code, based 
upon the number of days or fraction thereof, of enforced discontinuance. 
A person, association, partnership or corporation so affected upon written 
application to the common pleas court of the county shall be entitled to an 
immediate hearing by said court. The clerk of said court shall notify the 
county auditor and county prosecutor of the r.pplication and the time set 
for hearing, and the said officer shall represent the county at said hearing. 

https://TTORXEY-GEXER.ll
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The court shall thereupon make a finding as to the fact and the number of 
days of said enforced discontinuance and shall make an order for a refunder 
accordingly which order shall not be subject to review. If the discontin
uance is upon the order of any state or federal authority for whatever reason 
said order is made then the auditor of state shall draw a warrant upon the 
treasurer of state in favor of any such person, association, partnership or 
corporation for the amount -of such refunder found by the court, to be pa:id 
out of any sum appropriated by the general assembly therefor; and if the 
discontinuance is upon the order of any county, municipality or township 
authority or is the result of fire, flood, earthquake or other public cafamity, 
then the auditor of the county shall draw a warrant upon the tre2,surer of 
the county in favor of such person, association, partnership or corporation 
for the amount of such refunder found by the court, to be paid out of ary 
surplus or unexpended funds in the hands of said treasurer. 

The act shall apply to any such discontinuance of business in the 2,ssess
ment year beginning the fourth Monday of May, 1912, and thereafter." 

Your first question, as above submitted, is understood to involve the right to 
a refunder for Sunday, Mo,y 25th, arising out of the fact of that day being included 
within the license year, but the sale of liquor being precluded by the provisions of 
the Sunday closing Jaw, so-called, which is as follows: 

"Sec. 13050. Whoever, on Sunday, sells intoxicating liquor, whether 
distilled, malt or vinous, or permits a place, other than a regular drug store, 
where such intoxicating liquor is sold or exposed. for sale on other days to 
be open or remain open on Sunday, shall be fined not less than twenty-five 
dollars nor more than one hundred dollars, and for each subsequent offense, 
shall be fined not more than two hundred dollars or imprisoned in jail or 
in a city prison not less than ten days nor more than thirty days, or both." 

In arriving at the correct answer to your inquiry it is only necessary to recall 
that the provision for assessing the one thousand dollar liquor tax (Aiken tax so-called) 
does not constitute a license in any respect, but on the contrary is in the nature of 
a legislative measure for the regulation of the traffic in intoxicating liquor. 

Taxes of this character were originally enacted when the constitution provided: 

· "No license to traffic in intoxic2,ting liquors shall hereafter be granted 
in this state; but the general assembly mr,y, by law, provide against evils 
resulting therefrom." 

Section 7, article XV, constitution. 

And the tax provisions have been upheld as an exercise of the police power, as 
well as a legitimate exercise of the taxing powe1, and consic.lered as accumulative reg
ulations along with those of a penal character which have been in force from time 
to time. 

Viewed in this light, it is readily apparent that there is no basis for a claim for 
refunder for Sunday, May-25th, as the payment of tax vested the payor with no rights 
to engage in the traffic free of such other legal restraints and regulations as were 
or might be in force, but on the contrary, was but one of the regulatory measures to 
be observed by those engaging in the liquor traffic, and at the same time in no respect 
was effective as an immunity from observance of the other regulatory measures, such 
as the Sunday closing requirement. 

Therefore, answering your first question specifically, I advise that liquor dealer~ 
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are not entitled to a refunder as of Sunday, :.\fay 25th by reason of being required to 
close under the present provisions of the bw. 

The question raised by your second inquiry I think is fully answered by a con
sideration of the language of the statute, section 6071-1 G. C. Said section provides 
for a refunder in case of a temporary discontinuance of the business necessitated by 
order of the military or other authority of the "Cnited States or the state, county, 
municipality or township, or by or through fire, flood, earthquake or other public 
calamity. The refunder under such circumstances is to be determined by the common 
pleas court upon an application duly filed for said purpose, and shall be based upon 
the number of days or fraction thereof of enforced discontinuance as found by the 
court. 

It is then provided that 

"if the discontinuance is upon the order of any state or federal authority for 
whatever reason s:.>.id order is made then the :.>.uditor of state shall draw a 
wt>.rrant upon the treasurer of state in favor of any such person, associ:.>.tion, 
partnership or corporation for the amount of such refunder found by the 
court, to be paid out of any sum appropriated by the geneml assembly there-
for; and if the discontinuance is upon the order of D,ny county, municipality 
or township authority or is the result of fire, flood, earthquake or other public 
calamity, then the auditor of the county shr.ll draw a warrant upon the 
treasurer of the county in favor of any such person, association, pu,rtnership 
or corporation for the amount of such refunder found by the court, to be 
paid out of any surplus or unexpended funds in the hands d said treasurer." 

This section provides a distinct authority for refunders Pntirely independent 
of that provided for in case of discontinuance of the business contemplated in section 
607 4 supra, and must be administered in accordance with its own specific provisions 
which provide the complete procedure governing in case of temporary discontinuance 
by order of the United States or the state and several political subdivisions of the state. 

In accordance with the express previsions of the statute, I advise that in case a 
temporary discontinuance is made necessary by the order of a county, municipal or 
township authority the entire amount of the refunder determined by the common 
pleas court is payable from the county treasury, and in such case there is no provision 
for reimbursement of all or any part thereof from the state treasury. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

323. 

AGGREGATE SUM TO BE EXPENDED BY COUNTY OFFICERS PRO
VISION OF SECTION 2980 G. C. AS TO TIME DIRECTORY-OTHER 
Ll:.\IITATIONS. 

1. The provision of section 2980 G. C. as to the time within which the county commis
sioners are to fix the agqregate sum to be expended by the county officers therein referred lo, 
is directory.' 

2. The couuty commissioners are empowered under sections 2980 and 2980-1 G. C. 
to make alfowances from lime lo time from the county fee fund, subject to the limitation 
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that the aggregate sum allowed does not exceed an aggregate amount to be ascertained by 
making the percentage computations therein specified. 

Co1;m.rnus, Omo, May 21, 1919. 

Bureau of Inspection and Supervision of Public Offices, Co!umbus, Ohio. 
GENTLEMEN:-Your letter of March 21, 1919, requesting my opinion as to the 

validity of the action taken by the board of county commissioners of Franklin county 
on February 6, 1917, amending its resolution of November 23, 1916, so as to increase 
the allowance made to the probate judge for clerk hire for the period beginning Febru
ary 9, 1917, and ending December 31, 1917, was duly received. 

The facts, as I gather them from your letter and the other papers transmitted 
therewith, are as follows: 

On November 22, 1916, the probate judge then in office requested the board of 
county commissioners to make an allowance of $16,500.00 for clerk hire, etc., for the 
year beginning January 1, 1917. 

The earnings of the office for the year ending September 30, 1916 (a percentage 
of which determines the mo,ximum the.t may be allowed for clerk hire), amounted tc 
$33,923.53. Of this e.mount the commissioners could have allowed the probate judge 
the sum of $24,135.00. 

On November 23, 1916, the commissioners by rernlution granted the request of 
the probate judge, and stipulated that the judge then in office be allowed to expend 
$1,763.00 of the amount allowed for the period beginning J2,nu2,ry 1, 1917, ::md ending 
February 8, 1917,, the closing d3y of his term of office. 

On February 6, 1917, it bec2.me r,pparent to the commissioners that the ::>llowance 
made by them on November 23, 1916, (being diminished as it was by the expenditure 
of the $1,763.00, above mentioned), would be inadequate to meet the necessary expenses 
of the _office for the balan'ce of the ye~,r. At the se.me time the ~robate judge-elect 
made a survey of the needs of the office, and found that records had been allowed to 
fall back; that me.ny accounts of administrators, executors, guardians, trustees and 
assignees had not been spread upon the complete reco1d.; that many proceedings to 
sell real estate hv,d. not been recorded: tho,t many last wills and codicils, though dul:r 
admitted to probate, had not been recorded, and that div!)rS and sundry things re
quired by statute to be done, and some·within a certain limit of time fixed by statute, 
had not been done.· It was apparent to both the judge-eleot e.nd the county commis
sioners that an additional allowance of money for clerk hire was necessary if the court 
records were to be brought up and kept up 2.s required by law. 

The county commissiom:rs, therefore, in consideration of the premises, by resolu
tion unanimously adopted on February 6, 1917, 2.mended their allowance of November 
23, 1916, by incre2.sing the amount to be el(pended. by the probate judge from February 
2, to December 31, 1917, to $16,970.00. In -other words, an e.dditional allowance of 
$2,233.00 w2.s made. This sum, plus that allowed the retiring judge for the month of 
January and part of the month of February, 1917, would amount to 818,733.00 for 
the entire year 1917, and is 85,402.00 less than the amount the county commissioners 
could have allowed on November 23, 1916. 

The question for decision is whether or not the action taken by the board of county 
commissioners on February 6, 1917, is valid. 

What is commonly called the county fee fund was created under the Act of March 
22, 1906 (98 0. L. 89), now sections 2977 G. C. et seq. This fund is raised from fees, 
costs, percentages, penalties, allowances and other perquisites collected or received 
as compensation for services by certain county officers, including the probate judge, 
and under section 2983 G. C. the sum collected and. received by each office constitutes 
a "separate fund," and is credited to the office from which it is received. 

To aid the county commissioners in fixing the allowance to the county officers, 
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section 2980 G. C. provides that each officer shall preparn and file with the eommis
sioners on Xovember 20th a statement of the probable P.mount nece~sary to be ex
pended for the year beginning the following January, ::md it is further provided that 
not later than five days after the filing of such statement, the eo~missioners shall fix 
a reasonable and proper sum to be expended for such period. Section 2980 G. C. 
reads as follows: 

"On the twentieth of·each Xovember such officer shall prepare and file 
with the county commissioners a detailed statement of the probBble amount 
necessary to be expended for deputies, assistants, bookkeepers, clerks and 
other employes, except court constables, of their respective offices, showing 
in detail the requirements of their offices for the year beginning January 
1st next thereafter with the sworn statement of the amount ei..-pended by 
them for such :J.ssistants for the preceding year. Not later than five days 
after the filing of such statement the county commissioners shall fix an aggre
gate sum to be expended for such period for the compensation of such deputies, 
assistants, bookkeepers, clerks or other employes of such officer, excep_t court 
constables, which sum shall be reasonable and proper, and shall enter such find
ing upon their journal." 

T)\'g aggregate amount to be fixed by the county commissioners for each office 
cannot exc'eed an amount ascertained by computing 30 per cent. on the first $2,000 
or fractimial part thereof, 40 per cent. on \he next $8,000 or ·fractional part thereof, 
and 85 per cent. on all over $10,000 of the fees, costs, percentages, penalties, allow
ances and other p_erquisites colle~ted in any such office during the year ending Sep
tember 20th next preceding. See section 2980-1 G. C. which, omitting the provisi6n 
hereinlafter quoted, reads as follows: 

"The 0,ggregate sum so fixed by the county commissioners to he ex
pended in any year for the compensation of such deputies, assistants, book
keepers, clerks or other employcs, except cburt c011~tablcs, shall not exceed 
for any county auditor's office, county treasurer's office, probate judge's 
office, county recorder's office, sheriff's office, or office of the clerk of the 
courts, an aggregate amount to be ascertained By computing thirty per cent. 
on the first two thousand dollars or fractional part thereof, forty per cent. 
on the next eight thousand dollars or fractional part thereof and eighty-five 
per cent. on all over ten thousand dollars, of the fees, costs, percentages, penal
ties, allowances and other perquisites collected for the use of the county in 
any such office for official services during the year ending September thir
tieth next preceding the time of fixing such aggregate sum, * * * 

When the term of an incumbent of any such office shttll expire within 
the year for which such aggregate sum is .to. be fixed, the county commis
sioners at the time of fixing the same, shall design:1te the amount of such 
aggregate sum which may be expended by the incumbent and the amount of 
such aggregate sum which may be expended by his successor for the frac
tional parts of such year." 

It will thus be observed that the provisions of the statute so far quoted deal ex
clusively with a special fund commonly called the county fee fund, which is raised 
by the collection of fees, costs, etc., and not with the general county fund. 

In the event that the amount legally payable from the fee fund is insufficient 
to carry on the business of a particular office, it is provided that the additional allow
ance must come from the general county fund. The authority for transferring the 
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amount of such additional allowance from the general county fund to the fee fund, 
and the method and machinery by which it is to be transferred, is contained in a proviso 
found in section 2980-1 G. C., and reading P,S follows: 

"Provided, however, that if at 2,ny time r,ny one of such officers require 
additional allow:>,nce in order to carry on the business of his office, s:>.id officer 
may make :>.pplication to a judge of the court of common pleas, of the county 
wherein such officer was elected; D,nd thereupon such judge sh2,ll hear s:>.id 
app ication and if upon hearing the same s:1id judge sh9ll find that such ne
cessity exists he may allow such a sum of money as he deems necessary to 
pay the salary of such deputy, deputies, assist,mts, bookkeepers, clerks or 
other employes as may be required, and. thereupon the bo ,rd of county com
missioners shall transfe1 from the general county fund to such officers' fee f1md, 
such sum cf money as ma:i, be necessary to pay said salary or salaries. 

Notice in writing of SU<'h P,pplication and the time fixed by such judge 
for the hearing thereof shall be served by the applicant, five days before 
said hearing upon the board of county commissioners of such county. And 
said board shall file in so.id proceedings their approval or disapproval of the 
allowance asked for and shall have the right to appear at such hearing and 
be he<1rd thereon; and evidence moy .b'e offered. * * *" 

It clearly appears that the proviso just quoted only applies when the additional 
allowance is to come from the general county fund and that the judge of the common 
pleas court is not vested with any authority or jurisdiction over the fee fund or to 
m1ke the additional ..1llowance from that fund. 

The statutes under consideration vest in the county commissioners the exclu
sive power to make allowances from the fee fund, and, in my opinion their jurisdic
tion is not exhausted by a single exercise of such power, but is continuing, and not 
exhausted until they have exercised to the fullest extent the 30, 40 dnd 85 per cent.. 
computations provided for in section 2980-1 G. C. It is only after such jurisdiction 
has been completely exhausted that the jurisc1iction of the common pleas court ove1 
the gener:>l county fund attaches. In other wo1ds, the term "additional allowance" 
in the proviso above quotPd, refers to an allowance to be made from the general county 
fund only. 

What lias been said disposes of the s?me question stated in a diflerent form viz.: 
Whether the county ·commissioners can amend their original order so as to iocre<'se 
the dl!owa11.ce thereby made, when it becomes dppaient that the amount allowed is 
wholly inadequate for the ensuing year? There is 110 magic in words and it is my 
opinion that the action of the county commissioners was a proper exercise of their 
power to fix the dllowance of the p,obate judge for the ensuing year whether it be 
called an amendment or by some other name so long as the aggregate amount did 
not ex<'eed the amcunt arrived at under the percentage computations ahove mentioned. 

There is no provision in the statute that the commissioners may not at any time 
increase an allowance made from the fee fund, either by way of amending their or
iginal order or by making a new order, so long as they keep within the percentages 
specified. As aheady stated, the power ot the commissioners is continuing until they 
have reached the aggregate amount authorized in the section. 

While it is true th ·t section 2980 G. C. provides that the county officer shall 
prepare and file with the commissioners on November 20th a statement of the prob
able amount necessary to be expe~ded for the year beginning January 1st, and that 
"not later than five days after the filing of such statement the county commissioners 
shall fix an aggregate sum to be expended for such period * * *, which sum shall 
be reasonable and proper," it is my opinion that the provision of the statute as to 
time is directory only, and that the provision with respect to the amount mu'st be 
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considered in connection with 2980-1 G. C., and, when so considered, refers to the 
aggregate amount ascertained by applying to the fullest ei..--tcnt the 30, 40 and 85 per 
cent. computations therein prescribed, and does net have the effect of pieventing the 
commi.~sioners f1om making furthe1 and additional allowr.nces for use during a single 
ensuing year so Ieng as the aggregate amount so ascertained is not exceeded. 

In \Yeed vs. Tucker, 19 K. Y. 422, the court, in answer to the contention that 
where power is granted to an officer it is to be construed as limited to a single exercise, 
unless the statute provides for its exercise on more than <1 single occasion, said: 

"If such a general rnle of construction prev<1'.Is at all, and I have been 
unable to find the evidence of it, I am persuaded that it is limited to private 
grants or to the grants of the public property, or of franchises for the emolu
ment of individuals or private corporations." 

The statutes under consideration ate not at all of that chamcter. They arc 
rather a part of the legal machinery for carrying on government, ard providing for 
the administration of justic3. 

It must also not be overlooked that section 2980 G. C. clearly and ell.-pressly pro
vides that the ::igg:iegate sum to be fixed by the commissicners shall be "reascnable 
and proper," and this, in my opinion, evinces the legislative intent to confer upon 
the commissioners continuing autho1ity u,ntil 2, re!'.sonable l'nd proper rmount has 
been allowed, subject only to the Pxpress limitation imposed by section 2980-1 G. C. 
What is a reasonable and proper ::imount, within the limitation just referred to, must 
be determined from the facts and circumstr.nces of each particulr.r case. 

There is no rmivers::il rule by which dirPctocy provisions under all circumstances 
may be distinguished from those which are mondt',tcry, :.md it is dificult at times to 
point out just where the line between the two classes is to bP drnwn. One of the tests 
frequently applied by the courts is to ascertr,in, if possible, whethpr it is the legis
lative intent that the act should not be performed at all, unless performed withi,1 
the time fixed, and a factor to be considered in this connection is the effect upon the 
public interests of permitting or denying the right of the officer to act r.ftpr the time 
has gone by. 

In State vs. Lean, 9 \Vis., 279, the court stated the rule as follows: 

"That when there is no substantial reason why the thing to be done 
might not as well be done after the time prescril,ed as before; no presump
tion that by allowing it to be done it may work an injury or wrong; not)ling 
in the one itself, or in other P.cts rel::iting to the same subject matter, indi
cating that the legisl2.ture did not intend that it should mther be done after 
the time prescribed than not to be done at all, there the courts assume that 
intent was, that if not done within the time prescribed, it might be done 
afterw2.rds." 

In the St. Hilaire case, 101 :\Iaine, 522, the court, at page 525, r.fter stating that 
it is difficult to formulate exact rules for determining when a statutory provision should 
be construed as mandatory and when as directory, summed up the authorities as 
follows: 

"\\'hen no rights are impaired, provisions concerning the time and m:m
ncr in which public officers are to perform assigned acts are directory. 

\Yhen there is no substantial reason why an act may not as well be done 
after as at or before the time prescribed, such a statute is directory." 

In State vs. Covington, 29 0. S., 92, the court at page 117 in distinguishing be-
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tween directory and mandatory provisions of the constituticn, attached importance 
to the consideration whether "less injury result.s to the general public by disregard
ing than by enforcing the letter of the law." 

In my opinion there is nothing in the nature of the duty to be performed by the 
commissioners under the statutes involved, nor in the manner of its performance, 
nor in its effect upon public interests or private rights, to indicate that the legisla
ture intended that, if not performed within the time prescribed, it should not be per
formed at all. 

When it is kept in mind (and it certainly must be app:went to any one) that no 
person can with certainty anticipate the :>.mount of work that probate courts may 
be called upon to perform during a particular year, by reason of causes over which 
they and the commissioners have no control, the unsoundness BS well :>.s the unfair
ness of r..ny rule which denies the right of the commissioners to exercise continuing 
power under these statutes must readily occur. Such a situtation is presented here, 
for it became obvious to all concerned that the public records of the office could not 
be brought up r,nd kept up and the ot,her work of the office properly performed during 
the ensuing year without additional help,, :md consequently without r.dditional money 
with which to employ and pr,y such help. 

The effect of 2, conclusion other thr,n the one at which I have arrived, would in 
some instances, be to clog the aclministrntion of justice, for it is obvious th:>.t the manifold 
duties and uncertain :,,mount of work thr,t the probate judge mr,y find suddenly thrust 
upon him, t~nd the recording v,nd keeping up of the important public records in his 
office as contempbted and required by stP,tute, could not be Bccomplished or per
formed without the necessary 2,ssisbnts r.nd clerks, who cannot be procured to do 
the work without compensation. To deny the r.uthority of the county commissioners 
to meet these situations and emergencies r.s they arise would, in many cases, of which 
the one under consideration is a fair sample, result in great public inconvenience and 
perhaps injustice. 

The conclusion at which I have arrived is supported by the unreported decision 
of the common pleas court of Noble county, afterwards affirmed by the court of ap
peals, and also by a recent decision of the court of common pleas of Franklin county, 
Ohio. Opposed to the conclusion reached by myself and the three courts just men
tioned, are the opinions of the former Attorneys-General (1913 Annual Reports of At
torney-General Vol. II p. 1322; 1916 Opinions of Attorney-General Vol. lI P. 1837). 

The questions under consideration have been squarely presented to and decided 
by three Ohio courts of competent jurisdiction. In the latest ce.se decided by the 
common pleas court of Franklin county the opinions of the Attorneys-General above 
referred to were disapproved and untii such time as some court 0f highe'r jurisdiction 
than the ones mentioned has authoritatively dec'ided the contrary I can only ad
vise that the provision of section 2980 G. C. as to the time within which the com
missioners shall fix the aggregate sum to be expended by the officers therein referred 
to is directory and that under sect1on ~980-1 G. C. the commissioners are r..uthor
ized to make allowances fr~m time to time from the county fee fund subject to the 
limitation that the aggregate sum allowed does not exceed an r..mount to be ascer
tained by computing 30 per cent. on the first $2,000 or fractional part thereof 40 
per cent. on the next 88,000 or fractional part thereof and 85 per cent. on all over 
810,000 of the fees etc. of the particular office involved and collected for the use of 
the county for official services during the year ending September 30th next preced
ing, etr. 

Respectfully, 
JOHN G. PRICE 

Attorney-General. 
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324. 

TAX COM.MISSION"-ASSESS.MENT OF SLEEPIXG CAR, FREIGHT LINE 
AXD EQUIP:\IEXT COMPAXIES-:\IAY -USE TRACK MILEAGE BASIS 
OR VALUE OF DAILY AVERAGE XC:\IBER OF CARS IX STATE 
DURIXG YEAR. 

In the assessment of sleeping car, freight line and equipment companies the tax com
mission is not obliged to use the method of apportioning the value of the whole number 
of cars owned by such companies to Ohio on the track mileage basis if it has information 
as to the mlue of the daily average number of cars in the stale during the year, as that is 
the obJect of the assessment. 

CoLmrnus, OHIO, May 21, 1919. 
Tax Commission of Ohio, Columbus, Ohio. 

GENTL&l!EN:-At the verbal request of Mr. Peckinpaugh of your commission, 
I desire to amplify t~e opinion of recent date relating to the 2.ssessment of sleeping 
car, freight line and equipment companies. In that opinion it was intimated that 
tinder the decision of the supreme cou\:t of the United States in Union Timk Line Co. 
vs. Wright U. S. Supreme Court Advance Opinions 1919, N"o. 11, page 320, the full 
extent .of the taxing power of the state of Ohio wit,h respect t,o such property is limited 
to such portion of the value of the daily average number of cars operated in Ohio as 
is represented by the ratio which the miles of track in Ohio bee.r to the total miles of 
track in Ohio and elsewhere. This intimation is somewhat misleading, and to that 
extent the former opinion must be modified. 

As a portion of the decision of the supreme court quoted in the former opinion 
clearly states, the taxing power of a state extends to the taxation of the full value 
of the daily average number of ce.rs operated in that state; and e.ny rer.sonable means 
which the state may adopt to exert its power to that extent will be sustained and an 
assessment made by such means will be upheld. The vice of the Georgia assessment 
was found in the fact that the track mileage basis of apportionment of the entire value 
of all the cars owned by such compe.ny was the exclusive method of arriving at the 
value which wa8 imbject to the faxing power of the sti>,te and taJQl,ble by the state 
under its laws; whereP.s, on the admitted facts, the use of such a ratio of apportion
ment produced a result s,s to the Union Tank Line Company in the state of Georgia 
greatly in exce,s of the whole value of the d9.ily avemge number of cars 2.ctually in 
Georgia durhg the year. 

In the fJrmer opinion the view was f>xpressed that no other result was possible 
under the Georgia statute, which the1efore would have to be held unconstitutional 
in evJry case in which a showing of facts like that made by the Union Tank Line 
Company could be mr.de but th2,t the Ohio statute is more elastic than the Georgia 
statute and therefore could not be held unconstitutional. 

I now call the attention of the commission to section 5465 of the General Code, 
which provides that the commission shall ascertain "the amount :md value of the 
proportion of th'e capital stock of sleeping cl',r, freight line and cquipmf>nt companies, 
representing capital and property of such companies owned and used in this state." 
'l'his is f.he thing to be determined. The section goes on to provide that in making 
this determination the commission "shall be guided in each case by the proportion of 
the capital stock of the company representing rolling stock, which the miles of railroad 
over which such company runs cars, or its cars are run in this statp, bear to the entire 
number of miles in this state and elsewhere over which such com~any runs cars, or its 
cars are run." In other words, in order to arrive at the thing to be determined it is 
the duty of the commission under this language to give due and prqper weight, whe\-e 
other factors are lacking, to such an apportionment of the value of the whole number of 
cars owned b,y the company. 

18-Yol. I.-.\. G. 
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Stated in another way: this mathematical calculation which is to be applied to the 
value of the whole number of cars is oae way of arriving at :the result, and indeed, 
as was declared ip th'e former opinion, the only legal way in which the result can be 
arrived at by an apportionment of .the value of the whole number of cars. So that 
where the value of the whole number of caJS is taken as the starting point, and Ohio's 
taxable share thereof is to be arrived at on the basis of an apportionment, the track 
mileage basis must be followed. 

But the section does not stop here; it goes on to provide that the commission shall 
also be guided by "such other rules and evidence as \\ill enable the commission to 
determine, fairly and equitably, the amount and value of the capital stock of such 
company representing capital and property owned and used in this state." In other 
words, if the commission has before it other evidence bearing upon the value of the 
capital owned and used in this state it may be guided by that evidence; and may make 
other rules than the one which the statute sets up in order fairly and equitably to 
arrive at the oppraisement which the statute commands. 

The section is like section 5452 of the General Code, which provides that in de
termining the value of the property of express, telegraph and telephone companies 
in this state, "the commission shall be guided by the value of the property as determined 
by the value of the entire capital stock of the companies," and then goes on to provide 
further that the commission shall also be guided by "such other evidence and rules 
as will enable such commission to arrive at the true value, in money, of the entire 
property of such companies within this state, in the proportion which such property 
bears to the entire property of the rompanies, as determined by the value of the capital 
stock thereof, and such other evidence and rules." Under this section it was held in 
State ex rel. vs. Jones, Auditor, 51 0. S. 492, that the taxing authorities are not limited 
to the capital stock method in determining the whole-value of the property of an ex
press company in the state. 

It seems to me that the case is different from that of a section like section 5424 of 
the General Code, which provides, as to utilities other than express, telegraph and tele
phone companies, that-

"In determining the value of the property of each such public utility 
to be assessed and taxed within the state, the commission shall be guided by 
the value of the property as determined by the information contained in 
the swor;n statements made by the pi,;blic utility to the commission and such 
other evidence and rules 2.s will enr.ble it to arrive at the true value in money 
of the entire property of such public utility within this state, in the propor
tion which the value of such property bears to the value of the entire pro
perty of such public utility." 

Here the commission is to arrive at the value of the entire property of the public 
utility within this state, in the proportion which that property bears to the value of 
the entire property of the utility; and that proportion is further indicated by section 
5445 General Code, which provides as follows: 

"When a street, suburban or interurban railroad or railroad company 
has part of its ~oad in this state and part thereof in another state or states, 
the commission shall take the entire value of such property, moneys and 
credits of such public i:itility so found and determined, in accordance with 
the provisions of this act, and divide it in the proportion the length of the 
road in this state bears to the whole length thereof, an<l determine the principal 
sum for the value·of the road in this state accordingly, equalizing the relative 
value thereof in this state." 

The difference between section 5465 and sections 5424 et seq., respectively, lies 
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in the fact that under the former the thing to be determined is the value of the property 
of sleeping ear, freight line and equipment companies in this state, and the u.pportion
ment is simply a means to that end; whereas, in the other sections the very thing to 
be determined is the value of a certain arbitrarily defined proportion, and the mileage 
basis i~ set up in the statute to define the proportion and is therefore binding upon the 
eommi,sion. 

For the:;e reasons, then, the commission is advised that it is not limited under 
section 54G5 to the mileage rule us a means of determining, fairly and equitably, the 
,·alup of the capital sloek of sleeping car, freight line and equipment ~ompanies repre
senting property owned and used in thi'l state; unless the value of the property so 
owned and used in this state is ascertained or arrived at by working backward, so 
to speak, from the value of the whole property. ·when that is the cru;e, and Ohio's 
share is arrived n.t by a process of apportionment, the track milen.ge bn.sis is, as de
clared in the former opinion, binding upon the commission. But if information is 
furnished responsive to paragraph 11 of section 5463 of the General Code, referred to 
in the fonner opinion, whereby 1:he commission can arrive at the actual average value 
of the company's property in the state, the commission may lawfully make its assess
ment on that basis, ignoring the artificial, roundabout, and possibly invalid-in a 
given case, as in L"nion Tank Line Co. vs. Wright-method of apportionment of the 
whole value in order to arrive at the same result. 

Conceivably, there may be cases in which the commission cannot acquire the 
necessary information to make what might be termed a direct valuation of the cars 
actually in Ohio. ·where such information is not available the statute steps in and re
quires the method of apportionment to be used as the means to an end. But where 
the information which enables the commission to make a direct appraisement of the 
property actually in Ohio during the year is available, that information should be used 
as the basis of the commission's assessment. 

By following these rules the Ohio statutes can be complied with and the consti
tutional objections raised in "Union Tank Line Co. vs. Wright obviated. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

325. 

BOARD OF ED"GCATIOX-XO HIGH SCHOOL MAIXTAIXED-::\-H:ST PAY 
TUITIOX-HOW PAID-WHEN" DISTRICT IS ENTITLED TO STATE 
AID-WHEX COUNTY BOARD OF EDUCATION" HAS AUTHORITY 
TO PAY OBLIGATIOXS OF DISTRICT BOARD AND CHARGE SAME 
TO DISTRICT BOARD. 

I. A board of education not maintaining a high school mu# pay the tuition of high 
school pupils resident in such district. 

2. Such tuition can be paid from the tuition or the contingent fund and if either or 
both are insufficient, a tax levy can be made as provided in section 7751 G. C. but limited 
by section 5649-2 G. C. 

3. When a tuition fund, levied as provided in section 7595 G. C. is so exhausted that 
teachers can not be paid, such school district is entitled to state aid. 

4. Where a district board neglects to pay its proper obligations, the county board 
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of education upon investigation shall make such payments as necessary, same to be a charge 
against the district board. 

C0Lu11rnm;, Omo, :\fay 21, 1919 . 

• 
HoN. CLARE CALDWELL, Prosecuting Attorney, Warren, Ohio. 

DEAR Srn:-Acknowledgment is made of the receipt of your request of April 17, 
1919, asking for an opinion on the followiniz: 

"This situation has been presented to me. A pupil goes.from one shool 
district, which has no high school, to a high school in an adjoining school 
6strict. The board· of education of the latter district is desirous of charging 
the tuition against the board. of education of the district wherein the pupil 
lives. The debtor board of education. claims to have reached its maximum 
levy and that all furtl:.l.s e.re necessary for the SU,Pp·ort of its own schools. 
Question: Can the tuition be collected? · 

Under section 7748 G. C. there is an exception which protects a district• 
having either a second or third grade school, when the maximum levy has 
been reached Pnd all funds raised. thereunder aie necessary for the supprrt 
of the schools of such district. Cari' this exception be applied to a debtor 
board of education in which there is not a high school? " · 

Attention is invited to section 7747 G. C., which says in part: 

"The tuition of pupils who are eligible for admission to high school and 
who reside in village or rural districts in which no high school is maintained, 
shall be paid by the board of education of the school district in which they 
have legal school residerice, such tuition to be computed by the month. 
* * *" 

The above section refers to school districts which maintain no high school and is 
the law governing your inquiry, making it mandatory upon boards of education 1n 
such districts to pay tuition of eligible pupils. 

Sec'tion 7748 G. C. says: 

"A board of education providing a third grade high school as defined 
by law shall be required to pay the tuition of graduates from such school 
residing in the district at any first giade high school for two years, or at a 
second grade high school for one year. Should pupils residing in the district 
prefer not to s,ttend. such third grade high school the boa1d of education of 
such district shall be required to pay the tuition of such pupils at any first grade 
high school for four years, or at any second grade high school for three years 
and ~ first grade high school for one year. Such board providing a second 
grade high school as defined by law shall pay the tuition of graduates resid
ing in the district at any first grade high school for one year; exce12_t that, 
a board maintaining a second or third grade high school is not required to pay 
such tuition when the maximum levy permitted by law for such district has 
been reached and all the funds so raised are necessary for the support of the 
schools of such district. No board. of education is required to pay the tuition 
of any pupil for more than four school years, except that it must pay the 
tuition of all successful applicants, who have complied with the further 
provisions hereof, residing more than four miles by the most direct route of 
public travel, from the high school provided by the board, when such appli
cants attend a nearer high school, or in lieu of paying such tuition the board 
of education maintaining a high school may pay for the transportation of 
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the pupils living more thr.n four miles from the said high school, mP.intained 
by the said board of education to said high school. Where more than one 
high school is m2.intained, by agreement of the board and parent or guardian, 
pupils m2.y attend either :md their transporation shall be so paid. A pµpil 
living in a village or city district who has completed the elementary school 
course and whose legal residence has been transferred to a ruul district in 
this st2.te before he begins or completes a high school course, shall be entitled 
to all the rights and privileges of a resident pupil of such district." 

This section W\S p 0 .ssed in the same ad with section 7747 G. -C., supra, 2.nd is 
a saving clause for tho,e districts which maintain a high school of some kind or grade, 
and a board of educP,tion having no high school c::1n not avail itself of the language 
in such section, which S'l.ys that, "when the maximum levy permitted by kw for such 
district has been reached and all the funds so raised are necessary for the support of 
the schools of such district," such board is not required to pay such tuition, for such 
exception !'.pplies only to a district which m2.infains a second or third grade high school 
and is making an e'.fort to comply with the cle2.r intent of the law, that each child 
shall have an opportunity for a high school education. 

Under section 7747 G. C., supra, there is no escape for P, district maint:1ining no 
high school from paying tuition of its pupils eligible to high school, in their .ittendance 
at a high school in a neighboring district. The board can not plead that no :?.Venue 
is open to them in the m'.l.tter, for the board has recourse in its application to the 
superintendent of public instruction of the state for "state :::.id," if it is a week school 
district. 

Bearing upon the mP..tter of payment of tuition as affecting "state aid," the At
torney-General said in opinion rendered on July 22, 1913 (vol. I, Ann. Rep. Atty.
Gen., 1913, p. 309): 

"The pP,yment of tuition of high school pupils (section· 7751, General 
Code) * * * is clrnrgeable either upon the tuition or the contingent 
fund * * * but if the contingent fund has not money· suffici@t therein 
with which to pay, and the tuition fund h2.s, the pP,yment would h:we to be 
made from the tuition fund. 

* * * if three-fourths of the r.mount rnised by faxP.tion for all local" 
school purposes went into the tuition fund and a deficit should occur, the 
school district would be entitled to aid from the state." (This fraction was 
chtmged to two-thirds in 106 0. L., 430.) 

However, a bor.rd of education requiring furn:'.s for the pr,yment of tuition due 
P,nother district should first be governed by section 7751 G. C. (to be rei:d in c:mjunc
tion with the Smith one per cent. law, g later enactment) if it has no contingent or 
tuition funds sufficient to care for surh obligations, such section reading as follows: 

"Sec. 7751. Such tuition shall be paid from either the tuition or con
tingent funds and when the bo'.l.rd of education deems it necessary it may levy 
a tax of not to exceed two mills on each dollar of taxable property in the dis
trict in excess of that allowe ! by law for school purposes. The proceeds of 
such levy shall be kept in a sepr.rate fund and applied only to th!} payment 
of such tuition." 

Sebtion 7595 G. C. re2.ds in part: 

"* * • When a school district has not sufficient money· to pay its 
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teachers such salaries as are provided in section 7595-1 of the General Code, 
for eight months of the year, after the board of education of such district 
has made the ma~imum legal school levy, at least two-thirds of wpich shall 
be for the tuition fund, then b'llch school dist'rict may receive from the state 
treasurer sufficient money to make up the deficit." 

Further, section 7596-1 G. C. (107 0. L. 623) provides: 

"Whenever a school district receives state aid, as is provided for in section 
7595-1 of the General Code the board of education of such school district 
may refund any tuition indebtedness by issuing bonds, as is provided by 
section 5656 of the General Code. When such bonds are due, the amount 
and interest of the bonds shall be a part of the deficit for the current year, and 
shall be paid as state aid by the auditor of state as is provided by section 7596 
of the General Code." 

However, should a district board of education neglect to carry out its clear duty 
in providing funds for tuition payments, the matter should be brought to the atten
tion of the county board of education, for section 7610-1 G. C. (107 0. L. 623) says: 

"If the board of education in a district fails to provide sufficient school 
privileges for all the youth of school age in the district, * * * or to pay 
out any other scho~l money, needed in school administration, * * * 
* * * the county board of education of th~ county to which such district 
belongs, upon being advised tmd s2.tisfied thereof, shall perform any and all 
of such duties or acts, in the same manner as the board of education by this 
title is authorized to perform them. All * * * money so paid by the 
county bo'll'd of educll,tion * * * shall be a charge against the school 
district for which the money was paid. The amount so pe.id shall be retained 
by the county auditor from the proper funds due to such school district, 
at the time of making the semi-annual distribution of taxes." 

It is therefore the opinion of the Attorney-General that: 
(1) A board of education not maintaining a high school must pay the tuition 

of high school pupils resident in such district who attend a high school in another 
district. 

(2) Such tuition can be paid from the tuition or the contingent fund and if either 
or both are insufficient, a tax levy can be made ll,s provided in section 7751 G. C. 

(3) When a tuition fund, levied as provided in section 7595 G. C., is so exhausted 
that teachers can not be paid, such school district is entitled to state aid. 

(4) Where a district bov.rd neglects to pay its proper obligations, the county 
board of education upon investigation shall make such payments as necessary, same 
to be a charge against the district board. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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32£:. 

OHIO BUA.RD OF AD:.IIXISTRATIOX-AUTHORITY TO E:\IPOWER 
PROBATE JUDGES TO DEPORT XOX-RESIDEXT PATIEXTS-EX
PEXSES HOW PAID. 
Under section 1819 G. C., wlzere tlze probate judge or· superintendent fi11ds that 

a person, wlzose commitment or admission to the state institutions referred to in 
section 1835 G. C., is requested, has not a legal residence in tlzis state or his legal 
residence is in doubt or unknown, and such probate judge or superintendent is of 
the opinion that such person should be committed or admitted to such institution, 
iepon notice as to such residence, as provided, in section 1819, it becomes the duty 
of the Olzio Board of Administration to investigate the legal residence of such per
so,i a11d that board may transport such person to the place of his residence at the 
expense of the state, and such expense is not pa)•able from county funds. 

COLUMBlIS, OHIO, :.fay 21, 1919. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GE:STLEMEN' :-Acknowledgment is made of the receipt of your letter dated 

April 29, 1919, as follows: 

"\Ve are sending you herewith communication received by this de
partment frorri the Ohio Board of Administration concerning a legal pro
cedure to be observed under sections 1817 to 1820, inclusive, of the Gen
eral Code, and we would request your written opinion in regard to same, 
and especially ask you to outline a legal method of procedure thereunder, 
as it is our purpose to circularize your opinion to probate courts through
out Ohio in order that there may be uniform action in these matters." 

From the communication attached to your letter, and from supplemental per
sonal conference, it is observed that the particular question with reference to the 
sections quoted in your letter is as to the authority of the Ohio Board of Admin
istration to empower probate judges to deport non-resident patients direct from 
their courts. It is also noted in that communication that difficulty and confusion 
have arisen as to the payments of the expenditures caused by such deportation. 

It is also observed that you request this department to outline a legal method 
of procedure under said sections. 

Sections 1817, 1818, 1819, 1820, 1835, 1838 and 1841-8 G. C. are pertinent to 
your inquiry. 

Section 1835, relative to the powers and duties of the Ohio Board of Adminis-
tration, provides that said board 

"shall have full power to manage and govern the following institutions: 
* * * The Ohio hospital for epileptics, * * * The Columbus state 
hospital * * * The institution for feeble-minded * * *." 

Section 1838 provides: 

"The board, in addition to the powers expressly conferred, shall have 
all power and authority necessary for the full and efficient exercise of the 
executive administration and fiscal supervision over all said institutions." 

Section 1841-8, as amended in 103 0. L., 681, confers authority on such board 
to act as a commission of lunacy, with power 
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"to examine into * * * the question of the sanity or condition of any 
person committed to or confined in any * * * hospital or asylum * * 
or restrained of his liberty by reason of alleged insanity at any place within 
this state." 

Section 1817 provides that a person not a legal resident of this state shall not 
be admitted to a benevolent institution except as therein provided. 

Section 1818 defines the requisites of an application for admission to the insti
tutions referred to in section 1835, supra. 

Section 1819 in part is: 

"If the judge or superintendent finds that the person whose commit
ment or admission is requested has not a legal residence in this state, or 
his legal residence is in doubt or. unknown, and is of the opinion that 
such person should be committed or admitted to such institution, he shall 
notify without delay the Ohio Board of Administration, giving his reasons 
fo·r requesting commitment or admission." 

Section 1820 provides that said board 

"by a committee, its secretary, or such agent as it designates, shall in
vestigate the legal residence of such person, * * *. At any time after 
investigation is made, * * * a non-resident person whose legal resi
dence has been established, may be transported thereto at the expense of 
this state." 

It is to be observed that when the probate judge or superintendent finds the 
facts as to residence, as stated in section 1819, he is obliged to notify the Ohio 
Iloard of Administration ( which will be hereinafter referred to as the board) 
at once, and there is no further provision in these sections for the judge to per
form other subsequent duties or exercise any authority after such notice, and it fs 
snggested that from the time of such notice the probate judge or superintendent, 
to include both of whom the term judge will be hereinafter used, have nothing 
further to do with the case unless called upon to testify or furnish information in 
the investigation by the board, under section 1820, which provides that such board 
shall investigate the legal residence of such person. 

Consideration of these sections leads to the conclusion that when the .fact of 
the person's residence is certified to the board under section 1819, it becomes the 
exclusive function of the board to decide the legal residence of such person and 
the further question of transporting such person thereto at the expense of the state. 

It is a pertinent question whether such board may delegate it~ power in such 
matters to another officer or person. 

In support of the affirmative of this question, the first part of section 1820 
might be cited. It provides: 

"The Ohio Board of Administration by a committee, its secretary, or 
such agent as it designates, shall investigate the legal residence of such 
person, and may send for persons and papers and administer oaths or 
affirmations in conducting such investigation." 

It is to be observed here, however, that the thing which the board is directed 
to investigate is "the legal residence of such person," and it is concluded that for 
the purposes of investigation of such residence the board may properly designate 
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the probate judge or any other person and delegate to such official or other person 
the same powers possessed by the board. 

It follows, however, that the agent of such board shall report the result of his 
investigation to his principal, the board which appointed him. There is no 
authority in this section for delegating the power and discretion of deciding as to the 
transportation which is contained in the latter part of section 1820. 

A general rule of law as to the delegation of official authority may be profitable 
at this time. 

The rule is succintly stated in Knauss vs. Columbus, 13 0. D., N. P., 200, 
where it is stated in the second branch of the syllabus: 

"\Vhere a particular public agent or official is charged with the per
formance of certain duties, these duties cannot be voluntarily assumed by 
any other person nor delegated to any other person by him who is charged 
with the discharge of the duty." 

It is to be borne in mind that the expense of such transportation is to be paid 
by the state, and it certainly was the legislative policy that such state funds should 
be expended upon the order of this state board of administration and not upon the 
order of a probate judge of the county or the superintendent referred to in section 
1819. -

From the foregoing considerations it is concluded that such board cannot del
egate the duty of finally deciding as to the legal residence of such person and his 
transportation to his residence. 

It is also noted that you request that this department outline a legal procedure 
for such transportation in conformity with the laws relative thereto. 

In compliance with this request, and starting with section 1819, where the 
judge or superintendent finds the facts as to residence therein defined, this depart
ment suggests the following procedure: 

1. Notice from such judge or superintendent to the hoard "without delay," 
with reasons for request of commitment. 

2. Investigation by such hoard as to the legal residence of such person. Such 
investigation may be made by the probate judge or superintendent as the designated 
agent of the hoard, as desired. 

3. After the completion of such investigation, the board shall make and enter 
on its records a formal finding as to the legal residence of such person, and if it 
decides to transport such person, an order to that effect should also be made and 
recorded. . 

4. The board in its order should designate the person into whose custody such 
transported person shall be placed and direct him to carry out the order of the 
board. 

5. After the transportation of_ such person, pursuant to the order of the board, 
upon proper presentation of an account of the expense thereof, such account 
should be paid from the state treasury. 

Trusting that this suggestion may be of service to you and the Ohio Board of 
Administration in the discharge of their duties under these sections, I am 

Respectfully, 
JoHN G. PRICE, 

Attorney-General. 
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327. 

PUBLIC UTILITIES cmr:MISSION - EMPLOYEE WHO TRAVELS 
AROUND STATE REQUIRED TO REMAIN IN COLU11BUS BY OR
DER OF COMMISSION DUE TO EMERGENCY-ENTITLED TO EX
PENSES-J. B. DUGAN, CHIEF RAILROAD INSPECTOR. 

Where the duties of an employe of the Public Utilities Commission require him 
to travel around the state and the mies and orders of the commission do no~ 
otherwise specify, his headquarters from which he is entitled to ~raveling expenses 
and when away from which he is entitled to hotel bills, etc., is his home. 

When in case of emergency such emplo:ye is detailed for service at the office 
of the commission for a limited and temporary period his official headquarters is 
11ot thereby changed and he is entitled to his expenses while at Columbus. 

CoLUMBus, Omo, :\fay 21, 1919. 

HoN. A. V. DONAHEY, Auditor of State, Columbus, Ohio. 
DEAR Srn :-You have requested the opinion of this department in the matter 

of the allowance and payment of certain expenses incurred by :\fr. J. B. Dugan, 
chief railroad inspector of the Public Utilities Commission. The following quo
tations from letters which have passed between the Public Utilities Commission and 
yourself will suffice as a statement of facts: 

"The auditor of the Public Utilities Commission presented to you for 
payment the expense account of :\fr. J. B. Dugan, chief railroad inspector 
of this department, * * '-' the same or most of it being for expenses 
incurred while located in Columbus, which account was returned to this 
department by you with a request that we 'show cause for paying Mr. 
Dugan's expenses when permanently located in Columbus.' 

In reply to your request * ,:, * wish to say that Mr. Dugan is not 
permanently located in Columbus, but has been ordered to remain at our 
offices only until such time as the present congested transportation condi
tion, together with the coal and food situation clears up. 

* * * * * * * * * * 
This commission is of the belief that in view of the urgent need of 

Mr. Dugan's services in Columbus for the present that his expenses should 
be paid and I am therefore returning same to you for further action." 

(Letter of the chairman of the Public Utilities Commission to the 
auditor of state under date of December 5, 1917). 

"In reply to your favor of December 6 with relation to the expense 
account of Mr. J. B. Dugan ,) * beg to say that I took this matter up 
wi~h the governor and took over the certificate of appointment filed with 
me by the governor, which certificate states that J. B. Dugan was appointed 
under section 498 G. C., as chief railroad inspector, at a salary of $3,000.00 
per year, and no mention is made of traveling expenses. I also directed 
the governor's attention to your letter and he read the same. He said he 
would make no further approval to the certificate already on file and asked 
me to do that which I believed to be my duty. 

I have considered this question carefully and it is my opinion that we 
will allow no further expense accounts for Mr. Dugan while engaged in 
the office at Columbus. Of course any expenses incurred by him while trav
eling for the departl1)ent will be paid promptly. I do not do this arbi-
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trarily, simply because we have to define a policy that will accord the 
same treatment to all departments." 

(Letter of the auditor of state to the chairman of the Public Utilities 
Commission under date of December 8, 1917.) 

::-.Iy opinion has been requested as to the authority of the Public Utilities Com
mission to present the vouchers referred to and as to the duty of the auditor of 
state to honor them by the issuance of a warrant. 

The two statements above set forth present but one issue of fact, if indeed 
any issue of fact is presented; and that is the character of :.Ir. Dugan's presence 
in Columbus during the period covered by the vouchers. From the statement of 
the chairman of the commission it appears that his presence is not permanent, but 
that :-.Ir. Dugan was detailed at Columbus for special service during an emer
gency. The last letter of the auditor of state does not disclose any assertion to the 
contrary, and I feel justified in assuming for present purposes that this statement 
is correct. vVe have it, then, that :.Ir. Dugan was appointed in the first instance 
as an inspector under section 498 of the General Code. This section provides that 

"The (public utilities) commission shall have power to employ, during 
its pleasure, such * * * inspectors ,:, * * as it may deem necessary 
to carry out the provisions of this chapter or to perform the duties and 
exercise the powers conferred by law upon the commission. All * * * 
inspectors * * * shall receive such salaries and compensation as may be 
fixed by the commission, with the approval of the governor; said salaries 
and compensation to said officers and employes to be paid out of the state 
treasury upon the warrant of the auditor, upon presentation of vouchers 
signed by the chairman and secretary of the commission." 

The duties of an inspector of the kind referred to in this section are not pre
scribed by law and therefore are such as are prescribed by the commission, either 
by express order or by the custom, of the service. I assume, however, that it may 
be taken for granted that the ordinary duties of an inspector are of a peripatetic 
character requiring him to travel from place to place; so that the special service 
upon which Mr. Dugan was detailed, as outlined in the letter of the chairman of 
the Public Utilities Commission, is not within the line of his ordinary duties. 
Nevertheless, there can be no question as to the authority of the commission to 
make such a detail, for the reason that it has complete and plenary power to order 
his duties, so long at least as he is not permanently deprived of his character as 
an inspector. 

In the letter of the auditor of state it seems to be assumed that authority to 
pay traveling or other expenses must be found in the certificate of ap
pointment approved by the governor; that is to say, that the governor's approval 
is necessary to authorize the payment of traveling expenses, or at least the pay
ment of expenses other than traveling expenses. If this is the assumption I beg 
to advise that, in my opinion, it is erroneous. 

Section 499 of the General Code provides as follows : 

"* * * the actual and necessary traveling and other expenses and 
disbursements of the commission, their officers and employes, incurred 
while on the business of the commission, shall be paid from funds appro
priated for the use of the commission after being approved by the com
mission. An itemized statement of traveling expenses shall be sworn to 
by the person incurring same before payment is made." 
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The authority, therefore, of the commission to expend money for the reim
bursement of expenses incurred by its employes is not derived from the governor's 
approval of its certificate of appoiqtment, but directly from the provisions of sec
tion 499 above quoted. Said section authorizes the commission to draw on appro
priations made for the use of the commission in reimbursement of any traveling 
or other expenses and disbursements incurred by its employes "while on the busi
ness of the commission." All that is required in order that this authority may be 
properly exercised is a showing that the expense was so incurred and that it was 
"actual and necessary." This requirement excludes the payment of expenses of a 
personal nature not referable to the business of the commission and not neces
sarily incurred while on such business. Ordinarily an employe of the public is 
engaged illl the public business only during what may be termed "working hours." 
Therefore, his necessary personal expenses incurred outside of working hours are 
not such as pertain to the public business. His meals, his lodging and his trans
portation to and from the place where he must be to discharge his -duties on or
dinary occasions fall within this category. 

But when a public employe is required by the order of his superior to leave 
his home or his official headquarters and travel about the state the custom of the 
service, as well as the dictates of common sense, allow him to be reimbursed not 
only for the transportation charges incurred by him, but also for lodging and meals 
while so absent from his headquarters. These practices and principles are familiar 
enough to require no further comment. 

It sometimes happens th;it an official appointment or employment would be 
made to perform services or discharge duties requiring the permanent presence of 
an employe at a stated headquarters other than his own home. For example, a 
clerk in the office of the auditor of state is appointed from Cuyahoga county; in 
order to accept the appointment it is understood without express stipulation- that 
the employe will have to be ready to present himself daily at the office of the 
auditor of state in Columbus during working hours; that is his headquarters; he is 
at liberty to do as he pleases with respect to the establishment of, his home during 
his incumbency of the position; he may retain his family residence in Cuyahoga 
county and stay at a hotel while in Columbus, or he may remove his family to 
Columbus, as he pleases; in neither event is he entitled to traveling expenses going 
to and from his actual home to the office of the auditor of state nor to any al!ow
ance or reimbursement on account of food and lodging. 

On the other hand, however, the character of the duties of an employe may 
be such that he is not required to maintain as a regular or permanent thing his 
headquarters at any given place. Such is true of an inspector or other traveling 
representath·e of a department. Ordinarily such an inspector is entitled to his 
expenses when away from his home under a statute like section 499 ·of the Gen
eral Code. True, the head of the department may designate a particular head
quarters from which expenses shail be allowed; or, without explicitly' so stating, his 
definition of his duties may be such as to lead to the legal result that his traveling 
expenses are chargeable to and from a given place other than his home. I point 
out in this connection, however, that the authority to determine such matters re
sides, in the absence of statute, in the head of the department, in the first in
stance at least. 

On this branch of the question, then, I am of the opinion that it is within the 
power of the Public Utilities Commission to take such action as shall determine 
~hat the headquarters of Mr. Dugan are in the sense which has been discussed
that is, to determine by its action whether a particular place is the one at which 
hotel bills and meals shall not be allowed and from which traveling expenses shall 
be allowed. 
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It is quite certain from all the correspondence that ::-.Ir. Dugan's regular em
ployment is a traveling one and that if he were engaged in his regular service 
of inspection he would be entitled to hotel bills that he might incur while in the 
city of Columbus on his official journeys, though that naturally is, of course, the 
headquarters of the Public Utilities Commission, as such. This being true, I am 
led to inquire whether the detail of ::-.Ir. Dugan to service at Columbus temporarily 
has the effect of reversing the result. In my opinion, it does not have such effect 
in and of itself. If all the circumstances before me should indicate that a per
manent change had been made in the character of ).Ir. Dugan's duties, so that his 
position had become what might be termed a headquarters position instead of an 
outside position, then I would be satisfied without more that such a change in his 
status had taken place as to make it illegal for him to receive reimbursement for 
lodging and meals while in Columbus. The situation in ·such event would be ex
actly the same as that of the clerk in the office of the auditor of state to whom 
I have referred. But it does not appear that such a permanent change in the 
character of :\Ir. Dugan's duties has taken place. His detail is but temporary, and 
though perhaps it is indefinite in duration yet it has been made with a specific in
tent on the part of the commission that it shall be terminated as soon as the 
extraordinary conditions that give rise to it shall have ceased. I am unable on 
the facts before me to. draw a line between the situation which is here presented 
and one which would be presented if :\Ir. Dugan had happened to remain in Co
lumbus under orders of the commission for a week at any other time in his official 
career. 

I have not, however, thus far considered the question save from the point of 
view of the Public Utilities Commission. The correspondence before me shows 
quite obviously a conflict of opinion between that commission and the auditor of 
state. I have already stated that, in the first instance, the commission has some 
authority to act in determining official headquarters. I should supplement that 
statement by saying that the commission is again called upon to act when it ap
proves of an expense voucher under section 499 G. C. Then it has the opportunity 
to determine the effect of its uwn previous orders and to decide whether or not 
in its judgment the expenses incurred have been necessary in the business of the 
commission within the principles which I have laid down. Undoubtedly the de
cision of the Public Utilities Commission in this respect is entitled to some weight. 

I pass now, however, to the question as viewed from the standpoint of the 
auditor of state. It is his duty under section 243 of the General Code to "examine 
each invoice presented to him * * * and if he finds it to be a valid claim 
against the state and legally clue, and that there is money in the state treasury 
duly appropriated to pay it" to "issue thereon a warrant on the treasmer of state 
for the amount found clue * * '"." The section further provides that: "He 
shall draw no warrant on the treasurer of state for any claim unless he finds it 
legal, and that there is money in the treasury which has been duly appropriated to 
pay it." 

The first inquiry of the auditor of state must be directed under this section to 
the legality of the claim presented to him for payment. A claim of the character 
under consideration is "legal," in my opinion, if it represents "actual and neces
sary * * * expenses and disbursements * * * incurred while on the busi
ness of the commission." I do not understand that there is any dispute as to the 
actuality or necessity of any of the items of :Mr. Dugan's expense account; that 
they were actually incurred seems to be admitted; that they were necessary in the 
same sense in which they would be necessary if they had been incurred outside 
of Columbus seems to be acknowledged by the statement of the auditor of state 
to the effect that "Of course, any expenses incurred by him while traveling for the 
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department will be paid promptly." The only inquiry remammg is as to whether 
they were incurred while on the business of the commission. The commission by 
its order has made it necessary for Mr. Dugan to remain temporarily in Columbus 
for an indefinite period. He lives elsewhere, and the temporary character of his 
detail in Columbus is such as not, in my judgment, to place upon him the burden 
of adjusting his personal affairs to the situation. That is to say, where the 
service is but temporary it certainly is not contemplated that the person shall 
locate his family and home with reference to such temporary condition. There
fore I am of the opinion that it is legal for the commission to regard the ex
penses in question as having been incurred while on its business and not as hav
ing been incurred in the ordinary course of Mr. Dugan's family or home life. 

The second thing which the auditor of state has to determine is that there is 
money duly appropriated to pay the claim. I find an appropriation in 107 Ohio 
Laws, page 250, for "transportation" for the use of the Public Utilities Commis
sion. This term is not defined. I take it, however, that it has been interpreted 
in all instances to cover hotel bills and meals as well as actual railroad· fare-in 
other words, to cover all the kinds of expenses which have been considered in this 
opinion. If this is true generally speaking then, in my opinion, this appropriation 
is available to pay the claim in question. 

I find nothing in the general sections of the appropriation bill granting to the 
auditor of state in the disbursement of the appropriations therein made any au
thority greater than that vested in him by section 243 of the General Code. He 
may lawfully decline to honor a voucher only when in his opinion the claim rep
resented thereby is not legal or there is no money appropriated to pay it. I have 
already stated that I find nothing in the facts disclosed by the correspondence 
which tends to show that the claim in question is illegal. To be sure, if the 
Public Utilities Commission had, as I have previously suggested, made an order 
so changing the character of Mr. Dugan's duties as to make him practically a 
headquarters employe, then it would be illegal for the commission itself to ex
pend its appropriation in reimbursement of his expenses while at Columbus; and 
it would then accordingly be the duty of the auditor of state to refuse to honor a 
voucher in payment of such expenses. But inasmuch as Mr. Dugan's detail at 
Columbus was temporary merely and not of a character that ought to require of 
him a readjustment of his personal affairs, I do not think that the order in this 
instance has such effect, and conclude therefore that when the Public Utilities 
Commission approved the vouchers they thereby became legal claims. 

I have made no inquiry into facts. not disclosed by the correspondence itself. 
It will be understood, therefore, that the conclusion which I have reached is based 
entirely upon the letters which I have seen. On such basis, however, I am clearly 
of the opinion that it was the duty of the auditor of state to honor the vouchers 
in question. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

328. 

APPROVAL OF BOND ISSUE OF LAKE COUNTY IN THE SU11 OF 
$42,000.00. 

Industrial Co111111issi01i of Ohio, Columbus, Ohio. 

C0Lu:1rnus, Omo, l\Iay 21, 1919. 

https://42,000.00
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329. 

APPROYAL OF LEASE FOR CAXAL LANDS AT AKROX, OHIO. 

CoLUMBi:s, Omo, ~fay 21, 1919. 

Rox. JoHx I. ~lrLLER, S11perinteude11t of Public Works, Columbus, Ohio. 
DE.\R SrR :-Receipt is hereby acknowledged of your communication of ~lay 

21, 1919, enclo,ing for my approval leave (in triplicate) for canal lands, as follows: 

Valuation. 
Being a small tract of Ohio canal lands, Akron, Ohio----------$250.00 

I ha,·e carefully examined said lease and find it correct in form and legal, and 
am therefore returning the same with my approval endorsed thereon. 

Respectft11IY, 
JOHN G. PRICE, 

Attorney-General. 

330. 

ROADS AXD HIGHWAYS-FAILURE OF COUNTY CO~D.HSSIONERS 
U~DER CASS HIGHWAY ACT TO ISSUE SUFFICIE)JT BONDS TO 
PAY TOWXSHIP'S SHARE OF IMPROVEMENT-TOWNSHIP HAS 
RE.\CHED TAX LDIITATIONS-CO1LMISSIOXERS ~IAY LEVY ON 
ALL TAXABLE PROPERTY OF COUNTY TO PAY DEFICIEXCY FOR 
TO\\'XSHIP-WHAT STATUTES GOVERN. 

TV!zerc county commissioners, iii undertaking an improvement under the pro
visio11s of the so-called Cass Highway Act (106 0. L. 574), have issued. a set of 
bonds under authority of section 1223 G. C., without having waived and assumed, 
on behalf of the county, in accordance with section 1217 G. C., the share of an af
fected township as specified in section 1214 G. C., and hai•e subsequently f 01111d that 
the a11101t11t of bonds so issued is insufficient for the purpose contemplated, and that 
such to·w11ship may not, because of tax limitations, bear any share of the addi-

. tio11al a111ou11t necessary for the improvement, said commissioners are authori:::ed 
to wai.:·e a11d assume such township's statutory share as to an additional issue of 
bonds proposed to be made under the same statutes as governed the first issue, and 
to levy a tax on all the taxable property of the county to meet its portion of such 
bond issue as augmented by assuming the township's share-provided that the 
total a111011nt of bonds and levy of taxes be within the legal limitations. 

CoLUMBi:s, Omo, ::VIay 21, 1919. 

Hox. CHARLES R. S.\RGEXT, Prosernting Attorney, Jefjerso11, Ohio. 
DEAR Sm :-You have submitted for opinion of this department the following 

statement of facts and inquiry: 

"In December, 1915, the comm1ss1oners of Ashtabula county applied 
for state aid in the construction of a portion of an inter-county highway 
lying in ~Ionroe township in this county. At said time, they proceeded 

https://Ohio----------$250.00
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without any agreement between the county comm1ss1oners and the town
ship trustees as to any ·proportion of the improvement leaving the pro
portion of the cost of the improvement to be assessed to the township of 
Monroe and the abutting property owners the fifteen and ten ·per cent re
spectively as provided by the Cass law where there is no agreement. The 
total estimated cost of the improvement at this time was approximately 
$113,000.00, of which state aid was given to the extent of $10,000.00. 

In anticipation of the collection of taxes, etc., and for the payment of 
the county, township and abutting property owner's share for the re
maining $103,000.00 of the cost of the construction of the improvement, 
bonds of the county of Ashtabula were issued, and the bond resolution in 
its recitals shows that the commissioners were following the statutory 
proportion without agreement with the township trustees. That is to 
say, the recited proportions in the bond resolution of the township and 
abutting property owners' respective shares, were fifteen per cent and 
ten per cent of the total cost of the improvement. The road was ad
vertised, but at the letting there were no bids received to construct the road 
within the estimate. Subsequently, the estimate was amended at least 
once, and the present estimate is approximately $30,000.00 in excess of the 
original estimate. The tax duplicate of Monroe township is not, and at 
the time of this bond resolution was not large enough so that the two 
mill levy would raise sufficient money by taxation within the five year 
period, to provide a sinking fund for the retirement ·of the bonds and 
the payment of the interest thereon as they became due. As a matter of 
fact, a mistake was made in figuring ten year bonds instead of five year 
bonds, and as a result o"f this mistake the resolution was carried and the 
bonds were actually sold and marketed. All of the two mills authorized 
by the Cass law to be levied for the payment of the township's share of 
the cost of, the improvement has already been levied and is now on the 
tax duplicate. As stated above, the ·bonds have been sold and the total 
of $103,000.00 is now in the county treasury, but the state, of course, has 
not let the contract as the balance of approximately $30,000.00 has not been 
raised or provision made therefor. 

After the commissioners have proceeded and issued bonds, as above 
stated, on the basis of the county commissioners paying all of the cost of 
the improvement above the $10,000.00 received as state aid, and the fifteen 
per cerit assessed to the township, and the ten per cent to the property 
owners, can they now waive, under section 210 above referred to, any 
amount to be paid by the township of this $30,000.00 required to be raised 
to cover the increased cost of the improvement under the new estimate? 
It being impossible to issue any bonds for the township's share inasmuch as 
the two mill limit for taxation as to said township's share has been 
reached, can the county commissioners issue bonds for this $30,000.00 and 
under section 215 of the Cass law levy a tax upon the taxable property of 
the county for the purpose of meeting the county's proportion of such bond 
issue-that is, all of said $30,000.00 and interest except the ten per cent 
to be levied against the abutting property owners? Having once proceeded 
without a waiver of the township's share, can the commissioners subse
quently waive any part thereof-that is, after bonds have been issued as to 
the $103,000.00 on the basis of the township paying fifteen per cent, can they 
eliminate the township share of the $30,000.00?" 

Section 1223 G. C., as it stood in the Cass highway act, read in part as fol
lows (106 0. L. 641): 

https://30,000.00
https://103,000.00
https://30,000.00
https://30,000.00
https://30,000.00
https://10,000.00
https://30,000.00
https://103,000.00
https://30,000.00
https://103,000.00
https://10,000.00
https://113,000.00
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"The county commissioners, in anticipation of the collection of such 
taxes or assessments, and whenever in their judgment it is advisable, are 
hereby authorized to sell the bonds of any such county in which such con
struction, improvement or repair is to be made to an amount necessary 
to pay the respective shares of the county, township or townships, and the 
lands assessed for such improvement, but the aggregate amount of such 
bonds issued shall not be in excess of one per cent of the tax duplicate 
of such county. Such bonds shall state for what purpose issued and bear 
interest at a rate not to exceed five per cent per annum, payable semi
annually, and in such amounts as to mature in not more than five years 
after their. issue, as the county commissioners shall determine. Prior to 
the issuance of such bonds the county commissioners shall provide for 
levying and collecting annually a tax upon all taxable property of the 
county to provide a sum sufficient to pay the interest on such bonds and 
to create a sinking fund for their retirement at maturity. The proceeds of 
such bonds shall be used exclusively for the payment of the cost and 
expense of the. construction, improvement or repair of the highway for 
which the bonds are issued. * * *." 

The taxes referred to in said section are those accruing from levies authorized 
by section 1222 G. C., which, as it appeared in the Cass act, authorized the county 
commissioners to levy a tax of one mill on all the taxable property of the county, 
and the township trustees to levy a tax of two mills on all the taxable property of 
the township; while the assessments referred to are those authorized by section 
1214, to be made against abutting property owners. The respective shares of the 
county, township and property owners, as referred to in section 1223 G. C., were 
those fixed by section 1214 G. C. (106 0. L. 637), namely, county, twenty-five 
per cent; township and property owners, fifteen per cent and ten per cent, re
spectively, excepting therefrom cost of bridges and culverts. However, by favor 
of section 1217 G. C. the county commissioners might relieve the township of all 
or a part of its share, said section 1217 reading in part as follows : 

"The county commissioners of a county in which a. highway is con
structed or improved, under the provisions of this act, may, by resolution, 
waive apart or all of the apportionment of the cost and expense of such 
highway as herein provided to be paid by the township or townships, and 
assume a part or all of the cost and expense of such highway improve
ment, in excess of the amount received from the state, up to the entire 
cost and expense of such improvement without any assessment or charge 
whatever upon the township or townships. * * *. 

* * * In no case shall the property owners abutting upon said im
provement be relieved by the state, county or township, from the payment 
of ten per cent of the cost and expense of such improvement, excepting 
therefrom the cost and expense of bridges and culverts, provided the total 
amount assessed against any abutting property does not exceed thirty-three 
per cent of the valuation of such abutting property for the purposes of 
taxation." 

The authority thus conferred is given the county commissioners in unam
biguous terms, unaccompanied by any express mandate or direction in said section 
1217 or elsewhere in the Cass act, as to the time at which the commissioners are 
to take action. Hence, if there are any limitations imposed in the matter of time, 
they are to be found, if. at all, in the practical application of the highway im-
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provement statutes. A brief examination into these statutes, as they appeared in 
the Cass act, is therefore pertinent. 

Sections 1191 to 1193, relating to application for state aid, place no restric
tions on the county commissioners in the way of preliminary proceedings-the 
filing of the application, accompanied by a certified copy of resolution that the 
public interest demands the improvement, and an agreement to pay one-half of 
the cost of surveys, etc., being the first step required of the commissioners. 

Section 1204, which requires county commissioners to grant petitions of abut
ting property owners for state aid improvement, if the commissioners find the 
improvement to be in the public interest, contains the further provision that: 

"The county commissioners may, without the presentation of any 
petition, make application to the state highway commissioner for aid in the 
construction of inter-county highways or main market roads under the 
provisions of this chapter and nothing herein shall in any way restrict 
their right to make such application." 

Section 1218 G. C. is to the effect that the state highway comm1ss1oner shall 
not let a contract where county commissioners are to contribute to the cost, unless 
such county commissioners shall first have made a written agreement to assume 
in the first instance that part of the cost of the improvement over and above the 
share to be paid by the state.. 

The foregoing brief references sufficiently indicate the comparatively simple 
procedure involved in arranging for a state aid improvement and also the legisla
tive intent that when the application is made by the county commissioners, the 
dealings of the state shall be with the county only. It quite clearly appears that 
the state is not concerned in the question whether atJ any stage of the proceedings 
the county shall assume a part or all of the township's share. It is equally clear 
that the matter of time at which action may be taken by the commissioners under 
section 1217 is of no legal importance to the affected township or landowners; for 
on the one hand the commissioners may bring about the improvement without the 
consent of the township and landowners, and on the other hand such commis
sioners, if they do bri_ng about the improvement, may take no action to increase the 
respective statutory obligations of the township and landowners with respect 
thereto. Xor is there anything in the statutes which, expressly or by implication, 
indicates that, so far as the improvement proceedings proper are concerned, the 
commissioners must take action at any particular time in order to bind the county. 

Turning next to the matter of issuing bonds for the improvement, as pro
vided in above quoted section 1223 : 

It may doubtless be urged with considerable force that if the commissioners 
are to relieve the township of a part or all of its share, they should take action 
to that end before the bonds are issued, for the reason that if the action were de
ferred until after the bonds had been issued, the commissioners would in effect be 
casting away a vested right of the county, namely, the fixed obligation of the 
township to pay a given sum into the fund for the redemption of such bonds. How 
potent such an argument may be, as against the fact that the statutes contain no 
express provision in the matter of time, and the further fact that at all .events 
there is no question as to the power of the commissioners to waive the county's 
statutory rights in the first instance, need not b~ here decided; for the claim cer
tainly falls of its own weight when applied to the particular situation stated by 
you. 

In other words, if the time for action by the commissioners as to waiver is 
determinable by reference to the time at which they pass a resolution authorizing 

0 
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a bond issue, it is so determinable only as to that particular issue, and not as to 
a subsequent issue arising from the fact that the first issue has fallen short of 
its purpose. The county commissioners, of course, have the option of abandoning 
the improvement. If they do not see fit to avail themselves of that option, but find 
that the public interests require that the improvement be made, they will certainly 
have complied with the spirit of the statutes if before authorizing the second bond 
issue they adopt a resolution waiving the township's share, or part thereof, and as
suming it on behalf of the county, thus definitely fixing the extent of the county's 
obligation at the time the second set of bonds is issued. To state the matter in 
another form, the fact that the commissioners may have bound the county upon 
a given financial basis, as to one set of bonds, does not estop them from binding 
it upon a different basis as to a· subsequent issue made for the same purpose as 
the original issue, it being kept in mind that the second bond issue is proposed to 
be made under authority of the identical series of statutes applicable to the first 
bond issue. I 

You are therefore advised, in answer to your inquiry, that under the facts as 
stated by you, the commissioners are authorized, as to the proposed issue of thirty 
thousand dollars bonds, to waive the township's share and assume the same on 
behalf of the county, and are further authorized to levy a tax upon all the taxable 
property of the county for the purpose of meeting the county's proportion of such 
bond issue as thus augmented by its having assumed the township's share. In the 
event that the county commissioners conclude to take such action, it is recommended 
that, as a matter of careful procedure, their resolution be so drawn as to show in 
a preamble,_the facts on which your inquiry is based. Of course, it will be under
stood that the total amount of bonds and the levy of taxes must be within the 
legal limitations. 

While your communication contains certain other inquiries, it is assumed that 
you desired the opinion of this department regarding them only in the event of a 
negative answer to the inquiries above considered. 

Respectfully, 
JuHN G. PRICE, 

Attorney-General. 

331. 

SCHOOLS-SEVENTY-FIVE PER CENT OF ELECTORS PETITION FOR 
TRANSFER-MANDATORY UPON COUNTY BOARD OF EDUCATION 
TO MAKE IT. 

Where seventy-five per cent of the electors, located in territory which it is 
desired to transfer to an exempted village school district or a city school district 
or another county school district, petitio1i for such transfer, it is mandatory upon 
the county board of education to make such trans!er. 

CoLUMBUS, OHIO, ~fay 22, 1919. 

HoN. R. A. KERR, Prosernting Attorney, Troy, Ohio. 
DEAR SIR :-Acknowledgment is made of the receipt of your letter in which 

you request the opinion of this department upon the following statement of facts: 

"I write to ask if my construction of section 4696 of the General Code 
is correct as I have given it to the officer making the inquiry. I have 
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instructed him that the provision found in said section reading as follows: 
'Provided, however, that if at least seventy-five per cent of the electors 

of the territory petition for such transfer the county board of education 
sh,tll make such transfer' 
is mandatory on the county board and that they have no discretion con
cerning the matter and that the last clause of the section, which provides 
for certain things being done prior to the transfer being effective, does not 
change this condition even though some discretion may be necessary as to 
the division of funds .or indebtedness but that these matters can be con
trolled· by a mandamus proceedings should the county board fail to act. 
Am I correct in this ruling?" 

In reply .to such inquiry it is advised thii.t it is the opm10n of the Attorney
General that the language used in section 4696- G. C., stating that a county board of 
education shall transfer territory upon petition of seventy-five per cent of the 
electors of the territory in question from one school district to another, is man
datory. 

Att~ntion is invited to the fact, however, that considerable care must be exer
cised in· making transfers of territory from one school district to another for the 
reason that section 4696, about which you inquire, covers only specific cases which 
are the transfer of territory from a school district of a county school district to 
(1) an adjoining exempted village school district, (2) a city school district, (3) 
another county school district and all other transfers of school territory from one 
district to another come within section 4692 G. C. 

In order. that, a transfer be made under section 4696 G. C., the districts to 
which the territory is transferred must be one of the above named three exceptions 
and an adjoining exempted village school district must be one as is described in 
section 4688 G. C., and thus supervision districts which fall within section 4740 G.. 
C. are not exempted· village school districts. 

The latter part of section 4696 G. C., which specifies when such transfer shall 
be in effect, does not govern in the matter of the first steps for such transfer and 
while the power to make such transfer is discretionary with the county board of 
education, when at least fifty per cent of the electors of the territory to be trans
ferred petition for such transfer, should this number be increased to seventy-five 
per cent of the electors, then the county board of education has no other avenue 
than to make such transfer, provided that such transfer is made to an adjoining 
exempted village school district or a city school district, or to another county 
school district; for if the territory in question is not transferred to either one of 
these three mentioned, then the transfer falls under section 4692 of the General 
Code. Under the latter section attention is directed to the fact that no petition 
of any kind is authorized, that all transfers are voluntary with the county board 
of eduption and the only instrument that can be submitted by the electors in the 
territory in question is a remonstrance against, and not a petition for, such action. 

It is therefore the opinion of the Attorney-General that where seventy-five 
per cent of the electors, located in territory which it is desired to transfer to an 
exempted village school district or a city school district or another county school 
district, petition for such transfer, it is mandatory upon the county board of edu
cation to make such transfer. 

Respectfully, 
JOHN G. PRICE, 

A ttorney-Ge11eral. 
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332. 

SCHOOLS-TUITIOX-WHAT XOTICE REQUIRED C'XDER SECTIOX 
7735 G. C. IS SUFFICIEXT WHERE CHILDREX RESIDING ::\IORE 
THAX OXE ::\IILE AXD A HALF FRO::\I SCHOOL TO WHICH THEY 
ARE ASSIGXED ATTEXD SCHOOL IX AXOTHER DISTRICT. 

1. Tlze notice required by sectio1~ 7735, which permits children residillg more 
than one mile; and a half fro1n the school to which they are assigned to attend a 
11earer school in another district, is a notice from the board of edttcation of the 
district in which the children are attending to the board of the district in which 
they reside that a claim will be made for their tuition, the purpose of such notice 
being to give the debtor broad opportunity to settle the claim before the expense of 
suit is inrnrred. 

2. Knowledge of the board of the district in which the children reside of the 
fact that they are attending school fo an adjoining district and acquiescence thereili 
is sufficient to satisfy the req11ire111e11t as to notice. 

CoLGMBl:s, Omo, ::\lay 22, 1919. 

Hox. \VALTER S. RcFF, Prosecuting Attorney, Canton, Ohio. 
DEAR Srn :-Acknowledgment is made of your request for an opinion on the 

following statement of facts : 

"A dispute has arisen between two rural boards of education with ref
erence to the payment of tuition of pupils as provided under section 7735. 
In the school year 1917-1918 certain schools in Osnaburg township, Maple
ton district, were closed because of a controversy which had arisen in the 
district about the consolidation of schools. ·when Mapleton district con
solidated it provided means of transportation for pupils, but the parents 
of certain pupils refused to send them to the consolidated schools and 
sometime later in the year the pupils whose parents refused to permit 
them to attend the consolidated schools in Osnaburg township, attended 
school in Paris township, which schools, by the way, were the nearest 
schools open. 

The ::\Iapleton district board hired men to provide transportation for 
the pupils to the consolidated school and while the transportation van passed 
the homes of the pupils who afterward attended the Paris township 
schools, these pupils refused to be transported. Because of their refusal 
the ::\Iapleton board stopped the transportation van after about thirty 
days and shortly thereafter these pupils began to attend the Paris town
ship schools. 

The ::\Iapleton district consolidation was in the courts at that time and 
the court finally held that the consolidation was illegal and that the board 
had no right to provide a transportation van for these pupils and this was 
the position that the parents of the pupils took who did not permit their 
children to make use of the van. As a matter of fact no money has as 
yet been paid to the men who transported pupils to the consolidated school. 

The board of education of Paris township has sent a bill for the 
tuition of these pupils to the ::\fapleton district board and the ::\fapleton 
district board refuses to pay the tuition, claiming that they had no notifi
cation as provided by section 7735. The Paris township board did not 
notify the ::\Iapleton board that it intended to collect tuition of said pupils 
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until December, 1918, at least six months after the close of the school 
year. The Mapleton board still refuses to pay and the Paris board is in
sisting upon payment. 

On September 3, 1917, the district superintendent who had charge of 
the Mapleton district sent a Jetter to the clerk of the board of education of 
Paris township, a copy of which is hereto attached and while it is admit
ted that the children of the families whose names are in the letter did not 
attend the schools of Paris township, other children of the same district 
did attend the schools of Paris township and the board of Paris township 
takes the position that because of this letter they were not required to 
notify the Mapleton board before they would have the right to collect 
the tuition. 

Both boards have agreed to abide by the opinion of the Attorney
General relative to their rights in this matter." 

In your letter you further say : 

"Under the statement of facts enclosed herewith what is your opm10n 
with reference to the right of the Paris board of education to collect from 
the Mapleton district board of Osnaburg township the tuition of pupils who 
attended the Paris township schools during the school year of 1917-1918? 

It is my opinion that the Paris ·board of education has no legal right 
to collect the tuition from the Mapleton district board because the Paris 
board of education did not give notice to the Mapleton board until De
cep-iber, 1918, which was more than six months after the school year of 
1917-1918 had closed. It seems to me that the provision that 'a board of 
education shall not collect tuition for such attendance until after notice 
has been given to the board of education of the district where the pupils 
resided' means that no tuition can be collected until after notice is given 
and only such tuition as accrues after notice is given. The members of 
the Paris township, board seem to think that they could give the notice 
at any time and that the Mapleton board would be required to pay the 
tuition. 

I do not believe that the facts which I have enclosed add anything to 
the controversy although the Paris township board claims that it was their 
understanding that the letter from the district superintendent obligated 
the Mapleton board to pay the tuition of all pupils who attended. 

The school situation in this county has been very bad and this is 
only one of the many controversies which have arisen. I endeavored to 
have these boards settle this matter among themselves, but was unable to 
get them to reach any compromise that would be satisfactory so they have 
agreed to abide by your opinion in the matter. The opinion will neces
sarily mean a construction of section 7735 as that seems to be the only 
section which deals with pupils attending other districts." 

A study of the above statement of facts indicates that the proposed consoli
dation did not take place due to a court decision rendering the same invalid and 
therefore the question we have before us is a proper construction of the word 
"notice" as appears in section 7735 G. C., which reads as follows : 

"When pupils live more than one and one-half miles from the school 
to which they are assigned in the district where they reside, they may 
attend a nearer school in the same district, or if there be none nearer 
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therein, then the nearest school in another school district, in all grades 
below the high school. In such cases the board of education of the dis
trict in which they reside must pay the tuition of such pupils without an 
agreement to that effect. But. a board of education shall not collect 
tuition for such attendance until after notice thereof has been given to 
the board of education of the district where the pupils reside. Xothing 
herein shall require the consent of the board of education of the district 
where the pupils reside, to such attendance." 

This que,tion as to what constitutes "notice" and when the same should be 
gh·en, has been thoroughly discussed in the case of the board of education of 
Thorn township vs. Board of Education of Licking township, Licking county, which 
was decided by Judge Fulton in 1916 and reported in 20 0. N. P. (n. s.) 193. The 
case in question was one in which pupils in Licking township attended school in 
Thorn township and the board of education of Thorn township attempted to col
lect tuition from the board of education of Licking township for instruction ren
dered to the pupils in question. 

The case is practically similar to the one before us, as the claim was made by 
the defendant board of education that prop·er notice had not been given. The de
cision in this case, as stated in the syllabus, reads: 

"1. The notice required by section 7735, which permits children re
siding more than one. mile and a half from the schools to which they are 
assigned to attend a nearer school in another district, is a notice from the 
board of education of the district in which the children are attending to 
the board of the district in which they reside that a claim will be made for 
their tuition, the purpose of such notice being to give the debtor broad 
opportunity to settle the claim before the expense of suit is incurred. 

2. Kowledge of the board of the district in which the children re
side of the fact that they are attending school in an adjoining district 
and acquiescence therein is sufficient to satisfy the requirement as to notice." 

Commenting further in discussing the case, the court said: 

"* * * this school was below the grade of a high school, and so it 
comes within the provisions of this section (7735), which reads: 

'In such cases the board of education of the district in which they 
reside must pay the tuition of such pupils without an agreement to that 
effect.' 

X ow, if there wasn't anything more in the statute, there would be no 
question about it, and that would be the end of it. They must pay it with
out any agreement. There wasn't any agreement made about the schooling 
of the children at all. The statute says that they must pay for the school
ing of the children although without any agreement so to do. The statute 
says: 

'But a board of education shall not collect tuition for such attendance 
until after notice thereof has been given to the board of education of the 
district where the pupils reside. Nothing herein shall require the consent 
of the hoard of ed·ucation of the district where the pupils reside to such 
attendance.' 

X ow this matter all turns upon th.is one clause in this section: 
'But the board of education shall not collect tuition for such attendance 

until after notice thereof has been given to the board of education of the 
district where 'the pupils reside.' 
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On the trial of the case before the jury the court permitted evidence 
to be given of all the notices that were given-whether they were given be
fore or after, or when they were given against the objection of counsel for 
defendant; and counsel for the defendant seems to express great sur
prise at the holding of the court in reference to the meaning of this 
section. 

The court held that this section meant that before they could bring a 
suit to collect this bill, notice must be given the other board, and that 
without that notice they could not bring the action at all. 

Now there was no question but what notice had been given, just be
fore the suit was brought, that a suit was about to be brought, or would 
be brought, unless this matter was settled before suit, and other notices 
are mentioned and described that were given to the board of education of 
Licking township.

* * * I cannot get any other construction out of these words 'but 
the board of education shall not collect tuition for such attendance until 
after notice thereof has been given,' than that they imply the bill has al
ready been made, and they have a right to have notice before they are 
sued, before the expense of a lawsuit is incurred, and to settle without a 
suit if they so desire, and they can not be sued until this notice has been 
given; and I think that is as far as this section goes; and as far as this 
section is concerned, the court holds that notice was given-not only a 
notice before the suit was brought, but a notice was given * * * 
before * * *." 

In the case in question the court further said, as regards the question of where 
centralization was attempted: 

"Counsel rely considerably upon section 7737, which reads : 
'When the schools of a district are. centralized or transportation of 

pupils provided, the provisions of the next two preceding sections shall 
not apply.' 

One of the next preceding sections is 7735 which I have just read 
and quoted. So that if the schools of the district had been centralized, 
there is no question but what section 7735 would not be invoked and would 
not apply in this case. But the schools of this ·district had not been cen
tralized. * * * If the schools had been centralized in the township, 
then section 7735 could not be invoked." 

In the case which you have submitted there was a proposed consolidation or 
centralization about which there was more or less controversy and which later 
was pronounced as mill and void by the court. Hence the matter of centralization 
does not really bear upon the question at hand, the entire question being upon 
whether notice was required before the children were sent to school or whether 
notice was required before the tuition could be collected. The court, above 
quoted, has decided that the notice mentioned in section 7735 is only such notice 
as is required to be given prior to the beginning of a suit and not before the pupils 
start to school, but any time after such tuition service has been rendered, but 
before a suit is attempted. This decision of the common pleas court of Licking 
county was later affirmed by the court of appeals in the following memorandum 
opinion by Judge Shields, and in which the judges concurred: 

"In this case a recovery was sought by the plaintiff for an amount 



569 ATTORXEY-GEXERAL. 

claimed to be due from the defendant below for tuition for certain children 
residing in Licking county, Ohio, attending at said plaintiff's school in 
Perry county, Ohio. 

Without here reciting the respective claims of the plaintiff and de
fendant below set out in the pleadings, it will be sufficient to state that 
we have read the same in connection with the evidence embraced in the 
bill of exceptions herein and we have also read and examined the opinion 
of the trial judge in said case, submitted with the papers herein, treating 
as it does of the several issues raised by said pleadings and argued by 
counsel, and without attempting to add to or enlarge upon the views therein 
expressed, and approving the conclusion therein reached as to the liability 
of the plaintiff in error to the defendant in error for said tuition, we adopt 
the opinion and judgment of the court of common pleas as the opinion 
and judgment of this court, and it follows that the judgment of said court 
of common pleas will be affirmed." 

Since the matter has been decided by the courts that notice contemplated under 
section 7735 G. C. is a notice before suit is brought, then the board of education of 
Paris township, Stark county, can collect the tuition in question from the Mapleton 
district, Stark county, by giving notice any time prior to the time that suit might 
be brought, and such notice could really be given at this time and stiU be valid 
under the decision herein quoted. 

It is therefore the opinion of the Attorney-General that (1) the notice required 
by section 7735, which permits children residing more than one mile and a half 
from the school to which they are assigned to attend a nearer school in another 
district, is a notice from the board of education of the district in which the children 
are attending to the board of the district in which they reside that a claim will be 
made for their tuition, the purpose of such notice being to give the debtor broad 
opportunity to settle the claim before the expense of suit is incurred; (2) th.it 
knowledge of the board of the district in which the children reside of the fact that 
they are all!:!n<ling school in an adjoining district and acquiescence therein is suf
fiicient to satisfy the requirement as to notice. 

Respectf11ll:,•, 
JOHN G. PRICE, 

Attorney-General. 

333. 

BOARD OF EDUCATIOX-TEACHERS' CERTIFICATES FOR ELE11EX
TARY OR HIGH SCHOOLS-WHAT PROFESSIOXAL TRAINING 
REQUIRED - TDIPORARY AND EMERGENCY CERTIFICATES 
GRAXTED, \VHEX .• 

1. Applicants for teachers' elementary certificates at a regular teachers' ex
amination must have to their credit nof less tha,~ twenty-four weeks of profes
sional training in a recog11i::ed school for training teachers, and after January 1, 
1920, such training shall be thirty weeks and after January 1, 1921, it shall be one 
year. 

2. Applicants for teachers' high school or special certificate at a regular ex
amination must have the professio11al training defined in section 7823 G. C. 

3. County boards of school examiners at their discretion can issue betwee11 
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examinations temporary certificates valid to the next regular teachers.' examination 
to applicants without ·the professional training definfd in sections 7822-7823 G. C. 

4. Where there is a shortage of teachers a county board of examiners, 11po11 
the appro'Z:al of the state superintendent of instruction, C(m iss11e a teacher's 
emergency certificate valid for one year to applicants who have had one year's e.1:
Perience as a teacher. 

CoLUMBus, Omo, 1Iay 22, 1919. 

HoN. F. B. PEARSON, Superintendent of Public Instruction, Columbus, Ohio. 
DEAR Sm :-Acknowledgment is made of your letter reading as follows: 

"Will you very kindly render us an opinion in answer to the follow
ing question? 

Section 7826 of the General Code provides as follows : 
'Section 7826. Between regular examinations county boards of school 

examiners at their discretion may issue temporary certificates which shall 
be valid only until the next regular examination held by such boards after 
the issue of such certificate, and at any regular examination such board 
upon proper application being made, subject to the same rules and regula
tions as applied to the granting of regular certificates shall issue temporary 
certificates which shall be valid from the date of issue until the first day 
of September following.' 

In order that a person may be granted a temporary certificate under the 
provisions of the above section, is it necessary that such person shall have 
the· same amount of professional training as is provided for the granting 
of regular certificates in accordance with the provisions of sections 7822 
and 7823 of the General Code? If such certificate can be granted to a 
person without the required professional training, the same to be valid 
until the next examination, can this act be repeated by the county board 
of school examiners at the time of the next examination and so on at each 
succeeding examination throughout the year, therebx qualifying the per
son to teach the entire year without any professional' training as provided 
by sections 7822 and 7823 of the General Code?" 

Section 7822 G. C. as amended in Ohio Laws 107, page 626, reads in part: 

"Applicants for a one year or a three year elementary certificate shall 
possess an amount of professional training consisting of class room in
struction in a recognized institution for the training of teachers, not less 
than the following: * * * after January 1, 1919, not less than twenty
four weeks of such instruction; after January 1, 1920, not less than thirty 
weeks of such instruction; after January 1, 1921, not less than one year 
of such class room instruction in a recognized school for the training of 
teachers." 

The effect of the above section, which has been the law sin_ce July 2, 1917, is 
that at the present time no person can be granted even a one year elementary reg
ular certificate to teach school unless such person shall have had twenty-four weeks 
of class room instruction in a recognized school for the training of teachers. 

Regular certificates referred to in the law are those that are not temporary but 
have been issued in compliance with the rules and regulations one of which is the 
required training mentioned in section 7822 G. C. for elementary certificates and 
in section 7823 for high school and special certificates. 
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Section 7826 G. C., quoted in your letter, provides for two kinds of tem
porary certificates, viz. : 

1. A board of school examiners can issue at their discretion, and be
/'i.i..'een examinations by the board, a temporary certificate that is valid only 
till the next regular examination day, when the intent of the law is that 
such person shall submit to the regular examination for teachers. 

2. At any regular examination by the board, it can issue a temporary 
certificate dating from that day and running until the first day of Sep
tember following, or covering the current school year, but section 7826 G. 
C. provides that proper application shall be made and the 'same rules and 
regulations as * '' ,:, to the granting of regular certificates' shall 
apply. 

It will thus be seen that it is discretionary with the board to grant the first 
named temporary certificate between examinations, but upon granting the second 
temporary certificate at the next regular examination the board must be governed 
by the same rules and regulations as are in force for regular certificates, that is 
to say, such applicant during 1919 must have had twenty-four weeks of class room 
instruction in a recognized teachers' training school. But there is nothing in sec
tion 7826 G. C. which prevents a board of examiners from giving a person who 
has failed in the examination, a short temporary certificate that runs only to the 
next examination but such short temporary certificates can only be granted "be
tween regular examinations" and "at their discretion." One who is certificated at 
a regular examination for the remainder of the school year, to September first 
following, must have the training required for the granting of regular certificates 
which are issued as of the September first following the examination. 

As to high school or special certificates the professional training required is 
stated in section 7823 G. C., which reads in part: 

"5. On and after January 1, 1919, not less than thirty weeks of class 
room instruction in a recognized school for teachers . 

6. On and after January 1, 1920, and thereafter not less than one year 
of class room instruction in a recognized school for the training of teach
ers." (104 0. L. 100) 

Section 7823-1 G. C. also provides: 

"On and after January 1, 1915, all applicants for a one-year of (or) a 
three-year high school or special certificate shall have had at least two 
years' training in an approved high school or its equivalent, and on and 

· after January 1, 1920, all applicants for high school and special certificates 
shall have certificates of graduation from a first grade high school or 
its equivalent." 

The "training" herein mentioned means two years attendance at an approved 
high school by applicants up to the end of the year 1919; on and after January 
1, 1920, such applicants shall have graduated from a first grade high school, or its 
cquh·alent. 

It is interesting to note the changes that have recently occurred in section 7822 
G. C. which governs the requirements on professional training for applicants for 
their first certificate. Thus in 104 Ohio Laws (page 104) professional training in 
a teachers' college was required after January 1, 1915, the minimum being six 
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weeks attendance, and the applicant without such training was eliminated; the next 
General Assembly in 105-106 Ohio Laws (page 340) provided that such professional 
training for the first elementary certificate was not necessary; the following Gen
eral Assembly in 107 Ohio Laws (page 626) amended section 7822 G. C. as it now 
reads, and providing that no applicant can be granted a certificate following a 
regular examination unless such applicant in 1919, has not less than twenty-four 
weeks training in a recognized school for the training· of teachers, to his or her 
credit. 

Attention is invited to the fact that the following sections of the General 
Code have never been repealed or amended in the legislative acts which have 
changed section 7822 G. C. on •professional training requirements, and they are still 
law, and it is for the state superintendent of public instruction to say if the high 
schools and normal schools indicated in sections 7832-1 G. C. and 7832-2 G. C. are 
"recognized schools for the training of teachers" as required in section 7822 G. C. 
(107 Ohio Laws, 626). Such sections read: 

"Sec. 7832-2.-The county board of school examiners may at their dis
cretion grant one-year certificates to tbchers who have completed a one 
year normal course in any high school or normal school which has been 
approved by the superintendent of public instruction. Such certificates 
shalJ be valid in any village or rural school district in the county in which 
it is granted and may be renewed for one or three years without examina
tion." 

"Sec. 7832-3.-The county board of school examiners shall grant one
year certificates to graduates of first grade high schools who have com
pleted in addition to the high school a one-year professional course in any 
high school or normal school which has been approved by the superin
tendent of public instruction." 

But where there is a shortage of teachers in a district the law has wisely pro
vided for another kind of certificate, for section 7832-1 G. C. reads: 

"A 'teacher's emergency certificate' which shall be valid for one year 
in any village or rural school district in the county may be granted by the 
county board of school examiners with the approval of the superintendent 
of public instruction to applicants who have had one year's experience 
teaching in the public schools whenever for any reason there is a shortage 
of teachers in such district." 

Under the provisions of this section for emergency use where a shortage ex
ists, a person who has taught one year or more in the past, can be certificated by 
the county board of examiners with the approval of the state superintendent of 
public instruction and such certificate is valid for one year. Such section does not 
conflict with section 7822 because that section refers to regular certificates and not 
to "emergency" certificate (7832-1 G. C.) To grant an emergency certificate there 
must be a shortage of teachers while a temporary certificate might be needed at 
any time to bridge over an occasion where a teacher died or resigned and a cer
tain teacher's services were desired to take up the work, the next examination being 
some time distant, and the person in question not being certificated at that time or 
in that county. · 

It is therefore the opinion of the Attorney-General that: 

1. Applicants for teachers' elementary certificates at a regular teach-
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ers' examination must have to their credit not less than twenty-four weeks 
of professional training in a recognized school for training teachers, and 
after January 1, 1920, such training shall be thirty weeks and after Jan
uary I, 1921, it shall be one year. 

2. Applicants for teachers' high school or special certificate at a reg
ular examination must have the professional training defined in section 
7823 G. C. 

3. County boards of school examiners at their discretion ca~ issue 
between· examinations temporary certificates valid to the next regular 
teachers' examination to applicants without the professional training de
fined in sections 7822-7823 G. C. 

4. \Vhere there is a shortage of teachers a county board of examiners, 
upon the approval of the state superintendent of instruction, can issue a 
teacher's emergency certificate valid for one year to applicants who have 
had one year's experience as a teacher. 

Respectfull:y, 
JOHN G. PRICE, 

Attorney-Ge11eral. 

334. 

BOARD OF EDUCATION-OATH PRESCRIBED BY SENATE BILL NO. 
134 FOR APPLICANTS DESIRING TEACHERS CERTIFICATES DIS
CUSSED. 

The oath prescribed by senate bill No. 134 will not be substantially changed, or 
its force or e[f ect destroyed by permitting an applicant for a teacher's certificate, 
who so desires, to prefix thereto the clause, "Ack11owledgi11g the Lord Jesus Christ 
as the source of all authorit:::,-." 

Cou:Mncs, Omo, 1Iay 23, 1919. 

HoN. H. J. RITTER, Chairman, Joint Committee on German Propaganda, Ohio 
Senate, Columbus, Ohio. 
DEAR SIR :-Your letter of May 8, 1919, requesting my opinion as to the ef

fect of permitting applicants for teachers certificates, who so desire, to prefix to 
the form of oath prescribed by S. B. No. 134, the words "Acknowledging the Lord 
Jesus Christ as the source of all authority," was duly received. 

The oath is in the following form: 

"I solemnly swear or affirm, that I will support the constitution of the 
United States, the constitution of the state of Ohio, and the laws enacted 
thereunder, and, that I will teach, by precept and example, respect for the 
flag, reverence for law and order, and undivided allegiance to the gov
ernment of one country, the United States of America." 

An examination of the bill discloses, and it should be kept in mind that the bill 
does not attempt to disqualify any applicant on account of his religious belief, or to 
require that he shall have any particular religious belief. In those respects the bill 
is silent. 

The law on the subject of oaths is discussed in the following authorities: 
In 20 Ruling Case Law, page 508, it is stated that statutes prescribing the form 
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of an oath are not intended to prescribe an inflexible iron formula, admitting of 
no deviation in words, but are intended rather to direct and point out the essen
tial matters to be embraced in the oath, and that if there is a substantial com
pliance with the statute the oath is obligatory and binding. 

In 21 Am. & Eng. Ency. of Law, 752, the law is stated as follows: 

"\\'here a statute prescribes the form of an oath or affirmation to be 
administered upon a particular occasion, and does not expressly provide 
that the exact words of the prescribed form shall be used, a substantial 
compliance with such form is sufficient. * * * vVhen the oath or 
affirmation administered means the same thing as does the oath pre
scribed, there is a substantial compliance. The substance of an oath or 
affirmation cannot, however, ever be dispensed with, * * * and the ad
dition of words to a formula prescribed by statute does not invalidate it 
where the addition of words does not change the meaning of the oath." 

The American and English cases on the subject are brought together in a 
note found in 5 Am. and Eng. Annot, Cases, p. 722, and the result of the decisions 
is stated as follows : 

"It has generally been held that a substantial compliance with the re
quirements of a statute prescribing the form of oath to be administered is 
sufficient, and that merely informal departure does not affect its validity." 

The difficulty, however, in all cases is to determine what constitutes a material 
or fatal departure and in the foregoing note it is said: 

"There is a lack of uniformity in the decisions as to what 1s a fatal 
departure from what is the prescribed form." 

No useful purpose will be served in reviewing the cases in this op1mon, but 
the general conclusion seems to be that neither omission from nor addition to the 
prescribed form nor departure therefrom nor change therein, is considered fatal 
unless of such character as to substantially change or destroy the force and effect 
of the oath. 

The question for decision is whether or not the oath prescribed by S. B. No. 
134 will be substantially changed, or its force and effect destroyed, by prefixing at 
the time it is administered and subscribed the clause, "Acknowledging the Lord 
Jesus Christ as the source of all authority." 

In my opinion the prefix referred to will have no such effect. 
The prefix may be intended as a declaration of the applicant's belief that the 

source of our government and institutions is the Lord Jesus Christ, but whether 
or not that be his intention or belief, the effect of the prefix is, not that the 
applicant, in case there be any conflict between the doctrine and teaching of the 
Lord Jesus Christ, on the one hand, and our government and institutions, on the 
other, reserves unto himself the right to reject the latter and give his allegiance 
to the former, but rather that he will support the latter, notwithstanding his belief 
that the source of all authority may be in the former. In other words, should there 
be any difference or conflict of opinion as to the source of all authority, and irre
spective of the applicant's belief, he nevertheless solemnly swears or affirms to 
support the federal and state constitution and laws enacted thereunder, and to 
give his undh-ided allegiance to the United States of America, etc. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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335. 

APPROVAL OF BOND ISSUE OF BELLEFONTAINE CITY SCHOOL DIS
TRICT IN SUM OF $20,000.00. 

Industrial Commissio11 of Ohio, Colttmbtts, Ohio. 

C0Lu:1rnus, Omo, ~lay 23, 1919. 

336. 

APPROVAL OF BOND ISSUE FOR MIDDLEBURGH TOWNSHIP, CUYA
HOGA COUNTY, IN SUM OF $23,600.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLUMBus, Omo, May 23, 1919. 

337. 

APPROVAL OF 0. E. LUCHTENBERG CONTRACT FOR WO::-.IEN'S COM
FORT STATION IN CAPITOL BUILDING. 

CoLUMBus, Omo, 1Iay 23, 1919. 

HoN. RoY E. LAYTON, Adjutant General, Columbus, Ohio. 

RE: 0. E. Luchtenberg contract. 

DEAR Srn :-Acknowledgment is made of the receipt of your recent letter in 
this matter, with which it is noted you have transmitted the proposal and bond of 
0. E. Luchtenberg to this department for its approval. 

Section 416 G. C., as amended in 106 0. L., 319, referring to the adjutant gen
eral, provides : 

"He shall have the supervision and control of the state house * * * 
the fixing and placing of all offices, * * * departments and bureaus of 
the state therein, and full control and supervision of * * * the grounds 
and appurtenances thereof." 

House bill No. 276, making sundry and supplementary appropriations for the 
remainder of the current fiscal year, carries an appropriation as follows: 

"STATE HOUSE AND GROUNDS 

G-2-Buildings. 
Women's Comfort Station---------------------------------$6,500.00" 

https://Station---------------------------------$6,500.00
https://23,600.00
https://20,000.00
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concerning which it is noted that the purposes of appropriations under "G-2" are 
for additions and betterments. 

The facts obtained by personal conferences with your office and with Mr. Fred 
W. Elliott, architect, shows that the station referred to in the contract is not to 
be a new structure, but that it is in fact the repair and remodeling of rooms now 
used for the same purpose in the Capitol building and that the contemplated work 
is in fact the repair and remodeling of a present structure. It is in no sense the 
erection and construction of a new or separate building. 

In this very important feature the question of the approval of a contract for 
this structure under the appropriation referred to is clearly distinguished from the 
character of the building involved in opinion No. 309, rendered by this department 
to Hon. Carl E. Steeb, secretary of the board of trustees, Ohio State University, 
where the appropriation for a new women's building at the University was held to 
be subject to the referendum. That opinion rests on the principle that such an ex
penditure as therein referred to would not be a current expense. In the present 
case, however, considering the character and purpose of the proposed repair and 
improvement, it is concluded that the expense involved in the enclosed contract is 
a current expense, and special appropriation being made therefor and said con
tract and bond being otherwise in conformity to law, the same is therefore ap- · 
proved. 

Respectfully, 
JOHN G. PRICE, 

A ftorney-General. 

338. 

BOARD OF EDUCATION-TEACHERS PAID ONCE FOR SCHOOL DAY
.WHERE SCHOOL CLOSED BOARD MAY ASSIGN TEACHERS TO 
OTHER SCHOOLS WHERE REGULAR TEACHERS OF SAID SCHOOL 
ILL \VITH CONTAGIOUS DISEASE-SUBSTITUTES-PAY.· 

Teachers who were paid once for a school day are not entitled to a second pay 
from the board of education, which has purchased their time and can assign them 
as it seems fit under section 7690. Salaries of teachers ill with contagious disease 
can not be withheld by a board of education and the board must -provide substi
tutes. 

CoLUMBus, Omo, May 24, 1919. 

Bureau of Inspection and Superuision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Acknowledgment is made of your request for an opinion on 

the following statement of facts: 
"We are this day in receipt of the following communication : 

.'C.-----, 0., March 12, 1919. 
At the request of the C----- twp. school board I submit the 

following question to you for enlightenment as to what action would be 
proper and legal on the part of the school board. 

One of the buildings in our school system was closed on account of 
an epidemic. The •teachers in this building were, of course, entitled to 
regular pay during the time the building was so closed. School contin
ued in our other buildings but several teachers in these other buildings 
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were sick so that I had teachers from the closed school substitute for them. 
One of our school board members insists that these teachers who sub
stituted for other teachers are entitled not only to their regular pay, which 
they would have received without teaching, but also to additional pay 
since they were taking the places of some one who would have had to be 
paid by the school board. As it now stands the board has paid the teachers 
of the closed building their regular pay, all alike, although some of them 
did substitute work and others did no service for the board. The pay of 
the teachers who were sick while their schools were· in session was de
ducted for the time the regular teachers from the closed building sub
stituted for them. The money due them for that time remaining in the 
school board treasury. 

Are the regular teachers who thus substituted for other teachers in 
the same school system entitled to extra remuneration, and if so, how may
it be legally paid them? 

Thanking you for any information you may be able to give us, I am, 
Very truly yours, 

s. s. R. 
District Supt. C----- Twp.' 

As this is somewhat different from any question we have yet re
ceived, we are respectfully requesting your written opinion upon same.'' 

Section 7690 G. C. ( 107 0. L. 47) reads in part : 
"Each board of education shall have the management and control of 

all of the public schools of whatever name or character in the district. 
* * *. Each board shall fix the salaries of all teachers, which may be 
increased, but not diminished during the term for which the appointment 
is made. Teachers must be paid for all time lost when the schools in 
which they are employed are closed owing to an epidemic. * * *.'' 

Prior opinions of this department have held that the contagion known as in
fluenza was an epidemic and that teachers must be paid for all time lost when the 
schools in which they are employed are closed on account of the influenza epidemic. 

It has been held further by this department that where a teacher was absent 
from duty because of being ill with a contagious disease, such teacher is entitled 
to pay even though the schools were in session. So teachers who are deprived 
from teaching because schools are closed on account of epidemic and those who 
are ill with contagious disease, when schools are in session, must be given full 
pay, and it is for the board to provide substitutes in the latter case, as it deems fit. 

Under section 7690 G. C. the board has full control of the management of the 
schools and can assign teachers as it sees fit, unless a special contract would pre
vent. It can grant reasonable leaves of absence to teachers who are ill with a dis
ease that is not contagious, if it sees fit to do so, but the schools must be kept 
going, if possible, by other teachers acting in place of those who are ill. Teachers 
should be encouraged to remain in that profession, for experience should make 
them better instructors, and they should not be cut in their pay with undue severity 
when sickness, which they can not prevent, occurs. Illness that frequently results 
in contagious disease has often been warded off by proper treatment taken before 
and in time. Boards of educati'on should be as reasonable in dealing with their 
employes who are ill for short periods as other public officials and private em
ployers are with salaried help. 

But when a teacher contracts with a board of education, the teacher sells his 
or her time to the board and the board can control such time except in case of 
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illness or unavoidable absence. The time of the teacher, even during the period 
when schools are closed on account of epidemic, belongs to the board, for it pays 
for it the same as if schools were in session. Hence, the board can assign any 
of its teachers, who are being paid, as it sees fit. Section 7690 G. C. says "schools 
in which employed" and it does not necessarily mean a single room which might 
be closed, thus releasing that particular teacher from any obligation to the board, 
when the latter performs its part of the contract in paying the teachers who must 
hold themselves in readiness for work when directed by the board. 

You say that the pay of _teachers who were sick was deducted from their 
salary, their schools being in session, and that other teachers drawing pay from 
the board substituted for them for the time being. If the teachers who were ill 
had a contagious disease, they must be paid. If such illness was not contagious, 
the board can grant such leave as it sees fit, at full pay, such grant being reason
able in time. 

While a board of education can increase the pay of a teacher during the term 
· for which appointed, the law does not contemplate that any teacher shall draw 

two salaries when their whole school time is already paid for with one salary. If 
the board, in its assignment of teachers who were to substitute, did not divide up 
the extra work equally to all concerned, that is the board's fault. 

Under the law the teachers who were paid once· for their time can not de
mand a second payment for the same time, though there is nothing to prevent 
private arrangements that are frequently made between teachers where substituting 
has been done. 

The opinion of the Attorney-General is, therefore, that the teachers who were 
once paid are not entitled to a second pay from the board of education which has 
purchased their time and can assign them as it sees fit under section 7690 G. C.; 
that salaries of teachers ill with contagious disease can not be withheld by a board 
of education and the board must provide substitutes. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

339. 

APPROVAL OF FINAL RESOLUTIO:'\S FOR ROAD DIPROVE1IENT IN 
DEFIANCE. RICHLAND, SANDUSKY, STARK AND WASHINGTON 
COUNTIES. 

HoN. Cu:nox COWEN, State Highway Co111111issio11er, Columbus; Ohio. 

!=oLUMBUS, Omo, ~lay 26, 1919. 
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340. 

PROHIBITIOX A::-.IEXD:\IEXT-STATE AND COUXTY LIQUOR LICEXS
IXG BO.\RDS CEASE TO EXIST WHEN CONSTITUTIOXAL PRO
HIBITIOX A::-.IEXD:\IEXT BECO::-.rns EFFECTIVE. 

1. The state. a11d county liquor licensing boards created by the act passed 
April 18, 1913, and approved by the go·,:eruor a11d filed fa the office of the secretary 
of state 011 Jfo_y 3, 1913, (103 0. L. 216-243), will cease to exist, and all powers and 
duties of these boards a11d their inspectors will end, when section 9 of Article XV 
of the state co11stit11tion becomes effective on .lfaJ' 27, 1919. 

Couarnus, Omo, :\lay 26, 1919. 

HoN. C. C. CR.\BBE, House of Represc11tatives, Columbus, Ohio. 
DEAR Sm :-I haYe your inquiry of recent date requesting my opinion as fol

lows: 

"I looked over your opinion of a few days ago concerning the effect 
of the constitutional amendment upon the liquor license laws and as your 
opinion seems to knock out the penal provisions of the liquor license laws 
and owing to an article which I read today in the Cincinnati Enquirer, I 
desire to know what, if any, portion of the license machinery will remain 
in force after :-.lay 27 and what, if any, duties the board can perform 
concerning the enforcement of law. 

As I am interested in the passage of legislation which seeks to en
force state-wide prohibition, I am anxious to receive this opinion at an 
early date." 

Your inquiry calls for consideration of the provisions of the liquor license act, 
103 0. L., ZIG, and particularly involves the question as to the effect of the pro
hibition amendment to the constitution upon the administrative provisions of said 
law, certain other phases of the law having been considered in a previous opinion 
of this department rendered to the state liquor licensing board. 

Upon consideration of the act in question as a whole it is to be noted that 
its provisions are devoted essentially to the creation of administrative machinery 
charged fundamentally with the function of licensing the liquor traffic. 

The law is notably void of explicit and comprehensive definition of the func
tions to be performed by the administrative department of government created by 
the act, and in seeking out the scope of duties and authority of this adminis
trative department, the provisions are found to be peculiarly limited and adapted 
to the one phase of regulation of the liquor traffic pertaining to licensing thereof, 
as distinguished from the function of enforcement of regulatory and penal pro
visions of liquor laws of the state generally. 

It is provided in section 1 of the act that there shall be a board known as the 
"State Liquor Licensing Board," consisting of three commissioners * * *. By 
succeeding sections of the act it is provided, among other things, that each of the 
commissioners and the secretary of the board shall take an oath of office to 
"* * * carry into effect the letter and spirit of the liquor licensing system of 
this state." 

The state liquor licensing board is authorized by section 5 of the act to pro
vide itself with an office at the seat of government and to employ the necessary 
clerks, examiners, inspectors, stenographers and other assistants as it may deem 
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necessary and fix their compensation subject to the approval of the governor, and 
provide furniture and supplies for the office. 

It is provided by section 7 of the act that the state shall be divided into licensing 
districts, each county constituting a district, and that there shall be a liquor li
censing board in each county to be appointed by the state board. 

Section 16 of the act provides 

"It shall be the duty of the county liquor licensing boards of the re
spective counties of the state, and they are hereby authorized to grant, 
issue, renew and transfer, as provided by law, all licenses to traffic in 
intoxicating liquors in the county wherein the board is situated; also to 
suspend or revoke, subject to the conditions and in the manner provided 
by law, all licenses granted or renewed in said county; and to perform 
such other duties as may be required by law." 

Provisions are then made for the procedure in granting licenses and it is pro
vided that the fees payable to the county board in connection with the granting of 
licenses shall be transmitted to the state board, and it is further provided by sec
tion 38 of the act that there shall be a right of appeal to the state board in certain 
stated cases pending before the county board. 

The fees and other moneys received by the state board are payable into the 
state treasury daily to the credit of a special fund known as the "State Liquor 
License Fund" and expenses and salaries of the licensing machinery of both state 
and county are payable from said fund upon the approval of the state board and 
warrant of the state auditor, while such balance as may be found unnecessary for 
the use of the board is to be transferred to the general fund of the state upon the 
certificate of the state board. 

The foregoing constitute substantially all the provisions of the said law de
fining the duties and functions of the licensing boards. 

It is expressly provided in section 5? of the act: 

"Nothing in this section shall be construed to amend, repeal or affect 
in any manner any law providing for the enforcement of local option laws 
prohibiting the sale or traffic in intoxicating liquors as a beverage or juris
diction of any officer in enforcing such laws." 

And it is worthy of note that no provision is found in the act under examina
tion directing that the liquor licensing boards of the state or counties shall be 
charged with enforcement of the liquor laws generally of the state, or shall in
stitute prosecutions for the violation of laws, or even that they shall through the 
inspection department make investigations to detect violations of the penal statutes 
of the state, or in fact administer any of the laws of the state other than the pro
visions relative to licensing. Certain provisions of another and distinct enactment 
relative to assessment of the Dow-Aiken tax, so-called, will be noted later. But 
with respect to the liquor license act itself, one is impressed with the unavoidable 
conclusion that the extensive administrative machinery provided in the act was 
provided solely for the uses and purposes of the licensing system to the exclusion 
and disregard of other liquor legislation of the state remaining in force, and this 
general purport of the law is so outstanding as to readily suggest that the pro
visions of the liquor license act were thought to be sufficient and complete within 
themselves and were intended to supersede other provisions of law dealing with 
the traffic, within the territory of the state wherein the licensing system was to be 
operative. 
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Now with this view of the law in mind it is next to be considered what effect 
the constitutional amendment has upon the licensing system as a whole. The pro
hibition amendment is as follows: 

"ARTICLE XV. 

Section 9. The sale and manufacture for sale of intoxicating liquors 
as a beverage are hereby prohibited. The General Assembly shall enact 
laws to make this provision effective. Nothing herein contained shall 
prevent the manufacture or sale of such liquors for medicinal, industrial, 
scientific, sacramental, or other non-beverage purposes. -

SCHEDULE. 

If the proposed amendment be adopted, it shall become section 9 of 
Article XV of the constitution, and it shall take effect on the 27th day of 
May of the year following the date of the election at which it is adopted, 
at which time original sections 9 and 9a of Article XV of the constitu
tion and all statutes inconsistent with the foregoing amendment shall be 
repealed.'' 

It goes without saying that the amendment is inconsistent with the previous 
policy of the state to license the traffic in intoxicating liquor as a beverage and it 
would seem to as clearly follow that the administrative machinery or department 
of the government, created for the purpose and charged with the functions of 
carrying into effect the licensing system, would necessarily become defunct by vir
tue of its inconsistency with the mandate of the prohibition amendment. 

It is of first importance to attribute to the solemn act of the electorate of the 
state as expressed in the amendment to the fundamental law, its full and exact 
meaning and effect. 

Upon consideration of the full import of the amendment it is found to em
body not only a mandate that the existing constitutional provision for l-icense to 
traffic in intoxicating liquor and directing the enactment of license laws, shall be 
repealed, and that the sale and manufacture for sale of intoxicating liquor as a 
beverage shall be prohibited, which latter provision would in itself have the effect 
of repealing all laws irreconcilable with the prohibition amendment, but also the 
further express avowal of the purpose and intent to repeal all statutes inconsistent 
with the provision of the prohibition amendment, and a direction that the general 
assembly shall enact laws to make it effective. 

The express avowal of the intent to repeal all inconsistent statutes suggests a 
departure from the rule of construction in case of repeals only by implication, 
where there is said to be a presumption in favor of ~ustaining previous laws not 
irreconcilably inconsistent with the later enactment. Here the extent of the in
consistency has not been made the essence of the declaration for repeal, and · the 
provisions of the liquor license act of 1913 essentially devoted to the creation of 
an agency in the form of state and county licensing boards and an enumeration of 
duties and functions addressed exclusively to the administration of the licensing 
system, obviously answer to the description "statutes inconsistent with the fore
going amendment," as employed in the schedule to the prohibition amendment. 

It has been noted above that by another and distin_ct legislative enactment pro
vision has been made for performance of functions in relation to assessment of 
Dow-Aiken tax by the liquor licensing board and inspectors appointed by it, and 
it remains to be considered as to what effect the provisions of said independent 
enactment may have in respect to sustaining the life of the department. 

The act in question was passed April 18, 1913, approved May 5 and filed in the 
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office of the secretary of state :May 8, and as later amended in 1914 vests the duty 
in the inspectors appointed by the state liquor licensing board to "make investiga
tions to secure the names of all persons, firms or corporations liable to such 
assessments or increased assessment (Dow-Aiken tax so-called), whose names are 
not already on the duplicate, and report such names to the state liquor licensing 
board." 

It is then provided that the board shall determine from the report and forth
with certify to the auditor of state the names of persons, firms or corporations 
liable to such assessment ·and that the auditor shall cause such names to be en
tered upon the assessment duplicate of the proper county by the auditor thereof, 
etc. 

It may be questioned whether the tax involved in said provisions of the law 
will still be assessable after the prohibition amendment becomes effective, but in 
view of the decisions upon the question of the operation of the tax provision in 
conjunction with local option prohibition laws, it will be assumed the tax will be 
assessable similarly in conjunction with prohibition operative throughout the state. 

It was held in Brannan, Treas., vs. Schartzer, 4 0. App. 356: 

"When the business of trafficking in intoxicating liquors is carried on 
in the county in which the sale of intoxicating liquor has been prohibited, 
such business is subject to the assessment provided for in .section 6071 
G. C." 

vVhile it does not appear that this case was reviewed by the Supreme Court, 
yet it is in accord with the general trend of authorities involving the assessment 
in territory where the traffic was prohibited under the several county, township and 
municipal local option laws, and this court follows an unreported decision of the 
Supreme Court, making the following observation:· 

"This question, however, is no longer open to discussion, as. the Su
preme Court has directly passed upon it in Burrell vs. Holtz, Treas. et al., 
84 0. S., 497. We have been furnished with certified copies of the pro
ceedings in the court of common pleas and circuit court and a copy of the 
journal entry in the Supreme Court. The identical question was raised in 
that case and the Supreme Court held that such assessment might be im
posed upon the business when conducted in so-called dry territory. The 
Supreme Court decision affirmed, without opinion, the judgment of the 
circuit court on the authority of Adler -vs. Whitbeck, 44 0. S. 539, and of 
Conwell vs. Sears, 65 0. S. 49." 

In the latter case Shauck, J. observed: 

"The historical development of our legislative policy upon the subject 
and the terms employed in the present statute indicate the sense in which 
the word 'prohibit' is used in this section. For nearly half a century prior 
to the enactment of the present statute, a statute had forbidden throughout 
the state the sale of i_ntoxicating liquors to be drank upon the premises 
where sold. During this time the' forbidden traffic grew much beyond 
the general growth of the state. It was, therefore, most obvious when 
the present statute was enacted that to make the traffic unlawful does not 
necessarily prevent it. A leading object of the present statute was to se
cure to the state the benefit of its experience." 
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After observing that a provision prohibiting the traffic does not m all cases 
pre·vent the traffic, the court further mid: 

"The natural force of the language employed in this section is not 
inconsistent with that of the section which requires the traffic to be as
sessed wherever it may be carried on." 

The question is again exhaustively considered in the case of Reider vs. Davis, 
Treas., 10 0. X. P. n. s. 177, where the syllabus is as follows: 

"The Dow tax is valid and operative in a county which has been 
voted 'dry' under the Rose county local option law." 

The court quotes from the Supreme Court of the United States, 5 \Vall., 462, 
which is expressive of the trend of reasoning upon which the assessment is held 
applicable in conjunction with prohibition, as follows: 

"There is nothing hostile or contradictory therefore in the acts or 
Congress to the legislation of the state. vVhat the latter prohibits, the 
former, if the business is found existing, notwithstanding the prohibition, 
discourages by taxation. The two lines of legislation proceed in the same 
direction and tend to the same result." 

And again it is said by the court : 

"The tax is not imposed as a protection to the liquor interest but to 
mitigate its pernicious effect upon society and is a step in the direction of 
prohibition." 

\,Vithout pursuing this inquiry at greater length but assu)Iling for the pur
poses of our present consideration that the imposition of the so-called Dow-Aiken 
liquor tax where the traffic may be found to be carried on, is not in derogation of 
the spirit of prohibition, yet its provisions imposing particular functions upon the 
liquor licensing board and its inspectors must necessarily become inoperative. 

vVhen a statute creating an office or agency of government has been repealed 
there remains no authority for the exercise of its functions nor can there be a 
legal incumbent of an office created by statute when the statute creating it has heen 
repealed. 

The license amendment to the constitution of 1912 and the liquor licensing 
statutes enacted in pursuance thereof which created the office of license commis
sioners were the basis upon which rested the legislation conferring functions in 
relation to the assessment of the Dow-Aiken tax on the incumbent thereof. They 

· were the foundation while the latter was the superstructure erected· thereon and 
when the foundation was removed the superstructure fell as a necessary conse
quence. 

Therefore the repeal of the statutes creating the liquor licensing board by 
necessary implication rendered inoperative those sections of the statute prescribing 
particular duties to be performed in relation to assessment of the Dow-Aiken tax, 
for the reason that such implication is in harmony and consistent with the ex
press constitutional mandate. 

The state and county liquor licensing boards and their machinery were not 
created by the Dow-Aiken law, and the particular function relative to the assess
ment of the Dow-Aiken tax is not the characterizing or essential function of the 
board and in fact was simply added by separate enactment of the legislature. 
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To imply from the assumed validity of the Dow-Aiken tax law an intention not 
to repeal the liquor licensing laws would be to overcome by implication the ex
pressed will of the electors of the state and fly in the face of their declared intent. 

By previous legislation the inspection functions now vested in the inspection 
department under the state liquor licensing board, had been vested in the dairy 
and food department and this particular duty was simply transferred to the new 
department. 

The assessment of the liquor tax, while substantially crippled by the passing 
of the liquor licensing department, will still be operative through the agency of the 
county taxing machinery, but the extent of interference with the operation of the 
assessment legislation is not considered decisive of the continued operation of the 
licensing machinery as against the plain mandate of the constitution that all 
statutes inconsistent therewith shall be repealed. 

It may further be worthy of consideration that a vast amount of unfinished 
business may be pending under the administration of the liquor licensing depart
ment of the government, but that appears to be a matter more appropriately ad
dressing itself to the legislature than as determinative of construction of the 

· specific provision and effect of the constitutional amendment. 
There is in the liquor licensing act the provision-Section 41-

"If an election shall have been held in any county whereby the sale 
of liquor throughout the county is prohibited by law, the office of the county 
licensing board shall thereby be abolished within one month after the said 
prohibition shall take effect. The county board shall proceed to wind up 
its business and close its office. The commissioners, officers, clerks and 
assistants shall be entitled to one full month's compensation after the date 
upon which the prohibition in the said county becomes operative therein," 

but by its own plain provisions it is applicable only in the case of county prohibi
tion by virtue of then existing provisions of the law under which the same might 
be accomplished and in any event the provision itself with other sections .of the 
act becomes repealed with the advent of the constitutional amendment which pro
vides a new system of dealing with the liquor traffic effective on the 27th of May 
at which time all inconsistent statutes shall be repealed, as well as the constitu
tional provision under which alone the statutes were authorized at the time of their 
enactment. 

It is likewise provided in section 47 that the county boards shall make reports 
within thirty days after the expiration of the license year and that the state board 
shall make report to the governor not later than three months after the expira
tion of the license year, all of which provisions of the license law are no longer 
significant in view of the observations which have gone before, and we must look 
solely to the language of the constitutional amendment in determining when its 
terms become effective and the inconsistent laws become inoperative, and therefore 
whatever measures for closing the business of the liquor licensing department and 
rendering essential reports are to· be available, must be found in action to be taken 
before that department becomes defunct by the impending prohibition, or by such 
appropriate legislation as the circumstances may require. 

It is not to be overlooked that prohibition and license respectively import gov
ernmental policies which are far removed and fundamentally and essentially re
pugnant to each other. The prohibition amendment purports to provide a substi
tute for the whole subject matter of the former constitutional and statutory li
censing system and such a general provision declaratory of the policy of the state 
must necessarily supersede all laws contradictory thereof. 
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An examination of the provisions of the liquor licensing laws, section by sec
tion, discloses that the substantive provisions are addressed substantially to the 
one object of licensing the liquor traffic and providing the machinery therefor, and 
it therefore follows that they must be regarded as in conflict with the purport 
and policy of the prohibition amendment and cease to be operative, in accordance 
with the provision of the schedule to the amendment, on the 27th of May. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

341. 

APPROVAL OF BOND ISSUE OF VILLAGE OF EAST PALESTINE, OHIO, 
IN SUM OF $7,500.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLu:r.i:nus, Omo, May 28, 1919. 

342. 

APPROVAL OF BOND ISSUE OF GIRARD VILLAGE SCHOOL DISTRICT 
OF TRUMBULL COUNTY IN SUM OF $60,000.00. 

Industrial Commission of Ohio, Columbits, Ohio.• 

CoLuMnus, Omo, May 28, 1919. 

343. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
MORROW, HURON AND LAKE COUNTIES. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

CoLUMBUS, OHio, May 28, 1919. 

344. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
ASHTABULA, GEAUGA, MONTGOMERY, MORROW AND PORTAGE 
COUNTIES. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

COLUMBUS, Omo, May 28, 1919. 

https://60,000.00
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345: 

APPROVAL OF FINAL RESOLUUTIONS FOR ROAD DIPROVEMENT 
IN FAYETTE AND MONROE COUNTIES. 

HON. CLI;',!TON CowE:-;-, State Highway Commissioner, Columbus, Ohio. 

COLUMBUS, Omo, May 29, 1919. 

346. 

APPROVAL OF ABSTRACT OF TITLE FOR REAL ESTATE ACQUIRED 
FOR EXECUTIVE MANSION-CERTAIN LIENS NOTED. 

COLUMBUS, OHIO, May 29, 1919. 

HoN. JAMES E. CAMPBELL, Chairman, Executive Ma11sion Board, Columbus, Ohio. 
DEAR Srn :-Under date of May 6, 1919, you submitted for my examination cer

tain deeds from Charles H. Lindenberg to the state of Ohio and Lincoln G. Kinsell 
and Denman R. Kinsell to the state of Ohio respectively, together with abstracts 
of title covering the premises described in said deeds, requesting my opinion as to 

the sufficiency of said deeds in form and substance as a conveyance of the premises, 
and also as to the state of the title to such premises as disclosed by the aforesaid 
abstracts. 

You also requested that I prepare a deed of conveyance on the part of the 
state of Ohio to said Charles H. Lindenberg covering certa_in premises heretofore 
acquired by the state of Ohio as a site for an executive mansion, in accordance 
with negotiations evidenced by a contract of option entered into between said 
Charles H. Lindenberg and the· executive mansion board, and the provisions of 
the legislative act pursuant to which the negotiations are to be consummated. 

In accordance with your request I have examined the proposed deeds for con- , 
veyance of premises to the state of Ohio by Charles H. Lindenberg and by Lincoln 
G. Kinsell and Denman R. Kinsel!, and find them to be in proper form for con
veyance of title to the premises therein described to the state of Ohio, when duly 
executed, stamped and delivered. 

Upon examination of the abstracts I find that they evidence legal title in 
Charles H. Lindenberg and Lincoln G. Kinsell and Denman R. Kinsell respectively, 
to the premises described in the respective proposed deeds of said parties and the 
corresponding absfracts, subject to the following liens: 

The Lindenberg property is shown to stand assessed for taxes for the year 
1918 amounting in the aggregate to $1,350.03, which are disclosed by the abstract 
to be unpaid and therefor a lien upon the premises. 

The Kinsell property is shown to stand assessed for taxes for the year 1918 
amounting in the aggregate to $300.92, which are- disclosed by the abstract to be 
unpaid and therefore a lien upon the premises. 

No other liens are found disclosed by the abstracts, and therefore, subject to 
said liens just noted, I find the abstracts evidence the title to be free of encum
brance. 

I am furnishing you herewith, in pursuance of your request, a deed for con-

https://1,350.03
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veyance of the state's property to Charles H. Lindenberg in exchange for property 
to be conveyed to the state, which I believe to be in proper form. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

347. 

GENERAL ASSEMBLY-MILEAGE FOR REGULAR AXD SPECIAL SES
SIONS-WHEX PAID-NOT EXTITLED TO :MILEAGE WHEN IN 
RECESS-CANNOT BE FIXED BY JOINT RESOLUTION. 

1. The end of the regular or special sessioii of which the mileage of mem
bers of the General Assembly is payable means the final adjournment thereof. 

2. Only two sessions of the General Assembly are provided for in the con
stitution and laws of Ohio, namely, regular sessions provided for in secti01~ 25, 
Article II of the constitution.· and section 35 G. C.; and special sessions convened 
by the governor under section 8, Article III of the constitution. 

3. Mileage being a part of tlze "fixed compensation" of legislators, which must 
be prescribed by law, the same cannot be fixed by a joint resolution, it not being 
a legislative act. 

4. Members of the General Assembly are not entitled to mileage for the weeks 
the assembly is in recess. 

COLUMBUS, OHIO, May 29, 1919. 

HoN. A. V. DONAHEY, Auditor of State, Columbus, Ohio. 
DEAR Sm :-Acknowledgment is made of your letter of this date inviting my 

attention to sections 35 and 50 G. C., and section 31, Article II of the constitution 
of Ohio, and propounding the following questions: 

"I desire to call your attention to sections 35 and SO of the General 
Code, which provide for regular sessions of the General Assembly and 
compensation as salary and mileage to its members. 

I also desire to call your attention to section 31, Art. II of the consti
tution of Ohio, with relation to compensation. 

Section 50 provides that each member of the General Assembly shall 
receive two cents per mile each way for mileage once a week during the 
session from and to his place of residence by the most direct route of public 
travel to and· from the seat of government, to be paid at the end of each 
regular or special session. 

I desire to have you answer the following questions : 
1. Can the auditor of state pay mileage to members of the General 

Assembly before the end of a regular or special session? 
2. What constitutes a regular or special session in connection with the 

meaning of this statute? 
3. Can the General Assembly legally pass a joint resolution author

izing the payment to themselves of three cents a mile, and would it be 
legal for the auditor of state, under the constitution and laws above quoted, 
to pay this amount from the public treasury? 

4. In case the General Assembly would recess until December 1919, 
would they be entitled to mileage each week during the interim?" 
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Section 50 G. C. has been considered by one of my predecessors, and his opin
ion thereon is found in Vol. 1, 1916 Opinions of the Attorney-General, page 68, 
and so far as that opinion treats of the question, the same is followed and ap
proved by me. 

Section 31, Article II of the constitution is as follows: 

"Members and officers of the General Assembly shall receive a fi~ed 
cotnpensation, to be prescribed by law * * * and no change in their com
pensation shall take effect during their term of office." · 

It is to be noted that mileage, to be paid at all, must be a part of the "fixed 
compensation," and the provision for mileage in section 50 G. C. was held by the 
Attorney-General in the opinion, supra, to be a part of the compensation of mem
bers of the General Assembly. 

Since the compensation is to be prescribed by law, you are advised in answer 
to your third question that the General Assembly cannot legally pass a joint reso
lution authorizing the payment of three cents a mile; and because "no chang~ in 
their compensation shall take effect during their term of office," the auditor of 
state could not legally pay an increased mileage to the present members of the 
General Assembly, even though they should enact a law which provided for an in
crease in mileage. 

It is held in the case of R. R. Co. vs. State, 85 0. S. 251, that a joint resolution 
is not a legislative act. On page 294 of .the opinion Judge Shauck says: 

"It should not need the citation of authorities to establish the prop
osition that a joint resolution is not an act of legislation, and that it cannot 
be effective for any purpose for which an exercise of legislative power is 
necessary." 

As to your second question, what constitutes a regular or special session in 
connection with the meaning of the statute under consideration, you are advised 
that by the constitution and laws of this state, but two sessions of the General 
Assembly are provided for: 

(1) Regular sessions commencing on the first Monday in January after the 
election of the members, and continuing until final adjournment. Section 35 G. 'C.; 
section 25, Article II, and s_ections 11 and 2,0, Article III of the constitution; and 

(2) Special sessions called by the governor, under the authority of section 
8, Article III of the constitution. 

Section 50 G. C. provides that the mileage to members is "to be paid at the 
end of each regular or special session." 

"Session" as used in this connection means the space of time or period be
tween the first meeting and the adjournment. (Webster's Dictionary) And the 
end of such session means the final_ adjournment and not a recess or temporary 
adjournment. So that you are advised in answer to your first question that the 
mileage to members of the present General Assembly cannot be paid until the final 
adjournment of the present regular session. 

Section 50 G. C. also provides : 

"Each member shall receive two cents per mile each way for mileage 
once a week during the session * * *." 

As used in this connection, "session" has a different meaning from that given 
above, and means "The actual assembly of the members, actually sitting for the 



589 ATTOR1'."EY-GID."ERA.L. 

transaction of business," (Webster's Dictionary), and precludes the right to receive 
mileage during a recess of one week, or more, when there is no actual assembly of 
the members, and the members are at their homes. And this is the practical con
struction heretofore placed on this section by the General Assembly itself. 

You are therefore advised in answer to your fourth question that in case the 
General Assembly should recess until December, 1919, the members would not be 
entitled to mileage each week during the interim. 

Re_spectfully, 
JOHN G. PRICE, 

Attorney-General. 

348. 

APPROVAL OF BOND ISSUE OF OTTAWA COUNTY IN SUM OF 
$2,900.00. 

Industrial Commission of Ohio, Columlms, Ohio. 

COLUMBUS, Ouro, June 2, 1919. 

349. 

APPROVAL OF BOND ISSUE OF OTTAWA COUNTY IN SUM OF $3,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Ouro, June 2, 1919. 

350. 

APPROVAL OF BOND ISSUE OF OTTAWA COUNTY IN SUM OF 
$4,400.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLUMBus, Ouro, June 2, 1919. 

351. 

APPROVAL OF BOND ISSUE OF OTTAW A COUNTY IN SUM OF 
$6,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLUMBUS, OHIO, June 2, 1919. 

https://6,000.00
https://4,400.00
https://3,000.00
https://2,900.00
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352. 

APPROVAL OF BOND ISSUE OF OTTAWA COU~TY IN SU.~I OF 
$4,400.00. 

industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, OHIO, June 2, 1919. 

353. 

APPROVAL OF BOND ISSUE OF OTTAWA COUNTY IK SUl\I OF 
$10,000.00. . 

Industrial Com1izission of Ohio, Columbus, 'Ohio. 

CoLUMBUS, OHIO, June 2, 1919. 

354. 

APPROVAL OF BOND ISSUE OF CITY OF HAMILTON IN SUl\I OF 
$80,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, June 2, 1919. 

355. 

FOREIGN CORPORATIONS-SECTION 8667 G. C. DOES NOT APPLY TO 
SUCH CORPORATIONS. 

Section 8667 G. C. does not apply to foreign corporations seeking ad111issio11 to 
transact busi11ess in this state. 

CoLUMBUS, Omo, June 3, 1919. 

HoN. HARVEY C. SMITH, Secretary of State, Columbus, Ohio. 
DEAR Srn:-Your.letter of June 2, 1919, inquiring whether section 8667 G. C. 

applies to foreign corporations desiring to transact business in this state, was duly 
received. 

The statute reads as follo~s : 

"If a corporation be organized for profit, it must have a capital stock, 
which may consist of common and p'referred, or. common ·only; but at no . 
time shall the amount of preferred stock at par value exceed two-thirds 
~£ the actual capital paid "in in cash or property." 

https://80,000.00
https://10,000.00
https://4,400.00
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This statute is one of the sections of our general corporation law governing 
the incorporation and organization of domestic companies, and does not apply 
to foreign corporations. The admission of foreign corporations is regulated by 
sections 178 et seq. G. C., which do not require that the capital stock of such 
companies be adjusted in conformity to section 8667 G. C. · 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

356. 

JUVEXILE COURT-CUSTODY OF CHILD UNDER AGE OF EIGHTEEN 
YEARS BY REASON OF SECTION 1643 G. C.-CONFLICT AS TO 
JURISDICTIOX OF TWO JUVEXILE COURTS-WHICH PREVAILS. 

Under section 1643 G. C., for all necessary p11rposes of discipline and pro
tection, when a child under the age of eighteen years comes into the custody of a 
j11venile co11rt, under the provisions of the j11venile court act, such child shall con
tinue a ward of the court and under -its co11ti11uillg jurisdiction until such child at
tains the age of twenty-one ~,'ears or is adopted under section 1672 G. C., and such 
facts being made to appear in a juvenile court of another county in a subsequent 
proceeding therein, the latter court is without jurisdiction to permanently commit 
said child under section 1653 et seq. G. C., but pending the final hearing may make 
necessary orders for the temporary well being of such child. 

CoLUMIJUS, OHIO, June 3, 1919. 

HoN. H. H. SHIRER, Secretary Board of State Charities, Columbus, Ohio. 
DEAR Srn :-Acknowledgment is made of the receipt uf your letter requesting 

the opinion of this department as follows: 

"In September, 1915, the juvenile court of Putnam county committed 
to the :!\fennonite Orphan's Home in Logan county a minor child, nine 
years of age, with the order that she be 'committed to said children's 
home to be there received, cared for, educated and kept in custody of 
trustees of said home until she arrives at age of eighteen years, unless 
sooner released according. to law, by the proper authorities of said insti
tution or by this court.' 

The child was later placed by the ::\fennonite Home with a family in 
the northern part of the state, where it was alleged she was neglected. 
The case was brought into the Fulton county juvenile court and the 
child placed by the judge of the latter court with a relative living in 
::\Iiami county. 

There are two points at issue. Could the Fulton county juvenile 
court accept for permanent care and placement in a family home in a 
distant county, a child already a ward of the Putnam county court, pur
suant to the provisions of section 1653 G .C.? \Vhat is the present status 
of the ::\Iennonitc Home in relation to the child?" 

The order of the juvenile court of Putnam county to the ::\Iennonite Orphan's 
Home in Logan county, it is noted, commits the minor to that home to be "cared 



592 OPINIONS 

for, educated, kept in custody of the trustees of said home until she arrive at 
the age of eighteen years unless sooner relieved according to law by the proper 
authorities of said institution or by this court. 

From your letter it does not appear that the Mennonite Orphan's Home is an 
institution which has been approved by the board of state charities, as required 
in such cases of commitment under section 1653, infra, but no question being raised 
on this point in your letter, indicating that it has not been so approved for pre
sent purposes, it will be assumed that the board of state charities has approved 
of that institution. 

It is also noted that the child was brought into the Fulton juvenile court on 
a charge that "she was neglected." In the absence of other specific facts as to her 
condition in Fulton county, it is assumed that this charge was made under section 
1645, which defines a dependent child, and her last status in that county for the 
purpose of this opinion will be considered as that of a dependent child. 

Sections 1653, 1672 and 1643, as amended in 103 0. L., p. 872, et seq., are 
pertinent. 

Section 1653, relating to the commitment to institutions, in part provides: 

"The judge may make an order committing such child to the care of 
the children's home * * * or he may commit such child * * * to 
the care * * * of some association willing to receive it, which em
braces within its objects the purposes of caring for or obtaining homes 
for, dependent, neglected or delinquent children or any of them, and which 
has been approved by the board of state charities, as provided by law." 

Section 1943 G. 'C. is : 
"When a child under the age of eighteen years comes into the custody 

of the court under the provisions of this chapter, such child shall continue 
for all necessary purposes of discipline and protection, a ward of the court, 
until he or she attain the age of twenty-one years. The power of the 
court over such child shall continue until the child attain such age." 

Pertinent provisions of section 1672 are : 

"If the court awards a child to the care of an association * * * 
in, accordance with these provisions, unless otherwise ordered, the child 
shall become a ward, and be subject to the guardianship of such asso
ciation. * * * Such association * * * may place such child in a 
family home and shall be made a party to any proceedings for the legal 
adoption of the child, and * * * upon such order (of adoption) being 
made, all jurisdiction of the juvenile court over such child, under section 
1643 of the General Code, shall cease and determine." 

Assuming that the Mennonite Orphan's Home is such an institution to which 
the court of Putnam county could and did legally commit the child in what ap
pears to have been her first contact with the juvenile court, further information 
as to procedure by which said home placed the child with the family in the 
northern part of the state, as stated in your letter, might have thrown some ad
ditional light on the question involved, but it is assumed, however, that the child 
was not adopted by that family. 

Section 1643 provides that for all necessary purposes of discipline and pro
tection this child became and remained a ward of the juvenile court of Putnam 
county. 
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This appears clear from the unmistakeable provisions of this section, but by 
section 1672, upon the commitment by that court to the orphan's home, another 
guardianship resulted, because this section says that if the court awards a child 
to an association, the child shall become a ward and "be subject to the guardian
ship of such association," which may place such child in a family home and be 
made party to any proceedings to its adoption. The apparent conflict in such a 
double guardianship may be avoided by construing the guardianship of the associa
tion to be what might be termed a sub-guardianship, as section 1643, providing 
for the continuing jurisdiction of the court in such cases, would seem to be more 
special in its nature for the protection of the child and that the association's rights 
as a guardian would seem to prevail against other individuals and not to apply 
when the rights of such guardianship conflicted with the exercise of the juvenile 
court's continuing jurisdiction over the ward. 

Consideration of these sections, however, does not of itself decide the au
thority of the juvenile court of Fulton county to make permanent the commit
ment of the child in that county after the child has become a ward of the Putnam 
county court under section 1643. 

This question is not easy of solution and requires consideration of the proper 
rule of construction in such cases. It must be borne in mind that dependency is 
not a crime but a status and that the welfare of the child is the paramount con
sideration in the construction of the juvenile court laws. 

As to the proper venue in a proceeding under section 1645, in which dependency 
is charged to exist, we have "dependent child" defined in that section in such broad 
terms as would cover most ordinary cases of neglect. 

Section 1647 G. C. provides that : 

"Any person having knowledge of a minor under the age of eighteen 
years who appears to be either a delinquent, neglected or dependent child, 
may file with such juvenile court a complaint." 

The words "such juvenile court" refer undoubtedly to the courts mentioned in 
section 1639 of the juvenile court act, which provides that courts of common pleas, 
probate courts, insolvency courts and superior cqurts, where established shall have 
and exercise concurrently the powers and jurisdiction conferred in that act. It 
further provides : 

"The judges of such court in each county * * * shall designate 
one of their number to transact the business arising under such jurisdic
tion." 

from which it follows that in ordinary cases the court of the county in which the 
dependent child is alleged to be neglected, has jurisdiction to hear such com
plaint. Taking section 1643 at full face value, without reference to other sec
tions of that act, and without special consideration of its whole purpose, would lead 
to the result that by reason of this child having become a ward of the juvenile court 
of Putnam county, it would be beyond the jurisdiction and control of the juvenile 
court of Fulton county, while it resided therein, regardless of what deplorable, de
pendent or delinquent condition to which it may be subjected. On the other hand, 
unless the prior guardianship of the Putnam county court is to be considered in 
the subsequent hearing in Fulton county, section 1643 is nearly meaningless, and to 
hold that the court in which the later proceeding is held may make a final dispo
sition of the child, in the face of the continuing jurisdiction of the formerly ac
quired guardianship, is to practically nullify section 1643. 
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The undesirable results that may follow either of these extreme holdings may 
be avoided by reconciliation of the apparent conflicting provisions of this act. 

In the case of In Re Angeline e. Crist, 89 0. S., 33, the former opinions of 
the Supreme Court of Ohio are considered and followed to the effect that where 
the common pleas court, in an action for divorce, awards the custody and control 
of the children of the marriage, such become the wards of that court and its juris
diction over their custody and control is continuing and its order therein cannot 
be affected by a pr9ceeding in the probate court or by a proceeding in habeas 
corpus. 

In Children's Home vs. Fetter, 90 0. S., 110, the second branch of the syl
labus is: 

"The probate courts of this state, acting as juvenile courts, under the 
provisions of section 1639 et seq. G. C., are courts of record and their 
judgments, where jurisdiction of the person and subject matter has been 
acquired and no fraud has intervened, are conclusive and can be assailed 
in no other court in an independent proceeding." 

In the Fetter case the alleged conflict of jurisdiction was between the common 
pleas court of Erie county and the juvenile court of Marion county, and the minor 
was first brought under the jurisdiction of the juvenile court, and, as stated in the 
opinion, at page 125, 

"In the case at bar, under the provisions of section 1643 G. C. * * 
the power of that court over him was continuing 'Until he attained the age 
of twenty-one years. An independent proceeding in another court, even of 
higher jurisdiction, cannot be maintained to affect this order of a court 
of record and competent jurisdiction," 

and as to later interference with the order of the juvenile court, in that case Judge 
Xewman held : 

"There is no authority for any court to interfere in an independent 
proceeding with the custody_ of the child thus entrusted by law to the 
jurisdiction of the juvenile court." 

\Vithout quoting further from these and other decisions, it may be stated 
that there effect is that after the child in this case came in contact with the Put
nam county court, for the purposes stated in section 1643, it must remain a ward 
of that court, which shall have a continuing jurisdiction until the child reaches the 
age of twenty-one years or is adopted under section 1672, supra. But considering 
the other provisions of the juvenile court act, and its controlling purpose to safe
guard the child, it is also quite clear that the juvenile court of the county of its 
actual residence is not without certain duties and powers under certain circum
stances, and considering the urgent necessities which may arise in the county of 
the child's actual residence, in connection with the provisions of section 1647, 
above referred t~, it is concluded that the court of the county in which such child 
actually resides has jurisdiction to heai: complaints as to the child's condition at 
that time, and to make any necessary temporary order for its well-being, and if no 
facts come to the court's knowledge of the prior adjudication in another county, 
and in the absence of a direct attack upon the court's proceedings, such court may 
also commit such child as provided in the juvenile court act. 

However, it being made to appear to the court that the alleged dependent or 
delinquent child is a ward of another juvenile court of the state, by reason of the 
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facts as above stated, a citation must issue to the juvenile court t:xercbing the 
guardianship over such ward, or preferably to the 1Iennonite Orphan,' Home, 
which on the Putnam's county court's commitment also stands charged with its 
guardianship. 

Consistent with this construction of this act, it is concluded that if the guar
dianship of the court first exercising the jurisdiction of the juvenile act be estab
lished, that beyond making such temporary order as the welfare of the child re
quires, the later acting juvenile court is without authority to permanently commit 
the child under sections 1653 G. C. et seq. 

Respectf11//3•, 
JoHx G. PRICE, 

Attonie:y-General. 

357 

CHATTEL LOAN BUREAU-COLLECTION OF L\TEREST AXD CHARGES 
IN ADVANCE NOT AUTHORIZED-SECTIOX 6343-5 G. C. APPLIC
ABLE WHERE LOAN IS FOR INDEFrnITE TER:-1 AT RATE OF 1½ 
PER CENT PER ~ONTH, RETAINING 2 PER CENT OF LO.\N LN 
ADVANCE. 

The inhibition against collection of interest and charges in advance as pro
vided in section 6343-5 G. C. is applicable to the case of a licensee who loans 011 

invoices for an indefinite time at a rate of 1½ per cent per month, retaining 2 per 
cent of the· loan in advance, and adjusting by rebate, in event the amount re
tained exceeds the stipulated interest and charges at time of settlement, and such 
method of doing business is in violation of the section. 

CoLUMBl:S, Onro, June 3, 1919. 

Depart1i1ent of Securities, Chattel Loan Bureau, Col!tmbus, Ohio. 
GENTLEMEN :-Under date of April 10, 1919, you requested my written opinion 

as follows: 

"The Chattel Loan Bureau of the department of secunttes has al
ways ruled, under section 6346-5 G. C. that no part of the 3 per cent per 
month allowed for charges, including interest, might be collected in ad
vance. This has seemed to be the only construction which could be 
placed on this phase of said section. 

One of our licensees now questions this ruling, basing his contention 
on the following facts: ·This company lends on invoic<'s, for an indefinite 
time, at 6 per cent per annum, plus 1-30 of 1 per cent per day, which is, 
of course, equivalent to 1½ per cent per month. The company retains 
from the borrower 2 per cent of the loan, which is admitted by the com
pany as collecting in advance, and also, admittealy, done for the benefit 
to be derived from relending this 2 per cent. The company rebates to 
the borrower, when the loan is paid, any surplus there may be, after de
ducting interest at 1-30 per cent per day, plus 6 per cent per annum, from 
the 2 per cent. 

With this basis of facts, the company avers that the statute reading 
as follows: 
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'Said three per cent per month shall not be paid in advance,' 
does not apply to their case, as they do not charge three per cent per 
month." 

From your statement it is observed that the question arises as to the authority 
to require payment in advance of all or a part of the charges authorized by law, 
by licensees engaged in the chattel loan business. 

Apparently the question raised in the specific case you mention is as to 
whether the restriction against the advance charges is applicable where the max
imum rate of the total charge is less than the maximum 3 per cent per month al
lowed by law. 

The provisions of the law governing your inquiry will be found in section 
6346-5 G. C. which section is as follows : 

"No such licensee or licensees shall make a loan or purchase or furnish 
guaranty, or security, as hereinbefore provided at a greater total charge, 
including interest, than three per cent per month ; except that on loans 
that do not exceed fifty dollars in amount, in whatever manner made pay
able, an inspection fee of not to exceed one dollar may be collected at 
.the time the loan is made, when such loan is made for a period of not less 
than four months; and such inspection fee shall not be imposed upon 
the same borrower for any new or additional loan made within four 
months after such charge has been imposed. Said three per cent per 
month shall not be paid in advance and shall be computed on unpaid 
monthly balances, without compounding interest or charges. No bonus, 
fees, expenses, or demands of any nature whatsoever, other than said 
inspection fee and said total charge of three per cent per month (which 
shall include interest) as hereinbefore provided, shall be made, paid, or 
received, directly or indirectly, for such loans, purchases or furnishing 
guaranty or security, wage assignments or advancements except court costs 
upon the actual foreclosure of the security or upon the entry of judg
ment. Nothing in this act shall apply to pawn brokers who obtain a mu
nicipal license as provided in sections 6337 to 6346, inclusive, of the Gen
eral Code or to national banks or to state banks or any person, partner
ship, association or corporation whose business now comes under the 
supervision of the superintendent of banks. No charge or fee shall be 
made unless the loan is actually made. A copy of this section shall be 
furnished each borrower at the time the loan is made." 

Operative provisions of this section pertinent to the inquiry presented are 
slightly separated by intervening clauses relating to an exception in case of loans 
not exceding $50, and for a period of not less than four months, but when brought 
together the meaning is, we think, fairly free from difficulty. 

The language used in the section we think is of the same import as though it 
read "no licensee or licensees shall make a loan or purchase or furnish guaranty, 
as hereinbefore provided at a greater total charge, including interest, than 3 per 
cent per month, which charge shall not be paid in advance, and shall be computed 
on unpaid monthly balances without compounding interest or charges. 

In other words, the phra~e "said three per cent per month," is simply a form 
of expression used to denote the legalized charges under said section which had 
been limited to a maximum of three per cent per month; that charges may not 
exceed three per cent per month, but obviously may be less than that amount, at 
the discretion of the parties to the transaction, and subject to the terms of the 
contract. And the phrase so mentioned is not to be construed as fixing a uni
versal rate to be charged, nor as relegating the limitations and regulations pro-
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vided in the remainder of the sentence to the one particular case of the maximum 
charge. 

The maximum charge of three per cent per month is one of the regulations 
imposed, while in addition it is provided that the charges shall not be paid in ad
vance, and further, shall be computed on unpaid monthly balances without com
pounding interest or charges, and I hold that the several provisions are cumulative 
regulations applicable to the case of any transaction coming within the terms of the 
introductory language of the section. 

The opposing contention suggested by your letter is tantamount to a holding 
that while a licensee charging the maximum three per cent per month may not 
require payments in advance, yet licensees charging a slight fraction under the 
maximum or any other rate below the maximum would not be subject to any of the 
regulations applicable in case of the maximum charge, which is so obviously a 
strained and unreasonable interpretation of the language that its mere statement 
is its own direct refutation. 

I interpret the section as providing that not only shall the total charges not 
exceed three per cent per month subject to the exception provided in the statute, 
but further, that the interest and charges shall not be payable in advance, but 
shall be computed on the unpaid monthly balances, and therefore that the method 
of collection by the company referred to in your letter is at variance with the 
provisions of the statute and constitutes a collection in advance in violation of the 
mandate of the statute. 

The restriction against collection in advance is held to be applicable to all 
licensees without regard to the rate of the total charges, with the additional re
striction that such total charges may not exceed three per cent per month. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

358. 

PROSECUTING ATTORNEY-NOT AUTHORIZED TO INCUR EXPENSE 
FOR STENOGRAPHER UNDER SECTION 3004 G. C.-SECTION 2914 
G. C. APPLICABLE-BOND REQUIRED BY SECTION 3004 G. C. AD
DITIONAL TO THAT REQUIRED BY SECTION 2911 G. C. 

1. Under section 3004 G. C. the prosecuting attorney is not authorized to incur 
expense for a stenographer, such expense being provided for i1t section 2914. 

2. The bond required by sectio,i 3004 G. C. is an additional bond to that re
quired by section 2911. 

CoLUMBUS, OHIO, June 3, 1919. 

HoN. WALTER B. MooRE, Prosecuting Attorney, Woodsfield, Ohio. 
DEAR SIR :-Acknowledgment is made of the receipt of your recent communi

cation with reference to your former communication requesting the opinion of this 
department at that time, as follows: 

"Last January, as provided by law, our common pleas judge failed to 
make any allowance for a stenographer for the prosecuting attorney of 
this county. 
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On the 26th day of April, this year, he fixed the allowance at the rate 
of $5.00 per month or $60.00 per year, and ordered the cle!-k to enter the 
same upon the journal under date prior to the first :Monday in January, 
1919. 

The writer assumed the duties of his office on the first Monday in 
January this year, and on that day talked with the judge about this ailow
ance. The judge stated to him that he would make an allowance necessary 
to pay for the actual work done, but, after the stenographer had done the 
work from that date up to April 28, believing that she would be paid for 
the same, the court then proceeds in the manner above set out. 

The sum of $5.00 per month will not pay, nor begin to pay for the 
stenograhpic work required in my office. 

I am writing you at this time requesting your opinion upon the fol
lowing matters : 

( 1) Would I be entitled, under section 3004, to pay the reasonable 
and necessary stenographic expense incurred in my official capacity? 

(2) Would it be different had the court made no allowance what
ever? 

I also desire your opinion upon the following question: 
Is it necessary for the prosecuting attorney to file an additional bond, 

under section 3004 as amended, before he can avail himself of the benefits 
of said section, or if his original bond is for more than the amount of 
his salary, will it serve this purpose? 

On the above question, I am somewhat undecided as the same refers 
to his oath of office, being enclosed and deposited with the bond referred 
to therein, and it seems that the provisions of the bond under that sec
tion are substantially the same as the general bond required. The common 
pleas court in our county fixed my original bond at $2,000, which exceeds 
the salary· received by me." 

Your questions may be stated thus: 

(1) Does section 3004 G. C. authorize the incurring of expense by a 
prosecuting attorney for the,payment of a stenographer? 

(2) Is an additional bond required under section 3004 G. C. 

Section 5, Article X of the constitution of Ohio and sections 2914 and 3004 G. 
C. are applicable to your first question. 

Section 2914 in part provides: 

"On or before the first Monday in January of each year in each county, 
the judge of the court of common pleas, * * * may fix an aggre
gate sum to be expended for the incoming year, for the compensation of 
assistants, clerks and stenographers of the prosecuting attorney's office." 

Section 3004 in part is : 

"There shall be allowed annually to the prosecuting attorney in addi
tion to his salary and to the allowance provided by section 2914, an amount 
equal to one-half the official salary, to provide for expenses, * * * 
not otherwise provided for. * * *" 

Section 5, Article X of the constitution provides that: 
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''Xo money shall be drawn from any county * * * treasury, ex
cept by authority of law." 

By the plain and specific terms of sections 2914, supra, prov1s10n is made for 
compensation of stenographers in the prosecuting attorney's office. This fulfills the 
requirement of the constitutional provision above quoted, and at the same time it 
eliminates such an expense from being comprehended in that authorized by section 
3004 G. C. under the provision for expenses "not otherwise pr,ovided for." It is 
quite clear that this expense, being specifically provided for. cannot be authorized 
in a statute which authorizes incurring expenses not provided for. 

From this it follows that the opinion of this department is that such expense 
may not legally be paid under section 3004 G. C., and the answer to your first ques
tion is therefore in the negative. 

However, it is suggested as a matter of practical assistance to .you that the 
judge may make a further allowance under section 2914 G. C. on the same theory 
that the commissioners may increase the allowance to deputy county officers, as 
held in Opinion No. 323, rendered by this department to the Bureau of Inspection 
and Supervision of Public Offices, a copy of which is herewith enclosed. 

It may be observed that, consistent with the above conclusion, it would not be 
different had the court made no allowance. 

For the proper solution of your second question consideration of section 2911 
and th·e latter part of section 3004 G. C. is necessary. 

Section 2911 requires that before entering upon the discharge of his duties the 
prosecuting attorney shall give bond to the state in a sum not less than one thou
sand dollars, to be fixed by the common pleas or probate court, and to be ap
prond, conditioned and deposited as therein provided. 

Section 3004, after providing for an additional allowance to the prosecuting 
attorney of an amount equal to one-half his salary, contains this language: 

"Provided that nothing shall be paid under this section until the prose
cuting attorney shall have given bond to the state in a sum not less than 
his official salary to be fixed by the court of common pleas or probate 
court." 

It is not necessary to quote all of the further requirements of the bond re
ferred to, and it is sufficient to say that in its execution, conditions, approval and 
disposition the terms of section 3004 do not differ from the provisions of section 
2911. 

It is to be noted, however, that the penalty of the bond in this section is that 
it shall be not less than the salary. 

It is also to be noted that by the last paragraph of section 3004 it is contem
plated that this fund shall or may be drawn by the prosecuting attorney in a lump 
sum, so that in the beginning of the year he may draw the entire amount from 
the county treasury. This is evidenced by that part of the section which, after 
providing that each year the prosecuting attorney shall file an itemized statement 
"as to the manner in which fund has been expended during the current year, and 
shall if any part of such fund remains in his hands unexpended, forthwith pay the 
same into the county treasury." 

It is to be observed that under this section the prosecuting attorney draws not 
his own salary but trust funds of the county to be expended by him for certain 
purposes, and from its later enactment as part of a separate and additional allow
ance made for the prosecuting attorney it indicates a legislative requirement that 
two bonds must be given by the prosecuting attorney: one in a sum not less than 
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one thousand dollars, and another in a sum not less than his official salary. It is 
to be observed that these constitute the minimum penalties for the bonds, and they 
may be for a greater amount. 

From the foregoing observations the opinion of this department is that the 
original bond given under section 2911 G. C., unless the penalty amounts to the 
combined penalties required by both of these sections, is not sufficient and an ad
ditional bond must be given under section 3004. The answer to your second ques
tion is therefore in the affirmative. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

359. 

DITCH CONSTRUCTED WHOLLY IN ONE COUNTY-WHEN PAYMENT 
IS TO BE MADE BY ADJOINING COUNTY ASSUMING PART OF 
EXPENSE. 

Where, in pursuance of sections 6536, 6540 and 6541, G. C. a ditch is cot1-
structed wholly in one county as to the cost of which contribution fro1n ·an ad
joining county is sought, the portion payable by such adjoining county becomes 
due upon the collection of assessments for said improvement against lands in such 
adjoining county, and not at the time of the agreement of the boards of commis
sioners apportioning the cost as between the two counties. 

COLUMBUS, Omo, June 3, 1919. 

HoN. CLYDE L. CANFIELD, Prosecuting Attorney, Wauseon, Ohio. 
DEAR Sir:-You have requested the opinion of this department upon the 

following: 

"The prosecuting attorney of Lucas county and myself disagree as to 
the time the upper county should pay its agreed share of the cost of a 
proposed ditch construction when the entire line of improvement is in the. 
lower county. 

The facts are briefly as follows : 
More than a year ago a petition was presented to the comm1ss10ners 

of Lucas county, asking that a ditch, wholly in Lucas county, be enlarged. 
This ditch drains land in Fulton county. The petition was granted and the 
joint board met on the line of the ditch and at that meeting the commis
missioners of Fulton county agreed to pay twenty per cent of the cost 
of construction. G. C. 6536, 6540, 6541. 

Said ditch has not been sold and the total cost ascertained. 
The prosecuting attorney of Lucas county contends that by reason of 

said agreement there is now due Lucas county from Fulton county the 
said twenty per cent of the estimated cost of constructing said ditch. 

I maintain that the ditch should be sold and the total cost of con
struction ascertained, after which the total sum should be certified to 
Fulton county and procedure had as in single county ditches, which would 
delay the payment until the amount was apportioned and collected. G. C. 
6489, 6490." 
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Your communication has reference to an improvement proposed to be made 
under authority of sections 6536, 6540 and 6541 G. C. These sections are found in 
the chapter entitled "Joint County Ditches" and in their form as amended 103 0. L. 
836 and 838, read in part as follows : 

Sec. 6536.-"Ditches, drains or watercourses which provide drainage, 
or, when constructed, will provide drainage for lands in more than one 
county, may be located and constructed, enlarged, cleaned, or repaired 
or boxed or tiled as provided in this chapter and the laws prescribed for 
constructing, enlarging, cleaning or repairing single county ditches, drains 
or water courses, * * *." 

Sec. 6540.-"When the board of county commissioners * * * cause 
to be constructed, enlarged, cleaned or repaired a ditch, drain or water
course * * * ,vhich is, or may be, an outlet for a ditch, drain or water
course, or river, creek or run, of lands of an upper county, or which by 
reason of the improvement thereof, will provide better drainage * * * 
for lands of an upper county * * * the commissioners of said upper 
county shall pay the commissioners of such lower county such sum as is 
agreed upon by a majority of the joint board of the commissioners of all 
counties for the use and benefit of such outlet. The commissioners of such 
upper county shall apportion such sum to the lands in their county, for 
whose benefit said ditch or improvement was or is made or constructed." 

Sec. 6541.-"Before work is begun in the construction, enlarging, 
cleaning, or repairing, of a ditch, drain or watercourse, or the improving 
of the channel or a part thereof, of a river, creek or run, in either of such 
counties, as provided in the next preceding section, the amount to be paid 
by the commissioners of the upper county to the commissioners of the 
lower county, for the use and benefit, or burden of such outlet, or better 
outlet, shall be agreed upon or be determined at a joint meeting of the 
commissioners of the upper and lower counties upon the line or pro
posed line of such ditch, drain, or watercourse, river, creek or run." 

At the outset, reference is made to an opinion of this department of date 
August 22, 1917, (Opinions of Attorney-General for 1917, p. 1575), in the course 
of which attention is called to the fact that the proceedings for compelling con
tribution from an "upper county" where the improvement lies wholly in a "lower 
county" (sections 6540 et seq.) are different from those leading to the apportion
ment of the cost between or among counties where the improvement lies in more 
than one county (sections 6537 to 6539). Our present discussion concerns only 
the situation first stated, an improvement lying wholly within a lower county, as 
to the cost of which contribution is sought from an upper county. Such an im
provement, by virtue of section 6536, is authorized to be made as prescribed."in 
this chapter," (that is, the chapter headed "Joint County Ditches,") "and the laws" 
authorizing single county ditches. 

However, as heretofore pointed out by this department in the opinion above 
referred to, and in another opinion (Opinions of Attorney-General for 1917, p. 
1653), the proceedings leading to the ordering of such an improvement are carried 
on wholly within the lower county just as in the case of the ordinary single county 
ditch, resort being had to certain sections (6540 to 6553) of the chapter entitled 
"Joint County Ditches," only by way of what may be termed supplementary pro
ceedings for the purpose of determining the amount to be paid by the upper 
county, and collecting such amount. It would seem that section 6557 offers an 
alternative to the plan just referred to; but inasmuch as your inquiry indicates 



602 OPINIONS 

that such alternative was not resorted to, no further mention need be made of it 
in the present discussion. 

Coming, then, to consider the proceedings relating to single county ditches 
(sections 6442 to 6535), we find a general plan whereby after the filing of a peti
tion, giving of bond, serving of notices, etc., the county commissioners hold a 
hearing as to the necessity of the improvement; whereupon, if the commissioners 
find against the improvement, they dismiss the petition, while if they find for the 
improvement, they proceed as directed in sections 6454 and 6455; that is, they order 
the county surveyor to go on the line of the proposed improvement, set stakes, 
make an estimate of cost of construction, and prepare an apportionment schedule 
based on benefits to the several tracts which will be benfited. On the return of 
the surveyor's report, the commissioners go into the matter of the apportionment 
as made by the surveyor, and make such changes therein as they may deem just. 
(Section 6457). Provision is also made (section 6460-6462) ·for the consideration 
by the commissioners of the matter of compensation for land taken and damages 
that will result from the construction of the improvement. Likewise, there is 
provision for the filing of exceptions (section 6468), as well as for an appeal to 
the probate court (sections 6467-6469-6480). Upon the completion of the appeal 
proceedings, if they result favorably to the improvement, or, if there has been 
no appeal, then upon the completion of the proceedings of the commisioners rela
tive to granting the improvement, compensation, damages, apportionment, etc., 
the commissioners proceed to let the contract (sections 6481-6488). 

Then follows section 6489, reading as follows : 

"When the working sections of the improvement are let, and the costs 
and expenses of location and construction, and all compensation and dam
ages are ascertained, the county commissioners shall meet and determine 
at what time and in what number of assessments they will require them 
to be paid, and order that such assessments be placed on the duplicate, 
against the lots, lands, corporate roads or railroads assessed. They shall 
also determine whether they will issue the bonds of the county to raise 
the money necessary to pay such costs and expenses, and if they so de
termine, the bonds may be issued for a term of years, not exceeding 
twenty, at a rate of interest not exceding six per cent per annum, payable 
semi-annually. They shall cause an entry to be made upon their journal,

0 

setting forth their finding and determination under this section." 

Sections 6490 to 6493 provide for collection of assessments and issuing of assess
ment bonds. 

At this point let us leave the chapter devoted to single county ditches and 
return to the chapter relating to joint county ditches, of which above quoted sec
tio~s 6536, 6540 and 6541 are a part. 

It will be noted that said sections 6540 and 6541 contemplate an agreement be
tween the commissioners of the two affected counties as to the share of the cost 
to be paid .by· the commissioners of the upper county to t_hose of the lower county. 
On the other hand, the next section, 6542, establishes a rule as to what shall be 
considered a prima facie case of failure to agree; and then comes a series of 
statutes, 6543 to 6551 (some of which were amended 103 0. L. 838) by virtue of 
which the matter may be laid before the common pleas court by either of the 
disagreeing boards of commissioners. Of this last named series of statutes, two 
sections are here quoted, namely, sections 6543 and 6550, as follows.;.. 

Section 6543.-"On failure to agree or pay, as provided in the next 
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three preceding sections, the commissioners of any of said counties and 
within twenty clays after such proposed joint meeting, may commence 
their action in the common pleas court of the county in which the greatest 
length of such ditch or improvement or the greatest length of the channel 
of a river, creek or run ordered improved is located against the commis
sioners so failing to agree or refusing to pay, setting forth the fact that 
proceedings have been begun for such improvement, and the reason why 
the commissioners of the upper county should pay to the commissioners 
of the lower county compensation for such outlet, or the improvement of 
such outlet, or proposed outlet, and the failure to agree or pay, as provided 
in such sections, and praying for the relief provided in this chapter." 

Section 6550.-"Thc court shall order the commissioners of such upper 
county, to apportion and assess the amount provided in said report, to
gether with the entire expense of the proceedings, to the land in said county, 
in a like ratio as the expense of constructing said ditch or ditches, or the 
improving of the channel of said river, creek or run or part thereof in the 
upper county was apportioned and assessed and cause the sums so appor
tioned to the respective tracts of land in the upper county to be placed 
on the special duplicate thereof against such lands for collection. If the 
proposed improvement is abandoned, the court shall order the commis
sioners of the county from which the proposed improvement came to pay 
the costs of such proceedings." 

Section 6551 refers to apportionment and assessment of costs of such court 
proceedings, and section 6552 reads as follows: 

"The treasurer of the upper county shall collect said sum as other 
taxes are collected, and pay it to the treasurer of said adjoining' county, 
upon. the warrant_ of the auditor thereof." 

In choosing between the two theories which are advanced as to lhe time 
and method of payment by the upper county to the lower county, as contemplated 
by the statutes outlined above-one theory being that the amount is payable in full 
promptly after the agrement of the commissioners, and the other that the amount 
promptly after the agreement of the commissioners, and the other that the amount 
upon lands in upper county-the follo\\:ing considerations seem to be determinative: 

(1) \Vhile section 6543 stipulates that ·"on failure to agree or pay," resort 
may be had to the courts, yet section 6550 relating to the order to be made by the 
court, does not provide for a summary money judgment-it states that the court 
shall order the commissioners pf the upper county to apportion and assess the 
amount, etc., and cause the sums apportioned against lands in upper county to be 
placed on special duplicate, etc. 

(2) Section 6552 provides that the treasurer of the upper county shall collect 
"said sum as other taxes are collected, and pay it to the treasurer of the adjoining 
county." It is evident that the words "said smn" refer to the amount apportioned 
to lands in the upper county, whether in pursuance of agreement of county com
missioners or upon order of court; for the last sentence of, section 6540, and the 
terms of section 6550 are to the effect that in any event the amount is to be ap
portioned to the lands in the upper county by the commissioners thereof; and in 
addition, a reference to the earlier forms of sections 6540 and 6552 (see 86 0. L. 
123) readily shows that such is the meaning of the two words. \Ve are therefore 
reverted to the method named in said section 6552 as seemingly providing the only 
channel through which the share of the upper county may pass to the lower county. 
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(3) If there is any way out of the situation arising because of the matters 
noted in next preceding paragraphs (1) and (2), it would have to be found in 
some express or clearly implied authority in the lower county to procure funds 
with which to make the payment in cash. Provision for such authority seems not 
to have been made. It is true that section 6493, appearing in chapter on single 
county ditches, provides for an issue of bonds by a county in anticipation of 
assessments ; but certainly the upper county does not by virtue of said section have 
authority to issue bonds in anticipation of assessments which it does not retain, 
but which according to statute must be paid over by its treasurer to the lower 
county. With much more reason may it be claimed that the lower county has 
authority under section 6493, taken in connection with sections 6536 and 6540 et seq. 
to issue such bonds, since after all it is the lower county wherein the main pro
ceedings take place ·and which is secured in its expenditures by an assessment lien 
on lands in the upper county of equal standing with the assessment lien on lands 
within its own boundaries, accompanied by a specific statutory direction to the 
treasurer of the upper county to pay over the assessment receipts. 

Section 6508 provides only for bonds to cover compensation and damages-. 
authority having been provided in section 6463 for the county to assume all or a 
part of the compensation and damages; while section 6505, relating to tax levy, 
provides that out of the receipts of such levy the county may pay that part of 
cost of ditch construction apportioned to the county, and shall pay any sum assessed 
against the county lands. So that from neither of these sources of revenue is 
there authority given the upper county to anticipate the collection of the land
owners' share. 

It is therefore to be concluded that payment is to be made to the lower county 
through the medium of receipts from assessments as they become due, and not in 
a lump sum immediately after the agreement of the commissioners. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

360. 

APPROVAL OF BOND ISSUE OF BUTLER COUNTY, OHIO IN SUM OF . 
$200,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLUMBus, Omo, June 3, 1919. 

361. 

APPROVAL OF BOND ISSUE OF DELAWARE COUNTY, OHIO, IN SUM 
OF $90,000.00. 

bidustrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, June 3, 1919. 

https://90,000.00
https://200,000.00
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362, 

APPROVAL OF BOND ISSUE OF CITY OF LIMA IN SUM OF $75,000.00. 

lnd1istrial Commission of Ohio, Colflmbus, Ohio. 

COLUMBUS, OHIO, June 3, 1919. 

363. 

APPROVAL OF BOND ISSUE OF VILLAGE OF WEST LIBERTY, LOGAN 
COUNTY, IN SUM OF $2,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLUMBUS, OHIO, June 4, 1919. 

364. 
TAXES AND TAXATION-SENATE BILL NO 175 PROVIDING FOR 

LEVY AND COLLECTION OF TAX ON INHERITANCES GOES INTO 
IMMEDIATE EFFECT WHEN IT BECOMES A LAW. 

Senate bill No. 175 providing for the levy and collection of a tax on inher
itances will, if it becomes a law, go into immediate etf ect as an entirety. 

COLUMBUS, OHIO, June 5, 1919. 

Tax Commission of Ohio, Colttmbus, Ohio. 
GENTLEMEN :-You have requested the opinion of this department as follows: 

Senate bill No. 175 provides for the levy and collection of a tax on 
inheritances and has passed both houses of the General Assembly. Upon 
the assumption that it will be signed by the governor the commission de
sires to know whether it will become effective from the date of its ap
proval by the governor or not until ninety days thereafter . 

The commission deems it highly important that information along this 
line be transmitted by it to the various county officers having duties to 
perform in connection with the administration of the law and, if it be
comes effectve upon the approval of the governor, it desires to issue in
structions to county officers immediately. You are therefore requested 
to furnish the commission your opinion in this matter at the earliest pos
sible moment." 

Article II, section ld of the constitution provides, in part, as follows: 

"Laws providing for tax levies, appropriations for the current ex
penses of the state government and state institutions, and emergency laws 

https://2,000.00
https://75,000.00
https://ATTORNEY-GENER.AL
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necessary for the immediate preservation of the public peace, health or 
safety, shall go into immediate effect. * * * The laws mentioned 111 

this section shall not be subject to the referendum." 

Senate Bill Xo. 175 provides, as you state, for the levy and collection of a tax 
on inheritances. It contains no emergency clause. Section 3 of the bill, which is in 
the nature of a schedu,le, contains language intimating the understanding of the 
General Assembly that the bill will become effective as a law upon its approval. 
Such language, of course, will not supply the need of an emergency clause, if such 
a clause is otherwise necessary. The question remains as to whether the bill, if 
signed by the governor or otherwise made a law, will upon its approval or other 
e\'ent having the effect of making it a law go immediately into effect as a "law 
providing for a tax levy." 

The bill need not be quoted. The characterization of it which has already 
been made is sufficient for the purposes of· this discussion. Of course, it contains 
many machinery provisions providing the method of the assessment of the tax, 
its collection and its distribution. Some of these provisions relate to judicial pro
cedure, some to administration. Provision is made for the fees of officers having 
duties to perform in connection with the assessment and collection of the tax. All 
the provisions of the bill, however, of whatever character, are intimately related to 
and necessarily concerned with the levy of the tax in the sense that they are essen
tial to a complete and effective exercise of the taxing power of the state with re
spect to inheritances. 

I mention this fact because in one case there is an intimation on the part of 
the Supreme Court that a law, one section of which provides for a tax levy, is not 
thereby necessarily withdrawn entirely from the operation of the ninety clay 
referendum period, as provided by Article JI, section le of the constitution, as a 
whole but that the sections other than the one specifically imposing the tax may 
be subject to the referendum. 

State ex rel. vs. Roose, 90 0. S., 345. . 

Examination of the law before the court in that case shows that it was of a 
charcter entirely different from that under consideration here; it provided (103 0. 
L. 155, 863) not only for the levy and collection of a tax for the purpose of consti
tuting the "State Highway Improvement Fund," not only for the distribution of 
that fund and its application in part to the improvement of inter-county highways 
and in part for the construction and improvement of designated main market roads; 
but it also contained provisions relative to the powers and duties of the state 
highway commissioner, governor and board of administration with respect to the 
construction of state highways which may have had no necessary relation to the 
taxation provisions of the law. The only question involved in the case was 
whether or not the tax should have been extended on the then current tax dupli
cate, so that an affirmative holding on this point did not necessitate any decision as 
to the effect of Article II, section ld upon all the sections of the law. Therefore 
what is intimated in the syllabus and in the opinion in this case as to the severable 
character of a law providing for a tax levy for the purpose of the operations of 
the constitutional provision referred to was really dictum. 

In this connection it will be observed that while Article II, section le reserves 
the right to the people to order the submission to the electors of "any law, section 
of any law or any item in any law appropriating money," yet section ld withdraws 
from the effect of the previous section not merely the sections of a law which 
provide for tax levies but "laws providing for tax levies," and hence the natural 
inference would arise that the entire law should be withdrawn from the effect of 
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the referendum, at least if it might partake mainly of the character of a law pro
viding for a tax levy. 

However this may be, it is at least clear that there is a wide distinction be
tween a case like that presented in the case cited and that presented by Senate bill 
No. 175, in that all of the sections of the latter are germane and essential to the 
exercise of the taxing power as such. 

It is the opinion of this department, therefore, that said Senate bill Xo. 175, 
should it become a law, will go into effect as an entirety, i. e., all of its sections 
will become effective at the same time. 

This conclusion, however, leaves open the further question as to whether or 
not it is a law providing for a tax levy. \Ve are here without precedent in this 
state on the precise question, which may be stated thus: 

"Are any and all laws passed in the exercise of the taxing power 
'laws providing for tax levies' or does· the constitution refer merely to 
laws levying taxes on property?" 

To be sure, we have the case previously cited, which holds that a levy on the 
taxable property in the state is such a law as is pointed out by section ld of Ar
ticle II of the constitution; and we have, on the other hand, the case of State ex 
rel. vs. Milroy, 88 0. S. 301, holding that a law regulating the machinery of levy
ing property taxes is not such a Jaw. 

The decisions themselves obviously do not touch the point. However, there is 
certain language in the per ettriam opinion in the case last cited which may be 
looked to in this connection. Speaking of what was known as the "Kilpatrick 
Law" amending certain sections of the Smith one per cent law, so-called, the 
court say, at page 304: 

"The General Assembly did not, in this act, impose a tax, stating dis
tinctly the object of the same. nor did it fix the amount or the percentage 
of value to be levied, nor. did it designate persons or property against 
whom a levy was to be made. * * * The act cannot be said to be one 
'providing for tax levies,' within the meaning of those words as used in 
section le) of Article II of the constitution." 

In using this language the court at least suggested a definition of a HJaw pro
viding for a tax levy." The definition thus suggested is not limited to property 
taxes; so that in so far as its decision may be taken as a precedent it at least 
tends to establish the conclusion that any law which imposes a tax, complying with 
the further provision of Article XII, section 5, that: 

"every law imposing a tax, shall state, distinctly, the object of the same, 
to which only, it shall be applied," 

fixes the amount or percentage of value to be levied and designates the persons 
or property against whom the levy will be made, is a law "providing for tax 
levies." Senate bill No. 175, if it should became a law, will satisfy these require
ments. It is a complete law in itself and meets every condition of the definition 
thus suggested. 

On principle, it is clear that this conclusion must he reached. Undoubtedly 
the reason actuating the people in the adoption of Article II, section ld of the 
constitution must have been to avoid delay in the going into effect of a measure 
designed to produce revenue needed for the state and its sub-divisions. 

This reason applies just as forcibly to an excise or other special tax as it does 
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to a property tax. Therefore, if there is need of construction in the application of 
Article II, section ld of the constitution and it is permissible, as it would be in 
such event, to have regard to the mischief to be remedied as indicating that spirit 
of the law which is its life, such considerations would compel the conclusion that 
a complete inheritance tax law, like Senate bill No. 175 will be if it becomes a 
law, is within the operation of the section. 

For these reasons, then, the commission is advised that it is the opinion of this 
department that Senate Bill No. 175, if it. becomes a law, will go into effect as an 
entirety immediately upon its approval by the governor or the happening of such 
other event as may give it vitality a:s an act of legislation. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

365. 

APPROVAL OF BOND ISSUE OF CLINTON COUNTY IN SUM OF 
$69,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, June 5, 1919. 

366. 

APPROVAL OF BOND ISSUE OF SUMMIT COUNTY IN SUM OF 
$25,876.40. 

lndustrial Commission of Ohio, Colitmbus, Ohio. 

COLUMBUS, OHIO, June 5, 1919. 

367. 

APPROVAL OF BOND ISSUE OF MARION COUNTY IN SUM OF 
$17,250.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, June 5, 1919. 

https://17,250.00
https://25,876.40
https://69,000.00


609 ATTORXEY-GE:-.."'ER.AL. 

368. 

Industrial Commissio;z of Ohio, Columbus, Ohio. 

APPROVAL OF BO~D ISSUE OF ::O.IARIOX COUNTY IX SUM OF $14,000.00. 

Cou;!.rncs, Oaro, June 5, 1919. 

369. 

Industrial Commission of Ohio, Columbus, Ohio. 

APPROVAL OF BOXD ISSUE OF 1IARIOX COUNTY IN THE SUM OF 
$14,500.00. 

COLUMBUS, Omo, June 5, 1919. 

370. 

APPROVAL OF SYNOPSIS OF HOUSE BILL NO. 24 (CRABBE ACT FOR 
ENFORCEMENT OF PROHIBITION.) 

COLUMBUS, Omo, June 6, 1919. 

MR. L. H. GIBSON, Mgr., The Ohio Home Rule Association, Cincinnati, Ohio. 
DEAR Srn :-Y,ou have submitted to me under date of June 3, for my certificate 

under section 5175-29e a synopsis to be embodied in a referendum petition, said 
synopsis in words and figures being as follows : 

"The purpose of the act known as House Bill No. 24, passed by the 
General Assembly of Ohio, April 17, 1919, appl'oved by the governor, May 
16, 1919, and filed in the office of the secretary of state, May 19, 1919, is to 
provide for state prohibition of the liquor traffic, for the enforcement of 
such prohibition and the repeal •of all sections of the General Code incon
sistent therewith. The act defines intoxicating liquor to include any dis
tilled, malt, spirituous, vinous, fermented or alcoholic liquor and any alco
holic liquid or compound capable ·of being used as a beverage; except for 
pharmaceutical, medicinal, sacramental, industrial, and certain other spe
cified purposes, makes it unlawful to manufacture, sell, barter, receive, pos
sess, transport, export, deliver, furnish or give away intoxicating liquor, or 
possess any equipmentl used or t>o be used for the manufacture of intoxi
cating liquor, but the word 'possess' as used in this act in reference to in
toxicating liquors does not apply to such liquors in a bona fide private res
idence as described in section 50 of this act; provides for a system of per
mits to be issued by a prohibition commissioner for the manufacture and 
sale of intoxicating liquor where authorized; authorizes the commissioner 
t>o issue additional rules and regulations relating to the manufacture, pos-

20-Vol. 1.-A. G. 
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session and sale not inconsistent with the act; provides for removal of 
liquors from possession except those specifically permitted; makes it un
lawful to advertise or solicit orders for liquors, or to advertise, sell, deliver, 
furnish or possess any preparation or recipe for making intoxicating liquors 
except for permitted purposes; enacts regulations as to 0 liquor shipments by 
common carrier; except for permitted purposes, makes it unlawful for any 
one to, have liquor on his person or in a vehicle, or to sell or dispose of 
the same by gift or otherwise; makes it unlawful to keep or use any build
ing where any offense prohibited by the act is oDmmitted, and provides for 
the abatement of such place as a nuisance; provides for civil damages for 
injury caused by intoxication; provides for search of buildings and places, 
but no warrant shall be issued to search a private dwelling occupied as such 
unless some part of it is used as a store or shop, hotel or boarding house, 
or fur any other purpose than a private residence, or unless such residence 
is a place of public resort for drinking liquors, or intoxicating liquor is man
ufactured, sold or furnished therein in violation of the law; provides for 
seizure of certain chattels when used or bel-ieved to be used unlawfully 
under this act; provides for trial of offenders, for penalties for violation of 
each and every provision of the act and for the disposition of the fines; 
prescribes the duties of certain officers; relieves officers of the law from 
civil or criminal liability for acts done in good faith with or with•Dut pro
cess of law in enforcing or attempting to enforce the provisions of this 
act; enlarges the writ of quo warranto giving certain officers including 
private persons the right to bring action for removal of officers of the law 
in certain cases ; provides for the further prosecution of certain pending 
actions; repeals the license laws, sections of the local option and regulatory 
laws and certain other existing statutes." ' 

I, John G. Price, Attorney-General of the State of Ohio, do hereby certify 
that the foregoing synopsis is a truthful statement regarding the purpose and con
tents of said House Bill No. 24. 

Respectfully, 
JoHN G. PRICE, 

Attorney-General. 

371. 

HoN. CLINTON CowEN, State High Com111issio11er, Columbus, Ohio. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD Il\IPROVD.IENT IN 
SENECj\ AND GEAUGA COUNTIES. 

COLUMBUS, OHIO, June 6, 1919. 

-372, 

HON. CLINTON COWEN, State Highway Commissioner, Columbus, Ohio. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
OTTAWA AND CRAWFORD COUNTIES. 

COLUMBUS, OHIO, June 6, 1919. 
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373. 

Rox. CuxTOx CowEx, State Higlm:ay Co111missio1;er, Columbus, Olzio. 

APPROVAL OF FIXAL RESOLUTIOX FOR ROAD DIPROVDIE~T INl 
l\IONTGOl\IERY COUXTY. 

COLUMBUS, Omo, June 9, 1919 . 

• 
374. 

APPROVAL OF DEED FR0~1 STATE OF OHIO TO JONATHAN D. 
PHILLIPS. 

COLUMBUS, OHIO, June 9, 1919. 

HoN. JA:1rns l\I. Cox, Governor of Ohio, Columbus, Ohio. 
DEAR Srn:-

fo re J. D. Phillips Deed, Section 16, 1871. 
Upon receipt of your recent communication accompanied by letter of Attorney 

W. B. Brattain, of Paulding, Ohio, this department examined the record of deeds 
in the ai.1ditor of state's office and the legislative acts under which the deed from the 
state to Jonathan D. Phillips was made on July 21, 1871. 

This clearly discloses an error in the recitals of the deed in that the act of con
gress appropriating land for the support of religion and acts of the General As
sembly of the state of Ohio providing for the sale of section 29 were erroneously 
recited as the authority for executing and delivering said deed, whereas it should 
have referred to and recited the act of congress relating to the appropriation for 
the support of schools and the act of the General Assembly of the state of Ohio 
providing for the sale of section 16. 

Further consideration of section 8528 G. C., oonvinces this department that the 
error above referred to is such that may be corrected by a proper conveyance under 
that section, pertinent parts of which are: 

"When, by satisfactory evidence, it appears to the governor and attor
ney-general that an error has occurred in a deed executed and delivered 
in the name of the state * * * the governor shall correct such error by 
the execution of a correct and proper title deed * * * to the party en
titled to it, his heirs or legal agents as the case may require." 

As stated in the enclosed deed, Albert Kemerer is the present owner of said 
real estate by virtue of certain mesne conveyances from Jonathan D. Phillips, the 
original grantee, and his successors in title. 

Supplementing the applicatj,on of said Albert Kemerer made to the auditor of 
state, as more fulJy appears in the records of that office, this department required 
'of and received from the present owner an abstract of the land described in the ' 
deed showing the chain of title from said original grantee to Albert Kemerer, the 
grantee in the enclosed deed, which abstract is also certified under the seal of the 
county reciorder of Paulding county, Ohio, and a copy of which is also on file in 
the office of the auditor of state. 

Consistent with the conclusion of this department that the occurrence of the 



612 OPINIONS 

. 
error above referred to has been proven by satisfactory evidence and agreeable to 
the provisions of section 8528 and at the request of the auditor of state the en
closed deed has been prepared and is herewith submitted to you with the approval 
of this department endorsed thereon. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

375. 

DISAPPROVAL OF CONTRACT BETWEEN OHIO BOARD OF ADMINIS
TRATION ANDS. Q. HENKE & SONS FOR CONSTRUCTION OF DIN
ING ROOM ADDITION, AT OHIO HOSPITAL FOR EPILEPTICS, GAL
LIPOLIS, OHIO-SECTION 2318 G. C. IN REGARD TO PUBLICATION 
OF NOTICE FOR PROPOSALS NOT COMPLIED WITH.. 

COLUMBUS, OHio, June 9, 1919. 

Ohio Board of Administration, Columbus, Ohio. 
GENTLEMEN :-Acknowledgement is made of. your letters of June 4 and 5, sub

mitting to me for approval, as per section 2319 G. C. (107 0. L.. 455), a contract 
between your board• and S. Q. Henke & Sons, Gallipolis, 0. Said contract relates 
to the construction and oompletion of a dining room addition to West Hall, at the 
Ohio Hospital for Epileptics, Gallipolis, 0. You have also submitted the bond cov
ering said contract. 

I find· myself unable to approve th.e contract in question, because it d•:ies not 
appear, from the data furnished me, that compliance with section 2318 G. C. was 
had. Said section refers to publication of notice of the time and place when and 
where proposals for the improvement will be received, and says (107 0. L. 454): 

"The notice shall be published once each week for four consecutive 
weeks, the last publication to be at least eight days next preceding the day 
for opening the bids, in such newspaper or newspapers, and in such form 
and with, such phraseology as the state building oommission shall order. 
Copies of the plans, details, bills of material and specifications shall be open 
to public inspection at all business hours between the day of the first pub
lication and the day for opening the bids, at the office of the auditor of 
state, and such other place or places as may be designated in such notice." 

The state building commission designated the following newspapers in which 
the required notice was to be published: Ohio State Journal, Columbus; Cincin
nati Enquirer, Cincinnati, and the Gallipolis Bulletin, Gallipolis. As to the first 
two papers named, to wit, the Journal and Enquirer, the requirements of section 
2318 G. C. seem. to have been met, said notice having been published therein once 
each week for f•our consecutive weeks, the last publication being at least eight days 
next preceding the day for opening the bids. 

This cannot be said, however, as to the publication in the Gallipolis Bulletin. 
The proof of publication as to the notice in this paper shows that said notice "was 
published in said newspaper weekly for four consecutive weeks, beginning on the 
4th day of May, A. D. 1919." If the first publication was not until May 4, 1919, the 
last publication (assuming that publication was had once each week for four con
secutive weeks, as section 2318 G. C. requires) was not until May 25, which day 



ATTOfil,"'EY-GENERAL. 613 

was not "at least eight days next preceding the day for opening the bids." The 
bids were opened on the date mentioned in the notice, to wit, May 26, 1919. 

While it is not necessary, under section 2318 G. C., that the state building com
mission designate more than one paper for the publication of the notice, yet the 
commission may, in its discretion, do so; and when more than one paper is desig
nated, the publication in each and all of the papers so designated must be in ac
cordance with the statute just mentioned. 

Being of the opinion that the defect just referred to is vital to the validity of 
the contract, I cannot approve the same. 

I return, herewith enclosed, all papers submitted to me in connection with said 
contract. 

Respectfully, 
JoHN G. Pru:cE, -

Attorney-General. 

376. 

DISTRICT HOSPITAL FOR TUBERCULOSIS-QUALIFICATIONS OF SU
PERINTENDENT - INTERPRETATION OF "SUITABLE PERSON 
MEDICAL SUPERINTENDENT" IN SECTION 3153 G. C. 

The provision of section 3153 G. C. (107 0. L. 498) that the board of trustees 
of a district hospital for tuberculosis shall appoint a ''suitable person medical super
intendent," requires that a person be appointed who possesses the qualifications of 
a Person authorized to practice medicine in the state, and who has had e%perience 
with tuberculosis. 

CoLUMBUS, OHio, June 9, 1919. 

HoN. WALTER S. RUFF, Prosecuting Attorney, Canton, Ohio. 
DEAR Sm :-Your letter requesting my opinion as to the qualifications of a 

medical superintendent of a district hospital for tuberculosis, was duly received. 
The appointment of a medical superintendent of a district hospital for tuber

culosis, is provided for by section 3153 G. C. (107 0. L. 498), which reads as 
follows: 

"They (board of trustees) shall appoint a suitable person medical su
perintendent of the hospital who shall not be removed except for cause, and, 
upon the recommendation of the superintendent, such nurses and other em
ployes as may be necessary for the proper conduct of the hospital. * * * 
Subject to the rules and regulations prescribed by the board of trustees, the 
superintendent shall have entire charge and control of the hospital. * *" 

Considering the statute in its entirety, and in; connection with all the statutes 
on the subject of tuberculosis, I am of the opinion, that the legislative intent is, 
that the medical superintendent must p,.:>ssess the qualifications of a person author
ized to practice medicine in the state, and who has had experience with tuberculosis. 

This conclusion is strongly evidenced not only by the fact that the person to be 
appointed must be a suitable person who shall have entire charge and control of 
the hospital, etc., but also because the appointing power of the board of trustees 
is limited to the appointment of, first, a medical superintendent, second, such nurses, 
and third, such other employes, as may be necessary for the proper conduct of th,le 
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hospit<!l. Unless the person appointed medical superintendent is a person possessing 
the qualifications of a person authorized to practice medicine under the laws of the 
state, and who has had experience with tuberculosis, it would follow that the hos
pital might in some instances be in charge of persons h¢ving no knowledge what
ever of medicine or tuberculosis, thus rendering ineffective the very object and pur
pose for which these hospitals are established. A constructiG>n which would sanction 
such a condition of affairs would, in my opinion, be unreasonable and not within 
the intent of the general assembly, which undoubtedly had in mind the accomplis~ 
ment of the most beneficent results possible, and should not be tolerated, in the 
absence of a clear statutory provision to the contrary. 

As before indicated, while the language used by the legislature may not be 
particularly choice or clear, yet considering the section as a whoole, and the entire 
scheme and object in view in establishing and maintaining a district hospital for 
the care and treatment of persons suffering from tuberculosis, I am of the opinion 
that section 3153 G. C. ( 107 0. L. 498) requires that the board of trustees shall 
app,oint as medical superintendent a person who possesses the qualifications of a 
person authorized to practice medicine under the laws of Ohio, and who has had 
experience with tuberculosis. 

Respectfully, 
JoHN G. PRICE, 

Attorne:y-General. 

377. 

SECURITIES-EXAMINATION UKDER OATH-APPLICABLE TO VIO
LATORS OF CHATTEL LOAN LAWS XOT LICEN'SED. 

The provision of section 6346-4 G. C. relati·z:e to examination under oath by 
the commissioner of securities and his deputy and examiners is not limited to cases 
•involving licensees, but is equally applicable to ,.:iolators of the chattel loan laws 
who are not licensed thereunder. 

CoLUMBUs; Omo, June 9, 1919. 

Department of Securities, Chattel Loan Bureau, Columbus, Ohio. 
GENTLEMEN :-Under date of April 10, 1919, you submitted for my written 

opinion the following inquiry: 

"The Chattel Loan Bureau of the Department of Securities, has, in the 
past, often found it difficult to obtain evidence which would be satisfactory 
to a magistrate, against a violat>or of the Lloyd act (sections 6346-1 to 6346-
10 G. C.) when such suspected violator was not a licensee under the bureau, 
for the reason that we did not think said act granted the Commissioner of 
Securities or the examiners any right or power to examine the books, 
papers, etc., of non-licensees or to issue subpoenas and enforce testimony. 

It has recently been suggested that the last four words of section 634<5-4 
do give us authority to subpoena witnesses and possibly to demand free ac
cess to books, papers and accounts. 

Will you greatly favor us by rendering your opinion as to our rights 
and powers under section 6346-4, as against non-licensees of this department, 
whom we may have good reason to believe to be violators of other secti,ons 
of this act?" 
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You further advise me in a personal interview that you are only concerned 
with the application ,of the pro,·ision of the section relative to examination under 
oath, in respect to alleged violators other than licensees, and not with respect to 
procedur;il questions in the carrying of the provision into operation. 

The section ~o which you refer is as follows: 

"The commissioner of securities shall, either personally, or by such per
son or persons as he may appoint for the purpose at least once a year, and 
oftener, if he deems it advisable, investigate th~ business and affairs of 
every licensee, and for that purpose shall have free access t,o the vaults, 
books and papers thereof, and other sources of information with regard to 
the business of such licensee and whether it has ·been transacted in accord
ance with this act. Said commissioner of securities and his deputy and 
every examiner appointed by him, shall have authority to examine, under 
oath or affirmation, any person whose testimony may relate to the business 
of any such licensee or alleged violator herein." 

it is provided in section 6346-1 of the act that it shall be unlawful for any per
son, firm, etc., to engage or continue in the business of making loans as therein 
stipulated at a charge or rate of interest in excess of 8 per cent. per annum, in
cluding all charges, without hadng obtained a license so to do from the commis
sioner of securities and otherwise complying with the provisions of the act. It is 
provided in section 6346-8: 

"Any person, firm, partnership, corporation or assoc1ation, and any 
agent, officer or employe thereof, violating any provision of this act, shall 
for the first offense be ~ned," etc. 

Section 6346-9 provides that the commissioner of securities shall enforce the 
provisions of the act and make all reasonable efforts to discover alleged violators, 
etc. 

The particular language of section 6346-4 to which you call attention is as 
follows: 

"Said commissioner of securities and his deputy and every examiner 
appointed by him, shall have authority to examine, under oath; or affirma
tion, any person whose testimony may relate to the business of any such 
licensee or alleged violator herein." 

Sufficient provisions of the act have been noted to show that the commissioner 
is charged not only with administering the act with respect to licensees, but also 
with enforcing its provisions with respect to those engaged in making loans of the 
character cognizable by the act, at a charge or rate of interest in excess of 8 per 
cent. per annum without being licensed, and shall make all reasonable effort to 
discover alleged violators. 

I construe the term "violator·• as used in this act to comprehend both licen
sees and nonlicensees engaging in the chattel loan business without observing_ the 
requirements of the law, and therefore that the provision for examinati,;:in under 
oath or affirmation may be invoked as well in the case of an alleged violator who 
is not licensed as in the case of a lic~see alleged to be violating the law. 

This oonstitutes a determination of your question as limited in your personal 
interview, and I have confined my consideration accordingly. 

· Respectfully, 
JOHN G. PRICE, 

A ttorney-Gene-ral 
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378. 

COUXTY SURVEYOR-CO:MPEN"SATIOX OF ASSISTANTS AND EM
PLOYEES-HOW DETERMINED-SECTIONS '2:787 AND 2788 G. C. GOV
ERN-SERVICES RENDERED AT DIRECTION OF TOWNSHIP TRUS
TEES CO~STITUTE OFFICIAL DUTIES OF SURVEYOR'S ASSIST
ANTS-AN EXCEPTION IN SECT!ON 3298-lSk G. C. 

The method of pro·lJiding compensation for assistants a,id emp/oyes in the! of
fice of the county surveyor is governed by sections 2787 and 2788 G. C., which sec
tions direct that the countY! co-mmissioners shall, fix an aggregate compensation to 
be expended for such purpose during the year and further that if an additionalj 
allowance ,is found to b'e necessary, the same may be grantedj by the court of com
mon pleas upon proper application therefor; the compensa'tion so .authorized to be 
paid shall be drawn from the general fund of the county. 

The services rendered by assistants or emPloyes of the county surveyor in town
ship road improvements at the direction of the township trustees constitute .par4 
of the official duties of the surveyor and compensation for such servic·e is governed 
by the aforesaid statutes subject to the exception provided in section 3298-lSk G. C., 
which authorizes payment of comp-ensation of an inspector on a township road to 
be paid out of funds available for the construction of the improvement. 

COLUMBUS, Omo, June 9, 1919. 

HoN. HARRY S. CORE, Prosecuting Attorney, Ottawa, Ohio. 
DEAR SIR :-I have your ·communication requesting my opinion as follows: 

"I have request from the oounty surveyor in his letter which I am in
closing, with reference to the payment of his assistants in office which from 
an exhibit shows the appointment of an assistant per diem at $6.00, while 
working at county work, under section 2787. The county commissioners 
have not alk,wed sufficient money to pay the necessary help for the office 
and the fund will soon become exhausted if the surveyor is required by the 
township trustees to perform the duties imposed on him by order of the 
trustees in road improvements, and the work cannot be charged entirely to 
the impl"ovement and upon collection returned to the salary fund or paid 
directly to the assistant personally in charge of the improvement. 

I have advised the surveyor, Mr. Ford, that all salaries paid for assist
ants from his office under the provisions of the law must be paid from that 
fund set aside by the commissioners or appropriated by the oourt and set 
aside for that fund, and that the work is chargeable to the improvement and 
that the return of the collection be to the county treasurer." 

The survey_or's letter accompanying your communicat~.)n reads as follows: 

"My regularly appointed engineers are certified on the per diem basis. 
The appropriation of the county commissioners is not sufficient for us 

to handle the work required of us by the township trustees. I would like 
to know if the engineers thus employed on township work could be paid by 
townships, requiring their services on road work directly, or whether their 
services must be paid out of' the appropriation and the county reimbursed 
by the township." 

The matter of providing funds for compensation of assistants and employes 
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of the county surveyor is governed by section 2787 as found in the enactment of 
1917 (107 0. L. 79), which section is as follows: 

"On or before the first 1Ionday of June of each year, the county sur
veyor shall file with the commissioners of such county a statement of the 
number of all necessary assistants, deputies, draughtsmen, inspectors, clerks 
or employes in his office for the year beginning on the first :Vlonday of 
September next succeeding and their aggregate compensation. The county 
commissioners shall examine such statement and, after making such altera
tions therein as are just and reasonable, fix an aggregate compensation to 
be expended therefor for such year. Provided, however, that if at any time 
any oounty surveyor requires an additional allowance in order to carry on 
the business of his office, such county surveyor may make application to a 
judge of the court of common pleas of the county wherein such county 
surveyor was elected; and thereupon such judge shall hear said applica
tion, and if upon hearing the same said judge shall find that such neces
sity exists he may allow such a sum of money as he deems necessary to pay 
the salaries of such assistants, deputies, draughtsmen, inspectors, clerks or 
other employes as may be required. Notice in writing of such application 
and the time fixed by such judge for the hearing thereof shall be served 
by the county surveyor five days before said hearing upon the board of 
county commissioners of such county; and said board shall have the righ,'t 
to appear at such hearing and be heard upon said application and evidence 
may be offered both by the county surveyor and the county commissioners." 

It is further to be noted that various provisions of the highway law make it 
the duty of the county surveyor in his official capacity, and as a part of the func
tkms of his office to perform various services in relation to the establishment and 
improvement of township highways, so that such services so performed by the 
county surveyor or by his assistants, engineers, etc., are services, the compensation 
for which is to be made in pursuance of said section 27frl G. C. supra. 

Without attempting an exhaustive enumeration of sections conferring duties 
upon the county surveyor in reference to township road improvements, I might call 
attention to section 3298-6 authorizing the trustees to order the county surveyor t,o 

make surveys, plans, specifications, etc.. 
Section 3298-lSk provides that the road improvements undertaken by the town

ship trustees shall be done under the general supervision and direction of the county 
surveyor, etc. 

Also, similar provisions are made in section 3298-31 and various other sections. 
Your inquiry raises the question as to authority for charging to the township 

the amount of compensation for assistants and engineers of the county surveyor's 
force when working upon t,ownship roads, which inquiry is substantially answered 
by the provisions of section 2787 and 2788 G. C. which! provides for the method of 
fixing the compensation, and further that 

"after being so fixed, such compensation shall be paid to such persons 
in monthly installments from the general fund of the county upon the 
warrant of the county auditor." 

One exception to this provision is found, however, in section 3298-tSk (107 
0. L. 82) which provides: 

"The work shalJ be done under the general superv1S1on and direction 
of the county surveyor and he may appoint some oompetent person or per-
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sons to act as inspector during the construction of such improvement. The 
person so appointed as inspector shall receive for each day actually empk>yed 
at such work a sum not to exceed four dollars to be fixed by the county 
surveyor and to be paid out of any fund available for the construction of 
the improvement upon the order of the townshiip trustees with the approval 
of the county surveyor." 

\Vith this one exception, I find that the compensatkm of engineers and other 
assistants of the surveyor for services upon township improvements is payable from 
the general fund of the county, and there is no provision for charging the same 
either to the t•ownship or against the special fund available for the improvement. 

Therefore, since the services rendered by the surveyor's office in. connection 
with improvements made under the direction of township trustees, constitute part 
of the official duties of the surveyor, and are chargeable against the allowance 
which may be provided in pursuance •of section 2787 G. C., I advise that if the 
amount fixed and allowed by the county commissioners is found insufficient, the 

· proper course is by way of an application to the common pleas judge for such addi
tional allowance as the duties of the office make necessary. 

Respectfully, 
JOHN G. PRICE, 

Attorfiey-General. 

379. 

VILLAGE MARSHAL-COMPENSATION-VILLAGE FIRE CHIEF AND 
STREET COMMISSIONER CO:\IPATIBLE. 

1. Where a village council, under section 4387 G. C., has not prescribed any 
additional compensation for the 1:illage marshal, such council may validly provide 
for the payment of regular monthly compensation for such marsiial during the 
term for which he was elected. 

2. The positions of village fire chief a11d street commissioner are not incom
patible and where the fire chief has also been appointed as sti·eet commissioner, he 
may legally be paid additional compensation for the rendition of his services as 
such street commissioner. 

CoLU?.rnus, OHio, June 9, 1919 . 

• 
The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 

GENTLEMEN :-Acknowledgment is made of the receipt of your letter, accom
panied by copies of a communication from the village clerk of Geneva, Ohio, and 
of village resolutions No. 426 and No. 427. It is noted that you request the 
opinion of this department upon the three questions as stated in your letter. 

Question No. 1 is as follows: 

"Even though there is no ordinance or resolution fixing compensation 
for the marshal other than his fees of office, and providing he has re
ceived no other compensation than his fees of office, can resolution granting 
regular compensation of $20.00 per month become legally operative in the 
midst of the term for which the marshal was elected, this being in addi
tion to the fees of office?" 

Section 4219 and 4387 G. C. are pertinent and in part are: 
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Sec. 4219.-"Council shall fix the compensation * * * of all officers 
* * * in the village go,·ernment, except as otherwise provided by law. 
* * * The compensation so fixed shall not be increased or diminished 
during the term for which any officer * * * may have been elected or 
appointed." 

Sec. 4387.-"He (the marshal) * * * shall receive the same fees 
as sheriffs and constables in similar cases, * * * and such additional 
compensation as the council prescribes." 

It is to be noted that section 4387 G. C. vests in the city council the power to 
fix the compensation of the marshal, in addition to the fees he shall receive for 
services similar to those of sheriffs and constables, and that the inhibition con
tained in section 4219 is against increasing or diminishing the compensation of any 
officer "so fixed" during the term for which he was elected or appointed. 

In State ex rel. vs. :t\fadigan, 16 0. C. C. (n. s.) 202, a similar question was 
involved. The Madigan case arose under section 126 of the then Code, which, like 
section 4219, provided that except as otherwise provided therein, council shall fix 

. the salaries of all officers and employes and that such salary so fixed should not be 
increased or diminished during the term for which such officers were elected or 
appointed, and it was held in that case that until council had fixed the salary, there 
was no inhibition preventing the council from fixing such salary during the term of 
an officer. This case is directly in point. 

To the same effect was the holding in the case of State ex rel. vs. Carlisle, 16 
0. D. N. P., 263, ·in the opinion of which the court asked and answered this 
question: 

"\Vould it be constitutional for an incumbent in office, for which no 
salary or compensation was provided, when his term began, to take the 
salary enacted for such office after the beginning of his term, but before it 
ended?" 

Here, prior to the enactment of resolution 427, there had been no salary or 
additional compensation provided for the marshal. 

In considering the question which he had asked, Judge Evans quotes with ap
proval Rucker vs. Supervisors, 7 W .Va., 661: 

"That in order that a constitutional or statutory provision forbidding 
the increase or diminution of an officer's compensation should apply to a 
particular officer's compensation, it is necessary that such compensation 
should have been definitely fixed before the passage of the statute pur
porting to make the change." 

After citing similar holdings, in other states, Judge Evans also says: 

"The reason for the above holding is, that if there is no salary 
definitely fixed, or if no salary whatever has theretofore been provided, 
then there is no salary to increase or diminish by an act providing for a 
salary during an incumbency." 

And, consistent with those principles, the court in the Carlisle case held that 
where a status, providing compensation for county commissioners, had been held 
invalid so that during the term of the then commissioners of Franklin county there 
had been no valid provision for compensation, and during their term later valid 
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legislation provided such compensation, which was an increase over the former 
amount thereof, such 1:ommissioners were entitled to the compensation fixed by 
such later legislation ·during their term of office. Without quoting additioal 
authorities, it is sufficient to state that these cases correctly state the law of Ohio 
on this subject. , 

This department is not unmindful of the holding in Griffith vs. Newark, 6 0. 
N. P., 521, where it was held that the rate which the marshal of Newark could 
charge for feeding prisoners could not be changed during his term. This case, 
however, arose under old section 1717 R. S., which was much broader in its terms 
and prohibited changing the salary, compensation or "the emoluments" of an 
office, and is not applicable to the present statute. 

For the foregoing reasons it is concluded that the act of the village council, as 
stated in your question, may become legally operative during the term of the 
marshal. 

Your second question is : 

"Are the positions of fire chief and street commissioner compatible?" 

A general rule as to the incompatibility of officers may be quoted from L. R. 
A., 1917-a, page 216, as follows: 

"The settled rule of common law prohibits a public officer from hold
ing two incompatible offices at one time. This rule has never been ques
tioned and its correctness and propriety are so well established as to be 
assumed, without discussion, in practically every case in which the matter 
of common law incompatibility arises." 

And again, on the same page: 

"When it comes to stating what constitutes incompatibility, the courts 
invariably evade the formulation of a general definition and content them
selves with a discussion of specific cases and the particular facts which, 
in separate instances, have been looked upon as creating incompatibility." 

The general rule in Ohio is stated in State vs. Gebert, 12 0. C. C:· (n. s.) 274, 
21 0. 'C. D., 355, to be: 

"Offices are considered incompatible when one is subordinate to, or 
in any way a check upon, the other." 

The holding in other cases are to the effect that it must be physically pos
sible for the incumbent to discharge the compatible duties. 

The special facts as to the extent and variety of the duties attached to these 
two offices in this particular village are not stated in your letter. The village 
council, presumably better acquainted with such duties, by these ordinances indi
cate their opinion that it is physically possible for one person to discharge the 
duties of both. For present purposes such opinion is assumed to be correct, and 
in the absence of such special facts, the question of such possibility is not here 
considered. 

So it appears that the solution of this question lies in a consideration of the 
duties and functions of these two officers. 

As to the fire chief, the laws authorizing the establishment of village fire de
partments and defining the duties of the marshal, are found in sections 4393, 4389 
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and 4390, which are found in Chapter 9, entitled "Public Safety." Sections 4393 
and 4389 provide: 

Sec. 4393.-"The council may establish all necessary regulations to 
guard against the occurrence of fires, protect the property and lives of the 
citizens against damage and accidents resulting therefrom and for such 
purposes may establish and maintain a fire department * * * establish 
the hours of labor of the members of its fire department * * * and 
provide such by-laws. and regulations for the government as is deemed 
necessary and proper." 

Sec. 4389.-"In each village having or hereafter establishing a fire de
partment, the head thereof shall be a fire chief, appointed by the mayor 
for a term of two years, and shall be an elector of the corporation." 

It is to be observedj that these sections relate to the safety and protection of 
the property and persons of the inhabitants of the corporation with reference to 
fires. 

As to the powers and duties of the village street commissioner, sections 4363 
and 4364 are pertinent. It may also be noted that these sections are found in the 
chapter entitled "public service," being Chapter 8, and should be read in con
nection with section 3i14 G. C., which provides that municipal corporations "shall 
have special power to regulate the use of the streets, to be exercised in the man
ner provided by law." In part section 4363 provides: 

"The street commissioner shall be appointed by the mayor and con
firmed by council for a term of one year. * * * He shall be an elector 
of the corporation. * * * In any village the marshal shall be eligible 
to appointment as street commissioner." 

Section 4364, defining the duties of the street commissioner, provides: 

"Under the direction of council, the street commissioner * * * 
shall supervise the improvement and repairs of streets, avenues, alleys,
* * * Such commissioner * * * shall also supervise the lighting
* * * of all public places, and shall perform such other duties con
sistent with the nature of hif office as council may require." 

It is to be observed that these sections relate to the use, control and care of 
municipal property as distinguished from the safety of persons and property of its 
inhabitants, and that after committing the things therein enumerated to the street 
commissioner's direction, section 4364 makes provision for council requiring him 
to perform "such other duties consistent with the nature of his office," and there 
being ample specific authority for establishment and maintenance of fire preven -
tion agencies in a separate department in sections 4393, 4389 and 4390, it is con
cluded that the term "other duties" by the rule of ejusdem generis relate to other 
duties of a like character, that is, those relating to public streets and alleys, from 
which it follows that the duties of the chief of fire department would not be con
sistent with the office of street commissioner in the sense that council could direct 
the street commissioner as such to discharge those duties. 

It is noted that section 4389 does not define the duties of the fire chief nor are 
his duties directly defined by other sections. 

Section 4393, supra, vests the power in the council to establish a fire depart
ment, fix the hours of labor and provide for its government by proper regulations, 
and the council is thus placed in control of the fire chief. 
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Consideration_ of the express purposes for which a fire department may be 
established and maintained as distinguished from the object and purpose of creating 
a street commissioner, leads to the opinion that neither of these offices are in any 
way subordinate to or a check upon the other, and tested by the above cited Ohio 
rule ther_e is no incompatibility between the two offices and the answer to your 
second question is in the affirmative. 

Your third question is : 

"Since the fire chief was appointed for two years, beginning with 
1918, can he legally receive the additional compensation of $15.00 or .$20.00 
per month as street commissioner?" 

Section 4219, supra, contains an inhibition against increasing or diminishing 
an officer's compensation as fixed by council during the term for which he is ap
pointed or elected. 

The conclusion reached as to your second question, viz., that the positions of 
fire chief and street commissioner in villages are not incompatible, necessarily results 
in an affirmative answer to this last question, especially as it is to be noted that 
the additional compensation therein referred to is not pllid to the fire chief as such, 
but is paid by reason of his appointment to another independent compatible office. 
However, if the facts in this case should be that an ordinance was passed con
solidating the two positions, it may be well to call attention to the fact that in 
State vs. Coughlan, 18 0. D., N. P., 289, and in other cases in Ohio, it has been 
held that such inhibition has no application where new duties, not germane to an 
office, are created and it is there held that such· compensation may be thus provided 
for. 

Without quoting at le_ngth from this case, it is sufficient to quote in part from 
the first syllabus: 

"Hence, the duties of a member of either board of equalization, not 
being part of the duties of a county commissioner, as such, and there 
being no rule of law prohibiting by legislative action extra compensation 
for additional services performed by an officer in some other capacity, the 
county is not entitled ,to recover compensation paid to a county commis
sioner for services rendered as a member of the county board of equali
zation." 

In State vs. Lewis, 10 0. D., 537, the second branch of the syllabus is: 

"The provisions of section 20, article 2, of the constitution, that the 
salary of a county official cannot be increased during his term of office, 
apply ,only to compensation for duties germane to his office or incidental or 
collateral thereto, and do not apply to services rendered in an independent 
employment to which he is appointed by an act of the state legislature." 

To the same effect are; other decisions of this state, and also that of United 
States vs. Sounders, 120 U. S., 126. It is noted that these decisions arise under 
section 20, article 2 of the constitution, but that section, so far as the questions in
volved are concerned, by analogy has the same force and effect as section 4219 G. C. 

By force of the conclusion reached as to your second question, it is concluded 
that the duties of street commissioner are not germane to the office of fire chief, 
and, consistent with the authorities above cited, you are advised that the additional 
compensation referred to in your letter is not within the inhibitions of section 
4219 G. C. 

Respectfully, 
]OHN G. PRICE, 

Attorney-General. 
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380. 

l11dustrial Commission of Ohio, Columbus, Ohio. 

APPROVAL OF BOXD ISSUE OF VILLAGE OF XORTH CAXTON", OHIO, 
rn su1r OF $12,000.00. 

CoLu~rni::s, Omo, June 9, 1919. 

381. 

Industrial Co111111issio11 of Ohio, Columbus, Ohio. 

APPROVAL OF BOXD ISSUE OF SAXDUSKY COUXTY IK SUM OF 
$230,000. 

COLUMBUS, Omo, June 9, 1919. 

382. 

MUNICIPAL CORPORATIONS-CITY DEPOSITORY-ORDINANCE ES
TABLISHIXG SAME AND COXTRACT GIVEX AS TO WHETHER DE
POSITORY OBLIGED TO ACCEPT FOREIGN" CHECKS AS CASH ON 
WHICH INTEREST COMPUTED. 

The obligation of a city depository is determin'ed by the provisions of the or
di111111ce establishing the depository and the contracts actually entered into. Whether 
or not the depository is obliged to accept foreign checks as cash 011 which interest 
is to be compitfed depends upon such provisions. 

Cou;MBUS, OHIO, June 10, 1919. 

Bureau of Iuspection and Supervision of Public Offices, Columbus, Ohio. 
'GENTLEMEN :-Receipt is acknowledged of your letter of recent date enclosing 

copy of a letter from the Provident Savings Bank and Trust Company of Cincin
nati with reference to an opinion of the Attorney-General found in Opinions of the 
Attorney-General for 1916, Volume 1, page 666. In that opinion it was held, in the 
language of the head-note, that: 

"When deposits in the form of checks are made by the county treas
urer in a depository duly designated by the county commissioners under 
authority of section 2715 et seq. G. C., and in compliance with the require
ments of said sections, and the acc-ount of said county treasurer is credited 
by said depository with such deposits, the same go to make up daily 
balances on the respective days on which said deposits are made and the 
average of such daily balances, as shown by the statement which the de
pository bank is required to furnish the county treasurer on the first day 
of each month, by provision of section 2737, G. C., determines the basis 
for the computation of interest provided for in said section." 

https://12,000.00
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The vice-president of the Provident Savings Bank and Trust Company sub
mits that this ruling is unfair and that interest ought not to be charged on daily 
balances until the moneys are actually in the. hands of the depository bank. His 
question relates to the law r~lative to city depositories, whereas the ruling of the 
Attorney-General related to county depositories. Moreover, the vice-president 
inquires: 

"If the law is drawn in such a way that interest starts on the day 
that the deposit is made and entered in the pass, book, * * * would 
there be any objection if depository banks accept the out-of-town checks 
for collection only and credit the same when proceeds are received?" 

Your question requires consideration of the city depository act with a view 
to determining whether or not the ruling of the Attorney-General previously re
ferred to applies to that act as well as to a county depository law. It may be said, 
however, that even under the county depository law the specific question of the 
vice-president may be answered in the language of the opinion referred to, as 
follows : (p. 668) 

"It must be conceded, however, that a lawfully designated depository 
of county funds is not charged by any provision of the statute with the 
duty of making such collections, and could not be required to accept 
checks from the county treasurer and credit his account with a sum equal 
to their aggregate amount in the absence of a provision to that effect in 
the contract between the county commissioners and the depository. In 
other words, in the absence of such a provision in the contract, the de
pository might insist on the county treasurer making cash deposits rather 
than deposits in the form of checks, and this would place the burden of 
collecting the same on the county treasurer, and woulcl deprive the county 
of the interest on the sum represented by said checks during the time the 
same are being collected. 

It has. been the practice, however, in so far as county depositories 
are concerned, for the depository bank to make such collections and credit 
the county treasurer with the amount represented by checks deposited, 
on the day on which such deposits are made. It seems to ·me, in view of 
this practice, that the bank in question should have taken this situation 
into consideration at the time of bidding for the county funds and should 
h,ave governed its bid accordingly. In this way any embarrassment on ac
count of loss to the bank in the respect above mentioned would be avoided. 

The plan suggested by Mr. Firestone, i. e., to withhold crediting the 
county treasurer with a deposit of checks until the same. are collected, is 
unauthorized, and the danger of the abuse of such an arrangement can 
readily be seen." 

These observations in the body of the opinion, together with the main holding 
itself as abstracted in the head-note above quoted, furnish a tomplete answer to the 
question of The Provident Savings Bank and Trust Company, if applicable as 
well to the city depository law as to the county depository law. That question re
mains to be decided. 

Sections 4295 and 4296 of the General Code govern this subject-matter as to 
cities. They provide in part as follows : 

"Sec. 4295.-The.council may provide by ordinance for the deposit of 
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all public moneys coming into the hands of the treasurer, in such bank or 
banks, * * * as offer, at competitive bidding, the highest rate of in
terest and give a good and sufficient bond * * * or secure said moneys 
by a deposit of bonds * * *." 

"Sec. 4296.-In such ordinance the council may determine the method 
by which such bids shall be received, the authority which shall receive 
them, and which shall determine the sufficiency of the security offered, 
the time for the contracts for which deposits of public money may be 
made, and all details for carrying into effect the authority here given. 
Proceedings in connection with such competitive bidding and the deposit 
of money shall be conducted in such manner as to insure full publicity, and 
shall be open at all times to the inspection of any citizen. As to any de
posits made under authority of an ordinance of the council, pursuant 
hereof, if the treasurer has exercised due care, neither he nor his bonds
men shall be liable for any loss occasioned thereby." 

These sections differ from the county law in the foliowing particulars, as 
evidenced by quotations from the latter law : 

"Sec. 2715.-The commissioners in each county shall designate in the 
manner hereinafter provided a bank or banks or trust companies, situated 
in the county and duly incorporated under the laws of this state, or organ
ized under the laws of the United States, as inactive depositaries, and one 
or more of such banks or trust o◊mpanies located in the county seat as 
active depositaries of the money of the county. * * *" 

"Sec. 2716.-When the commissioners of a county provide such de
positary or depositaries, they shall publish for two consecutive weeks in 
two newspapers of opposite politics and of general circulation in the county 
a notice which shall invite sealed proposals from all banks or trust com
panies within the provisions of the next two preceding sections, which 
proposals shall stipulate the rate of interest, not less than two per cent per 
annum on the average daily balance, on inactive deposits, and not less than 
one per cent per annum on the average daily balance on active deposits, 
that will be paid for the use of the money of the county, as herein pro
vided. * * *" 

"Sec. 2736. Upon the receipt by the county treasurer of a written no
tice from the commissioners that a depositary, or depositaries, have been se
lected in pursuance of law, and naming the bank or trust companies so 
selected, such treasurer shall deposit in suchj bank or banks or trust com
panies as directed by the commissioners, and designated as inactive deposi
taries to the credit of the county all money in his possession, except such 
amount as is necessary to meet current demands, which shall be deposited 
by such treasurer in the active depositary or depositaries. * * *" 

"Sec. 2737. All money deposited with any dep,ositary shall bear interest 
at the rate specified in the proposal on which the award thereof was made, 
computed on daily balances, and on the first day of each calendar month, 
br at any time such account is closed, such interest shall be placed to the 
credit of the county, and the dep,ositary shall notify the auditor and treas
urer, each separately, in writing of the amount thereof before noon of th'e 
next business day." 

It will be observed that both acts speak of the deposit of "moneys" in the pos
session of the respective treasurers. They are therefore alike in this particular. They 
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differ in that the nature of the undertaking of the depository under the county law 
is completely regulated by law; whereas under the city law the council by its ordi
nance is to determine in detail the terms of such undertaking. For example, noth
ing is said in the city law as to the manner of the computation of interest, nor is 
there anything to prevent a special undertaking for special deposits of foreign 
checks to be received for collection only. All such matters may be fully regulated 
by the ordinance of council. 

Fmm the foregoing it follows that the previous opinion of the Attorney-Gen
eral is not necessarily applicable to a city depository, and in fact is only applicable 
to such depository if the provisions of th~ ordinance under which bids are re
ceived and the contract entered into in accordance therewith are substantially sim
ilar to those of the county law as construed by my predecessor. 

Upon the merits of the question submitted by the Provident Savings Bank and 
Trust Company it will be impossible to pass without the other documents referred 
to herein. 

Respectfully, 
JoHN G. PRICE, 

Attorney-General. 

383. 

MUXICIPAL CORPORATION-CONSTRUCTION OF DITCH WITHIN 
CORPORATE LIMITS-LAWS WHICH GOVERN-ASSESSMENTS
HOW MADE. 

1. A municipality has power by virtue of sections 3647, 3677, 3784 and 3939 
G. C. to provide for the construction of a ditcli within its municipal limits, upon the 
plan of its paying the entire cost of the improvement without any assessment against 
benefited lands. · · · 

2. Section 38121 permits of assessme1zt against benefited lands, subject to con
stitutional and statutory limitations, of the cost of the improvement of a street or 
other public place as specified in said section, by the construction of a ditch, whether 
such ditch'. be within the limits ·of the street or public place, or on land specially 
appropriated for the construction of the ditch. 

3. Former opinions of Attorney-General referred to in connection with section 
6494 G. C. 

CoLUMBus, OHio, June 10, 1919. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Your bureau has submitted f,ar opinion the following inquiries: 

"1. What is the proper procedure for a municipal corporation to pur-
sue in constructing a ditch across and through private property? 

"2. Does sectbn 3812 of the General Code empower municipal cor
porations to assess property for the construction of a ditch, 

(1) On a public highway, 
(2) Across private property?" 

\,Vith your communication you transmit a letter from Mr. Roland A. Baskin, 
solicitor for the village of Brook Park, Ohio, in which hje states that the inquiries 
are being made in connection with the desire of the council of that village to con-
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struct a ditch across and through private property to drain a certain highway and 
lowlands lying contiguous thereto. :\Ir. Baskin states that the impression has pre
vailed among members of the village council that where the limits of a viJlage are 
co-extensive with those of a township, the procedure applicable to township ditches 
may be followed within the village. This question was dealt with in an opinion 
of this department of date July 11, 1913, Annual Reports of Att,omey General, 1913, 
Vol. 2, page 1650, from which the following is quoted: 

"I, therefore, conclude that when the corporate limits become identical 
with those of a township, the oorporation is confined to its municipal powers 
in ditch procedure and that individuals residing therein have no powers 
under the statutes providing for procedure in townships." 

Coming, then, to the matter of municipal procedure as to the construction of a 
ditch across and through private property: 

It has been held in previous opinions of this department that municipal cor
porations are authorized under section 6494 G. C., appearing in the chapter relat
ing to single county ditches, to apply to the county commissioners for the construc
tion of a ditch within the corporate limits. See Opinion of Atuomey-General dated 
December 19, 1912, Reports of Attorney-General for 1913, Vol. 2, page 1085; and 
see also, opinion of July 11, 1913, supra. However, it should be stated as a matter 
0f information that a bill is now pending in the General Assembly (amended S. B. 
No. 100), providing for the revision and codification of the ditch laws, and among 
other things includes the proposed repeal of said section 6494. 

A procedure available to a municipality upon the plan of its paying the whole 
cost of the improvement, without any assessment against benefited lands, may be 
found by reference to sections 3647, 3677, 3784 and 3939 G. C. The first of these 
sections is to the effect that the municipality shall have power, among other things, 
"To open, construct and keep in repair * * * drains "and ditches." Section 3677 
confers on municipalities special power to appropriate real estate within their cor
porate limits "For sewers, drains, ditches. * * *" Section 3784 authorizes mu
nicipal corporations to levy and collect taxes "for the purpo~es of paying the ex
penses of the corporation, constructing improvements authorized, and exercising 
the general and special powers conferred by law." Section 3939 (Longworth act) 
provides, among other things, that municipalities may issue bonds "For constructing 
sewers * * * drains and ditches." 

These several sections provide ample power for appropriating the real estate, 
and procuring the funds necessary for the improvement. The procedure in con
nection with appropriation of the property and issuing of bonds for such purpose 
is set forth in the sections immediately following sections 3677 and 3939 respec
tively. :Mr. Baskin refers uo section 3888, but an examination of that section shows 
that it has reference to joint sewer construction by two or more municipalities. 

The second inquiry is as to whether section 3812 authorizes municipal cor
porations to assess property for the oonstruction of a ditch (a) on a public high
way, and (b) across private property; and in this connection :Mr. Baskin makes 
the following.statement: 

"I am in doubt as to the power of municipal corporations to assess 
property for the construction of a ditch even where the same is located in 
a public highway, as section 3812 of the General Code, providing for assess
ments, d,oes not specifically include ditches, as do sections 3647, 3677 and 
3939. Said section 3812 also includes only improvements in or along public 
streets, etc., and not improvements constructed through private property." 

Said section 3812, as amended 107 0. L., 629, reads in part as follows: 
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"Each municipal corporation shall have special power to levy and col
lect special assessments, to be exercised in the manner provided by law. 
The council of any municipal corporation may assess upon the abutting, 
adjacent and contiguous or other specially benefited lots or lands in the 
oorporation, any part of the entire cost and expense connec,ted with the im
provement of any street, alley * * * by grading, draining * * * 
constructing sidewalks, * * * sewers, drains, water courses * * *" 

It thus appears that while, as suggested by Mr. Baskin, said section does not 
contain the word "ditch" as do the other specified sections of the Municipal Code, 
yet it does permit assessment for expense incurred in improving a street or o~r 
public place by "draining" and by "constructing sewers, drains, water courses." Is 
this difference in the wording of the statutes to be taken as indicating a.legislative 
intent that section 3812 should not permit of assessment by municipalities for ditch 
construction ? 

Webster's Dictionary defines "drain" as 

"That by means of which anything, is drained ; a channel; a trench; a 
watercourse; a sewer; a sink." 

In 14 Cyc. 1023, the following appears as a definition: 

"A drain is an artificial channel or trench through which water or sew
age is caused to flow from one point to another; a ditch; or as sometimes 
defined by statute; an open ditch." 

On the other hand, in 14 Cyc. 552, a ditch is defined as fo~lows: 

"A drain; a hollow space in the ground, natural or artificial, where 
water is collected or passes off." 

In section 6442 G. C. relating to single county ditches, the folk>wing is found: 

"The word 'ditch' as used in this chapter shall be held to include a drain 
or water course." 

It would therefore appear that the intent of the legislature in using the ex
pression "sewers, drains and ditches" in certain sections of the Municipal Code, 
and the expression "by draining and constructing sewers, drains and water oourses" 
iri'. said section 3812, was in both instances to confer general powers of drainage 
improvement, rather than to limit the municipality to particular types of improve
ment. In any event, it is quite clear that the words "ditch" and "drain" are prac
tically synonymous, and that if there be any difference between them, the word 
"drain" is the broader term and includes "ditch." It is t~refore concluded that 
section 3812 authorizes assessment for a ditch constructed on a public highway. 

The remaining inquiry, * * * whether section 3812 permits'of assessments 
against benefited property for construction of a ditch on private property-would, 
if answered in terms, probably have to be answered in the negative, since the mu
nicipality has no right to construct an improvement through private property. (See 
Harbeck vs. Connelly, 11 0. S., 227; Baker vs. Norwood, 22 0. C. C. 173). How
ever, it is assumed that the inquiry has relation to the point whether there is any 
way open to the municipality of first securing title to the land necessary for a ditch 
and then assessing the cost of construction against benefited lands. From that 
standpoint it may be said that it is well understood that in practice the work of im-
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proving a street or public place cannot always be confined to the limits of the 
street or public place itself. Hence, we find in section 3677 power conferred on 
municipalities to appropriate real estate "for opening, widening, straightening, chang
ing the grade of and extending streets * * * and for obtaining material for the 
improvement of streets and other public places;" and we also find in the same sec
tion like power to appropriate "for sewers, drains, ditches." Assuredly, the con
ferring of this latter power would be a vain thing had it not been contemplated that 
sewers, etc., would in some instances extend beyond street limits. True enough, 
as 11r. Baskin suggests, section 3812 relates to the improvement of streets or public 
places ; but the the;:,ry of assessments is that in improving the street or public place, 
benefit will result to adjoining lands. It is not perceived how the improvement of 
a street by the construction of a ditch is any different in principle, so far as assess
ments are concerned, than improvement by paving, constructing sidewalks, sewers, 
etc. However, it has been held that in calculating for assessment purposes the 
cost ,of such improvements, the compensation and damages incurred by reason of 
an appropriation are not to be included. In the case of City of Dayton vs. Bauman, 
66 0. S. 379, the following appears in the statement of the case: 

"None of the lots or lands of Mr. Bauman were appropriated, but an 
assessment was made on his lots for the payment of compensation, damages 
and costs awarded to others whose lots had been appropriated for the ex
tension of said streets. He enjoined the city and proper officers from en
forcing the assessments, and the circuit court having decided the case in his 
favor, the city came here on erl'or, seeking to reverse the judgment below." 

The court holds, as shown by the first syllabus : 

"The limitation of section 19 of article 1 of the constitution on section 
6 of article 13 as to assessments, goes to the full extent of prohibiting the 
raising of money directly or indirectly by assessment to pay compensation, 
damages ,or costs for lands appropriated by the public for' public use. Rail
way Co. vs. Cincinnati, 62 Ohio St., 465, approved and followed." 

Therefore, the inquiry under consideration may be answered by the statement 
that if the municipality proceeds to improve a street by constructing a ditch, and 
provides at its own expense the right of way necessary for such ditch, it may by 
virtue of secti.'.>n 3812 assess for such ditch even though the same is not within the 
street limits. 

Of course, the power of assessment is subject to certain constitutional and stat
utory limitations, which find general expression in section 3819 G. C. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

384. 

WHAT CONSTITUTES A VIOLATION OF SECTION 12911 G. C.-OFFICER 
OF TRUST PROHIBITED FROM BEING INTERESTED IN ANY CON
TRACT OF A POLITICAL SUBDIVISION-EXCEPTIONS. 

Under section 12911 a,i officer of trust is prohibited from being interested iii 
any contract for purchase of property by a county or other political subdivision 
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or a public institution with which he is not connected, if the amount of such con
tmct exceeds the sum of $50.00, unless the contract is let on bids advertised ac
cording to laws requiring such contracts to be advertised. 

COLUMBUS, Omo, June 10, 1919. 

The Bureau of Inspection and Supervision of Public Offices, Colzm1b11s, Ohio. 
GENTLEMEN :-Acknowledgment is made of the receipt of your letter dated 

April 30, 1919, as follows : 

"In view of the fact that considerable discussion has arisen by and 
between several officers of the department of auditor of state, and we 
have been unable to agree, we are respectfully submitting the question 
to you for written opinion. 

In doing so we respectfully call your attention to the following opinions 
of the Attorneys-General: 

· Opinion of July 25, 1916, Annual Reports for 1916, page 1275; 
Opinion of April 4, 1912, Annual Reports for 1912, page 1238; 
Opinion of September 12, 1914, Annual Reports for 1914, page 1201. 
The contention in our office is for the following reason : There are 

two constructions claimed for this. section: One. is that the limitation 
generally applies to all purchases in excess of $50.00; and the next fol
lowing words are merely an exception to the rule permitting the officer 
in question to bid and have a contract where public bidding is required by 
the law and the letting had pursuant to such law. The other contention 
is that a strict construction of this criminal statute would make the in
hibition only in cases where the statute provided for advertising and bid
ding because of the general· text and the use of the qualifying words 'as 
provided by law.' The department is in doubt, and anticipating the pos
sibility of the question being judicially raised would like to be fully 
advised as to the correct construction. Therefore, we respectfully re
quest your written opinion upon the foll_owing matter: 

(1) Does section 12911 G. C. only apply in such cases where adver
tising for bids is demanded by statute, or does such section apply in 
any contract exceeding $50.00 wherein the statute does not provide for 
advertising and competitive bid? 

To bring out a concrete case: 
(2) May a common pleas judge legally sell the county commissioners 

an automobile for the sum of $300.00, such sale being made without ad
vertisement or competitive bidding?" 

Sections 12910 and 12911 G. C. are pertinent. The former section prohibits 
an officer or public agent from being interested in public contracts for the pur
chase of property, supplies or fire insurance for the use of a political subdivision, 
or, as stated therein, "a public institution with which he is connected," and as 
punishment therek>r provides a penalty of from one to ten years imprisonment in 
the penitentiary. 

Section 12911 G. C. in part is : 

"Whoever, holding an office of trust * * * is interested in a con
tract for the purchase of property, supplies or fire insurance, for the use 
of the .county., * * .* or a public institution with which he is not con
nected, and the amount of such contract exceeds the sum of fifty dollars, 



631 ATTORNEY-GENERAL. 

unless such contract is let on bids duly advertised, as provided by law, 
shall be imprisoned in the penitentiary not less than one year nor more 
than ten years." 

These sections had their beginning in the acts found in 73 Ohio Laws, pp. 31, 
43 and 86, which prohibited the officers and employes of the Ohio Soldiers' and 
Sailors' Orphans' Home, the Ohio penitentiary and the hospitals for the insane, 
respectively, from being interested in any contracts or purchases made for and in 
behalf of those institutions and by the terms of those sections applied only to 
the trustees or employes. 

In 1900 (94 0. L., 391), by enacting section 6969 R. S., the same provisions 
were carried into the general crimes act and the application of the statute was 
extended so as to embrace all officers elected or appointed to any office of trust 
or profit in the state. 

Section 6%9 R. S., as then enacted, provided : 

"It shall be unlawful for any person holding any office of trust or 
profit in this state, either by election or appointment, or any agent, 
servant or employe of such officer, or of a board of such officers to be
come directly or indirectly interested in any contract for the purchase of 
property, supplies or fire insurance for the use of the county, township, 
city, village, hamlet, board of education or public institution with which he 
is connected. And it shall be unlawful for any such person, agent, clerk, 
servant or employe to become interested in any contract for the purchase 
of property, supplies or fire insurance for the use of any county, town
ship, city, village, hamlet, board of education or public institution with 
which he is (not) connected when the amount of such contract exceeds 
the sum of fifty dollars, unless the contract is let on competitive bids, duly 
advertised as provided by law. Any person violating the pro.visions of 
this act shall be imprisoned in the penitentiary not more than ten years 
nor less than one year." 

This section retained its original form without amendment until February 14, 
1910, the time of the passage of the act adopting the codification of the committee 
appointed by the General Assembly for that purpose. 

In the General Code, then adopted, section 6969 R. S. was, with changes which 
are immaterial to the question herein concerned, divided into what is now section 
12910 and 12911. 

It is to be observed that section 12910 relates to the officers being •interested 
in contracts with the political subdivision or public instruction with which they 
are connected, while section 12911 relates to such interest in contracts with such 
political subdivision and institutions with which the officer or employe is not con
nected. It may also be observed that these are criminal statutes and as such must 
receive a strict construction, consistent, however, with carrying out their manifest 
purpose. 

These sections have previously received the attention of this department, 
especially in opinions rendered in 1912, Volume II, Annual Report of Attorney
General, page 1238, and Volume II, 1914,· page 1201, and Volume II, 1916, page 
1275. 

In the 1912 opinion the question of the legality of a deputy state supervisor 
furnishing fire insurance to the county commissioners on county property was 
considered and the conclusion reached, as stated on page 1239, supra, is: 
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"In the opinion which I have herewith enclosed, I have construed the 
question of fire insurance in reference to the amount of such contract to 
relate to the premium * * * and that, therefore, if the premium on 
a policy exceeds the sum of fifty dollars, the contract must be let on bids 
duly advertised as provide<! by law." 

In the 1914 opinion the facts were that a member of a city board of education 
contracted to furnish coal to municipal corporation which was the city in which a 
part of the city school district was located, and the conclusion reached in that 
opinion may be shown by quoting the last paragraph as follows : 

"This statute prohibits interest on the part of an officer of trust in a 
contract for the purchase of property or supplies for the use of a city 
with which he is not connected, when the contract amounts to more than 
fifty dollars and when the same is not let on bids duly advertised as pro
vided by law. * * * If the amount of the sale exceeds fifty dollars, 
therefore, and if the contract was not let on bids duly advertised as pro
vided by law, the facts presented will constitute a violation of this statute." 

The 1916 opinion raised the question of the legality of a deputy state supervisor 
of elections writing insurance on county and city property and furnishing bonds 
for the county, city and state officials. 

The Attorney-General in that opinion concluded (No. 1276 supra) that: 

"A member of the board of * * * elections holds an office by 
appointment of both trust and profit. He is, however, a state officer and 
is not therefore 'conected with' any political subdivision in the sense the 
same is used in sections 12910 and 12911 G. C." 

And again, on the same page, it is stated: 

"A member of a firm is necessarily 'interested in' the business transacted 
by the firm. It follows, therefore, that if such firm makes any contract for 
furnishing fire insurance, the premium of which amounts to more than fifty 
dollars, the member of said firm, who is also a member of the board * * 
of elections, would beoome liable to prosecution and conviction under said 
section 12911 G. C. unless such contract is let on bids duly advertised as 
provided by law. I might add that I know of no provision in law for adver
tising and receiving bids for fire insurance." 

It is• to be noted that in each of these opinions the guilt or innocence of the 
official seems to turn entirely on the question whether the contract was let on bids 
"duly advertised as provided by law" without special consideration, unless it be in 
the last of these opinions, to the question of whether such last quoted part of section 
12911 is of itself a mandate that such contracts, that is, between an officer or agent 
and such political subdivision or public institution, with which he is not connected, 
shall be "duly advertised as provided by law," or whether those pi,ovisions mean 
to make it a criminal offense for the official or agent to be interested in such a 
contract unless the contract is let on bids which are duly advertised according to or 
as provided by other laws requiring such pr>::>eedure in making that kind of a con
tract. In other words, it is suggested that the key to the proper construction of this 
section lies in ascertaining the meaning of the words "unless such contract is let on 
bids duly advertised as provided by law." 

The Attorney-General, in the opinion last quoted, stated : 
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"I know of no provision in law for advertising and receiving bids for 
fire insurance." 

It may be observed that as to the purchase of an automobile, as stated in your 
letter, this department is aware of no statute requiring the commissioners to ad
vertise and receive bids and it may be stated that as to such contract of purchase 
there is no procedure "provided by law" and such advertisement would not be nec
essary unless it is made so by section 12911. If the latter part of section 12911 had 
prodded that the interest in such contracts were punishable unless the contract 
was let in a manner therein provided, there would be little left to construction, but 
it saw fit to require such contracts to be let in a manner "as provided by law." 

It h.i.s been already stated herein that there is no such manner provided by law 
for purchases of the kind suggested in your concrete illustration. 

It may be argued that the words "provided by law" relate only to the man
ner and method of such advertisement and that the rest of the sentence, of which 
these words are a part, specifically provides that the contract shall be duly adver
tised. 

If we adopt this theory, then we must turn to other statutes for a method of 
duly advertising, which it is suggested must provide a general standard of method 
and procedure for advertising oontracts of cities, townships, counties, villages, 
boards of education or public institutions. Without citing all of the statutes relating 
to the various contracts which must be advertised, it is sufficient to say that the 
law provides no such standard or general method for advertisement. Of course, 
there are many statutes providing especially for advertising in connection with 
certain contracts, wherein the details of the method of advertising is defined, but 
the nearest approach to a general provision is section 6252, which in effect pPovides 
that notices (including notices to contractors) shall be published "in two news
papers of opposite politics at the county seat." But this section d•oes not provide 
for the number of times the notice shall be published and is apparently a further 
provision for the publication of those notices which are made necessary under other 
laws. 

It may then he added that there is n•o provision in law requiring the advertise
ment of the particular contract of purchase contained in your question, nor is there 
any general provision relating to all such contracts which may be used as a stand
ard for complying with this sectio1_1, requiring such bids to be duly advertised as pro
vided by law. 

To make this statute enforcible, it is certain that whichever horn of the dilemma 
is chosen, there must be some definite legal method of advertising such contracts 
provided before it could correctly be said that it was "provided by law." As above 
indicated, no such method has been provided unless section 12911 is self-sufficient 
and self-executing by reason of its terms "duly advertised as provided by law." 
This, to say the least, is very doubtful. 

The phrase "as provided by law" has been defined as synonymous to "according 
to law." In 5th Corpus Juris, 597, defining "as," we find: 

"Like ; similar to; of the same kind; in the same manner." 

Thus in Dawson vs. State, 38 0. S., p. 3, it is held: 

"'according to law' embraces statute law in force during the term of office, 
whether passed before or after the execut;on of the bond." 

The Dawson case was an action on an official bond conditioned for the faithful 
discharge of official duties "according to law," and, as above indicated, that phrase 
was held to include the statute law of the state then in force. 
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To the same effect are the authorities cited in Corpus Juris, Volume I, page 585. 
In the case of In Re Okkots, 9 Hawaiian, page 402, a question similar to the 

one under consideration was considered in an application for a writ 0f habeas 
corpus. Section 37, subdivision 8, of an act of 1892, applicable to the judicial de
partment of Hawaii, provided that circuit judges should have power "to issue writs 
of habeas corpus according to law." 

It was contended by counsel for the petitioner, as stated in the opinion, page 
403: 

"that this act gives to the circuit judges the discretionary power for
merly exercised by the supreme court justice, and that the words 'according 
to law' relate to the procedure or manner, and not to the class of cases, 
provided by law. For otherwise it is argued, why repeat or affirm such 
restt:ictive legislation? We cannot agree with counsel." 

The court in that case further holds with reference to the effect of such a 
phrase, at page 404: 

"The insertion in the act of 1892 of the phrase 'according to law' does 
not indicate an intenti,on to alter the law. It rather indicates a contrary 
contention." 

The same general effect is reached in the conclusion of Chester, etc., Co. 
Marshall, 40 S. C., 59; 18 S. E., 247. 

Consideration of section, 12911, in the light of the foregoing decisions results 
in the conclusion ,of this department that there is no provision in law for advertis
ing for bids for a purchase, as stated in what is termed a concrete case in your 
letter, from which it follows that the exception of conditions upon which the per
son holding an office ,of trust may be interested "in a contract for the purchase of 
property, supplies or fire insurance," as provided in section 12911, for the political 
subdivision or public institution with which he is not connected, viz., that the con
tract therefor "is let on bids duly advertised, as provided by law," does not apply 
because no provision in law being made for such advertisement the contract could 
not bet let on bids duly advertised as provided by law. 

It must be noted that the particular thing which it is sought to prevent in this 
section is the interest in such contracts on the part of officers of trust and the 
first part of the section is an outright prohibition of such interest, the only excep
tion to which prohibition is found in the latter part of the section. Undei: this ex
ceptkm if such contract be advertised as provided by law, the officer may legally 
be interested in such contract. In all others, as for example where there is no pro
vision for so advertising, he is prohibited from.having any interest. 

Consistent with the above conclusion, the question involved in your ooncrete 
case may be answered in the negative with the further observation that no pro
vision in law for competitive bidding, after advertisement in such case, being made, 
the further fact that it was advertised or not would not affect the question, as un
der the laws applicable to such sales and on the facts stated by you, section 12911 
prohibits such official from being interested in such purchase, even if an unauthor
ized or unprovided for advertisement is made. 

Respectfully, 
JoHN G. PRICE, 

Attorney-General. 
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385. 

COUX'TY JAIL BUILDIXGS-COUXTY CO:\DlISSIOXERS HAVE AU
THORITY TO PROVIDE LIVING QUARTERS FOR COUNTY JAILER 
IX ERECTION' OF SUCH BUILDING. 

fo the erectio,i of a county jail building, 1111der section 2419 G. C., the co1111ty 
commissioners have a11thority to provide living quarters for the county jailer 
therein. 

Cou;:11e1.:s, OHIO, June 10, 1919. 

HoN. Lons H. CAPELLE, Prosecuting :Attornej', Cincinnati, Ohio. 
DEAR Sm :-Acknowledgment is made of your request for the opinion of this 

department as follows: 

"The county commissioners of Hamilton county have received a re
quest from the sheriff that living quarters be provided for the county 
jailer in the jail building of the new court house now nearing completion. 
Some time past State Examiner Bliss of the state bureau of uniform ac
counting, made a finding in this county opposing the quartering of the 
jailer and his family in the jail building, and we are desirous of ascer
taining whether or not there is authority for providing living quarters 
for th(1 jailer in the new court house building. An opinion from your 
department has been requested by the county commissioners of this county 
and we have been directed to transmit their request to you." 

Your letter in reference to this request dated May 17, 1919, has also been re
ceived and considered. 

It is also noted you state that you find no direct authority for providing liv
ing quarters in the jail building of the new court house, but that the decision in 
the case of State of Ohio on relation of L. B. D. G. & N. Ry. Co. vs. N. W. Toan, 
auditor, 13 0. C. C. (n. s.) 276, rather supports the opposite view. 

Article X, section 5, of the constitution of Ohio, and sections 2419, 3157, 3161, 
3177 and 3178 G. C. are applicable. 

Section 2419 G. C., as amended in 106 0. L., 423, provides: 

"A court house, jail, * * * offices for county officers, * * * 
shall be provided by the commissioners when, in their judgment, they, or 
any of them, are needed. Such buildings and offices shall be of such style, 
dimensions and expense as the commissioners determine." 

Section 3157 is: 

"The sheriff shall have charge of the jail of the county, and all per
sons confined therein, keep them safely, attend to the jail and govern and 
regulate it according to the rules and regulations prescribed by the court 
of common pleas." 

Section 3161 provides: 

"The sheriff may appoint one of his deputies to be the keeper of the. 
jail." 

Section 3177 provides in part: 

"The county commissioners, at the expense of the county, shall pro-
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vide suitable means for warming the jail and its cells and departments, 
frames and sacks for beds, * * * bed clothing, washing, nursing 
when required, and such fixtures and repairs as are required by the court. 
They may appoint a physician for the jail, at such salary as is reason
able, to be paid from the county treasury." 

Section 3178 provides : 

"The sheriff may appoint not more than three jail matrons, * * * 
and the commissioners shall provide suitable quarters in such jail for the 
use and convenience of such matrons while on duty." 

Section 5, Article X, is : 

"No money shall be ~rawn from any county or township treasury, 
except by authority of law." 

It is at once apparent that no express authority is given in these statutes to 
the county commissioners to provide living quarters for the jailer and such 
authority, if found at all, must be found in the clear and necessary implication 
arising from the express authority to provide a jail, concerning which it is to be 
noted that such jail "shall be of such style, dimensions and expense as the com
missioners determine," as provided in section 2419 G. C. 

Other sections of the laws relating to the care, custody and control of in
mates of the jail, however, shed some light on the question of what the legislature 
had or may have had in mind in providing for jails and-jailers without specifically 
indicating that such jailer could or should reside in such jail in quarters provided 
for him. 

Without quoting at length from these statutes, it is sufficient to say that 
Chapter 5, the title of which is "Jails," in sections 3157 and 3180 G. C., specifically 
define the duties of the jailer with respect to the custody of the inmates. 

In this connection the character of the detention, the class of persons detained 
and the purposes of thf,ir detention may be considered in deciding whether or not 
the legislature contemplated the-constant presence of the jailer at the jail. 

Consideration of these matters leads. this department to the conclusion that 
the legislature in placing the sheriff in charge· of the j~il, and authorizing him by 
section 3161, supra, to appoint one of his deputies as keeper of the jail, oontem
plated that such sheriff or deputy should be in constant attendance or in close 
proximity to the inmates with' whose detention and custody he is charged by law. 
This is further strengthened by that part of section 2419 which vests in the com
missioners full discretion as to the size, style and expense of such buildings. 

There is no specific authority in these statutes for the sheriff to occupy rooms 
in the jail building as his residence, but this is a common practice throughout the 
state, sanctioned by the courts, as indicated by the opinion in the Toan case, supra, 
as follows: 

"It is true that in most counties the jail buildings are so built as to 
furnish a residence for the sheriff, and so far as our opinion goes, in no 
county is the sheriff expected to pay anything as a rental for the build
ing he occupies." 

The authority to provide such quarters for the sheriff seems necessarily im
plied in consideration of the character of the services required and responsibilities 
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placed upon the county sheriff and the same rule is applicable to the deputy ap
pointed by the sheriff as jailer. 

It is therefore concluded that the county commissioners, in the erection of a 
jail building, have implied authority to provide living quarters for the county 
jailer therein. 

Your letters refer to the jail as "the jail building of the new court house now 
nearing completion." From this it is inferred that the jail building to which your 
question relates is a county jail, as provided for by section 2419 supra, and this 
opinion is based entirely upon that inference. 

Respectfttlly, 
JoHN G. PRICE, 

A ttorney-G e,ieral. 

386. 

DISAPPROVAL OF BOND ISSUE OF DOVER TOWNSHIP RURAL 
SCHOOL DISTRICT IN SUM OF $8,500.00-COAL BILL NOT A RE
FUNDING OBLIGATION BY STATUTE. 

CoLUMBUS, Omo, June 10, 1919. 

Industrial Commission of Ohio, Colitmbus, Ohio. 

RE: Bonds of Dover Township Rural School district in the amount 
of $8,500, being 8 bonds of $1,000 each and 1 bond of $500. 

GENTLEMEN :-I have examined the transcript of the proceedings of the board 
of education and other officers of Dover Township Rural School district, relating 
to the above bond issue, and hereby decline to approve the same. 

The transcript recites that the bonds under consideration are refunding bonds 
issued for the purpose of paying certain indebtedness to banks for money .bor
rowed from such banks to pay teachers' salaries, janitors' compensation and bills 
for coal and other supplies. The transcript does not indicate what portion of these 
obligations were incurred for each of the above named purposes. 

Assuming that the teachers and janitors were legally employed, their salaries 
and compensations are valid debts which may be refunded. Sec. 5661 G. C. The 
board of education, however, was without authority ro contract for coal and other 
supplies, unless the money therefor was in the treasury and set apart for the pay
ment thereof. Sec. 5660 G. C. 

Since the board is only authorized to refund legal obligations and since a p~t 
of the obligations, according to the recital of the transcript, is for coal and other 
supplies and hence incurred without legal authority, I decline to approve the issue. 

If the board of education will amend its bond-issuing resolution, and limit the 
issue to an amount sufficient to pay obligations incurred in paying teachers' salaries 
and janitors' compensation, I am of the opinion that such bonds will be valid and 
binding obligations of the district and will approve the same. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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387. 

APPROVAL OF BO~D ISSUE OF GUERXSEY COUXTY IN SUM OF 
$60,000.00. 

Industrial Commission of Ohio, Columbtts, Ohio. 

CoLUMBUS, Omo, June 12, 1919. 

388. 

DISAPPROVAL OF BOND ISSUE OF GENOA TOWNSHIP RURAL 
SCHOOL DISTRICT, DELAWARE COUNTY, OHIO-INTERPRETA
TION OF SECTION 4751 G. C. AS TO NOTICE-PROPER DETERM
INATIOX UNDER SECTION 7625 G. (;.-WHAT MUST BE INCOR
PORATED IN RESOLUTION SUBMITTI:i\G ISSUE OF BQ_:WS-CAN
NOT LATER MAKE CORRECTION. 

1. Section 4751 of the General Code seems to require that notice of a called 
meeting of a board of education be given in writing as therein provided, whether 
the board has previously adjourned to meet at the call of the president or not. 

2. A determinatio11 "that for the proper accommodation of the schools of the 
district it is 11ecessarJJ to purchase a site and to erect a school house," etc., is a 
jurisdictional prerequisite to the valid issuance of bonds under sections 7625 et seq. 
by a board of education. 

3. The j11risdictio11al fmdings and determinations required to be made by sec
tion 7625, if not incorporated in the resolution submitted the question, of the is
siumce of s11ch bonds to the electors, camwt be supplied by later correction of the 
mi1111tes of the 111eeting at which the same is adopted after the election has been 
held. 

COLUMBUS, OHIO, June 13, 1919. 

Industrial Commission of Ohio, Columbus, 0hi.o. 
GENTLEJ\fEN :-

RE: Bonds of Genoa Township Rural School District, Delaware 
county, Ohio, in the sum of $32,000, for the purpose of providing funds to 
purchase a site and building and. equipping a centralized school in said 
school district. 

I have examined the transcript of the proceedings of the board of education 
of Genoa Township Rural School district in the issuance of the above described 
bonds, and find myself unable to approve them as an investment by the Industrial 
Commission, for the following reasons : 

(1) -The meeting of the board at which the preliminary resolution providing 
for the submission to the electors of the question of issuing the bonds was not a 
regular meeting of the board. Two members of the board were not present at 
the meeting. 

Attached to the transcript is the following acknowledgment: 

"Westerville, Ohio, May 20, 1919. 
"I hereby acknowledge that I received notice of a called meeting of 

the Genoa Township School Board in ample time held March 21, 1919." 

https://60,000.00
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This acknowledgment is signed by the two members whom the transcript shows 
to have been absent from the meeting of :\larch 21, which was the meeting at which 
the resolution above referred to was adopted. ' 

If the meeting of March 21 be regarded as a special meeting the acknowledg
ment does not show compliance with section 4750 of the General Code, which pro
vides in part that : 

"* * * X o meeting of a board of education, not provided for by its 
rules or by-law, shall be legal, unless all the members thereof have been 
notified, as provided in the next section." 

Section 4751 G. C. provides that: 

"A special meeting of a board of education may be called by the pres
ident or clerk thereof or by any two members, by serving a written notice 
of the time and place of such meeting upon each member of the board 
either personally or at his residence or usual place of business. Such 
notice must be signed by the official or members calling the meeting." 

It will be observed that the "special" meeting referred to in section 4751 is a 
called meeting. The meeting of March 21, 1919, was also a called meeting; but 
it happens that the call was authorized by the adjournment of the previous meeting 
of March 10, 1919, which was in turn an adjournment of the regular meeting 
of March 4, 1919. The following excerpts from the transcript will show the rela
tion of these three meetings: 

":March 4, 1919. 
The board adjourned to Monday, March 10, at one o'clock p. m." 

":\,larch 10, 1919. 
The board adjourned to the call of the president." 

March 21, 1919. 
The board of education met this day at two p. m., pursuant to the call 

of President Fisher." 

I do not believe that the requirement for special notice which is embodied in 
section 4751 can be avoided by adjourning to meet at the call of the president. 
Such a meeting is not an adjourned meeting in the proper sense, as would be, 
for example, the meeting of March 10, ·which was a continuation of the previous 
meeting by reason of that meeting having been adjourned to an hour and day 
certain. Section 4751 provides expressly how meetings shall be called by the 
president. There is no showing that its provisions were complied with. 

The facts presented here have not been passed upon by any court, though in 
State ex rel. vs. Evans, 90 0. S. 243, at pages 250 et seq., a meeting which, in the 
language of Wanamaker, J., "might be considered either an adjournment of the 
regular meeting or a special meeting" was held to be a legal meeting because 
"proper notice was given to each and every member of the board, agreebly to the 
statute." 

At all events the facts regarding the nature of the meeting of ::\larch 21, 1919, 
are such as to raise in my mind considerable doubt as to its legality. 

(2) Another and more certainly fatal defect which the transcript shows lies 
in the character of the resolution submitting the proposition of issuing bonds to 
the people. The minutes of March 21, 1919, show the passage of the following: 

"Resolved by the board of education, etc., * * * that there be an 
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election held in said school district on the 23d day of April, 1919, to con
sider the question of the bond issue in the sum of $32,000.00, for the 
purpose of building' and equipping a new school house as provided by the 
General Code of Ohio." 

The minutes of the same meeting show a resolution that 

"a copy ,of these resolutions be certified to the clerk of the board of 
elections of Delaware county, Ohio," etc. 

Presumably the resolution as above quoted was the resolution certified to the 
board of elections. 

This resolution is insufficient under section 7625 G. C., which requires a 
determination 

"that for the proper accommodation of the schools of such district it is 
necessary to purchase a site or sites to erect a school house or houses, 
etc., * * * that the funds at its disposal' or that can be raised under 
the provisions ofl sections seventy-six hundred and twenty-nine and sev
enty-six hundred and thirty are not sufficient to accomplish the purpose 
and that a bond issue is necessary." 

This department has frequently held that these findings and determination are 
jurisdictional. 

An attempt seems to have been made to supply the deficiency here by resolu
tion adopted on May 20, 1919, purporting to correct the minutes of March 21, 1919, 
as follows: 

2. "Whereas the minutes of this board dated March 21, 1919, are in
complete. Therefore, Be it Resolved, that they be corrected to read as 
follows: · 

As the funds at the disposal of this board of education or that can 
be raised from section 7629 and 7630 G. C., are insufficient to build and 
equip a new school house, that an election be held, etc." 

Even with these additions one of the findings required to be made by section 
7625, viz.: 

"that for the proper accommodation of the schools of such district it is 
necessary to purchase a site * * * to erect a school house * * *" 

is lacking. However, I do not believe that it is possible to correct the proceed
ings in this manner. An election has already been held and, so far as the tran
cript shows, in pursuance ofa resolution passed on March 21, 1919, and correctly 
shown on the minutes thereof. In other words, there is nothing in the action of 
May 20 to show with certainty that the resolution shown on the minutes of March 
21 was not the resolution passed by the board and certified to the board of deputy 
state supervisors of elections. If such were the fact and the resolution as actually 
passed and certified was the resolution shown by the minutes of May 20, I would 
still have to hold, as previously stated, that such proceedings are illegal and fatally 
defective. because of the failure to incorporate a determination as to the necessity 
of the purchase of a site or the erection of a building for the proper accommo
dation of the schools. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

https://32,000.00
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389. 

APPRO\.AL OF COXTRACT BETWEEN THE FRANKLIN ASPHALT PAV
IXG CO:..IPAXY AXD BOARD OF TRUSTEES OF OHIO STATE UNI
VERSITY FOR COXSTRUCTIOX OF :NEIL AVENUE DRIVEWAY. 

CoLUMBus, OHIO, June 13, 1919. 

Hox. C.\RL E. STEED, Secretary, Board of Trustees, Ohio State University, Colum
bus, Ohio. 
DEAR SIR :-You have submitted for my approval a contract between The Frank

lin Asphalt PaYing Company and The Board of Trustees of Ohio State University 
for the construction and completk>n of the Neil avenue driveway, from the oval 
to \:Voodruff aYenue, on the Ohio State University campus. 

The contract calls for payment to the contractor on the unit basis, of a sum 
not t•o exceed $18,842.85. You have also submitted the bond securing the perform
ance of said contract. 

Having received from the auditor of state a certificate that there is money avail
able for the purpose, and finding said contract and bond to be in compliance with 
law, I have approved the same. 

I am this day filing said contract and bond with the auditor of state and am 
herewith returning to you all other data not necessary to be so filed. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

390. 

APPROVAL OF LEASE FROM NETTIE HIGHLANDS TO BOARD OF AG
RICULTURE OF OHIO. 

CoLUMnus, Omo, June 13, 1919. 

HoN. N. E. SHAW, Secretary of Agriculture, Columbus, Ohio. 
DEAR Srn:-

RE-Highlands lease. 
The lease from Nettie Highlands, et al., to the Board of Agriculture of Ohio, 

for 561100 of an acre of land in Hamilton county, formerly submitted to this de
partment for its approval and by it referred back for correction, in its oorrect form 
has been received by this department. 

Consideration of section 1390 (107 0. L., 486) and section 14()() (107 0. L., 490) 
of the General Code, convinces this department that the uses and purposes for which 
this leasehold is required, to wit, ro obtain land for and establish a fish hatchery, is 
within the authorized uses and purposes provided for in these sections. 

Section 1390 G. C. provides: 

"The secretary of agriculture shall have authority and control in all 
matters pertaining to the protection, preservation and propagation of • • 
fish within the state * * * and in and upon the waters thereof. He 
shall * * * establish fish hatcheries and propagate fish therein or in any 
other manner for the waters of the state, and, so far as funds are pro-
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vided therefor, shall adopt and carry into effect such measures as he deems 
necessary in the performance .of his duties." 

Section 1460 provides that all 

"fines, penalties and forfeitures arising from prosecutions, convictions, * * 
under this act * * * shall be paid * * * into the state treasury to 
the credit of a fund which shall be appropriated biennially for the use of 
the secretary of agriculture." 

It further appears, from persional conference, that the land described in the 
within lease is leased for and to be used as a fish hatchery and it further appears 
that available funds for the payment of the rental in said lease is available from 
the appropriation for uses and purposes-fish and game division, board of agricul
ture of Ohio-as evidenced by the auditor of state's certificate hereto attached. 

Examination of the laws applicable to such matters and the purpose and form 
of the lease therefor, leads this department to approve said lease, which, with the 
approval of this department endorsed thereon, is herewith enclosed. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

391. 

OFFICES COMPATIBLE-COUNTY RECORDER-MAYOR OF CITY. 

The offices of countY) recorder and mayor of a city or village are not incom
patible and may be held by one a11d the same person, if it is physically possible for 
one person to Perform the duties of both offices. 

COLUMBUS, Omo, June 13, 1919. 

HoN. PHIL. H. WIELAND, Prosecuting Attorney, Mt. Gilead, Ohio. 
DEAR Sm :-Your letter of May 29, 1919, reads as follows: 

"I wish to submit to your office the following question: 
Are the offices of county recorder and mayor of a city or village in

compatible?" 

I know of no constitutional or statutory provision which forbids the mayor of 
a city or village t>o act as county recorder, although the legislature has seen fit to 
forbid the mayor to act as deputy sheriff. See section 2830 G. C. 

You will notice that the office of mayor of a city or village is not mentioned 
in section °11 G. C., reading thus : 

"No person shall htold at the same time by appointment or election more 
than one of the following offices: Sheriff, county auditor, county treas
urer, clerk of the court of common pleas, county recorder, prosecuting at
torney, probate judge, and justice of the peace." 

The further question arises whether the offices of county recorder and mayor 
are regarded as incompatible by the oommon law. 
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The case of State ex rel. vs. Gebhart, 12 0. C. C. (N. S.) 274, is frequently 
cited as containing a succinct statement of the common law rule as to incompati
bility of offices. That case says : 

"Offices are considered incompatible when one is subordinate to or in 
any way a check upon the .:ither, or when it is physically impossible for one 
person to discharge the duties of both." 

I am unable to see that either of the offices in question is subordinate to or in 
any way a check upon the other. Whether it is physically possible for one person 
to discharge the duties of both is a question of fact. Assuming it is so possible, 
you are advised that the office of county recorder and may1vr of a city or village 
are not incompatible and may be held by one and the same person. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

392. 

JUSTICES OF THE PEACE-NO AUTHORITY FOR PAYMENT OF COSTS 
OF SAID OFFICERS IN SEARCH AND SEIZURE PROCEEDINGS UN
DER SECTION 1408 G. C. 

There is 110 authority in law for the payment of justices of the peace costs ini 
search and sei::ure proceed•ings under sectio1i 1408 G. C. 

COLUMBUS, Omo, June 13, 1919. 

HoN. CHARLES L. FLORY, Prosecuting Attorney, Newark, Ohio. 
DEAR Sm :-Acknowledgment is made of the receipt of your request for the 

opinion of this department, as follows: 

"It has been the custom of deputy game wardens to appear before a 
justice ;)f the peace in Licking county, file an affidavit and receive a search 
warrant under favor of section 1408, General Code, to make the inspection 
and search provided for by sections 1407 and 1408, General Code, to obtain 
evidence upon which to base a prosecution for vk>lation of the fish and 
game laws. If, acting under the search warrant so obtained, no evidence 
were discove_red upon which to base the commencement of a criminal pro
ceeding, no further step was taken; but if such evidence were discovered, as 
the result of the search, then the warden would file an affidavit before the 
same justice, charging some person with a violation of the fish or game law, 
and such criminal proceeding would then proceed in due course. 

"The justice of the peace has now presented to the auditor of Licking 
county bills •of costs made in numerous search and seizure proceedings, car
ried out under section 1408, General Code, in which the search disclosed 
no evidence of law violation, and no criminal proceeding against any per
son was subsequently commenced as the result of the search so made, the 
whole situation ending then and there. The justice has alSQ presented to 
the auditor cost bills in such search and seizure proceedings where evi
dence was discovered and upon which evidence a regular action for viola
tion of the fish or game law was later commenced and disposed of in due 
course. 
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"I shall be pleased ro receive your opinion as to whether the costs made 
in such search and seizure proceeding under section 1408, General Code, are 
to be paid under section 1404, or any other section, of the General Code, (1) 
when, as the result of such: search proceeding, no evidence of law violation 
of any kind is disoovered, and (2) when, as the result of such search pro
ceeding, evidence is found upon which a regular action for violation of the 
fish or game law is commenced." 

It is noted that you call attention to the distinction between the proceeding 
under section 1408 G. C. and thatj referred t>o in section 1404 G. C., and the pro
ceeding under the former, viz., search and seizure, where nothing was seized and 
no criminal prosecution followed, is the only kind of a proceeding on which this 
opinion is based or to which it may apply. 

This opini<m is to be distinguished from 234, date April 25, 1919, directed to 
the Department of Agriculture, which was based upon criminal prosecution under 
the fish and game laws and did not involve a question of costs in search and seizure 
proceedings. 

Section 5, article 10, of the Constitution of Ohio, and sections 3016, 3017, 3018 
and 3019 G. C. are applicable to your question. Section 5 provides: 

"No money shall be drawn from any county or township treasury, ex
cept by authority of law." 

The pertinent part of section 3016 is : 

"In felonies, when the defendant is convicted, the costs of the justice 
of the peace * * * constable and witnesses, shall be paid from the 
county treasury." 

In part section 3017 is : 

"In no other case whatever shall any cost be paid from the * * * 
treasury to a justice of the peace, * * * or constable." 

That these sections are of a general nature and may and have been modified 
by certain other special statutes relating to justices of the peace costs, is evi
denced by section 3019, which provides : 

"In felonies wherein the state fails, and in misdemeanors wherein the 
defendant proves insolvent, the county commissioners, at any regular ses
sion, may make allowance to any such officers in place of fees, but in any 
year the aggregate allowances to such officer shall not exceed the fees legally 
taxed to him in such causes, nor in any year shall the aggregate amount 
allowed an officer exceed one hundred dollars." 

Sections 1404 and 1408 G. C., of the Commissioners of Fish and Game cha~
ter, must also be considered as special statutes on this subject. 

Section 1404 provides: 

"A person authorized by law to prosecute a case under the provisions 
of this chapter, shall not be required to advance or secure costs therein. 
If the defendant be acquitted or discharged from custody, or if he be con
victed and committed in default of payment of fines and costs, such costs 
shall be certified under oath by the justice to the county auditor, who shall 
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correct all errors therein and issue his warrant on the county treasurer, 
payable to the person or persons entitled thereto." 

Section 1408 in part provides: 

"Upon filing an affidavit in accordance with law before an officer hav
ing jurisdiction of the offense, and receiving a search warrant issued there
on, such warden may forcibly open such package * * * or other place, 
and if upon inspection he finds any birds, fish or game * * * or other 
device unlawfully in possession of the person, he shall forthwith seize them 
and arrest the person in whose custody or possession they are found." 

It may be observed that if the search is successful in this that any of the un
lawful things are found in the p,ossession of the person, ample authority is found 
in this and other sections of the fish and game statutes for a criminal prosecution, 
but that on the contrary when the search discloses no such unlawful possession, 
no further provision as to pmcedure or costs is found in this or other fish and 
game statutes unless section 1404, supra, can be construed as to bear upon pro
ceedings for search and seizure. 

Section 13484 G. C., relating to search warrants generally, before justices of the 
peace, is likewise lacking in such provision. Directing attention to section 1404, it 
is to be noted that the conditions which must obtain before that section will author
ize the payment of such costs are (a) "if the defendant be acquitted or discharged 
from custody" or (b) "if he be oonvicted or committed in default of payment of 
fines and costs." 

From the position of this section, following those provisions for criminal trial 
and procedure in cases of forfeiture, as well as from the intrinsic evidence in the 
statute itself, it is clear that this section relates to prosecutions and not to the pre
liminary procedure which is later provided for in section 1408, which latter statute, 
it may be observed, does not refer in any way to section 1404. 

In the face •of the inhibitions of section 5 of the constitution and section 3017, 
the general statute relating to the payment of justices of the peace from the county 
treasury, warrant must be found in these special statutes before it can be maintained 
that the payment of costs in such proceedings is authorized by law, and in view of 
the limitations to which section 1404 may be applied, and the non-existence of any 
<>ther statute authorizing the payment of such expenses from the county treasury, 
this department is of the opinion that such payment is unauthorized and a negative 
answer is thus given to both of your questions, as, for the foregoing reasons, it is 
immaterial whether the search and seizure proceedings are or are not folbwed by 
criminal prosecutions as the costs the payment of which is authorized by section 
1404 includes only those incurred in a criminal prosecution independent of the pre
liminary search and seizure proceedings. It is deemed advisable to call y,our at
tention to House Bill No. 45 which, when it becomes operative, will materially 
change the Fish and Game statutes. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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393. 

MUNICIPAL CORPORATIONS-OFFICERS ATTEXD CONFERENCE AT 
STATE CAPITAL FOR DRAFTING P~OPOSED LEGISLATION-EX
PENSES NOT PAYABLE FROM CITY TREASURY-OPINION NO. 
85 DATED MARCH 1, 1919, AFFIRMED. 

Municipal officers in attending a conference at the state capital for the pur
t-ose of drafting proposed legislation of a general nature which must have uniform 
operation throughout the state, are 11ot exercising a pawer of local self-government. 

Cou.0 :.rncs, OHIO, June 13, 1919. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Since the preparation and transmission to you of my opinion 

No. 85, dated March 1, 1919, relating to the use of public funds to pay the ex
penses of municipal officers in attending a meeting of mayors and city solicitors 
held for the purpose of drafting legislation for the relief of cities, one of the city 
solicitors interested has prepared a brief on the subject, and requested a recon
sideration on behalf of the charter cities. 

It is now contended that the duty of mayors to attend the Columbus meeting 
is imposed, or is at least authorized, by section 4250, G. C., which makes the mayor 
the chief conservator of the peace, and that the authority of the city solicitor to 
attend is found in section 4309 G. C., which makes that officer the legal adviser 
of the municipal officers. In support of this contention it is argued: 

"The mayor, being the chief conservator of the peace, and being the 
head of the administrative departments of the city, it certainly is of con
cern to him if the city is without sufficient funds derived from taxation 
and other sources to properly conserve such peace and to manage the ad
ministrative offices over which he has control. If, in view of such lack of 
finances and at the special direction of the council of the city he makes a 
trip to Columbus in order to petition the legislature to afford the city 
financial relief, it cannot be contended with any show of reason that his 
expenses on such trip are not necessarily implied in and reasonably and 
directly incident to his prescribed duties. 

And this is also true with respect to the city solicitor. His attend
ance upon the meeting in Columbus was, as ser forth in the statement of 
facts, in order to assist in the draft of the proposed legislation. By sec
tion 4309 he is made the legal adviser of the various officers and boards of 
the city and is required to furnish opinions, and we submit that inasmuch 
as his attendance at said meeting was to consult with the mayor in con
nection with the draft of said proposed legislation, his expenses likewise 
were incurred in a matter necessarily implied in and reasonably and directly 
incident to his prescribed duties." 

All municipal officers are interested in the conservation of the peace; and if the 
mayor and city solicitor, without authority other than the two statutes above res 
£erred to, are justified in attending at public expense a meeting held for the 
purpose of drafting state legislation for the levying and collection of taxes, it 
could also be argued with equal force that the other municipal officers, and prob
ably citizens should be permitted to do the same. 

Subjects of state legislation are for the General Assembly to investigate and 
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determine, and it is for that purpose that representatives and senators from the 
several counties and senatorial districts of the state are elected, who represent not 
only the state as a whole, but also the political subdivisions and municipalities 
thereof. In the exercise of this power, the General Assembly, through its various 
committees and officers, is clothed with ample power to inquire into and make in
vestigations concerning matters affecting the municipalities of the state, including 
the conservation of the peace and the levying and collection of taxes to be ex
pended in that connection. 

Municipal officers may instruct their representatives and petition the Gen
eral Assembly for relief, but the right of municipal officers in that regard is no 
greater than that of citizens generally. It may also be noted in this connection 
that neither the state constitution nor any statute or city charter, so far as I have 
been able to ascertain, enjoins any duty upon municipal officers to instruct the 
members of the General Assembly as to what legislation should or should not be 
enacted, or as to the form legislation should take, or to petition the General 
Assembly on any subject. \\'hatever any municipal officer may do in that direction 
must be held to be his personal voluntary act. 

It is contended that if there be no statute warranting mayors or city solicitors 
to attend meetings for the purpose of drafting such legislation, then a charter 
adopted under authority of section 7 of Article XVIII of the state constitution 
may furnish the authority, and that charter provisions such as the following have 
that effect : 

"The city shall haYe all powers of local self-government and Home 
Rule and all other powers possible for a city to have under the constitu
tion of the state ofl Ohio." 

"All legislative power of the city shall be vested in council," etc. 
All the power that the first provision attempts to cQnfer, is the power of local 

self-government, including the authority to adopt and enforce such local police, 
sanitary and other similar regulations as are not in conflict with general laws 
(see sections 3 and 7, Art. XVIII) ; anrl the legislative power vested in the city 
council by the second charter proYision is not unrestrained or unbounded, but i5 
necessarily limited in its scope to subjects or matters embraced in the first pro
vision, as distinguished from those of a general goYernmental nature affecting the 
entire state. 

The right of charter city councils to legislate within constitutional limits is 
not denied, but I am unable to reach the conclusion that municipal officers in at
tending a meeting_ held for the purpose of drafting state legislation of a general 
uature which must have uniform operation throughout the state, are exercising any 
power or authority contemplated by the constitutional provision referred to. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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394. 

JUVENILE COURT-IN ADMINISTRATION OF ACT MINOR'S RESI
DENCE SHOULD DETERMINE MINOR'S STATUS-MINOR RESI
DENT OF ONE COUNTY VIOLATES LAW IN ANOTHER COUNTY
JUVENILE CAN BE PROCEEDED AGAINST IN EITHER COUNTY
COURT FIRST ACQUIRING JURISDICTION RETAINS IT TO EXCLU
SION OF ANY OTHER COURT. 

1. In the administration of the jui1e11ile act, good policy in most cases suggests 
that the juvenile court of the county of the minor's residence be permitted to de
termine the minor's status. 

2. Where a minor child imder the age of eighteen years is a resident of 
A---- county, but while in W--- county violates a law of the state of 
Ohio, such minor may, as a matter of law, be proceeded against as a juvenile de
linquent person in either the juvenile court of A--- county, or the juvenile 
court of W---- county. 

3. The court first acquiring jurisdiction would, however, retain it to the ex
clusion of any other cou_rt, until the case were finally disposed of. 

COLUMBUS, OHIO, June 13, 1919. 

HoN. B. 0. BISTLINE, Probate Judge, Bowling Green, Ohio. 
DEAR Srn :-Your letter of recent date reads in part as follows: 

"A sixteen year old boy who resides in and is a legal resident of 
Athens county, Ohio, has been arrested for driving an automobile over 
the highways of this (Wood) county at a speed of forty miles per hour, 
and the justice before whom he was taken certified him over to me as 
juvenile judge. 

You have already ruled that the juvenile judge of the county in 
which the offender lives has jurisdiction of juvenile cases, although the 
offense was committed outside of the county in which the offender lives. 
Now, have I, as juvenile judge, jurisdiction of this offender since he is 
a resident of Athens county?" 

In Opinion No. 154, dated March 31, 1919, addressed to Hon. Charles G. 
White, prosecuting attorney, Batavia, Ohio, the Attorney-General held that where 
a minor child under the age of eighteen years is a resident of W---- county, 
but while in C---- county violates a law of this state, said minor may be 
proceeded against in the juvenile court of 'vV---- county. In that opinion it 
was said: 

"* * * It is unquestionably the intent of the juvenile court act 
that the interests of the child itself should be the paramount consideration 
in all proceedings taken under that act. 'That proper guardianship may 
be provided for the child' is not only the express direction set forth in 
section 1683 G. C., but is, indeed, the theme of the whole measure. In 
most juvenile cases, the main subject of investigation is the child's en
vironment, and as a general rule the juvenile court of the county of the 
child's residence is the court best suited to ascertain that environment. 

In other words, assuming that the law permits a juvenile court, in a 
proceeding against an alleged juvenile delinquent residing in that county, 
to predicate a finding of delinquency upon a violation of law committed 
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by said minor while in another county, good policy, in most cases, sug
gests that the juvenile court of the county of the minor's residence be 
permitted to determine the minor's status." 

Occasion is taken to reaffirm the view just set forth as to the policy of allow
ing the juvenile court of the county of the child's residence to determine the 
status of that child. 

Observations as to the policy of administering the law do not, however, 
furnish an answer to the legal aspects of your query, which is whether the ju
venile court of a given county has the power to determine the status of an alleged 
delinquent minor who is a resident of .another county, but who commits in the 
first mentioned county the act constituting an alleged delinquency. 

The fact that under the law of crimes the non-residence of the defendant in 
the county of venue is immaterial to the court's jurisdiction, is of no weight in 
the present inquiry, for the reason that delinquency under the Ohio juvenile act 
is not a crime. In re Januszewski, 196 Fed. 123, 156. It is necessary, therefore, 
to go to the juvenile act itself for an answer to the question. 

After careful study of that act, I find no provision therein that either ex
pressly or impliedly makes the authority of a juvenile court of a county to de
termine the status of an alleged delinquent juvenile perron depended upon the 
residence of such juvenile in that county. 

On the contrary, the juvenile act contains evidence of an intention to dispense 
with the necessity of residence on the part of the minor delinquent. This evidence 
consists not alone of what is in the act, but also of significant omissions therefrom. 

Section 1642 G. C. ( 103 0. L. 868) says : 

"Such courts of common pleas, probate courts, insolvency courts and 
superior courts within the provisions of this chapter shall have juris
diction over and with respect to delinquent, neglected and dependent 
minors, under the age of eighteen years * * *." 

Section 1644 G. C. (106 0. L. 458), after defining the words "delinquent child,'' 
conclude with the provision that: 

"A child committing any of the acts herein mentioned shall be deemed 
a juvenile delinquent person, and be preceeded against in the manner 
hereinafter provided." 

It is considered significant that these sections wholly omit any requirement 
that the alleged juvenile delinquent be a resident of the county wherein the court 
is held. 

Section 1648 G. C. (103 0. L. 870) provides, among other things, that the 
juvenile judge may in the first instance issue a warrant for the arrest of the 
minor. Under the terms of section 1660 G. C. (103 0. L. 874), such warrant 
may issue to a probation officer of any such court or to the sheriff of aiiy county. 
Section 1663 G. C. defines the duties and powers of the probation officer and says, 
in part, that such officer "shall serve the warrants and other process of the court 
'Withiii or without the county * * *." 

In view of the fact that express provision is made for the service of warrant 
upon the minor outs·ide 0£ the county wherein the juvenile court is held, it is not 
likely that the legislature intended to make the jurisdiction of such court depend
ent tipon the residence of the alleged delinquent minor in the county wherein such 
court was held. 
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Again, certain practical difficulties suggest themselves in connection with the 
view that the minor's residence in the county where the juvenile court proceeding 
is instituted is a jurisdictional condition. Under such a view, just what would 
be meant by "residence?" The juvenile act nowhere defines such a term, and 
whether it was "residence" of the kind demanded by the election laws of Ohio, or 
"residence" under the laws relating to poor relief, or "residence" of some other 
description-this, under the view referred to above, would be left entirely to con
jecture on the part of the juvenile judges of the several counties. Diversity of 
opinion and consequent uncertainty in enforcing the juvenile act could be the only 
result of such an interpretation. 

It is therefore considered that where a minor child under the age of eighteen 
years is a resident of Athens county, but while in V-:ood county violates a law of 
the state of Ohio, such minor may be proceeded against as a juvenile delinquent 
person in either _the juvenile court of \Vood county or the juvenile court of 
Athens county. The court first acquiring jurisdiction would, however, under the 
general rule, retain it to the exclusion of any other court, until the case were 
finally disposed of. Orphan Asylum vs. Soule, 24 0 .C. C. (n. s.) 151. Under 
section 1643 G. C. (103 0. L. 869), the jurisdiction of the juvenile court over a 
child under the age of eighteen years continues, for all necessary purposes of dis
cipline and protection, until said child attains the age of twenty-one years. 

The conclusion hereinabove stated goes, of course, only to the question of 
the power of the juvenile court of the county wherein the alleged delinquent minor 
does not reside. I deemJ it important to repeat that only extraordinary circum
stances would, in my judgment, justify a departure from the wise policy that has 
thus far characterized the administration of the juvenil_e act, namely, the policy 
of permitting the juvenile court of the county of the minor's residence to de
termine the minor's status. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

395. 

AGRICULTURAL LIME-WHEN SALE OF S_-\~IE IS PERMITTED AND 
WHEN PROHIBITED BY STATUTE-LI1IE AS FERTILIZER. 

1. Sections 1150 to 1163 G. C. (107 0. L., 474) do not prohibit the sale of 
agricultural lime. 

2. Sections 1177-43 to 1177-54 G. C. (107 0. L., 481) prohibit the sale of un
registered agricultural lime or the sale of such lime which is not branded as therein 
provided, and the sale of agricultural lime under an unregistered trade name of 
''laW11 and garden fertilizer," is thereby prohibited. 

Cou::-.rni:.:-s, Omo, June 13, 1919. 

HoN. N. E. SHAW, Secretary of Agriculture, Columbus, Ohio. 
DEAR Sm :-Acknowledgment is made of the receipt of :fOUr request for the 

opinion of this department as follows : 

"The opinion of your department is requested with reference to the 
meaning of certain sections of the Ohio fertilizer law, as amended in 
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107 0. L., 474, and being sections 1150 to 1163, General Code, inclusive. 
The particular questions may be stated as follows: 
Under the above law, could lime be sold as a fertilizer, eith;r with or 

without analysis? 
Also under the Ohio agricultural lime and limestone law, 107 0. L 

481, could it be permissible to sell an agricultural lime when the bags 
are properly branded as to analysis and give the product a trade name, 
as 'Lawn and Garden Fertilizer?'" 

It is noted that your inquiry refers first to the sale of lime under sections 1150 
to 1163 G. C., and, second, to the sale of agricultural lime under sections 1177-43 
et seq., G. C. 

As to the first, viz., can lime be sold as a fertilizer, sections 1150 G. C. to 
1163 G. C. are pertinent. These sections comprise the Ohio fertilizer law. 

Without quoting all of the sections, it is sufficient to state that by the ex
ceptions contained in section 1150, defining commercial fertilizer in this language, 

"which means any substance for fertilizing * * * except * * * 
lime," 

the sale of lime is not regulated or controlled by sections 1150 to 1163 G. C., and 
your first question may be answered by stating that the sale of lime as a fertilizer, 
either with or without analysis, is not prohibited by the sections last referred to. 

As stated in your letter, the second question is : 

"Could it be permissable to sell an agricultural lime when the bags 
are properly branded as to analysis and give the product a trade name, as 
'Lawn and Garden Fertilizer?'" 
The Ohio limestone act, as amended, is found in 107 0. L., 481, in sections 

1177-43 to 1177-54. Pertinent parts of these sections are: 

Sec. 1177-43.-"Before any agricultural lime * * * is sold * * * 
offered or exposed for sale in Ohio, the manufacturer, importer, dealer, 
agent or person who causes it to be sold or offered for sale, by sample or 
otherwise, within the state, shall file with the secretary of agriculture at 
Columbus, Ohio, a statement that he desires to offer such agricultural 
lime * * * for sale in this state, and also a certificate, the execution 
of which shall be sworn to before a notary public * * * for regis
tration, stating the name of the manufacturer, or shipper, the location of 
the principal office of the manufacturer or shipper, and the place of man
ufacture, the name, brand, or trademark under which the agricultural 
lime * * * shall be sold." 

Section 1177-44 G. C. provides that any person selling or exposing for sale 
such lime, 

"shall affix or cause to be affixed, to every package * * * of such 
agricultural lime * * * a tag or label, which shall be accepted as a 
guarantee of the manufacturer, importer, dealer or agent, and which shall 
have plainly printed thereon * * * the name or trademark under which 
the agricultural lime * * * is sold." 

Section 1177-46 requires the payment of an annual license fee 
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"before any person, firm, company or corporation shall sell, offer for 
sale or expose for sale in this state any agricultural lime * * * for 
each brand or kind of agricultural lime * * * and shall receive from 
said secretary of agriculture a certificate to sell such brand or kind l;)f 
agricultural lime." 

Section 1177-47 makes it a misdemeanor for the sale of such lime 

"which has not been registered * * * as required in this act, or which 
does not have affixed to it the tag required by thls act * * * or which 
shall be labeled with a false or inaccurate guarantee, or who shall adulterate 
any agricultural lime * * * without plainly stating on the label here
inbefore described, the kind and amount of such mixture," 

and provides that such offenses shall be punishable by a fine 

"in the sum of fifty dollars for the first offense and in the sum of one 
hundred dollars for each subsequent offense." 

Section 1177-50 G. C. empowers the secretary of agriculture 

"to prescribe and enforce such rules and regulations relating to agricul
tural lime * * * as may be deemed necessary to carry into effect the 
full intent and meaning of this act, and to refuse the registration of any 
agricultural lime * * * under a name which would be misleading." 

Section 1177-53a provides further penalties as follows: 

"Whoever sells, offers for sale, or keeps for the purpose of selling 
within the state agricultural lime * * * without complying with the 
provisions of this law relating to agricultural lime, * * * shall be 
guilty of a misdemeanor and upon conviction shall be fined not less than 
two hundred dollars nor more than five hundred dollars or imprisoned not 
more than six months or both. 

The possession of agricultural lime, except by a person who has the 
same for his private use, without complying with the provisions of this 
chapter, relating to agricultural lime. * * * shall be a prima facie 
evidence of keeping the same for the purpose of selling." 

By personal conference with ~fr. Palmer, of the division of feeds and fer
tilizer, it is learned that the lime with which your department is concerned was 
not registered under the name of "lawn and garden fertilizer," from which it is 
concluded that that lime is not registered. 

From this it follows that its sale is unlawful, as such registration is plainly 
made a condition precedent to its lawful sale under section 1177-43, and such a 
sale would clearly be within the prohibition contained in sections 1177-47 and 
1177-53a, being a sale of agricultural lime "which has not been registered * * * 
as required by this act," as stated in the former, and being a sale "without com
plying with the provisions of this law relating to agricultural lime" as prohibited 
in the latter section. 

Therefore it is the opinion of this department that the sale of such an un
registered agricultural lime in this state is unlawful. 

It is deemed proper to call your attention to the fact that by vesting the sec-
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retary of agriculture with the discretion of registration, the prevention of regis
tering a product under a misleading name may be accomplished under section 
1177-50 G. C. 

Respectfully, 
Jom; G. PRICE, 

A ttorney-Ge11eral. 

396. 

BOARD OF EDlJCATION-1HLITARY TRAINIXG-CAXXOT ESTABLISH 
SAME UNDER EXISTING LAW. 

1. Eoards of ed11catio11 cannot establish military training in public schools under 
section 7721 G. C. of existing law. 

2. All courses of study in high schools must be in compliance with sectio11 
7649 G. C. 

3. A pupil ca1111ot be discriminated against in his general standing in school 
because he docs not join a military unit iii such school. 

4. There is 110 provision in law for a board of education to purchase military 
ord11a11ce or pay expenses of ph:ysical training teachers at a. military camp. 

COLUMBUS, Omo, June 13, 1919. 

Hox. FR.\XK B. PE.\RSON, Superintendent of Public Instruction, Columbus, Ohio. 
DEAR Srn :-Acknowledgment is made of your request for an opinion on the 

following statement of facts: 

"On January 3, 1918, the board of education of the city school district 
of the -city of Cleveland passed and adopted the following, known as Reso
lution Xo. 7596, 'To Provide Military Training:' 

'\VHEREAS, present conditions demand the extension of the course in 
physical training to include military training for pupils in the senior high 
school; therefore, be it 

'RESOLVED, by the board of education of the city school district of 
the city of Cleveland, 

"1. That an approved course in military training shall be provided by 
the .'\ssistant Superintendent of Schools in charge of physical education un
der the direction of the Superintendent of Schools, to be installed in the 
Cleveland senior high schools as a part of the prescribed course of study, 
to go into effect at the opening of schools in September, 1918. 

'2. That said course. of study shall consist of such adaptation of the 
manual of arms, drills, physical exercises, studies, etc., as shall be prescribed 
by the Assistant Superintendent in charge of physical education, with the 
approval of the Superintendent. 

'3. That all male students in the tenth, eleventh, and twelfth years of 
the public schools shall be required to take the said course with the excep
tion .of the following: 

'(a) All male students who shall be found on examination by the As
sistant Superintendent in charge of physical training, to be physically unfit 
to pursue the course, provided that exemption from the course shall cease 
with the restoration of the pupil to a state of physical fitness. 

'(b) All male students whose parents or guardians make oath that, in 
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obedience to the dictates of conscience, they petition the board of education 
to excuse their children from such study or exercise as is exclusively mil
itary in content. 

'(c) All male students who, for reasons which are good and sufficient 
in the judgment of the Superintendent of Schools, may be excused from 
such drill. 

'4. Dress. 
That all male students of the tenth, eleventh and twelfth years of the 

public schools shall be required to provide themselves such uniform dress as 
shall be determined by the board of education; it being understood that 
the prescribed uniform shall conform to style, quality artd cost prevailing in 
educational institutions of high school rank where military uniforms are 
required. 

'S. Credit. 

That credit shall be allowed for military training under conditions 
applying to other regular subjects. 

'6. Time. 

That five periods per week shall be assigned to military training, such 
periods to be adjusted to the demands of the course of study. 

'7. Equipment. 

That the board of education shall provide training rifles and other ord
nance, colors, drums, etc. 

'8. Supervision. 

That the immediate supervision of military trammg shall be carried 
out, under the general direction of the Assistant Superintendent in charge of 
physical education, by an experienced military officer employed for that 
purpose. 

'9. Teachers. 

That not less than ten and not more than fifteen teachers of physical 
training-or •Dthers qualified-shall be selected and assigned by the Superin
tendent of Schools to training camps for instruction preparatory to teach
ing and directing this work ; the board of education to reimburse each 
teacher so assigned in the sum of one hundred dollars ($Hl0) to cover nec
essary expenses. 

'10. Officers' Training. 
That a two weeks' officers' training course for high· school seniors be 

provided under the direction of the supervising military officer immediately 
preceding the opening of the schools in September. 

'11. And be it further RESOLVED, that an appropriation of sixteen 
thousand five hundred dollars ($16,500) be and is hereby made to meet the 
expense to the board of education of t~ inauguration and installation of 
said oourse in military training.' 

"On Monday, August 19, 1918, Resolution No. 7822, 'Adopting Official 
Uniform and Designating The Halle Bros. Company as the official uniform 
outfitters of this board,' was passed and adopted as follows : 

'WHEREAS, in accordance with and by virtue of the authority given 
in Resolution No. 7693, bids from manufacturers for the furnishing of 
standard uniforms to pupils in the Oeveland High Schools, who are to take 
military training, were received under date of August 7, 1918, and, 

'WHEREAS, the bid of The Halle Bros. Company, low bidder in ac
cordance with the specifications is as follows: 
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lJnit prices per uniform as provided in Item Xo. 5 (breeches and 
$21 85leggings) ---------------------------------------------------

Unit price per uniform as provided in Item Xo. 6 (long trousers)- 20 50 
Unit price per ooat--------------------------------------------- 12 00 
Unit price per breeches------------------------------------------ 7 50 
Unit price per trousers_________________________________________ 7 50
Unit price per cap ______________________________________________ _ 1 50 
Unit price per leggings _________________________________________ _ 1 40 
Unit price per belt---------------------------------------------- 45 
now, therefore, 

'Be it Resolved, by the board of education of the city school district of 
the city of Cleveland that the uniform described in Item Xo. 5 of the spe
cifications, consisting of ooat, breeches, cap, leggings and belt be, and the 
same is hereby adopted as the official uniform for the purpose above in
dicated, and, further, 

'RESOLVED, that The Halle Bros. Company be, and is hereby desig
nated as the official uniform outfitter until December 31, 1918, and, further, 

'RESOLVED, th;it the clerk be instructed to notify The Ha11e Bros. 
Company accordingly.' 

"On January 6, 1919, Resolution No. 9067, 'Continuing Military Train
ing,' was passed and adopted as follows : 

'WHEREAS, this board by Resolution Ko. 7596, adopted June 3, 1918, 
provided f•or military training for male pupils in the tenth, eleventh and 
twelfth years of the high schools, as an extension of the course in physical 
training, and 

'WHEREAS, the signing of the armistice in the world war has raised 
a doubt in the minds of the public as to the permanency of military training 
in the Cleveland public schools; therefore be it 

'RESOLVED, by the board of education of the city school district of 
the city of Cleveland, that military training be and is hereby declared to 
be a permanent part of the curriculum of the Cleveland high schools; and 
be it further 

'RESOL\TED, that said military training shall be conducted for pupils 
in the tenth, eleventh and twelfth years during the remainder of the pres
ent school year, in accordance with the provisions of said Resoluti-on Xo. 
7596, except that military training may also be taken voluntarily by male 
pupils in the ninth year, during the second semester-of this school year; and 
that beginning with the school year 1919-20, in September next, military 
training sha11 be compulsory (save as exemptions may be made under par
agraphs a, band c, of Division 3 of said Resolution Xo. 7596) for all male 
pupils in the ninth, tenth and eleventh years, and shall be voluntary for al1 
male pupils in the twelfth year. 

'Submitted and approved by the Acting Superintendent of Schools.' 
"Query: Can the board of education of the city of Cleveland require 

all male students of the ninth, tenth and eleventh years of the public schools 
of the city of Cleveland to provide for themselves uniform dress as pre
scribed by the board and designated in Item Xo. 5 of Resolution Xo. 7822, 
the same costing $21.85 for suit, unless exempted under paragraphs a, b and 
c of division 3 of said Resolution No. 7596, and if the pupils mentioned 
above fail or refuse to provide for themselves the prescribed uniform, can 
the board of education refuse to permit such pupils to participate in this 
military training and further refuse to grant them promotion because of 
such failure or refusal?" 
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In seeking further information upon this subject, the board of education of the 
city of Cleveland was communicated with, and the secretary to the Superintendent 
of Schools of that city furnishes the following statement: 

"At present about twenty-eight h,undred pupils in the ten senior high 
schools of Cleveland are taking military training. These pupils are in
cluded in the 10th, 11th and 12th years of the classes of 1918-19, for whom 
military training is compulsory under the action of the board on Resolu
tion No. 7596, and also some pupils in the 9th year who are permitted to 
take military training during the remainder of this school year under Res
oluti>on No. 9067. You will note that Resolution No. 9067 provides that 
with the beginning of the next school. year military training will be com
pulsory for pupils in the 9th, 10th and 11th years, and will be optional with 
those in the 12th year. This training is made a part of the curriculum for 
the high schools, and is intended to supplement the regular physical train
ing or to be oorrelated with it." 

As this military instruction is based on physkal training, the section of the 
statutes governing such training is here given and reads as follows: 

"Sec. 7721 G. C. Physical training shall be included in the branches 
regularly to be taught in public schools irr city school districts, and in all 
educational instituti,ons supported wholly or in part by money received 
from the state. Boards of education of city school districts, and boards of 
such educational institutions must make provisions in the schools and in
stitutions under their juris?iction for teaching physical training, and adopt 
such methods as will adapt it to the capacity of pupils in the various grades 
therein. Other boards may make such. provisions. The curriculum in all 
normal schools of the state shall contain a regular course on physical edu
cation." 

Any instruction in military training oontemplated under Ohio law must come 
from the language of this section, for this is the ·only enactment on physical train
ing. This section was passed and approved by the Governor on April 25, 1904, at a 
time when this country was at peace with the world and it has existed without 
change or amendment for fifteen years. It was passed at a time when gymnasiums 
and oourses in manual training were being advocated and introduced, and it is 
clear that no thought of compulsory military training in the public schools was 
in the mind of the General Assembly at that time, nor has any law ever been passed 
since then, indicating th.at the law-making body of the state desired compulsory 
military training in the public schools for which they legislate. 

The question before us is not upon the merits of military training, but simply 
the question as to whether under existing law in Ohio any board of education can 
do the following things : 

1. Establish military training under section 7721 G. C. which covers 
physical training, or section 7649 G. C. which governs the course of study. 

2. Make such military training oompulsory on any pupil. 
3. Make such military training a part of the "prescribed course" of 

study, which all pupils are required to take for promotion or graduation. 
4. Require parents of pupils to make an oath of any kind as to their 

dictates of conscience. 
5. Require the pupils to wear certain designated wearing apparel in 

order to avail themselves of the public school facilities. 
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6. Require the parent to make an expenditure of $21.85 to a certain 
firm for apparel for such pupil. 

7. Limit the participation in a study in the curriculum to one sex, or 
part of the pupils. 

~· 8. Expend any school funds for rifles and ordnance under existing 
laws. 

9. Expend $100 for eacli instructor's expenses in a military training 
camp away from the school. 

10. Refuse a pupil any part of the physical training granted under sec
tion 7721 G. C. unless such pupil provides a suitable and specified uniform. 

11. Refuse promotion or graduation to a pupil woo fails to either 
provide certain dress or participate in military training. 

As all male pupils in the high schools in question are required by the resolu
tion of the board of education ro take military training unless specially excused, or 
their parents take a certain oath as to conscience, it is entirely proper to examine 
the rules governing such military training and affecting in more or less degree 
the entire male student body. 

A thorough examination of the printed "Regulations" of the Cleveland High 
School Cadets ( which is the male student body, except those specially excused) 
shows the following drastic excerpts taken briefly from the fifty-one sections in such 
regulations : 

"6. The board of education will pr.ovide the necessary blank forms for 
reports and records for each of said High School Cadet Companies. 

13. Each cadet shall keep himself supplied with the regulation uniform 
which he must maintain in good order. During the school day he shall 
wear 110 other dress except by permission. * * * 

17. The general standing of a cadet (pupil) shall be determined by com
bining the academic standing, the military standing and the deportment, the 
weight given each standing being as follows: 

Academic-Fifty per cent. 
Military-Thirty per cent. 
Deportment-Twenty per cent. 

18. * * * violations of these regulations committed by any cadet 
shall be triable by court martial * * * according to the nature of the 
offense. * * * 

19. The organization, procedure and records of all court martial shall 
conform to those prescribed by the United States Army Regulations. 

22. At the beginning of each semester each cadet shall receive a credit 
of one hundred merits. Any cadet who exhausts his full credit of merits 
during the semester, shall forfeit his half credit for the term. * * * 

23. * * * It must be borne in mind that a demerit materially 
affects a cadet's standing in the school. * * * 

24. No cadet shall address an officer or cadet who may have reported 
him for a delinquency on the subject of such report, unless specially author
i:::ed by the principal or commandant to do so, and no officer or cadet who 
has made a report against a cadet shall hold any conversation with him in 
regard to it unless by permission of the commanding officer. 

31. * * * Any cadet who in concert with others under pretense 
of procuring redress of grievance adopts any measure, .or signs any paper 
* * * or does anything t,o the prejudice * * * of military discipline 
* * * shall be dismissed or otherwise punished according to the nature 
of the offense. 

43. No cadet should appear in uniform on the streets or in any public 
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places with his hands in his pockets, nor should any uniformed cadet appear 
except in proper uniform. Never wear a mixed civilian and military dress 
or leave buttons unbuttoned. 

51. * * * Ignorance of a regulation will not be accepted as an ex-
cuse for violation of the same." -~'. 

The above are part of the regulations promulgated by the Superintendent of 
Schools, with the knowledge and consent of the Board of Education, as an ex
tension of physical training under section 7721 G: C. and are in addition to the 
requirements of the three resolutions of the board of education heretofore quoted. 
Every male pupil in the high scho:>l of the city must be a cadet unless (1) he is 
physically unfit, (2) his parents have made an oath as to their belief, and (3) or 
specially excused by one person, the Superintendent of Schools. The natural re
sult, where it is compulsory, is that those pupils who do not dress a certain way 
become marked by civilian attire, which indicates at once either physical defect, 
views ,of conscience, or special excuse, and there is _attendant questioning and em
barrassment not contemplated by the constitution or laws, in giving to every child 
equal opportunity for the mental education for which the public schools were 
established. 

Pertinent parts of the Ohio Constitution are: 

Article I, Sec. 4: 
"* * * and the military shall be in strict subordination to the 

civil power." 
Article I, Sec. 7: 
"* * * nor shall any interjerences with the rights of conscience be 

permitted. * * * Religion, morality and knowledge, however, being 
essential to good government, it shall be the duty of the General Assembly 
to pass suitable laws * * * to encourage schools and the means of in
struction." 

Article I, Section 11 : 
"* * * and no law shall be passed to restrain or abridge the liberty 

of speech. * * *" 
Article I, Sec. 20: 
'* * * and all powers, not herein delegated, remai1i ,with the peo-

ple." 1 

The General Code of Ohio has provided for the curriculum of high schools in 
the following language : 

Section 7649: 
"A high school is one of higher grade than an elementary school, in which 

instruction and training are given in approved courses in the history of the 
United States and other countries; composition, rhetoric, English and Amer
ican literature; algebra and geometry; natural science, political or mental 
science, ancient or modern foreign languages, or both, commercial and in
dustrial branches, or such of the branches named as the length of its cur
riculum makes possible. Also such other branches of higher grade than 
those to be taught in the elementary schools, with such advanced studies 
and advanced reviews of the common branches as the board of education 
directs." 

Nothing in such section provides for military training as a branch in Ohio 
high schools_. 
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The enactment of the board of education in question goes farther than many 
laws or ordinances subject to a referendum in that, among other things, it inaugu
rates a study not named in section 7649 G. C., it regulates mode of dress, its opera
tion is limited to one sex, it demands an oath from parents over whom boards of 
education have no jurisdiction, it lays an additional tax on the parent who has al
ready been assessed his school taxes by law, and abridges his right of contract in 
purchasing his son's wearing apparel for the public schools, when and wherever 
he chooses, rather than from one designated firm, called the "official outfitter." 

In the case at hand the board of education put into force in its large geograph
icar jurisdiction, by resolution, an enactment that was compulsory in its nature and 
effective upon passage, without warrant of law; and an ultra vires enactment that 
carried the penalty of a denial of promotion and proper rating in the public schools, 
unless it was complied with, including certain limited exceptions. 

::\lilitary training in schools is a subject as large, or larger than physical train
ing itself, for the former has been the subject of law by Congress, passed June 3, 
1916, and creating voluntary courses of training in both colleges and high schools 
for the Reserve Officers' Training Corps. But this is purely voluntary as to whether 
an institution or school unit shall avail itself of such act, in those states which have 
provided for it. On the other hand there hlis been no federal enactment on 
physical training, but the Regulations on Military Training, issued by the War De
partment following such act of June 3, 1916, make "3. Physical Drills" as but one 
out of twenty-one subjects in Military Training (Army General Order 49) and such 
"physical drills" shall be "calisthenics, bayonet practice and combat fencing." It 
would seem, therefore, that military training is a larger subject than "physical 
training" in public schools as contemplated in section 7721 G. C. Here the in
structors were sent, at the school board's expense, to the number of ten or fifteen, 
to various military training camps to qualify them in teaching military training in 
the public schoools on their return and as the Cadet Regulations say the "court mar
tial shall be as prescribed by the United States Army Regulations," seemingly the 
military training contemplated would also follow army regulations, and if so, then 
these are the standard subjects: 

1. Infantry Drill Regulations. 
2. Manual of Interior Guard Duty. 
3. Physical Drills (calisthenics). 
4. Military Hygiene. 
5. Military Policy. 
6. Small-arms firing regulations. 
7. Administration and Organization. 
8. :\lap Reading. 
9. Field Service Regulations. 

10. l\farches and Camps. 
11. Signaling ( semaphore and flag). 

Can any one say that the legislature h.ad in mind, when it passed Section 7721 
G. C., the above subjects as "physical training," or did it mean the "physical cul
ture" gotten in the gymnasium, as so many schools for fifteen years have inter
preted it? Clearly they meant the latter and not military training. 

Much can be said in favor of military training in public schools, but its merits 
or demerits is not the question before us; the question is whether, under e.xisting 
Ohio law, a board of education can inaugurate any military training under the head 
of "physical training'' mentioned in section 7721 G. C. While a board of education 
has broad powers in its management of the public schools under its control, it can
not go beyond those things contemplated by the legislature and until further legis-
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lation is had on the subject, a board of education has no authority to establish mil
itary training in the public schools (Sec. 7649 G. C.) or compel its student body to 
dress in a certain manner during school hours, with the attendant expense on the 
parent. The public schools of the state are intended to be free in the fullest sense 
of the word; they are civil institutions and not military, and will always remain 
so, the state, while granting wide powers to charter cities in other matters, has 
ever kept control of the public school system and all boards of education are oper
ating under the laws of the state, and a board o.f education that spends school funds 
for a course in military training, does so without auth_ority under existing law, and 
against the prohibition in section 7649 G. C. 

A board of education cannot add to its study curriculum a branch for which 
there is no warrant of law, and then compel pupils to take such branch; neither can 
it deny physical training privileges established under section 7721 G. C. to any pupils 
who fail to buy a certain uniform; nor can failure to take military training by any 
pupil be made to militate against his general standing in the public school as regards 
promotion. There is no authority for a board of education to establish< military 
training under section 7721 G. C., as "physical training'' and expend money therefor 
from their own funds, or compel parents to buy uniforms for pupils, and the 
branches taught in Ohio high schools u_nder section 7649 G. C. do not include mili
tary training. 

Under existing state law a board of education cannot include military train
ing in its course of study and compel students to furnish uniforms, the penalty for 
failure to do so being a loss of standing for promotion in the school. And before 
boards of education in Ohio have power to establish such! military training or ex
pend money for rifles and ordnance, there must be furth~r legislation on the sub~ 
ject. The subject is larger than the "physical training'' contemplated in section 
7721 G. C., which section also means that the "physical training'' open to one pupil 
shall be open to every other pupil ; instructors in physical training can be paid for 
such training under section 7721 G. C. and their salaries increased during employ
ment, but a board cannot expend money from school funds to send them away to 
he further educated any more than they could send the music teacher to a conserva
tory at public expense. 

It is therefore the opinion of the Attorney General that: 

1. B'Jards of education cannot establish military training in public 
schools under section 7721 G. C. of existing law. 

2. All courses of study in high schools shall be in compliance with 
section 7649 G. C. 

3. A pupil cannot be discriminated against in his general standing in 
school because he does not join a military unit in such school. 

4. There is no provision in law for a board of education to purchase 
military ordnance or pay expenses of physical training teachers at a military 
camp. 

Respectfully, 
JoHN G. PRICE, 

Attorney-General. 
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397. 

COUXTY C01DIISSIONERS-WITHOUT AUTHORITY TO JOIN WITH 
l\IUXICIPALITY FOR I11PROVE:i.IEXT OF STREET FORMING NO 
PART OF STATE OR COUNTY HIGHWAY. 

Section 6949 G. C. does not authorize county co111111issio11ers to undertake the 
improvement, or to jofa with a 11111nicipality in 1111dertaki11g the improvement of _a 
1111111icipal street forming no part of a state or county highway. 

CoLUMBUS, OHIO, June 13, 1919. 

HoN. Rov R. CARPENTER, Prosecuting Attorney, Steubenville, Ohio. 
DEAR SrR :-Receipt is acknowledged of your communication submitting for 

opinion an inquiry which may be summarized as follows: 

The board of county commissioners of Jefferson county has been 
requested to undertake the improvement of a part of Adams street within 
the city of Steubenville. Such section of street, which for convenience 
may be referred to as the newer part of Adams street, was laid out and 
dedicated to the city in 1890, as shown by plat of an addition accepted by 
ordinance of council passed in that year a highway known as Inter
County Highway No. 7 leading from Bridgeport to Wellsville enters and 
leaves Steubenville on Third street, while another highway known as Inter
County Highway No. 26 enters the city on Market street. The older 
section of Adams street intersects Third street at right angles; but neither 
the older or newer part of Adams street intersects Market street or Inter
County Highway No. 26, Adams street, speaking generally, being parallel 
to Market street and connected with the latter street by cross streets, 
among which is Lawson avenue. The particular part of Adams street 
which it is now sought to have improved leads from what is known as the 
old city property up the side of a hill to more recent additions. 

The question is whether the county commissioners may legally under
take the improvement of such part of Adams street, or enter into an 
agreement with the city to make the imprO\·ement in conjunction with the 
city. 

With your inquiry you submit a plat of the city of Steubenville showing in 
detail the location of Adams street. 

The particular statute involved in a consideration of your inquiry is section 
6949 G. C., which reads as follows: 

"The board of county commissioners may construct a proposed road 
improvement into, within or through a municipality, when the consent of 
the council of said municipality has been first obtained, and such consent 
shall be evidenced by the proper legislation of the council of said munic
ipality entered upon its records, and said council may assume and pay 
such proportion of the cost and expense of that part of the proposed im
provement within said municipality as may be agreed upon between said 
board of county commissioners and said council. If no part of the cost 
and expense of the proposed improvement is assumed by the municipality, 
no action on the part of the municipality, other than the giving of the 
consent above referred to, shall be necessary; and in such event all other 
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proceedings in connection with said improvement shall be conducted in 
the same manner as though the improvement were situated wholly without 
a municipality." (107 0. L. 107) 

Previous to its amendment as appearing in 107 Ohio Laws said section 6949 
did not contain the word "within," the earlier form of the statute reading simply 
that the board of commissioners "may extend a proposed road improvement into 
or through a municipality," etc. As it stood in this earlier form, the section was 
passed upon by this department in an opinion appearing in Volume I, at page 313, 
Opinions of tlie Attorney-General for 1917, wherein it was held in substance, as 
shown by the head-note: 

"The county commissioners and the council of a municipality are not 
authorized to co-operate in the improvement of a part of the inter-county 
highway system of the state, where the part to be improved lies entirely 
within the limits of the municipality." 

The situation dealt with in the opinion just referred to was that an inter
county highway had been constructed to the corporation line on both sides of a 
village, leaving a gap in the improvement. It was noted in the opinion that the 
legislature evidently did not consider that the county commissioners had authority 
to construct a road improvement lying wholly within the corporate limits of a 
village, even though such proposed improvement might form part of a continuous 
inter-county highway improvement, and that the seeming purpose of the amend
ment then under consideration by the legislature and afterwards appearing in 107 
Ohio Laws was to meet the very situation discussed in the opinion. 

In considering the effect of this amendment, we must bear in mind that white 
the word "road" as a generic term is n.:> doubt broad enough to include "street," yet 
our legislature has for many years past made use of the word "road" in dealing 
with improvements outside of municipalities and the word "street" in dealing with 
improvements within municipalities. In fact, as a matter of common usage, the 
word "street" is understood as referring particularly to public ways within munic
ipalities and the word "road" to like ways outside of municipalities. Hence, we 
find in the series of statutes providing for improvements by county commissioners 
(sections 6906 to 6953 G. C.) that the word "road" is used to the exclusion of the 
word "street" except in section 6952, hereinafter referred to. 

It is therefore quite evident that the legislative intent in amending section 
6949 was not to confer general power on the commissioners to improve any street 
within a municipality, but merely to give them power to enter a municipality with 
the consent of the council thereof for the purpose of such road improvement as 
might be necessary to connect or complete county or state road improvements. In 
section 6949 the terms "into, within or through" are used conjunctively, and in 
that sense are certainly plainly to the effect that the proposed road improvement 
must be such an improvement as the commissioners are authorized generalty to 
construct, special power being conferred in certain necessary instances to conduct 
the improvement into, within or through the mun'icipality. Further support for 
this construction, if any is needed, may be found in the last sentence of section 
6952, reading as follows : 

"Th~ word 'road,' as used in sections 6906 to 6953 inclusive of the 
General Code, shall be construed to include any state or county road or 
roads, or any part thereof, or any state or county road or roads, and 
any city or village street or streets, or any part thereof, which form a 
continuous road improvement." 
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This sentence means that sections 6906 to 6953 are to be give a 'broad enough 
meaning to include either a state or county road or roads, or part thereof, which 
form a continuous road improvement; or a state or county road or roads, and a 
city or village street or streets, or any part thereof, which form a continuous road 
improvement. 

It is hardly necessary to add that in our municipal code we have very compre
hensive provisions for the improvement of municipal streets by the municipality 
itself. Certainly the provisions of section 6949 are to be treated as exceptions to 
the general rule that the municipality shall have charge of improvements within 
its limits, rather than as conferring any general power on the commissioners to take 
up the improvement of streets within a municipality not connected with state or 
county highway improvements. 

This construction of the law, of course, leads to a negative answer to your 
question, unless it appears that the part of Adams street proposed to be improved 
is part of a state or county highway improvement. The facts show that not even 
from the broadest viewpoint may said section of street be so considered; for even 
if Adams street were improved for its entire length from Third street to Lawson 
avenue, and then Lawson avenue improved from Adams street to Market street, the 
result would be simply an additional connecting link of improved road between 
Third street and Market street; because, as above noted, Market street intersects 
Third street and hence there is formed a direct connection between Inter-County 
Highway No. 26 and Inter-County Highway No. 7. 

You are therefore advised in answer to your inquiry that the commissioners 
are without power either to undertake the improvement or to enter into an agree
ment with the city to make the improvement in conjunction with the city. 

Respectfully, 
JORN G. PRICE, 

Attorney-General. 

398. 

STATE BOARD OF PHARMACY-HOW MEMBER OF BOARD AP
POINTED-SEE ALSO OPINIO~ NO. 417, DATED JUNE 20, 1919. 

Under sectio1~ 1296 G. C., it is not necessary that an appointment by the gov
ernor of a member of the state board of pharmacy be confirmed by the senate. 

CoLuMnus, Omo, June 16, 1919. 

State Board of Pharmacy, Columbus, Ohio. 
GENTLE:llEN :-Acknowledgment is made of the receipt of your request for 

the opinion of this department as follows: 

"Under section 1296 of the General Code is it necessary that an ap
pointment to the state board of pharmacy be confirmed by the Senate?" 

Section 27, Article IL section 21. Article IV and section 2, Article VII of the 
wnstitution of Ohio and section 1296 G. C. are pertinent. In part, section 27, 
Article II, supra, provides: 

"The election and appointment of all officers, and the filling of all 
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vacancies, not otherwise provided for by this constitution, * * *, shall 
be made in such manner as may be directed by law; * * *." 

It is to be noted that the appointment of officers, except as otherwise provided 
by the constitution, shall be made according to law. 

Section 21, Article IV of the constitution provided for the appointment of a 
supreme court commission, which appointment was to be made by the governor, 
with the advice and consent of the senate. 

Section 2, Article VII, is in part as follows : 

"The directors of the penitentiary shall be appointed or elected in such 
manner as the General Assembly may direct; and the trustees of the 
benevolent, and other state institutions, * * *, shall be appointed by 
the governor, by and with the advice and consent of the senate; * * *." 

The last two quoted sections of the constitution are the appoinfments referred 
to in section 27, Article II, supra, as being "otherwise provided for by this consti
tution,'' and there is no other or further provision in the constitution for the con
firmation of the appointment of a member of the state board of pharmacy, for it 
must be at once apparent that such board is not a state institution within the con
templation of section 2, Article VII, and the solution of your question lies in con
sideration of the manner of appointment as provided by law. 

A brief history of what is now section 1296 G .C. is as follows: The original 
act regulating pharmacy applied only to Cincinnati and was passed in 1870 (70 0. 
L. 287). This law was amended by the creation of city boards of pharmacy in 
1873 (72 o. L. 16). 

The original act creating the state board of pharmacy was passed in 1884 and 
is found in 81 0. L. 62. This act provided for the appointment of a state board of 
pharmacy by: the governor, with the consent and approval of the senate, and pro
vided that each year thereafter the governor should appoint one member with the 
consent of the senate. 

In 1898 (93 0. L. 181), this law was amended and that part which related to 
the annual appointments was changed by the omission of that part of the statute 
which provided for the senatorial confirmation and that is the form in which it re
mained after further amendments in 1908 (99 0 .L. 503). 

It is to be noted that after its amendment and in its present form, section 1296 
G. C., relating to the annual appointments to such board, provides: 

"* * * The Ohio state pharmaceutical association may annually 
submit to the governor the names of five registered pharmacists, and 
from the names so submitted or from others, at his discretion, the gov
ernor each year shall appoint one member of the board for a term of 
five years and until his successor is appointed and qualified." 

To give meaning and purpose to the act of the General Assembly in omitting 
the requirement of consent and approval of the senate in the amendment of 1898, 
no other conclusion can be reached except that the method of the appointment to 
such board was intended to be changed by that amendment, and from this it fol
lows that the opinion of this department is th~t confirmation by the senate is not 
necessary to the valid appointment by the governor of a member of the state board 
of pharmacy. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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399. 

APPROVAL OF LEASES FOR CANAL LANDS IN AKRON AND 
BARBERTON, OHIO. 

COLUMBUS, OHIO, June 16, 1919. 

HoN. JOHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR Srn :-I am in receipt of your communication of June 9, 1919, enclosing 

for my approval leases (in triplicate) for canal lands, as follows 

Valuation. 
To The Williams Foundry & Machine Company, land in Akron, 

Ohio ---------------------------- ------------------------ $56,950 00 
John Landis, land in Barberton, Ohio__________________________ 1,360 00 

I have carefully examined said leases, find them correct in form and legal, and 
am therefore returning the same with my approval endorsed thereon. 

Respectfully, 
]OHN G. PRICE, 

Attorney-General. 

400. 

APPROVAL OF LEASE FOR CANAL LANDS TO A. B. LEVY. 

COLUMBUS, OHIO, June 16, 1919. 

HoN. JOHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR Srn :-I am in receipt of your communication of June 11, 1919, enclosing 

for my approval lease (in triplicate) for canal land, as follows: 

Valuation. 
To A. B. Levy, being embankment lot No. 2, north of Stubbs 

Landing at Lakeview, Ohio_______________________________ $1,666 67 

I have carefully examined said lease, find it correct in form and legal, and 
am therefore returning the same with my approval endorsed thereon. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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401. 

APPROVAL OF LEASES TO THE INDEPENDENT CO::-.IPANY, R01IER, 
WINKELJOHN AND ROMER, DANA D. REED, E. KIESEWETTER, 
MRS. ESTHER DEAL, JOHN R. ALLEN, G: C. BLAUSER, MAURICE A. 
DONAHUE, THE HOCKING VALLEY MANUFACTURING COMPANY 
AND THE NORTHERN OHIO TRACTION & LIGHT COMPANY. 

CoLUMBUS, Omo, June 16, 1919. 

HoN. JOHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR Srn :-I am in receipt of your communication of May 31, 1919, enclosing 

for my approval leases (in triplicate) for canal lands, as follows: 
Valuation. 

To The Independent Company, Ohio Canal land in Massillon, 

Ohio ---------------------------------------------------- $2,500 00 
To Romer, Winkeljohn and Romer, Reservoir lands in Mercer 

1,000 00county -· s ----------------------------------------------
To Dana D. Reed, cottage site at Buckeye Lake, Ohio__________ 500 00 
To E. Kiesewetter, cottage site at Buckeye Lake, Ohio_________ 400 00 
To Mrs. Esther Deal, canal land at Barberton, Ohio____________ 576 00 
To John R. Allen, Reservoir lands in Mercer county___________ 250 00 
To G. C. Blauser, Ohio Canal lands at Baltimore, Ohio________ 325 00 
To Maurice A. Donahue, cottage site at Buckeye Lake, Ohio, 

200 00(half lot) ---------------------- -------------------------
To The Hocking Valley Manufacturing Company, abandoned 

Hocking Canal land at Lancaster, Ohio____________________ 115 00 
To The Northern Ohio Traction & Light Company, land in 

Navarre for pole line purposes---------------------------- 500 00 

I have carefully examined said leases, find them correct in form and legal, and 
am therefore returning the same with my approval endorsed thereon. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

402. 

APPROVAL OF BOND ISSUE OF EAST LIVERPOOL CITY SCHOOL 
DISTRICT IN THE SUM OF $104,500. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLUMBUS, Omo, June 16, 1919. 

403. 

APPROVAL OF BOND ISSUE OF MASSILLON CITY SCHOOL DISTRICT 
IN THE SUM OF $11,000. 

fodustrial Commission of Ohio, Columbits, Ohio. 

CoLUMBUS, OHIO, June 16, 1919. 
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404. 

APPROVAL OF BOND ISSUE OF VILLAGE OF BRE11EN IN THE SUM 
OF $6,608.29. 

Industrial Commission of Ohio, Columbus, Ohio. 

Cou::-1nvs, Omo, June 16, 1919. 

405. 

.APPROVAL OF ARTICLES OF INCORPORATIOX OF THE A11ERICAN 
LIABILITY COMPANY. 

Co~uMnvs, Omo, June 16, 1919. 

HoN. HARVEY C. SMITH, Secretary of State, Columbus, Ohio. 
DEAR SIR :-1 am herewith returning the articles of incorporation of The 

American Liability Company with my approval endorsed thereon. 
Very respectfully, 

JOHN G. PRICE, 
Attorney-General. 

406. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
ADAMS, COLUMBIAN A AND KNOX COUNTIES. 

HoN. CLINTON COWEN, State Highway Com111issio11er, Columbus, Ohio. 

CoLUMBUS, Omo, June 17, 1919. 

407. 

APPROVAL OF BOND ISSUE OF STARK COUNTY IN THE SUM 
OF $16,000. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, June 18, 1919. 

408. 

APPROVAL OF BOND ISSUE OF STARK COUNTY IN THE SUM 
OF $57,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, OHIO, June 18, 1919. 

https://57,000.00
https://6,608.29
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409. 

APPROVAL OF BOND ISSUE OF STARK COUNTY IN THE SUM 
OF $98,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, OHIO, June 18, 1919. 

410. 

APPROVAL OF BOND ISSUE OF STARK COUNTY IN THE AMOUNT 
OF $39,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, OHIO, June 18, 1919. 

411. 

APPROVAL OF BOND ISSUE OF STARK COUNTY IN THE AMOUNT 
OF $13,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, OHro, June 18, 1919. 

412. 

APPROVAL OF BOND ISSUE OF STARK COUNTY IN THE AMOUNT 
OF $24,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, OHIO, June 18, 1919. 

413. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
HANCOCK, COLUMBIANA AND TRUMBULL COUNTIES. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

COLUMBUS, OHio, June 19, 1919. 

https://24,000.00
https://13,000.00
https://39,000.00
https://98,000.00
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414. 

APPROVAL OF FINAL RESOLUTIOXS FOR ROAD D.IPROVE:\IENT r:,; 
COLU::O.IBIANA, !IIAHO:NI:NG, HARRISO:N A:ND HEN'RY COUNTIES. 

HoN. CLINTON CoWEN, State Highway Co111missio11er, Col11111b11s, Ohio. 

C0Lu11rnus, Omo, June 19, 1919. 

415. 

TAXES AND TAXATION-ACTIO:NS UNDER SECTION 2667 G. C. TO EN
FORCE LIENS OF TAXES AND ASSESSMENTS AGAINST REAL ES
T ATE BY COUNTY TREASURER-PROCEEDS OF SALE HOW DIS
TRIBUTED-LANDS SOLD FOR AMOUNT NOT SUFFICIENT TO 
PAY COSTS, TAXES, ASSESSMENTS, ETC. 

1. In an actioni under! section 2667 G. C., by the county treasurer, to enforce 
liens of taxes and assessments against real estate, the proceeds of the sale thereof 
should be distributed in the following manner: 

(a) To the payment of costs. 
(b) To the payment of the state's claim for all the taxes (includfog penal

ties and interest) which have become a lien 01i the property. 
(c) To the payment of special assessments, in the order in which the liens 

therefor attached. 
No part of the taxes should be subordinate to assessments, although the lien of 

the latter may have attached before that of the former. 
2. In the event that said lands or lots or parcels thereof are not sold for 

enough to pay the costs, taxes, interest, assessments and penalties, iii full, the entry 
confirming the sale may direct the county treasurer to apply the amount received to 
the various liens according to the priority thereof and thm to clear his duplicate 
of any deficiency remaining charged again;t said lands or lots or parcels thereof so 
sold. Such entry should further contain the recital that the purchaser is subrogafed 
to all the rights of the state, and that the orders, findings and judgments therein are 
made without prejudice to the right of the treasurer to proceed against any party 
personally liable for any of such assessments. 

COLUMBUS, 0Hro, June 20, 1919. 

HoN. ::0.hLo L. ::0.IYERS, Prosecuting Attorne;r, Mar:>,•sville, Ohio. 
DEAR SIR :-You advise that you have some foreclosure suits pending in your 

court of common pleas, under section 2667 G. C., and that in some of these cases 
:y,ou have had the real estate advertised and sold, but have not had the sales con
firmed, and request my opinion on the following questions: 

"First. In the event that said lands or lots or parcels thereof are not 
sold for enough to pay the costs of sale, taxes, assessments and penalties 
thereon in full, how should the balance from the proceeds of said sale, 
after paying costs as provided in section 2670, be applied as to priority of 
claims, that is, taxes, assessments, penalties, etc., and should the date of the 
lien for taxes levied and assessment made be taken in consideration? 

Second. In the event that said lands or lots or parcels thereof are not 
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s,old for enough to pay the costs of sale, taxes, assessments and penalties in 
full, or any of said items in full, would it be proper to contain in the jour
nal entry confirming the sale an order directing the county treasurer to 
apply the amount received to the various liens as to priority thereof and 
then balance and clear his duplicate of any deficiency remaining thereon 
charged against said lands or lots or parcels thereof so sold, and if not, 
state what procedure to follow so that duplicates may be cleared and 
started anew?" 

Section 2670 G. C. is in part as follows : 

"Judgment shall be rendered for such taxes and assessments, or any 
part thereof, as are found due and unpaid, and for penalty and costs, for 
the payment of which the court shall order such premises to be sold without 
appraisement. From the proceeds of the sale the costs shall be first paid, 
next the judgment for taxes and assessments, and the balance shall be dis
tributed according to law. * * *" 

The same language appears m 107 0. L. 738 (Sec. 16). Section 10 of this 
act is as follows : 

"The state shall have a first and best lien on the premises described in 
said certification, for the amount of taxes, ·assessments and penalty, to
gether with interest thereon at the rate of eight per cent. per annum, from 
the date of delinquency to the date or redemption thereof, and the addi
tional charge of twenty-five cents for the making of said certificati-on, and 
sixty cents for advertising. If the taxes have not been paid for four con
secutive years, the state shall have the right to institute foreclosure pro
ceedings thereon, in the same manner as is now or hereafter may be pro
vided by law, for foreclosure of mortgages on land in this state, and there 
shall be taxed by the court as costs in the foreclosure proceedings instituted 
on said certification, the cost of an abstract or certificate of title to the 
property described in said certification, if the same be required by the court, 
to be paid into the general fund ,of the county treasurer." 

As the statute plainly states and your questions suggest, the costs are to be 
first paid from the fund realized from the sale. 

The syllabus of the case of Security Trust Co. vs. Root, 72 0. S. 535, is in 
part as follows : 

"By virtue of section 2838 R. S. the lien of the state for taxes is par
amount to all other liens. * * *" 

In Treasurer of Athens County vs. Dale, Rec'r, 60 0. S. 180, where the re
ceiver of a railroad questioned the priority of the state's claim for taxes, it was 
said by the court (p. 186) : 

"The right of the state to the receipt of its taxes is paramount to that 
of all others; without the protection of the state and its laws, the road 
could not be run and operated, and the property would be of little, if any 
value; so that it is apparently of as much importance to the road, that the 
taxes due the state, on which all rights of property depend, should be paid 
without delay, as that wages, salaries and other expenses of running and 
operating it, should be paid." 
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In ::\lcCollum vs. Uhl, 27 X. E. 152, the Supreme Court of Indiana said: 

"The lien of the state for taxes is paramount, and is superior t-o the 
lien of the ditch assessment." 

Section 5671 G. C. provides that the lien of the state for taxes levied for all 
purposes in each year shall attach to all real property subject to such taxes on the 
day preceding the second ::\Ionday of April, annually, and continue until such taxes, 
with· any penalties accruing thereon, are paid. 

The statutes providing for the collection of assessments begin with section 3892 
G. C., which is as follows : 

"When any special assessment is made, has been confirmed by council, 
and bonds, notes or certificates of indebtedness of the corporation are is
sued in anticipation of the collection thereof, the clerk of the council, on or 
before the second Monday in September, each year, shall certify such as
sessment to the oounty auditor, stating the amounts and the time of pay
ment. Th'e county auditor shall place the assessment upon the tax list in 
accordance therewith and the county treasurer shall collect it in the same 
manner as other taxes are collected, and when collected pay such assess
ment to the treasurer of the corporation, to be by him applied to the pay
ment •of such bonds, notes or certificates of indebtedness and interest there
on, and for no other purpose. For the purpose of enforcing such collection, 
the county treasurer shall h~ve the same power and authority as allowed 
by law for the collectk>n of state and county taxes." 

Section 3897 G. C. provides that special assessments shall be a lien, from the 
date of the assessment, upon the respective lots or parcels of land assessed. 

Section 3898 G. C. provides for the collection of assessments, with a penalty 
of five per cent., in suit, before a justice of the peace or other court of competent 
jurisdiction, in the name of the corporation, against the owner or owners. 

Section 3906 G. C. is also pertinent and its language is as follows: 

"Sec. 3906. The lien of an assessment shall continue two years from 
the time it is payable, and n·o longer, unless the corporation, before the ex
piration of the time, causes it to be certified to the auditor of the proper 
county, for entry upon the tax-list for collection, or causes the proper action 
to be oommenced in a court having jurisdiction thereof, to enforce such 
lien against such lots or lands, in which case the lien shall continue in force 
so long as the assessment remains on the tax list uncollected or so long as 
the action is pending, and any judgment obtained, under and by virtue 
thereof, remains in force and unsatisfied." 

In Central Ohio R. R. Co., et al., vs. qty of Bellaire, 67 0. S. 297, it is said 
in the syllabus : 

"After an assessment for a street improvement has been certified to 
the county auditor and placed on the tax list as provided in section 2295, 
Revised Statutes, the right of action for the collection of such assessment 
rests alone in the county treasurer." 

Burket, C. J., speaking for the court, said (p. 301) : 

"So that when this action was begun by the city it had no lien to en-
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force, and had no right of action for the collection of the assessment by 
judgment and execution, that right, if it existed at all, being vested in thie 
county treasurer from and after the time said assessment was so certified 
to the cotmty auditor. 

It is therefore clear that the city of Bellaire had no cause of action 
against said defendants below and that the first ground of demurrer should 
have been sustained." 

I have directed attention to sections 3897 and 3898 G. C. and to the case of 
Central Ohio R. R. Co., et al., vs. City of Bellaire, supra, because they afford some 
inference that there might be a claim maintained against the parties who were ~ 
owners of the property at the time the special assessments were levied, and I think 
it wise, therefore, in the disposition of. these cases, not to foreclose that right if 
any exists, although that question has not been submitted bo me. 

So far as the priority of assessments is concerned, the rule: seems to be that, 
in the absence of statutory provisions to the contrary, liens therefor take precedence 
in order of the times ,of the levying of the assessments. See note to Baldwin vs. 
Morency, 30 L. R. A. (N. S.) 767. 

Answering your first question, then, it is my opinion that after payment of 
costs the state's claim for all the taxes (including penalty and interest) which have 
become a lien on the property in question should next be satisfied, and then the 
balance should be credited on the assessments, in the order of their priority. No 
part of the taxes should be subordinate to assessments, although the lien of the 
latter may have attached before that of the former. 

You do not call attention to any other incumbrance upon the property and I 
presume there are no questions presenting any such difficulty in these cases. 

Section 2667 G. C., which authorizes th(e foreclosure of tax and assessment 
liens, provides that this shall be done "in the same way mortgage liens are enforced." 

Clearly then, under this statute and ,on general propositions of equity, the pur
chaser takes the title free of the state's claim and is subrogated to its rights. There 
would seem to be nCi good reason why the common pleas court should not in its 
entry of confirmation direct the treasurer bo clear his duplicate of any deficiency, 
as you suggest. But to save any possible claim of a personal nature, which might 
be asserted against any owner of the property at the time any assessment was lev
ied, I would further advise that this entry not only contain the recital that the pur
chaser is subrogated to the rights ,of the state, but also that the orders, findings and 
judgments in such entry of confirmation are made withjout prejudice to the right 
of the treasurer to proceed against any party personally liable for any of these 
assessments. 

Respectfully, 
JoHN G. PRICE, 

A ttarney-General. 
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416. 

J"GVEXILE COl.'RT-FE:.\IALE :.\IIXOR CHILD l'XDER AGE OF TEX YEARS 
CAXXOT LEGALLY BE CO:.\DIITTED TO GIRLS' IXD'GSTRIAL SCHOOL 
-SECTIOXS 1652 AXD 1352-5 G. C., PROVIDE HOW DISPOSITIOX IS 
TO BE :.\IADE. 

(1) Because of the age limitation imposed by section 1653-1 G. C., a delinquent 
f em1le minor child under the age of ten ye:irs cannot legally be committed to the Girls 
Industrial School by lhll probate co-urt, in the e.c.ercise of its jui·enile jurisdiction. 

(2) Dispositio-n of such a child ·should be made in o-ne of the ii:ays provided by sec
tions 1652 and 1352-5 G. C. 

CoL~rncs, Omo, June 20, 19i9. 

HoN. FLOYD E. STINE, Prosecuting Attorney, Medina, Ohfo. 
DEAR S,R:-Acknowledgement is made of your letter of :.\fay 29th, reading as 

follows: 

"Will you kindly advis~ me whether or not a delinquent female minor 
child under the age of ten years, to-wit, nine years of age, can be sent by the 
probate court to the Girls' Industrial School, and if not, what disposition 
the court should make of her? 

Under the sections relative to the juvenile court, the court seems to 
have jurisdiction over delinquent children; the term delinquent child in
cluding any child under the age of eighteen years, there being no minimum 
age limit stated, although section 1658-1 provides that no child under ten 
years of age shall be committed to the Girls' Industrial Home." 

Section 1642 G. C. provides, in substance, that a probate court, when the judge 
thereof has been designated under s~ction 163Q G. C. to exercise the powers of a juvenile 
court, "shall have jurisdiction over and with respect to delinquent, neglected and 
dependent minors, under the age of eighteen years." As your letter states, no mini
mum age limit is prescribe_d, in so far as the jurisdiction of the juvenile cornt over a 
minor under eighteen years of age is concerned. 

Section 1653-1 G. C., to which you refer, is the only section of the juven.ile act 
which imposes a minimum age limit as to persons committed thereunder. This sec
tion reads as follows: 

"Section 1653-1. The provisions of section 1652 shall not apply to the 
girls' indn:strial school, or the boys' indu3trial school, so far as the same allows 
the commitment of a child under ten years or over eighteen years of age to such 
institution. In no case shall a child found to be a dependent or neglected child 
be comm1tted to such institution, nor shall any child under ten years O? over 
eighteen ye 1rs of age, be committed to such schools except as provided in section 
2111 of the General Code." 

Section 2111 G. C., reads thus: 

"A girl under ~he age of eighteen years sentenced to imprisonment in 
the penitentiary, county jail or other penal institution, at any time after 
such sentence and before the expiration thereof, may be transferred to the 
girls' industrial school, on the written order of the Ohio board of adminis
tration, to serve the unexpired part of the sentence. Such transfer shall be 

22-Yol. I.-.A.. G. 
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made, if it sball be made to appear that it will be conducive to her reforma
tion, and not prejudicial t,o the school. The chief matron of the school 
shall receive such girl so transferred, and if she finds at any time that the 
best interest of the school requires a return of such girl to the penal institu
tion from which she came, she may so recommend to the board, which is 
empowered to order the return of such girl." 

The language of section 1653'-l G. C., is plain and unambiguous and clearly pro
hibits the commitment of a girl under ten years of age to the girls' industrial school. 

Under the provisions of section 1652 G. C., disposition may be made of a de
lir.quent child under ten years of age, in any of the following wayE: 

( 1) The judge may contirwe the case and commit the child to the care or custody 
of a probation officer, allowing such child to remain at its own hon:e subject to the 
visitation of the probation officer, or othe1wise, as the court may direct,; or 

(2) The. judge may place the child in a suitable family home, subject to the 
supervision of the probation officer and the further order of the judge; or 

(3) The judge may authorize the child to be boarded in some suitable family 
home in case provision be made by voluntary con~ribution, or otherwise, for the pay
ment of t.he board of such child until suitable provision be made for it in a home with
out such payment; or 

(4) The judge may commit the child to an,y ipstitution :within the county that 
may ca7e for delinquent children, or be provided by a city or county suitable for the 
care of such children; or 

(5) The judge may commit the child to the care and custody of an association 
that will receive it, if such asspciation is approved by the board of state charities as 
provided by law. 

Attention is also directed to section 1352-5 G. C., which says: 

"The board of state charities may when willing to do so, receive as its 
wards with all the powers given it by section 1352-3 of the General Code 
delinquent children committed to it by a juvenile court or from any insti
tution to which such childr!)Il may be committed by the juver;iile court or 
assigned by the board of administration. Such children shall be placed by 
it in homes in accordance with the provisions of section 1352-3 of the General 
Code. Before making such commitment the court may make an mder that 
the parent or parents of such child shall pay the board of state charities, 
periodically, reasonable sums for the maintenance of such child which orders 
upon the dis.obedience thereof, may be enforced by altachment as for con
tempt. The money so obtained shall be used for payment of such child's 
board and maintenance. If originally committed to such institution by the 
juvenile comt, that court must first consent to the transfer of such child to 
the board of state charities. Said courl may in such cases make an order 
~hat 1J:ie parents or guardians pay for its maintenance in the same manner 
as if such child had been originally committed to said board. 

Provided that if the board of state charties find it impracticable to so 
place such child, it shall at its discretion have the right to surrender such 
child to the court, institution, or board of administration from which it was 
received." 

Replying directly to your quest~on, I am of the opinion that a delinquent female 
minor child under the age of ten years can not legally be committed by the probate 
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court, in the exercise of its juvenile jurisdiction, to the girls' indushial school, and 
that disposition of such child should be made in one of the ways provided by sections 
1652 and 1352-5 G. C. 

Respecttully, 
JOHN G. PRICE, 

Attorney-General. 

417. 

STATE BOARD OF PHAR:\1ACY-OPIXION NO. 398 AS TO APPOIXT:\,IBNT 
OF MEMBERS TO SAID BOARD MODIFIED. 

C0Lu:1rnus, OHio, June 20, 1919. 
State Board of Pharmacy, ColumJrus, Ohio. 

GE:sTLE!IIEN:-Referring to Opinion No. 3!J8, healing upon the question of the 
necessity for· the confirmation by the senate of the annual appointments as mem
bers or the State Board of Pharmacy, permit me to acknowledge the receipt of your 
letter of this date, containing suppleme,ntary information and which letter is as follows: 

"Supplementary to the facts stated in the recent request of the State Board 
of Pharmacy for your opinion as to the necessity of confirmation by the senate 
of annual appointment of members of such State Board of Pharmacy, I desire 
to furnish you with these additional facts: 

1. Since the amendment in 1898 (93 0. L. 181), by which that part of the 
ori~ in:il section was changed by the omission of the spe:ific provisions for 
senatorial confirmation of the annual appointments, the legislative practice 
has been that each annual appointment of members of the State Board of 
Pharmacy has been confirmed by the Senate. 

2. On June 19, 1919, relative to the appointment of Mr. F. D. Chris
tian as a member of the State Board of Pharmacy, the following proceed
ings were had, namely, that the senate standing committee on rules made the 
following report: 

'The committee recommends that the senate do advise and consent 
to the following appointment: F. D. Christian, Shelby county, State Board 
of Pharmacy, for t.he term ending March 31, 1922. 

F. E. WHITTE!l10RE, 

M. B. ARCHER, 

FRANK C. PARRETT. 

Upon vote, the senate advised and consented to the appointment of 
the governor by a vote of twenty-four (24) to nine (9). 

w. E. HALLEY, 
Clerk.' 

Believing that this information may be considered necessary to the 
proper solution of the question involved in that request, it is therefore sub
mitted at this time." 

Opinion No. 398 was based on the theory that section 1296 G. C. is ambiguous 
and that in order to asce$in its real meaning in relation to the point in controversy 
it was neces.sary to look to the history of the evolution of the law, and from that his
tory it was gathered that it was the intention of the General Assembly to take from 
the senate the power of confirmation of the annual appointees of the Governor on 
the State Board of Pharmacy. 
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In searching for the intent and purpose of an ambiguous law, it is necessary to 
look not only to all laws relating to and bearing upon the one in question, but to the 
course pursued by officials charged with the construction and administration of the 
act itself. 

The information contained in your supplementary letter shows that there has 
been impressed on section 1296 not only an administrative construction by one of 
the coordinate bodies which enacted it, but a long-continued acquiescence by the 
legislative and executive departments in the custom of senatorial confirmation of 
such appointments,· as is evidenced by the uniform practice of oonfirming su,c,h ap
pointees, notwithstandi,ng the a~endment of 1898. referred to in the opinion. The 
latest expression of such acquiescence and construction occurred yesterday in the 
action of the senate in confirming the appointment of F. D. Christian as a member 
of the State Board of Pharmacy for the term ending, as stated in your letter, March 
31, 1922. 

Therefore, in view of the supplements! information furnished in your letter of 
this date, and in order that he work of your board may not be interfered with, it is 
the opinion of this office that the conclusion reached in Opinion No. 398 should be 
modified, and that unless a contrary holding is made by a court of proper jurisdiction 
in the meantime, the appointment of Mr. Frank Trentman should be regarded as 
incomplete until it is confirmed by the senate. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

418. 

APPROVAL OF BOND ISSUE OF PERRY TOWNSHIP RURAL SCHOOL DIS
TRICT IN THE SUM OF 5100,000. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLU!IIBUs, OHIO, June 21, 1919. 

419. 

TEACHIXG OF GER~1AN LANGUAGE IN SCHOOLS-CONSTRUCTION' OF 
SENATE BILL No. 137-XO PROVISION PROHIBITING CATECHET
ICAL INSTRUCTION IN SUCH LANGUAGE IN SUNDAY SCHOOLS
SUMMER SCHOOL GOVERNED BY SAME LAWS AS SCHOOL WITH 
REGULAR TERM-GERMAN LANGUAGE SHALL NOT BE TAUGHT 
BELOW EIGHTH GRADE IN ANY SCHOOL. 

l. Sections 7762-1 and 7762-2 of the General Code, which become effective in Septem
ber, 1919, contain no provisions which prohibit catechetical instructions in the German 
ianguoge in Sunday Schools conducted by religious denominations. 

2. A summer school which is held when another term of school is not in session is 
governed by ihe same laws which go•1ern the regular term or session of school. 



677 ATTORXEY-GEXERAL. 

3. The Germon language shaT, not be taught below the eighth grade in any Oj the 
elementary schools, prfrate or parochial schools, or schools moinlai ;zed in connection witr 
benwolent or correctional instituli·ms in thi.~ atal.i. 

Cou;~rnc-s, OHIO, June 23, 1919. 

HoN. VICTOR L. :\1ANSF1ELD, Prosecuting Attorney, Defiance, Ohio. 

DEAR Srn:-Acknowledgment is made .of your request for an opinion of the 
Attorney-General upon senate bill Xo. 137, known a~ the Ake bill, and which was 
signed by the governor June 5th and will be effective in approximately ninety days 
thereafter. 

You ask that the following two questions be answered: 

"1. Whether or not said bill prohibits the giving of catcchetical instruc
tions in Sunday School on Sunday in the German language? 

2. Whethe1 in summer school, which is held when other school is not in 
session, catechetical instruction may be given in the German language, and 
the German language taught together with the English language? All other 
subjects arc taught in the English language." 

The act in question (amended senate bill 137), reads as follows: 

"AX ACT. 

To supplement section 7762 of the General Code, by the addition of 
supplemental sections to be known as sections 7762-1, 7762-2, 7762-3 and 
7762-4, and to repeal section 7729, concerning elementary, private and pa
rochial schools and providing that instruction shall bein the English language. 

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE 
OF OHIO: 

Section l. That section 7762 be supplemented by sections 7762-1, 7762-2, 
7762-3 and 7762-4 to read as follows: · 

Section 7762-1. That all subjects and branches taught in the elementary 
schoolti of the state of Ohio below the eighth grade shall be taught in the 
English language only. The board of education, trustees, directors and such 
other officers as may be in control, shall cause to be taught in the elementary 
schools all the branches named in section 7648 of the General Code. Provided, 
that the German language shall not be taught below the eighth grade in any of 
the elementary schools of this state. 

Section 7762-2. All private and parochial schools and all schools main
tained in connection with benevolent and correctional institutions within 
thi,s state which instruct pupils who have not completed a course of study 
equivalent to that prescribed for the first seven grades of the elementary schools 
of this state, shall be taught in the English language only, and the person 
or pe1sons, trustees or officers in control shall cause to be taught in them 
such brar!ches of learning as prescribed in section 7648 of the General Code 
or such as the advancement of pupils may require, and the persons or officers 
in control direct; provided, that the German language shall not be taught 
below the eighth grade in any such schools within this state. 

Section 7762-3. Any person or persons violating the provisions of this 
act shall be guilty of a misdemeanor and shall be fined in any sum not less 
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than twenty-five dollars nor more than one hundred dollars, and each separate 
day in which such act shall be violated shall constitute a separate offense." 

This act repeals section 7729 of the General Code, which reads as follows: 

"Boards of education may provide for the teaching in the German language 
in the elementary and high schools of the district over which they have control, 
but it shall only be taught in addition, and as auxiliary to, the English language. 
All the common branches in the public schools must be taught in the English 
language." 

A careful reading of section 7762-1, 7762-2 and 7762-3 G. C., which sections con
stitute the important parts of the new law, indicates that the measure is for the govern
ment primarily of those schools within the state of Ohio below the 8th grade, and pro
vides that all subjects and branches taught therein must be in the English language 
only, and further, that the German language shall not be taught below the eighth 
grade in any of the elementary schools of the state. 

There is no reference made whatever to any instructions that may be given in 
Sunday Schools by any religious congregation on that day, for section 7762-2 provides 
that all private and parochial schools and all schools maintained in connection with 
benevolent and correctional institutions, shall be taught in the English language only 
and clearly a Sunday School would. not come within the scope of section 7762-2 G. C. 

The act in question is in a measure for the government of schools in which children 
receive instruction in the branches named in section 7648 G. C. and cannot be con
strued as having any reference to church or religious proceedings that are not directly 
connected with such private or parochial school mentioned in section 7762-2 G. C. 

Bearing upon your second question, as to whether catechetical instruction may be 
given in the German language and the German language taught together with the 
English language in a summer school, it is advised that if such summer school is under 
the control of a board of education, then such summer schools must be conducted under 
the same laws as the regular so-called winter term of school and there can be no devia
tion because it is a summer school; and if such summer school were conducted as a 
private or parochial school, and had as its pupils those below the eighth grade, and 
who had not completed a course of study equivalent to that prescribed for the first 
seven grades of the elementary schools of the state, such summer school shall be taught 
in the English language only and the branches shall be those mentioned in section 
7648 of the General Code, or such as the advancement of the pupils may require, and 
the persons or officers in control may direct. 

It is noted that both sections 7762-1 and 7762-2 end with the same sentence, 
providing that the German language Ehall not be taught below the eighth grade in any 
of the elementary schools, or private or parochial schools, of the state. 

It is, therefore, the opinion of the Attorney-General that sections 7762-1 and 7762-2 
of the General Code, which become effective in September, 1919, contain no provisions 
which prohibit catechetical instructions in the Geiman language in Sunday Schools 
conducted by religious denominations; that a summer school which is held when another 
term of school is not in session is governed by the same laws which govern the regular 
term of session of school; and, that the German language shall not be taught below the 
eighth grade in any of the elementary schools, private or parochial schools, or schools 
maintained in connection with benevolent or correctional institutions in this state. 

Respectfully, 
JOHN G. PRICE, 

Attarney-General. 
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420. 

COURT HO"GSE-BUILDING COMMISSION-HAS AUTHORITY UNDER 
SECTION 2335 G. C. TO EMPLOY NECESSARY CLERICAL HELP
LIMITATIOX OF SECTION 2339 G. C. AS TO EMPLOYEES DISCUSSED 
-CO"GXTY AUDITOR KEEPS RECORDS OF SAID COM:\IISSION
DEP"GTY AUDITOR AND CLERK OF BUILDIXG COMMISSION NOT 
INCOMPATIBLE. 

1. The authority conferred upon the building ccmmission bJ section 2339 G. C. 
to employ "other necessary employes" is limited to such employes as are necessary in and 
about the work of erecting the court house or other building under course of construction 
and does not include clerical and office help. 

2. The building commission is warranted by section 2335 G. C. in employing clerical 
help necessary in condutting its correspondence. The amcunt of wch help u·ill de,:end 
upon the facts and circumstances of each particular case. 

3. The duty of keeping the records of the proceedings of the building ccmmission, 
and of preserring plans, drawings, representations, bills of material, srecificaticns of 
work and estimates of costs pertaining to the building ccmmission, is imposed upon the 
county auditor by section 2342 G. C., and not upon the building commission, and the 
auditor is authori,ed by secticn 2563 G. C. to appoint a deputy to aid him in the perfcrm
ance of such duty. 

4. There is no incompatibility betu:een the duties of a deputy auditor and of a cor
respondence clerk employed by the building commission under oection _2335 G. C. 

COLUMBUS, Omo, June 23, 1919. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohic. 
GENTLEMEN:-Your letter of recent date making certain inqt.1iries roncerning 

the powers of a building commission created under authority of section 2333 et seq. 
G. C. for the 1,1urpose of erecting a court house or other county building, was duly 
received. 

(1) The only clear express authority of the building commission to employ is 
conferred by section 2339 G. C. which provides that 

"the commission may employ architects, superitnendents end other necernery 
employes during such construction and fix their compensation and bond." 

The general words "other necessary employes," as used in the foregcing section, 
are restricted in mep,ning under the well known ejusdem generis rule of construction 
to such emp!oyes as may be engaged in or about the work of erecting the court house 
or other county building under course of construction, and do not includtl clerical 
and office help. 

(2) Implied authority to employ clerical help necesrnry to enable the ccmmission 
to conduct its correspondence, is conferred by section 2335 G. C., which provides that: 

"The necessary expenses for stationery, postage, correspondence and 
travel out of the county required in the discharge of the duties of the com
mission shall be paid from the county treesury on the order of the county 
commissioners and the warrant of the auditor." 

The amount of such help will depend upon the facts and circumstances of each 
particular case. 
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(3) The duty of keeping full ·and accurate iecords •of the proceedings of the 
commission is imposed upon the county auditor, and not upon the commission. See 
saction 2342 G. C., which reads as follows: 

"Full and accurate records of all proceedings of the comm1Ss1on shall 
be kept by the county auditor up·on the journal of the county commissioners. 
He sh::tll carefully preserve in his office all plans, drawings, representations, 
bills of material, specifications of work and estimates of costs in cletail and in 
the aggregate pertaining to the building." 

In State vs. Edmondson, 12 N. P. (n. s.) 577, the Hamilton county common pleas 
court was called upon to construe· certain sections of the building commission law, 
and also certain other ~tatutes applicable to the county auditor and county com
missioners, and one of the conclusions reached by the court was stated as follows: 

"The legislature therefore provided that the auditor should act as re
-cording officer of the building commission. For these additional duties he 
-can adequately provide by the appointment, if necessary, of a deputy under 
section 2563. The recording officer of the building commission is there
fore the county auditor, or a deputy appointed by him for such purpose." 

(4) There is no incompatibility between the duties of a deputy auditor, and of 
a correspondence clerk which the building commission is authorized to employ under 
section 2335 G. C., and there appears to be no objection to the same person holding 
bot)l positions. 

Respectfully, 
JOHN G. PR.~CE, 

Attorney-General. 

421. 

AGRICULTURE-LICENSE FEE FOR SEED DEALERS-NO AUTHORITY 
TO PRO-RATE FEE-SENATE BILL XO. 11. (108 0. L. 52.) 

There is no authority in amended senate bill No. 11 (108 0. L. 52) for prorating the 
annual license fee therein provided. 

COLUMBUS, OHio, June 23, 1919. 

HON. N. E. SHAW, Secretary of Agriculture, Columbus, Ohio. 
DEAR Srn:-Acknowledgment is made of your request for the opinion of this 

department as follows: 

"1. Section 13 of the amended senate bill No. 11, beginning sixth line, 
reads as follows: 'he or they shall pay each year a license fee to the secretary 
of agriculture of five dollars, and shall receive from said secretary of agri
culture a certificate to sell a~icultural seed until the first d:J,y of January 
next following.' 

2. As it seems to·be the intention to require a license fee of only 85.0U 
a year, we would be pleased to learn whether or not it would be necessary 
for us to collect from each seed dealer a fee of $5.00 covering the period from 
September 1st to January 1st, or oan the amount be prorated? 
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3. We understand that the shipment of seeds during the fall of the year 
is negligible and for that reason we are desirous of learning if the 85.00 must 
be paid by each seed dealer of the state. 

4. There is a seed testing course at the Ohio state university the early 
part of next week which will be att{'ndecl. by seed dealers of the state, and 
for their information we would like a ruling on the above within the next 
few days." 

Amended senate bill Xo. 11, referred to in your inquiry, is an act to regulate the 
sale of agricultural seeds, as indicated in its title and was the subject of an opinion 
from this department rendered at your request :\lay 10, 1919, Xo. 280. 

Section 10 in part provides: 

"The secretary of agriculture shall maintain a laboratory with necessary 
equipment and may appoint such analysts, inspectors and assistants as may 
be necessary for the enforcement of the provisions of this act." 

As to the purpose for which the license fee is exacted, section 13 definitely states 
this purpose to be: 

"For the purpose of defraying the costs of inspection and analyses of 
agricultural seeds under the provisions of this act * * * before any 
person * * * shall sell, offer for sale or expose for sale in this state, any 
of the agricultural seeds, except as provided in section 6 * * * of this actr 
he or they shall pay each year a license fee * * * and shall receive from. 
said secretary of agriculture a certificate to sell agricultural seeds until the first. 
day of January next follouing." · 

It may be observed that the act itself docs not contain any explicit provisions 
whereby the legislative intent may be directly ascertained as to the amount of the
license to be charged from Sej.Jlember 1, 1919 (when the law goes mfo effect), and 
December 31, 191!1, other than the fixed fee ''each year." 

The purpose for which the liccense fee is exacted being definitely stated in the· 
act itself, section 10, supra, becomes pertinent in consideiing the expense which may 
be created in the enforcement of this law. It is to be noted that the act provides for 
the maintenance of a laboratory with necessary equipment and the appointment 
of analysts, inspectors and assistants, all of which it may be suggested the legis!Ature· 
had in contemplation in not providing for a prorated license fee for the first year. 

House Bill No. 536 (appropriations), enacted at the same session at which Senate 
Bill 11 was enacted, appropriates for such laboratory equipment, appointment of 
analysts and inspectors, approximately $7,300.00. 

By personal conference with you, it is learned that your department estimates. 
that approximately 1,500 of such licenses will be issued. At the rate fixed in section 
13, this would amount to an annual income of ,7,500,00. 

Thus it would appear that the legislature had in mind the first expense of instal
ling and equipping the ne.cessary machinery for the enforcement of law and advisedly 
omitted any provision for prorating the first annual license fee. 

Taking these facts into consideration, with the plain provision of that section 
that such dealers "shall pay each year" a license fee to t,he secretary of agriculture o! 
.5.00, this department is unable to find any warrant in law for prorating such fee. 

Respectfully, 
JOHN G. PRICE, 

A twrney-Genera£. 
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422. 

BOARD OF EDUCATION-AUTHORITY TO APPOINT TEACHERS GIVEN 
TO SUPERINTENDENT OF SCHOOLS-ASSIGX::\1:EXT OF TEACHERS 
ALSO IS VESTED WITH SUCH AUTHORITY. 

Where a board of education has given the power of appointment of teachers to its 
superintendent of schools, the authority to assign such teachers follows such power of ap
pointment vested in the superintendent of schools. 

COLUMBUS, OHIO, June 23, 1919. 

Hm,. FRANK B. PEARSON, Superintendent of Public Instruction, Columbus, Ohio. 
DEAR S,R:-Ack;n.owledgement is made of your request for an opinion upon the 

following stat_ement o( facts submitted to your department by tpe superintendent of 
one of the city school districfu of the state. Such statement of facts is as follows: 

"_The laws enumerating the powers of the board of education in city 
school districts are found in'sections 4749, 5656, 5657, 7620, 7624, 7690, 7715 
and 7722. 

Section 7690 provides that 'each board of education shall fix the salaries 
of all teachers,' but does not provide for their assignment to duty. 

Section 7703, regarding the powers and duties of a superintendent of a city 
school district and how the board of education may re-employ any teacher 
whom the superintendent refoses to appoint, does not provide for the assign
ment to d·uties of teachers by the board of education. This section makes 
mandatory as follows the duties and powers of the superintendent: 'Such 
superintendent shall visit the schools under his charge, direct and assist 
teachers in the performance of their duties, classify and control the promo
tion of pupils, a,nd perform such other duties as the board determines.' 

In September, 1918, there was organized a junior high school in the city 
school district in accordance with the law, the approval of the state superin
tendent of public instruction and adoption of recommend.ation of superin
tendent by the board of education of said district. 

On September 14, 1918, a letter by the superintendent of the city school 
,district to the state superintendent of public instruction, indicating the 
qualifications of junior high school teachers, was approved by him in a letter 
<lated September 18, 1918. 

Miss S--, a seventh grade teacher (1917-18) in the S-- city school 
-district, was not appointed as a teacher in the junior high school. 

Owing to the death of Miss G--, a vacancy existed in the junior high 
·school in :\fay, 1919, at the time when the appointments, according to the rule 
of the board of education were due. On May 8, 1919, when other appointments 
were made, a suitable, strong, efficient man teacher had not been secured. 
The superintendent of schools desires to place a man in this position. 

The board of education at a regular meeting on May 22, 1919,after 
.appointments of superintendent had been confirmed and salaries fixed by the 
.board of education, another resolution was offered by Mr. B. and seconded by 
Mr. S., which reads on the minutes of the board as follows: 'On motion by 
Mr. B., seconded by Mr. S., Miss S. was assigned to the vacancy in the junior 
high school. On roll call votes stood, Ayes, three, Nays, two. Carried.' 

The superintendent protested against such motion to assign Miss S. 
to the junior high school. * * * * * * * * * * · * 
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The following questions are submitted by the superintendent of the 
S. city school district: 

QcESTIOX OF POWER OF AssIGXl!EXT. 

1. In the absence of a statute giving the power of assignment or direc
tion to teachers by the board of education, can any board of education in a 
city school district assign any teacher to specific duties at a specific school 
or building? 

2. What is the interpretation of that portion of section 7703 which 
reads 'such superintendent shall visit the schools under his charge, direct and as
sist teachers in the performance of their duties, classify and control the pro
motion of pupils.'? 

3. What is the interpretation of that portion of' section 7703 which 
reads 'and perform such other duties as the board determines,'?" 

• 
The question here seems to be as to whether the superintendent of the city school 

dis,trict in question hBs the power to appoint and assign teachers or whMher such power 
rests with the board of education. Attention is invited to section 7703 G. C., which 
reads as follows: 

"Upon the acceptan'ce of the appointment, such superintendent, subject 
to the gpproval and confirmation of the board, may appoint all the teachers, 
and for cause suspend any person thus appointed until the board or a com
mittee thereof considers such suspension, but no one shall be dismissed by 
the board except as provided in section seventy-seven hundred and one. But 
any city board of education, upon a three fourths vote of its fuil membership, 
may re-employ any teacher whom the superintendent refuses to appoint. 
Such superinteT1dent shall visit the schools under his charge, direct and assist 
teachers in the performance of their ·duties, classify and control the promo
tion of pupils, and perform such other duties as the board determines. He 
must report to the board annually, and oftener if required, as to all matters 
under his supervi;;iun, and may be required by it to attend ::my and all of its 
meetings. He may take part in its deliberations but shall not vote." 

It is noted that this section confers upon the superintendent of schools, after 
he has been appointed, the power to appoint teachers, although the section reads "may 
app'oint all te:i.chers," which would indicate that if a board of education desired, they 
could limit his power to appoint all the teachers or a portion of them. It is found 
that the general rule in cj.ties which have appointed a superintendent of schools, is 
to permit that official to appoint all the teachers, subject to the approval and con
firmation of the board, largely on the basis that the superintendent comes nearer 
knowing the qualifications of the teachers as a whole than any one else connected 
wit,h the school affairs in that particubr district, because it is his duty to exel,'cise 
supervision over them, visit the schools under Ii\s charge and direct arid assist teach
ers in the performance of their d,uties. The fact of the matter is that he has been 
retained in most cases as superintendent for the very reason that he is presumed to 
have more or less executive experience in school affairs and is in that sense the rep
resentative of the school board in the fnanagement of the teachers. 

The board of education, by section 7703 G. C., has the power to confirm or re
ject the names of the teachers whose names have been submitted to it for its confirm
ation and it can continue to reject any or all of the names submitted by the superin
tendent until means are reached whir.h are satisfactory to the boazd. 

The section further says that upon a three-fourths vote of its full membership, 
the board of education may re-empl,oy any teacher whom the superintendent refuses 
t° appoint. This language, following the beginning of section 7703 G. C., practically 
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-indicates that the superintendent is presumed. to make the appointments or return 
the rec,ommendations to the board of ecl.ucl1tion, otherwise he would n_ot "refuse to 
appoint," which is the language used in the section. 

Bearing upon this pv,rticular c2.se in hand, briefly the facts are that the superin
tendent desired to !'.ppoint a male teacher to fill a vacancy in a junior high school 
and before he was permitted to make such recommendation, the board of education, 
by motion, :>,ssigned. a female teacher from one of the grade schools to a position as 
teacher in the junior high school, r,nd the question is whether a bOP,rd. of education 
has power to assign teachers here .end there 2,s it sees fit, d.isreg2,rd.ing the rights of the 
superintendent of the schools of that district who has been employed to do certain things 
and who has certain rights granted to him under the statutes. It is true that the superin
tendent of schools in the district is the employe of the board of education of that district, 
but in a larger sense he is the employe of the people of that district and the school public 
has more to do with a superintendent of schools in a school district than i4! hr,s with the 
bo~.rd of education itself v,nd the primary issue in every case of this kind is whether the 
public is being benefited or not. 

In :>, proper discussion of the question :>,t hand it is important to note that while 
section 7703 G. C. s2,ys that the superintendent m2,y l',ppoint ell ter,chers many school 
boards throughout the state in their rules ::md regulations for their particular dis
trict have changed the word "may" :,,ppoint to "shall" appoint. Where a board 
of education has adopted a set of rules and regulations, ::md has had thilm printed 
for general distribution, such rules and regulations have all the force of law on school 
matters in that particular school district 2,ncl. the school board is expected t;o obey their 
own rules as well as all others concerned. A school board has t_he right to amend or 
change its rules and regulations at will by a majority vote but :,,s long as such rules 
have not been changed by a board of education, all concerned should be governed 
by the rules and regulations of the board as they exist at that part.icular time. In 
the particular case at hand it is important to note thr,t the board of education of the 
city sc'hool district of S. has i\i foroe a set of printed rules i>,nd regulations bearing upon 
the matters under its jurisdiction, and the pertinent parts are herewith quoted: 

"20. It shall be the duty of this committee to report to the board such 
recommendations regarding salaries of teachers as may be deemed advisable 
when appointments are made by the superintendent of schools. At tne first meeting 
of the board in May of the school year in which their terms respectively, 
will expire, t:he committee shall recommend to the board suitable persons 
for appointment of superintendent of schools and trui>,nt officer and exam
iners of teachers." 

The above question 20 refers to the committee on education and discipline which 
receives from the superintend;mt the list of names of teachers to be employed and such 
committee then recommends the salaries of such teachers to the board. This sec
tion indicates that the appointment of teachers is to be made by the superinten
-dent of schools. 

Quoting again from the rules and regulations of the board of education of the 
.S. public school, section 24 reads: 

"A director of schools shall be elected by the board at its first regular 
meeting in Janauary * * * He shall have the appointment, subject 
to the approval and confirmation of the board, of all employes except teach
ers, assistant teachers, supervisors, principles, superintendent of instruct
tion, truant officer and clerk of the board of education. * * *" 

The above section indicates that the board of education of the city district m 
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question has given out by its own rules and regulations the power to appoint all em
ployes saving to itself only the power of confirmation on the list submitted by the 
director of schools and reserving certain other P.ppoiv.tments itself which 1eservation 
however does not include teachers which are covered in another section. 

The above quotations v.re from the rules of the board of education and the follow
ing quotation is from the rules :,.nd regulations of the S. public schools all of which 
are printed together in a manual for the government of the school officials in that 
particular city district. -Under the head TEACHERS, section 14 of such rules and 
regulations reads: 

"14. The teachers shall be appointed by the superintendent at the 
first regular meeting of the board in May and at the second meeting in this 
month the board shall confirm or reject these appointments and fix salaries." 

This regulation, which has been approved and printed by the board of education 
itself, and using the word "shall" instead of the word "may," as in section 7703 G. C., 
leaves no doubt that the superintendent shall appoint the teache.rs and such regulation 
reserves to the board of education only the power to confirm or reject these appoint
ments, and their salaries. 

It might be said that the matter of appointment has little to do with the matter 
of assignment, but it is entirely apparent that if the superintendent shall be the appoint
ing officer, he also should make the assignments which follow appointment, for the 
reason that assignments of teachers come more nearly under the duties of a sui;;e:in
tendent in bringing about proper results than do the appointing of teachers. 

In the case at' hand the teacher was a female, teaching in the grade schools, which 
are absolutely distinct from the junior high school, and it would seem ~hat the quali
ficat_ions of a high school teacher would be different from those of·a grade school and 
certainly the superintendent of schools could pass upon that point with more accuracy 
than the board of education, which has little direct contact with the teachers in their 
school work. So if a teacher who was employed in the giade schools was given a posi
tion in the high schools, it would be a new appointment, as a high school teacher, 
rather than a re-employmen_t as a grade teacher, and since the superintendent of schools 
in the district in quest.ion has been given the power by the board of education to appoint 
all teachers by its own rules and regulation,s; a boaJrd of education which sought to 
make appointments, which power it had assigned to the superintendent, will be doing 
what its own rules and regulations forbid. 

The superintendent of a school district, as indicated before, has been employed 
primarily as the executive officer of the board of education in i,ts dealings with t.eachers, 
parent,s and pupils. In a great many matters he is the agent of the board of education 
and it is through him that complaints are received from the public. The appoint
ment of teachers is an executive function and it follows that the MSigning of teachers 
is also an executive function. 

Relative to your second question, as to the interpretation of that portion of section 
7703 which reads: "Such superintendent shall visit the schools under his charge, 
direct and assist teachers in the performance of their duties, classify and control the 
promotion of pupils," it is advised that the language therein cannot be improved 
upon, being very plain and has very little relation to the main question at issue herein. 

Relative to question 3, which reads: ''what is the interpretation of that portion 
of. section 7703 which reads 'and perform such other duties as the board determines,' 
this means that the superintendent, as an employe of the board of education, shall 
perform any other duties that the board places upon him that are reasonable and within 
the scope of school affairs and which are not prohibited by statute. 

It is therefore the opinion of the Attorney-General that where a board of educa-
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tion has given the power of appointment of teachers to its superintendent of schools, 
the authority to assign such teachers follows such power of appointment vested in 
the superintendent of schools. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

423. 

PLUMBING CODE-MUNICIPAL CORPORATIONS-POWER OF COUNCIL 
OR BOARD OF HEALTH TO REGULATE SAME-IN CASE OF CON
FLICT WHICH GOVERNS. 

In a city not having a building department or otherwise exercising the power to regulate 
the erection of buildings, boards of health are authorized and empowered to regulate the 
location, construction and repair of plumbing and drains within such city. 

I. Where such city, by an ordinance of its city council, hos regulated the installation 
of plumbing without the consent or approval of the board of health, and such ordinance 
conflicts with a later regulation of the board of health of such city, relating to the same sub
ject, legally adopted and published in compliance with section 4228 et seq. G. C. and 

2. where such regulation is not arbitrary, unnecessary or unreasonable as against 
such ordinance, it will prevail, but must conform to sections 1261-1 et seq. and 12600 et seq. 
G. C. 

CoLUMBus, Omo, June 23, 1919. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-Acknowledgment is ma,de of your request for an opinio[l of this 

department on the question stated in a communication from Mr. Curtis M. Shelter, 
City Solicitor of Alliance, Ohio, as follows: 

"On April 12, 1908, the council of the city of Alliance, Ohio, duly passed an 
ordinance as required by law, in which the state plumbing code was practically 
reenacted, to p10vide for plumbing rules and regulations governing installa
tion of plumbing in the city of Alliance, Ohio. 

Some time in the year 1918, the board of health of the city of Alliance, 
acting under authority of sectjon 4413 of _the General Code, passed a resolution 
containing conflicting provisions in reference to the installation of plumbing, 
in this, to-wit; That all back venting should be eliminated and that in 
place thereof siphon traps might be installed; abolished the use of cast iron 
pipe for sewer drains in cellar basements permitting the installation of sewer 
pipe instead of cast iron pipe, and other provisions in conflict with the ordin
ance as passed by council in 190.!!. 

I desire to know whether or not the board of health of a municipality 
has the authority to pass rules and regulations in reference to the installation 
of plumbing, and, if so, if they have the power and authority to repeal existing 
ordinances passed by the city council." 

Responding to the request of this department for additional information, you also 
have forwarded another letter from Mr. Shelter, as follows: 

"Answering your communication of June 10th, in reference to future 
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(further) information for the departmer,t of the Attorney-General, I desire 
to say that at the time of the passage of the dty ordinance relating to plumbing 
the city of Alliance did not have a building G.<ipartment or in any way regu
lating the erection of buildings. 

Answering your second inquiry I desire to say that the city did not h::we 
such building department or otherwise exercise power to regulate the erection 
of buildings at the time of the enactment of the board of health regulation. 
Further, the board of health did not approve the original ordinance." 

It may be noted that the resolution of the board of health, above referred to, 
is later in point of time and the question presented is as lo which of the conflicting 
provisions in the resolution of the board of health and the city ordinance should pre
vail,in the consideration of which, from the facts stated, it is assumed that the board 
of health resolution was legally adopted and properly published in the same manner 
as a city ordinance. 

Sections 3616, 3646, 4413 and 4420 G. C. are pertinent. Section 3616 in part 
provides: 

"All municipal corporations shall have the general powers mentioned in this 
chapter." 

Section 3646 (in the same chapter), in part is: 

'·To provide for the public health:' 

Section 4413 in part is: 

"The board of health of a municipality may make such orders arid 
regulations as it deems necessary * * • for the public health, the pre
vention or restriction of disease, and the prevention, ab:..tement or suppression 
of n·uis:rnces. Orders and regulations * • • intended for the get.1eral 
public * * * shall be given, in all courts of the state, the same force 
and effect as is given such ordinances." 

It is to be observed that the power given to the city, under section 3646, is, as 
described in section 3616, a general power, and it may be obse1ved also that the te1ms 
of section 3646 are very general in their nature, whereas section 4413, in committing 
the matters the1ein described ~xplicitly to the board of health, is, on the contrary, 
quite special in its nature. 

Section 4414 makes it an offense, punishable by severe penalty. to diore!!'ard or 
disobey the regulations of the board of health by providing that such regulations shall 
have the same force and effect in all the courts of this state as city ordinances, and as 
said in Keyse1 vs. Walsh, 4 X. l'. (n. s.) 509, 

"It should be said here th!!t the resolution of the board of health has 
the same effect as an ordinance, by virtue of section 1536-731 R. S. (4413 
G. C.)." 

Concerning the powers of a municipal board of health, m Walton vs. City ol 
Toledo, 3 0. C. C. (n. s.) 300, the court observed: 

"It is needless to say that the powers of the board of heolth are very 
large. If you read the whole statutes of the state of Ohio on the subject 
you will find that the powers that are given to the various board of health 
* • * are about as broad as language can make them." 
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As reflecting on what mght be t~med the specialness of the board of health 
statutes, the opinion of Judge Donahue, in Board of Health vs. Greenville, ts6 O. S., 
29, while not considering the exact question presepted here, may be quoted: 

"The health of the inhabitant~ of the city is still a matt.er of concern 
to the state, and of su..ih vital concern that the Geneial Assembly has not 
thought prope1 to commit it exclusively to the cont1ol and discretion of men 
who may or may not have any pa1ticular ability or experience in sanitary 
affairs." 

The controversy in that case was rather betwe,en the !,l,ate board of health and 
the city of Greenville and the opinion. above quoted dealt with the power of the st'ate 
board in such matters when there was a conflict between it and the city council on a 
health or sanitary matt.er. But the language is particularly appropriate to the propo
sition that the state in enacting section 4413, supra, had not thought proper to comit 
the matters therein enumerated "exclusively to the control and discretion of men who 

. may or may not have any particular ability or experience in sanitary affairs, viz., the 
city council. 

For the reasons above given, it may be concluded, then, that section 3646, G. C., 
is general in its nature an<i that section 4413 is special in its nature. 

The construction of conflicting, general and special statut.es has been frequently 
before the courts of this state and the rule in such cases appears to be clearly settled. 

In Commissioners vs. Board of Public Works, 39 O._S., 632, it was held: 

"Repeals by implication are not favored. So, particular and positive pro
visions of a prior act are not affected by a subsequent statute treating a sub
ject in general terms and not expressly contradictjng the provisions of the 
prior ·act, unless such intention is clear." 

In this connection it may be observed that section 4413 was passed prior to that 
part of section 3646, which gives the municipal corporation general powers to provide 
for the public health. 

In Cincinnati vs. Holmes, 56 0. S., 115, the court, in adopting the rule laid down 
in 19 Vt.,-240, quotes from that decision with approval, the following: 

"I know of no rule of construction of statutes of more uniform appli
cation than that later or more specific statutes do, as a general rule, super
sede former and more general statutes, as far as the new and specific pro
visions go." 

And in Doll vs. Barr, 58 0. S., 120, it is held that under a familiar rule of con
struction the special must be regarded as in the nature of an exception to the more 
general provisions, and as controlling them in the special cla;sses of cases. 

And in Endlich, on Interpretation of Statutes, in section 216, the rule is stated 
to be that: 

"Where there are in one act specific provisions relating to a particula · 
subject, they must govern in respect to that subject, as against general pro
visions in other parts of the statute, although the latter, standing alone, 
would be broad enough to include the subject to whicli the more particular 
relate." 

So that from these statutes it would appear that in the legislative mind boards 
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of health have been more closely associated with matters affecting the public health 
than the city council. This is so horn the very nature of the former agency as well as 
from the plain terms of the statutes. 

Whatever apparent conflict they may seem to indicate between the board of 
health and the city council with reference to plumbing regulations, is eliminated by
section 4420, which in part provides: 

"The board of health * * * except in cities hauing a building de
partment, or otherwise exercising the power to regulate the erection of buildings 
* * * may regulate the location, construction and repair of * * * 
plumbing and drains. In cities having such departments or exercising such 
power, the council by ordinance shall prescribe such rules and regulations 
as are approved by the board of health, and shall provide for their enforcement." 

It is very clear that in cities referred to in the first part of this section, the plumb-
ing regulations therein referred to are placed under the control of the board of health. 
In cities referred to in the latter part of the section, such regulations are to be pre-
scribed by the council, subject to approval of the board of health. 

Of vital importance to the application of section 4420 to your question is the
information contained in the last letter from Mr. Shetler, from which it is definitely 
established that the city of Alliance, not having a "building department or in any 
way regulating the erection of buildings" as therein stated, is a city of the character 
described in the first part of section 4420. 

From this it follows that in Alliance "the board of health * * • may regu
late the location, construction and repair of * * * plumbing and drains." 

What has been said heretofore concerning general and special statutes applies 
with equal force to the effect of this last quoted section, from which it appears that 
at the time of the passage of the Alliance city ordinance in 1908, section 4420, being 
in full force the power and authority to regulate the matter herein involved was lodged 
in the board of health of that city. It might be maintained that by its acquiescence 
in such ordinance th!l"'board of health has explicitly thereby approved it. This is not 
considered tenable as the statutory approval implies an affirmative aot on the part 
of the board of health. 

In consideration of the special manner in which the matters involved herein have 
been committed to the board of health; this department is of the opinion that the 
later plumbing regulations adopted and promulgated by the board of health must, 
as against the ordinance, prevail. 

To avoid misunderstanding of this opinion, it is suggested (1) that the necessity 
and reasonableness of the regulation is not herein considered, nor (2) is the question 
of the legality of publication of the resolution involved considered, and (3) that this 
opinion is confined to the single question of conflict between ordinances and municipal 
board of health regulations, as stated -in your letter, without consideration of or refer-
ence to the state building code contained in sections 12600 to 12600-282 and the state 
plumbing inspection law in sections 1261-1 to 1261-15 G. C., to which as a matter oi 
precaution, the attention of the municipal board of health may be directed. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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424. 

MUNICIPAL COURT OF CITY OF COLU~IBUS-EXECUTIO::'{--OF BAILIFF'S 
DUTY UNDER SECTION 1558-83 G. C.-COLLECTION OF JUDGMEXTS 
ON EXECUTION-FEES FOR SERV'ING WRITS OF RESTITUTION 
BELONG TO CITY TREASL"RY. 

1. Under section 1558-83 G. C. (106 0. L. 377) the sole duty of the "execution 
bailiff" of the municipal court of the city of Columbus consists in the collection of judg
ments on execution, and he is without authority to serve u;rits of restitution in actions for 
forcible entry and detention. 

2. Fees for the serving of such writs belong, under section 1558-79 G. C. to the treasury 
of the city of Columbus, and if received and retained by an "execution bailiff," a finding 
may be made for the recovery of same. 

COLUMBUS, OHio, June 23, 1919. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-Acknowledgment is made of your communication reading as 

follows: 

"We are enclosing herewith copy of blank form of writ of restitution 
of tlre city of Columbus and ~.re calling your attention to section 1558-83 G. C. 
(105-106 0. L. 377) and respectfully request your written opinion upon the 
following matters: 

1. May the exerution bailiff receive and retain fees for serving writs 
of restitution in actions for forcible ent'ry and detention? 

2. Having received and retained said fees, if illegal, should findings 
for recovery be made in favor of the party paying the same, or in favor of the 
city of Columbus, or in favor of a trust fund to remain in the city treasury 
to be paid out on demand of the party making payment, and if not demanded 
to revert to the city treasury?" 

In order to answer your questions, it becomes necessary here to quote in full 
section 1558-83 G. C. (106 0. L. 377), reading as follows: 

"Section 1558-83. The judges and clerk of the municµpal court shall 
appoint a bailiff. The bailiff shall appoint not exceeding four deputy bailiffs, 
unless :i, larger number shall be authorized by the council of the city of Colum
bus. The bailiff and deputy bailiffs shall hold offir.e during the pleasure 
of the appointing power, and shall perform for the municipal court services 
similar to ~hose usually p'erformed by the sheriff and his deputies for the 
court of common pleas and by constables for justices of the peace. They shall 
be governed by all laws pertaining to sheriffs and deputies, and shall serve 
all process of said court in the manner provided by this act, the laws relating 
to sheriffs :i,nd the rules of the court. The bailiff shall receive as compen
sation the sum of eighteen hundred dollars per annum, the deputy bailiffs 
each the sum of twelve hundred dollars per annunt which compensation 
-of the bailiff and deputy bailiff shall be payable in monthly installments out 
•Of the treasury of the city of Columbus. Before entering upon the duties 
of their office, the bailiff and deputy bailiffs shall each give bond to the city 
of Columbus, the bailiff in the sum of two thousand dollars and the deputies 
each in the sum of one thousand dollars, with surety to the approval of the 
presiding judge, for the benefit of the .city of Columbus and of any person 



691 ATTORNEY-GE~"ERAL, 

who shall suffer by reason of any default in any of the conditions of such 
bond. Whenever the bailiff or deputy baliffs shall give a surety or bonding 
company bond the p_remium thereon shall be paid out of the treasury of the 
city of Columbus. 

In addition to the deputy bailiffs above provided for, there shall be 
two deputy bailiffs to be known as execution bailiffs, who sh;ill be appointed 
and dismissed in the manner prescribed_ for deputy bailiffs and shall have 
the same powers and give the same bond as other deputy bailiffs; their sole 
duty shall be to collect judgments on execution. They shall receive as their 
sole compensation the fees and poundage on the judgments they collect. 
The same fees and poundage shall be charged for their work as constables now 
are, or here2,fter may be, authorized by law to charge for like seirviceE. 

Each deputy bailiff and execution bailiff hereinbefore provided for shall 
receive from the treasury of t,he city of Columbus, in addition to his com
pensation, not to exceed the sum of three hundred dollars per annum to 
cover necessary expenses in serving process of the court, pay:i,ble monthly 
upon the order of the presiding judge." 

You will notice that as regards the function and authority of "execution bailiffs,,,. 
the section just quoted says that such bailiffs "shall have the same powers and 
give the same bond as other deputy bailiffs;" and further, that "their sole duty shall 
be to collect judgments on exceution." Unless the first statement be limited to mean 
that execution bailiffs shall have the same powers in respect to collecting judgments on 
execution as deputy bailiffs have, the two statements are inconsistent; for by the language· 
of the first part of section 1558-83 G. C., deputy bailiffs are given powers more extensive 
than merely collecting judgements on execution. Notice these provisions: 

"The bailiff and deputy bailiffs * * * shall perform for the munici
pal court services similar to those usually performed by th13 sheriff and his 
deputies for the court of common pleas and by constables for justices of 
the peace. They shall lie governed by all laws pertaining to sheriffs and 
deputies and shall serve all process of said court in the manner provided by 
this act, the laws relating to sheriffs and the rules of the court." 

By reason of sootion 1558-51 (8), the municipal court has jurisdiction in all ac
tions in forcible entry and detention of real property. The form of this writ is pre-
scribed by statute (Sec. 10460) and is as follows: 

"Whereas, in a certain action for the forcible entry and detention (or 
the forcible detention, as the case may be), of the following described pre
mises, to wit: --------------------------------, lately tried before me,
wherein ________________________________________was plaintiff, and ___ _ 
was defendant, ______________________ judgment was rendered on the ___ _ 
day of. _________________ , A. D. __________________ , that the plaintiff 

have restitution of said premises; and also that he recover costs in the sum of 
------------·-----------· You therefore are hereby commanded to 
cause the defendant to be forthwith removed from said premises, and the 
said plaintiff to have restitution of the same; also that you levy of the goods 
and chattels of the said defend1rnt, and make the costs aforesaid, and all 
accruing costs, and of this writ make legal service and due return." 

Section 1558-85 G. C. authorizes fees to be taxed in connection with the service, 
of such process. 
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In view of the fact that the writ in such case includes a judgment for costs and 
authorizes a levy on goods and chattels for the purpose of making said costs, it may 
be argued that said writ is a "judgment on execution" which section 1558-83 G. C. 
makes it the duty of the execution bailiff to collect. 

The main purpose of the writ in question is, however, the restitution of certain 
premises, and the collection of costs is merely incidental. The "execution bailiff" 
described in section 1558-83 G. C. has no authority to effect the main purpose of such 
writ. The bailiff and deputy bailiffs have such authority, being authorized by the 
section just cited to serve all process of the municipal court. Is it to be supposed 
that the legislature intended that the services of two officers of the court should be 
necessary to serve this writ-the regular bailiff to effect restitution of premises and the 
execution bailiff to make the costs? 

Again, suppose the writ were one authorizing a levy against personal property 
and also the arrest of the judicial debtor in the event that sufficient property sub
ject to execution could not be found. In such case, the execution bailiff could be 
only partially efficient, since he has no power'·to arrest. 

While the matter is riot entirely f1 ee from doubt, I am of the opinion that the -
words "to collect judgment on execution," found in section 1558-83 G. C., apply to 
writs whose function is limited to one particular purpose, that purpose being the col
lection of money judgments. 

With i:eference to your first question, you are therefore advised that the exe
cution bailiff of the municipal court of the city of Columbus is without authonty to 
serve writs of iestitution in actions for fo1cibly entry and, detention. 

Where the eexecution bailiff in fact serves a writ of restitution and receives and 
retains fees therefo1, should findings be made against him, arrd if so, in whose favor 
should the fir,ding be made? This, in substance, is yciur second question. 

It is noted that when the writ in question is served by the regular bailiff or his 
deputies, the fees in connection with such service are payable, not to such bailiffs, 
but to the treasury of the city of Columbus, the bailiff and his deputies being paid 
a specified compensation in lieu of fees. Sec. 1558-83 G. C. The disposition of such 
fees is provided for by section 1558-79 G. C., which says in part: 

"He shall pay over to the proper parties all moneys received by him 
as clerk; he shall receive and collect all costs, fees, fines and penalties, and 
shall pay the same monthly into the treasury of the city of Columbus, and 
take a receipt therfor, except as othernise provided by law." 

Our argument, then, brings us to this stage: That writs of restitution issued 
by the municipal court of Columbus should be served, not by the execution bailiff, 
but by the regular bailiff or his deputies, and that the fees connected with such serv
ice should be paid, through the clerk of said court, into the treasury of the city of Colum
bus. Such fees thus become public money within the purview of section 286 G. C. 

It now remains to consider whether a finding in favor of the city of Columbus for 
the fees mentioned in your letter is legally possible. The only circumstance that 
raises any question as to such a finding is the fact that the fees are for a service which, 
as we have just seen, was not legally performed by any one. 

In an action brought by the person required to pay such fees, to recover same, 
such a circumstance might be importanl; but as between the city of Columbus and 
the execution bailiff serving or attempting to serve the writ, it would seem that the 
fees in question may be regarded as public money for the recovery of which, in favor 
-0f said city, a finding.may be made. We are influenced in this conclusion by the case 
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of State, ex rel., vs. ::\Iaharry, 97 0. S. 272, holding that sections 274, 284 and 286 
et seq. G. C. are remedial statutes and require liberal construction. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

425. 

SCHOOLS-COUNTY SCHOOL DISTRICT FALLS BELOW THIRTY TEACH
ERS-COUNTY BOARD ::\IUST REDISTRICT-WHEX SA::\IE BE
COMES EFFECTIVE-SEPTEMBER FIRST-COXTRACT OF DIS
TRICT SUPERINTENDENT NULL AND VOID WHEN I\'EW DIS
TRICT GOES !XTO EFFECT. 

l. Where a supervision district in a county school district falls below thirty teachers 
in number, caused by closing of schools or transfer of territory, the county board of edu
cation must re-district such county school district into new supervision districts contain
ing not less than thirty teachers. 

2. Under section 4738 G. C. such re-districting by the county board of education 
can be effective on no other date than September first. 

3. The contract of a district superintendent, in a district which is changed and 
which contrJct runs beyond the date such re-districting is effective, is null a.nd void when 
l1uch new district goes into effect and an election of a district superintendent in such ·new 
district can be but for one year. 

Cournnus, OH,o, June 23, 1919. 

HoN. F. B. PEARSON, Superintendent of Public Instruction, Columbus, Ohio. 
DEAR Srn:-Acknowledgment is made of your request for an opinion on the follow

ing question: 

"The Miami county board redistricted the county, arranging, of course, 
the districts so that no distrjc't superintendent had less than thirty teachers. 
Suppose the closing up of schools or a transfer of territory to another county 
this spring should reduce one of these districts to less than thirty teachers, 
say twenty-five or twenty-six teachers as a total, would such a district auto
matically cease to exist? If so, would the county t·oard be thereby com
pelled to redistrict the county, or would it be compelled to redistrict by peti
tion? If the district superintendent is serving under a contract made last 
year and said contract will not expire until a year or two hence, would that alter 
the situation any, or would his contract become void when his district falls 
below thirty teachers?" 

Attention is invited to s3ction 4738 G. C., which says: 

''The county board of education shall divide tlie county school district, 
any year, to take effect the first day of the following September, into super
vision districts, each to conb.in one or more village or rural srhool districts. 
The territory of such supervision districts shall be contiguous and compact. 
In the formation of the supervision.districts consideration shall be given to the 
number of teachers employed, the amount of consolidation v.nd centralization, 
the condition of the roads and general topogmphy. The territory in the 
<liffcrent districts shall be es nearly equal as practicable and the number of 
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teachers empioyed in any ene supervision district shall not be less than thirty. 
The county board of education shall, upon application of three-fourths of the 
presidents of the village and rural district boards of the county, redistrict 
the county into supervision districts. The county board of education may at 
their discretion require the county superintendent to personally supervise 
not to exceed forty teachers of the village or rural schools of the county. This 
shall supersede the necessity of the district supervision of these schools." 

lt is noted that any redistricting of the county school district is not effective 
until the first day of the following Se'ptember-that is, the beginning of the next school 
year-the idea of the school code being that conditions existing with the beginnin'g of 
a school year, as regards supervision and territory, should be disturbed as little as 
possible during the school term. The county board of education under existing law 
can not form a new supervision district with less than the minimum of thirty teachers, 
and when such district is formed it is effective until the first of the following September, 
even though the minimum number of teachers should, through contingencies unfor
Sl)en, fall to twf'nty-nine or twenty-five. 

One of the good reasons for this is that frequent changes in supervision should not 
be enc'ouraged, especially during the school year, and if a supervi.sion district containing 
exactly thirty teachers, created under the law in regular form, should be reduced to 
twenty-nine teachers, because of transfer of one district to another county district 
or an exempted village district, or the closing of a district school from various causes, 
then would every school in the county be disturbed in its supervision by automatic 
redistricting forced during the school term. The law contemplates the school year, 
which begins on September first and ends on the following August thirty-first, as a 
unit to be used by boards of education in their educational and financial arrangements, 
for it has provided in section 4738 G. C., supra, that the supervision districts shall be 
changed as effective only with September first following. 

Transfers of school territory are now made by the county board of education and 
it has official knowledge of the territory in each and every school district in the county, 
including supervision districts. When it makes a transfer of territory from a super
vision district to an adjoining county school district or an exempted village district, 
it knows to what extent it is reducing the number of teachers in the supervision dis
trict from which such territory is transferred. 

Having such official knowledge that one of the supervision districts in the county 
has fallen below thirty teachers in number, it is the duty of the county board of education 
to redistrict the ccunty school district into new supervision districts which shall contain 
not less than thirty teachers in each such newly created district and to be effective 
on and with the first of September following as provided in section 4738 G. C. Being 
the clear duty of the county board to redistrict, no petition is necessary from three
fourths of the presidents of the village and district board~, though they are not pre
vented from filing the same. A county school board which entered up·on a new school 
year begitining September first, with knowledge that any one of its supervision dis
tricts contained less than thirty teach,'ers, would b'e violating section 4738 G. C. 

You ask if a district superintendent's contract, having a year or two to run, would 
become void when his district falls below thirt'y teachers, through certain contingencies 
occurring during the school year, and you are advised that inasmuch as the district 
he is supervising must be sup_erseded by a new district effective the following September 
first, his contract becomes null and void, for his district has passed out as of that date, 
for no new district can take effect on any date prior to September first, or once each 
year. 

In Opinion No. 94, issued by the Attorney-General on March 9, 1917, and appear
ing at p. 211 of Vol. II, Opin. of Atty. Gen. for 1917, and holding that the district 
superintendent has no such vested right in a contract for more than one year as wilJ 
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prevent a redistricting or compel a continuation of such contract, the Attorney-General 
.said: 

"So that the term of the district superintendent being for at least one 
year, and the time designated for the division of the county school district 
into supervision districts being fixed at a partic'ular time in the year, it is 
fair to presume, I think, the.t the legislature intended such districts 2nd s·ur·h 
supervision to extend over each school year without change, and. that beirg 
true the contracts with your superintendents who were elected for the first year 
in any supervision district would. not be affected. by any change of the district 
lines during said year. But, suppose the district superintendents hr..d been re
elected in the same supervision district and for a term of moie than one year, 
but not to exceed three years, and suppose the district lines were changed dur
ing any one year, to take effect the first of the following September, and 
during the term not yet completed of a district superintendent, the question 
then is, how would such redistricting affect the position of the district superin
tendent? ..* * * * * 

I am of the opinion that the county board of education has power to divide 
the county school districts into supervision districts in any year, but the same 
must take effect on the first day of September in each year and that the dis
trict superintendents of such districts have no such vested right in a con
tract for more than one year that would defeat such redistricting legislation, 
or, in other words, that they cannot hold over." 

Attention is invited also to Opinion No. 1252, issued June 3, 1918, and appear
ing at p. 767 of Vol. I, Opinions of Attorney-General, 1918, wherein the syllabus reads: 

"The county board of education of a county school district may re
district such county school district into supervision districts any year. 

When the county board of education redistricts the county school dis
trict and changes the district lines of a supervision district which supervision 
district had employed a di.~trict superintendent for more than one year, 
such change in the supervision district will cause a termination of the con
trn ct of the district superintendent, which contiact extended beyond the schcol 
year in which the redistricting was made. ~ 

Where the county board of education has redistricted the county school 
district, and has changed the lines of any supervision district therein, the 
district superintendent of such newly created supervision district can be em
ployed for but one year at the first election held in such newly created super
vision district." 

It is therefore the opinion of the Attorney-General that: 
1. Where a supervision district in a county school district falls below thirty 

tei-.che1s in numbei, caused by closing of schools or transfer of territory, the county 
board of education must re-district such county school district into new supervision 
districts conteining not less than thiily teachers. 

2. Under section 4738 G. C. such re-districting by the county board of educa
tion can be effective on no other date than September first. 

3. The contract of a district superintendeni, in a district which is changed and 
which runs beyond the date such re-districting is effective, is null and void when such 
new district goes into effect and an election of a district superintendent in such new 
dis~rict can be but for one yerr. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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426. 

APPROVAL OF BOND ISSUE OF CITY OF LAKE~WOOD IX THE SUM OF 
$35,260.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, June 24, 1919. 

427. 

APPROVAL OF BOND ISSUE OF CITY OF LAKEWOOD IN THE SUM OF 
$29,180.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, June 24, 1919. 

428. 

APPROVAL OF BOND ISSUE OF THE CITY OF LAKEWOOD IN THE 
AMOUNT OF $6,207.50. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLUMBus, Omo, June 24, 1919. 

429. 

APPROVAL OF BOND ISSUE OF CITY OF LAKEWOOD IN THE SUM OF· 
$22,296.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, June 24, 1919. 

430. 

APPROVAL OF BOND ISSUE OF TRUMBULL COUNTY IN THE SUM OF" 
$248,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLUMBus, Omo, June 24, 1919.. 
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431. 

DISA.PPROVA.L OF BOND ISSUE FOR ROSEVILLE VILLAGE SCHOOL DIS
TRICT, ::\IT"SKIXGU::\1 COUXTY, OHIO - FOR FIRE IXSURAXCE, 
SCHOOL S"C"PPLIES, COAL, ETC. 

CoLnrn-.::s, Omo, June 25, 1919. 

The Industrial Commission of Ohio, Columbus, Ohio. 
GE::-.."'TLElIEN:-

IX RE: Bonds of Roseville Village school district, ::\Iuskingum county, 
Ohio, in the amount of 87,500 to pay existing valid and binding obligations 
of said district, being fifteen bonds of 8500 each. 

I have examined the transcript of the proceedings of the board of education and 
-other officers of Roseville village school district relating to the above bond issue, and 
am unable to approve the validity of said bonds for the reason that the transcript 
shows that a considerable portion of the indebtedness whiuh the board of education 
seeks to refund by the issuance of bonds does not constitute valid and legal obliga
tions of the distri\:t. 

The certificate of the clerk reveals that a considerable portion of this indebted
ness is for fire insurance, school supplies, coal and items ot,her than Ralary and com
pensation for teachers, officers and school employes. 

The bonds in question are issued under authority of section 5656 G. C. under 
authority of which a board of education may borrow money to change but not to 
increase its indebtedness. 

Under section 5658 G. C. the indebtedness which may be refunded is limited to 
"existing valid and binding obligations." 

Under section 5660 G. C. a board of education is not authorized to enter into 
"any contract, agreement or obligation involving the expenditure of money," etc., 
unless the clerk first certifies that the money required for the payment of such obli
gation or appropriation is in the treasury to the credit of the fund from which it is 
to Le drawn, or has been levied, placed on the duplicate and in the process of collec
tion, and not appropriated for any other purpose. 

Section 5661 G. C. provides that all contracts, agreements or obligations entered 
into contrary to the provisions of section 5660 G. C. are void, excepting any contracts 
for the employment of teachers, officers and other school employes. 

It therefore follows that the several items of indebtedness set forth in the clerk's 
eertificate, excepting such as were incurred in paying teachers, officers and other 
school employes, are not valid and binding obligations of the school district within 
the meaning of the section of the General Code P,bove referred to, P,nd hence, cannot 
be refunded by the issuance of bonds under section 5656. 

The board of education is authorized to issue bonds to refund any indeb.edness 
for salaries and compensation of teachers, officers and other school employes whose 
services have been engaged by contracts authorized by other provisions of the General 
Code, and if the board will, by further proceedings, limit the amount of bonds to be 
issued to an amount sufficient to meet these legal obligations, the bonds will be ap
proved. 

Under the present proceedings, however, the amount of bonds which can legally be 
issued is not separable from those which the board is not authorized to issue. 

I therefore advise you not to accept the bonds as now authorized. 
Respectfully, 

JOHN G. PRICE, 

Attorney-General. 

https://GEXER.ll
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APPROVAL OF BOND ISSUE OF VILLAGE OF ~IT. STERLING IN THE 
SUM OF $8,000 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLUMBus, OHIO, June 25, 1919. 

433. 

APPROVAL OF ARTICLES OF INCORPORATION OF THE SUPREME. 
LIFE AND CASUALTY COMPANY. 

HoN. HARVEY C. SMITH, Secretary of Stale, Columbus, Ohio. 

COLUMBUS, Omo, June 26, 1919. 

HoN.- HAR'TEY C. s~n'IH, Secretary of Stale, Columbus, Ohio. 
DEAR Srn:-The articles of incorporation of the Supren:ie Life :md C2.sualty· 

Company, which is being incorporated and organized under sections 9339 et seq. of 
the General Code, are herewith returned with my approval endorsed thereon. 

Respectfully, 
Joirn G. PRICE, 

Attorney-General. 

434. 

APPROVAL OF OIL AND GAS LEASE BETWEEN STATE AND THE OHIO· 
CITIES GAS COMPANY. 

COLUMBUS, '.)mo, June 26, 1919. 

HoN. -L V. DONAHEY, Auditor of State, Columbus, Ohio. 
DEAR Srn:-Acknowledgment is made of the receipt of your recent letter wherein, 

the supplemental agreement between the state and the Ohio Cities Gas Company~ 
relative to oil and gas lease for part of section 16, was transmitted to this department. 
for its approval. 

Section 3209-1 G. C., as amended in 105 0. L., page 6, provides in part: 

"The auditor of state is hereby authorized to lease for oil, gas, coal, or 
other minerals, any unsold portions of section sixteen * * * upon such 
terms * * * as will be for the best interest of the beneficiaries thereof." 

This section vests the power of leasing such land in the state auditor and as to 
the terms and conditions upon which the lease shall be made is ent'i-usted to the dis
cretion of such state auditor. 

Consideration of the terms of the original agreement, which as stated in your 
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letter did not contain any stipulation for rental or royalty to be paid to the state for 
the gas used, as proposed in the lease submitted, as well as the other facts stated in 
your letter, and further consideration of the provisions of section 3209-1, supra, con
vinces this department that the within lease is in conformity to law and as to the form 
thereof is hereby approved and returned herewith. 

Respect£ ully, 
JOHN G. PRICE, 

Attorney-General. 

435. 

APPROVAL OF FINAL RESOLUTION FOR ROAD L\1PROVEMENT IN 
MAHOXING AND COLUMBIANA COUNTilS. 

HoN. CLINTON CowEN, State Highway Commis8ioner, Columbus, Ohio. 

COLUMBUS, Omo, June 26, 1919. 

436. 

WORKMEN'S COMPENSATION ACT-OFFICERS OF UNION CENTRAL 
LIFE INSURANCE COMPANY NOT WITHIN PROVISIONS OF THE 
ABOVE ACT-WHEN OFFICERS WHO ALSO ACT IN ADDITIONAL 
CAPACITY AS EMPLOYE ARE WITHIN ITS PROVISIONS-GEN
ERAL AND SPECIAL AGENTS NOT WITHIN PROVISIONS OF ACT. 

The officers of a private corporation .1re not, as such, its empluyei;, within the mean
ing of the workmen's compensation act; but the fact that a person is an officer of such cor
poration does not preclude his acting for the company in some additional capacity which 
may make him an employe. 

The genervl agents of the Union Central Life Insurance Company are not its em
ployes within the meaning of the workmen's compensation ad. 

The special agents of such company are not its employes within the meaning of that 
ad. 

All these questions are questions of fad, to be answered ultimately by the industrial 
commission upon such evidence as may be available. 

COLUMBUS, Omo, June 28, 1919. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-Your letter requesting the opinion of this department upon cer

tain questions submitted by the vice-president of the Union Central Life Insurance 
Company, has been very carefully considered in this department. 

The questions so submitted are as follows: Are the persons standing in the fol
lowing named relations to the Umon Central Life Insuarnce Company "employes" · 
of the said company under the workmen's compensation act (Sec. 1465-61 G. C.): 

1. The general officers of the company. 
2. Its general agents. 
3. Its special agents. 

https://ATTORNEY-GENER.AL
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No statement of facts has been submitted as to the exact character of ~e rela 
tion of the company's general officers to the company. It ·will be assumed, for the
purposes of this opinion, that that relation is such as ordinarily exists between a cor
poration and its general officers. 

The facts submitted respecting the relation of the company to its general and 
special agents, respectively, are, however, quite complete, forms of contracts entered 
into between the company and these classes of agents having been submitted for my 
examination. 

All these questions arise under and involve the interpretation of the second 
paragraph of section 1465-61 G. C., as amended, 107 0. L. 159, which provides as 
follows: 

"The terms 'employe,' 'workman' and 'operative' as used m this act, 
shall be construeg to mean: 

1. * * * 
2. Every person in the service of any person, firm or private corpora

tion, including any public service corporation employing five or more work
men or operatives regularly in t):ie same business, or in or about the same 
establishment under any contract of hire, expiess or implied, oral or written, 
including aliens, and also including minors who are legally permitted to 
work for hire un.der the laws of the state, but not including any person whose 
employment is but casual and not in the usual course of trade, business, 
profession or occupation of his employer. 

3. * * *" 

The third paragraph of the section may also have some application to one of the 
questions submitted but the ultimate question to be resolved in any event, as to each 
of your inquiries, is the same under the third section as it would be uud.ir the second. 
For the purpose of clarifying the problem of statutory interpretation, which must be 
solved before the statute can be applied to specific cases, the following abstract of the 
above quoted section is submitted: 

"Every person in the service of any person * * * employing five 
or more workmen or operatives regularly in the same business, or in or about 
the same establishment under any contract of hire, express or implied, * * * 
but not including any person whose employment is but casual and not in 
the usual course of trade, business, profession or occupation of his employer." 

This is a definition both by inclusion and by exclusion. It is clear, from even a 
cursory reading of it, that a person need not be a "workman" or au "operative" in the 
usual or ordinary sense, in order to be au "employe" within the meaning of the act. 
It is enough that two conditions concur: 

(1) That the employer have in his or its employment five or more persons who 
are "workmen or operatives " 

(2) That the person in question be in the sen,ice of such au employer under au 
express or implied contract of hire. 

It may be objected that au assumption is involved in the statement last made, 
to the effect that the phrase "under any contract of hire" modifies adjectively the 
noun "service," or adverbially the word "is," understood: That is to say, the assump
tion is that the sentence paraphrased would read·: 

"Every person who is, under any contract of hire, express or implied, oral 
or written, in the se1vice of any person * * * employing five or more 
workmen or operatives regularly in the same business," etc. 
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It may be claimed, with some show of reason, that the position of the phrase 
"under any contract," ete., in the section, indicates that it modifies the participle 
"employing," so that the paraphrase of the section would re.i.d: 

Every person in the service of any person employing five or more work
men or operatives under any contract of hire, etc. 

It is believed that it is not necessary to choose b~twecn these two possible mean
ings of the section. The word "service," the meaning of which will be presently con
sidered at some length, nec€SS'1rily involves the idea of a hiring. In fart the phrase 
"under any contract of hire, express or implied, oral or written" is believed to be mere 
surplusage. It can not modify either the word "service" (as a part of the idea pre
dicated upon the understood verb), or the word "employing," because both of these 
words, when used alone, would involve a contract of hire, express or implied, oral or 
written. Therefore, the natural meaning of either one of these worcl..s is not changed 
by adcling the clause in question. 

For the same reason it makes for clearness to read into the word "se1 vice" the idea 
expressed by the phrase "under any contract of hire," etc., whether that phrase, as 
used in the statute, grammr.tically modifies that word or not. 

We have it then, that by inclusion the statute extends to every person in the ser-
vice of another. · 

The idea of exclusion in the statute, which must be read as an exception to the 
inclusive words, is found both in the last clause of it and in certain parts of the first 
clause. The first idea is one which relates to the employer, rather than the employe, 
and with it we have no greater concern than to point it out. It is that an employer 
who actually employs five or more workmen or operatives, but not (1) regularly (2) in 
the same business or (3) in or about the same establishment is not one the persons 
in whose service are to be regarded as employes within the meaning of the act. 

The sreond idea of exclusion in the section is that fully expreEsed by the last 
clause, viz.: that an employe whose employment is (1) but casual and (2) not in the 
usual course of trade, brniinr.ss, profession or occupation of his employer, is not an em
ploye within the meaning of the act, whether the other employes of his employer have 
that status or not. It is to be noted in this conne~tion that there is a material dif
iferencc in the form of expression used to exclude employers, from that used to exclude 
employes. Any of the conditions named in the first part of the section is sufficient 
to exclude an employer, and with him all of his employes, from the category defined 
by the Jaw. That is, if the five or mora workmen or operatives employed by an em
ployer are not regularly employed by him, that is enough. None of his employes are 
within the law. So also, if his five or more workmen or operatives ure not employed 
in the same business or in or about the sume est-i.blishment, etc, 

But when we come to the last clause of the section, we find that it is not enough 
that the employe, in order to b:i excluded, should have an employment which is but 
casual. It must also appMr t)hat sueh c'!.'.sual employment is not in the usual course 
of business, etc., of his employer. Both elements must concur. That is to say, a 
person casually employed in the usual course of business of his employer would be 
such an employe. 

This much is established by the cases decided under the British workmen's com
pensation act, from which U.e form of expression., now found in our statute and placed 
there by amendment of 1917, was borrowed. Whether the converse of this proposi
tion is true, and a regular employe, not in the usual course of business of his employer, 
such, for example, us a private chauffeur or a domestic servant, would be an employe 
within the meaning of the act, is not so clear and need not be considered for the purposes 
of this opinion. 
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These general observations clear the way for the consideration of the specific 
question submitted. They make it at once apparent that the general officers of a 
company, if they can be held to be persons in the service of the company, are "employes" 
within the meaning of the act, plrovided the company regularly employs five or more 
workmen or operatives in connection with the same business. 

Is such an officer in the service of the corporation? I find that the commission 
has passed upon this question in a case entitled, In re Moseley, Jr., 2 Bull. Ohio Ind. 
Com. 19, and has there laid down the following principle which I quote from Brad
bury's Workmen's Compensation, 3rd Ed., p. 239: 

"An officer of a corporation, as such, is not an employe, within the mean
ing of the Ohio Act. But where an officer of a corporation who, in addition 
to performing the duties imposed upon him as such officer, renders other 
service to the corporation and is paid an annual salary by it, such salary being 
paid for the rendition of such servic:-es rather than for performing duties de
volving upon him as an officer, he is an employe within the meaning of the 
Ohio Act." 

This statement is believed to be substantially correct. Some di~crimination is 
necessary. On the one hand we may start from the proposition that an officer of a 
corporation, properly speaking, such as a member of its board of directors, which 
it must have under th\i laws of the state, or its president and secretary, which it probably 
will have by virtue of its regulations, -are not in the service of the company. As hereto
fore pointed out, the woi;d "service" necessarily implies a contractual relation--a 
hiring. Officers are, however, not hired or employed under contract, but elected or 
appointed. They can not complain of breach of contract as such, if they are supplanted 
or ousted before the expiration of their terms of office. Their objections to such pro
c_edure would have to be grounded upon an entirely different set of legal principles. 
This alone is sufficient to justify the first proposition laid down in the statii\Ilent of the 
commission's decision which I have quoted. 

On the other hand, it is equally clear, as intimated therein, that a person may 
.actually be a servant or employe of a corporation and at the same time one of its 
-officers. This is very frequently the case. The president may be the general mana
_ger and his position as general manager would be rather that of an employe than that 
of an officer. The president of a mercantile company might very well be its sales man
ager, and its secretary its buyer. They would be none the less employes or servants 
-of the company because of their distinct relation to it as officers. 

Again, officers of a corporation usually are stockholders in it, but this fact is 
4mmaterial. For such purposes the idea that a corporation is a distinct entity, apart 
from its stockholders, controls. See generally, Bradbury's Workmen's Compensa
tion, Sec. 80. 

Before disposing of this question, note must be taken of a contention to the effect 
that, though within the letter of paragraph 2 of section 14651.61 G. C., the general 
managers and superior employes of a corporation, who are also its officers, should not 
be regarded as within the scope of the act as an entirety, because they do not receive 
wages and because also the maximum weekly payment under the law, which is but 
twelve dollars, would be so ridiculously inadequate as compensation to them, in case of 
injury, that it could not have been the inter.tion of the general assembly that they 
£hould be included within the scope of the law. This claim is equivalent to saying that 
a person who receives a salary instead of weekly wages can not be an employe; and 
?that where the salary is high enough so as to produce an incongruous relation between 
4t and the amount of the maximum weekly award, this rnsult must follow. These 
,considerations must be rejected, however. 

https://14651.61
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It is the uniform holding, under workmen's compensation acts, that the method 
of payment in and of itself is immaterial as reflecting upon the character of the person 
as an "employe" for the purposes of such laws. If it were otherwise, only those paid 
by t_he day or week would be entitled to its benefits. Wages, in the strict sense, con
stitute but one method of compensation in common use for the payment of various 
kinds of service. Commi1,sions, piece-payments, bonuses and salaries are all in com
mon use for this purpose. The word "wage," when used in the law therefore, must 
to give it any reasonable scope and effect, be read in a generic, rather than in a specific· 
sense. 

The other argument is equally inadmissable. It is po&ible in these times for a 
skilled laborer, employed by the day, to receive compensation at a rate greatly in 
excess of twelve dollars per week. It would not do tr deprive him of all benefits under 
the law, simply because the maximum compensation would not in his case be full 
compen~ation. 

From another point of view, of course the answer to all such arguments is that 
the maximum compensation is fixed on the theory that those receiving wages, salaries, 
etc., at higher rates will be able to protect themselves by privately obtained insur
ance to the extent of such excess. 

It is believed, therefore, that the commission has been acting on correct princi
ples in deciding questions of this kind, and though the precise facts respecting the 
Union Central Life Insurance Company are not before this department, it is not nec
essary to call for them, but merely to advise the commission that it may proceed to the 
determination of such facts as may be brought to its attention respecting the officers 
of this company, upon the same principles that it has heretofore followed with respect 
to other companies and their officers, subjecL, however, to what may be hereinafter 
stated as to the character of relation that may constitute "service." 

The second question submitted by the company can not so easily be dlSpos.cd of 
It is raised by the following facts respec\ing the general agents of the company: Such 
agents are employed under contracts which contain among others the following pro
visions: 

"l. * * the party of the first part (the company) hereby appoints 
the party of the secorld part as its general agent to procure applications for 
life insurance, to deliver policies, to collect premiums when furnished with 
the policies or receipts; and to perform such other duties as may be required in 
connection therewith. 

2. * * the parties to this contract have executed * * for the term 
of ten years. 

3. * * the party of \he first part assigns to the party of the second part 
the following territory in which to operate: (For example, the City of Colum
bus in Franklin county) ·u

1t the party of the 
first part reserves the right after three years, to establish other independent 
agencies therein, or to withdraw such pmtions of said territory from the 
provisions of this contract as the party of the second part fails to organize 
add operate to the satisfaction of the said first party. • * * 

4. * * the party of the first part will pay to the party of the sec
ond part, as compensation for services rendered, first year and renewal com
missions in accordance with the following table of rates: (Here follows a 
table of first year commissions classified according to type of policy and a less 
complicated table of renewal commissions) * * * 

* * all commissions shall be payable when the premiums ate paid in 
cash and reports audited at the home office by the party of the first part. * * 

* * a lien is hereby reserved on all commissions of the party of the 
second part * * to secure commissions due sub-agents, and any in-· 

https://dlSpos.cd


704 OPINIONS 

debtedness of the party of the second part * * to the party of the first part. 
The party of the second part shall at the end of each calendar year * * fur
nish a rectiipt showing that all cbmmissions d~e sub-agents have been paid 
in full. 

5. * * the party of the first part will furnish to the party of the 
second part * * such of its publications and stationery as may be neces
sary to transact the business. 
* * * * * * * * * * * * * 

THE PARTY OF THE SECOND PART AGREES AS FOLLOWS: 
8. * * he will fu1rnish and maintain with the party of the first p'.lrt 

a good and acceptable bond * * " 
9. * * That he will act exclusively for the party of the first part, so 

far as to tender first to it, all applications of insurance obtained by him. That 
he will pay any fees required by state and local laws for the authority to 
solicit insurance within his territory. That -he will he governed by the rules 
and instructions contained in the Agents' Manual and Rate Book, as well as 
all other rules and instrm:tions which he may receive from time to time 
from the party of the first part. 
* * * * * * * * • • * * * 

15. * * That this contract shall be null and void, at the election 
of the party of ljhe first part • * if the party of the second part shall 
fail to perform any of his agreements as herein expressed, or shall give his lime 
or attention to any other business or employment; * * *." 

The letter of the vice-president of the company states that: 

"The general agent receives his compensation from the company in 
the form of commissions on the insurance written through his agency, in
cluding that written by his special agents. The company does not compensate 
the special agents direct, but only through the amounts sent to the general 
agent. The company keeps no account of the amount of commissions due 
the specis.l agents and has no way of telling how much of the compensation 
paid to the general agent is in turn pp.id by him to his special agents. 

* * how would it be possible for this.; company to determine the com
pensation of any general agent? * * the fee to be paid the state fund by us 
is based upon the premium, which in turn is based upon the compensation 
paid. It would be obviously unfair to pay a fee upon the entire compensa
tion paid to a general agent, as most of his compensation is again paid by 
the general agent to the sub-agent." 

(The reference to a "fee" is due to the fact that the company does not contribute 
to the state insurance fund, but, availing itself of section 1465-6\l G. C., is thereby 
required to pay only· to the surplus of such fund in the manner provided by section 
1465-54 G. C., as amended). 

It therefore appears that the general ::,,gents of the compariy are required by the 
terms of their contracts to give their entire time to the business of the company. Their 
first loyalty is due to the company, in that they must offer all applications for insurance 
secured by them first to the company. On the other hand they are not required to 
work at any one ple.ce, to keep any particular hours, or to conduct their business in 
any particular way, except that they are to be guided by the manual of instructions. 
Their compensation is payable in the form of commissions, out of which they pay 
sub-agents or special agents. It is obvious that the chief object of their employment 
is the securing of applications for insurance poJicies. Such activities constitute the 
bringing of the company into contractual relation with third parties. Aside from the 
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collection and handling of moneys and the rendition of accounts, they perform nothing 
that might be characterized as "work," in the narrow sense, for the company. 

On these facts, are the general agents in the "service" of the company? 
An effort has been made to find out what the terms of the "Rules and Instruc

tions contained in the ::>.gents' manual and rate book," etc., may be. While no manual 
bearing such a t,itle has been seen, what are taken to be similar books issued by this 
comp_any and several others have been examined, and it is felt that their context may 
be taken as a safe guide to indicate the general ch:.>.racter of the limitations placed by 
the companies on the conduct of their agents in such form. Suffice it to say that such 
publications are found to contain mortality tables and the like with rates for each 
policy and each age, together with lists of prohibited and doubtful risks and instruc
tions reletive to terms, etc. :!\'one of these books purport to direct by rule or other
wise how the agent shall employ his time, nor do they relate to any other matter or 
thing than the extent of the agent's authority in making contracts on behalf of the 
company. 

It appearing, therefore, that nothing in the agent's manual of rates and instruc
tions in anywise alters the general scope of th0 contract Rs nbove quoted and analyzed, 

, we may return t'o the principal question. 
Having regard to the manifest spirit and underljing purpose of the workmen's 

compensation act, it would appear that. the ::>,nswer to the question now under con
sideration should depend upon ·whether or not the inoorance compil.ny, as employer, 
sustains toward its general agents anything more than the mere relation of a princi
pal, or, stated conversely, whether or not the general agents sustain to'\\itrd the com
pany any closer relation than that of a mere agent. 

It is believed that the law came into existence as the expression of a protest against 
what were deemed to be the socially unjust results of the applic'.ltion of the 01dinary 
rules of negli;;ence to industrfal accidents. Without going deeply into the situ::>,tion, 
it is sufficient to state what is familiar to all, namely, that an industrial worknmn in
jured in the course of his employment and thus suffering direct loss of earnings, and 
indirect loss of earnings through impr.irment of earning power, and the depenc~ents 
of a workman killed in the course of his employment 2.nd thereby deprived of the sup
port accruing to tjhem through his earnings and earning power, would find under the 
former law an insuperable barrier to the recovery of compe_nsatory damages from any 
one on that behalf, unless he or they might he ahle to fasten fault of some kind upon 
some other person. 

So in all cases of mere accident and in all cases where the injury resulted solely 
from the negligence of the injured party, the law was impotent to afford any relief, 
no matter how great the distress in the individual case might be. But even when such 
parties might be able to trace the causation of the injury to fault on the part of the 
employer or some other person, at least three technical barriers would lie in their way 
and have to be surmounted, before such damages could be recovered. These were: 

1. The defense that though the injury resulted from the negligence of some one 
representing the employer, such person was a fellow servant of the injured employe. 

2. That though fault might have contributed to the employer, the proxi
mate or concurring cause of the injury was the negligence of the injured workman 
himself and 

3, That though the employer might by the exercise of great care have prevented 
the condition out of which the injury arose, yet such condition was one of the risks 
inherent in the employment and appreciated by the workman when he entered it, so 
that he must be deemed to have assumed such risk and to have taken his chance of 
injury when so entering the employment. 

Even where these difficulties did not exist or were successfully overcome, the 
amount of recovery was uncertain, being left to what might be, and perhaps often was, 
the caprice of a jury. 

23-Vol. 1.-A. G. 
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The point of view from which these rules of law 1md the resulting conditions were 
regarded as unjust, might be best expressed by the statement th2,t the industry in 
which the workmP.n was eng:,,ged was after 2,ll the c2,use of any injury thr,t might hap
pen to him in the course of his employment. This view casts aside 2,ll nice and tech
nical rules and principles and even more pl2,in 2,nd subst2,ntml ones by which particular 
culpability of definite persons or corpomtions is to be weighed and, determined and 
on the fundr.mental principle of insur2.nce, which is th:,,t of the general 2.verage, by 
which all losses h:>,ppening in the course of a common undertaking are to be rP,tably 
apportioned among those interested in the enterprise, casts the burden of repairing 
the effects of industrml accidents upon the industry itself, thus to be ultimately borne 
by all who are eng:.>.ged therein. 

The workm:cm's compens2,tion act is fund2.mentally an expre,sion of this point 
of view and an attempt to make it the lr,w of the land in P,n effective w2.y. It is there
fore bottomed upon the idea that the workmP,n is but a human cog in the gre2,t ma
chinery of industry 2,nd subject to the pl2,y of forces genemted bJ the industry. To 
regr,rd him r,s such, however, we must premise such 2, relP,tion between him and tJ:e 
industry 2.s to make him actually subject to such forces. We c2.n not do this unleES 
his employment is of such character as to place him under outside control of some sort. 

Of course any one who undertakes any busineEs enterprise finds that if he would 
be successful therein his activities must be conditioned by the necessities of the en
terpriEe. So any man who agrees in the course of his busines~ to do something for 
another, finds himself under the necessity, if he would abide by his agreement, of so 
conducting himself as to render likely his success in the undertaking, though the time 
and the means may be left to him to determine. Such a circumscribing of the will is, 
however, too slight to afford ground for the application of the principles which have 
been discussed. A tailor from whom a customer orders a suit of clothes must do or 
procure to be done the necessary cutting and stitching; yet his relation to the customer 
is not such as to make whatever risk to him may be involved in the doing of the work 
one that pertains to the customer's business. It is a risk of his own business. He sus
tains toward the customer the relation which is known in law as that of an independent 
contr2.ctor. This is one extreme. 

At the other end of the line lie the cases in which the person for whose benefit 
work is to be done by another person, so far controls the manner in which the work 
is to be done, the disposition during working hours of the time of t_he person who is 
to do the work and other factors in connection with the doing of Vie work, that it is 
clear that the workman is in substance and in fact a mere instrumentality of his em
ployer for the doing of the work. In other words, the work is substantially done by 
the employer through the workman, whose relation to the former is somewhat aptly 
expressed by the colloquial term "hand." Here, the law declares the relation to be 
that of master and servant. 

Now, it may be stated, without citing authorities, many of which are available, 
that the term "service" as used in the workmen's compensation acts imports the rela
tion of master and servant and excludes that of independent contractors. In each case 
in which the question as to the relation of a person injured in the course ol carrying 
on an enterprise arises, ther:efor'e, it must be determined whether the relation between 
the parties is essentially that of master and servant on the one hand, or essentially 
that of independent contractors on the other hand. 

It is obvious that there will be border-line cases to be decided as questions of mixed 
Jaw and fact. An eiamination of some of the decided cases will show the difficulty, 
if not the impossibility, of drawing a line upon any abstract or a priori prin_ciples. 

In the case under consideration, there is an element not thus far taken into ac
count in the foregoing analysis of the legal possibilities arising upon this phase of the 
workmen's compensation act. That is the fact that the relation of principal and agent 
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exists between the insurance company and its general agents. Before proceeding fur
ther, therefore, it is necessary to determine whether or not the existence of this rela
tion in and of itself conclusively determines that the ca5e lies on the one side or the 
other of the line of division to which reference has just been made. On the one hand 
it may be conceded that there is a legal distinction between an independent contractor 
and an agent. That is to say, one who is the agent of another can not be an independent 
contractor us to him for all purposes-perhaps for any purpose, in the exact sense. 

Does it therefore follow that the fact of agency stiamps the relation for present 
purposes as analogous at least to that of master and servant? This question must 
now be answered, for if it is answered affirmatively, we are at the end of our analysis, 
so far as the general agents of the company are concerned; and if it is answered nega
tively, we must look further into the relations of the parties, to see whether they pre
sent features, aside from that of mere agency, which bring the case within the princi
ples of master and servant. For it is clear that there is no such legal contract between 
the relations of master and servant and principal and agent, as is presented when we 
compare either with that of independent contractor:i. In other words, a servant may 
be an agent, and an agent a servant,; or, the relation between the parties may involve 
both an agency and a service. 

For our purpose, therefore, the question is whether, the fact of agency being es
tablished, such fact is conclusive in f11,vor of the existence of the relation of master 
and servant, is a material fact bearing upon the existence of that relation, or is a per
fectly immaterial and in-elevant fact to be laid on one side in determining whether 
that relat.ion exists. 

Still forbearing to entiier upon a discussion of the authorities, I venture the state
menb that agency as such consists of the representation, as it were, of the mind of one 
person by and through the mind of another; whereas, service is essentially a use of 
the body of a person, i. e., his physical powers, by the controlling mind of another. 

There are available many learned dissertations bearing upon the distinction which 
has just been suggested. Reference may be made to: 

:Mechem on Agency, 2nd Ed., Chap. I, and Labatt on :Master and Servant, 
Chap. III, Secs. 65 to 67, inc., with notes. 

for historical treatments of the subject. See particularly the articles on "Agency" by 
Mr. Justice Holmes, 4 Harv. Law Review, 354, 5 Id. 1, in which the learned author 
advances the thesis that historically "agency," as we now understand it, developed out 
of the primitive relation of master and servant. Indeed, this statement is accepted by 
all writers and must be true in the very nature of the case. All primitive law omits 
reference to any such legal concept as agency. The reasons for this arc admirably set 
for(h in Chap. I of :Mechem, supra. It is therefore true, as stated in Sec. 11 of :\Iechem 
on Agency, supra, that: 

"The title agency, as the name of a distinct subject, belongs to a com
paratively recent period in our hw." 

After his exhaustive historical review, Professor Mechem in the second chapter 
of his work advances the following definitions: 

"The word agency, when used in its broad meaning * * indicates 
the relation which exists when one person is employed to act for another. 
In this aspect, it has, in our modern law, three chief forms: 1. The relation 
of principal and agent; 2. The relation of master and servant; * •; 3. The 
relation of employer or proprietor and independent contractor. All of these 
have some points of similarity but, at the same time, many aspects of real 
distinction. 
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Of the three forms here suggested, the one with which this work has 
chiefly to do, is the first, or the relation of principal and agent. At the same 
time the three relations, and particularly the first two, are so closely related, 
and the actor in these first two forms so frequently acts in both capacities 
or so largely combines them both in his own person, that it is convenient 
and often desirable to consider them side by side. * * * 

The relation of principal and agent, or the relation of agency in the 
narrower sense * * is the legal relation which exists where one person, 
called the agent, is authorized-usually by the act of the parties, but occa
sionally * * by operation of law to represent and act for another, called the 
principal, in the contractual dealings of the latter with third persons. The 
distinguishing features of the agent may briefly be said to be his representa
tive character and his derivative authority.'' 

Somewhat happy examples of th'e difference between agency and service are af
forded by the cases in which abnormal status imposes a relation of master and servant 
upon the parties by operation of law, such as the relations of husband and wife and 
parent and child. Even under our modern married women's act, the relation of master 
2.nd servant to a limited degree exists as between husbP,nd and wife; and of course 
that relation has always existed as between parent and child. Yet no egency is in
femble from these circumstances unless in exceptionB.l cases, as in case of abandonment. 
In thees relations reciprocal duties exist, such as the duty of support. But a husband 
and fathu may by his will, express or implied from conduct, constitute the wife or 
the child as his agent. Here, then, is an instance in which the one relation is admit
ted to exist but does not necessarily prove the existence of the other. Logically, 
at least, the converse may well be true and the relation of agency, as defined in a nar
rower sense by Professor Mechem, be admitted to exist; 2.nd yet additional facts have 
to be shown in order to establish the other relation of master and servant between the 
parties. 

The temptation is to quote copiously from authorities, but confusion might re
sult from so doing, as well as the lengthening of this opinion; for it must be 2.d.mitted 
that the courts have been far from discriminating in the use of terms ancl. the attemp
ted framing of definitions for one purpose or another. It is believed that enough 
has been said to show that the true relations are logically exclusive, so th2.t proof of 
one, as subsisting between two parties, does not establish the other between the same 
parties. This is as far as it is necessary to go at the present time, for it follows from 
this that we must look et the facts of the present case to see whether the relation of 
master and servant-or some relation sufficiently analogous thereto, to s2,tisfy the 
purposes of the workmen's compensetion law-exists between the Union Central 
Life Insurance Company and its general agents; and in conducting this investigation 
we m'.l.y lay on one side, as a fact of slight, if any, value, as tending to prove the af
firmative of the question, the admitted relation of principal and agent which exists 
between these parties. · 

In the investigation upon which we now embark, we are looking for what might 
be termed "manu.al acts" to be performed by the agent on behalf of the company 
in such a way as to constitute the agent a physical instrumentality of the company. 
Looking first at the initial paragraph of the contract, we find that the powers and 
duties of the agent are specified as follows: 

"To procure applications for life insurance, to deliver policies, to collect 
premiums when furnished with the policies or receipt);;; and to perform such 
other duties as may be required in connection therewith." 

The procuring of applications for life insurance is clearly not an act of the char-
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acter last mentioned. It is an activity designed to bring the principal, or the company, 
into contractual relations with a third party, the applicant. 

The collection of premiums, which, when collected, are to be (according to the 
eleventh paragraph of the contract) immediately deposited "in suth bank r.s may 
be designated by the party of the first part to the credit of and without expense to 
the Union Central Life Insurance Company; to be subject only to the check of the 
party of the first part." is something that is more in the nature of a physical act. In
deed, it h!!.s been held that a collector is an employe within a workmen's coml)enrn
tion act, though he chooses his own time to make the collections and otherwise con
ducts his activities according to the cUctates of his own will. 

Schooler vs. Greenberg, 1 Calif. Ind. Acc. Com. Dec. 146, cited in note 
to Powley vs. Vivian, 169 App. Div. (X. Y.) 170, as 1eported in 10 Neg. Comp. 
Cas. Ann. 835-841. 

However, such a holding is not conclusive. Xo one will dispute the fact that 
a bill collector, employed, sP.y, by the proprietor of a mercantile estr.bfohn:rnt, would 
sustain the relation of a servant to his employer. There would not be much differ
ence between such a .case and that of a messenger who might be tmployed to carry 
money from the safe of the proprietor to a bank for the purpose of dtpoEiting it. But 
here it is clear not only from the terms of the contract itself, but also frcm the well 
known urnges of the business, that the phrase "to collect premiums," rs used in the 
first parograp'h., is not employed for the purpose of describing a duty, so much as for 
the purpose of creatin,g. a power or authority. Indeed, the function of the whole 
first paragraph of the cpntract sePms to be of this character. The party of the second 
part is thereby appointed an agent to solicit, to deliver and to collect; that is, he is 
authorized to do these things, rather than commanded to do them, which would be 
the case if the intention were to make him a servant. 

Consideration of the fun<lP.mental character of a life insurance policy re-enforces 
this view. Suc.h a policy is a unilateral contract, binding on the insurer, but not on 
the insmed. That is to say, under the terms of all policies now in use the policy is 
not to be delivered until the first premium is paid. See ·section !1412 G. C., pres
cribing the form of the Ohio standard life insurance policy. 

There can not, therfore, be a duty to collect in the same scnrn that there is in 
the case of an ordinary bill collector, for the very simple reason that there is no duty 
on the part of the applicant or policy holder to pr.y. 

These considerations also dispcsc of that langu:::gc of the first pengrr.ph of the 
contract wlrich cl.er.Is with the deli.-ory of policies. The collection of first prcmii:ms 
and delivery of the policy being synchronous acts, the performance of which is c~e
pendent upon the will of the applic!!.nt; whatever manual act may be involved in the 
delivery or in the collect'ions, for that matter, is merely inc'idcntal to 'the main pur
pose of the transaction, which is the formation of a, contract. This much is rathtr 
conclusively demontrated by the celebrated caEC of Paul vs. Virginia, 8 WJ.11. 168, 
in which the supreme cburt of the t:nited States held that the businefs of insurance 
does not constitute interstate comme'rGe, though it consists of entering int() c.ontrr,cts 
for the complete perform!!.nce of which the delivery of a poli~y, requiring interstate 
transportation of it, may be involved. The tmnsportation is merely incidental it 
does not inhere in the essence of the tranSll,ction. 

So also w'ith the physical acts thh.t heve been discussed. 
When to these considerations is added the obvious one that such physical acts 

as have been discussed are not performed by the general ugent urider the direct con
trol of any officer of the company, the element of service, if any, in the relation which 
their performance involves, tends to disappear, if it docs not completely disappei:.r. 

Another physical act referred to in the contract is that of keeping an accurate 
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record of all trl'.nsuctions on behalf of the company (paragraph 10). This is clearly 
a duty, being in the form of a promise made by the agent of the company. However, 
it is nothing more than might be stipulated for by any parties hiving contractural 
relations with each other, of whatsoever character. It may therefore be dismiss.ed 
from consideration. 

I come now to the one factor in the contract between the company and its gen
eral agents which most nearly savors of the relation of master and servant. I re
fer to that provision of paragraph 15 of the contract which stipulates that the con
tract shall be null and void, at the election of the company, "if the party of the second 
part (the general agent) * * * shall give his time or attention to any other bus
iness or employment."This is apparently a stipulation for full-time service, and as 
such it is a factor which is entitled to some weight on the side ·or .holding that the re
sultant relation is that of service as well as that of agency. 

In Labatt on Master and Servant, Vol. I, Sec. 66, the learned author draws the 
following conclusions-from the authorities and cases discussing the distinction between 
agency and services: 

"* * * (1) That the element of control over the details of the 
work supplies a reasonably precise test by which to distinguish servants 
from independent contractors; (2) that this test fails when it becomes nec
essary to trace the line which separates agents from independent contrac
t_prs; (3) that no criterion appropriate to all classes of cases has yet been 
suggested for the purpose of differentiating servants from agents. * * But 
for practical purposes the nature of the relationship created by a given con
tract of employment may be determined with reasonable precision by a 
corisidera,tion of the following elemertts: . 

(1) The exis~ence or absence of a right on the employer's part to control 
the employe as to t.he manner in which his functions are to be performed. 
This test is decisive, whatever may be the character of the work assigned to 
the employe. 

(2) The fact that the employe was engaged for a definite or indefinite 
period. * * * 

(3) The fact that the employe received his compensation, either in 
the form of fees and commissions or in the form of fixed wages or salary. 
With regard to these contrasted modes of compensation, the effect of the 
authorities, broadly speaking, may be said to be that, wherever the whole 
or a substantial part of the wages or salary of the employe consists of a spe
cific slim payable at the end of certain stated periods, the appropriate infer
ence ordinarily will be that he was a servant, even though the other evi
dential elements warrant the conclusion that the contra:ct was one of agency. 
* * * On the other hand, it is not necessary, in order to establish the 
existence of a contract of service, Lhat the employe should have been paid by 
wages or salary. If he is shown to have been under the control of the em
ployer in respect to the details of his work, he will be regarded as a servant, 
although his remuneration may have taken the form of a commission. But, 
having regard to the ordinary u'sa.ges of commercial life, it is clear that the 
fact of the compensation having been paid in the form of commissions is an 
element which tends strongly to show that the employe was an agent, and 
not a servant. 

(4) The fact that, under his contract, the employe was to derote his 
whole time to the alledged masit!T, or was l\t liberty to work for Qther employ
ers as well. Proof that the former of these situations existed points strongly 
but not conclusively, to the inference that the employe was a servan't; and 
if it is also shown that the employe was remunerated by fixed wages, or sal-

https://dismiss.ed
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ary, service is perhaps i1'erable as a matter of law. On the other hand, the fact 
that he was doing work for other employers besides the alleged master will not 
of itself exclude the inference that his relation to the 12.tter was that of a 
servant. 

(5) The fact that the employe was or was not bound to furnish ac
counts. Evidence that the employe was subject to this obligation does not 
of itself prove that he was a servant rather than an agent." 

The California Industrial Accident Commission seems to have regarded fuli 
time employment an evidence of service in several cases. See 

Skidmore vs. Brown, 2 Calif. Ind. Acc. Com. 492. 
Horgan vs. Kinney, Id. 932. 
Rosenberg vs. Western :Mercantile Co., Id. 665. 

On the other hand, the Connecticut commission in Fineblum vs. Singer Sewing 
Machine Co., 1 Conn. Comp. Dec. 126, held a salesman and collector on a purely 
commission basis, who employed various persons to help him, to be an independent 
contractor and not an employe, the real basis of \he decision, as stated by Bradbury 
1n his work on Workmen's Compensation, p. 150, being: 

"That the man was conducting an independent businesi:i, inasmuch as 
he employed other people from whose services he derived a profit." 

It will be noted that in this case the general a.gent derives a profit from the activities 
of the special agenj;~ who are appointed by him. 

But while it is undenfa.ble that we would have to take account of the f2.ct of full 
time service, if it were actually present in the case under consideration (though the 
fact itself would not be conclusive either way), it appears that the precise nature of 
t\he full time service, stipulated for in the paragraph of the contract which has been 
quoted, is not \hat which the authorities generally lay stress upon for such purpose; 
for the negative covenant set forth in the fifteenth paragraph is merely that the gen
eral agent shall not "give his time or attention to any other business or employment." 
The question naturally arises as to whether this means that he shall not devote time 
to the interests of any other enterprise or employment than the affairs of the Union 
Central Life Insurance Company, or merely that he shall not give any of his time 
to any other business or employment than the life insurance business. 

As throwing light upon the solution of this questjon, reference may be had to 
paragraph 9 of the contract, in wJ--ich the general agent promises 

"That he will act exclusively for the party of the first part, so far as to 
tender first to it, all applications of insurance obtained by him." 

This makes it clear that the idea of exclusion set forth in the fifteenth paragraph is 
not so strict as to require full time devoted to the interests of the employer's busi
neEs, in the exact sense of the word. 

Taking the tests laid down in the last quoted authority, the conclusion seems 
to follow pretty clearly that the general agents of the Union Central Life Insurance 
Company are not in its "service" in the sense under discussion. There is apparent 
no right on the part of the company to control the general agents as to the manner 
in which their functions are to be performed. While the appointment is for a term 
of ten years, it is clear that there is nothing in the contract which binds the general 
agents to the performance of specific services during t_hat period. The method of 
compensation, which is by commissions, is that which is more appropriate to the re
lation of agency than that of service. 
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The general agent is at liberty, to some degree at least, to work for other com
panies than the Union Central Life Insurance Company, and his duty to furnish ac
counts is one which is necessary for the purpose of computing commissions, etc., and 
in nowise supports the view that service, instead of agency, was contemplated. 

In short, it would be only in a remote and artificial sense, if at all, that one could 
regard the general agenb of the company as its physical instrumentalities, perform
ing work for it under the guidance of the minds of its officers. Primarily, and almost 
exclusively, these general agents exercise their functions for the benefit of the business 
of the company by way of bringing third parties into profitable contractual relations 
with it. 

It is therefore the opinion of this department that the general agents of the Union 
Central Life Insurance Company are not its "employes" within the meaning of the 
workmen's compensation act. 

What has been said with respect to the general agents applies even more clearly 
to the special agents, both in 4heir relation to the company itself a;nd in their rela
t,ion to the general agents, whose appointees they are. Between such special agents 
and the general agents and the company, tripartite written contracts are made. I 
shall not quote these contracts, which are quite similar to those made between the 
company and its general agents, except that there is not even the remotest inference 
to be drawn from such special agent contracts that they are to devote all their time 
or indeed any specifi~d part or a portion of their time to the business of the company. 
They can not be regarded as employes of an independent contractor, within the mean
ing of the third paragraph of section 1465-61 G. C. (107 0. L. 159), and commented 
upon in the previous opinion of this department under date of December 7, 1917, 
(No. 834, Vol. III, Opinions- of the Attorney-General for 1917, p. 2246), which seems 
to have given rise to the present question, for the short and simple reason that they 
are not employes of any one. 

Summarizing, the conclusions of this department are as follows: 
The officers of a private corporation are not, as such, its employes, within the 

meaning of the workman's compensation act; but the fact that a person is an officer of 
such corporation does not preclude his acting for the company in some additional 
capacity which may make him an employe. 

The general agents of the Union Central Life Insurance Company are not its 
employes within the meaning of the workman's compensation act. 

The special agents of such company are not its employes within the meaning of 
that act. 

All these questions are questions of fact, to be answered ultimately by the Indus
trial Commission upon such evidence as may be available. I have assumed, in dealing 
with the second and third of them, that all the relevant facts were before me. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

437. 

HUSBAND AND WIFE-MARRIAGE OF W0MAN TO MAN HAVING WIFE 
LIVING AT THE TIME VOID AB IN/TIO. 

1. The rrwrriage of a woman to a man having a wife living at the time is absolutely 
void ab inuio. 

2. While the Ohio statutes authorize the courts to grant a divorce on the ground that 
either party had a husband or wife living at the time of the marriage from which the divorce 
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is sought, the purpose or office of such statutes is to secure a judicial determination and 
record of the fact that the second marriage u·as t·oid ab initio, and not to recognize the mar
riage for any other purpose as between parties. Such marriage, being absolulely t·oid from 
the beginning, can confer no rights on either party, in the absence of distinct and positfre 
legislation to that effecl. 

Cou;:11m:s, OHIO, June 28, 1919. 

Ho:-.. JA~IES :\I. Cox, Goi·ernor of Ohio, Columbus, Ohio. 
:\IY DEAR GovERNOR:-Your letter of June 19, 1919, enclosing a letter received 

by you from Hon. Frank L. Polk, Acting Secretary of State, and requesting an opinion 
as to the effect of a decree entered in a divorce proceeding based upon the ground that 
the defendant had a wife living at the time of the marri:tge, was duly received. 

The letter from the acting secretary of state, omitting formal parts, reads as fol
lows: 

"This department has received an application for passport from one 
Anna Paulson of Dayton, Ohio, a native of Sweden, who states that she 
obtained American citizenship by marrying Theodore L. Lockamy, who at the 
time of their marriage appears to have been a resident of Montgomery county, 
Ohio. Subsequent to the marriage it was discovered that Mr. Lockamy had 
been formerly married, and that his wife was still living and that he had not 
been divorced at the time of his marriage to Miss Paulson. Miss Paulson 
then sued Mr. Lockamy for divorce and a certified copy of the order granting 
same has been supplied to this department, and a copy is enclosed herewith. 

The question of the citizenship of Miss Paulson now before the depart
ment seems to depend upon whether the 'marriage' of l\Iiss Paulson and Mr. 
Lockamy was such a marriage as to confer citizenship upon her under the pro
visions of section 1994 of the Revised Statutes of the United States: 

'Any woman who is now or may hereafter be married to a citizen of the 
United States, and who might herself be lawfully naturalized, shall be deemed 
a citizen.' 

Since the effect of the divorce decree is a matter to be determined by the 
state law of Ohio, this department respectfully requests your opinion as 
to whether the divorce decree completely annuls the marriage and leaves 
the parties as though it had not taken place, or whether it simply dissolves 
the marriage relationship from and after the date of the decree." 

The question whether or not a bigamous marri~e is void or voidable is the sub
ject of an extended note in 1916 C, L. R. A. pages 711 et seq. The American and 
English cases are collected and reviewed, and the authorities summed up as follows : 

"At common law and in the absence of statutory provision having a 
modifying effect, a civil disability, such as havioig a lawful living husband or 
wile by a former marriage, renders a subsequent marriage absolutely void ab 
initio, in consequence of which it is good for no legal purpose, no decree of 
nulliw is necessary to the existence of the original right,s of the parties, and 
its invalidity can be maintained in any proceeding either before or after the 
death of the parties and irrespective of whether the question arises directly 
or collaterally. 

And in many jurisdictioni; a bigamous marriage is expressly declared by 
legislative enactment to be illegal and void from the beginning. And the 
effect of such a statute is not altered by the fact that it also provides for 
actions to annul such marriages. 

And even where the s'tatutes merely declare persons. egally married 
'incapable' of contracting another marriage under penalty,, he I ubsequent 
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marriage of one of the parties is an absolute nullity. So, under a statutory 
provision that no subsequent or second marriage shall be contracted by any 
person during the lifetime of any former husband or wife undivorced, a marri
age by a woman or man having another husband or wife living and undivorced 
is void and of no effect, and not merely voidable, so that no decree of nullity 
is necessary. And in fact it seems that express legislation is necessary m 
order to render a bigamous marriage voidable only. Thus, it has been held 
that the fact that the legislature has authorized proceedings to obtain divorce 
where either of the parties had a former husband or wife living at the time 
of the solemni,ing of the second marriage does not constructively render 
such second marriage voidable only, but rather simply permits the parties to 
have the subject judicially investigated and determined, and that to render 
such a marriage valid or voidable only would require distinct and positive 
legislation. 

But notwithstanding the fact that a bigamous marriage is absolutely 
void, and that no judicial sentence of nullity is necessary, the courts will 
entertain a suit to so declare it, this right being granted in some jurisdictions by 
express statutory provision, and in others by making the second marriage a 
ground for divorce. It has been said that the reason for this lies in the im
portance to society of having such questions judicially determined, and not 
left to depend upon proof of material facts at a time when it might be difficult to 
make such proof, and also in the quiet and relief to the parties obtained thereby. 
* * * * * * * * * * * * * 

In a number of cases the courts, without expressly stating whether the 
marriage of a person having a husband or wife living by a former marriage 
was void or merely voidable, have annulled the second marriage in direct pro
ceedings instituted for that purpose. And without expressly deciding whether 
the marriage of a person having a former husband or wife living was void or 
voidable under a statute providing that such a marriage may be declared 
null on the application of either party during the life of the other, it has been 
held.that surh a marriage should upon proper application be set aside.'' 

It is also said in the salne note that, in the absence of statutory provision to 
the contrary, the · conqlusion that a bigamous mP,rriage is void c~.nnot be altered or 
::diected by the good faith of the contracting p2,rties or want of knowledge. The 
effect of a marriage where ::,, former wife or husband has been !lbsent for such length 
of time as to raise a presumption that he or she is dead is also discussed, but that ques
tion does not seem to be involved in the present inquiry, and I express no opinion 
concerning it. 

The exact question was presented to and decided by the supreme court of Ohio 
in Smith vs. Smith, 5 0. S., 32. In that case Ruth Dennis, while her husband was 
living, married David Smith. During this latter coverture Smith was seized of an 
estate of inheritance in oertain lands, and upon his death Ruth commenced an action 
to secure dower in the premises. Her cl!lim was resisted on the ground that her mar
riage to Smith was void. 

In the opinion the court, speaking through Judge Swan, said: 

"It seems to be conceded by the counsel for the complainant, Ruth Smith, 
that if her marriage to Smith was absolutely void, she is not entitled to 
dower in his estate. Such is undoubtedly the 12,w; P.Ilcl it is equally well 
settled, that a second marriage, as in this case, while the first husband was 
living, is absolutely void, unless the legislation of this state ht>.s rendered such 
second marriage voidable only. 
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It is sr.id tkt the statute which e.uthorizc-s proceedings to obtP.in a di
vorce, 'where either of the parties had a former husband or wife living at the 
time of solemnizing the second marrw,ge' (Swan's Stat. 325, section 1), does, 
constructively, render such second marrir.ge voicl.r.ble only. The fact of a 
prior marrfage m:>.y be one of doubt; and hence this provision permits parties 
to have the subject judicially investig:c>.ted and determined. Another ob
ject of this provision was, probably, to give alimony to the second wife of a 
man who hed a former wife living. Besides, to render such second marriage 
valid, or voidable only, until decree of divorce, would require distinct and 
positive legislation." 

In Wright vs. Lore, 12 0. S., 619, the court protected the innocent children of 
a bigamous merriage in the enjoyment of certain rights secured to them by a statute 
specially applicable to such cases, "elthough," as the court said, "the marriage must 
be deemed in law a nullity." 

In Kennedy vs. Cowie, 4 N. P. 105, it appears that the complainant had inr.o
cently married a man who had a wife living at the time. The court, following Smith 
vs. Smith, supra, held the marriage absolutely void. 

In the opinion, at page 108, the court said: 

"In this ciase the plaintiff was in no way to blRme for the unlawful union, 
she entered into it in good faith, and had a lawful right to contract the mar
riage relation. She was the innocent victim of deceit and fraud. But if 
we read this opinion of the supreme court aright, to render this marriage 
voidable merely would require distino't and positive legislation, and until 
we have such legislation such marriage is absolutely void. * * * 

The supreme c.ourt says in substance tJrnt tfie reason for making this 
unlawful marriage a ground for divorce, was to permit either pli.rty to have 
the subject judicially investigated and determined. And that another 
reason 'was P-_robably to give alimony to the second wife of a man who had 
a former wife living.' In short, to settle th'e qur.1,tion 1u1 to the- validity of 
the marriage, and to give the wronged woman, if he were guilty, compen
sation and damages out of his property. 

A man can have but one Jawfiil wife living. For the sake of conven
ience we sometimes sp_eak of a man as having two wives, or wife number 
one and wife number two and of wife number three, but legally a man can 
have but one wife living. No matter how innocent a second woman may 
be of any wrong-doing, no matter how much she may be deceived in enter
ing into the marriage relation, if the man has at the time of his marriage with 
her, a wife living, she cannot be his lawful wife." 

In State vs. Moore, 1 0. D. (Reprint) 171, it was held that 

"Tl\'e marriage of a person having a former hw;band or wife living, 1s 
void ab initio, and not merely voidable, by the common law." 

J;n Fultz vs. Fultz, 21 0. D., 159, a married woman believing her husband to be 
dead, married another man. In an action against the latt'er for divorce on the grounds 
of gross neglect of duty and cruelty, her application for temporary alimony was de
nied, for the reason that 

"The second marriage was absolutely void and the plaintiff is not, and 
never was the wife of defendant." 

An examination of the Ohio statutes fails to disclose any distinct and positive 

https://marrir.ge
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legislation making the second or bigamous mP.rrmge valid or voi4able only (as re
quired by Smith vs. Smith, supra), so as to take the case out of the common law rule 
declaring such marriages to be absolutely void. The furthest the legislature of this 
state has gone in that direction has been to permit illegitimate children to inherit 
and transmit inheritance to and from their mother, etc. (section 8590 G. C.); to de
clare children born of parents whose marriage is null in law, to be legitimate (section 
8591 G. C.); to authorize courts to grant a divorce on the ground that either party 
had a husband or wife at the time of the marriage, and to pronounce the marriage 
contract dissolved, etc. (section 11979, 11986 G. C.); to provide that the granting of 
a divorce shall not affect the legitimacy of the children (section 11987 G. C.). To which 
also m'.'.y be added that relief may be obtained in equity as to property accumulated 
by the joint efforts of the parties. See Fultz vs. Fultz, supra. 

It would seem that if a second marriage is absolutely void ab initio, the purpose 
or office of the Ohio statutes authorizing the courts to grant a divorce on the ground 
that either party had a husband or wife living P,t the time of the second marriage is 
to secure a judicial determination and record of that fact, and not to recognize the 
marriage for any other purpose as between the parties, and that such marriage can 
confer no rights upon either party, in the absence of distinct and positive legislation 
to that effect. 

Whether or not such a marriage will support a claim of citizenship is a federal 
question, upon which I express no opinion. 

Respectfully, 
JOHN G. PRiCeJ, 

A tiorney-General. 

438. 

DEPUTY SUPERVISOR OF ELECTIONS-DAYS OF REGISTRATION IN 
QUADRENNIAL REGISTRATION CITIES-HAVE AUTHORITY TO PAY 
FOR ACTUAL WORK OF REGISTRARS-FOUR DAYS MAXIMUM
SUBMISSION OF CONSTITUTONAL AMENDMENT OR REFERENDUM 
IN MUNICIPAL ELECTION; DOES NOT MAKE STATE ELECTION UN
DER SECTION 4900 G. C. 

1. In quadrennial registration cities the days of registration in uneven years are 
Friday and Saturday of the third week prior to the November election and payments made 
to registrars for registration on other days is illegal. 

2. Boards of deputy state supervisors of elections in quadrennial registration cities 
have authority to pay registrars for actual work performed by such registrars under the 
statutes, outside of the two registration days in uneven years and, considering the nature 
of the duties put upon such registrars outside of registration days, an allowance of four 
days' pay in all, at four dollars per day in quadrennial registration cities in uneven years, 
would be fair and not excessive. 

3. Registrars are entitled to compensation for making alphabetical lists of electors, 
transferring electors, and calling for supplies, the amount to be set by the board of deputy 
state supervisors. 
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4. The submi&Sion of a constitutional amendment or referendum in a municipal 
election does not make such election a stale election under section 4900 G. C. 

Cou;:.rnc:s, Omo, June 28, 1919. 

The Bureau of Inspection and Superui.sion of Public Offices, Columbus, Ohio. 
GEXTLE~1Ex:-Acknowledgement is made of your letter requesting an opinion 

upon the following statement of facts: 

"Covering the registration for election of November 6, 1917, the city 
of Portsmouth, Ohio, made up a pay-roll for two registrars for each precinct 
of the city, and for your guidance we are copying pay-roll of one precinct 
as follows: 

Precinct A Days of No. 
1st Ward service. of Per Total 

Names Oct. Nov. Days day due. 
Fred Brodbeck 4-11-19-20 5 5 $4 $20.00 
Frank Duplain 4-11-19-20 5 5 84 $20.00 

,ve a1so have a letter from State Examiner Heck under date of Novem
ber 2, 1918, as follows: 

'I again enclose you voucher No. 206, representing the pay-roll of regis
trars for the election of November 6, 1917. Under date of Novemb'er 11, 1918, 
you state that we should make findings for recovery jointly against the persons 
drawing the excess, the board of elections authorizing, and the city auditor 
paying. You further state that the city of Portsmouth, being a city in which 
general registration is required at presidential elections only, the law as found 
in section 4900 G. C. would govern and that the registrars should have been 
paid for two days instead of five. 

For this reason I submit the proposition for your further consideration 
and ask you to read in connection with section 4900 G. C. the provisions of 
section 4894, which seem to be in conflict. 

You will note that section 4894 stiP.ulates that the days for regis
tration of electors in cities that have qwi,drennial general registration and 
yearly registration of new electors where general registration is required only 
in presidential years, shall be Thursdr,y in the fifth week, Thursday in the 
fourth week, and Friday and Saturday in the third week next before the day 
of general election in November of each year. 

The part underscored applies to cities where there is general registration 
only in presidential years, ::md hence applies to Portsmouth and all other 
cities of the state having a population of less than 100,000. 

It would seem from section 4894, that four days were stipulated for regis
tration. 

Now we turn to section 4900-which stipulates that in all except annual 
registration cities, the registration of new voters or electors, for other than 
presidential and state elections, shall take place on Friday and Saturday in the 
third week before any such election, or but two days set apart for such reg
gistration. 

Question-How do you reconcile the apparent conflict in these two sec,
tions? If the conflict exists, which of tlie two sections govern? I wish you 
would fully consider this as the question will be ra~ed if a finding is returned. 

Again, I refer you to section 4901, which requires the registrars, after 
registration is over, to make a thorough canvas for the purpose of ascertaining 
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whether any of the electors iegistered have removed or died and to 
make a rep'ort to the board of elections. 

Question-Under this section may the board of elections allow the 
registrars' time outside the regular registration days? 

Again, under sectjon 4916, the registrars on Monday in the week pre
ceding the November election are required to prepare an alphabetical list 
of all electors registered in their preoincts. Said list to be furnished the board 
of elections for the purpose of having three copies printed, two of which shall 
be posted at the polling pla®s. 

Question-Can the board of elections allow the registrars pay for the 
Monday on whjch they are required to prepare these lists? 

Lastly-I refer you to section 4944 which states: 
'The registrars of each election precinct in such cities (meaning all cities 

less than 100,000) shall be allowed and paid for their services as registrars 
four dollars per day and no more for not more than six days at any one elec
tion.' 

Now I wish you would fully consider these sections to which I have called 
your attention, and after consideration give me your opinion as to whether 
the board of elections were legally warranted in authorizing the registrars to 
be paid for five days for the No:1rnmber, 1917, elec\ion. I hope that you will 
find that they were not so warranted, as it looks tp me like a useless expense. 

Since writing you I wrote several of the city auditors of the state t,o 
ascertain what the board of elections was doing in their cities as to regis
tration on other than state elections. The replies indicate the following in
formation: 

REGISTRARa FOR ELECTION, Nov. 6, 1917. 

City No. of days. Amount paid Registrars. 
Canton 2 :iil,792.00 
East Liverpool 3 420.00 
Sandusky 4 980.00 
Steubenville 6 776.00 
Springfield 3 1,5[6.00 
Lorain 4 672.00 
Zanesville 5 1,400.00 
Lima 4 1,216.00 
Newark 4 946.00 

You will note that of the nine cities only one had but two days regis
tration for the November election of 1917, and that the city of Canton. 

Please let me hear from you at your very earliest convenience and return 
enclosed voucher. 

Yours very truly, 
WILL E. HECK.' 

We should like your written opinion in answer to these questions. Mr. 
Heck's preceding letter asked the question whether more than two days of 
registration could be paid for." 

Bearing upon the same matter in a subsequent communication you say: 

"In connection with our request for opinion relative t'o election and regis
tratjon charges in {he city of Portsmouth, Ohio, in which request we em
bodied in detail copy of letter received from State Examiner Will E. Heck, 
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uncl.er date llf Xovember 23, 1918, we desire to ePll your 2ttention to one 
point as follovs: 

In the election of Xovember 6, 1917, which wM a municil?2.l election, a 
vote was taken at the s2me time covering a constitutional amendment pro
hibiting the sale of intoxicating liquors. 

We are desirous of furnishing you this ipJormation, as we are not satis
fied in our own minds whether this will have any bearing or not, upon the 
questions involved." 

Fom the above statement of facts, it would seem that the deputy state super
visors of elections of Scioto county conducted a registration in the respective pre
cincts for four days prior to the municipal election of 1917, such days being October 
4, October 11, October 19 and October 20, or in other words, the Thursday in the 
5th week, the Thursday in the 4th week and Friday and Saturday in the third week 
next before the day of the general election in November, 1917. 

In the proper analysis of the sections of the statutes which bear upon registra
tion in cities, matter that is pertinent to the inquiry herein is found in sections 4871, 
4872, 4879, 4893, 4894, 4900, 4901, 4903, 4916, 4917, 49115, 4919, 4921 and 4944, all 
of which treat in more or less degree on the duties of the registrars and the times and 
manner in which they are to perform their work. 

Section 4872 reads: 

"In cities which now or hereafter may have a population of eleven 
thousand eight hundred and less than one hundred thousand, when so ascer
tained, a general registration of all the electors therein shall only be had 
quadrennially at each and every presidential election, at the time and upon 
the days hereinafter specified. At all other state or public elections those 
electors only of such cities shall be requ,ired to register as may be new elec
tors or who have moved into any precinct of such city since such gener:il 
registration." 

Section 4879 reads: 

"On or before the first day of September each year, the board of deputy 
state supervisors shall appoint for each election precinct in such city two elec
tors of the city to act as registrars of the electors and also as judges of election 
in such precinct, On or before the first day of October each year, the board 
shall appoint two additional judges of eles:tions and two clerks of electtons 
for each precinct of such city." 

It is noted that you call attention to the piresumed conflict which seems to exist 
between section 4894 and section 4900, and it is advised that section 4894 refers to 
the registration of electors which takes place in those years in which a state election 
is held, that is, in the even years. The section which governs the days of registra
tion, in the uneven years, in cities which have quadrennial general registration, and 
in which class the city of Portsmouth belongs, is section 4900 G. Q., which reads 
.as follows: 

"In cities in which a general registration of electors is required at pres
idential elections· only, at all other state or other public elections, those 
electors who have been duly registered at such general registration and have 
not removed from the precinct in which they then registered at such gen
eral registration in such city shall not be required to register. But at surh 
state or other public elections, at the times hereinbcfore pro-vided for reg-
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istration days, only those electors of such city shall be required to register 
as may be new electors or who have moved into a precinct of such city since 
a general regist;ration and have not been registered therein, except that at 
such public election, other than presidential and state, such rest_ristration shall 
take place on Friday and Saturday in the third week before any such elec
tion. • • *" 

From the above section it is apparent that for the actual work of registration in 
uneven years the days of such registration shall be Friday and Saturday in the thi1d week 
before any election, unless the year in question is one in which there is a state or pres
idential election, when such days named in section 4900 G. C. do not apply. It is 
entirely proper, however, to call attention to the fact that the two days provided 
for in section 4900 G. C., for the registration in precincts of new electors in other years 
than the state election years, is not the only work which devolves upon the registrars 
who have been appointed by the deputy state supervisors of elections. Thus one 
of the first duties which such registrars have to perform, even before the two days 
set aside for registration of new electors in the several precincts, is set forth in section 
4893 G. C., which reads as follows: 

"On Wednesday in the fifth week before the November election, each 
year, the registrars of eac;h precin£t in such city shall apply for such lists 
·and such registers and the map of their precinct, and such printed instruc
tion for the discharge of their duties as the board of deputy state supervisors 
may lawfully prescribe." 

Again, in section 4916 G. C., it is noted: 

"On the day following each registration day, unless such day be Sunday 
or a registration day, in which event on the next succeeding day, each yea1, 
\he registrars of each elecljion precinct shall make an.cl deliver to the board 
of deputy state supervisors at its office in such city a true list of the names 
of all electors registered by them in their respective precincts on the preced
ing day or days, arranged in the alphabetical order of their surnames, followed 
by their full Christian names and residences, and having the registry number 
of each prefixed. * * *" 
It will be seen. from the above section that on the day following each registra

tion day, unless such day be Sunday or registration day, it is mandatory upon the 
registrars to prep-are a true list of the electors whom they have registered in the pre
cincts during the registration days, which, as before shown, were Friday and Sat
urday, and as section 4916 provides that this shall not be done on Sunday, the prep
aration of this list is contemplatf:d as being made on Monday following the Friday 
and Saturday stated as the two registration days in cities of this class. The prepa
ration of this list of electors for the board of state supervisors is a matter of great im
portance, as indicated in sections 4916 and 4917, and must be made alphabetically 
rn the same can be printed for posting at the polling place of such precinct within 
five days after such boards receive such list from the registrars, and in addition there 
shall be delivered to the controlling committee of each political party or authorized 
committee of each set of candidates nominated by petition, a printed list which shall 
include all the names registered in such precinct. It is further provided that upon 
the completion of such registration the board of deputy state supervisors in such county 
containing a registration city, shall cause at least fifty additional copies of such list 
to be printed and bound in pamphlet form for immediate distribution, such being 
the language of sect.ion 4917 G. C. Registrars should be allowed credit for the proper 
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preparation of such precinct list for the board of deputy state supervisor and should 
be given ample opportunity. 

It will be seen from the above section that on the day following each registration 
day, unless such day be Sunday or registration day, it is mandatory upon the regis
trars to prepare a bue list of the electors whom they have registered in the precincts 
during the registrntion days, which, as before shown, were Friday and Saturday, 2,nd 
as section 4916 provides that this shall not be done on Sunday, the preparation of 
this list is contemplated as being made on Monday following the F1iday and Saturday 
stated as the two registration days in cities of this class. The preparation of this list 
of elec'tors for the board of state supervisors is a matter of great importance, as incl.i
cated in sections 4916 and 4917, and must be made alphabetically so the same can 
be p1inted for posting at the polling place of such precinct within five days after such 
boards receive such list from the registrars, and in addition there shall be delivered 
to the controlling committee of each political party or authorized committee of each 
set of candidates nominated by petition, a printed list which shall include all the names 
registered in such precinct. It is further provided that upon the completion of such 
regist1ation the board of deputy state supervisors in such county containing a regis
traticn city, shall cause at least fifty additional copies of such list to be printed and 
bound in pamphlet form for immediate distribution, such being the language of sec
tion 4917 G. C. Registrars should be allowed credit for the proper preparation of 
such precinct list for the board of deputy state supervisors and should be given ::1mple 
oppo1 tunity to do it correctly, for aside from the use to be made of such lists, as con
templated in the statute, the voters in the precinct are entitled to know the names 
of any who are illegally registered that they may be challenged in the election, and 
such print~d duplicate lists might be later used as an exhibit in a court proceeding 
wherein a recount may have been demanded on some particular office or issue. 

As to the further duty of the registrars, aside from the two days of actual regis
tering of voters in uneven years, attention is invited to section 4919, which reads: 

"On Monday, the day preceding the November election in eac'h year, 
the registrars of each election precinct shall meet at two-thirty o'ciock after
noon at the polling place appointed for holding elections therein, and there 
remain in session until five-~hirty o'clock afternoon central standard time. 
At this meeting, they shall receive and act upon any application for either 
granting or receiving certificates of removal or correction of mistakes, 
as herein provided foi. * * *." ~ 

Section 4921, bearing upon the same Monday as indicated in section 401!), also 
reads: 

"On Monday, the day preceding the November election in each year, 
the registrars, as judges of election and the other two judges of election in 
e~.ch precinct shall meet at the polling place appointed for holding the election 
therein at seven o'clock afternoon, punctually, and then and there organize 
as a board by electing one of their number by ballot as chairman. • • * " 

From these two sections it is noted that on the day preceding the Tuesday on 
which elections are held in Ohio, the registrars are mandatorily told to meet in their 
respective precincts and remain in session until 5:30 o'clock for the purpose of grant
ing or receiving certificates of removal and that a short time P.fter, at 7 o'clock, they 
are to meet punctµally with the other two judges of elections and the two clerks, who 
are to be on duty on the following day, and organize as a board for the election of the 
following day. 

Section 4944 G. C. reads as follows: 
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"The registrars of each election precinct in such ~,ities shell be allowed 
and p:i,id for their scrvic es as registmrs four dollars per day arid no more for 
not more than six daysl'.t any one election'. * * * No registrar, judge 
or clerk shall be entitled to the compensation so fixed except upon the allow
ance P,nd order of the board of deputy st2te supervisors made at a joint session, 
certifying that er.ch has fully performed his duty according to law as such, 
and sb,ting the number of de.ys' service actually performed by ee.ch. Such 
allowance and order shall be certified by the chief deputy P,nd clerk of the 
board to the city or county auditor." 

This section provides the mr.ximum pay that can be allowed by a board of deputy 
state supervisors in any registration city to the registrars for all duties performed 
prior to such election de,y 11,nd such p2,y is limited to six days and actual duty must 
be shown on each and every one of the days in question for which pay is demanded. 

From a reading of the sections quoted herein, bearing upon registration times, 
duties and pay, it will be noted briefly that there are actually five days prior to the 
election in such munic~pality h:wing quadrennial registration in which the registrars 
are required to perform some duty pertaining to the city registration. These days 
are, first, on Wednesday in the 5th week before the November election; second, the 
registration days on Friday and Saturday in the third week before such election; third, 
the Monday following such registration period of two days for the making of regis
tration lists; fourth, the Monday immediately preceding the November election on 
which afternoon the registrars shall meet in their precincts to grant or receive certifi
cates of removal, etc. 

Bearing upon the question of the number of days for which registrars may be 
paid prior to any election, attention is invited to Opinion No. 1985, issued by the At
torney-General on Oc'tober 18, 1916, Vol. 2, page 1692, wherein it w~s hield toot 

"Registrars of electors in registration cities are entitled to compensa
tion for one day for applying to the deputy state supervisors of elections for 
lists, registers and maps and making and delivering the alphabetical lists 
of registered electors where such compensation is Lllowed, and ordered by 
the deputy state supervisors of elections according to the provisions of sec
tion 4944 G. C., and the total number of days for which compensation is so 
allowed does not exceed six." 

This opinion ~as rendered by the Attorney-General to the secretary of state 
upon a question which came from the city of Youngstown as to the number of days 
for which registrars could be paid. Quoting from such opinion: 

"From the language of the foregoing pTovision (4916 G. C.) it is clearly not 
contemplated that it shall be the duty of the registrars to make the alpha
betical lists of registered electors thernin required on the registration days 
named in section 4894 G. C., supra. On the contrary, these lists are required 
to be made on a succeeding day with the exceptions mentioned." 

Again the opinion says: 

"I am led to conclude that it was intended that there should be conferred 
upon the deputy state supervisors of elections authority to allow to registrars 
compens2.tion, if not in excess of one day, for or in lieu of their services in 
making ap;:-lic:,tion 'or su~plies and in maki: g the alphabetical list of regis
tered electors. So that in the even numbered years the aggregate number of 
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days of service, making an allowance of one day for making application for 
supplies on the Wednesday in the fifth week before election, and in making 
the aphabetical list of electors, will be six. 

While the board of deputy state supervisors of elections Illl',y in the exer
cise of its discretion allow compensation t-0 registrars for six days * * * 
this opinion may not be construed to hold that the provisions of section 4944 
G. C. impose upon the deputy state supervisors of elections any duty to allow 
compensation for the maximum number of days therein prescr:b3d." 

Your attention is also invited to an opinion of the Attorney-General, d'.'.ted April 
19, 1910, and addressed to Hon. Horace L. Small, City Solicitor, Portsmouth, Ohio, 
found on page 974 of the Annual Report of the Attorney-General for 1910-1911, and 
the question therein raised is pertinent to the one herein as to whether registrars could 
be paid for Thursday in the fifth week preceding the day of election, as was done in 
1917, in the case before us. Such opinion says: 

"In the flJ,11 of 1909, the deputy state supervisors of elections for Scioto 
county, under mistake of li\w, undertook to hold a registration of new voters, 
etc., on Thursd2,y in the fifth week preceding the day of election. The mis
take of law was discovered and no furthe1 registration of electors was hi>,d 
until Fridr,y and Saturday in the third week preceding the election. Said 
deputy supervisors have now drawn vouchers for the compensation of regis
trars and clerks and for the other expenses of such registration, including 
that of the first day above referred to, and the same have been presented to the 
city auditor for allowance. Shall the city auditor allow the same, p2,rticularly 
such portion thereof as relates to the expenses incurred and compensation al
leged to be payable on account of said first day's registration?" 

Commenting upon such registration held in Portsmouth prior to the Friday and 
Saturday in the third week preceding the election and held on Thursday in the fifth 
week preceding the day of the November election in 1909, and corresponding to the 
facts herein stated as regards the November election of 1917, the Attorney-General 
said: 

"In my opinion the auditor should not issue his warrant for any expenses 
incurred or compensation alleged to be payable on account of said first day's 
registration. It is conceded, of course, that there is no authority for hold
ing such registrat_ion on the day named in the odd numbered years in quad
rennial registration citJes; this is clear under former section 2926h Revised 
Statutes." 

It is pertinent to remark here that the section construed, 2926h Revised Statuter., 
was placed in the General Code as it now appears in section 4894 G. C. without any 
change whatever as regards the days mentioned therein. That is to say, the days 
occurring in the Geneml Code under section 4894 G. C. are the specific days which 
occurred in section 2926h R. S., upon which this opinion regarding the Portsmouth 
election officials, was issued. Concluding, the Attorney-General said: 

"I am, therefore, of the opinion that the board of state supervisors of 
elections being without authority to order registration to be had on the day 
in question, none of the expenses and compensation could be lawfully charged 
against the public funds. • • • Public officers may be paid from the 
public treasury compensa~ion for such services only as are expressly re
quired to be performed by law." 



724 OPINIONS 

Your table of Ohio cities which have quadrennial registration shows consider
able variation as to the number of day's pay allowed to registrars in such cities, such 
table showing that the payments have been made all the way from two days in Canton 
to six days in Steubenville for the year 1917. It may be said, however, trat as re
gards Canton, the statement that payment was made for two days is error, as the 
clerk of the board of elections of Sta1k County advises that they have uniformly 
allowed four day's pay for municipal election year. You also say in your later com
munication that at such municipal election a vote was taken at the same time on a 
constitutional amendment prohibiting the sale of intoxicating liquors and indicate 
that such vote on the amendment in question might have something to do with t'1e 
registration payments as to whether the election in question was a state election or 
a municipal election. On this point you are advised that the mere fact that the con
stitutional amendment was submitted at the time of the municipal election and 
constituttd a separate ballot at such election does not take the election of November 
6, 1917, ~ut of its class as a municipal election held in an uneven year. 

The law contemplates that local boards of elections shall pay for not t,o exceed 
six days to each registering officer "for service13 as registrar" (section 4944), but such 
six days' pay could be granted in quadrennial registration cities only in even years 
when state elections are held, for in those years section 4894 G. C. establishes four 
regist,ration days, while section 4900 G. C. limits the actual registration days to the 
Friday and Saturday in the third week before any election in quadrennial registra
tion cities where such election is "other than presidential and state," that is, a munici
pal election in uneven years. As heretofore shown, the work of the registrars· is not 
all done on the two days of actual registration, for supplies must be called for, a half 
day for transfers is provided, as well as the preparation of duplicate alphabetjcal 
registration lists. But in taking care of any single one of these items it can hardly 
be shown that such duty takes an entire day; thus, the duty on the Wednesday in 
the fifth week prior to election is a mere calling for the supplies at the board of elec
tions and takes only a fraction of a day; the preparation of the alphabetical duplicate 
lists on the day following registration would hardly take a full day's time of two 
registrars working undisturbed, for in practice in many registration cities, the regis
trars use their spare minutes between callers and their two hours off between two 
and four o'clock in the afternoon, for bringing the lists near completion, and then 
remain after nine o'clock in the evening when registration cloees to ccmplete the 
work and deliver the alphabetical lists to the deputy state supervisors of elections. 
In other words, they have performed by extra labor what the law says can be done 
by them the following Monday in quadrennial registration cities, and surely they 
should be compensated therefor. Similarly, there is another fractional day beginning 
at two-thirty in the afternoon of iJ:ie Monday preceding the Tuesday election, when 
transfers are granted till five-thirty P. M. At seven P. M. the two registrars meet 
with the other two judges of election and organize for the following day's work, but 
this is part of the election judges' work and registration in precincts ends at 5:30 P. M. 
The regi,,tration day is a long day's work for it begins at eight A. M. and ends at 
nine P. M., with two hours off from two to four P. M., or eleven hours of actual ques
tioning the persons desiring to register. For this period four dollars is allowed for 
each day and if this is a day's work then the mere calling for the st:p; liei is not a 
day's work, nor is the three hours on Monday afternoon prior to election a full day's 
work, but the combining of all the service in calling for supplies, preparing the alpha
betical duplicate lists and making the transfers could very logically be called an 
additional two days' work, if the board of deputy stalte supervisors decided that services 
are rendered by the registrars. 

Seemingly, tJ:ien, the rule should be in quadrennial registration cities that since 
there are two days less of actual registration in uneven years than in even years when 
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state elections are held, the pay of registrars in uneven years should be two days less 
than in even years. So if the maximum of six days was allowed in a state or presi
dential election year, it follows that not to exceed four days could be allowed in an 
uneven year when registration days are reduced in quadrennial registration cities 
from four to two in number. It is for the board of deputy supervisors to decide if 
the extra work mandatorily placed on registrars outside of registration days is suf
ficient to allow full compensation for the two days above indicated, parts of which 
days are used (1) in preparing alphabetical lists, (2) transfers on the ::\Ionday prior 
to election, giving consideration also to the first call for supplies, but such compen
sation would hardly exceed four days in all for all registration services in a quad
rennial registration city in an uneven year, and such compensation is first, for two 
days' registration on the Friday and Saturday in the third week prior to election; 
second, for the additional work placed on the registrar in sections 4916 and 4919 
G. C. Your survey of Ohio quadrennial registration cities shows that in Spring
field and East Liverpool the deputy state supervisors allowed but one day for this 
additional work or three days in all in 1917, but conditions are not necessarily the 
same in all precincts or cities in making lists or transfers, and four days' compen
sation could be granted under the law in uneven years, if services ·commensurate were 
performed; under section 4944 G. C. the board must act on such compensation in 
joint session and certify the same to the city auditor by its chief deputy and clerk. 

It is therefore the opinion of the Attorney-General that: 
1. In quadrennial registration cities the days of registration in uneven 

years are Friday and Saturday of the third week prior to the November 
election and payments made to registrars for registration on other days is 
illegal. 

2. Boards of deputy state supervisors of elections in quadrennial regis
tration cities have authority to pay registrars for actual work performed 
by such registrars under the statutes, outside of the two registration days 
in uneven years and, considering the nature of the duties put upon such regis
trars outside of regist,ra.tion days, an allowance of four days' pay in all, at 
four dollars per day in quadrennial registration cities in uneven years, would 
be fair and not excessive. 

3. Regjstrars a.re entitled 1.o compensation for making alphabetical 
lists of electors, transferring electors, and calling for supplies, the amount 
to be set by the board of deputy state supervisors. 

4. The submission of a constitutional amendment or referendum in 
a municipal_election does not make such election a state election under sec
tion 4900 G. C. 

Respectfully• 
JOHN G. PRICE, 

Attorney-General. 
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439. 

ROADS AND HIGHWAYS-NO AUTHORITY FOR USE OF "MAINTEKANCE 
AND REPAIR" FUND IN HIGHWAY WORK. 

HELD, under the facts as stated in the opinion, that there is no authority for the use
of "Maintenance and Repair" fund in highway work. Opinion of August 17, 1917, 
adhered to. 

COLUMBUS, Omo, June 28, 1919. 

HoN. CLINTON CowEN, State Highway Department, Columbus, Ohio. 
DEAR Srn:-Receipt is acknowledged of your communication of recent date, 

reading as follows: 

"The much mooted question as to latitude and limits of the use of repair 
funds in reconstructing and repairing highways has given this department 
a good dea~ of worry and uncertainty as to just how far we may go in the 
use of such funds. A general opinion was rendered by your predecesso'r on 
the use of such funds, but m~re or less un~ertainty arises when we attempt to 
construe·this opinion in application to so many specific cases. A few days 
ago a request came to the department for aid in Geauga county and on two 
roads in Huron county, on_the ini11iative of the commissioners in each case, ask
ing for the repair of: 

lst.-Geauga County, Section "D" I. C. H. No. 15. By widening and 
adding a reinforced concrete top to an original concrete road, the surface of 
which was not reinforced in the beginning. You will note in this case the 
particular deviation from the original plan is widening. The basis of cost 
of this proposed improvement is 25 per cent. county and 75 per cent. state. 

2nd.-Huron County, Section "C," I. C. H. No. 455. By widening and 
adding bituminous macadam top course, the original surface of the road 
being wat,erbound macadam. In this case the departure from the original 
improvement is both in character of the paved roadway and the widening 
of the p!],vement. The ratio of cost for this improvement is $16,500.00 state 
funds and $11,000.00 county funds. 

3rd-Huron County, Section "N," I. C. H. No. 290. By constructing 
a monolithic brick surface on a surface originally constructed of concrete, and 
widening the traveled or paved portion of the roadway from 12 to 16 ft. the en
tire new surface to be of monolithic brick. The departure here from the -
original improvement is a change in the character of pavement and width of 
pavement. The basis of co-operation in the cost is $22,000.00 'state and 
i22,ooo.oo county. . 

"I have been directed to request an opinion as to whether or not this 
department may co-operate with the counties in the use of maintenance 
money as above indicated." 

Doubtless the opinion to which you refer is that dated August 17, 1917, appear
ing in Opinions of Attorney-General for 1917, Vol. II, page 1553, wherein the depart
ment reached the conclusion, as shown by the head note: 

"Where an improvement changes the width of the improved part of a 
highway from ten feet to fourteen feet, that part of the cost of such improve
ment to be borne by the state cannot be taken from the 'Maintenance and 
Repair' fund of the state." 

https://i22,ooo.oo
https://22,000.00
https://11,000.00
https://16,500.00
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An opinion along similar lines had also been rendered by this department under 
date of :\larch 12, 1917, Opinions of Attorney-General for 1917, Yo\. I, page 231, the 
head note reading as follows: 

"The funds derived from the registration of automobiles creating what is 
known a,s the 'maintenance and repair' fund can be used only for the up
keep of the intercounty and main market roads of the state and not for the 
reconstruction and rebuilding of the same." 

It is realized that instances arise wherein there is difficulty in distinguishing be
tween an "improv~ment" and a "repair," since after all a "repair," speaking generally, 
is an "improvement." This subject is dealt with in some detail in the two opinions 
above referred to. The following is quoted from said opinion of August 17, 1917: 

"In the improvement under contemplation the width of the highway is 
to be increased from ten feet to fourteen feet, thus making practically a 
new and different improvement from that which was originally made. 

It does not seem to me that such a change could be brought under the 
term 'maintenance and repair,' and thus be paid for out of the fund which is 
particularly set aside for maintaining and repairing improved highways of the 
state. 

::\ly predecessor, Hon. Edward C. Turner, in Vol. I, of the Opinions of the 
Attontiy-General for the year 1915, at page 990, called attention to this 
fact in an opinion rendered by him. On page 991, :\Ir. Turner uses the 
following language: 

'* * * Some substantial part of the original improvement must 
remain, and in order to constitute a repair the proposed operation must 
contemplate the use of that part of the old improvement still remaining and 
must further contemplate a completed work that will be substantially like 
the original. It will not, however, rob a contemplated operation of its char
acter as a repair merely because it is proposed to so conduct the operation 
that the highway when repuired wili possess certain improvements as com
pared with the original work. In the specific inbtance referred to by you, it is 
my opinion that the fact that some slight alterations are to be made in the 
grade of some parts of the road, that the margins are to be straightened up 
.and that the roadwe.y is to be widened in places will not change the character 
of the proposed operation as a repair. The p;esent cuts and fills will be 
utilized, substantially the present grade will be followed and the old macadam 
not worn away will be used as a base. * * *' 

It is my opinion that the rule laid down by :\1r. Turner in the above 
opinion should not be ei.tended at all beyond the language used therein and 
the facts to which it was applied." 

It is quite clear that the three specific cases described in your letter come within 
the scope of the opinion of August 17, 1917, rather than within the purview of the opinion 
of 1915; for it is noted that in the three ca5es you mentsion, widening is proposed. 

Inasmuch as the statutes in point are still effective in the same form as existed 
on August 17, 1917, it is concluded in conformity with the opinion of that date, that 
there is no authority for the use of the ":'llaintenance and Repair" fund in the three 
insfances stated in your letter. 

Respectfully, 
JoHX G. PmcE, 

Allornty-Gweral. 
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440. 

BANKS MW BAXKIXG-:.\IONEY PAID TO BA)l"K FOR LIBERTY BOND 
IS A SPECIAL DEPOSIT AND TRUST FUND-RIGHTS OF SUB
SCRIBER IN" CASE OF FAILURE OF BANK-PREFERRED CLAIM. 

1. Money paid to a bank by a subscriber for a liberty loan bond, to be transmitted 
to the United States government for such bond, is a special deposit and a trust fund in the 
hands of such bank. 

2. In the event of the failure of the bank, withou.t delivery of such bond to the sub
scriber, the latter is entitled to have a trust impressed for his benefit upon any property or 
assets coming into the hands of the liquidating agent, into which he can trace and identify 
such payment, either in its original or substituted form. As to other property or assets, 
his claim is only that of a general creditor. 

3. The rights of such subscribers inter se or in funds actually transmitted by said 
bank to the United States government not considered. 

COLUMBUS, Omo, June 28, 1919. 

HoN. PHILIF C. BERG, Superintendent of Banks, Columbus, Ohio. 
DEAR Srn:-You advise me that an insolvent bank in process of liquidation by 

your department had accepted subscriptions (and payments thereon), to the various 
liberty loans and also to the fifth or Victory loan, and that only a portion of the earlier 
bonds and none of the Victory loan issue have been delivered to the respective sub
scribers. 

You inquire whether claims filed for the amounts so paid on such subscriptions 
are to be considered as general or preferred, and have furnished me with forms of 
applications for bonds for signature by subscribers, used by the bank in the trans
actions. From these it appears that the bank was the subscibers' agent, whose duty 
it was to transmit their funds to the United States government in payment for the 
bonds. 

Clearly, the deposit of the money with the bank was for a specific purpose and 
did not give rise to the relation of debtor and creditor between the parties. On the 
contr~ry, the amount thus paid became a trust fund in the bank's hands. 

Ryan vs. Phillips, 44 Pac. 909. 
Boone County Nat. Bank vs. Latimer, 67 Fed. 27. 
Met. Nat. Bank vs. Campbell Commission Co., 77 Fed. 705. 

The claims of these subscribers are therefore prior to those of general creditors, 
providing the facts are such as to brirg them within the rule relating to the tracing 
of trust funds, which I shall now discuss. I assume that the subscibers made their 
payments to some officer of the bank who was acting within his authority in accept
ing them, so that there is no doubt as to the bank's liability in some form. 

The first inquiry is, does the mere fact that the bank received this money give 
the subscribers who paid it a lien on its assets generally? Or, stating the question 
in another form, is it enough to impress a trust upon the property in your hands to 
show that the bank's assets were at one time increased by the addition of these funds? 
The answer must be in the negative. A few older cases are found, particularly in 
Wisconsin, which would support an affirmative conclusion, but they have all been 
overruled. 

A very fair general statement of the proposition applicable is found in the syl
labus of Metropolitan National Bank vs. Campbell Commission Co., supra: 
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"The rule permitting the owner of a fund, whieh lw.s been misv.ppro
priated by one who held it in trust or for a specific purpose, to follow the 
trust property in the hands of the trustees, or of a receiver, in case of insol
vency, does not extend beyond permitting such owner to pursue the fund in 
kind, or in specific property into which it has been converted, or, if the fund 
has been mingled with the trustee's other property, to establish a charge on the 
mass of such property for the amount of such fund, and it does not give "to 
the owner of such fund any rights, in preference to other creditors of the 
trustee, in property into which the trust fund has in no way entered. Bank 
vs. Latimer, 67 Fed. 27, reaffirmed." 

In Smith, et al., Trustees, vs. Fuller, et al., Assignees, 86 0. S. 57, the court, after 
finding that a certain deposit in an insolvent bank was speci_·), said in the syllabus 
(fifth branch): 

"'Where, in such case, the bank fails and makes as assignment for the 
benefit of creditors before such fund is withdi-awn, and it appears that the 
bank, upon receiving such deposit, had mingled the trust money with its 
own funds, money paid out from such fund for its own purposes will be pre
sumed to have been paid from its own money, and not from the trust fund. 
And if it be shown that at all times from the making of the deposit to the 
time of the :i.ssignment by the bank, there was in its vaults money of amount 
and value equal to the amount so deposited, a court of equity may engraft a 
trust upon such money, and the trustee will hecome a preferred creditor to 
the amount of such deposit." 

A leading case, decided by the United States circuit court of appeals for this cir
cuit, is Board of Commissioners of Crawford County vs. Strawn, Receiver, 157 Fed. 
49; 15 L. R. A. (N. S.) 1100. There a count.v treasurer had illegally deposited county 
funds in a bank which Bfterward failed. The law of the case is well stated in the 
third, fourth and fifth branches of the syllabus appearing in the L. R. A. report, as 
follows: 

"3. The extent to which trust funds blended with general moneys of 
a bank have been dissipated, or can be identified, when the cash in the bank 
has sunk below the amount of the trust fund, is to be det~rmined, not by f,he 
cash balance when the bank closes its doors in insolvency, but by the lowest 
cash balance after the trust fund deposits are made, to which are to be added 
the subsequent trust fund deposits. 

4. Trust funds blended with general moneys of an insolvent bank 
cr.nnot be identified in the shifting balanc'es carried in reserve or in corres
pondent banks, made up of collections and proceeds of rediscounts, and 
sometimes of funds remitted by the insolvent bank, where the trust fund is 
not traced to any of the redis~ounts or collections; the presumption as to 
the funds remitted being that they were not bust moneys. 

5. The fact that some of an insolvent bank's commercial paper, con
sisting of many separate instruments acquired at different times, may have 
been purchased with the !Jjllleral funds cf the bank with wh'icµ trust moneys 
have been mingled, is insufficient to fasten a trust upon it, or upon the pro
ceeds of a part of it." 

See also ~lacy vs. Roedenbeck, L. R. A. 1916C, p. 12, and the annotation on the 
subject of "Identifying misapplied trust funds to follow and recover them." The 
subject is elaborately discussed in 39 Cyc. 528, et seq. 

Similar questions have arisen and been considered by the courts of practically 
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all of the American s'.ates and by a number of Engli,h tribana's, and the rule me,y be 
sdely announced in the language of 39 Cyc. 529: 

"It is well settled that in order that a trust fund or trust property which 
has teen misapplied or wrongfully dissipated may be followed in equity 
and the trust enforced as e,gainst the trustee or one who has acquu-ed the 
property with knowledge of its character, it is necessary that it shall be 
clearly traced and identified, either in its original or a substituted form." 

The statement of this proposition would constitute 3.n answer to your inquiry, 
but I desire to call your attention to certain other rules and presumptions which may 
become import:mt in the practical liquidation of this bank. If the fund can he tr-P,ced 
into the general mass of property in the possession of the liquid2,ting 2,gent, it is not 
r.ecessary that its eimct identity should have been preserved; in other words, the iden
tical pieces of coin or articles of property need not be found. The money received 
may have gone into the assets on hand, and if so, a trust mB,y be impressed on the 
subsituted propert)'. 

When it has be!)n shown that these funds were placed with the bimk's 2,ssets, 
subsequent disbursements will be deemed to have been made from money belonging 
to the bank, upon the presumption the,t the latter used its own money first. If the 
payment mPde can be traced into and identified 2,s part of the ::i,ssets on hand, it is 
not fat:J,J to the cfaimant's right the,t he can not segreg:>,te it from the generr.1 mass. 
On the contrary, the whole mixed fund or property becomes subject to his lien. But 
the burc.en is upon him to trace and identify his money or property in its original or 
substituted form :111d if it appears that it could not hiwe gone into any of the 2,ssets 
taken over by the liquid:1ting ?,gent, or was never pl::i,ced in the bank by the officer 
receiving_ it, no trust can be asserted. The mere fact thP,t it hr,s been expended or 
dissipated by the bank's officers or even used to p2,y expenses, debts or safaries, would 
not be sufficient, nor could a trust be impressed on moneys in the bank's ve,ults at 
the time of its discontinu:1nce of business, if subsequent to the date of the pe,yment 
by the subcriber its funds hr,d been entirely depleted. To illustrnte: If the bank 
had received from the subscribers, in the manner indicBted in your inquiry, ten thous
and dollBrs, and thereafter the amount of its funds had fallen to one thousand dollars, 
and hP,d risen again to ten thousand dollars, only the smaller sum would be subjeet 
to the trust. 

The situe,tion mo,y become further involved by the fact that these subscribers 
made their deposits with the bank at different times, or that a portion of the amounts 
paid by them may have been turned over to the government. These questions will 
not le considered now, but can be disposed of if they arise. 

Resi: ectfully, 
JOHN G. PRICE, 

At.orney-Gmeral. 

441. 

BOARD OF EDUCATION-LANDS OWNED BY SUCH A BOARD ARE XOT 
SUBJECT TO ASSESSMENT FOR ROAD IMPROVEMENT. 

Under existing statutes, lands owned by a board of education are not sub7ect to assess
ment for road improi:£ment. 

COLUMBUS, OHio, June 28, 1919. 

HoN. V. W. FILIATRAUT, Prosecuting Attorney, Rai·enna, Ohio. 
DEAR Sn1i:-You have submitted for opinion the following: 

"A rood is improved in the usual manner and the half mile assessment 
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plan is agreed upon. Property owned by a brord of education is within the 
half mile zone of the new improvement. 

Question: Is the school board of the tGwnship under sectjon 5349 or 
section 4759 or any other section exempt from the pr.yment of this p:wing 
assessment?" 

As was pointed out in an opinion of this department of date April 13, 1916, Opin
ions of Attorney-General for 1916, page 663, our Supreme Court has held in Lima 
vs. Cemetery Association, 42 0. S. 128, that there is a well recognized distinction 
between an assessment und a tax, and thBt a statute exempting lr.nds from t:1XBtion 
does not of itself mean that such lands are also exempt from locul assessments. Ine.s
much as there wr.s considered in said former opinion, the question of assessment r.gainst 
sch,ool property in connection with the improvement of a municipal street, the fol
lowing quotation from said opinion is not out of place here: 

"In the c2.se of the city of Toledo vs. Board of Education, 48 O. S., 83, 
the court evidently had in mind its interpretation of the above provision 
of section 3571 R. S. in the case of Lima vs. Cemetery Association, supra, and, 
in holding that school property is not liable to assessment for a street improve
ment, it is manifest that the court based its decision on the above provision 
of i:;ection 4759 G. C., that 'real or personal property vested i11 any board of 
education shall be exempt * * * from sale on execution or ·other writ or order 
in the nature of an execution,' applying said provision of said statute the same 
as it applied the similar provision of section 3571, R. S. 

It was further held by the court, however, that a judgement could not 
be rendered against the board of education for the payment of said assess
ment out of its contingent fund to be raised under provision of section 3598 
of the Revised Statutes as then in force, and that the amount of said assess
ment should be paid out of the general fund of the city." 

The concluding paragraph of said opinion is as follows: 

"In view of the foregoing provisions of the statut.es and the authorities 
cited I am of the opinion that no part of the cost of the improvement in ques
tion can be assessed against t_he school property referre,d to in your inquiry 
and thr.t the board of education of Wauseon village school district is neither 
required nor authorized to pay any part of the cost of said improvement out 
of its contingent fund or to levy a tax for said purpose." 

In view of the broad provisions of section 4759, which exempt real and personal 
property vested in any board of educu.tion, not only from tu.xu.tion but u.lso from sale 
on execution or other like writ or order, it would seem that the conclusion re::i.ched 
in the opinion referred to is applicable to the sitmi.tion stated by you, unless the legis
lature ha.s indicated in clear and positive terms thu.t an exception is to be made from 
the geneml rule, and that :1uthority is conferred for t)ie making of r.ssessment against 
public school property for road improvement. You do not indicate the particular 
plan of road improvement involved; but an examination of the statutes relating to 
improvement of roads under the supervision of the state, county or township au
thorities fails to disclose !'.ny reference to the matter of !'.SSessing school property. 

You ure therefore :>.dvised that under existing statutes, lands owned by a board 
of education are not subject to assessment for road improvement. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

https://statut.es
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442. 

ROADS A~D HIGHWAYS-SECTION 1208 G. C. COXSTRUED-SURETY
SHIP ON HIGHWAY BOND-NO CLAIM AGAINST STATE UPON 
STATEMENT OF FACTS SUBMITTED. 

1. Under facts appearing in opinion, held, that no claim has accrued against the 
state, and that the state is not to proceed against surety. 

2. Section 1208 G. C. considered. 
COLUMBUS, OHio, June 28, 1919. 

HoN. CLINfON CowAN, State Highu:ay Commissioner, Columbus, Ohio. 
DE,1.R Srn,:-The receipt is acknowledged of your request in connection with 

section E, I. C. H. No. 61, Miami county (Dayton-Troy road), for opinion upon a 
matter which as appearing from your communication, supplemented by personal 
co:iferences at your department, may be stated as follows: 

On April 28, 1916, one W. made to the sfate in ~e form prescribed by its high
way department a proposal to do cert:,,in highway improvement work, which proposal 
was accompanied by a "Proposal and Contract Bond" containing the following con
dition 

"Now, therefore, the condition of this obligation is such, that if the said 
proposal be accepted and said principal shall, within ten (10) days after re
ceiving notice thereof, enter into proper contract with said state of Ohio, 
for the construction and completion of said improvement, and shall well, 
truly and faithfully comply with and perform e:>,ch and all of the terms, cov
enants and conditions of such contract, on his (its) part to be kept and per
formed, according to the tenor thereof; and will perform the work embraced 
therein, upon the terms proposed and with (in) the time prescribed, and in 
accordance with the plans and specificl',tions furnished therefor, and to which 
reference is here made and the same are made a part hereof; as if fully incor
porated herein; and shgll fully pay all direct or indirect damages th2,t may 
be suffered during the construction of such improvement by reason of the 
negligence of the contmctor in the construction thereof, and until the same 
is finally accepted; and shall pay all cl2,ims of sub-contmctors, materil',l men 
and laborers arising from the construction of s2,id improvement; 2,nd shall s:>,ve 
the state of Ohio and the county of Miami free and harmless from the pay
ment qf any claim or claims of sub-contractors, mr,terial men or ls.borers on 
account of the construction of said improvement; then this oblig:,,tion shall 
be null and void, otherwise to be and remain in full force and virtue in law." 

The contract was awarded to said \V. :>,nd he entered upon its execution. In the 
course of his work, and beginning on June 18, 1917, one B. furnished him l:,,bor and 
equipment. W. thereafter defaulted on his contmct with the st:>,te as well as upon 
his contrP,ct with B. to pay the lr,tter 2, stipul2,ted sum for such labor 2.nd equipment. 
B. then on June 2, 1918, filed with the highws.y department a verified statement of 
the amount due on his claim. He is now insisting that inr.smuch r.s he is un:1,ble to 
recover the amount of his claim from W. because of the latter's insolvency, the state 
should endeavor to collect the amount from the surety. The state has no funds in its 
hands due the principal contractor on the contract in question,-the cost of the work 
to the state having exceeded the contract price. 

The question is, what course should the highwgy department pursue. 
Your inquiry involves a reference to section 1208 G. C., which as it became effec

tive on the first Monday of September, 1915, and as it stood at the time of the giving 
of the above mentioned bond, read as follows, (106 0. L. 634): 
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"The state highway commissioner may reject all bids. Before enter
ing into a contract the commissioner shall require a bond with sufficient 
sureties, condifiioned that the contractor will perform the work upon the 
terms proposed within the time prescribed, and in accordance with ilie plans 
and specifications thereof, and that the contractor will indemnify the state, 
county or township against any damage that may result by reason of the 
negligence of the contractor in making said improvement. Such bond 
shall also be conditioned for the payment of all material and labor furnished 
for or used in the construction of the road for which such contract is made, 
and which is furnished to the original contractor or sub-contractor, agent 
or superintendent of either engaged in said work The bond may be en
forced against the person, persons or company executing such bond by any 
claimant for labor or material, and suit may be brought on such bond in 
the name of the state of Ohio on relation of any claimant within one year 
from the date of delivering or furnishing such labor or material, and such 
bonds or sureties thereon shall not. be released by the execution of any ad
ditiorml surety, note or other instrument on a.ccount of 9iuch claim or for 
any reason whatsoever, except the full payment of such claim for su.ch labor 
or material. In no case shall the state be liable for damages sustµined in 
the construction of any improvemen.t under this chapter." 

Quite plainly, the fact that B. furnished labor and equipment to the principal 
contractor does not, by reason of the conditions of the bond or the provisions of the 
statute, give rise to any contractual relation between B. and the state. It follows 
that your department cannot treat B.'s claim as an obligation against the state. It 
certainly follows, also, that the state is under no duty, and in fact is not in position 
to proceed agai,nst the surety on behalf of B. The statute quoted is quite plainly 
to the effect that any action on the bond for labor and material furnished is to be 
brought by the claimant in the name of the state. So far as concerns the filing of 
the verified statement, it must be noted that at the time the bond was given, them 
was no provision, such as was inserted in section 1208 by amendment, 107 O. L. 126, 
that the tenns of i;ections 8324 et seq. G. C. (mechanics' lien statutes) should be 
applicable to contracts of the state highway department. Hence, it is difficult to
perceive any theory upon which the state might hold the surety for the amount named 
in tpe verified statement. 

In the presentation of B.'s claim to your department, reference has been made
to the cases of Surety Company vs. Raeder, 15 C. C. 47, affirmed 61 0. S., 661, and 
Roofing Company vs. Gaspard, 89 0. S., 185. 

The views above expressed make unnecessary a discussion of these cases; but 
it is worthy of note that in both of these cases the action was brought by the claimants 
themselves and not by the obligee of the bond. 

You are therefore advised you are without authority to recognize B.'s claim as. 
an obligation of the state or as furnishing the basis for an action by the state against 
the surety. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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443. 

BOARD OF AGRICULTURE-LINSEED OIL-SECTION 12791 G. C. PRO
HIBITS SALE OF BOILED LINSEED OIL WITH MINERAL OIL-SALE 
OF RAW LINSEED OIL REGULATED BY SECTIONS 12790, 12791 AND 
12793 G. C. 

1. Sections 12791 et seq. G. C. specifically prohibits the sale of boiled linseed oil 
mixed with mineral oil. 

2. Raw linseed oil, if so mixed with mineral oil or other substances, must conj orm 
to the standards fixed in section 12790 and section 12791 and be labeled and stamped as 
:required by section 12791 and section 12793 G. C. and unless of such standard and so 
~tamped and labeled, its sale in such mixtitre is unlawful. 

COLUMBUS, Omo, June 28, 1919. 

HoN. N. E. SHA w, Secretary of Agriculture, Columbus, Ohio. 
DEAR Srn:-Acknowledgment is made of the receipt of your request for an opinion 

-of this department as follows: 

"Will you please advise me if lin;,eed oil mixed with mineral oil or other 
. substances can be legally sold if labeled 'adulterated linseed oil' and con
taining no statement of percentage of pure linseed oil or the extent of adul~ 
teration maintained in compound." 

By personal conference with Mr. Gault, it is learned that the sale of lin,seed oil, 
to which your inquiry relates, is that under section 12790 et seq. G. C., the pertinent 
parts of which are: 

"Section 12790: Whoever * * * offers or exposes for sale raw 
* * * linseed oil, unless it is wholly obtained from the seeds of the flax 
plant and fulfills all the requirements recognized by the eighth decennial 
revision of the United States pharmacopoeia, shall be fined not less than 
fifty dollars nor more than five hundred dollars or imprisoned not less than 
thirty days nor more than ninety days, or both." 

Section 12791 makes it a misdemeanor for any one to offer or expose for sale. 

"boiled linseed oil unless it has been prepared by heating pure raw linseed 
oil to a temperature of 225 degrees Fahrenheit and incorporating not to 
exceed four per cent by weight of drier. * * * Such boiled linseed oil 
must also conform to the following requirements: 1st. Its specific gravity at 
60 degrees Fahrenheit must be not less than 0.935 and not greater than 0.945. 
2nd. Its saponification value (Koettstorfer figure) must not be less than 
186. 3rd. Its iodine number must not be less than 160. 4th. Its acid 
value must not exceed 10. 5th. The volatile matter expelled at 212 degrees 
Fahrenheit must not exceed one-half of one per cent. 6th. No mineral oil shall 
be present and the amount of unsaponifiable matter as determined by stand
ard methods shall not exceed 2.5 per cent. 7th. The film left after flow
ing the oil over g1ass and allowing it to drain in a vertical position must be 
free from tackiness in not to exceed twenty hours, at a temperature of about 
70 degrees Fahrenheit." 

Section 12792 G. C. makes it a misdeameanor to sell, expose or offer for sale 
Hnseed oil. 
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"unless it is done under its true name, and eurh tank-car * * * or 
other vessel containing such oil has distinctly and durably painted, stamped, 
stenciled or marked in ordinary bold-faced capital letters * * * the 
words 'pure linseed oil-raw,' or 'pure linseed oil-boiled' and the name 
and address of the manufacturer thereof." 

Section 12793 also makes it an offense for falsely stamping or labeling vessels 
containing such oil or knowingly permitting it to be done. 

Section 12794, as amended in 107 0. L., 494, makes it the duty of the sec:·etary 
of agriculture to enforce the provisions of those sections. 

Your letter does not inquire particularly as to boiled linseed oil or rnw oil, but 
the same general considerations affect either kind of oil, except as hereinafter noted. 

This deparlj,ment is not aware of or aided by any judicial construction of these 
statutes in the solution of your question1 which must be solved by consideration of 
the purpose of this act and the examinati~n of iiJiese several statutes. 

It must be observed that the purpose of the act is to J)Tevent deception and fraud 
in the sale of an inferior or an adulterated oil, as section 12790 fixes an inflexible standard 
for raw oil below which no raw linseed oil may be legally sold. 

Section 12791 likewise fixes such a standard for boiled linseed oil and makes it 
an offense to sell such oil below that standard. 

Under section 12792 it is an offense to sell such oil unless sold under the true 
name thereof and each vessel containing such oil must be distinctly labeled in the 
manner provided in that section, while under section 12793 it is an offense to falsely 
stamp or label any such oil vessel or permit the same to be done. 

Do these sections prohibit the sale of linseed oil which is mixed with any other 
oil? 

Giving these sections the construction properly required of criminal statutes, 
it must be concluded that the sale of linseed oil in a mixture and as an adulterated oil, 
is not of itself explicitly prohibited. 

On the other hand, it is also to be noied that sections 12790 and 12791, supra, 
absolutely prohibit the sale of such oil of standards lower than those therein fixed, and 
indirectly prohibit such sale if the mixing of such oil lowers the standard thus fixed, 
and that section 12791 provides that "no mineral oil shall be present" in boiled linseed 
oil. It would go without saying that the oil which is mixed must, of course, be of that 
st;mdard. 

It occurs to this department that the result of mixing such oil with another oil 
or substu.nce, as affecting the identity and standard of the linseed oil, would be a ques
tion in chemistry and your Iettf)r not indicating particularly the mineral oil with which 
the linseed oil is therein supposed to be mixed, or the chemical result of such mixing, 
your question is answered in this general way. 

Consistent with the above considerations, it is concluded that the sale of linseed 
oil mixed with other oil or substance, except as above noted, is not, of itself, explicitly 
prohibited by law, but the Rale of boiled linseed oil, containing any mineral oil, is un
lawful and neither boiled nor raw linseed oil can lawfully be sold in any mixture unless 
it be of the respective standards and stamped and labeled as required by these sections. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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444. 

OHIO AGRICULTURAL EXPERUIEXT STATIOX-SALARIES OF OFFICERS 
AND E:MPLOYES-WHETHER PAYMENT SHOULD BE MADE FROM 
STATE OR FEDERAL FUNDS. 

1. "Money appropriated to the state under authority of the act of congress, approved 
March 16, 1906, commonly called the Adams act, may be applied to the payment of the 
.salaries and compensation, in whole or in part, of officers and employes of the Ohio agri
cultural experiment station for the portion of their time occupied in conducting such original 
researches and experiments as have been approved by the federal department of agriculaure. 
But officers or employes who devote none of their time in connection with the conduct of 
-0riginal researches or experiments, such as the bursar and other purely administrative 
-0fficers of the station, are not entitled to be paid any part of their salary or wages from the 
fund referred to. 

2. Where the same officer or employe divides his time between researches and ex
periments, under the Adams act, and other work connected with the station, a fair and equit
able diuision of his salary or wages between the two classes of work should be made, and the 
Adams fund only charged with the fair and reasonable value of their research and experi
ment work. 

B. The salaries of the bursar and other purely administrative officers of the station 
may be augmented from the annual appropriations ma.de under authority of the act of 
congress approved March 2, 1887, commonly called the Hatch act. 

4. Before any part of the annual appropriations made to the state under authority 
of the Hatch and Adams acts are applied to the payment of salaries or wages of officials or 
employes of the state, the safer and proper course will be to submit to the United States 
secretary of agriculture for his approval the names of the officers and employes and the 
.salaries or wages poid to them by the state, together with a stJtement of the amounts pro-

- posed to be paid to each from the respective funds. 

CoLUMBUs, OHio, June 30, 1919. 

HoN. A. V. DONAHEY, Auditor of Stole, Columbus, Ohio. 
DEAR S~R:-Your letter of April 3, 1919, in which you propound certain questions 

relating to the payment of salaries of officers and employes of the Ohio agricultural 
experiment station from the appropriations authorized by congress under the act of 
congress approved March 16, 1906, was duly received, and reads as follows: 

"We desire to call your attention to the act of congress approved March 
16, 1906, 34 Statute at Large, 63 (being the same act referred to in your 
opinion No. 101 rendered to this department), which act authorizes and 
provides for annual appropriations of $30,000.00 to each state and territory 
'to be applied only to paying the necessary expenses of conducting original 
researches or experiments bearing directly on the agricultural industry of 
the United States.' The money received by the state from the United States 
is placed in what is known as the Adams and Hatch fund and is under the 
direction and control of the Ohio agricultural experiment station. 

The legislature of Ohio, in its biennial appropriation bills, appropriates 
certain moneys under the designation of ''Personal Service" for salaries of 
the various employes of said experiment station, and we find that in addition 
to such moneys so appropriated by the legislature of Ohio the experiment 
£tation augments the salaries set forth herein by moneys drawn from the 
Adams and Hatch fund referred to. For example, the legislature of Ohio in 
1917 appropriated for the year beginning July 1, 1918, to June 30, 1919, the 

https://30,000.00
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sum of $2,200.00 for 'Bursar' and the sum of $780.00 for 'Photographer' 
(107 0. L. 285). In addition to such salaries so fixed the agricultural ex
periment station pays out of the Adams and Hatch fund to the Bursar the 
sum of $650.00 per annum and to Photographer the sum of $420.00. 

Question 1. Is the payment or additional salaries hereinbefore referred 
to within the purview of the purposes or tha appropriation made by the United 
States government under the act of congress herein referred to? 

Question 2. If the appropriations made by the United States govern
ment are so available can the funds received from the United States govern
ment be used to augment the salaries fixed by the legislature or Ohio for the 
purposes herein referred to?" 

The history and scope or the acts of congress approved March 2, 1887, and :\,'.larch 
16, 1906, commonly called the Hatch and Adams acts, and of the laws of Ohio relating 
to the Ohio agricultural experiment station, were considered in my former opinion No. 
101, dated :\larch 8, 1919, wherein, among other things, it was said: 

"It will thus be seen that the annual appropriations made to Ohio under 
the acts of March 2, 1887, and March 16, 1906, were made by congress and 
accepted by the state to be applied to the purposes authorized by the grants, 
namely, under the first act 'to experiments at stations,' and under the latter 
act to paying necessars expenses of 'conducting original researches or ex
periments.' • • • 

Money received by the state under both acts are trust funds, and their 
application to purposes other than those therein expressly authorized would 
be a mirnpplication and a breach of trusti which, under the act of March 
16, 1906, would subjec't the state t,o th~ loss of future appropriations. The 
stat!) was expressly required by congress to give its assent to the purposes 
for which the grants of money were made, as a condition precedent to its 
right to re~ive the same, and, having done so, it has thereby entered into 
a solemn compadt wifh congress to apply ~he funds iu the manner author
ized by the acts of Congress, and to no others. * • * 

Congress, being a vo\un'tary donor, can make its appropriation to the 
state on such terms and conditions it may see fit to impose, and having spec
ified the purpose to which agric.ultural experiment station funds appropriated 
by it can be applied, and having required and received the assent of the state 
thereto, it is not w,ithin the power of the state to authorize the board of control 
to apply the fund t,o any other purpose." 

(1) The question now for determination is, can the Adams fund be used to aug
ment or supplement the s.ilaries fixed and paid by the state to the officers and em
ployes of the experiment stat;ion who are engaged in conducting original researches 
or experiments? 

The appropriation made by congress under authority of the Adams act is, by 
the express provision of the act, 

"to be applied only to paying the necessary expenses of conducting original 
researches or experiments bearing directly on the agricultural industry of 
the United St'ates." 

In a letter from Mr. Charles E. Thorne, director of the experiment station, dated 
April 14, 1919, it is said: 

2t-Yol. 1.-A. G. 

https://2,200.00
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"The great majority of the experiment stations are connected with 
agricultural colleges and from the ea1liest history of such stations most of the 
station workers have been engaged a part of their time in teaching and their 
salaries have been paid in part from the sercalled Hatch and Adams funds 
and in part from other funds. The nationP.1 government has been cognizant 
of this practice from the first, and has only interfered to prevent the payment 
of too large a proportion from the research funds. This cannot happen 
at the Ohio station, because aU the members of its staff give their entire time to 
research. * * * 

For more than t,hirty years the payment of salaries, both in full and in 
part, from these national funds h2,s been approved by the secretary of agri
culture, and has not been disapproved by congress. * * * 

That the appropriations made by the legislature for the salaries at this 
station were made with the underst,anding and expectation that they would 
be supplemented from other funds, is shown by the following extract from 
the reports of the budget commissioner for 1917, page 17, on which report the 
appropriations for 1917-18 and 1918-19 were br.sed. 'The reductions in 

. salary herein recommended are mP.de becP.use the experiment st:.>,tion hf.s. 
available variou.s federal moneys with which a part of the salaries are already 
being paid and I am recommending only that pP.rt which should be paid from 
state func.s.' " 

In a btter from Hon. A. C. True, director of the states relations service of the 
United States department of agriculture, dated May 15, 1915, and addressed to Mr. 
Thorne, it was stated or ruled that t.here was no objection to paying from the con
gressionr.1 appropriations tlie difference between a reasonab'.e salary and the st,atutory 
s.ilary provided and paid by the state, and the ruling was made to apply to heads of 
department}, r,nd to their associates and assistPnts. 

Under date of Aµril 15, 1919, I addressed a letter to the United States secretary 
of agriculture calling attention to the provisions of the act of congress of March 16, 
1906, supra, and 1equested to be advised as to what construction that department 
had placed upon the act of congresss referred to, with iespect to t.,he payment of sal
aries, either in full or in part, from the annual appropriation; and also whether the 
federal authorities considered that salaries and compensations were .included within 
the expression "necessary expenses of conduq_ting original researches or experiments. 
bearing directly on the agricultural industry of the United States." 

In answer t'o this inquiry the secretary of agriculture, by letter dated April 24, 
1919, replied: ., 

"It has been , and still is, the view of this department that the above 
stated appropriation is available for salaries and compensation of persons 
engaged exclusively in conducting original researches and experiments at 
the agricultural experiment stations bearing dir-ectly on the agricultural 
industry of the United States." 

Under the act of congress of March 2, 1887, commonly called the Hatch act, 
whereby appropriations were authorized to be applied to experiment/, of the station, 
the department of agriculture r-uled that: 

"In case the same persons are employed in both the experiment station 
and the other departments of the college with which the station is connected 
a fair and equitable division of salaries or wages should be made, and in 
case of any other expenditures for the joint benefit of the experiment sta-
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tion and the other departments of the college the aforesaid funds should be 
charged with only a fair share of such eiqJenditures." 

See-Pamphlet issued by U. S. Dept. of Agriculture, Aug. 25, 1916, 
p. 36. 

And in a circular letter of the director of the United States office of experiment 
stations, dated ~larch 1, 1911, (see p. 38 of pamphlet, supra,) it was said: 

"The principle which should guide is that all expenditures from the 
Hatch fund must be for experimental work and publication, and all expen
ditures from the Adams fund for the projects ::>.greed upon in advance with 
the office of experiment stations. 

In adjusting the salaries of station employes only such portion of their 
time as is oc'cupied in connection with experimental work * * * should 
be charged to the federal funds of the station. * * * 

The Adams fund expenditures for salaries, labor * * * · should be 
strictly confined to those necessitated by the projects on file which have 
been approved by this office." 

It appears, therefore, that the construction pJ.,.ced on the act by the secretpi.ry 
-of agriculture who is charged with seeing that the law is properly observed, and whose 
special duty it is to ascertain and certify to the secretary of the treasUiy whether the 
station is complying with the provisions of the act and to report to congress on the 
receipts, expenditures and work of the station, etc., is to the effect that the Adams 
fund may be applied to the payment of the s.1laries and compensation, in whole or 
in part, of officers and employes for that portion of their time occupied in conducting 
such original researches and experinlents at sfa,tions as have been approved by the 
federal department. 

In 36 Cyc. p. 1140, it is said that: 

"The construction placed upon a statute by the officer whose duty it is 
to execule it is entitled to great consideration, especially if such construction 
has been made by the highest officers in the executive department of the 
government, or has been observed and acted upon for many years, and such 
construction should not be disregarded or overturned unless it is clearly 
erroneous.'' 

And in 26 Am. & Eng. Ency. of Law, p. 635, the law is stated as follows: 

"The contemporaneous and long continued practice of officers required 
to execute or take speci2,l cognizance of a statute is strong evidence of its 
true meaning end should not be disregarded except for cogent reasons." 

In U. S. vs. Finnell, 185 U. S. 236, the court at page 244, says: 

"Of course, if the departmental construction of the statute in question 
were obviously or clearly wrong, it would be the duty of the court to so ad
judge * * * but if there simply be doubt as to the soundness of the 
construction * * • the action during many ye2,rs of the department 
charged with the execution of the stP.tute should be respected and not over
ruled except for cogert reasons." 

Where the same officer or employe divides his tinJe between researches and ex
perinlents, and other work connected with the stP-tion, a fair and equitable division 
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of his salary or wages between the two classes of work should be made, and the Con
gressional fund only charged with the fair and reasonable value of the research and 
and experiment work. The safe and proper course to be followed would be for the 
station officials to present the matter to the U. S. secretary of agriculture for adjust
ment. Of course, an officer or employe of the station who devotes none of his time 
in connection with the conduct of original researches or experiments, is not entitled 
to be paid :my part of his salary or wages from the fund referred to. 

(2) The foregoing portion of this opinion w2,s submitted to the United States 
secretary of agriculture for examin2,tion, and unde1 dnte of M2.y 29, 19l9, he P.dvised 
that the opinion interpreted the Ad2.ms act " 2,s it has been understood by the United 
States department of agriculture since its passage." The secret2,ry 0Jso 2,dvised that 
the Adams fund was not avail2.ble to p2,y the sal2,ry of the bursar and other purely 
administrrtive officers of the st2.tion, but th2.t such officers could be paid from the 
appropriations made by congress to carry out the H2,tch act. 

(3) In a subsequent letter from the acting secretary of agriculture, dated June 
19, 1919, and in -response to an inquiry as to the amount of money annu3lly appropri
ated· by congress and paid to Ohio for tlie Ohio Agiicultural Experiment Station, the 
following information and advice was given· 

"The Ohio Agricultural Experiment Station receives $15,000 a year 
under the Hatch Act of March 2, 1887. The station also receives $15,000 
a year under the Adams Act of March 16, 1906. • 

Out of the $15,000 paid annually to the Ohio station under the Hatch Act 
the station may legally pay admin,istrative expenses. As you have been 
heretofore advised, the departme:r:1,t has always ruled that the payment of 
such expen,ses from this fund is authorized. 

No part of the $15,000 paid to the station under the Adams Act is avail
able for administrative expenses, but solely for the payment of salaries and 
expenses of persons conducting original researches and experiments as set 
forth at the top of page 37 of the pamphlet entitled 'Federal Legislation, 
Regulations, and Rulings Affecting AgricultuTal Colleges and Experiment 
Stations,' copy of which was sent you with my former letter." 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

445. 

MUNICIPAL CORPORATIONS-EXPENSES OF ELECTION TO ADOPT 
COMMISSION-MANAGER FORM OF GOVERNMENT-HOW PAID. 

Expenses of a special election by a city jOT" the purpose of voting upon the proposi
tion of a home rule charter commission, as well as the expenses of a special election held 
upon the adoption of a charter submitted by such a commission, are to be paid by the county, 
and the same are not to be charged back by the county against the municipality to be retained 
from the funds due said municipality at the next semi-annual distribution of taxes. 

CoLUMBus, Omo, June 30, 1919. 

HoN. JOHN L. CABLE, Prosecuting AtiOT"ney, Lima, Ohio. 
DEAR Srn:-Acknowledgeme~ is made of your request of recent date for an 

opinion of this depart~ent on th~ question as ~p whether the coumy or the city bears 
the expense of electio1!13 brought about by an attempt to adopit the commission-man
ager f01m of government in a city of the county in question. 
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Attention is invited to a very exhaustive opinion upon this same question, with 
numerous citations, rendered by the Attorney-General in 1916, and appearing at page 
703, Vol. 1, of that year. In such opinion the Attorney-General held: 

"Expenses of a special election by a city for the purpose of voting upon 
the proposition of a home rule charter commission, as well as the expenses of 
a special election held upon the adoption of a charter submitted by such a com
mission, are to be paid by the county, and the same are not to be charged 
back by the county against the municipality to be retained from the funds 
due said municipality at the next semi-annual distribution of taxes." 

You are advised that there has been no legislation adopted since such opinion 
was rendered that would in any wise change the manner or method of placing such ex
pense and such view expressed in the opinion in question, in 1916, is the opinion of the 
Attorney-General upon this question at this time. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

446. 

SUSPENSIO~ OF SENTENCE-POWER IN"HEREXT IN COURTS DURING 
TERM AT WHICH JUDG:\1EXT ENTERED-SUCH POWER NOT AT
TRIBUTE OF COURTS OF LIMITED JURISDICTION NOT HAVING 
TERMS-MAY NOT BE EXERCISED BY SUCH COURTS EXCEPT AT 
TIME OF PRONOUNCING JUDG:YIENTS. 

The power to suspend or modify fudgments ond sentences in criminal cases is rec 1
• 

ognized as inherent in courts during the terms at which thP- judgment is entered and may 
be exercised notwithstanding the sentence has gone into execution, but such power is not 
an attribute of courts of limited jurisdiction not hailing terms and may not be <XJTcised 
by such courts except at the time of pronouncing the Judgment. 

COLUMBUS, Omo, June 30, 1919. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-You recently requested my written opinion upon the authority 

of certain of the lower courts in the matter of suspension of sentences, your inquiry 
being as follows: 

"After a prisoner has been sentenced and committed to the work house 
by a mayor, police judge or judge of a municipal court, has such mayor, police 
judge or municipal court judge authority to order such prisoner paroled or 
released without a re-hearing?" 

You later submitted in connection with the same qu_estion citation of a number 
of cases from the various jus_tice courts, police courts and municipal courts of the state 
wherein the practice of suspension and remission of sentences has been indulged by 
the courts, and the memoranda which you have furnished me indicate a very prob
able tendency to abuse of the practice on the part of such courts. 

In a recent opinion directed to Hon. Charles R. Sargent, Prosecuting Attomey, 
Jefferson, Ohio, and being Opinion No. 251, dated :\Jay 2nd, 1919, I considered the 
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general question of authority of courts to suspend sentence at some length and am 
enclosing you herewith a copy of said opinion. 

In that opinion I was considering primarily the authority of a justice of the peace 
to suspend sentence after the same had been placed in execution, and my conclusion 
was as follows: 

"The general power to suspend the execution of sentence, or modify 
judgments during the term at which they are entered, is not an attribute 
of the courts of limited and special jurisdiction and without terms, such as 
justices of the peace * * * " 

The court of appeals of Mahoning county in the case of Antonio vs. Milliken, as 
sheriff, in a decision reported in the Ohio Law Reporter of February 10, 1919 (29 0. C. 
A. 305), considered the power of the municipal court of Youngstown to suspend sen
tence after the same had been placed in execution. The municipal court upon con
viction for misdemeanor sentenced the defendamt to pay a fine of $25.00 and costs 
:and be imprisoned for thirty days. 

Later and upon payment of the fine and costs, and two days after the defendant 
had been committed to the county jail, the municipal court issued an order to the 
sheriff directing the release of the prisoner, which order the sheriff declined to honor 
upon the theory that the municipal court· had lost jurisdiction. 

Habeas corpus was thereupon prosecuted and the question adjudicated m the 
court of appeals, the syllabus being as follows: 

"In misdemeanor cases the trial court has power under favor of section 
13711 G. C. to suspend, in whole or in part, the execution of a sentence at 
any time during the term at which sentence was passed, even though the 
defendant had entered upon the imprisonment ordered by the sentence." 

A reading of the opinion discloses that the court's conclusion was based upon the 
doctrine that courts have control of their judgments during the term at which rendered, 
citing Lord Coke and several other decisions wherein that doctrine was applied. The 
conclusion of the court was expressed as follows: 

"Therefore, for the reasons given and upon the theory that a court has 
control over its judgments and orders during the term at which they are made, 
the judge of the municipal court had a right in the case at bar to direct the re
lease of the prisoner." 

It was pointed out that the municipal court of Youngstown, by statute "shall 
have four terms of court each year" and further that the action of suspension of sen
tence was taken at the same term at which it was rendered. 

And, further, that the reason of the rule lies in tha necessity or propriety ot a 
correction or amendment of the judgment, within a reasonable time, when for good 
cause shown such correction or amendment is found proper. 

But the court made the following observation: 

"The 'µme limit' h2.s been held to be the term at which_ judgment is 
entered and ~is for the g.hief reason that after term time a record is presumed 
t.o have been made of all 01ders and judgments of the p1eceding term; and 
that such record is complete, and the term having been 2.djourned formally 
or by operation of law, the record imports absolute verity, and is unalterable 
except as specifically provided by law." 
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This case obviously proceeds upon the doctrine of the inherent ·power of the court 
at common law to o,onhol its judgments during the term at which they are rendered, 
which doctrine was also recognized in tlie caEe of Weber vs. Stete, 58 0. S., 616, where 
the syllr,bus is P.s follows: 

"In a criminal c:>.se the court has the power to suspend the execution 
of the sentence, in whole or in part, unless otherwise provided by statute; 
and has power to set aside such' suspension at any tµne during the term of 
court at which sentence wr..s pP.ssed. Whether such suspension cen be set 
aside at a subsequent term is not decided." 

In the opinion the court said the power fu sfay the execution of P. sentence, in 
whole or in part, in a criminal case, is inherent in the court unless otherwise provided 
by statute. 

In opinion No. 251, above referred to, the inherent power of courts to control their 
judgments !l.nd records during the term at which entered w:>.s recognized but I reachec 
the conclusion that such power is not an attribute of courts of special jurisdiction only 
which h:>.ve no terms, which of course would be applicable tb justice court),, mayors 
courts and such other inferior courts as fall within the rule. 

Obviously the power tp suspend or modify the sentence could not be unlimited 
in point of time and since the limitation recognized in the judicial decisions has been 
the term of the court at which the judgment is rendered, t;here would be no limitatjon 
applicable to the inferior courts and the recognition of the power to sUEpend without 
limitation as to time would be a recognition of a power much in excess of that exercised 
by courts of general jurisdictjon which is not maintain2,ble either upon rer.son or author
ity. 

To summarize then briefly, I advise that the power to suspend or modify judg
ments and sentences is recognized as inherent in courts having terms, during the term 
at which the judgment is entered, but such power is not an attribute of courts of limited 
jurisdiction not having te1 ms and may not be exercised by such courts except at the time 
of entering the judgment. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

447. 

TOWXSHIP DITCH SUPERVISOR-WHEN PROVISION OF SECTION 3386 
G. C. FOR ELECTIOX OF SUCH OFFICER :MAXDATORY. 

The ]Jrovision of section 3386 for the election of a townshi]J ditch super-
visor in a tounshi]J in which county or to.,,,nshi]J ditches have been located and eftablished 
is to be taken as mandatory. 

CoLUMBUR, OHIO, June 30; 1919. 

HoN. HAVETH E. l\lAu, Prosecuting Attorney, Dayton, Ohio. 
DEAR Srn:-In a communication from your office signed by l\Ir. Williem K. 

Marshall, assis[?,nt prosecu,ting attorney, t'Ji·e following questions have been rntmitted 
to this department for opinion. 

"First. Is seotion 3386 of the General Code to be construed r.s man-
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datory in requiring the electjon of a ditch supervisor in townships in which 
have been located and established township ditches? 

Second. If not, or if no ditch supervisor has been elected in such a 
township, what powers have the trustees to compel the property owners 
through which township ditches pass to clean the same?" 

It is unnecessary to cite any great number of authorities for t,he proposition that 
statutory provisions, directory upon their face, are in certain instances to be con
strued as mandatory. In the early Ohio case of Swaney vs. Bfackman, 8 Ohio ,1, 
the court say at p. 18: 

" 'May' means 'must' in all those cases where the public are interested, 
or where a matter of public policy, and not merely of private right, is in
volved." 

Again, in State ex rel. Ferris vs. Bish, 12 0. N. P. (N. S.) 369, it is said at p. 384 
of the opinion: 

"Where power is given to public officers by r,ct of the legislature, when
ever the public interest or individual rights call for its exercise, the language 
used, though permissive in form, is in fact peremptory and permits of no 
discretion." 

See r.lso: 
State vs. Budd, 65 0. S. 1, wherein the court say at p. 5 of the opinion: 

"Counsel for the defendant, however, insist that in these provisions of the 
statute 'may' should be read 'shall.' The cases in which it is held that these 
words should be regarded as convertible are numerous, and they contain 
much learning. The sum of it, however, is that the natural meaning of 
these words is not always conclusive P,s to the construction of statutes in 
which they are employed, and thP,t one should be regarded as having the usual 
meaning of the other when that is required to give effect to other lr,nguage of 
t,he sti>,tute or to cr,rry out the purpose of the legislature P.S that purpose 
mP,y r,pper,r from a general view of the str,tute under construction.'' 

An examination into the history of statutes relating to cleaning out of township 
ditches discloses the following: 

As the law stood on April 13, 1900, there WP.S no provision for a township ditch 
supervisor. However, P,s appears from Bates' Revised Statutes, 2nd Ed. (1899), 
there were provisions in section 4553 and 4554, under the chi>,pter headed "Township 
Ditches," making it the duty of township trustees to examine township ditches every 
two years, and, if necessi>,ry, order the si>,me cleaned out, assessing the cost against 
owne1s of lands which had been assessed for originr.l construction. 

There was a further provision by section 4555, R. S., requiring er.ch person, through 
whose lands a ditch was constructed, to keep open the part of such ditch on his land; 
otherwise to be charged with the cost of removing obstructions as such cost might be 
determined by the doing of the work by one of the trustees after sworn complaint 
filed with the trustees. 

Provisions similar to those just noted existed at the same time as to county ditches 
(see sections 4497, et seq., Bates' 2nd Ed.; also Sec. 4496, same volume), excepting, 
however, that the county authorities, rather than the township trustees, were au
thorized to act. 

A further series of statutes, known as sections 4584-1 et seq., R. S. (Bates' 2nd 
Ed.), authorized the commissioners to clean out county ditches on the plan of an acreage 
tax, as distinguished from the assessment plan. 
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These two distinct phases of ditch maintenance, namely, (a) cleaning out by 
public authorities, and (b) keeping open through his premises by each owner, had 
been a part of our legislation through many years prior to the year 1900. 

We then come to the act of April 13, 1900, 94 0. L. 142. This act specifically 
repeals above noted sections 4496, 4497, 4553 and 4584-1 and related sections. The 
first two sections of the new act were almost identical with what are now sections 
3386 and 3387 G. C., and for the purpose of comparison said sections 1 and 2 are here 
quoted in full (94 0. L. 142): 

"Section I. That in any township in which there have been located 
and established county or township ditches, or in which county or township 
ditches may hereafter be located and established, there may at the time and 
in the manner provided by law for the election of township officers, be elected 
a township ditch supervisor, who shall serve for a term of three years, and 
until his successor is elected and qualified. In case a vacancy occurs in this 
office, by resignation or otherwise, the township trustees shall fill said vacancy 
by appointment, until the next annual election. 

Section 2. Before entering upon the duties of his office the township 
ditch supervisor shall take an oath of office, and shall give bond, with sureties 
approved by the trustees, in such sum as they determine, payable to them, 
and conditioned for the faithful performance of his duties as such ditch super
visor, and said bond shall be recorded by the township clerk, and filed with 
him, and be carefully preserved." 

Further provisions of the act defined the duties of the township ditch super
visor, among these duties being the division of both county and township ditches 
into "working sections," and to notify interested land owners to clean out sections 
assigned them. Section 12 of the act retained the principle prev10usly embodied in 
sections 4555 and 4496 R. S., to-wit: Each land owner to keep the ditch free of ob
struction so far as his own premises was concerned. 

The general purpose of.this act of 1900 seeme to have been to vest in a township 
ditch supervisor, both as to county and township ditches, the duties theretofore falling 
on county and township authorities in the manner of cleaning ditches. 

We next come to the act of April 15, 1902. The title to this act recites the repeal 
not only of the act passed two years previously (April 13, 1900), but also of the sec
tion/:! of the Revised Statutes which had been repealed by the last mentioned act. 
However, the repealing clause of the act of April 15, 1902, makes no mention of any 
repeal save the repeal of said act of April 13, 1900. 

This act of 1902 does not provide for a township ditch supervisor. No flllther 
mention need be made of it here than to say that it provides for both phases of ditch 
maintenance as above mentioned, namely, (a) keeping open by the land owners as 
to the section of ditch on his own premises, and (b) cleaning out by the county com
missiooors, if a county ditch, and by township trustees, if a township ditch. 

By act of April -2, 1906 (98 0. L. 280) the act of April 15, 1902, was repealed, and 
the general plan of the act of April 13, 1900, was re-incorporated into the statutes, 
not only in substance but in form. A township ditch supervisor was provided for in 
language almost identical with that above quoted as sections 1 and 2 of the act of 1900. 

While there have been some further amendments, we may say, speaking gener
ally, that the act of 1906 is the basis of the law as it exists today. However, we must 
note that the act of 1906, as amended in some particulars, was, when carried into the 
General Code divided into two parts, the first part becoming sections 3386 et seq., 
G. C., the subject of your present inquiry, and the last part becoming sections 6691 
et seq., G. C. 
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Sections 3386 et seq., G. C., appear now under the head "Ditch Supervisor," in 
the division of the code relating to townships, Sections 3386 and 3387 read as follows: 

"Section 3386. In any township in which county or township ditches 
have been located and established, at the time and in the manner provided 
by law for the election of township officers, there may be elected a township 
ditch supervisor, who shall serve [or a term of four years. The township 
trustees shall fill any vacancy which occurs in such office, by resignation or 
otherwise, by appointment, until the next proper election, when a successor 
shall be chosen for the unexpired term. 

Section 3387. Before entering upon the duties of his office the town
ship ditch supervisor shall take an oath of office and shall give bond, with 
sureties approved by. the trustees, in such sum as they determine, payable 
to them, and conditioned for the faithful performance of his duties as such su
pervisor. Such bond shall be recorded by the township clerk, filed with him, 
and be carefully preserved." 

On the other hand, sections 6691 et seq. appear under the head "Cleaning and 
Repair of Drains and Water Courses," under the title of the code relating to drainage. 

In an opinion of this department as to said sections 6691 et seq. of date February 
4, 1913, Reports of the Attorney-General for 1913, Volume I, page 273 et seq., there 
is brought clearly into view the legislative policy of making provision on one hand 
for a general cleaning of ditches by the public authorities, and on the other hand for 
compelling a land owner to keep free from obstruction that part of the ditch on his 
land,-a policy retained by the enactment of sections 6691 et seq. as the successors 
of the last part of the acts of 1900 and 1906. 

Nothing in our statutes other than sections 6691 et seq. has been found which 
offers a method of carrying out this long-existing policy of our legislature. In view 
of the fact that as neither the general cleaning nor the individual duty of the land
owners may be enforced without the intervention of the services of the supervisor, 
and as his authority and duties are so intimately interwoven with the proceedings 
in both cases, it would seem entirely clear that as consistent with legislative intent 
and applying the rules of construction laid down by our courts as sLated above, the 

•answer to your question must be in the affirmative,-a conclusion which is reached 
not only from considering the context of the statute, but is fortified by reference to 
the history of legislation as above outlined. 

Additional force is lent to this conclusion by the fact that the statutes relating 
to ditches make no provision for the determination by any board or official of the 
.question whether or not there shall be a township ditch supervisor. 

The views expressed make unnecessary the answering of your second question. 
· Respectfully, 

JOHN G. PRICE, 

Attorney-General. 

448. 

MUNICIPAL CORPORATION-BOARD OF CONTROL WITHOUT AUTHOR
ITY TO BIND CITY TO PAY EXCESS PRICE FOR MATERIAL ALREADY 
CONTRACTED FOR BUT NOT DELIVERED. 

Where a city has entered into a contract for the purchase of a quantity of material 
:to be paid for at a given price per unit and delivered in installments, the board of control 
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is 'Withaut authority to bind the cily to pay as to the portion of such material not yet de
lii'ered, a price in excess of that specified in the original contract. 

Cou;MBus, Omo, June 30, 1919. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GE!l.'TLEME:N":-The receipt is acknowledged of a letter from your bureau, sub

mitting the following statement of facts and inquiry: 

"The city of Akron on the 8th day of June, 1916, made a contract with 
the General Chemical Company for sulphate of alumina, f. o. b. cars at con
tractor's works at East St. Louis, Ill., at $1.10 per 100 lbs. The contract 
further provided for the furnishing of such supplies from July 2, 1916, to July 
1, 1919, not less than 600 nor more than 720 net tons per annum except at sel
ler's option. Later under a resolution of the board of control of October 22, 
1917, a change was made from 720 tons per year to 850 tons per year and 
the price modified from $1.10 to $1. 25 per hundred, and payment has been 
made in keeping with such resolution. We are respectfully requesting your 
written opinion as follows: 

Question: Are such changes made by the resolution of the board of 
control and such increased payments legally made?" 

With your letter is enclosed a copy of the resolut;ion referred to as having been 
adopted by the board of control on October 22, 1917, which resolution, as shown by 
such copy, reads as follows: 

"Whereas, it has been shown to the satisfaction of the board of control 
of the city of Akron, Ohio, that the great war in which the United States 
has become involved, has and will int,Jrfere materially with the output of 
sulphuric acid and with the supply of other raw materials from which sul
phate of alumina is produced; and whereas, the government of the United 
States is making demands upon General Chemical Company for these ma
terials far in excess of what said company had anticipated, making it nec
essary for said company to purchase mw material at a cost much in exceEs 
of what they had anticipated to fill contracts which thay have with parties 
other than the government of the United States, and that them conditions 
are likely to interfere materially with the delivery tb saicl. city of Akron of 
the alumina necessary for its use, and that the contract with t,he city of Akron. 
by t,he General Chemical Company by which said company is to furnish 
said city specified quantities of alumina during fhe life of said contract is
unjust to said chemical company on account of said war conditions; and 
where!'.s said General Chemical Company agrees to extend a maximum quan
tity of alumina to be furnished to the city of Akron from 720 tons per year 
as stated in the contract to 850 tons per year. 

Therefore, be it resolved by the board of control of the city of Akron, 
that the said contract price be changed and that said city pay to said chem
ical company the sum of and the price of !i!,l.25 per one hundred pounds for• 
alumina furnished und,e1 said contract, for and during the remainder of said. 
contract time; t,his price to cover the annual requiiements of the city of 
Akron up fo and including 850 tons, unless it shall appear to the satisfaction 
of said board that the reasons for said increased price shall have been re
moved; it being expressly understood and agreed that the actjon of said 
board in increasing said price and said maximum quantity to be delivered does 
not in any way change, modify or annul said contract above referred to in. 
any other respect whatever. 
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Be It Further Resolved, that a certified copy of this resolution be for
warded to the Geneml Chemical Compimy and their acknowledgment and 
:>,ssent thereto be obtained in writing." 

Sections 4328 and 4371 of the General Code, relating respectively to the making 
of contracts on behalf of a city by the director of public service and director of public 
safety, re2.d as follows: 

"Sec. 4328. The director of public service may make any contract 
or purchase supplies or material or provide labor for any work under the 
supervision of that department not involving more than five hundred dol
lars. When an expenditure within the department, other ·than the com
pensation of persons employed therein, exceeds five hundred dollars, such 
expenditure shall first be authorized and directed by ordinance of council. 
When so :1uthorized and directed, the director of public service shall mrke 
:>, written contract with tho lowest bidder e.fter advertisement for not less than 
two nor more than four consecutive weeks in a newspaper of general circu
fo,tion within the city. 

Sec. 4371. ·The director of public sdety may make all contracts and 
expenditures of money for acquiring buds for the erection or rep2.iring of 
station houses, police stations, fire department buildings, fire stations, cis
terns, and plugs, that may be required and for the purchase of engines, ap
paratus, and all other supplies necessa1y for the police e,nd fire depr.rtments, 
and for other undertakings and departments under his supervision, bµt no 
obligation involving an expenditure of more thr.n five hundred dollars shall 
be cre 0,ted unless first authorized and directed by ordinance of council. In 
mr,king, altering, or modifying such contracts, the director of public safety 
shall be governed by the provisions of the preceding ch2.pter relating to 
public contncts, except that all bids shall be filed wit}) and opened by him. 
He shall make· no sal!\ or disposition of any property belonging to the city 
without first being authorized by resolution o; ordinance of council." 

These statutes, so far as they concern contracts involving an expenditure of more 
than five hundred dollars, are to be read in connection with sections 4402 and 4403, 
which read as follows: 

"Sec. 4402. The mayor, director of public service and director of public 
safety shall constitute the board of control. The mayor shall be ex-officio 
president. The board shall keep a record of its proceedings. All votes 
shall be by yeas and nays and entered on the record, and the vote of a major
ity at all the members of the board shall be necessary to adopt any question, 
motion or order. 

Sec. 4403. No· contract in the depa1tment of public service or the 
department of public safety in excess of five hundred dollars shall be 
awarded except on t,he approval of the board of control·, which shall direct 
the director of the appropriate department to enter into the contract. 
The members of the board shall prepare estimates of the revenue and 
expenditures of their respective department to be submitted to the council 
by the mayor, as provided by law." . 

Under the law, well settled in Ohio, that the powers of municipal officers are 
such only as are given by statute, expressly or by necessary implication, the several 
sections quoted must be looked to as the source of power, rather than as a limitation 
upon powers. With this principle in mind, we are at once led to the conclusion that 
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as to those contracts required to be let on competitiYe bidding, the contract passes 
beyond the power of the director of service, the director of safety and the borud of 
control, in the matter of a change in the terms of the contract, once the contract is 
entered into, unless another statute is found which gives power to make such change; 
for of what avail in the public interest is competitive bidding if a contract entered 
into on that plan may be changed as to price or other requirements by the action of 
such officers or of a municipal board? And as to those contracts which may be en
tered into without competitive bidding, it is certainly to be presumed that the officer 
acting for the city will perform his sworn duty and make the best contract he can 
in the city's interest; from which it follows that when the transaction is closed, there 
is to be no change in the terms of the contract unless there is statutory authority to 
make such change. 

These observations bring us to the point of inquiring whether there is any stat
ute which authorizes a change in a municipal contract. Section 4331 teads as follows: 

"When it becomes necessary in the opinion of the director of public 
service, in the prosecution of any work or improvement under contract, to 
make alterations or modifications in such contract, such alterations or modi
fica_tions shall only be made upon the order of such director, but such order 
shall be of no effect until the price to be paid for the work and material, or 
both, under the altered or modified contract, has been agreed upon in writjng 
and signed by the contractor and the director on behalf of the corporation, 
and approved by the board of control, as provided by law." 

The form of the resolution adopted by the board of control in the inst,ant case 
indicates that section 4331 was believed to furnish authori~y for the resolution. But 
does said section go to that extent? Upon its face it applies only to those contracts 
involving work or improvement. Furthermore, its necessity in that connection is 
readily perceived; for it is well known that cities often enter into contracts calling for 
complicated construction, the details of which may require change as ascertained 
during the progress of the work, th us from a practical standpoint requiring a method 
of authorizing a change. However, from what has been said above as to the powers 
of municipal officers, and in view of the fact that the public interest demands strict 
adherence to the terms of a contract on the part of those who deal with municipal
ities, whether the contract be made after competitive bids, or not, said section 4331 
is certainly not to be given any broader meaning than is justfied by its plain terms. 
While the resoluf:ion now being considered purports on its face to call for a modifi
cation only of th~ original contract, it certainly in practical effect would seem to call 
for an entirely new contract; and of course power is not lodged in the board of control 
for the making of a contract. But if we treat the resolution as involving a modi
fication only, there is ample reason for saying that the modification is not such a one 
as is contemplated either by the letter or spirit of sectim 4331. 

No other statutory provision having been found which permits of a change or 
modification, it is concluded that the modification purporting to have been made by 
the resolution of October 22, 1917, is witho..1t legal effect, and that consequently any 
increased payments made under supposed authority of such resolution are illegal. 

Respectfully, 
JOHN G.PRICE, 

A tturney-General. 
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449. 

BOARD OF EDUCATION-WHEN APPLICATIONS SHALL BE FILED FOR 
STATE AID FOR WEAK SCHOOL DISTRICTS-WHEN SCHOOL DIS
TRICT NOT ENTITLED TO STATE AID-SECTION 7595-1 G. C. GOV
ERNS DISBURSEMENT OF TUITION FUND FOR JOINT HIGH 
SCHOOL OPERATED BY TWO OR MORE SCHOOL DISTRICTS. 

1. Applications far state aid far weak school districts shall be filed with the state 
auditar between the first day of September and the first day of October, 1919, far the school 
year beginning September 1, 1919, and' such applications- must be governed by the pro
visions of House Bill No. 406 (Freeman Law), appearing in 108 Ohio Laws. 

2. A school district which pays its teachers either more or less than the scale of sal
aries set out in amended section 7595-1 G. C., shall not be entitled to state aid. 

3. The· high school committee in charge of <i joint high school, operated by two or 
more school districts, must be governed in its disbursement of moneys from the tuition 
fund by the limitations set forth in section 7595-1 G. C. 

CoLUMBOS, Omo, June 30, 1919. 

HoN. D. H. PEOPLES, Prosecuting Attarney, Pomeroy, Ohio. 
DEAR Srn:-Acknowledgment is made of your request for an opinion upon the 

following stµ.tement of facts: 

"A rural school district and a village school district have united for high 
school purposes. · 

Suppose they pay their teachers the following salaries: $130.00, $110.00, 
and $100.00 per month. 

The rural district pays $.6948 of this expense, or an average of $78. 74 
per teacher per month. · 

Under th€se circumstances would the rural district which is not able 
to meet this expense with money received by taxation, be entit)ed to receive 
aid from the state according to section 7595 of the Ohio school laws?" 

In reply to such query it is advised that state aid tp weak school district~ will 
be governed for th1i coming school year by the provisions of the new Freeman law on 
state aid (House Bill 406), which is in effect on and after August 17, 1919. 

Section 7595-2 G. C., as it will appear in 108 0. L., reads: 

"The applicatjon to the state auditor for state aid shall be filed between 
the first day of September and the first day of October for the then current 
sphool year, and upon demand of the state audi9>r the books or any records 
of the school district shall be transmitted to the auditor of state. The appli
cation shall be accompanied by t)he copy of the distribution of the county 
auditor made on the preceding August settlement, and an estinrate of the 
county auditpr showing the probable yield and distribution of the taxes, 
state common school fund and interest on the commoon school fund to be 
distributed ~ such district on the February settlement next following, tp
gether with a copy of his balance sheet as the same appears on· his school 
fund distribution record for the school year for which such application is 
made." 

Section 7595-1 )'lrovides that a school district may make application for state aid 
to cover deficiencies in its tuition fund by filing with the audi~r of stµ.te an applica-
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tion therelor in such farm as the auditor of state shall prescribe, and by first complying 
and sho"\\~ compliance with the following conditions: 

"A oehool district may make application for stp,te aid to cover deficiencies 
in its tuition fund by filing with the auditor of state an application therefor 
in such fmm as the auditor of state shall prescribe, and by first complying 
and showing compliance with the following conditions: 

1. It shall plac·e in the tuition fund at least two-thirds of the proceeds 
of the levy as adjusted by the budget commission pursuant to section 7594-1. 

2. It shall place in the tuitjon fund the whole sum of the state common 
school fund and interest on the common school fund received by the district. 

3. It shall pay its teachers neither more ·nor less than the following sal
aries: In elementary schools, teachers wit;hout having less than one )ear's 
professional training or less than t,hree years' teaching experience in the state, 
sixty dollars per month; t,eachers having at least one year professional train
ing or three years' teaching experience in t,he state, sixty-five dollars a month; 
tpachers having completed the full two years' course in any nc;irmal school 
teachers' college or university approved by t,he superintendent of public in
st,ruction, or who have had five years' teaching experience in the state, seventy
five dollars a month. In high schools, inclusive of joint high school districts, 
an averP.ge of ninety dollars a month in each high school. Such sP.ll.'.ries shall 
be for full time and in high schools if any tpacher be not employed full time, 
then, in computing the average, the salary for each hour of service paid such 
part time shall, for the purposes of the calculation, be multiplied by the num
ber of full time'hours in each month, and the sum so ascertained shall be as
sumed to be the salary paid such part time teacher. In no case shall a 
teacher be employed at less thim sixty dollars per month for full time, or at 
the rate of sixty dollars per month for part time. 

4. It shall maintain its srhools for eight months in each year. 
5. It shall not transfer or cause to be transferred to any other fund 

any moneys that may be in the tuition fund. Nor shall it expend any moneys 
that may l,e in tht: tuilion fund except for the following purpbses: 

(a) Payment of salaries of teachers. 
(b) Payment of expenses for attending institute. 
(c) Payment of temporary loans incurred to meet current expenses in an

ticipation of revenue which would accrue to the tuition fund. 
(d) That part of tuition payable to other school districts which rep

resents (he expense of teachers' salaries as computed pursuant to section 7736. 
(e) Salaries of principals or superintendents, or additional salaries paid 

t~achers as compensation for duties performed as principals or supeiint~n
deds. Provided, however, that if additional salaries are paid as compensat~on 
for duties performed by teachers as principals or sUf)erintendents, the stat'e 
superintendent of public instruction shall first certify that such addition~! 
duties are required and performed. 

6. The county auditor in making his deductions pursmmt to section 
4744-3 of the General Code shall deduct two-thirds of the tptal sum from 
the two-thirds yield of the tax levy which is dist.ributable to the tuition fund 
pursuant to this section, and the remaining one-third from the remaining 
part .of the yield of such tax levy." 

It is noted that one of the provisions in order to secure state aid for a weak school 
district is that it shall have ·a scale of salaries for teachers which is set by state law 
and the section further provides that such teachers shall be paid nothing more nor 
less than the amounts given in the section for the particular kind of teaching. Having 
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in mind the joint high school, as you indicate,. the section pr6vides that the salary in 
high schools, inclusive of joint high school districts, shall be an average of nmety dollars 
per mont,h in each high school for each teacher. 

Your attention is also invited to section 7595-4, which reads as foll!>ws: 

"Whenever two or more school district,s have joined pursu~nt to sec
tion 7669 to establish a joint high ,chool, and one or more of such school dis
tricts makes application for such state aid to cover a probable deficiency in 
the_ tuition fund, then a condition precedent to the determination and ren
dering of such state aid the high school committee shall place in the tuition 
fund that part of tuition received from other districts which represents the 
expense for salaries of teachers as computed pursuant to section 7736. And 
the school district applying for such aid shall, in placing in a separate fund 
its contl·ibution to the high school committee pursuant to section 7671, pay 
out of its tuition fund only that part of the total contribution which repre
sents the needs of 1jhe high school committee for salaries of the high school 
teachers. And such high school committee in its disbursements of moneys 
from the tuition fund shall be governed by the limitations of section 7595-1 of the 
General Cotie." 

It will be ntited that this section, which speaks specifically of a case where two or 
more school districts have joined under section 7669 G. C. to establish a joint high 
school, provides that such high school committee, which has charge of the joint high 
school in its disbursements of money from the tuition fund, shall be governed by the 
limitations of section 7595-1 of the General Code, which limitations are given above, 
and one of which is that the average salary for a high school teacher shall be ninety 
dollars per month. 

You say that the teachers in question might receive $130.00, $110.00 and $100.00 
per mon,th as their salaries for services as teachers in such joint high school, all and 
any of which is in excess of the ninety dollars per month provided for in section 7595-1 
G. c:, supra, which says that in order to receive state aid the salaries must be neither 
more nor less ~han the indicated scale mentioned in such section. 

The fact that the rural district pays a fractional amount of the s,alary of the high 
school teacher, which fractional amount would average $78.74, as the par tdue from the 
rural district, seemingly would not enter into the question, in view of the language 
used in section 7595 G. C., supra, which says that such high school committee, in its 
disbursement of money, shall be governed by the limitations of section 7595-1 G. C., 
one of which is the scale of wages indicated. So in view of this secij_ion, providing 
specifically the case of where school districts unite for high school purposes, and in
dicating that the salaries in such joint high school shall be governed by the same scale 
as in a high school that is not a joint high school, it would seem that where the rw-al 
district in question permits its high school committee, on which it has representation, 
to pay salaries for teaching that are in excess of ninety dollars per month, as provided 
in section 7595-1, the district would not be entitled to state aid, and if such salaries 
were paid in order to secure competent teachers and the districts in question co'uld 
not take care of the same under the taxation laws, then such teachers' salaries would 
become a valid, existing and binding obligation, which could be cared for in an emer
gency, under section 5656 G. C. 

It is suggested that you request the secretary of state to furnish you with a copy 
of house bill 406, covering state aid to weak school districts, and also a copy of the new 
tax law which permits school distticts to increase their limit of taxation in order to 
take care of existing circumstances, both of which acts are at this time in the hands 
of the printer. 

It is, therefore, the opinion of the Attorney-General that: 
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"1. Applications for state aid for weak school districts shall be filed 
with the state auditor between the first day of September and the first day of 
October, 1919, for the school year beginning September 1, 1919, and such ap
plications must be governed by the provisions of house bill Ko. 406 (Free
man Law), appearing in 108 Ohio laws. 

2. A echool district which pays its teachers either more or less than 
the scale of salaries set out in amended section 7595-1 G. C., shall not be 
entitled to state aid. 

3. The high school committee in charge of a joint high school, operated 
by two or more school districts, must be governed in its disbursement of 
moneys from the tuition fund by the limitations set forth in section 7595-1 
G. C." 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

450. 

BOARD OF EDUCATION-SCHOOL DISTRICT TRANSFERRED TO AN 
EXEMPTED VILLAGE SCHOOL DISTRICT-TAXES THEN AND 
THEREAFTER SPREAD OVER WHOLE OF SUCH ENLARGED DIS
TRICT-ALSO TAKE FUNDS AND ASSUME INDEBTEDNESS OF 
ADDED DISTRICT EXISTING AT THAT TIME-SEE SECTION 
4696 G. C. 

Where a school district, as a whole, is transferred and added to an exempted village 
school district, such territory becomes an integral part of such enlarged district and then, 
and thereafter taxes in such enlarged district must be spread uniformly over the whole of 
such enlarged district, and at the time of transfer, under section 4696, the board of education 
of such enlarged exempted village district shall take the funds and assume the indebtednes& 
of the added district existing at that time. 

C0Lu11rnus, Omo, June 30, 1919. 

HoN. CHESTER A. ::\1EcK, Prosecuting Attorney, Bucyrus, Ohio. 
DEAR Srn:-Acknowledgment is made of the receipt of your request for an opinion 

upon the following statement of facts: 

"Jackson township, Crawford county, contains two school districts. Jack
son township school district and Crestline exempted village school district, the 
former has practically no indebtedness and the latter has a bonded indebted
ness and a much higher tax rate. 

There are fifty per cent. or more of the electors of the former that want. 
to file a petition with the county board of education asking to transfer their 
district to the Crestline exempted village school district, but they do not like 
the idea of having their tax rate raised, which would be the case if they had to• 
help pay the bonded indebtedness of the Crestline exempted village school 
district. 

Section 4696 of the General Code of Ohio covers a procedure of this 
kind and speaks about an equitable division of funds and indebtedness that 
is to be decided upon by the board of education acting in the transfer. 

Does that refer to a case of this kind and is there any way by which the 
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people residing in the Jackson township school district could avoid having 
their tax rate raised or avoid helping to pay this bonded indebtedness of the 
Crestline exempted village school district, in case the transfer was made?". 

It is understood that Crestline is an exempt.ed village school district and hence 
any transfer to the Crestline village school district would fall within section 4696 
G. C., which reads as follows: 

"A county board of education may transfer a part or all of a school 
district of the county school district to an adjoining exempted village school 
district or city school district, or iio another county school district, provided 
at least fifty per centum of the electors of the territory to be transferred pe
tition for such transfer. Provided, however, that if at least seventy-five 
per cent. of the electors of the tenitory petition for such transfer, the county 
board· of education shall make such transfer. No such transfer shall be in 
effect until ilhe county board of education and the board of educat_ion to 
which the territory is to be transferred each pass resolutions by a majority 
vote of the full membarship of each board and until an equitable division of the 
funds or indebtedness be decided upon by the boards of education acting in 
the transfer; also a map shall be filed with the auditor or auditors of the 
county or counties affected by such transfer." · 

It is noted that orie of the requisites of making such transfer legal is that two 
boards of education must each pass resolution1, by a majority vote of their full member
ship, which in this case w6uld. be the board of education of the Crestline exempted 
village school district and the county board of education of Crawford county, from 
which county school district such transfer of territory was to be made. 

You a1,k if there is any way in which the people residing in Jackson township 
school district, who desire to be transferred to the Orestline exempted village school 
district, could avoid hav'ing their taxes raised or avoid helping to pay this bonded 
indebtedness of the Crestline exempted village school district. 

In reply to such query, it is advised that where territory is transferred in regular 
and legal manner to another school district, it then and thereafter becomes an inte
gral part of the district to which it is transferred and school taxes in such enlarged 
district must thereafter be spread uniformly over the whole of such enlarged district. 
There is nothing unreasonable in this, because persons in the territory to have transferred 
are more than likely seeking transfer to such exempted village or city school district, 
as the case may be, in order to be better educational advantages in the way of better 
teachers, better buildings and accommodations, all of which have been provided by 
the village school district at considerable expense to itself, following which there might 
be an unpaid debt or an increased tax rate. If those who seek to join a school dis
trict that has more than the usual advantages, with the view that they may partake 
likewise of such advantages, then it is only fair they should pay their equal share of 
the cost of such added advantages, for that, in the final analysis, is usually the 
reason that transfer to an exempted village school district has been sought. 

In an opinion rendered under date of December 31, 1915, and found in volume 
3, Opinions of the Attorney-General for 1915, at page 2458, the second branch of the 
syllabus reads: 

"If the electors of a school district vote in favor of a bond issue under 
authority of section 7625 G. C., and for the purposes therein mentioned, and 
thereafter the county board of education transfers a part or all of another 
school district to such district, and upon said transfer being effected, said 
territory thus transferred will become a part of said district for all school 
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purposes and will, therefore, be liable for its share of the bonded indebted
ness so created." 

It is therefore the opinion of the Attorney-General that where a school district, 
as a whole, is transferred and added to an exempted village school district, such ter
ritory becomes an integral part of such enlarged district and then and thereafter taxes 

- in such enlarged district must be spread uniformly over the whole of such enlarged 
district, and at the time of transfer, under section 4696, the board of educaUon of 
such enlarged exempted village district shall take the funds and assume the indebt
edness of the added district existing at that time. 

Respectfully, 
JOHN G. PRICE, 

A tlorney-Ge neral. 

451. 

SOLDIERS' BURIAL COMMITTEE-CONTRACT OF SAID COMMITTEE 
GOVERNS REGARDLESS OF FACT SAID SOLDIER DIES IN COUNTY 
INFIRMARY-COUNTY CO:\1:\IISSIONERS NOT AUTHORIZED TO 
BURY INMATES FROM SUCH INFIRMARY FOR LESS SUM OF· 
MONEY WHERE INMATE HONORABLY DISCHARGED SOLDIER. 

Where an honorably discharged soldier has been buried by an undertaker, in com
pliance with a contract entered into between such undertaker and the township soldiers' 
burial committee, the county commissioners are not authorized to change such contract 
and pay the undertaker less than the amount agreed upon, notwithstanding that such sol
dier dies while an inmate of the county infirmary and the commissioners had a contract 
with such undertaker to bury inmates from such infirmary for a less sum of money. 

COLUMBUS, Omo, June 30, 1919. 

HoN. WAYNE STILLWELL, Prosecuting Attorney, Millersburg, Ohio. 
DEAR Srn:-Acknowledgment is made of your request for the opinion of this. 

department as follows: 

"The county commissioners and Mr. W. F. Cary, an undertaker of this 
place, have requested me to ask for a ruling in the following matters: 

An old soldier, at his own request, was admitted to the county infir
mary and his pension money applied to his board, lodging and other ex
penses while in that institution. At his death the soldiers burial committee 
made an allowance of 575.00 for his burial under section 2950. The county 
commissioners, having a contract with Mr. Cary for the burial of inmates 
at the rate of 825.00, feel that they should allow only the latter amount, 
which Mr. Cary considers insufficient under the circumstances. I do not 
know the specifications for the several funerals and the above statement is 
as given to me by Mr. Cary, but assuming the above statement to be correct 
and all formalities to have been complied with, I request your opnion as to 
whether or not the auditor should issue a warrant for the larger amount. 

Your opinion No. 281, of May 10, 1919, says that 'such committee is 
authorized to contract for and bind the county up to the maximum of $75.00, 
in the matter of such burial, and in the absence of fraud or collusion, the 
commissioners are not authorized to review their decision or to modify their· 
contract in such matters.' 
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Does the fact that the soldier was an inmate of the infirmary and that 
the commissioners had a contract. change or make an exception in thJS case?" 

Your quotation from opinion No. 281, dated May 10, 1919, rendered by this de
partment to Hon. C. A. Weldon, prosecut,ing attorney, Circleville, Ohio, indicates 
that you have and are familiar with that opinion, which held that in the absence of 
fraud or collusion the county commissioners are not aut,horized to modify the contract 
between the underte.ker and the soldiers' burial committee, for the burial of an honorably 
discharged soldier. 

The further quesVon presented in your inquiry is, as stated in your letter, 

"does the fact that the soldier was an inmate of the infirmary .and that the 
commissioners had a contract change or make an exception in ~is case?" 

The contract referred t,o, as is fairly inferable from your letter, is a contract by 
and between the county commissioners and the undertaker for the burial of paupers, 
and provides for compensation to t):ie undertaker of twenty-five dollars for each of 
such burials. A distinction must be drawn between the purposes of the law on the 
one hand, authorizing the burial of paupers from the coU11ty infirmary, and the burial, 
on the other hand, of an honornbly discharged soldier. 

Without discussing this at length-for the reason that the distinction is appar
ent-the underlying purpose of the law, :mthorizing the payment for the burial of an 
honorr,bly discharged soldier, may be quoted from an opinion of the Attorney-General, 
found in Annual Report of the Attorney-General, 1911-1912, Vol. 2, page 1471. The 
question asked in thr,t case was, "may the count1/ commissioners limit t,he amount for 
which a township or waid soldiers' burial commit~e may contract to a sum less than 
$75.00 in each c::>,se," and was answered in the negative. 

Opinion No. 281, above referred to, rendered by the present Attorney General, 
concurs with that opin_ion of the former Attorney-General. 

Sect,ion 2950, by t):ie former At,tomey-General, in the opinion above quoted, is 
thus characterized: 

"The statute certainly is one to be construed liber:>,lly in favor ·of the 
soldier. It is the last tribute in the way of anything of financial value that 
the people of a grat,::ful republic can pay to its heroic defenders, and, too, when 
the legislature fixed the maximum at $75.00, prices were much lower than 
they are now, and this sum seems not only to be within the field of economy, 
but pretty well toward the center of boundary of stinginess." 

As indicated in the above quoted opinion, the pm-pose of this statute· is that to 
the extent of $75.00, as a mark of gratitude, and as "the last tribute in the way of 
anything of financial value" the state has provided for the interment of the body 
"of any honorably discharged soldie;_" 

As pointed out in opinion 281, supm, the county commissioners are not vested 
with any discretion or authorit:Y, in the absence of fraud or collusion, to modify the 
statutory cont,ract provided by sections 2950 et seq. G. C., and the fact that the soldier 
was also indigent and an inmate of the infirmary, and but for the provisions of these 
statutes would otherwise be buried in a pauper's grave, clearly emphasizeil to this 
department that it is peculiarly such a case as these laws were intended to cover, and 
in conclusion you are advised that this department is of the opinion that in such a 
case the county commissioners have no aut,hority, in the absence of fraud, to change 
the agreement between the soldiers' burial committ,ee and the undertaker. 

Your letter stated that it is assumed that "all formalities have been complied 
with," and from this it is inferred and assumed that the statutory provisions for enter-
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ing into the contre.ct 2.pproved by the soldiers' burial committee have been strictly 
complied with and this opinion is rendered upon that state of facts. 

It is deemed advisable to call your att~mtion to house bill Xo. 8 (108 0. L. 34), 
signed by the governor 11arch 19, 1919, by which the maximum amount to be charged 
for such burials was increased from seventy-five to one hundred dollars, as finally 
amended. Respectfully, 

JOHX G. PRICE, 
Attorney-General. 

452. 

APPROVAL OF LEASES OF CAXAL LAXDS IX AKROX, MASSILLOX, 
LAKEVIEW AND BARBERTON, OHIO. 

COLUMBUS, Omo, June 30, 1919. 

HoN. JoHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR Srn:-I am in receipt of your communicB,tion of June 28, 1919, enclosing 

for my :>.pproval leases (in triplicate) for canal lands, as follows: 
Valuation. 

To t,he Diamond Re2.lty Company, Akron, Ohio, Ohio canal 
land between State St. and Buchtel Ave. in Akron, Ohio___ . ______ $58,000 00 

To W. S. Bloomberg, Ohio canal land at Massillon, Ohio______ 5,100 00 
To B. F. Swartz and James Miller, Lakeview, Ohio, reservoir 

embankment ---------------------------------------------- 1,666 66 
.ro Isaac B. Shepard, outer slope of the Ohio canal at Barberton, 

Ohio ____________ --------------------------------------- 500 0j 

I have carefully examined said leases, find them correct in form and legal, and am, 
therefore, returning the same with my approval endorsed thereon. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

453. 

APPROVAL OF CONTRACT BETWEEN BOARD OF TRUSTEES OF MIAMI 
UNIVERSITY AND THE BAL1, ENGH\'E CO. OF ERIE, PA. 

COLUMBUS, OHio, June 30, 1919. 

HoN. R. 11. HUGHES, President Miami University, Oxford, Ohio. 
DEAR Srn:-On behalf of the board of trustees of Miami University you have 

submitted for my approval, as per section 2319 G. C. (107 0. L. 455), the contract 
between said board of trustees and The Ball Engine Co. of Erie, Pa., for a 16 x 16 
inch, simple valve, side crank engine, at 257 R. P. ::\-1., including foundations and ac
cessories, installed in the power plant, l\,1iami University, Oxford, Ohio," as described 
in Ball Engine Company specification of June 15, 1919, calling for payment of $4,386.00. 
You have also submitted the bond covering said contract. 

It appears that the above named company was the lowest bidder for the engine in 
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question and that your board has let a contract to said company at its bid. I have 
examined the published notices calling for bids and found same in accordance with 
law. 

You have furnished me with the certificate of the secretary of state to the effect 
that The Ball Engine Company of Erie, Pa., has filed statements under sections 178 
and 183 G. C. and is authorized to do business in the st.ate of Ohio; also affidavit show
ing that said company will not employ five or more persons in the performance of said 
contract. 

Having before me the certificate of the auditor of stat_~ that there are funds in 
the appropriations heretofore made, for the purposes set forth in said contract, suffi
cient to cover the amounts payable thereunder, and being satisfied that said con
tract and bond are in all respects according to law, I am this day certifying my ap
proval thereon. 

I have this day filed in the office of the auditor of state the contract, bond and 
other papers necessary for filing in said office. Herewith enclosed I return all other 
papers not necessary to be so filed. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

454. 

APPROVAL OF CONTRACT BETWEEN BOARD OF TRUSTEES OF MIAMI 
UNIVERSITY AND THE GENERAL ELECTRIC COMPANY OF SCHE
NECTADY, NEW YORK. 

COLUMBUS, Omo, June 30, 1919. 

HoN. R. M. HUGHES, President Miami University, Oxford, Ohio. 
DEAR Srn:-On behalf of the board of trustees of Miami University you have 

submitted for my approval, as per section 2319 G. C. (107 O. L. 455), the contract 
behveen said board of trustees and The General Electric Company of Schenectady, 
New York, for generator, exciter, etc., calling for payment of $2,430. You have also 
submitted the bond covering said contract. 

It appears that the above named company was the lowest bidder for the machinery 
in question and that your board has let a contract to said company at its bid. I have · 
examined the published notices calling for bids and found same in accordance with 
law. 

You have furnished me with the certificate of the secretary of state to the effect 
that The General Electric Company of New York has filed statements under sections 
178 and 183 G. C. and is authorized to do business in the state of Ohio; also certificate 
from the Industrial Commission of Ohio showing compliance by said company with 
the workmen's compensation law of Ohio. 

Having before me the certificate of the auditor of state that there are funds in 
the appropriations heretofore made, for the purposes set fort.h in said co,ntract, suffi
cient to cover the amounts payable thereunder, and being satisfied that said contract 
and bond are in all respects according to law, I am this day certifiying my approval 
thereon. 

I have this day filed in the office of the auditor of state the contract, bond and 
other papers .necessary for filing in said office. Herewith enclosed I return all other 
papers not necessary to be so filed .• 

Respectfully. 
JOHN G. PRICE, 

Attorney-General. • 
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455. 

APPROVAL OF COXTRACT BETWEEN BOARD OF TRUSTEES OF BOWLING 
GREEN STATE :XOR::'IIAL COLLEGE AXD CORL, SCHWAB AND EXG
LA~"'D OF BOWLIXG GREEN, OHIO, FOR SILO. 

Cou;~rn-cs, Omo, June 30, 1919. 

Hox. H.B. WILLIAMS, President State Nurmol College, Bowling Green, Ohio. . 
DEAR Sm:-On behalf of the board of trustees of the Bowling Green State Nor

mal College, you have submitted for my approval, as per section 2319 G. C. (107 
0. L. 455), a contract between said board and Corl, Schwab and England of Bowling 
Green, Ohio, for the construction and completion of a general purpose barn and silo. 
You have also submitted the bond covering said contract. 

It appears that the above named parties were the lowest bidders and that your 
board has let a contract to them at their bid. I have examined the published notice 
calling for bids and find same in accordance with law. 

You have furnished me certificate of the Industrial Commission of Ohio showing 
compliance by said contractor with the workmen's compensation law of Ohio. 

Having before me the certificate of the auditor of state that there are funds in 
the appropriations heretofore made, for the purposes set forth in sairl contract, suffi
cient to cover the amounts payable thereunder, and being satisfied that said contract 
and bond are in all respects according to law, I am this day certifying my approval 
thereon. 

I have this day filed in the office of the auditor of state the contract, bond and 
-0ther papers necessary for filing in said office. Herewith enclosed I return all other 
papers not nec€ssary to be so filed. 

Respectfully, 
JOHN G. PR1CE, 

Attorney-General. 

456. 

MU:1\'ICIPAL BOARD OF HEALTH-\VITHOUT AUTHORITY TO ESTAB
LISH CLINIC FOR TREATMENT OF VENEREAL DISEASES UNTIL 
HOUSE BILL No. 211 (108 O. L. 236) BECOMES EFFECTIVE. 

Until house bill No. 211 (Hughes health act, section 13) becomes effective, o munic
ipal board of health is without authurity to establish a clinic for the treatment of venereal 
diseases. 

CoLUMBus, Omo, June 30, 1919 . 

.State Department of Health, Columbus, Ohio. 
GE1'"TLE~IEN:-Acknowledgment is made of the receipt of your request for the 

-Opinion ot t.his department as follows: 

"The board of health of the city of N ______ .. is very desirous of estab-
lishing a clinic for the treatment of cases of venereal diseases but the council 
does not have the funds to finance such a proposition. An offer has been 
made by the board of health that the funds will be forthcoming from private 
sources if the board has the authority to administer such funds. 
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I should be glad therefore, to have your opinion as to whether or not 
a municipal board of health may receive funds from sources other than the city 
council and administer the same in the performance of public health work." 

Sections 4404 to 4476 G. C., relating to municipal boards of health, are pertinent 
to your inquiry. Sections 4404 to 4419 relate to the organization and powers of such 
boards. 

Section 4413, in part, is as follows: 

"The board of health of a municipality may make such orders and reg
ulations as it deems necessary for its own government, for the public health, 
the prevention or restriction of disease, and the prevention, abatement or 
suppression of nuisances. * * *" 

Sections 4420 to 4424 G. C., relating to nuisances, clothe such boards with power 
to abate and remove all nuisances within its jurisdiction and provide effective means. 
for the enforcement of the orders of such boards. 

Sections 4425 to 4451 G. C., relating to dangerous, communicable diseases, give 
municipal boards of health authority to enact and enforce quarantine regulations in 
time of epidemic or threatened epidemic of certain kinds of diseases,but in none of 
these sections i s there any authority for establishing a clinic of the character referred 
to in your letter. 

It may be well to observe that the word "clinic", as considered in this opinion, 
has the meaning, as defined in the Standard Dictionary, of "the teaching of med
icine and surgery practically at the bedside or in the presence of patients; as in a hos-· 
pital or dispensary." Your letter is understood as meaning the establishment of such 
a clinic for the treatment of cases of the disease therein mentioned. 

The nearest approach to a grant of authority for the establishment of such a 
clinic in the laws relating to boards of health it is suggested is found in section 4452,. 
which in part provides: 

'The council of a municipality may purchase land within or without 
its boundaries and erect thereon suitable hospital buildings for the * * * 
treatment of persons suffering from dangerous contagious disease, * * * 
The plans and specifications for such building shall be approved by the board 
of health." 

It might be contended that the establishment of such a clinic is within the im
plied powers of the board of health. But as has been repeatedly held in the courts 
of this state, the implication must be clear and necessary to the exercise of authority 
expressly given, before it can be claimed that an officer or board may exercise such 
authority. 

Section 4452 G. C. is pertinent in this connection, in that necessity for invoking 
such implied power would not exist where express provision is otherwise made for 
the accomplishment of the object under consideration. 

It should also be borne in mind that boards exercising a part of the police power 
of the state are bound, as to the limitation of their authority, to the terms and ex
tent' of authority contained in the laws creating them. 

A careful examination of the laws relating to boards of health does not disclose 
any authority for a municipal board of health establishing such a clinic, in the absence 
of which such board is powerless to establish same. The existence or absence of such 
authority would not be affected by the fact that such a clinic may be supported by 
funds received from sources other than the city council, and your question is therefore 



761 ATTORNEY-GENER.AL. 

ttnswered in the negative. Attention is directed to section 13 of house bill No. 211 
(Hughes health act, 108 0. L. 236) which, when it becomes effective, will furnish 
ample authority for such clinic. 

Respectfully, 
JORN G. PRICE, 

Attorney-General. 

457. 

BOARD OF EDUCATION-MEMBER OF SUCH BOARD CA:N'NOT BE 
EMPLOYED AS TEACHER BY SUCH LOCAL BOARD-CANNOT 
PARTICIPATE IN CONTRACT IN WHICH HE IS PECUNIARILY 
INTERESTED-PRESIDENT OF BOARD OF EDUCATION WHO 
IS UNDER CONTRACT AS TEACHER CAN CAST VOTE FOR DIS
TRICT SUPERINTENDENT BUT HIS CONTRACT AS TEACHER 
NULL AND VOID. 

1. A member of a board of education cannot be employed by such local board as a 
teacher and any such contract made by the board would be null and void. 

2. Membership in a board of education is not lost to such member by his partici
pating in the employment of himself as a teacher and such contract for teaching services 
is null and void, for a member of a board of education cannot participate in any contract 
in which he is pecunforily interested or be employed in any manner for compensation by 
the board of education; cannot participate in any contract in which he is pecuniarily in
terested or be employed in any manner for compensation by the board of which he is a mem
ber, except as clerk or treasurer. 

3. A president of a board of education who is under contract with such board as 
a teacher, can cast a vote for district superintendent, but his contract as a teacher is null 
and void. 

CoLUMBus, Omo, July 1, 1919. 

HoN. W. B. BARTELS, Prosecuting Attorney, Athens, Ohio. 
DEAR Srn:-Acknowledgment is made of your request for an opinion upon the 

following question: 

"Under section 4712 G. C., can a member of the board of education 
who is also a teacher in the district and president of his local board, partic
ipate legally in the selection of a district superintendent? " 

Section 4712 G. C., which you cite, reads as follows, but seemingly has very little 
to do with the question at issue: 

"In rural school districts, the board of education shall consist of five 
members elected at large at the same time township officers are elected and in 
the manner provided by law, for a term of four years." 

In discussion of the above question as to whether a president of a local village 
or rural board could participate legally in the selection of a district superintendent, 
it is important first to see whether a person, who is a member of a board of education, 
could occupy this dual relation of member and teacher and the effect of one position 
upon the other. 

Attention is invited to sect.ion 12932 G. C., which reads in part: 
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"Whoever being a * * * member of a board of education, votes for or 
parti.cipates in the making of a contract with a person as a teacher or instructor 
in a public school to whom he or she is related as father or brother, mother or 
sister, or acts in a matter in which he or she is pecuniarily interested, shall be fined 
not less than twenty-five dollars nor more than five hundred dollars or im
prisoned not more than six months, or both." 

The above section was enacted in 86 0. L., p. 20i, in 1889, and hr,s therefore been 
the 12,w of Ohio for prO:cfi02Jly thirty years, providing that any member of ·a. board 
of educr,tion is forbidden to make a contract or to participate in making a c-ontract 
with a person as a teacher t'o whom such member of the board is related as father, 
or brother, mother or sist;er, or acts in a matter in which he or she is pecuniarily in
terested. The seeming int'ent of this section is to get away as far as possible from any 
personal interest or relationship, in supplying the schools with teachers, the intent 
of the r.ssembly seemingly having been that if one was r,s closely related r.s father, 
brother, mother or sister to some member of the board of education, t,hen other appli
cants might not stand wholly on the sh.me basis as the relative who desired the teach
er's position. This section provides that any member of a board who is guilty of par
ticipating in a contract made with a teacher who is related in either one of t,hese de
grees tp the member in question, shr.11 be fined or impris-oned; if this is the law, and it 
was enacted to prevent furtherance of self-interest by drawing the line ag2.inst blood 
relatives, with what consistency couic! a member of a boa?rd of education employ him
self as a teacher in his own district? Seemingly the legislature thought this contin
gency might never arise, it being roritrary tp the principles of hw that one can be both 
the employer and the employed. So such section does not provide for a cont~ngency 
where a member empfoys himself, but it seems clear that if it is a violat)'.on of law to 
partiicip2,te in a contract in which a brother or sister is interested, it would follow that 
where one is a member of the board of education in the district and' votes for or par
ticipates in the making of a contract with a teacher, who is a member himself or her
self, then the member at least violates that part of section 129i2 G. C., which says: 

"or acts in a malter in which he or she is pecuniarily interested." 

Here the interest is wholly pecuniary for the reason that the teacher, who is a member, 
receives a salary for services as teacher. 

It would seem that the president of the board of education, in signing teachers' 
contracts as president of the board of education (see Form No. 20, Ohio School Laws, 
1915) would be signing a contract with himself if he were both a president or member 
of a board of education and a t,eacher employed by the same hos.rd at the same time. 
The incompatibility of the two positions or employment.s is at once apparent for the 
reason that one is subordinatf) ~o t)he other and in certain respects a check upon the 
other. 

But attention is further invited to section 4i5i G. C., which says in part: 

"No member of the board shall have, direc~ly or indirectly, any pecuniary 
interest in any contract of the board or be employed in any manner for compen
sation by t,he board of which he is a member, except as clerk or treasurer. * " 

Bearing upon the above section, there have been a number of prior opinions of 
the Attorney-General, excerpts from t,he syllabi of which are as follows: 

"One who has a contract * * * with a board of education, relin
quishes his interest in such cont'ract when he qualifies and takes his place on 
such board after being elected thereto." 
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Opinion 911, page 20, Vol. 1, Opinions of the Att,orney-General, 1918. 

"A member of a board of education who is the owner and publisher of 
a newspaper has no right tp contract with the board to publish legal notices, 
even though the legal iate is charged for such publication." 

Opinion 474, page 1293, Vol. 2, Opinions of the Attorney-General, 1917. 

"The president of a board of education who is also a director and stock
holder of a material company, which material company sells its material tp 
the principal cont,ractor dealing with such board of education, has such an 
interest in said contract as is prohibited by section 4757 G. C. • * *" 

Opinions of the Attorney-General, 1915, page 267, Vol. 1, Opinion X o. 139. 

"A teacher may not, while employed by the board of education of a school 
district as a teacher in the school of said district, be elected tp the positiop 
of clerk of said board." 

Opinion 1025, page 229, Vol. 3, Opinions of t;he Attorney-General, 1915. 

Attent1on is invited to the following previous hcldings on this question: 

"Section 2974 R. S. (4657 G. C.) expressly provirles t,hat 'no member 
-of a board shall have any pecuniary interest, either direct or indirect, in any 
contract of the board.' The real question which arises is, are the acts com
plained of prohibited by this statut~. To us it appears plain that ~he statute 
was intended to and does embrace in its prohibition the alleged transaction. 
'Xo member of a board shall have any pecuniary interest in any contract of 
the board,' seems so plain as not tp need construct,ion. The fact that Cor
nelius A. Brouse was at t,his time a member of t'he firm of C. A. Brouse & 
Company necessarily implies that he had a pecuniary interest in the contract 
of sale made by the firm with the board, and being so it was a contfact the 
board was prohibited from making and therefore one it had no right to make; 
nor did it have any right to allow the bill of the firm or draw an order for it,s 
payment on the treasurer of the board." 

Grant vs. Brouse, et al, 1 0. N. P., 145. 

The Attorney-General, in Opinion No. 911, in 1918, used the following language: 

"The next question then th::i.t naturally arises is, if a person has con
tracted with the board and the contract is not' completed, can he become a 
member of the board while the contract is in force. 

It is within the province of the legislature to say what the qualifications 
-of the members of the boards of educat)on shall be. 

Cline vs. Martin, 94 0. S., 420; · 
::\>Iills vs. Board of Education, 54 0. S., 631: 9 0. C. C., 134. 
The legislature may also say what acts shall stand as a disqualification 

for membership on a board of education. 
29 Cyc., 1380. 
At no place in our statute is found language to the effect that a person 

who has a contract with a bo:,,rd of education shall be by th::-.t act alone dis
qualified from becoming a member of such board. What the statute does say 
is that no member of a bo!',rd of education shall have an interest in any con
tract. If, then, a person who he.s a contract with a board of education is 
elected BS a member of such board, and after being so elected duly qulllifies 
and takes his place upon such board Ma member thereof, he by that act causes 
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a forfeiture and a relinquishment of all his rights under said contract. The 
contract becomes void and no further rights thereunder can accrue to either 
the board of education or the member who was formerly a party thereto." 

Continuing, the Attomey-Genernl said in such opinion: 

"It seems cle2.r to me, from the above and many other authorities ex
amined, that no order can be drawn by the bo2.rd in f:wor of one of its mem
bers for any services which such member would perform, and especially in 
the face of a st!ltute which specifically prohibits the board from entering 
into any contrnct with a member thereof, * * * * * but from the time 
he becomes such member he cannot further carry out the conditions of his 
contract, for :>. member of a bo2.rd of education shall not have, directly or 
indirectly, any pecuniary interest in any contract of the board of which he is 
a member, except as clerk or treasurer." 

Along the same line see the f?llowing cases: 

Bella4-e Goble.t Co., vs. City of Findlay et al., 5 0. C. C., 418-429; 
Bloom vs. Richards, 2 0. S., 395; 
Doll vs. State, 45 0. S., 449; 
Pickett vs. School District No. 1, 25 Wis., 551; 
Cumberland Coal Co. ~s. Sherman, 30 Barb., 553; 
People vs. Township Board of Overyssel, 11 Mich., 222; 
Waymeyer vs. Powell, 105 Ind., 32o. 

0 

In opin_ion 102, issued by the Attorney-General November 16, 1915, that official 
said: 

"You will observe that the above provision of section 4757 G. C. is still 
in force, and by its te:rms prohibits a member of a board of education of a 
school district from serving as a teacher of said district." 

In opinion 474, issued July 25, 1917, that official said: 

"It is not only unlawful for a member of a board of education to directly 
or indirectly have any pecuwary interest in any coittract, but * * * 
he shall be punished therefor. 

All the above sections have been coni,idered (sections 4757, 12910 and 12911 
G. C., from time to time by this department with the result of a universal hold
ing that ·in whatever manner the officer was interested in the contract, such con
tract was void and the money paid thereunder was recoverable." 

Judge Voris, in the case of Grant vs. Brouse, I N. P., 145, used the following 
striking language in the discussion of section 4757 of the General Code. 

"We are not undertaking to cllnsure anybody, becau,se we believe that in 
this transaction the board believed that it was discharging a public duly 
beneficially to the public; that is, it supposed that this was a more advantageou.s 
course to take tha,n to obey the law. I have no doubt that the member of 
the board, who sold these·articles, undertook to make a favorable arrange
ment for the public. Nothing to the contrary is asserted, and it is urged in 
fact, by the defendants, as a reason why this court should not interfere with 
its jurisdiction, that no pecuniary injury in fact resulted. 
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But we cannot look upon it in this light. The dolla.r and t.he cent ad
vantage is the lowest order of consideration that can be urged, when a public 
wrong, a vicious example is encouraged under high official sanction; the ex
ample, the public wrong, the prostitution of public virtue is vastly mor~ than 
mere matter of dollars and cents. The law was made in the interest of sound 
public policy, and while in some cases it may appear to be more advantageous 
to ignore than to obey the law, yet we think no public officer can violate a. 
direct provision of the law, directing the performance of his duty, or pro
hibiting certain acts, and have his conduct judicially approved, and where the 
matter comes before the court it ought to carefully see to it that public policy 
is upheld. I know of no better way of preserving the virtue of the public 
than to have its officers understand and act as if they were public servants, 
always recognizing that a public position constitutes a public trust that may 
be sacredly carried out." 

As to the legality of a contract made by a board, wherein less than the full number 
of the board acted, the court held in the case of Bellaire Goblet Company vs. City of 
Findlay, 5 0. C. C., 418, wherein Mt-. Gorby was a member of the board of gas trustees, 
and was also interested in a contract which his board was to act upon, as follows: 

"So that this dual relation existing as to Mr. Gorby, prevented him from 
acting upon this so--called contract as a member of the board. * * * The 
records show he did not act. Yet the board consisted of five members; each 
one of the members was entitled to be heard, each one of the members was 
entitled to act, but on account of the personal interest of Mr. Gorby, he could 
not act, so that in fact five members constituted the board, and in law five mem
bers was a legal board, but through the personal interest of Mr. Gorby the 
board, for the purpose of acting upon this contract, was reduced to four, 
which was not a legal board, and hence had no power to act." 

Following the long list of cases that might be cited, as well as those herein given 
it is therefore the opinion of the Attorney-General that: 

1. A member of a board of education cannot be employed by such local board 
as a teacher and any such contract made by the board would be null and void. 

2. Membership in a board of education is not lost to such member by his par
ticipating in the employment of himself as a teacher and such contract for teaching 
services is null and void, for a member of a board of education cannot participate in 
any contract in which he is pecuniarily interested or be employed in any manner 
fo.r compensation by the board of which he is a member, except as clerk or treasurer. 

3. A president of a board of education, who is under contract with such board 
as a teacher, can cast a vote for district superintendent, but his contract as a teacher 
is null and void. 

Respectfully, 
JOHN G. PRICE, 

Allorney-General. 
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458. 

BRIDGES AND CULVERTS-PUBLICATION OF NOTICE TO CONTRAC
TORS-SECTIONS 2352 AND 6252 G. C. CU:\1ULATIVE-:MUST CO:\f
PLY WITH BOTH SECTIONS. 

Sections 2352 and 62520: C. are cumulative and the publication of notice to contractors 
-under section 2352 must comply not only with that section but also with section 6252 G. C. 

CoLuMaus, Omo, July 1, 1919. 

HoN. CLARE CALDWELL, Prosecuting Attorney, Warren, Oltio. 
DEAR Sm:-Your letter of May 26 reads as follows: 

"I wish to present a question as to proper advertisement for proposals 
for the construction of a bridge to be built by the county commissioners 
at a cost in excess of $1,000.00. 

Under section 2352 G. C. the commissioners are required to publish notice 
for four consecutive weeks 'in two of the principal papers in the county hav
ing the largest circulation therein.' The question which I wish to present 
is this: Must notice also be published in compliance with section 6252, that 
is, in two newspapers of opposite politics, published at the county seat, and also 
in two newspapers of opposite politics provided there are other municipalities 
of eight thousand population in the county? 

In the case in question,· a compliance with section 2352 would mean to 
pul:lish in two newspapers of the same politics at the county seat, but no 
publication in an adjoining municipality.'' 

Reference is made by you to ser.tions 2352 and 6252 G. C., which, together with 
sections 2353 and 2354 G. C., are as follows: 

"Sec. 2352. When loans, drawings, representations, bills of material, 
specifications and estimates are so made and approved, the county commis
sioners shall give public notice in two of the principal papers in the county 
having the largest circulation therein, of the time when and the place where 
sealed proposals will be received for performing the labor and furnishing the 
materials necess:i,ry to the erection of sUth building, bridge or bridge sub
structure, or addition to or alteration thereof, and a contract based on such 
proposals will be awarded. If there is only one paper publishetl in the county, 
it shall be published in such paper. The notice shall be published weekly 
for four consecutive weeks next preceding the day named for making the 
contract; and state when and where such plan or plans, descriptions, bills 
and specifications can be seen. They shall be open to public inspection at all 
reasonable hours, between the date of such notice and the making of such 
contract. 

Sec. 2353. When the estimated cost of a public building, bridge or 
bridge substructure or of making an addition to or repair thereof does not ex
ceed one thousand dollars, it s'hall be let as heretofore provided, but notice 
of the letting need be given for only fifteen days, by posting on a bulletin 
board or by writing on a blackboard in a conspicuous place in the county 
commissioners' or auditor's offices, showing the nature of the letting and 
when and where proposals in writing will be received. Plans or specifications, 
or both as hereinbefore provided shall be kept on file during the fifteen days 
and open to public inspection. 
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"Ser. 2354. When the estimated cost of a public building, bridge or 
bridge substructure or of making an addition thereto or repair thereof does 
not exceed two hundred dollars, it may be let at private contract without 
publicatjon or notice. 

Sec. 6252. A procl2.mation for an election, an order fixing the tjme,;i 
of holding court, notice of the rates of taxation, bridge and pike notices, 
notice to contractors and such other .1dvertisements of general interest to 
the taxp:>.yers 2.5 the auditor, treasurer, probate juc'.ge or commissioners may 
deem proper, shall be published in two newspapers of opposite politics at the 
county ser..t, if there be such newspapers published thereat. In counties 
having cities of eight thousand inhabitants or more, not the county seat of 
such counties, addition2J publicatjon of such notices shall be m2.de in two 
newspapers of opposite politics in s1.1£h city. This ch2.pt<!r shall not Ppply to 
the publication of notices of delinquent tax and forfeited land sales." 

It has been the accepted view of section 6252 G. C. that it is cumulative in effect 
as to the matters and things governed by it. It w2,s not intended as an alt¢rnative 
or exclusive method of publication but as a requirement to be complied with in the 
making of othe~ publicatjons required by law. Cert;ain special acts of recent enact
ment possibly have the effect of substitu~ing an entirely different mode of publica
tion in part,icular cases, (See Opinions of th'j:l Attorney-General for 1916, Vol. I, 
page 838). But as between the two substitutfs now under consideration it is the 
opinion of this department that both must be ~omplied with. 

In Vindicator Printing Co. vs. Stale, 68 0. S., 362, 366, the following language 
is used: 

''Publication of the sheriff's proclamation is authorized by sectjon 2977, 
Revised Statutes. • * • This is supplemented by section 4367, (the 
same being section 6252 G. C.) which requires publication in t'}Vo newspapers 
of opposite politjcs." 

This holding of the supreme court is consistent with the impression just described. 
The result is, not that one publication is to be made under sectjon 2352 General 

Code and another separate publication under sect'ion 6252 General Code; for under 
a proper set of facts it would be possible to comply with both sections by making one 
set of publications. Such facts would exist where there were no muuicipP.lities outr 
side of the county sel\t having eight thous2,nd inhabifr.nts or more, 2.nd where the 
t'wo newsp:>.pers h:wing the largest circulat'ion in the county were of opposite poli
tics and published :i.t the county se:::.t. 

Again, where such fac'ts do not exist1 but one of "the principal papers in the county 
having the largest circulation therein" is locl\ted at the county seat, compliance pro 
tanlo with section 6252 G. C. would be effected by publishing the notice in question 
in a paper of opposite politics published at the county seat, if such paper were pub
lished thereat. In such a c2.se the cumulative effect of the two sections would re
quire publicatjon in three papers (st;n assuming the absence of any municipality in 
t,he county outside of the county seat hP.ving a popubt;on of eight t,housimd or more), 
such publication to be: 

(I) In one newsp:.>.per having politics and published at the county 
seat, and being one of the two principal p:>.pers in the county having the 
largest circuhi.tion therei~; 

(2) In the other principal paper in the county having the largest cir
culation therein; and 

(3) In another paper published at the county seat but not being one 
ft 
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of the two having the largest circulation in the county, if such other paper 
were of opposit~ politjcs to eit,her of the other two papers. 

Without working out all the possible combinations spplicable. to counties like 
Trumbull county, which does contain municipalities other than the county seat having 
a population of eight thousand or more, it is felt that the principles laid down will 
~nable the officials of the county to work out the minimum publication necessary to 
comply with both section 2352 and section 6252 G. C. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

459. 

BANKS AND BANKING-SALE OF STEAMSHIP TICKETS-BOND UNDER 
SECTION 290 G. C. VALID FOR PURPOSES OF SECTION 183 G. C. ET 
SEQ. OF HOUSE BILL NO. 200 (108 0. L. 80). 

Bonds given under sections 290 et seq. of the General Code will be valid for the pur
poses of sections 183 et seq. of House Bill No. 200 revising and codifying the laws relating 
to banking, etc,, after such act goes into effect. 

CoLUMBus, Omo, July 1, 1919. 
> 

HoN. A.._v. DONAHEY, Auditor of State, Columbus, Ohw. 
DEAR Srn:-I have your letter of recent date, which is as follows: 

"The recent act of the General Assembly amending sections 181 et seq. 
of the General Code relating to the sale of steamship and railroad tickets 
for transportation to or from foreign countries goes into effect July 11, 1919. 
See H. B. No. 200 (108 0. L. 80). 

Persons now engaged in the business of selling bonds with us, pursuant 
to sections 184 and 185 G. C. bearing date as of June, 1919. 

Will you kindly advise us whf)ther or not these bonds which so bear date 
antedating the act will be sufficient in law and whether we have power to accept 
such bonds prior to July 11, 1919"?'' 

I presume that by the reference to sections 181 et seq. of the General Code you 
mean sections 290 et seq. of the General Code. These sections provide as follows: 

"Section 290. No person, firm or corporation shall engage in selling 
~teamship or railroad ticket; for transport_ation to or from foreign countries, 
or in the business of receiving deposits of money for the purpose of transmit
ting the same, or the equivalent thereof, to foreign countries, until it has 
obtained from the auditor of state a certificate of compliance with the pro
visions of the two sections next following. The certificate shall be conspicu
ously displayed in the place of business of such person, firm or corporation. 

Section 291. Such person, firm or corporation shall make, execute and 
deliver a bond to the state of Ohio in the sum of five thousand dollars, con
ditioned for the faithfuI°holding and transmission of any money, or the equiv
.alent thereof, delivered to it for transmission to a foreign country, or condi
tioned for the selling of genuine and valid steamship or railroad tickets for 
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transportation to or from foreign countries, or both if it be engaged in both 
of such businesses. 

Section 292. The bond shall be execu~ed by such person, firm or corpo
ration as principal, with at least two good and sufficient sureties, who shall be 
responsible and owners of real estate within the state. The bond of a surety 
company may be received, if approved, or cash may be accepted in place 
of surety. The bond shall be approved by the auditor of state, and filed in 
his office. "C"pon the relation of any party aggrieved, a suit to recover on 
such bond may be brought in a court of competent jurisdiction. 

Section 293. The auditor of state shall keep a book to be known as a 
'bond book' wherein he shall place in alphabetical order all such bonds re
ceived by him, the date of receipt, the name or names of the principals and 
place or places of residence, and place or places for transacting their busi
ness, the names of the surety upon the bond, and the name of the officer 
before whom the bond was executed or acknowledged. Such record shall be 
open to public inspection. The auditor of state shall collect a fee of five 
dollars for each bond so filed. 

Section 294. A person, firm or corporation which engages in such busi
ness, contrary to the provisions of the second and third preceding sections, 
shall be fined not more than five hundred dollars or imprisoned not more 
than six months, or both. 

Section 295. Nothing herein shall apply to drafts, monfly orders or 
traveler's checks issued by trans-Atlantic steamship companies or their 
duly authorized agents or to national banks, express companies, state banks 
or trt.1st companies." 

These i;\ections are all repealed by the act referred to, which contains the follow
ing sections: 

"Section 183. No person, firm or corporation shall engage in selling 
steamship or ·railroad tickets for trarf;portation to or from foreign countries, 
until they shall have obtained from the auditor of state a certificate of compli
ance with the provisions of the two sections next following. The certificate 
shall be conspicuously displayed in the plaC'e of business of such person, 
firm or corporation. 

Section 184. Such person, firm or corporation shall make, execute and de
liver a bond to the state of Ohio in the sum of five thousand dollars, conditioned 
for the selling of genuine and valid steamship or railroad tickets for trans
portation to or from foreign countries. 

Section 185. Such bond shall be executed by such person, firm or cor
poration as principal, with at least two good and sufficient sureties who 
shall be responsible and owners of real estate within the state. The bond 
of a surety company may be received, if approved, or cash, or the securities 
enumerated in section 150 of this act, may be accepted surety. Such bond 
shall be approved by the auditor of state, and filed in his office. Upon the 
relation of any party aggrieved, a suit to recover on such bond may be brought 
in a court of comp'etent jurisdiction. 

Section 186. The auditor of state shall keep a book to be known as a 
'bond book' wherein he shall place in alphabetical order all such bonds re
ceived by him, the date of receipt, the name or names of the principles and 
place or places of residence, and place or places for transacting their busi
ness, the names of surety upon the bond, and the name of the officer before 
whom the bond was executed or acknowledged. Such record shall be open 
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to public inspection. The auditor of state shall collect a fee of five dollars 
for eooh bond so filed. 

Section 187. A person, firm or corporation which engages in such busi
ness, contrary to the provisions of the four preceding sections, shall be fined 
not more than five hundred dollars or imprisoned not more than six months, 
or both. 

But nothing in the said i:ections shall apply to national banks, duly 
incorporated and qualified railroad, steamship, express companies, banks 
or trust companies." 

The law is declared in its title to be "An Act revising and codifying the laws re
lating to the organization of blU!ks and the inspection thereof." It is manifest from 
the title, as well as from comparion of the two groups of sections above quoted that 
the legislature had principally in mind the revision and codification of the law affected 
by the bill, and not any radical amendments of it, much less the wiping out, of an old 
law and the passage of a new law. For instance, section 183 of the act has exactly the 
same effect in law as section 290 of the General Code. 

Section 184 of the act is, as it were, exactly like half of section 291 of the Gen
eral Code. That is to say, section 290 of the General Code aut_horized and required 
the giving of a bond in the sum of five thousand.dollars conditioned for either or both 
of two things, the doing of which constituted in the eye of the law separate kinds of 
business, viz: (1) the selling of transport~tion to or from foreign countries; and (2) 
the transmission of money to a foreign country. The banking code has separated out 
the business of transmitting money to foreign countries and dealt with that in sec
tions 181 and 182 of the new law, and this is one of the changes made in the process 
of codification which amounts to a real and substantial amendment of the law. But 
it was lawful under original section 291 to give bond for the selling of steamship tickets 
only, and it will be lawful and mandatory under section 184 to give such bond. 

Section 185 makes but one change as compared with section 292 of the General 
Code, viz: in authorizing the deposit of certain secwities in lieu of cash or personal or 
surety company bonds; but this is an enlargement rather than a restriction, and a 
bond which would satisfy one will satisfy the other. 

Section 186 of the act is in the exact words of section 293 of the General Code. 
In other words, no change whatever was made in this section except to repeal "Sec. 
293·• and to enact "Section 186." 

Section 187 of the act is in substance of the same legal effect as sections 294 and 
295 of the General Code considered together, excepting that there may be some dif
ference in the effect of the exemption. If there is any, such change does not affect 
the question which you ask. 

That question comes to this: As to whether or not a bond taken in June, 1919, 
under sections 290 et seq. of the General Code, which are then in effect, is a compli
ance with sections 183 et seq. of House Bill No. 200 as to companies subject to both 
the old and the new law. 

In my opinion it is. As to companies of the character mentioned House Bill No. 
200 is not to be regarded as a change in the law. It is well settled that the mere re
vision or codification of a law does not have the general effect of nullifying what has 
been done prior thereto and requiring its repetition after the revision goes into effect. 
This principle applies here. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General, 
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460. 

MUNICIPAL CORPORATIOXS-QUESTIOX OF APPOIXT:\IENT OF C0:\1-
MISSION TO FRAME CHARTER CANNOT BE SUBMITTED AT 
PRI:\IARY ELECTION. 

The question of the appointment of a commission to frame a charter for a city or vil
lage cannot under the provisions of Art. XVIII, Sec. 8 of the constitution of Ohio be sub
mitted to the electors of such city or village at a primary election. 

Cour~rnus, Omo, July 1, 1919. 

HoN. LLOYD S. LEACH, Prosecuting Attorney, Coshocton, Ohio. 

DEAR Srn:-You advise that the council of 1;he city of Coshocton has under 
the provisions of section 8 of article XVIII of the constitution of Ohio passed an or
dinance to submit to the people the question, "Shdl a commission be chosen to frame 
a charter? " 

You refer to an opinion rendered by my predeceEsor, found in Vol. II of Opin
ions of Attorney-General for 1916, p. 1343, holding that a primary election is not a 
regular election and quoting from and relying upon a similar holding in Vol. I of Annual 
Report of Attorney-General for 1914, p. 942. You state that on the authority of 
these opinions you have reached the conclusion that t.'10 question above referred to 
can not be s'ubmitted at the primary election to be held in the city of Coshocton in 
August. In this view I concur. 

The hnguage of article XVIII, section 8 of the constitution, pertinent here, 1s 
as follows: 

"* • * The ordinance providing for the submission of such ques
tion shall require that it be submitted to the electors at the next regular 
municipal election if one shall occur not less than sixty nor more than one 
hundred and twenty days after its passage; otherwise it shall provide for the 
submission of the question at a special election to be called and held within 
the time aforesaid. * * *" 

In addition to the two opinions of the attorneys-general referred to by you, and 
wi~h whic,h I am in accord, you- will find a discussion ~f the distinction between general 
and special elections in 28 0. C. A. 10. There the court said, in the case of Yeacynan 
vs. State, at p. 13: 

"It therefore appears that the provisions of the constitution and the 
General Code recognize 'regular' elections and 'primary' elections, and 'gen
eral' elections and 'special' elections. The term 'regular election' seems to 
be used in the same way and to mean the same thing as the tbrm 'general 
election.' 

The legislature has, in section 4948, construed the term 'general elec
tion,' limiting it to the November election in even numbered years, while 
the language used in section 4980 would seem to indicate there might be a 
general election held in odd numbered years. 

A careful consideration of all the constitutional provisions and statutbs 
cited above qpmpel the court to the opinion t-hat the term 'general election' 
was intended to apply only to the elections held on the first Tuesday after 
the first Monday of November both in the even and in the odd numbered 
years, and that all other elections would be special electjons except the 'pri-
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mary elections,' which are another class and otherwise provided for. A 
general election is one held throughout the state at regularly recurring inter
vals for the purpose of electing public officers and possibly at the same time 
voting upon su,ch public ques!Jo;11s as might be then legally submitted~ while 
a special election is one held at some other time to vote upon public ques
tions or to elect offic_ers to fill vacancies." 

As stated above, I am of the opinion that the primary eleetion is not a regular 
election within the meaning of art1icle XVIII, section 8 of the constitution. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

461. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
BUTLER, FRANKLIN, GUERNSEY, GEAUGA, HENRY, LOGAN AND 
MADISON COUNTIES. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

CoLUMBus, OHio, July 3, 1919. 

462. 

APPROVAL OF BOND ISSUE OF COSHOCTON COUNTY I;X THE SUM 
OF $54,000.00 

Industrial Commission of Ohio, Columbus, Ohio. 

C0Lu:11Bus, OHio, July 7, 1919. 

463. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
MIAMI AND DELAWARE COUNTIES. 

HoN. CLIN.-ON CowEN, State Righway Commissioner, Columbus, Ohio. 

COLUMBUS, OHIO, July 8, 1919. 

https://54,000.00
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464. 

APPROVAL OF LEASE FOR LOCAL OFFICE AT DAYTON, OHIO, BE
TWEEX ADA:\1 SCHAXTZ AXD STATE FIRE MARSHAL. 

CoLUMBus, Omo, July 11, 1919. 

HoN. T. A. FLEMING, State Fire Jlarshal, Columbus, Ohio. 
DEAR S1R:-The lease from Ad2,m Schantz, as trustee, to the state fire marshal, 

through the aqjutant general, which you h:we transmitted to this department for 
its approval,. l{as received my attention. 

Considerntion of section 820 et seq., General Code, clearly indicates thr,t ample 
authority exists for renting offices for the state fire marshal. It may be suggested, 
however, t·hat by virtue of section 820 the principal office must be located in the city 
of Columbus, that section providing, 

"The state fire marshal shP.11 have his principal office in the city of Col
umbus." 

However, it appears by the third clause of the lease that the premises 2.re to be 
used, as stated therein, "::i.s the local office of the state fire marshal." 

It is also noqid that the lease is for a period of two (2) years and contains a pro
vision that the rent2.l therein provided for sh2.ll be payable from appropri2.tions made, 
thereby coming within the rule 12.id down in State ex. rel. vs. Donahey, 93 0. S. 414. 

Consideration of the sufficiency of the le2.se as to form convinces this dep2.rtment 
that the le2,se is in proper legal form, and the consider2.t,ion therein provided being 
within the limits of the appropriation made in H-6, of appropriation house bill No. 
536, such lease is hereby approved and is returned herewith. 

Yours respectfully, 
JOHN G. PP.ICE, 

Attorney-Ge;,eral. 

465. 

APPROVAL OF FIXAL RESOLUTIOXS FOR ROAD IMPROVEMENT IN 
ASHLAND, ASHTABULA, ATHEXS, GEAUGA, MADISON AND SENECA 
COUXTIES. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

CoLUMBUs, Omo, July 11, 1919. 

466. 

APPROVAL OF BOND ISSUE OF WYAXDOT COUXTY IN THE SUM OF 
$50,903.59. 

Industrial Commission ef Ohio, Columbus, Ohio. 

CoL'CMBus, Omo, July 12, 1919. 

https://50,903.59
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467. 

APPROVAL OF BOND ISSUE OF LICKING COUNTY IN THE SUM OF 
$18,000.00. 

Industrial, Commission of Ohio, Columbus, Ohio. 

COLUMBUS, OHio, July 14, 1919. 

468. 

AP PROV AL OF BOND ISSUE OF SHELBY COUNTY IN THE SUM OF 
$16,800.00. 

Industrial, Commission of Ohio, Columbus, Ohio. 

COLUMBUS, OHio, July 14, 1919. 

469. 

APPROVAL OF BOND ISSUE OF SHELBY COUNTY IN THE SUM OF 
$65,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, OHIO, July 14, 1919. 

470. 

APPROVAL OF BOND ISSUE OF SHELBY COUNTY rN THE SUM OF 
$18,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, July 14, 1919. 

471. 

APPROVAL OF BOND ISSUE OF SHELBY COUNTY IN THE SUM OF 
$59,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLUMBus, Omo, July 14, 1919. 

https://65,000.00
https://16,800.00
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472. 

APPROVAL OF BOXD ISSUE OF DARKE COUXTY IN THE SU:\1 OF 
$290,000.oo. 

lndustr-ial Cvmmission of 01.io, Columius, Ohio. 

C0Lu11rnus, Omo, July 15, 1919. 

473. 

ROADS AXD HIGHWAYS-WHEN :\IAIXTEXAXCE AND REPAIR FUND 
CAN BE USED BY STATE HIGHWAY DEPARTMENT. 

HELD, under the facts appearing, that maintenance and repair funds might legally 
be used in connection with two certain contracts entaed into by the slate highway depart
ment. 

CoLUMBus, Omo, July 16, 1919. 

HoN. A. V. DONAHEY, Auditor of Stale, Columbus, Ohio. 
DEAR Srn;-The receipt is acknowledged of your communication of recent date, 

reading as follows: 

"Relating to the attached contract No. 1495 for the improvement of 
section 'B,' Delaware-Marysville road, I. C. H. No. 238, Delaware county, 
A. B. Shaw, contractor. 

The proposal upon which bids were received and which is attached to 
the contract calls for grad'ng roadway, constructing bridges and culverts 
and p~ving with bituminous macadam. 

~\1aximum grade present, 7%. Propo,ed, 6..49%. 
Bridges, n3w, 1. 
Culverts, new, 22. 
Depth of foundation, 6½ inches. 
Depth of top course, 2½ in.ches. 
Width of pavement, 16 feet. 
You will notice that the unit bid of the proposal, under the caption 

ROADWAY provides for 12,344 cu. yds. of excavation R-1 (see page 12). 
Other items bid under this cuptJon and BRIDGES and CULVERTS, in
dicate new construction or reconstruction. 

lJnder this contra.at the improvement, when finished will consist of a 
change in the grade (which, I think, ·will eliminate all traces of the original 
grade at points where grading is done) new culverts and a two.:course bi
tuminous macadam pavement, at a total average cost of $20,097.07. 

Letter attached to this contract and signed by the surveyor and com
missioners of Delaware county, describes the road proposed to be improv,ed 
as originally constructed of macadam, but does not state original depth of 
metal or original width of the pavement. The department's division engi
neer, however, states the road was what he would call a traffic bound ma
cadam, that is the lime stone was dumped upon the road loose and not pac~ed 
by means of a road roller or otherwise. He i:ays the width of the pavement 
on original construction averaged about fifteen feet, but has no way of know
ing the original depth of the metal. 

https://20,097.07
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Will you kindly advise at your earliest convenience whether or not 
maintenance and repair funds can be legally applied on this improvement. 
In asking for your opinion in this particular case, I have in mind opinion 
of the Attorney-General No. 542 under date of August 17, 1917, and opinion 
No. 1480 under date of September 26, 1918." . 

The two opinions of this department to which you refer appear respectively in 
Opinions of Attorney-General for 1917, Vol. II, p. 1553; and Opinions of Attorney-_ 
General for 1918, Vol. II, p. 1233. Under authority of the first of these opinions, 
this department has recently held (opinion No. 439, June 28, 1919, copy of which is 
enclosed) that the state highway commissioner was not empowered to make use of 
maintenance and repair funds in three specific cases described by him. In the opinions 
of June 28, 1919, as you will note, reference was also made to a former opinion of this 
department, of date June 10, 1915, Opinions of Attorney-General for 1915, p. 990. 
In the opinion dated September 26, 1918, to which you refer, the second and third 
paragraphs of the headnotes read (Op~ 1918, p. 1233): 

2 "Upon the application of county commissioners or township trustees 
for state aid, in the maintenance and repair of inter-county highways, the 
state highway commissioner has authority to use the funds derived from 
the registration of motor vehicles to pay the state's proportion of the cost 
and expense of snch maintenance and repair. 

3. The state highway commissioner has no authority in law to use 
the funds derived from the registration of motor vehicles, either upon his 
own motion or upon the application of the county commissioners or township 
trustees, to repair and maintain inter-county highways which have not been 
improved." 

The following information, obtained partly at the state highway department 
an_d partly in a-p ihterview with your Mr. J. E. Harper, state examiner assigned to 
the highway departmelnt., must be considered in cotnnection with the data. set forth 
in your letter. · 

The section of road in question is 5.02 miles in length. The cdntroot for t-he 
work was ehtered in;to under date June 13, 1919, ~-nd the contractor IS proceeding 
thereunder, -The action taken by the state highway commis.sioner and the highway 
advisory board with reference to provi,ding part of the funds for the improvement 
from the maintenance and repair fund, is shown by the following entry in the journal 
of the highway advisory board of date January 8, 1918, the subject U!_].p.er considera
tion being the· road improvement program presented by the authorities of Delaware 
county:·' 

"It was agreed that the 8 miles of inter-county highway No. 238 from 
the Delaware and Union county lin~ to the inter-section with Gallant road, 
a distance of 8 miles, was the most desirable to be improved first. 

A statement was presented by the clerical department stating that 
$16,000.00 of inter-county highway funds is available for use in Delaware 
cqunty. 

Commissioner Cowen set aside from the apportionment of inter-county 
highway funds to Delaware county the sum of $16,000.00 and from the 
maintenance and repair fund the sum of $40,000.00, total $56,000.00, to aid 
Delaware county in the improvement of 8 miles of inter-county highway 
No. 238, from the Delaware and Union county lines to the Gallant road, a 
distance of 8 miles, on condition that the county pay the remainder of the 
cost of the improvement, the state not to pay in excess of 50 per cent of the 

https://56,000.00
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cost of same and on the further condition that the type of road selected meet 
with the approval of the highway department .. 

On motion of :\:Ir. Humphrey, seconded by :\Ir. Kirwan, the following 
resolution was adopted: 

'Resolved, by the highway advisory board that the action of the state 
highway commissioner in setting aside the sum of $16,000.00 from the ap
portionment of inter-county highway funds to Delaware county and $40,000.00 
from the maintenance and repair fund, total ~56,000.00, to aid Delaware 
county in the improvement of inter-county highway No. 238, main market 
No . .XI, from the Delaware and Union county line to its intersection with 
the Gallant road, on the terms and conditions stated, be approved.' 

Voting aye: Mr. McCulloch, :\Ir. Humphrey and :Mr. Kirwan.'" 

The state highway commissioner states, in an interview had with him, that the 
reason for his action in sett.ing aside part of the maintenance and repair funds for 
the work in question, was the conviction on his part that the work is essentially of 
the character of maintenance and repair, and not of original construction; that the 
section of road in question, before being taken over by the state, had been improved 
by macadam construction, and therefore was not subject to exclusion from main
tenance and repair operations under the principle stated in the above-quoted third 
headnote to opinion of this department dated September 26, 1918; that while ad
mittedly of an extensive character, the repairs are only such as good workmanship 
demands; and that the project came within the terms of the statutes bearing upon 
use. of maintenance and repair funds as construed in above-mentioned opinion of 
this department dated June 10, 1915 (Op. 1915, p. 990). As has been seen, the posi
tion thus taken by the commissioner was concurred in and approved by the highway 
advisory board. 

In these circumstances, for reasons which will be hereinafter set forth, it is evi
dent that the answer to your question is to be found, not in an expression of views of 
this department as to whether on the one hand the work comes within the scope of 
the opinion of 1915, or on the other hand within the scopP. of the opinions of 1917 and 
1918, referred to by you; but rather in an inquiry into the effect of the action taken 
by the commissioner and approved by the Highway advisory board. 

The opening sentence of section 1224, reads: 

"The state highway commissioner shall maintain and repair to the re
quired standard, all intercounty highways, main market roads and bridges 
and culverts constructed by the state, by the aid of state money or taken 
over by the state after being constructed." 

The third subdivision of section 1221 G. C. reads: 

"3. The funds derived from the registration of automobiles shall be 
equally divided and one-half shall be applied, and used, as provided in this 
section, in the maintenance and repair of the inter-county highways and 
one:-half to the maintenance and repair of the main market roads of the 
state. From the part of the funds appropriated for use on t'he main market 
roads the state commissioner is empowered to establish a system of main
tenance to be organized in such manner as the state highway commissioner 
may provide." · 

Section 1231-9, which is part of the act appearing in 107 Ohio Laws, p. 137, cre
ating the highway advisory board, provides in part: 

"No act of the state highway commissioner • • • granting any 
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application for aid from any appropriation by the state for the construc
tion, improvement, maintenance or repair of inter-county highways or main 
market roads or any other fund created by the state for highway purposes 
* * * shall be valid or have any force and effect until such act has been 
approved by the highway advisory board, by resolution duly passed by 
majority vote and entered upon its joun:al. * * *" 

It is quite evident from a reading of these statutes that it is the duty of the state 
highway commissioner to determine in the first instance whether a given section of 
10ad needs repair work to the end of maintaining it to "the required standard," and 
of course that duty involves the further duty of determining in the first instance whether 
the work to be done is original construction or maintenance and repair within the 
contemplation of the statutes. The determination of the commissioner, however, is 
subject to review by the advisory board. As is readily understl)od, instances may 
arise wherein there is doubt as to the character of an improvement-whether original 
construction or maintenance. Assuredly, in these instances, the judgment of the 
highway commissioner, when exercised in good faith and concurred in by the advisory 
board, is to be accepted as final. 

"The presumption is that public officers * * * have exercised a 
sound discretion, and the burden of proof is on plaintiff to show, with that 
clearness which is always necessary to move a court of equity to interfere, 
a state of facts which would constitute an abuse of discretion. 

The courts cannot control public officers in the exercise of their discre
tion. It is only when the courts find present some of the equitable grounds 
of fraud or mistake, or find the decision or award to be wrongful, fraudulent, 
collusive or arbitrary, that they can set aside or restrain their conclusions or 
determinations." 

Printing Co. vs,. Deputy State Supervisors of Elections, 22 0h'io Cir. 
Ct., 584; 12 0. C. D., 477. 

And see, also, Randtill vs. State, ex rel., 64 0. S., 57; Shelby vs. State, ex rel., 
63 0. S., 541; Roberts vs. Columbus, 15 0. N. P. (N. S.) 297; 23 0. D. i_N. P.) 369. 

Hence, considering the facts set forth in your letter in the light of the additional 
facts above stated, you are advised in specific answer to your inquiry that mainte
nance and repair funds may legally be applied on the improvement referred to in your 
letter. 

Under the same date as that of your above quoted communication, you make 
inquiry in a separate communication as to another contract in Delaware county 
awarded to A. W. Burns & Co. The facts covered by the two communications, as 
well as those ascertained upon inquiry at the highway depaitment, are so very sim
ilar that the views stated and conclusion reached as to one of the pro;ects is equally 
applicable to the other. 

Respectfully. 
JOHN G. PRICE, 

Attorney-General. 
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474. 

IN"HERITAXCE TAX LAW-WITNESSES BEFORE COUNTY AUDITOR 
-FEES-HOW PAID. 

Witnesses testifying under subpoena of the county auditor acting as inheritance tax 
appraiser are entitled to the fees specified in section 3012 G. C. for testifying before an 
officer authorized to take depositions. Such fees are to be paid by the party at whose in
stance such witnesses are summoned. If such witnesses are summoned at the instance 
of the county auditor, he is entitled to reimbursement for the expense incurred by him in 
paying such fees, subject to the allowance of the probate judge. 

COLUMBUS, Omo, July 16, 1919. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENrLEMEN:-Receipt of your letter of July 3d is acknowledged, requesting the 

opinion of this department as follows: 

"Section 5341 of the new inheritance tax law, known as amended senate 
bill 175 (108 0. L. 561)_. empowers the county auditor, when directed to 2ct 
as appraiser in inheritance tax proceedings, to subpoena and compel the 
attendance of witnesses. 

Query: How are said witnesses to be paid?" 

The following sections of the General Code, as amended in amended S. B. No. 
175 (108 0. L. 561), may be quoted: 

"Sec. 5341. The county auditor shall be the inheritance tax appraiser 
for his county. * * * Such auditor for such purpose is hereby author
ized to issue subpoenas and to compel the attende.nce of witnesses and the 
production of books and papers before him, and to examine such witnesses 
under oath concerning sur.h property, the vaiue thereof, and the nature and 
circumstances of the succession. Disobedience of such subpoena, or refusal 
to testify on such examination shall be punished as a contempt of the pro
bate court. The county auditor shall report his findings in writing, together 
with the depositions of the witnesses examined, and such other facts in re
lation thereto a'l the probate comt may order. * * • 

The fees of the sheriff or other officer, serving such subpoenas, and the 
actual and necessary traveling and other expen,ses incurred by the county 
auditor in making the appraisement shall be certified by the county auditor 
on such report. If the probate judge finds such fees and expenses to be cor
rect, he shall allow such fees, and so much of such expenses as he may find to 
have been reasonable, having regard to the amount of the state's share of the 
taxes, and certify the amount so allowed for each on the order fixing the taxes.. . ." 

In connection with the above quoted provisions of the inheritance tax law, the 
following statutes are material: 

"Sec. 3012. Each witness in civil causes shall receive the following fees: 
• * •; for testifying before an officer authorized to take depositions, under 
a subpoena, seventy-five cents, and five cents for each mile from his place of 
residence to the place of taking depositions, to be paid on demand by the party 
at whose inatance he is summ.med. * * •. 
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Sec. 3011. In all cases not specified in this chapter, each person sum
moned as a witness shall be allowed fifty cents for each day's attendance, and 
the mi;.eage herein specified. When not summoned, each person called upon 
to testify in a cause shall receive twenty-five cents." 

The first question which may conveniently be considered is as to whether or not 
the witness testifying before the county auditor in the cnpacity of inheritance tax 
appraiser is a "witness in a civil cause." In this connection the following provisions 
of sections 5340 et seq., including a part of section 5341 not heretofore quoted, may 
be considered. 

Section 5340 (as amended by Amended S. B. 175): 

"The probate court of any county of the state having jurisdiction (as 
specified) * * * shall have jurisdiction to hear and determine the ques
tions arising under the provisions of this sub-division of this chapter, * * *." 

Sec. 5341. * * * The probate court, upon its own motion may, or 
upon the application of any intere~ed person, * * * shall by order direct 
the county auditor to fix the actual market value of any property the suc
cession to which is subject to the tax levied by this subdivision of this chap• 
ter. Such auditor shall forthwith give notice by mail to all persons known 
to him to have a claim or interest in the property to be appraised, * * * 
of the time and place when he will appraise such properly. He shall at such 
time and place appraise the same * * *. The county auditor shall report 
his findings * * * in duplicate; one copy thereof shall be filed with the 
probate court. * * * 

Sec. 5345. From the report of appraisal and other evidence relating to 
any S'.lch est?.te before the proba't~ court, such court shall forthwith upon the 
filing of such report, by order * * * find and determine, as of course, 
the actual market value of all estates, the amoun't of taxes to which the suc
cession or successions thereto are liable, the successors and legal representatives 
liable therefor; and the townships or municipal corporatioqs in which the same 
originated. * * * Thereupon the judge of such court shall immediately 
give notice of such order * * * 

Sec. 5346. * * * any person dissatisfied with the appraisement 
and determination of taxes, may file exceptions thereto in '\\Titing with the 
probate court within sixty days from the entry of the order * * * The 
probate court shall thereupon by order fix a time * * * for the hearing of 
such exceptions, * * *. Upon the hearing of such exceptions, said court 
may make such order as to it may seem just and ·proper in the premises. 
* * * 

Sec. 5347. At the expimtion ·of such period of sixty days * * * 
the probate judge shall make and certify to the county auditor a copy of 
the order provided for in section 5345 of the General Code. * * * 

The county auditor shall thereupon,, * * * make a charge based 
upon such order and certify a duplicate theieof to the county treasurer, who 
shall collect the taxes so charged. 

Sec. 5348. An appeal may be taken by any party * * * 
Sec. 5348-3. If, after the expiration of three months from the accrual 

of any tax under this subdivision of this chapter, such tax shall remain un
paid, the auditor of state shall notify the prosecuting attorney * * * 
Such prosecuting attorney shall thereupon apply to the probate judge in the 
name of the county auditor on behalf of the state for a transcript of the order 
fixing the tax. Such transcript shall be filed in the office of the clerk of the 
common pleas court of the county, and the same proceedings shall be had with 
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respect thereto as are provided by section 11659 of the General Code with re
speet to transcripts of judgments rendered by justices of the peace and 
mayors * * *. 

Sec. 5384-4. The prosecuting attorney shall represent the county audi
tor of his county in his capacity as inheritance tax appraiser when called 
upon by him for that purpose. He shall also represent the interests of the state 
in any and all proceedings under this si_;bdivision of this chapter. * * *" 

It is clear that the proceeding for the assessment of the tax is intended to be ju
dicial in character. It is true that it is ex parte, but this is the case with many pro
ceedings of the probate court. It will be noticed that the statute relating to witness 
fees is not limited in its scope to "civil actions" in the technical sense, but that it ap
parently extends to all judicial proceedings not criminal in character. Section 3011 
G. C., which would cover the case if section 3012 did not, evidently· includes non
judicial investigations. 

The county auditor acts as an officer of the probate court in exercising his func
tion as inheritance tax appraiser, sustaining substantially the same relation to t_hat 
court as a referee or a master commissioner might sustain to a court of commo!n pleas. 
At the same time h,e is a public officer whose duty it is to represent the interests of 
the state. He is authorized and empowered to subpoena witnesses and this may he 
do upon his own motion, in an effort to get at the circumstances and value of the euc
ciession, or on the precipe of the applicant at whose instance the appraisement is made, 
or other party. Such party, in causing witnesses to be subpoenaed, would stand in 
the position of a party within the meaning of section 3012 G. C. 

Thus far, then, it is the opinion of this department that witnetjlleS subpoenaed 
to testify 1before the county auditor as inheritance tax appraiser are entitled to demand 
the fees prescribed in section 3012 G. C. and to have such fees paid QY the applicant 

' or other interested party at whose instance they are subpoenaed; but if summoned 
at the instance of the county auditor, the county auditor himself must pay the fees, 
if demand is made. If no demand is made, the witness loses his right to claim fees 
under section 3012, for that section, in so far as it relates to testimony before an officer 
authorized to take deposjtions (and the county auditor is such an officer), does not 
provide that witness fees be taxed in the costs. 

If the county auditor at his own instance has ('aused witnesi,es to be summoned 
and has paid their fees, he has thereby incurred an expense for which, subject to the 
allowance of the probate judge, he is entitled to reimbursement under the last para
graph of section 5341 G. C., as first above quoted. 

It is believed that the foregoing fully covers your question. 
Respectfully, 

JOHN G. PRLCE, 

Attorney-General. 
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475. 

COURT HOUSE BUILDING COMMISSION-CONTRACT FOR RETENTION 
OF 10% OF CONTRACT PRICE UNTIL ONE YEAR AFTER COMPLE
TION-HAS AUTHORITY TO WAIVE RETENTION OF 10% AND 
MODIFY SO AS TO RETAIN 5%. 

A county court house building commission appointed and acting under the provisions 
of sections 2333 et seq. G. C., in constructing a new court house under a contract which 
provides for the retention of 10% of the contract price until one year after the final comple
tion and acceptance of the court house, has authority to waive the retention of such 10% and 
modify the contract relating to such provision so that only 5% of the contract price (as 
required by section 2360 G. C.) may be retained after the completion and acceptance of such 
new court house by the building commission. 

CoLUMBus, OHIO, July 16, 1919. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-Acknowledgment is made of your recent request for the opinion 

of this department, based on the communication of Mr. C. E. Grotton, state examiner 
of your department. Without quoting this communication at length, it may be stated 
that the facts upon which the opinion is desired are as follows: 

1. The contract of the new court house building commission provided 
for the retention of 10% of the contract price for a period of one year from 
and after the completion and acceptance of the new court house contracted 
for. · 

2. No payment should be made on accouht of this contract except upon 
the written certificate of the architects, certifying that such payment is dut> 
and that such payment is allowed and ordered by said building commission. 

3. That said commissioners have by agreement with the contjactor 
waived the compliance of the 10% retention clause and have agreed that this 
clause may be modified to the extent that only 5%. (the amount provided 
in section 2360 G. C.) shall be retained. 

It may be observed that, as stated.in yo~r letter ''the main question that we 
wish to have an opinion on is whether or not, when a public contract is once entered 
into as was done in this case, can the terms thereof be changed by agreement?" 

Sections 2333 to 2366 G. C., under the head of "Building Regulations" are per-
tinent to your inquiry. . 

Section 2333 G. C. provides for the appointment of a building comllllllSion by the 
court of common pleas, upon the application of the county commissioners when proper 
proceedings have.been had for the erection of a court house. 

Section 2338 G. C. provides in parl: 

"Until the building is completed and accepted, by the building com
mission, it may determine all quest ions conmicted therewith and shall be 
governed by the provisions of this chapter relating to the erection of pub
lic buildings of the county." 

Other sections of that chapter provide for the procedure of such commission in 
the record of its proceedings and preparation and adoption of plans contracting for 
such building and for the continued supervision of such commission. 

Section 2360 G. C. in part provides that the county treasurer, upon the presenta-
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tion of p1operly certified estimates in accordance with the contract, may give "to the 
person en'.itled thereto, a warrant on the county treasurer for the amount shown 
by the estnnate to be due, retaining 5% thereon as additional security for the faithful 
performance of the contract.'' 

From the facts above stated it is apparent that the 10% retention clause is not a 
statutory requirement, but an additional security provision made by the building 
commission, and the question in its last analysis is solved by the consideration of 
the power of officials to waive the performance of a public contract in a matter where 
the waiver OL the part of the commissioners will not render such contract, as modified, 
in violation of any statutory building regulation. 

In Benedict vs. Cincinnati, 7 0. D. Rep. 261, the superior court of Cincinnati, 
considering a case wherein the question of the authority of mu,nicipal officers to modify 
a sewer contract was involved, held that to carry out a contract already entered into 
and to meet an emergency, the city officials had the same right and authority as in
dividuals, as shown by the decision in that case at p. 269: 

"It is also objected that the board, under its gen~ral powers, was not 
authorized to make such an agreement or contract. But it is to be remembered 
that this agreement was made for the very purpose of carrying out a contract 
alre:1dy entered into, and was made to meet a sudden emergency, where delay 
would have been fatal to the interests of the city. 

But there is another view of the testimony which sustains the finding of 
the referees. The testimony shows that after the break in the canal the plain
tiff, for the reason already stated, refused to go on with the work and aban
doned the contract. This left to the board of commissioners, or rather the 
city, the option to sue him for damages for a breach of his contract, or to waive 
the breach and enter into a new contract, or a modification of the old one. And 
the authorities are to the effect that the abandonment and the re
fusal to proceed, constitute a good consideration for the new promise of 
additional compensation. Monroe vs. Perkins, 9 Pick, 298; Latimore vs. 
Harsen, 14 Johns., 330; Rand vs. Mathers, 11 Cush., I; Dearporn vs. Cross, 
7 Cu-wen, 48; Townsend vs. Stone Co., 6 Duer, :ws; Greenleaf on Evidence, 
section 303; Hart vs. Lanman, 29 Barb., 217. 

And this rule applies to corporations as well as to individiw,ls. Dillon on 
Municipal Corporations, section 398; Meech vs. Buffalo, 29 N. Y., 198; Bean vs. 
Jay, 23 M., 121." 

A more recent case, State ex rel. Jewett vs. Sayre, Auditor, 91 0. S. 85, while not 
directly in point, indicates that county commissioners (whose position as to roads 
may be said to be analogous to that of the building commission to a court house) 
have authority to modify a building contract, where its performance is impossible 
by reason of t,he non-existence of the material required by the contract, and by am•logy 
furnishes warrant for the proposition that if the contractor in the present case is unable 
on account of the abnormal building conditions, to complete his contract and to avoid 
an abandonment thereof, the commissioners may waive the 10% retention clause, 
or rather modify it by reducing the amount to be retained to the 5% requirement 
of section 2360, supra. 

The power of a hospital building commission to waive conditions in its contracts 
was considered in Cin'ti. vs. Cameron, 33 0. S. 336. The general powers and duties 
of this commission, as fixed by law, were very similar to the court house building com
mission, whose contract is now under consideration. The law relating to hospitals, 
as stated on p. 362 of the report of that case, in part provided as follows: 

"All contracts shall be made in the name of the city, and it shall be 
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475. 

COURT HOUSE BUILDING COMMISSION-CONTRACT FOR RETENTION 
OF 10% OF CONTRACT PRICE UNTIL ONE YEAR AFTER COMPLE
TION-HAS AUTHORITY TO WAIVE RETENTION OF 10% AND 
MODIFY SO AS TO RETAIN 5%. 

A county court house building commission appointed and acting under the provisions 
of sections 2333 et seq. G. C., in constructing a new court house under a contract which 
provides for the retention of 10% of the contract price until one year after the final comple
tion and acceptance of the court house, has authority to waive the retention of such 10% and 
modify the contract relating to such provision so that only 5% of the contract price (as 
required by section 2360 G. C.) may be retained after the completion and acceptance of such 
new court house by the building commission. 

CoLUMBus, Omo, July 16, 1919. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-Acknowledgment is made of your recent request for the opinion 

of this dep2.rtment, based on the communication of Mr. C. E. Grotton, state examiner 
of your department. Without quoting this communication at length, it may be stated 
that the facts upon which the opinion is desired are as follows: 

1. The contract of the new court house building commission provided 
for the retention of 10% of the contract price for a period of one year from 
and after the completion and acceptance of the new court house contracted 
for. · 

2. No payment should be made on account of this contract except upon 
the written certifkate of the architects, certifying that such payment is dur 
and that such payment is allowed and ordered by said building commission. 

3. That said commissioners have by agreement with the cont[actor 
waived the compliance of the 10% retention clause and have agreed that this 
clause may be modified to the extent that only 5%. (the amount provided 
in section 2360 G. C.) shall be retained. 

It may be observed that, as stated in your letter "the main question that we 
wish to have an opinion on is whether or not, when a public contract is once entered 
into as was done in this case, can the terms thereof be changed by agreement?" 

Sections 2333 to 2366 G. C., under the head of "Building Regulations" are per
tinent to your inquiry. 

Section 2333 G. C. provides for the appointment of a building comllllflSion by the 
court of common pleas, upon the application of the county commissioners when proper 
proceedings have-been had for the erection of a court house. 

Section 2338 G. C. provides in part: 

"Until the building is completed and accepted, by the building com
mission, it may determine all questions conm!cted therewith and shall be 
governed by the provisions of this chapter relating to the erection of pub
lic buildings of the county.'' 

Other sections of that chapter provide for the procedure of such commission in 
the record of its proceedings and preparation and adoption of plans contracting for 
such building and for the continued supervision of such commission. 

Section 2360 G. C. in part provides that the county treasurer, upon the presenta-
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"In this case a county in Illinois had subscribed to the stock or a rail
roa'.I., and was to issue bonds in payment or the subscription, provided the 
work was done by a certain date. This date for completion was subsequently 
extended, and it was held that the county was authorized to waive this con
dition as to the time or completion, and that the bonds were valid." 

From the general language used by the courts in these cases, they would seem 
to apply to the power generally or municipal corporations to waive contractual con
ditions, but it may be suggested that the court house building commission in this 
contract is not affected by the special restrictions imposed. upon municipal corpora
tions by statutes relating exclui,ively to contracts made by municipalities, and the 
case or City or Columbus vs. McCracken, et al., No. 12,821, decided without report 
by the supreme court, may be distinguished from the facts in the question now under 
consideration. 

In view or the decisions or the supreme court as above shown and in con.sidera
tion or the authority and discretion vested in the building commission by law, it is 
concluded that by appropriate procedure to secure and expediate the performance or 
this contract, the building commission may waive that part or its contract requiring 
the retention or 10% of the corttract price, and so modify that part or the contract 
that the amount retained may be reduced to 5%, consistent with the requirements 
or said section 2360 G. C. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

476. 

ADJUTANT GE:N"ERAL-HAS AUTHORITY TO PURCHASE GROUNDS AND 
BUILDINGS FOR OHIO NATIONAL GUARD. 

Under secti.on 5238 G. C. (107 0. L. 394) the Adjutant General has authority to 
purchase grounds and buildings for armories, and other buildings for the purpose of drill 
and for safe-keeping of military property of the Ohi.o National Guard. 

CouJMBus, Omo, July 16, 1919. 

HoN. RoY E. LAYTON, Adjutant General of Ohio, Columbus, Ohio. 
DEAR Sm:-Acknowledgment is made or your recent request for the opinion of 

this departmeih, as follows: 

"The state or Ohio is contemplating the purchase or the building known 
as the Camp Perry Club House and tract or land or a bout eleven acres, form
erly owned by the Ohio State Rifle Association, which went into the hands 
of a receiver. The property was sold by the receiver to a trustee representing 
the creditors. This tract or land lies on the east or and adjoins what is known 
as the Camp Perry grounds or rifle range and lies between the range and 
Lake Eric. It is really a part and parcel of Camp Perry rifle range, and 
on account or its location it really ought to be taken over by the state. The 
building and grounds, if taken over by the state, will be used as headquarters, 
etc., for the purpose or drill during the encampments or the National Guard 
at Camp Perry and during rifle practice, etc. 

https://secti.on
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I take it that the purchase of this real estate would, both from a tech
nical and legal standpoint, come within the provisions of section 5238 of the 
revised military code found on page 394 of Vol. 107 of tle laws of Ohio. The 
fundamental purpose of this section is no doubt to give the adjutant general 
the power to provide and purchase grounds, armories and other buildings 
for military purposes in general. As a matter of fact, for many years past 
the adJutant general, acting no doubt under the authority of this statute 
or similar statutes has provided for the management, care and maintenance 
of the grounds and buildings at Camp Perry and large sums have been ex
pended for that purpose. The buildings and eleven acres of ground above 
referred to will of course be added to Camp Perry and merely become a 
part of the camp grounds and rifle range. The building itself would make 
an excellent headquarters and furnish room for a canteen such as are always 
found at military camps and could no doubt also be used for the safe-keeping 
of clothing, equipment and other military property belonging to the National 
Guard, especially while in camp." 

Section 5, Article IX of the Constitution of Ohio; Section 5238, General Code, 
as amended in 107 0. L., page 394, are pertinent to your inquiry. That sectictn of the 
Constitution J),rovides: 

"The General Assembly shall provide, by law, for the protection an.d 
s~.fekeeping of the public arms." 

This mand<1tory section of the Constitution is pertinent as it is noted that the 
building upon the land about tlre purchase of which you inquire may be used for safe
keeping of military property belonging to the National Guard, as stated in your letter. 

s~ction 5238, referring to the Adjutant General, in part provides: 

"He shall provide, grounds, armories, and other buildings for the p:ur
pose of d'rill and for th:e slfe0 keeping of arms, * * * and other military 
property issued to the several organizations of the National Guard, and 
may purchase or build suitable buildings for such purposes when, in his judg
ment, it is for the best interest of the state so to do." 

Other sections of the same act provide that he may receive gifts and donations, 
which shall become the state property; that he may construct armories and have 
power similar to the superintendent of public works in condemning and appropriating 
land, and in this connection section 5241 is very significant. In part 'it provides: 

"Aud such land is hereby declared to be a public necessity." 

Section 5247 provides for the creation of a state military fund for the purposes 
of state armories 111,d maintenance of the Ohio National Guard. 

Consideration of the mandatory character of section 5, Article IX (supra; and 
the manifest pwpose of these statutes convinces this department thr.t if sufficient 
money is available in the proper fund that the adjutant general is authorized in law 
to purchase such buildings, including incidental and necessary land in connection 
therewith, for armories, drill grounds and buildings for keeping military property of 
the National Guard. 

Y urs respectfully, 
JORN G. Pmc.;E, 

Attorney-General. 
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47i. 

ADJUTANT GENERAL-A:SSlSTAXT QUARTER:\IASTER-ENTITLED TO 
WAR-TIME SALARY UNTIL PEACE TREATY APPROVED BY UNITED 
STATES SENATE. 

Until the peace treaty is ap'[Yl'oved and affirmed by the United States Senate, the u·ar
time salary of the ad]'iitant general and assistant quartermaster will be leqally payable: 
under section 5227 G. C. as amended in 107 0. L., 392. 

COLUMBUS, Omo, July 16, 1919. 

HoN. A. V. DoNAHEi', Auditor of State, Columbus, Ohio. 
DEAR Srn:-Acknowled'ging the receipt of your recent request for the opinion 

of this department as to the salary of the adjutant general and assistant quartermaster, 
it is noted that the question presented is, as stated in your letter, "as to when their 
war-t'ime pay should cease." 

Section 5227, as amended in 107 0. L., page 392, is pertinent and in part is: 

"When the National Guard is called iuto service the adjutant general 
* * * and assistant quartermaster shall receive the pay p.nd allpwance of 
their rank, according to those at the time prescribed for the armies of the 
United State,;; * * * until the conclusion of peace." 

The National Guard has been called into servide aml it only remains to be con
sidered if peace has been concluded. 

By clause 11, section 8, article 1 of the United States Constitution, the power to 
declare war is vested in Congress. There is no explicit constitutional provision re
lating to concluding a peace. However, section 2, article 2, provides that the president 

"shall have power, by and with the advice and consent of the senate, to make 
treaties, provided-two-t_hirds of the senators P!esent concur." 

While the cessation of actual hostilities, followed by the tentative peace treaty 
agreed upon by thll peace c0Jfe1ence, might be claimed to have ended tb:e war, so far 
as actual warfare is c'once)1Iled, yet no difficulty is encountered in Concluding that so 
far as the war status reiates to the question under consideration, peace has not been 
concluded. "The conclusion of peace," as stated in section 5227, can only be effective 
upon the advice and consent of the senate and until the senate so consents, you are 
advised that "the conclusion of peace" will not occur. 

From the above it follows that the war-time salary of the officers mentioned is 
legally payable. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

478. 

APPROV AJ, OF BOND ISSUE OF VILLAGE OF ALEXANDRIA IN SUM OF 
89,500.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLUMBus, Omo, July 16, 1919-

https://89,500.00
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479. 

APPROVAL OF BOND ISSUE OF SHAWXEE VILLAGE SCHOOL DISTRICT 
IN SUM OF 812,500-FIXAXCIAL COXDITIOX OF DISTRICT DIS
CUSSED. 

COLUMBU.~, Omo, July 16, 1919. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

RE bonds of Shawnee Village School District in the amount of $12,500, 
to refund outstanding valid obligations, being 25 bonds of $500 each. 

I have examined the transcript of the proceedings of the board of education and 
<Jther officers of Shawnee Village School District, relative to the above bond issue, 
and find the same regular and in conformity with the provisions of the General Code. 

I am of the opinion that said bonds, drawn in accordance with the bond form 
submitted and executed by the propE'r officials, will, upon delivery, constitute valid 
and binding obligations of Shawnee Village School District. 

In approving these bonds, permit me to call your attention to the financial con
dition of Shawnee Village School Distriot, revealed in the transcript, which, although 
not affecting the validity of the bonds in question, should be considered by the com
mission 'to the end that the state insurance fund should be securely invested. 

The bonds under consideratJion are issued for the purpose of paying teachers' 
salaries and obligations contracted with certain banks and individuals to secure money 
for the purpose of paying salaries and other legitimate operating expenses. In other 
words, the board of education is under the necessity of issuing bonds to pay its current 
operating expenses. 

The transcript shows that on October 1, 1914, bonds of the same character were 
issued by this district, in the amount of $8,000; that in July, 1915, bonds in the amount 
of $7,000 were issued for the same purpose, and that in April, 1917, bonds in the amount 
of $12,000 were issued for the same purpose. All of these bonds are outstanding. In 
addition, bonds in the amount of $25,000 for the erection of a school building are out
standing. 

It is therefore apparent that this school district is unable, under the limitations 
of t'he existing tax laws, to secure sufficient income to pay its operating expenses and 
that it is annually under the necessity of issuing bonds to mPet its current obligations. 
Unless the taxation laws of Ohio are amended, or the tax duplicate of this school dis~ 
trict is increased, the continuance of this practice can only result in bankruptcy and 
the Industrial Commission may meet with difficulty in disposing of these bonds or in 
collecting the interest and principal as they faU due. 

Respectfully, 
JOHN G. PRlCE, 

Attorney-General. 

480. 

APPROVAL OF BOND ISSUE OF VILLAGE OF KENMORE IN SUM OF 
813,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

CouJMBus, Omo, July 16, 1919. 

https://813,000.00
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481. 

BOARD OF ED1JCATIOX-:\IAINTAINS SECOND GRADE HIGH SCHOOL
REQL'JRED TO PAY TC1TION OF ITS P1JPILS IX FIRST GRADE 
HIGH SCHOOL FOR ONR YEAR. 

A board of education maintaining or participating in the maintenance of a second 
grade high school, is required to pay the tuition of its resident pupils in a first grade high 
school for a period of but one year. 

CoLUMBus, Omo, July 17, 1919. 

HoN. LLOYD S. LEECH, Prosecuting Attorney, Coshocton, Ohio. 
DEAR Srn:-Acknowledgment is made of your request for an opinion upon the 

following statement of facts: 

"A special school district exists in Pike township and some few years 
ago the township school board and the special district board united for the 
purpose of maintaining a second grade high school, to be supported by the 
township and special district as provided by law. Certain scholars who 
reside in Pike township school district and within three miles of the high 
school, as aforesaid, have been attending high school at Frazeysburg, Ohio, 
which is outside of the confines of this county, and are demanding that the Pike 
township school board pay their tuition at such school. 

The board wishes to know if they can be compelled to pay tuition for 
the scholars for a longer time than one year, the time required to complete 
a first grade high school course after leaving the second grade high school." 

Your attention is invited to section 7748 G. C., which reads in part as follows: 

"A board * • * providing a second grade high school, as defined by 
law, shall pn.y the tuition of graduate::i rtJ::iiding in the district at any first 
grade high school for one year, except that, a board maintaining a second or 
third grade high school is not required to pay such tuition when the maxi
mum levy permitted by law for such district has been reached and all the funds 
so raised are necessary for the support of the schools of such district. No 
board of education is re•:i_uired to pay the tuition of any pupil for more than 
four school years; except that it must pav the tuition of all successful appli
cants, who have complied with the further provisions hereof, residin,i; mnre tha,1 
four miles by the most direct route of public travel, from the high school 
provided by the hon.rd, when such applicants attend a nearer high school or in 
lieu of paying such tuition the boo.-rd of education maintaining a high school 
may pay for the transportation of the pupils living more than four miles from said 
high school, maintained by the said board of education to said high school. 
* • • " 

In the question at hand you indica~ that the "special school district" which is 
now a rural school district, has joined with the township rural school district in the 
maintaining of a joint high school, which is of the second grade, and is supported 
by the two rural dist.ricts, as provided by law. You advise that certain scholars re
siding in said township district are attending a high school across the county line at 
Frazeysburg, but that such pupils reside within three miles of the high school main
tained as a joint high school by the two districts located within the confines of Pike 
township. 
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Inasmuch as the joint high school is of the second grade and the pupils in question 
reside within three miles of the said high school, their attendance at the Frazeysburg 
high school is entirely voluntary, as they are not taking advantage of the privilege of at
tending the high school of the second grade which is located within their district and 
within three miles of their respective residences. The law plainly provides that where 
pupils have the privilege of a second grade high school, then they are entitled to but 
one year of tuition at a first grade high school, which tuition shall be paid by the board 
of education of the district in which they reside. 

It is, therefore, the opinion of the Attorney-General that a board of education. 
maintaining or participating in the maintenance of a second grade high school is re
quired to pay the tuition of its resident pupils in a first grade high school for a period 
of but one year. 

Respect£ ully, 
JOHN G. PRICE, 

Attorney-General. 

482. 

INTOXICATING LIQUORS-APPROVAL OF SYNOPSIS FOR REFERENDUM 
PETITION OF HOUSE BILL No. 526 (108 0. L. 720)-PROVIDING AGAINST 
SALE ANDMANUFACTURE OF SAME. 

COLUMBUS, Omo, July 17, 1919. 

MR. L. H. GrnsoN, MGR., The Ohio Horne Rule As8ociation, Cincinnati, Ohio. 
DEAR Srn:-You have submitted to me under date of July 9, 1919, for my certi

ficate under section 5175-29e a synopsis to be embodied in a referendum petition 
against an act known as house bill No. 526 (108 0. L. 720), said synopsis being in 
words and figure, as follows: 

"The purpose of the act known as House Bill No. 526, passed by the 
General Assembly of Ohio June 17, 1919, approved by the Governor June 21, 
1919, and filed in the office of the secretary of state June 23, 1919, is to provide 
against th~ manufacture and sale of intoxicating liquors as a beverage and 
to repeal the provisions of an act to provide for license to traffic in intoxicating 
liquors as found in Volume 103, Ohio Laws, _at pages 216-243, being sections 
1261-16 to 1261-73 inclusive, of the General Code, and to repeal all other 
sections of the General Code inconsistent therewith. 

The act provides a penalty for manufacturing, selling, furnishing or 
giving away intoxicating liquors as a beverage except as permitteif by the act 
or for the keeping of a place where intoxicating liquors are manufactured, 
sold, furnished or given away in violation of law or constitutional amendment; 
and on second or subsequent offense for the abatement of said place as a nuisance 
or for the giving of a bond against further violation and makes the giving away of 
intoxicating liquors or other shift or device to avoid provisions of the act un
lawful selling. It defines intoxicating liquors to include any distilled, malt, 
spirituous, vinous, fermented or alcoholic liquor containing more than one
half of one per cent of alcohol by volume, and all alcoholic liquids and com
pounds, whether medicated, proprietory, patented or not, and by whatever 
name called, which are potable or capable of being used as a beverage. It ex
cepts the manufacture, importation, exportation or sale of flavoring extracts, 
perfumes, toilet preparations or patent medicines sold in good faith for culinary, 
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flavoring, toilet or medicinal purposes which contain no more alcohol than is 
necessary for the purpose of extraction, solution or preservation. It excepts 
gifts of intoxicating liquors by a pen:on in his bona fide private dwelling, unless 
such dwelling is a place of public resort. Except in case of druggists, it makes 
the payment of the "Grtited St11.tes special liquor tax prima facie evidence that 
the tax-payer is violating the state law. It =kes the placing of a sign on a 
building announcing the ma_nufacture, sale or giving away of intoxicating 
liquors prima facie evidence of an offense; also provides that the keeping of 
intoxicating liquors in any room, except a drugstore, or a permitted factory 
or bona fide private residence shall be prima facie evidence of violation of law. 
The act excepts the sale of alcohol or wine at retail by a regular druggist for 
excl~ively known medical, mechanical, pharmaceutical, scientific or sacra
mental purposes, also the ffi11.nufacture of cider and fruit juices for vinegar or 
for use and sale when not intoxicating as defined, also the manufacture an'd 
sale of alcohol and wine for permitted purposes by the manufacturer or whole
sale druggist, providing he obtains a permit therefor and providing a record is 
kept of the sales. It excepts transp01tation of liquors to places outside the state 
for purposes not prohibited at the poiPt of destination. The act requires in the 
sale of alcohol or wine for medicinal purposes a prescription by a reputable 
physician; prescription to be used but once and cancelled. It provideswhat the 
prescription shall contain; requires a record to be kept by each druggist of 
the kind, quantity and price of the liquors sold, the purpose for which it is sold 
and the name and residence of the purchaser. It provides for the inspection 
of s,aid records by a certain county, state, municipal and township officers, or 
by ~3rsons holding their order to inspect. 

The act provides that fines and forfeited bonds shall attach as a lien 
upon the real property in which the unlawful act was committed. It pro
hibits transportation and receipt of intoxicating liquors under a false name 
and requires the labeling of the package as to the kind anU quantity of liquor 
and it makes the unlawful transportation and delivery of any such liquors 
work a forfeiture. 

The act provides a penalty upon a druggist for violating the act and for a 
revocation of the druggist's certificate. It also provides for the prosecution 
of any druggist or manufacturer of alcohol or wine who violates any of the 
provisions of this act and the liquors seized by virtue thereof are to be used 
as evidence in such trial which must take place in not more than thirty days 
t:.nd may be continued to n_ot more than fifteen days thereaf~r. 

The act gives jurisdiction to any justice of the peace, police judge, mayor, 
municipal judge, common pleas judge or probate judge in the county, who 
tries the case without a jury unless imprisonment be a part of the penalty. 
It dispenses with information by the prosecuting attorney and indictment 
by grand jury. It requires leave granted by the reviewing court to file a peti
tion in error; provides the time for filing the petition in error and provides that 
fines and forfeited bonds collected by the county court shall be paid into the 
county treasury; if enforced in the municipal court, into treasury of the mu
nicipality, or if enforced in the court of a justice of the peace, then into the 
treasury of the township. It provides that the cost of seizure shall be taxed 
with the other costs in the case. 

The act repeals the license laws and other statutes inconsistent with the 
act." 

I, John G. Price, Attorney-Genera' of the state of Ohio, do hereby certify that 



792 OPINIONS 

the foregoing synopsis is a truthful statement regarding the contents and purpose 
of said act. 

JOHN G. PRICE, 
AUorney-General. 

Dated July 17, 1919. 

483. 

INTOXICATIN'G LIQUORS-APPROVAL OF SYNOPSIS FOR REFERENDUM 
PETITION" OF AMENDED SENATE BILL NO. 162 (108 0. L. 725)-AP
POINTMENT OF PROHIBITION COMMISSIONER. 

CoLUMBos, Omo, July 17, 1919. 

HoN. L; H. GrnsoN, Manager Ohio Home Rule Association, Cincinnati, Ohio. 
DEAR Srn:-You have submitted to me under date of July 9th for my certificate 

under section 5175-29e, a synopsis to be embodied in a referendum petition against 
an act known as amended Senate Bill No. 162 (108 O. L. 725), said synopsis being in 
words and figures as follows: 

"The purpose of the act known as Amended Senate Bill No. 162, passed 
by the General Assembly of Ohio June 16th, 1919, approved by the Governor 
June 21st, 1919, and filed in the office of the secretary of state June 23rd, 
1919, is to provide for the appointment of a commissioner of prohibition of 
Ohio and assistants to secure the enforcement of laws prohibiting the liquor 
traffic and to prescribe their powers and duties and to fix their compensation. 

The act provides for the appointment of a commissioner of prohibition 
by the Attorney-General with the consent of the senate for a like term with 
the Attorney-General, and provides for such commissioner a sala-y of $5,000 
per annum and expenses. It gives the Attorney-General the right to remove 
the said commissioner for immoral conduct, inefficiency or neglect of duty 
upon proper charges. It provides for the appointment by said commissioner 
and removal at his pleasure of a deputy for each of four districts at a salary 
each of $3,600 and their expell;les. It provides for the appointment by the 
commissioner and removal at his pleasure of not to exceed 16 inspectors at 
a salary of not less than $1,500 nor more than $2,000 each, and expenses. 
It provides also for the appointment of other temporary inspectors, the num
ber not to exceed that fixed by the Attorney-General, who shall receive not to 
exceed $10.00 per day, and expenses. It provides that said commissioner, dep
uties and inspectors shall be without the classification of the civil service 
laws of the state. 

It provides for four districts-Columbus, Cleveland, Cincinnati and 
Toledo-and prescribes the boundaries. 

It provides for the office of the commissioner in the city of Columbus and 
makes provision for office rooms, furniture, stationery and other facilities 
and also for clerical help as the needs of such office demand. 

The act requires the commissioner and his deputies and inspectors to 
enforce the laws of the state having to do with the prohibition of liquor traffic 
and places a penalty upon any person who hinders, obstructs or interferes 
with the said officers or who fails to assist the officers when called upon. It 
requires the said commissioner or his deputies to make complaints against 
violators of the liquor law and institute proceedings and exempts all such 
officers from the giving of bonds or security for costs. It gives the commis-
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sioner, his deputies and inspectors the power to serve criminal process and 
provides that the fees for his services shall be taxed in the bill of costs in the 
case, which costs, when collected, shall be paid into the state treasury. 

The act gives the Attorney-General and his assistants, the commissioner, 
his deputies and inspectors the power to administer oaths and examine any 
persons they may suspect of having knowledge of any violations of the laws 
relating to intoxicating liquors wherever they may find such person'3. It 
places a penalty upon any person refusing to testify or testifying falsely 
before said officers and it exempi;s persons so testifying from prosecution for 
violations of the laws relating to intoxicating liquors as to any matter dis
dosed by his testimony; nor shall such statement be used againi,t him in 
any civil action, or criminal, quasi-criminal or statutory prosecution except 
in prosecutions for perjury. 

It gives the Attorney-General, his assistants, the commissioner and his 
deputies and inspectors the power to summon and compel the attend1mce 
of persons before them for examination, and they may require the produc
tion of any book, paper, document or other thing under the control of such 
person. Each person summoned for examination shall receive the same fees 
as witnesses before justices of the peace, and the serving officers the same 
fees as sheriff. 

It gives the commissioner and his deputies and inspectors the right at 
all reasonable hours to enter all buildings except rnch or parts thereof as are 
exclusively used as bona fide residences. 

It gives the commissioner, his deputies and inspectors the power to 
arrest, without warrant, any person found by them violating the liquor laws 
and to take each person before the proper. tribunal. 

It gives the Attorney-General and any of the persons appointed by him 
under section 334 and 336 of the General Code, the power to exercise in any 
part of the state all the statutory powers of prosecuting attorneys, in any 
matter connected with the violation of the liquor laws of the state of Ohio 
and to have all the powers conferred by se11tion 13560 General Code upon 
prosecuting attorneys. 

It gives to justices of the peace, mayors, municipal courts and probate 
courts final jurisdiction of misdemeanors arising under the liquor laws or for 
the enforcement of said laws throughout the entire county. 

It requires the commissioner to make an annual report to the Attorney
General on the first of June of each year and for the printing and publishing 
of the report. 

It requires the commissioner, his deputies and regular inspectors to 
take and file an oath of office, and the commissioner to give a bond of $10,000, 
each of his deputies $5,000, each regular inspector $2,000. 

It gives the commissioner, deputies and temporary inspectors the right 
to go aimed when on duty 

It provides for the payment of all salaries out of the general revenue 
fund of the state. 

Each section of the act and every part thereof, is declared to be an inde
pendent section and part of section, and if one section or part thereof is void, 
it shall not affect any other." 

I, John G. Price, Attorney-General of the state of Ohio, do hereby certify that 
the foregoing synopsis is a truthful statement regarding the contents and purpose of 
said act. Respectfully, 

JOHN G. PRICE, 

Dated July 17, 1919. Attarney-General. 

, 



794 OPINIONS 

484. 

lNTOXICATIXG LIQUORS-APPROVAL OF SYXOPSIS FOR REFEREN
DUM PETITION OF HOUSE BILL No. 527 (108 0. L. 716)-PROVIDE 
LAWS FOR ENFORCEMENT OF PROHIBITION. 

CoLUJ\rnus, Omo, July 17, 1919.. 
HoN. L. H. GrnsoN, MGR., Ohio Home Rule Association, Cincinnati, Ohio. 

DEAR Sm:-You have submitted to me under d'.l.te of July 9th for my certificate 
under section 5175-29e a synopsis to be embodied in a referendum petition against 
an act known as house bill No. 527 (108 0. L. 716), said synopsis being in words and 
figures as follows: 

"The purpose of the act, known as house bill No. 527, passed by the 
general assembly of Ohio June 17, 1919, approved by the governor June 21, 
1919, and filed in t.he office of the secretary of state June 23, 1919, is to provide 
for the enforcement of laws and the constitutional amendment prohibiting 
the manufacture and sale of intoxicating liquo;s as a beverage, and to repeal 
the provisions of an act to provide for license to traffic in intoxicating liquors 
as found in Vol. 103, Ohio laws, at pages 216-243 being sectjons 1261-16 to 
1261-73, inclusive, of the General Code, and to repeal all other sections of the 
General Code inconsistent therewith. 

The act gives to any person the right to make a complaint before a mayor; 
justice of the peace, judge of the common pleas court, probate court, municipal 
or police court where intoxicating liquors,are manufactured, sold, furnished or 
given away as a beverage or kept for such purpose in violation of any law or con
stitutional amendment, and directs the magistrate or judge to issue a search 
warrant, directed to any officer designated by the complainant having power to 
serve criminal process and to seize all liquors found upon the premises, and 
all implements and furniture used for the purpose complained of. It pro
vides that the liquors, furniture and implements shall be held to be used as 
evidence. 

It requires the warrant officer, or if he refuses it permits the complainant, 
to file an affidavit charging an offense under the act. It requires the affidavit 
for such warrant of at least two persons describing the place to be searched, 
the things to be searched for and alleging substantially the offense in relation 
thereto. 

. It provides that the fluids poured out to prevent their seizure when the 
premises are searched shall be prima facie evidence of an offense, and that the 
officer making the seizure set forth in his return the place of detention of goods 
seized. 

It provides that upon conviction, the liquors shall be destroyed and 
upon acquittal they will be returned. Such liquors seized shall not be dis
charged or returned to a person claiming them by reason of an alleged iP
sufficiency of the description, in the complaint or warrant, of the liquor or place, 
but such person shall be entitled to a hearing when the case is tried on the affi
davit provided in section 6171 or at the hearing provided in section 6178. 

It provides that the seizure officer shall post a copy of his warrant upon 
an uninhabited building or premises wherein liquors are seized; that the magis
trate shall fix a time for the hearing which will also be posted on the build
ing or premises and if no claimant appears the liquor shall be destroyed. It 
provides that a warrant shall not be issued to search an occupied private 
residence unless it, or some part of it, is used as a store, shop, hotel or boarding 
house, or unless it is a place of public resort. 
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It provides that the applicant for the warrant may accompany and 
assist such officer. It deprives the owner of liquors seized on the right of re
plevin, or in cases of conviction, to damages for their seizure. It provides for 
the search without a warrant of any place by the marshall, sheriff or other 
criminal law officer if he has personal information that intoxicating liquors 
are kept with the intention of violating the law, and such officer shall seize 
them and any persons in charge thereof or aiding in any way in carrying on 
the bu,siness, and bring said persops before a court of competent jurisdiction. 

It repeals the liquor license laws and other statutes inconsistent with the 
act." 

I, John G. Price, Attorney-General of the state of Ohio, do hereby certify that the 
foregoing synopsis is a t,ruthful statement regarding the contents and purpose of said 
a~ . 

Respectfully, 
JOHN G. PRICE, 

Attarney-General. 

485. 

BOARD OF EDUCATION-WREN MAP FILED WITH COUXTY AUDITOR 
TRANSFER OF TERRITORY IS THEN REQUIRED TO BE MADE FOR 
TAXING PURPOSES-TIME OF TRANSFER CAN NOT BE POST
PONED. 

Under section 4692 G. C., where a county board of education transfers territory from 
-one school district to another, and a map has been properly filed with the auditor of the 
county, that official is required by law to transfer the territory for taxing purposes at the 
,time of such transfer and regardless of any listing day. 

C0Lu11rnus, Omo, July 18, 1919. 

HoN. P. H. WIELAND, Prosecuting Attorney, Mt. Gilead, Ohio. 
DEAR Srn:-Acknowledgment is made of your request for an opinion upon the 

following statement of facts: 

"The county board of education of Morrow county has made several 
transfers of territ,ory during the months of April and May. These transfers 
have been from rural school districts to adjoining village school districts. 
In arranging the tax duplicates the auditor of the county refuses to transfer 
this territory for taxing purposes this year butholds that it shall stay in the old 
district until the tax duplicates are made up next year. His theory is that 
any property transferred after listing day shall not be transferred until the 
next year." 

It is presumed that the transfers of territory in question, which you say took 
place during the months of April and May, were made under section 4692 G. C., which 
reads in part as follows: 

''The county board of education may transfer a part or all of a school 
district of the county school district to an adjoining district or districts of the 
county school district. Such transfer shall not take effect until a map is 
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filed with the auditor of the county in which the transferred territory is situated, 
showing the boundaries of the territory transferred, * * • The legal title 
of the property of the board of education shall become vested in the board of 
education of the school district to which such territory is transferred. The 
county board of education is authorized to make an equitable division of the 
school funds of the transferred territory either in the treasury or in the course 
of collection. And also an equitable division of the indebtedness of the 
transferred territory." 

It will be note'd that, from t,he language of the above section, such transfer is not 
effective unt,il a map is filed with the auditor of the county, showiqg the boundaries 
of the territory transferred, and in fact such transfer is held up and of no effect until 
such map is filed. 

It is pertinent to here ask as to why the law makes it mandatory that this map 
should be filed at the particular time of the transfer and that such transfer is held up 
in its consummation by the proper filing of the map in ques~ion, showing boundaries. 
It seell'.B to be the clear intent of the law that this map must be filed with the auditor 
at the time of the proposed transfer, in order that such official can at that time transfer 
the territory for taxing purposes on his duplicate, and not at such later period as he 
may see fit to do so. 

You say the auditor of your county refused to transfer this territory for taxing 
purposes this year, but holds that it shall stay in the old district until the tax dupli
cates are made up for next year, his theory being that property transferred after list
ing day shall not be transferred until the next year. In order to show the fallacy 
of this proposition, it is only necessary to mention that as soon as the transfer is carried 
out by the board of education, from that moment the people of the transferred terri
tory begin to receive the service for which they were transferred, and it must follow 
that if they receive the service in a district to which they were transferred, seemingly 
then they should pay their share, from and after that dati>, of the necessary taxes re
quired to maintain such service of which they receive their proportional part. 

It is a clear principle of law that the taxes necessary for the maintenance of the 
schools in a district shall be spread uniformly over the whole of the district, and it has 
so been held by this department in prior opinions. If the auditor waited until next 
year to make this transfer upon the tax duplicat~s of the districts in question, then 
it would be apparent that the maintenance of the schools in the particular district 
or districts was not kept up by taxation laid· uniformly upo,n the whole of the district 
or dit:l tricts. 

It is, therefore, the opinion of the attorney general that under section 4692 G. C., 
where a county board of eduC'ation transfers territory from one school district to another, 
and a map has been properly filed with the auditor of the cou_nty, that official is re
quired by law to transfer the territory for taxing purposes at the time of such transfer 
and regardless of any !'sting day. 

ReEpectfuJly, 
JOHN G. PRICE, 

Attorney-General. 

486. 

BOARD OF EDUCATION-CENTRALIZATION MUST BE SUBMITTED TO 
WHOLE OF RURAL SCHOOL DISTRICT-DISTINCTION BETWEEN 
CENTRALIZATION AND CONSOLIDATION" CONSIDERED. 

I. The question of centralization of schools must be submitted to the whole of a rural 
school district and not to a part of such distri.cl. 

https://distri.cl
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2. Centralization is the bringing together of all the schools of a township or rura. 
district while =olidation is the combining of two or more schools brought about through 
suspension. Questions of centrali,ation of schools are governed by sections 4726 and' 
4726-1 G. C.; consolidation of schools is accomplished under section 7730 G. C. 

Cournaus, Oaro, July 18, 1919. 

HoN. A. V. BAUMANN, JR., Prosecuting Attorney, F1emont, Ohio. 
DEAR S1R:-Acknowledgment is made of your request for an opinion upon the

following statement of facts' 

"The district is divided by the Sandusky river, with considerable terri
tory on each side. On one side of the river they want to build a centralized 
school building, which will inclupe high school. On the other the consolida
tion of the schools so that a single building will care for all pupils through 
the elementary gradeJ;! is desired. 

Can part of a rural school district be centralized? If so, what is the pro
cedure? What is centralization? Can it be cUstinguished from consolidation? 
What is the proper procedure in submitting the above proposition to the 
voters?" 

In reply to your first question asking whether a part of a ru,ral school district 
can be centralized, it is advised that in order to centralize schools the entire district 
must vote thereon and no part of a rural school district can centralize its schools with
out joint action and consent of all the electors in the rural school district. 

In reply to your question as to what is centralization, and as to whether it can be 
distinguished from consolidation, it is advised that centralization is the case where 
all the schools of a rural school district take action towards centralizing their educational 
activity, while consolidation is where two or more schools join together in their edu
cational activity and hence a lesser amount of territory is usually involved in consolida
tion than in centralization. 

The section which governs centralization of a rural district is section 4726 G. C., 
which reads as follows: 

"A rural board of education may submit the question of centralization,and 
upon the petition of not less than one-fourth of the qualified electors of such 
rural district or upon the order of the county board of education, must submit 
such question to the vote of the qualified electors of such rural district at a 
general or a special election called for that purpose. If more votes are cast in 
favor of centralization than against it, at such election, such rural board of 
education shall proceed at once to the centralization of the schools of the 
rural district, and, if necessary, purchase a site or sites and erect a suitable 
building or buildings thereon. If, at such election, more votes are cast against 
the proposition of centralization than for it, the question shall not again be 
submitted to the electors of such rural district for a period of two years, except 
upon the petition of at least forty per cent. of the electors of such district." 

Consolidation of schools is usually accomplished under section 7730 G. C., as 
amended in 107 0. L., 638, which reads as follows: 

"The board of education of any rural or village school district may sus
pend any or all schools in such village or rural school district. Upon such 
suspension the board in such village school district m,ay provide, and in such 
rural school district shall provide, for the conveyance of all pupils of legal 
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school age, who reside in the territory of the suspended district, to a public 
school in the rural or village district, or to a public school in another dlis
trict. When the average daily attendoance of any school for the preceding 
year has been below ten, such school shall be SU'Spended and all of the pupils 
of legal school age, who reside in the territory of the suspended <ijstrict, 
transferred to another school or schools when the county board of education 
so directs the board of education of the village or rural district in which said 
school is located. Notice of such suspension sliall be posted in five conspicuous 
places within such village or rural district by the board of education of such 
village or rural district within ten days after the county board of education 
directs the suspension of such schools; provided, however. that any sus
pended school as herein prdvided, shall be re-established by the suspending 
authority upon its own initiative, or upon a petition asking for re-estab
lishment, signed by a majority of the voters of the suspended district, at 
any time the school enrollment of said suspended district shows twelve or more 
pupils of lawful school age. Any school district that is entitled to state aid for 
salary of teacher according to provisions of sections 7595 and 7595-1 when 
such schools are not consolidated, or centralized, shall receive the same amount 
of state aid after such schools are consolidated or partly consolidated, but to 
be applied to the cost of transportation of pupils to consolidated school, or 
schools, or for salary of teachers and the transportation of pupils." 

It oft\3n occurs that the very thing accomplished by centralization is later ac
complished by processes of consolidation under section 7730 G. C. and a board of 
education, under such section, has clear authority to suspend those schools which are 
no longer advantageous to operate. It follows, therefore that after a sufficient num
ber of schools have been discontinued and transportation provided to a neighboring 
district school, in many instances the district will be praci,ically centralized without 
having taken advantage of section 4726 G. C. Upon this point the Attorney-Gen
eral said in opinion No. 1377, Annual Report of the Attorney-General for 1913: 

"The abolishment of all the schools in all the subdistricts by virtue of 
section 7730 ancl 7731 G. C., the establishment of new schools and the con
veyance of pupils to these schools, operate as a centraliztion of the schools of 
the township, provided that no election has been held upon the question of• 
centralization which resulted adversely and provided that no petition may 
be filed for an election according to law." 

Attention is invited to the fact that section 7730 G. C. has been frequently amen
ded, the present law being the amendment adopted in 107 O. L., 638, but the present 
general assembly, has amended this sectjon twice in separate acts, which are H. B. 
-348 and H. B. 406, the latter of which is effective Auglli!t 18th and the former of which 
is effective September 22nd. So that, whatever may be dorui by tjte local board of 
education concerned under section 7730, the law that is in effect at that particular 
date should be the one under which the board should operate. 

Answering your question as to what is the proper procedure in submitting the 
question of centralization, attention is invited to section 4726, which provides that 
the rural board of education may itself submit the question of centralization to the 
qualified electors of the rural district and this is done in the usual manner by making 
the proper request of the deputy supervisors of elections for the county that an elec
tion be called in such rural district upon the question of centralization of schools and 
if more votes are cast in favor of centralization than against it, such rural board of 
education shall proceed at once to the centralization of the schools of the rural dis
trict and if necessary purchase a site or sites and erect a suitable building or buildings 
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thereon. This means that it is not entirely necessary that all the pupils of the en
tire rural school distict be brought to one central building for the whole dishict, for 
there can be more than one school buildmg in a centralized school district, as has 
been previously held in the opinion of the Attorney-General rendered heretofore. 
Thus it would be entirely possible in Sandusky townshiJ)) which you say is divided 
by the Sandusky River, to have the schools of the township centralized and have a 
school building on each side of the river and still be within the law. 

Should the board of education of the township in question care to operate under 
section 7730, there is ample authority to suspend any or all of the schools in t:he rural 
districts by the board and then provide transportation to a public school in the rural 
district. As to whether the boa;l"d desires centralization under section 4726 or de
sires c~nsolidated schools under secUon 7730, is a question for the board of educa
tion to decide. 

It is therefore the opinion of the Attorney-General that: 

1. The question of centralization of schools must be 1:mbmitted to 
the whole of a rural school district and not to a part of such district. 

2. Centralization is the bringing together of all the schools of a town
ship or rural district while consolidation is the combining of two or more 
schools brought about through suspension. Questions of centralization 
of schools are governed by sections 4726 and 4726-1 G. C.; consolidation 
of schools is accomplished under section 7730 G. C. 

Very respectfully, 
JOHN G. PRICE, 

Attorney-General. 

487. 

OIL INSPECTION LAW-APPLICABLE TO OILS AND GASOLINE 
BROUGHT INTO STATE FOR USE WITHIX STATE WITHOUT RE

.,-GARD TO PLACE OF SALE-CONSTITUTIONALITY OF LAW DIS
CUSSED. 

The oil inspection act (sections 844 to 871 G. C. inclusive) is applicable in its pro
visions for inspection and fees to oils and gasoline brought into the slate for use within 
the state, without regard lo the place of sale of such products. 

Said act since its amendment in 1915, whereby the inspection fees were reduced, is 
not sub.iect to the infirmity of the original act with respect to excessive inspection fees, 
and it is held that the act in its present operation is constitutional. 

Cou;~rn-cs, Omo, July 18, 1919. 

HoN. CHARLES L. RESCH, State Inspector of Oils, Columbus, Ohio. 
DEAR Srn:-Acknow·edgment is made of your request for a written opinion as 

to liability for inspection fees of owners of oils and gasoline shipped into Ohio from 
a point without the state. 

You submit with your correspendence statement of facts of certain cases where 
inspections have been made and payment of fees refused, on the ground that the oil 
or gasoline was sold at a point outside of the state of Ohio and that its shipment into 
the state does not render the owner amenable to the oil inspection laws of this state. 

You also submit a communication from C. D. Chamberlain, general counsel of 
the National Petroleum Association, in which it is contended that there is no liability 
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for the inspection fees where the oils or gasoline are bought outside of Ohio for use 
in the state of Ohio, and citing the case of Castle vs. ~Iason. _91 O. S. 296, in support 
•of his position. 

You summarize your statements with the inquiry as follows: 

"In rendering your opinion I wish you would give me the exact status 
of persons other than the government who receive shipments from without 
the state." 

The oil inspection act as now in force comprises sections 844 to 871 of the General 
·Code, and the sections directly pertinent to your inquiry are perhaps sections 850, 
-854 and 865 G. C. 

Section 850 provides a graduated scale of fees chargeable for oil inspections, the 
,same to be paid into the state treasury. 

Section 854 G. C. provides: 

"Before being offered for sale to a consumer for illuminating purposes 
within this state, all mineral or petroleum oil, and any fluid or substance, 
the product of petroleum, or into which petroleum or a product of petro
leum enters or is a constituent elemen~, whether manufactured within this 
state or not, shall Qe inspected as provided in this chapter." 

Section 865 G. C. provides in part: 

"Gasoline, petroleum, ether or similar or like substances, under what
ever name called, whether manufactured within this state or not, having a lower 
flash test than provided in this chapter for illuminating oils, shall be inspected 
by the state inspector of oils. * * *" 

Said section further provides that the same inspection fee shall be charged as for 
'inspection of oils and a certificate of inspection attached to the container. 

· The provisions of the oil inspection law are substantially the same as the pro
visions of its predeces,sor in force at the time the case of Castle vs. Mason was pre
·sented to the courts, the only material alteration made in the amendment· of the law 
as now in force being a reduction of the fees provided for inspections. 

With respect to the scope of operation of the law in its application to oils brought 
into the state in interstate commerce, the supreme court, in the Castle vs. Mason ca,se, 
in rE'ferring to th:e contention of the state that the ·act was applicable only to products 
:Sold in this state, said: 

"This is too narrow a construction of the facts pleaded and of the scope 
of the Ohio act. The act is not in terms made to apply to intrastate products, 
applies generally to any and all oils, gasoline, etc., 'whether manufactured 
in this state or not.' The language employed would require inspection of 
products shipped into the state, and the features of the inspection would 
necessarily, though indirectly, impose a burden upon interstate commerce." 

Castle vs. Mason, 91 0. S. 296. 

This judicial interpretation of the scope of the law may be said to be determina
tive of that question and therefore I advise that the act in question by its terms is 
.applicable to oils and gasoline brought into Lhe state, for use within the state, without 
regard to the place of sale. 

In fact it was with reference to the operation of the oil inspection law as applied 
-to interstate commerce that the original act was held to be violative of the constitu
tion in the Castle vs. Mason case. 
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The particular in which the original act was found to be invalid was with respect 
to the extent of the fees provided for inspections, and since the amendment of the law 
has reduced the fees to one-half that provided in the original act, the fault in the original 
act, the fault in the original law no doubt has been removed, which was the legislative 
purpose and intent in the amendment of the law. 

It was pointed out in ~he ::\fason case, supra, that Article I, Section 10, Clause 2 
of the Federal Constitution provides: 

"Xo state shall, without the consent of the con~ess, lay any imposts or 
duties on imports or exports, except wha1. may be absolutely necessary for 
executing its inspection laws." 

The court determined· from the annual reports of the department of oil inspec
tion coverin,g the years 1907 to 1913 that the fees provided were n!lt only excessive 
but continued from year to year yielding increasing net revenue, which was said to 
show the operative effect of the inspection act to be in direct violation of Article I, 
Section 10 of the U. S. Constitution. In the seven years of operation of the law as 
considered by the court, it was shown to have produced a _net receipt above disburse
rrents in the amollllt of 8395,876.00 and the court said: 

"Under these circumstances the court feels warranted in hol_ding that 
the resultant operation of the law is in direct and fiagrant conflict with the 
Federal Constitution." 
I have examined the annual repo1ts of the department of oil insi:e~tion disclosing 

the iesultant operation of the amended act, which reports disclose that i_n the first 
year oi its operation there resulted a deficit of over $2,000 and that in the years 1916 
and 1917 there was a small excess in receipts over disbursements for each of said years, 
while for the year ending June 30, 191~, there was a substantial increase in the excess 
of receipts over disbursements, which fact may have been due to abnormal conditions 
during said year. 

The supreme couri in the ::\fason case, supra, pointed out that 

"It is not necessary that the legislature determine with exact nicety the 
amount of the inspection charges required to carry its purpose into execution. 
This is manifestly impossible owing to the varying fluctuations of trade. 
l\Iere excess in net surplus revenues is of itself no warrant in disturbing the law, 
nor would we feel disposed to hold that a flagrant excess in a single year over 
the expenses would invalidate it." 

The test seemed to be regarded and expiessed by the court as follows: 

"It may be subject t.<> judicial attack if the inspection charges arc so 
unreasonable and disproportionate to the service rendered as challenge 
the good faith of the law." 

From the reports of the department of oil inspection covering the operation of 
the amended act as now in force. I am not able to conclude that theie is any such excess 
in the proceeds of the fees chargeable, over and above expense of administration of 
the law, as to render the act void within the reasoning of the court in the ::\hson case, 
nor the holding by the Supreme Court of the United States in the case of D. E. Foote 
& Co. vs. Stanley, 232 U. S., 494, which was followed by our Supreme Court in the 
1\Iason case. 

In the case of D. E. Foote &: Co. vs. Stanley, the United States Sup1eme Court 
said: 

26-Yol. L-A. G. 
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''Inspection necessarily involves expense, and the power to fix the fee, to 
cover that expense, is left primarily to the legislature, which must exercise 
discretion in detel"II).ining the amount to be charged, since it is impossible 
to tell exactly how much will be realized under the future operations of any 
law. Beside, receipts and disbursements may so vary from time to time that 
the surplus of one year may be needed to supply the deficiency of another. 
If, therefore, the fees exceed cost by a sum not unreasonable, no question 
can arise as to the validity of the ·tax so far as the amount of the charge is 
concerned. And even if it appears. that the sum collected is beyond what 
is needed for inspection expenses, the courts do not interfere, immediately on 
application, because of the presumption that the legislature will reduce the fees 
to a proper sum." 

I therefore advise that the owners of oil shipped into Ohio for use in this state 
are liable for the inspection fees provided by the oil inspection act as amended and 
now in force, and that the fees provided are not shown to be so disproportionate to 
the expense incident to the administration of the law in its operation as to render the 
act unconstitutional. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

488. 

ROADS AND HIGHWAYS-CONSTRUCTION OF HOUSE BILL 162 (108 0. L. 
478)-(BUSB-FOUTS ACT)-STATE LEVY GOES INTO IMMEDIATE EF
FECT-OTHER LEVIES ARE SUBJECT TO REFERENDUM. 

An act which amends several sections of the General Code is subject to the referendum 
by the General Code sections so amended, rather than by the formal sections of the act itself. 

House Bill No. 162 (108 0. L. 478) amending various sections of the highway law is in 
general subject to the referendum and does not go into effect until ninety days after it idas 
filed in the:office of the secretary of state. 

The amendment therein of section 1230 G. C. constitutes a law providing for a tax 
lemJ and went into immediate effect. 

The amendment therein of section 1231-2 G. C. is so intimately related to the amend
ment of section 1230 that it also went inta immediate effect. 

The amendment therein of section 1222 G. C. so as to authorize county commissioners 
to levy a tax at the rate of one and one-half mills instead of one mill, as formerly, for the 
purpose of paying the county's share of a state road improvement, and taking such one 
and one-half mill levy in part outside of the limitations of the Smith one per cent law is 
not a "law providing for tax levies." This question is doubt/ ul and the conclusion is 
reached on the principle of strict construction of exceptions to the reserved right of the 
referendum. Accordingly, this section will be held not effective until the expiration of 
ninety days from and after the date of filing in the office of the secretary of state. 

C0Lu11rnus1 0Hio, July 18, 1919. 
Tax Commission of Ohio, Columbus, Ohio. 

GEI,'TLEMEN:-Careful qonsidera'tion has been given to the recent request of the 
commission· for the opinjon of this department, which is as follows: 

"The commission assumes that under the decision of the supreme court 
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of Ohio, in the case of State ex rel. vs. Roose, 90 0. S. 345, the provisions of sec
tions 1222, 1330:md 1231-2 G. C., as amended by H.B. Xo. 162_ (108 0. L. 478), 
filed in the office of secretary of state :\fay 28, 1919, relating to the levy of 
taxes, became effective upon the date of such filing. If this assumption is cor
rect the commission desires to inquire whether, under the second paragraph of 
section 1222 G. C., the county commissioner may, in the event of less than 
one and one-half mills being levied, place more than one mill thereof out
side of the maximum limitations and whether they can place less than one
half mill thereof inside such limitations." 

It is understood that the commission desires the advice of this department as to 
the correctness of the assumption referred to in the first sentence of the above inquiry 
So far as section 1230 of the General Code as amended by the act referred to is con
cerned, the decision cited is directly in point. The former section carrying this number 
provided for the levy of a tax on the grand duplicate of the state at the rate of three
tenths of one mill. This provision is repealed and a levy of five-tenths of a mill is 
made by the amended section. The levy is direct and in fact is exactly the same 
kind of a levy as that involved in the case cited. 

For perhaps slightly different reasons, section 1231-2 must be deemed to have 
gone into immediate effect. The original section bearing this number into immediate 
effect. The original section bearing this number made the three-tenths mill levy 
one in addition to all other levies and unlimited by any tax limits. The function of, 
this section was to make clear what otherwise would have been left to inference, namely 
the effect of the Smith law limitations upon the subsequently levied state highway 
tax. While sections of this character are, as will hereinafter be pointed out, not uni
versally within the class of "laws providing for tax levies" mentioned in article II 
section Id of the constitution, yet the provision of section 1231-2 is so closely related 
to that of section 1230 that it is the opinion of this department that both take effect 
at the same time. 

There is another reason which points in the same direction: original section 1231-2, 
as has been mentioned, took the three-tenths mill levy outside of the limitations of 
the 8mith lnw. The main legil!lath·e motive embodied in this OJ'iginal section was 
that the state highway levy should be outside of the Smith law limitations rather 
than that a levy of three-tenths mill, as such, should be outside of such limitations. 
That is to say, it would have been possible for the legislature to have expressed the 
idea embodied in that section without using the words "of three-tenths of one mill," 
which were descriptive merely and were not intended to define in terms of mills the 
extent to which the fifteen mill limitation of the Smith law was to be exceeded for 
road purposes; so that the full scope of the legislative intent could have been expressed 
by the language "the annual levy on all the taxable property within the state pro
vided for in this act shall be in addition, etc." Had that been the form of original 
section 1231-2 it would not have been necessary to amend it in the act of 1919. That 
b"eing the case, the amendment is one of form only rather than of substance. So 
that no substantial right of the people under the initiative and referendum is denied 
by giving effect to this section at the time when section 1230, to which it relates, goes 
into effect, which certainly would promote convenience. 

The amendment of section 1222 presents an entirely different question. For 
the purpose of getting in mind exactly what that question is the following quotation 
from section 1222 as previously in force and the same section as amended will be made. 

Section 1222 as amended, 107 Ohio Laws, 132: 

"For the purpose of providing a fund for the payment of the county's 
proportion of the cost and expense of the construction, improvement, main
tenance and repair of highways under the provisions of this chapter, the county 
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commissioners are hereby authorized to levy a tax, not exceeding one mill, 
upon all taxable property of the county. Said levy shall be in addition 
to all other levies authorized by law for county purposes, and subject only 
to the limitation upon the combined maximum rate for all taxes now in 
force. * * *" 

Section 1222 as amended by House bill No. 162: 

"For the purpose of providing a fund for the payment of the county's 
prop01tion of the cost and expense of the construction, improvement, main
tenance and re;-a.ir of highways under the provisions of this chapter, the 
county commissioners are hereby authorized to levy a tax, not exceeding 
one and one-half mills, upon all the taxable property of the county. Said 
levy shall be in addition to all other levies authorized by law for county pur
poses, but subject, however, to the extent of one-half mill thereof, to the 
limitation upon the combined maximum rate for all taxes now in force. The 
remaining one mill of said levy so authorized shall be in addition to all other 
levies made for any purpose or purposes, and the same shall not be con
strued as limited, restricted or decreased in ::imount or otherwise by any 
existing law or laws. The -proceeds of such levy shall be used solely for 
th!) purpose of paying the county's proportion of the cost and expense of 
constructing, improving, maintaining and repairing inter-county highways 
and main market roads or parts thereof in co-operation with the state high
way department or the federal government or both; and the funds produced 
by such levy shall not be subject to transfer to any other fund, either by 
order of court or otherwise. 

The county commissioners of any county in which less than one and 
one-half mills is levied in any year under the provisions of this section shall 
within the above limitations determine what part of such levy shall be sub
ject to the limitations upon the combined maximum rate for all taxes now 
in force and what part of such levy shall be outside such limitation and un
restricted by any existing law or laws." 
* * * * * * * * * * * * * 
Both sections cont2in a paragraph authorizing che making of a township levy 

which is unch:mged. 
Two statements may be made of this section: 
1. In its 01iginal as wPll as in its amended form it is not self-executing; it does 

not itself levy a tax; it mere;y grr,nts authoriLy to the county commissioners to make 
a levy. 

2. The only changes made in the course of amendment relate to the extent of 
the authority gmnted; no new tBx is r,uthorized; the limitations are merely altered. 
The former se,..tion imp1,sed the following limitations: 

(1) Of one million the amount of the spedfic levy. 
(2) Of fifteen mills on the amount (1f the levy together with all other levies 

in a given taxing district_. exclusive of thosP exempted from the fifteen mill limi
tation. 

The amended s3ction imposes the following limitations: 

(1) Of one and one-hrlf mills on the specific levy. 
(2) Of fifteen mills as to one-half mill of the specific levy operative as 

above desc1·ibed. 
(3) Of one mill on th-e rate of the specific levy in excess of the fifteen 

mill limitation. 

https://re;-a.ir
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For the purpose of analyzing the effect of these ch,anf.!eS with a view to <'etermin
ing whether or not they make the section a "law providing for tax levies," let us at 
the outset eliminr.te the first change from consideration. Th.at is, let us suppose 
that the rate of the levy for the purpose specified (which is the S:J.me under both the 
old and the new l:,,w) had remr,ined unchanged in process of 2mendment, so thr.t the 
only change had been to provide that in whole c1 in part the levy should be outside 
of the fifteen mill limitation. 

Surh a cha,ige would be merely a change in fax limifotions-in rerJ effect a change 
in what is popu1arly known r.s the Smith l:,,w. As such, it would come sq~nrely within 
the decision in St:,,te ex rel. vs. :\lilroy, 88 0. S. 301, referred to in a recent opinion 
to the commission. Thet cr.se mr.y be bken r.s r.uthority for the str.tement th2.t a 
law rJterir:g the limitr.tiOI'S of the Smith lr.w is not a law providing for tr.x levies; rather 
it is a lnw providing for limit2.tions on tr.x levies, which is an entirely different thing. 

So fr.r, r.mec.d,d section 1222 hr.s been considered r.s if it we1e a ''lr,w" within the 
mer,ning of the constitution only to the extent thrt it mr.y hiwe chr.nged the p1e
existin!!; lmv emb~died in the s0 .me section. This sfatement is believed to be correct. 
It is a fundP,mentr.1 principle thr,t where P, new law rc-enr.rts P, whcle sedion for the 
purposJ of r,me:i.dment, introducing new mr,tter or striking out old mr.tter, the un
chr,ngecl. rortion of the sJction is faken to hP,ve been the )P.w all the time. So that 
it is only with respect to the changes made that the new lr.w sr:er,ks from the lhte of 
its effectiveness. 

See Stdc ex rel. Durr vs. Spiegel 91 0. S. 13. 
By nn analogous course of rer.soning it is submitted thP.t it should he held that 

an ad amending P, section of the Gei:erd Code whieh originP.lly mr.y hr.ve provided 
for a tax leYy but also provided for some other subject such as limitatiors on tr.x 
ratPS ::md which charges the originvJ section without making any new prevision for 
tax levies hut in some other respect is not itself a lr.w providing for t2.x levies; r::>.ther 
it is r. Iuw amending r. previous kw providing for tr.x levies in some respect other thim 
making provision for tax levies. 

1:pon thrs, principrcs then it is ,he opinion of this dcpmtment that the fr.ct 
thr,t the P.ct of May 28 191'! r.mencls section 1222 so P.s to rnper,t the t>.uthmity of the 
comrr issionc, s to mr.kc a levy for ;,, pt-,riicuh•,r purpose which r.uthority previously 
existed r,nd to charg, the applicdion of the Smith hw to such levy do2s nc,'c make 
the s2rtion if it mi>,y be separntely considered P. "bw providing for fax levies." 

A more difficult question arismi when we fake account of the fact he1etofore elimi
nated from consider:~tion thr,t •he limitr.tion on the specific levy is raised hy tl:c new 
section fiom o: e mill to m~e :.md one-h:Jf mills. This questirn may be consicl.mecl. from 
two imglcs of view. In tho first phce the authm ity to levy being present in the law 
bofor:l its r.mendment, P.n<l the only chr,ngc being in the limitation on th:.t autho,·ity 
expressed in t:J;·ms of mte, is the c:•.se diflerent from that ::i.IreP,dy supposc1\, P.nd does 
not St:..te ex r 2I. vs. :.\1ilroy supm gpply as well to this change o.s to the other? In 
other words it is still the s~.me levy fo1 the Sllme purpose that the commissioners r.re 
2,uthorized to mt•.ko; the levy itself is not rhan!!;ed, for it need not h:we t1,moun,l:'ll. to 
oae mill uncl.er the o'.c! luw; it cl.icl. not levy a tP.x but merely gmnted authority to levy 
subje~t to the limitr,tion thr.t the levy mr,cl.e by the commis~ioners should not exceed 
one m:11. 

Putting it in another wr.y: Suppose the subject matter of the section were ck 
vided into two sections; one granted P,utho1ity to the commissioners to levy o. tax; 
the othu contained a proviso to the effect that the tax levied under the first sec.tion 
should not exrecd one mill. Then suppose an r.mendment to the second sectioP, 
striking out the phrr.se "one mill" and inse,ting "one and one-half mills," wou!d 
the law making this change be r, "law provic.ing for tax levies:" It would seem that 
the answer to this question should be clearly in thP negdtive,. 

However it is perhaps reasonable to consider the ine1ease from one mill to one 
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and one-half mills to be in the nature of new authority to levy to the extent of a half 
mill; so that to this extent the new section may be regarded as a law authorizing the 
county commissioners to levy fo1 a p9.rticular purpose on panicula1 property a tax 
not gi-eater than half a mill in rate. Such a view would raise squarely a question 
which is difficult of solution, but which mP,y as well be considered in this connection 
Rs in any other in which i. is likely to arise. That question may be put as follows: 

Suppose a law grants authority to the p1oper officers of .l local sub
c.ivision to levy taxes for a specified pmpose on the grand duplicate of the 
subdivision; is such a law a 'law providing for tax levies' which under a1ticle 
II section ld of the ccnstitution is to go into immediate e'-lect: _ 

This question has never been determined in this state. 
However in Str.te ex rel. vs. Milroy supra we have something very closely ap

proximating a definition of a "law providing fer tax levies" in the following quotation: 

"The general assembly did not in this act impose a tax stating dis
tinctly the object of the same nor did it fix the amount or the pe1centage of 
v2,lue to be levied n01 did it design:J,te pe1sons or property 2,g::>,inst whom a levy 
W9s to be made. * * * The act cannot be said to be one 'providing for 
tax levies ' within the meaning of those words as used in section lei. of article 
II of the constitution." 

In section 1222 no tax is direct'y impose\:l. The si,ction grP,nts imthority to the -
commissioners to levy 2. tax but it does not execute that authority in and of itself. 
Neither does the act fix the amount or the pe,centage of value to be levied; it leaves 
that to Lhe local autho,ities merely prescribing certain limits beyond which they 
may not go. 

An act of the type im2.gined would have the other essenti2Js mentioned in this 
definition. It would st2.te distinctly the object of the t?,x 9Uthorized to be levied 
and designr.te the persons or property agginsG whom the levy w2.s to be m0,de. 

It is true that section 5 of article XII of the constitution, which the supreme 
court seems to have had in m'nd in framing the above definition, provides that: 

"No tax shall be levied, except in pursuance of law; and every law· im
posing a tax, shall state, distinctly, the object of the same, to which only, 
it shall be applied." 

The latter part of this section of the constitution is certainly intended to be as 
broad as the first part of it. That is, the word "imposing" used therein must be un
derstood as meaning "in pursuance of which" a tax "is levied." So that for the pur
poses of article XII, section 5 of the constitution a law "imposing a tax" is a law in 
pursuance of which a tax may be levied, whether by local authority or otherwis!3. 
Therefore, it may be that within the scope of the court's definition an act of the kind 
imagined for the purpose of the present discussion wo~d be one which "imposed" 
a tax. Neverthele&s, it would still lack the one essential element of failing to fix the 
amount or percentage of value to be levied. What it does, as previously stated, is to 
fix a limitation beyond which the levy shall not go. 

At the very least, the question now under discussion as applied to a law of the 
type imagined would be very doubtful. In view of such doubt what should be the 
attitude of the administrative officers of the state? It seems to me that that a,tti
tude ought to be one of extreme conservation in the interpre~tion of article II, sec
tion ld of the constitution. We have here an exception to the reserved right of the 
people to exercise the power of the referendum. Certainly it is subject to a strict 
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construction. Certainly, too, \he &'upreme court of this state when called upon to 
construe it has given it such a strict construction; for in State ex rel. vs. Milroy, supra, 
that court held a law but slightly different from the new law introduced by the amend
ment of secwon 1222 to be not within the exception, and in State ex rel. vs. Roose, 
referred to in your inquiry, the court limited what is even the natural import of the 
words used in article II, section ld so as to interpret_ the section as if it read "sec
tions of laws providing for tax levies" instead of "laws providing for tax levies," as 
it actually does read. 

Under all these circumstances, the only safe and proper course for the admin
istrative officers of the state is to construe the phrasti "providing for" strictly rather 
than liberally, and to hold that no law comes within the scope of the exception thus 
created which is not self-executing as to the levy to which it relates. In other words, 
without a judicial determination of the question this department feels unable to ad
vise that a law authorizing local authorities, like county commissioners, township 
trustees and municipal councils, to levy taxes for a particular purpose is a law "pro
viding for -t.,ax levies." Accordingly the present advice of this department is that 
such a law should be regarded as subject to the referendum and not effective until 
after· the expiration of ninety days from and after the time of filing it in the office of 
the secretary of state. 

So far as section 1222 is concerned, of course, there are other considerations pre
vious'.y referred to which make it extremely doubtful that the amendrr ent rr ade by 
the section could even be considered as if it were a new law authorizing a particular 
tax levy for some particular purpose. Without repeating what has been previously 
said along this line, but merely in amplification thereof, it is now pointed out that 
the new matter in section 1222 as amended in nowise specifies the object of the tax 
to which the amended section refers nor the property upon which it shall be levied· 
The only new thing is a change in the limitation on the specific rate; so that it is only 
by regarding that changes as if it were new authority to levy for the designated pur
pose to the extent of the increase authorized to be levied that the question last dis
cussed is even raised. For this reason the department advances with even greater 
confidence than would otherwise be the cn.sc the view that the law of 1919, in so far 
as it amends section 1222 of the General Code is not a "law providing for tax levies." 

In the preparation of this opinion one important consideration not previously 
mentioned has not been overlooked. As suggested in your letter, State ex rel. vs. 
Roose, cited by you, holds that though a law as a whole may be subject to the refer
endum, if it contains a section which provides for a tax levy such section may go into 
immediate effect. As previously stLtcd, this rule constitutes a strict interpretation 
of section ld of article II of the constitution. It authorizes us, as it were, to sep
arate a law into sectionR to determine whether or not any part of it goes into immedi
ate effect. Thus far it has been a~sumed and held that the Geneml Code sections 
amended in the act of :\fay 28, 1919, are "sections" within the meaning of this rule. 
The rule itself is derived from reading section ld of the article in connection with 
section le thereof, which provides that referendum petitions may be filed as against 

"any law, section of any law or any item in any law appropriating money 
pa~sed by the general assembly." 

The question is as to what is meant by the phrase "section of any law" as used 
in this context and adapted to section ld by the supreme court in the case cited. For 
while sections 1222 and 1230, for example, are sections of the General Code, they are 
not, strictly speaking, sections of house bill Xo. 162. That bill, strangely enough 
contains but three sections, numbered respectively, section 1, section 5 and section 
6. Section 1 provides that certain sections of the General Code be amended and 
certain supplemental sections be added "to read as follows." Then follow numerous 



808 OPIN"IO:NS 

General Code sections quotes in their amended form. Section 5 directs that the 
"sections of this act and parts thereof" shall be regarded as "independent sections 
and parts of sections," etc. Section 6 repeals the original sections amended. 

The view might be taken that there are only three sections in this law for refer
endum purposes; so that "section 1" would have to stand or fall as a "law providing 
for tax levies" as an ent::ety. From this it might be argued, on the one hand, that 
because one provision of it, viz.: amended section 1230 G. C. admittedly provided 
for a tax levy the whole section would go into immediate effect. The converse might 
also be argued, viz.: that because the provision for a tax levy in section 1 is so small 
a part of it, so that its paramount characteristics might partake of another nature, 
none of "section l" of the act-not even sections 1230 and 1231-2 is to go into im
mediate effect. Just enough doubt is raised by this suggestion to make even t\e opin
ion heretofore given respecting the immediate effectiveness of sections 1230 and 1231-2 
one with respect to which some reservation may be made. Indeed it would be well 
if the whole question could be authoratively settled in the courts. However, it is 
the opinion of this department that the phrase "section of law" as used in the ini
tiative and referendum provisions of the constitution is to be construed in connec
tion with section 16 of the same article of the constitution, which provides in part 
that: 

"no law shall be * * * amended unless the new act contains the * * * 
section or sections amended, and the section or sections so amended shall 
be repealed." 

In other words, the word "section" as used in article II, section le and as understood 
according to the judicial interpretation thereof in article II, section ld should be held 
to refer to the section or sections amended when the act is an amendatory act. Any 
other interpretation would, it is believed, defeat the purpose of the ref_erendum on 
s~ctions of hws, for by far the greater bulk of the laws passes by the general assembly 
take the form of amendments to existing Code sections. They most frequently have 
but one or two sections, an amending section and a repealing section-that is, they 
have but these two sections in the one sense suggested; but in the typical section 1 
will be found very frequently several sections of the Genl)ral Code amended "to read 
as follows." The framers of the initiative and referendum amendment and the people 
who voted for it could hardly have intended to limit the right to file a referendum 
petition a5ainst "any section of any law" to those cases in which the law is of the ex
ceptional type which contains numerous consecutively numbered sections. For 
this reaaon it is the opinion of this department tha.t where an amendatory law con
tains two "sections," in one of which there are re-enacted in their amended form 
numerous sections of the General Code, the right to file a referendum petition exists 
as to the various Code sect10ns thus amended. 

To be sure some technical difficulties exist. For eaxmple, the typical "section 1 
of a bill of the type under discussion will set forth the sections amended, and the 
typical "section 2" will repeal the original sections mentioned in section 1. Suppose 
a referendum petition is filed against a Code section merely and the section is defeated, 
what would be the effect of such vote of the electors upon the repeal of the original 
section? Technically, it might be argued that the result would be that the entire sec
tion, both in its original and in its amended form, will be expunged from the statutes. 
It is believed, however, that the courts would not be so technical in working out the 
practical operation of the referendum, but would hold that in such case the vote of 
the people would have the effect of destroying the repeal of the section by the typical 
"section 2" of the bill, though no referendum had been filed against that section. In
deed, such a holding would be the only way in which it would be possible to give any 
practical operation in the great majority of cases to the right to file a referendum peti
tion against a "section of a law." 
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The foregoing conclusion makes it unnecessary for me to answer your inquiry 
respecting the interpretation of section 1222 as amended at this time. 

Respectfully, 
JOJIN G. PRICE, 

AlllJT'ney-General. 

489. 
MU).'ICIPAL CORPORATIOXS-XOX-CHARTER CITY-:\IAY CHARGE FEES 

TO RESIDEXTS FOR COLLECTIOX OF GARBAGE. 

The officers of a non-charter municipality, acting under a legally enacted IJT'dinance 
providing thereflJT', may charge reasonable fees to the residents of the municipality for the 
collection of garbage. 

CoLUMBCs, Omo, July 18, 1919. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-Acknowledging the receipt of your request for the opinion of this 

department, it is noted that, as stated in your letter, the question is "may the officers 
of a non-charter municipality legally charge fees to the residents of the municipality 
for the collection of garbage?" 

It is also noted that you call attention to section 3649 G. C. 
While your question relates to officers charging the fees concerned, it is assumed 

·for the purpose of this opinion that such officers are acting under a regularly enacted 
ordinance. 

Bearing upon the powers of municipal corporations in such matters, sections 
3646, 3649 and 3809 G. C. are pertinent. 

Section 3646 of the chapter enumerating the general powers of municipal corpo
rations, generally empowers municipal corporations to provide for the public health, 
to secure the inhabitants of the corporntion from the evils of contagious, malignant 
and infectious diseases. 

Section 3649 of the same chapter also empowers such corporations " to provide 
for the collection and dispoHition of * * * garbage * * * and to establish 
maintain and regulate plants for the disposal thereof." 

Section 3809, more special in its nature, provides that: 

"The council of a city may authorize * * * a contract with any 
person " * * for the collection and disposal of garbage in such corpo
ration." 

It will be seen that sections 3646 and 3649 are !!:eneral !!:fants of power. Section 
3616 of the same chapter provides that such corporation shall have the general powers 
enumerated in that chapter, and "council may provide by ordinance or resolution for 
the exercise and enforcement of them." 

Section 3809 directly authorizes the council to make a contract for the collection 
and disposal of garbage, while the power granted in section 3649 is more general in 
that the corporation is authorized "to provide for the collection and disposition of 
• • • garbage." 

In Stadler vs. Cleveland, 17 0. D. (X. P.) 340, this power of the corporation is 
considered. 

On page 342 the court says: 

"The city may exercise the powers already referred to as given to it by 
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the legislature of the state, and in exercising these powers it may use every 
means 'which are plainly adapted to an end'." 

That was the language of :Marshall, J., in :\IcCullach vs. :Maryland, 17 U. S. 
( 4 Wheat.), 316. 

In California Reduction Company vs. Sanitary Reduction Works, 199 U. S., 306, 
the supreme court used this language: 

"Municipal bodies under legislative sanction may exercise the power
to prescribe such regulations as may be reasonable, necessary and appropriate 
for the prot~ction of the public health * * *. Equally well settled is the 
principle that if a regulation enncted by competent public authority, avow
edly for the protection of the public health, has a real, substantial relation 
to that object, the courts will not strike it down." 

While the precise question presented by you was not raised in the Stadler case, 
supra, the court's consideration of 1;,he powers of the municipality in such matters is 
pertinent. 

The case of Bauer vs. Casey, 6 C. C. (n. s.) 69, does not dissent from the general 
principles announced in the Stadler case. 

Believing that the powers in such matters granted to the'municipal corporation 
a re very comprehensive, it is concluded that by ordinance or resolution, duly enacted, 
the officers of a non-charter municipality may legally charge reasonable fees to the 
residents of the mun,icipality for the collection of garbage. 

This opinion is restricted to the general question.stated in your letter, in which 
it is noted no facts are stated, and the opinion does not paS/l upon nor consider a case 
where the ordinance not only fixes a fee to be paid by the resident of the municipality 
for the collection of garbage, but at the same time requires all of the residents to dispose 
or their garbage by delivering it to the officers of the municipal corporation. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

490. 

BOARD OF EDUCATION-SUMMER SCHOOLS FOR TEACHERS-INTER
PRETATION OF SECTION 7868 G. C.-SUCH SCHOOLS CAN BE LO
CATED EITHER IN OR OUTSIDE OF OHIO-WHEN BOARD OF EDU
CATION MAY PAY FOR INSTITUTE ATTENDANCE OF TEACHERS. 

I. The recognized summer scho~l for the training of teachers, mentioned in section 
7868-1 G. C., can be located either in or outside of Ohio, but such summer school for teach
ers must be one that has been offic{ally recognized as such by the superintendent of public 
instruction of Ohio. 

2. Boards of education may pay for institute attendance that takes place in another 
county in this state, but such attendance must be certified by a county superintendent in 
Ohio. 

COLUMBUS, Omo, July 18, 1919. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-Acknowledgement is made of your request for an opinion upon 

the following questions: 
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"Referring to section 7868-1 G. C.: 
1. :\lust the 'recognized summer school' have been held in Ohio? 
2. How is the fact established and officially made known, that a sum

mer school was recognized"? 

Referring to section 7870 G. C.: 
3. :\lay a board of education pay for institute attendance that took place 

in another county in this state? 
4. :\lay ~stitute attendance be paid for when it took place in another 

state?" 

Section 7868-1 G. C. re1ds as follows: 

"Each village and rural boru:ds (board) of education in counties in which 
no county institute has been held in any year, shall pay ten dollars to each 
teacher employed by such board, who has attended for at lrast six weeks 
during such year, a recognized summer school for ibe training of teachers." 

It will be noted that nothing in the above sect,ion stipulates that such attendance 
at a summer school for teachers' training must have taken place within the state of 
Ohio, but it is necessary that such summer school for teachers must be a "recognized" 
summer school. It is found that the1e are a large number of recognized summer schools 
for teachers' training held in other states and that the superintendent of public instruc
tion has had representatives of his department visit these summer schools outside of 
Ohio, in order that they may be given a proper rating, and it has been fo~d that their 
courses of study for the training of teachers is equally as good as recognized summer 
schools within the state of Ohio, and it is therefore not necessary that the attendance 
mentioned in section 7868-1 G. C. should have t.'tken place at a recognized summer 
school for teachers within the state of Ohio . 
. ,,,i Answering your second question, as to how the fact is establWied that a summer 
school is a "reco;:?;nized" summer school, it is for the i;uperintendent of. public instruction 
of the state of Ohio to say whether any summer schools for the training of teachers, 
either within Ohio or outside, come within the class known as recognized summer schools 
for the training of teachers. An official knowledge as to whether any summer school 
comes in that class can be secured from that official. 

Answering your third question as to whether a board of education may pay teachers 
for i~tute attendance that took place in another county in this state, attention is 
invited to the language of section 7870 G. C. which provides that teachers shall be 
allowed two dollars a day for actual daily attendance for the week they attend the insti
tute, such attendance to be certified by the county superintendent of schools, After 
providing that such payment of ten dollars for attendance at the county teachers' 
institute must be paid as an addition to the first month's salary after institute, by 
the board of education by which such teacher or superintendent is then employed, 
the section further provides as follows: 

"* • •. In case he or she is unemployed at the time of the institute, 
such salary shall be paid by the board next employing such teacher or superin
tendent, if the term of employment begins within three months after the 
institute closes." 

The seeming intent of this legislative sectipn is that teachers $.all be encouraged 
to attend a county teachers' institute, for which they shall be allowed ten dollms for 
that particular week. Such teachers' institute commences in August, when a majority 
of the teachers are free to take up other employment for the summer vacation, than 
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that of their regular employment as a teacher. They must quit, for one week, what
ever other employment they may have taken up, arul receive in lieu of any other amount 
they might have earned, the sum of ten dollars for such attendance, which would be 
practically the paying of the expense of attendance in many cases, without any al
lowance for actual time lost. 

·It must be remembered that under the recently enacted school code of 1914, 
the schools of t.he state have become co-ordinated more or less, and there is considerable 
reciprocity in educational matter.s between the cities and the counties. Very frequently 
a teacher will have her home in southern Ohio but may be teaching in a distant county 
It would hardly seem right, if she has returned to her home, t4at she should be com
pelled to return to the county of her employment for the week of the teachers' insti
tute, where a teachers' institute is also held in her own county or near thereto. 

It is noted that in order to secure the payment for attendance at a county teacher 
institute it is necessary to have the certificate of such attendance signed by the county 
superintendent. Clearly, if the legislature has arranged that the examinations and 
certificates of one county shall be recogl\ized by the county board of school examiners 
of an.other county, it would seem that the ce1tificate of a county superintendent, that 
a teacher had attended a county institute in·his county, would be recognized by the 
superintendent of another county or a board of education in another county. As 
an illustration of this, a teacher who is unemployed in August attends the county 
institute in Marion county. Shortly thereafter the teacher is employed by a board 
of education in Miami county, and the law contemplates that such situation shall be 
taken care of by using the language, "Such salary (ten dollars) shall be paid by the 
board next employing such teacher or superintendent, if the term of ('mployment be
gins within three months after the institute closes.'" 

Coming to your fourth question, however, it may be said that there is no pro
vision in the Ohio law for the payment of institute attendance that took place in another 
state, in that there are no reciprocal arrangements between the counties of different 
states, and while the Ohio statutes refer to the certificating that may take place in 
other states, nowhere in our law is there found any intimation or any official knowledge 
taken of the fact that county institutes for teachers arc held in other states. Hence 
the contemplation of the law is that in order to avail themselves of the benefits of 
section 7870 G. C., teachers must attend a teachers' institute that is a part of the Ohio 
educational system. 

It is therefore the opinion of the Attorney-General: 
1. The recognized summer school for the training of teachers, mentioned in 

section 7868-1 G. C., can be located either in or outside of Ohio, but such summer 
school for teachers must be one that has been officially recognized as such by the super
intendent of public instruction of Ohio. 

2. Boards of education may pay for institute attendance that takes place in 
another county in this state, but such attendance must be certified by a county super
intendent in Ohio. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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491. 

ROADS AXD HIGHWAYS-LEVY UXDER SECTIOX 1222 G. C. IS O-C-T
SIDE OF TEX :\IlLL LDIITATIOX OF SECTIOX 5649-2 G. C. AXD 
S-CBJECT OXLY TO FIFTEEX :\IILL LDIITATIOX OF SECTION 
5649-5b G. C. THO"CGH PART OF LEVY AXTICIPATED BY ISS-CAXCE 
OF BOXDS CXDER SECTIOX 1223 G. C.-LEVY PROVIDED BY 
SECTIOX 1223 G. C. SUBJECT TO TEX :\ULL AXD THREE l\IlLL 
ALSO FIFTEEX MILL Ll:\IITATIOX. 

The entire levy under section 1222 G. C. (107 Ohio Laws, 132) is outside of the ten 
mill limitation of section 5649-2 G. C. and subject only to the fifteen mill limitation of 
section 5649-5b G. C., though part of such levy has been anticipated by the issuance of 
bonds under section 1223 G. C. 

The deficiency levy required lo be provided for by section 1223 G. C., if made, is subject 
to the ten mill and three mill limitations, as well as to the fifteen mill limitation. 

CoLUMBUS, Omo, July 18, 1919. 

HoN. IssAC C. BAKER, Prosecuting Attorney, Hamilton, Ohio. 
DEAR Sm:- I acknowledge the receipt uf your letter of recent date requesting 

my opinion upon the following question: 

"The board of county commissioners have submitted to me the following 
stalemeut requesting to me the following statement requesting an opinion 
from me: 

'Section 1222 G. C. permits counties for the improvement of roads with 
state aid to levy one milI in addition to other taxes but within the fifteen 
mill Jimitat1on. 

Section 1223 G. C. authorizes counties for such purpose to issue bonds 
in anticipation of the collection of such levy and the collection of assessments 
against property benefited. 

This county has divided the one mill, levying part for road improvements 
and part for the payment of bonds issued in anticipation of the collection of 
taxes and assessments the total of the two keeping within the specified amount. 

The blank tax budgets furn.ished by the county auditor place the direct 
levy in the 15 mill limitation column but levy for bonds in the 10 mill column. 

This to us docs not appear at all consistent with the intent of the law and 
we believe that the bond levy should also be within the 15 mill limitation. 

Respectfully, 
Board of County Commi~sionerR, 

By W. W. Crawford, Clerk.' 
This matter was likewise submitted to the tax commi5sion of Ohio at Colum

bus for their opinion and under date of June 3, 1919, the tax commission 
through its secretary, George L. Gablema11; sunmitted the following letter 
as their opinion relative to the matter: 

'The commission is in receipt of the copy of the communication from 
the county commissioners of Butler county to Hon. Isaac C. Baker, prose
cuting attorney, relative to levy under section 1222 G. C. and bonds issued 
under section 1223 G. C. 

In reply will say section 1222 provides for a levy of one mill within the 
15 mill limitation upon all taxable property in the county, and a two mill 
levy by township trustees upon all taxable property in a township. The 
funds from this levy may be expended annually as provided in the law gov-
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erning the construction of state aid roads, or it may be expended as provided 
in section 1223, which permits the county commissioners, in anticipation of 
the collection of taxes from the levies provided for in section 1222, to sell 
bonds, and the levies under section 1222 shall be for the payment of the bonds 
and whether the levy of one mill is expended annually or applied to the pay
ment of bonds issued under section 1223, it is within the 15 mill limitation, 
it being optional with the commissioners as to either expending the amount 
annually to issue bonds. We beg to differ with your commissioners as to 
the budget form being in error, that is, if the form is the one presc1ibed by 
the commis,uon in 19111. 

The budget on line 22 calls for the levy under section 1222, and this 
applies to all the levy, whethrr for annual use or for bonds. Section 1223 
does not provide for any levy and could not have a place upon the budget, 
for it does not authorize any levy, and for this very reason could not be in
cluded with the levies enumerated within the 10 mill limitation. 

The proper course f.or your commissioners is to place· the whole levy 
under section 1222, and direct the auditor as to the distribution of the levy. 
From the levy for the county the auditor will apply the amount necessary 
to pay the bonds, and follow the same procedure with that of the township. 
The balance should be placed in the proper road fund. 

Trusting this will explain the matter, we are 
Yours very truly, 

The Tax Commission of Ohio, 
George L. Gableman, Secretary.' 

Now I desire to know whether or not your office is of the same opinion 
in regard to this matter as the tax commission of Ohio in order that we may 
know whether or not the levy for the bonds will come within the 15 mill lim
itation as we think it does." 

You have evidently misinterpreted the tax commission's letter. The commis
sion holds that the entire levy under section 1222 of the General Code is outside of 
the ten mill limitation but subject to the fifteen mill limitation. This is correct and 
apparently in accord with the contention of your commissioners. So that there is 
really no dispute between the tax_ commission and your commissioners. The com
mission is correct in its ruling that a levy under sect.ion 1222 of the General Code is 
an entirety, regardless of whether the entire amount of such levy is anticipated by 
the issuance of bonds or not. 

Said section 1222 in its present form (it has been amended by the last rnssion 
of the legislature but your question does not relate to such amendment) provides 
that: 

"* * * the county comm1Ss10ners are hereby authorized to levy a 
tax, not exceeding one mill, upon all taxable property of the county. Said 
levy shall be in addition to all other levies authorized by law for county pur
poses, and subject only to the limitation upon the combined maximum rate 
for all taxes now in force." 

Section 1223 provides in part that: 

"The county commissioners, in anticipation of the collection of such 
taxes and assessments or any part thereof, • • • may, • • * sell 
the bonds of said county • * •." 

In other words, the levy may, as in your case, exceed that required to pay the 
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county's proportion of specific improvements for which bonds have been issued and 
therefore anticipated by the issuance of such bonds. This is immaterial and, as 
pointed out in the commissioner's letter, the fact that a part of the levy is for the ac
cumulation of a fund and part is appropriated by anticipation in the issuance of bonds 
makes no difference so far as the application of the second sentence of the first par
agraph of section 1222 of the General Code is concerned. The levy is subject to the 
fifteen mill limitation as an entirety and is outside of the ten mill limitation as an 
enLirety. As previously stated, this seems to be the view both of your county com
missioners and of the tax commission and I· am at a loss to know why there seems 
to be any controversy for further settlement. 

In strict accuracy it must be said that the tax commission's letter contains at 
least one misleading statement, namely, that section 1223 of the General Code does 
not provide for any tax levy. The contrary is the case. That section provides Ill 

part that: 

"Prior to the issuance of such bonds the county comm1Ss1oners shall 
provide for the levying of a tax upon all the taxable property of the county 
to cover any deficiency in the payment or collection of any special assess
ments or township taxes anticipated by sur.h bondb." 

This tax levy, if made, would be subject to the ten mill limitation apd to the three 
mill limitation on taxes for county purposes imposed by section 5640-3a of the Gen
eral Code, as well as to the fifteen mill limitation. In other words, it is not exempt 
from any of the limitations which would natIDally apply to it. This is so for the simple 
reason that there is no language in the section which makes it so exempt from any 
such limitation. In other words, no such language as appears in section 1222 is found 
in section 1223. 

Now the levy which must be "provided for" by the resolution of the county com
missioners prior to the issuance of the bonds is one which may not actually be made 
except for the purpose of supplying any deficiency in township levies or special assess
ments. It is a guaranty levy which stands behind the assessments and township taxes 
and secures the bonds so as to comply with the requirement of Article XII, Section 11 
of the Constitution, which provides that: 

"Xo bon<le<l indebtedness of the state, or any political subdivision 
thereof, shall be incurred or renewed, unless, in the legislation under which 
such indebtedness is incurred or renewed, provision is made for levying and 
collecting annually by taxation an amount sufficient to pay the interest on 
said bonds, and to provide a sinking fund for their final redemption at ma
turity." 

-Unless the county commissioners were authorized to levy such a tax the statute 
in question would be unconstitutional. However, the tax need not actually be levied 
unless a deficiency appears or is threatened. Where all things are done in accordance 
with law and expectation no such levy will have to be made. 

It is suggested that possibly the blank tax budgets furnished by the Tax Com
mission refer to this hypothetical levy under section 1223 of the General Code in men
tioning a levy which is subject to the ten mill limitation. If so, the blanks are correct. 
Your commissioners have merely been misled into supposing that such blank form 
amounted to a ruling to the effect that so much of the levy under section 1222 as was 
anticipated by the issuance of bonds was subject to the ten mill limitation. The levy 
under section 1222, as stated, is wholly outside of the ten mill limitation and is for the 
sole purpose of meeting the county's share. The levy under section 1223, if mad<', is 
entirely within the ten mill limitation and is for the purpose of guaranteeing or securing 
th.e township and property owners' share-not the county's share. 
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I trust that the foregoing statement will clear up what appears to be a mere mis• 
understanding between your commissioners and the tax commission. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

492. 

BOARD OF EDUCATION-BONDS ISSUED UNDER SECTIONS 7630-1 AND 
7625 G. C.-NOT SUFFICIENT-MAY ISSUE ADDITIONAL BONDS 
UNDER SAME SECTIONS. 

A board cf education which has issued bonds under sections 7630-1 and 7625 of the 
General Code and _finds that the 11mount of the bond issue will not be sufficient to construct 
a school house which is necessary for the proper accommodation of the schools of the dis■ 
trict, may, by complying again with these sections, issue additional bonds in an amount 
sufficient to produce the required aggregate sum necessary to construct such building. 

Counrnus, Omo, July 18, 1919. 

HoN. F. M. CUNNINGHAM, Prosecuting Attorney, Lebanon, Ohio. 
DEAR Srn:-In your letter of recent date you request the opinion of this depart 

ment on the following question: 

"The board of education of Franklin Villa,ge School District has issued 
bonds in the sum of $100,000 for the purpose of erecting a new school house 
to take the place of one which has been condemned. Upo'n advertising for 
bids for the construction of the building it was discovered that it was im
possible to construct the building according to the requirements of the buildi[lg 
code and the necessities of the school district for the amount for which bonds 
were issued, and that at least the same amount in addition, viz: ~100,000, 
would be necessary in order to construct the building in question. The plans 
and specifications have been approved by the Industrial Commission. 

Has the board of education authority at this time to issue and sell addi
tional bonds in the sum of $100,000 for the purpose referred to?" 

You append to your request a financial statement of the school district. 
Your question may be answered shortly by the statement that the board of edu

cation of its own motion and without securing the approval of the electors does not 
have the authority in question. The only authority a board of education has to issue 
bonds for building purposes without a vote of the people is that expressed in section 
7629 of the General Code. The limit on the amount of bonds so issued for such pur
pose is the equivalent of a tax at the rate of two mills for the year next preceding such 
issue. The financial statement shows that this limit in dollars and cents figured on the" 
1919 duplicate would only amount to about $6,700. It would naturally be less for the 
year 1918, and obviously the authority of the board of education falls very short of 
issuing 0 5100,000 in bonds without a vote of the people. 

Your statement of facts does not show whether or not the $100,000 previously 
issued was upon a vcte of the people, but this is assumed, else the bonds could hardly 
have been disposed of as you say they were. It is assumed also that section 7630-1 
of the General Code was complied with, inasmuch as the facts show a warrant for pro
ceeding u,nder that section. It provides in effect that to replace a building destroyed 
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by fire or condemnei by the department of workshops and factories a board of edu
cation may, if "without sufficient funds applicable to the purpose, with which to re
build or repair such school house or to construct a new school house for the proper 
accommodation of the schools of the district, and it is not practicable to secure such 
funds under any of the six preceding rnctiortll because of the limits of taxation applica
ble to such school district," ,. ,. * "subject to the provisions of sections seventy 
six hundred and twenty-six and seventy-six hundred and twenty-seven, and upon the 
approval of the electors in the manner provided by sections seventy-six hundred and 
twenty-five and seventy-six hundred and twenty-six issue bonds." It is then prpvided 
that a tax shall be levied for the interest and sinking fund purposes of such bonds. 

In the same connection section 5649-4 G. C. provides in effect that such interest 
and sinking fund levies shall be outside of all limitations of the Smith One Per Cent. 
Law. 

In this connection it would seem that the taxing district in question must be about 
up to the limit of the Smith Law, inasmuch as the aggregate levies of the district, the 
township and the corporation, excluding those not subject to the limitation of fifteen 
mills, :i,pparently amount to about thirteen mills, without any allowance being ma<le 
for county levies or state levies subject to the limitation. Therefore, it would &cem 
to be "not practicable to secure such funds * * * because of the limits of taxa
tion applicable to such school district," within the meaning of section 7630-1 G. C. 
In other words, the board of education could, assuming the authority to act at all, in 
the fair exercise of its discretion make the necessary findings required to be made by 
section 7630-1 G. C. and thus, if the approval of the electors should be obtained, lay 
the foundation for a levy outside of the Smith Law limits. That being the case, the 
fact that the Smith Law limits are now practically exhausted would be immaterial. 

It still remains to be inquired whether or not the fact that bonds have already 
been issued for this purpose in an amount which proves to have been insufficient will 
preclude the district from completing the accumulation of a sufficient fund by further 
issues of bonds. It will be observed that section 7630-1 authorizes the issuance of 
bonds when "the district is without sufficient funds applicable to the purpose * * * 
to construct a new school house for the proper accomodation of the schools of the 
district." The facts as stated by you fit this provision; the board has Sl00,000.00 
applicable to the purpose, but that amount is not sufficient to construct a new school 
house for the proper :i,ccornrnodation of the schools of the district, to the satisfaction 
of the state department having authority to approve plans and specifications and in 
compliance with law. However, section 7630-1 refers us back to section 7625, 7626 
and 7627 of the General Code. The last two named sections need not be considered. 
Section 7625, which must be complied with, authorizes a board of education, when
ever it determines 

"that for the proper accommodation of the schools of such district it is necessary 
to * • "' erect a schoolhouse * * *, to complete a partially built 
school house, to * * • furni~h a f'Choolhouse, * * * or to do :rny 
or all of 8uch things, that the funds at its disposal or that can be raised under 
the provi.~ions of sections seventy-six hundred and twenty-nine and seventy
six hundred and thirty, are not sufficient to accomplish the purpose and that 
a bond is~ue is nece.,sary," to "make an estimate of the probable amount of 
money required for such purpose or purposes and at a general election or 
special election called for that purpose, submit to the electors of the district 
the question of the issuing of bonds for the amount so estimated." 

It is clear that the terms of this section are satisfied by the facts as they exist. 
The board has at its disposal 8100.00; it could raise under section 7629 G. C. something_ 
like $6,500.00; this aggregate amount would not be sufficient to accomplish the pur• 

https://6,500.00
https://Sl00,000.00
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pose, indeed, this department has held that under such circumstances section 7629 
is not available at all, regardless of the amount that could be produced thereunder; a 
bond issue is necessary. 

The only question is as to whether or not the fact that this procedure has once 
been taken and the estimate made and the people have approved a one hundred thous
and dollar building will preclude the construction of a two hundred thousand dollar 
building. 

In the opinion of this office such fact does not have this effect, and upon the ap
proval of the electors as provided in sections 7625 et seq. General Code bonds for the 
additional amount of $100,000.00 needed for the purpose may be issued. 

Respectfully, 
JORN G. PRICE, 

Attorney-General. 

493. 

INHERITANCE TAX-ACT OF JUNE 5, 1919-APPLICATION TO UX
SETTLED ESTATES. 

1. The inheritance tax law effective June 5, 1919, does not apply to any particular 
successions in favor of collateral rel:itives of the decedent upon whose successions inheritance 
taxes had accrued prior to June 5, 1919, under original sections 5331 et seq. G. C., the 
collateral inheritance tax law. Such taxes accrued under said law at the death of the de
cedent; so that if a tax would have been collectible under said collateral inheritance tax law, 
but for the act of 1919, and the decedent died prior to June 5, 1919, the said act does not 
apply to such successions. 

Query as to accrual of tax under original collateral inheritance tax law in case of 
contingent remainders and executory devises. 

2. In all other cases the question as to whether or not the act of 1919 applies, depends 
upon whether or not the taxable succession thereunder occurred on or after June 5, 1919. 

A "succession," for the purpose of the act of 1919, occurs when beneficial interests 
pass to particular heirs, next of kin, devisees, legatees or donees, though perfect legol title 
or specific equitable estates and actual possession or enjoyment may be postponed until 
after such time. 

The act of 1919 makes no artificial ruie as to when such taxable successions take place, 
but such rule is furnished by the statutory and common law relative to the kinds of suc
cessions taxed. 

For the purpose of the question relative to the application of the tax to successions 
arising out of the estates of persons dying prior to June 5, 1919, the successions taxed by 
the act of that date, as enumerated in subparagraphs of section 5332 G. C., as therein amended 
may be divided into the following classes: 

(a) The successions referred to in paragraph three (gifts in contemplation of death, 
etc.), are not taxable under the new law, even though the decedent may die subsequently to 
June 5, 1919, if the gift itself was effective prior to that date: 

(b) The successions mentioned in paragraphs four and seven of section 5332 are 
not successions in anywise dependent upon the dwth of the original testator or grantor, 
but are successions taking place-

(I) By the exercise or failure to exercise of a power of appointment (paragraph 
four); and 

(2) (As regards the increase then accruing) by the happening of a contingency re
ferable to the death of a person other than the original testator. In such cases the date of 
death of the original testator or donor is immaterial, the date of succession depending upon 

https://100,000.00
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some other event. Such successions therefore may be taxable under the act of 1919, though 
the death of the original testator or donor occurred prfor to June 5, 1919. 

Query again as to application of these paragraphs to collateral successions under 
wills of testators dying prior to June 5, 1919. 

(c) The successions mentioned in paragraph one, two and six of section 5332 are 
successions by will or intestacy. Said successions may be considered under two head
ings: 

(1) As to real estate, all vested interests therein passing from testators or intestates 
dying prior to June 5, 1919, are excluded from the operation of the new law. 

Query as to operation of new law to interests in real estate of the nature of contingent 
remainders, executory devises, etc., arising under wills of testators dying prior to June 5, 
1919, and not i·ested prior to that date. 

(2) As to personal property, the interest of the legatee or distributee. taxable under 
the said p1Jragraphs of section 5332 is that which arises immediately on the death of .the 
testator or intestate. It does not depend upon the making of finol distribution and the 
consequent vesting of perfect titles in possession and enjoyment. Therefore all intestate 
successions to personal property and such legacies as are not analogous to contingent re
mainders, etc. (as to which latter, query), arising out of the estate of a decedent dying prior 
to June 5, 1919, are not taxable under the act of that dote. 

(d) The successions mentioned in paragraph five of section 5332, as amended, take 
place at the death of a person, though they constitute no part of such person's estate. The 
test for determining whether or not such successions are taxable under said act is furnished 
by the date of the death ~f the joint owner. 

CouJMnus, 0Hto, July 18, 1919. 
Tax Commission of Ohio, Columbus, Ohio. 

GENTLE~IEN:-This department is informed that at a recent meeting of certain 
probate judges of the state, called by the tax commission, it was agreed by those present 
that an administrative ruling as to the application of the inheritance tax law, approved 
June 5, 1919, and effective from and after its approval, to any successions taking place 
by virtue of deaths occurring prior to that date, is desirable. 

Thi.~ ,IP.partment is in receipt of a request for opinion on this point from the pru
ecuting attorney of Hamilton county. In view of the conference of probate judges 
above referred to, the opinion of this department is addressed to the commission. 

The act in question contains the follo,ving section which constitutes a schedule 
and the office of which is to provide for the manner in which the act as a whole shall 
go into effect : 

"Section 4. This act shall not affect pending proceedings for the assess
ment and collection of collateral inheritance taxes under the original sections 
hereby amended, nor the duty to pay, nor the right to collect any such tax 
which has accrued prior to the approval of this act, nor the rights or dutie,i 
of any officer with respect to the assessment and collection of such inheritance 
taxes; nor shall this act affect successions taking place prior to its approval, 
whether the death of the decedent occurred prior to such approval or not, 
but all successions occurring subsequently to the approval of this act shall 
be affected by and taxable under it, whether the death of the decedent occurred 
prior to its approval or not, unless a tax has already accrued thereon under the 
provisions of the original sections hereby amended." 

The first part of the above quoted section, down to the semicolon therein, makes 
it clear that if a collateral inheritance tax has accrued in the case of any estate, the 
public rights and private liabilities resulting from such accrual shall be in nowise dis
turbed by the repeal of the old law and the enactment of the new. The very last 
clause in the section, beginning with the word "unless," makes it clear that succ~ 
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sions to whirh the new act would otherwise in terms apply are to be withdrawn 
from its application if a collateral inheritance tax has already accrued in respect of 
such successions. 

These provisions make it possible at once to eliminate from further considera
tion, in connection with your inquiry, all cases in which the death of the decedent 
occmred prior to June 5, 1919, and the particular successors are collateral relative~ 
whose privileges were taxed under original sections 5331, et seq. G. C. For the test 
under both the provisions of section 4 above referred to is the accrual of the collateral 
inheritance tax. Such· collateral inheritance tax accrued under original section 5331 
"upon the death of the decedent" (see last sentence of that section). 

This statement can not, perhaps, be taken without any rcse1vation. For in
stance, it was held in Kibler vs. Glynn, 12 N. P. (N. S.) 65:", that the legatee of what 
might·be termed a contingent remainder in testator's personal estate, after a life es
tate in the wife with power to dispose of such part of the personal estate a5 she might 
see fit, was not liable to the collateral inheritance tax at all. Such a holding raises 
the qµ~stion under the collateral inheritance tax, which afforded no expreEs machin
ery for the deferred assessment or appraisement of contingent remainders, both true 
and by analogy, as to whether a tax acc1 ued against such e_statcyi _at the death of the 
testator, as a literal application of the 1813,t sentence of original s~ction 5331 would 
require, or not until the estate actually vested in right in the remain.derman. Other 
future interests of the same character would give rise to the same question. 

It is the purpose of thi$ opinion to lay down some genera.I principles only, and 
not to attempt to cover the entire field suggested by the question. Therefore, no 
holding is made herein as to the application of the new inheritance tax law to estates 
originally contingent but becoming vested after the approval of the new law, and 
owing their existence to the provisions of wills and other instruments such as dec
laiations of trust and the like "made or int.ended to take effeot in posse,Bflion or en
joyment after the death of _the grantor" (original section 5331) when the death of the 
testator or grantor occurred prior to June 5, 1919. In other words, this question is 
saved for future consideration and the holding of the department as to' the effect of 
the two provisions of section four which have thus far been considered is limited to 
the statement that all estates and interests, legal or equitable, which had vested in 
right prior to June 5, 1919, by and through the death of a testator or intestate occur
ring prior to such date, and in favor of collateral relatives and strangers whose priv
ileges were subject to the collateral inheritance tax, including distributees of personal 
estates and legatees, whether the estates were settled prior to that date or not, are 
not subject to the inheritance tax law effective thereon. 

It will be understood, therefore, that from this time forward we are considerin!!: 
the application of the new law to estates passing to persons whose successions were 
not subject to the provisions of original sections 5331, et seq. G. C. We know that 
what may be termed direct relatives, being those specifically mentioned in that sec
tion as last in force, come within this class, and we are reserving for further consid
eration the question as to whether or not persons within the class of collateral rel
atives so far as tlieir relationship to the decedent is concerned, but whose interests 
had not vested in right prior to June 5, 1919, are within the same class for the pur
poses of this question. 

In connection with this last question, a case whicli might be cited against a con
dusion that the takers of contingent remainders, etc., not vested until after June 5, 
1919, are subject to the new law, is Executors of Eury vs. State, 72 O. S. 448. It 
is believed that this case is distinguishable from the case imagined, but, as previously 
stated, the question will not be determined in this opinion. 

In this same connection, because it is the first tirne in the course of this discus
sion the question arises, mention may be made of a general principle which applies 
throughout. Inheritance taxes are laid on the equitable .. estate or interest passing, 
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and not upon the bare legal title; or, putting it in another way, it is the right or priv
ilege of succeeding to beneficial interllbts, and not the insubstantial and really value
less privilege of succeeding to legal estates, that constitutes the subject of the tax. 
Therefore the fact that the legal title of an estate created at the death of a testator 
occurring prior to June 5, 1919, was held on trusts in favor of ascertained benefic
iaries who were collateral relatives of the testator, and does not ripen into a legal es
tate in them until after that date, is immaterial. 

With these observations out of the way, we come to the consideration of the re
mainder of said section 4, the quotation of which is repeated here for convenience, 
.as follows : 

"nor shall this act affect successio1ts laking place prior to its approval whether 
the death of the decedent occurred prior to such approval or not; but all 
successions occurring subsequently to the approval of this act shall be affected 
by and taxable under it, whether the death of the decedent occurred prior 
to its approval or not, • * *" 

Here are two provisions. The effect of the first of them may be disposed of in 
11. few words. It has relation to the successions mentioned in paragraph three of sec
tion 5332, as amended by the act. This paragraph imposes a tax upon successions 
"by deed, grant, sale, assignment or gift" under certain circumstances. Such suc
cessions obviously "take place" or "occur" inter vivos. According to the provisions 
of section 5336, as amended, the tax under the new law does not accrue on such suc
cessions until the death of the decedent, who in this case is the grantor or doner. In 
other words, if in contemplation of death a person has, prior to June 5, 1919, diRposed 
of all his property, reserving a life interest in himself, and then dies subsequently 
to June 5, 1919, it might be claimed that a tax would accrue under sections 5332 and 
5336 at the death of such person, on account of such disposition of his property; but 
here section four steps in and decln.res that such tax shall not accrue because the act 
as a whole is not to apply to or affect successions taking place prior to its approval, 
whether the death of the decedent occurred prior to such approval or not. This 
point is mentioned not because it is respon.~ive to the general question under discus
sion, but merely for the purpose of noting the effect of one of the provisions of the 
-schedule section of the l:tw under examination, it being the object of this opinion to 
discuss generally, though 1100 in exhaustive detail, all the provisions of that section. 

We now come to the last remaining provision of section four which, with the ex
ception previously noted, has the effect of subjecting to the tax imposed by the body 
of the act "all successions occurring subsequently to the approval of this act * * * 
whether the death of the decedent occurred prior to its approval or not." We must 
give some effect to this declaration, and it at least evinces an intent to ignore the 
mere time of the death of the decedent, as in and of itself a criterion for determining 
the going into effect of the act. But this does not mean that the time of death is to 
be ignored altogether. The real purport of the provision is that the date of the suc
cession :;hall be determinative, whether that date corresponds to the date of death 
or not. As we shall see the date of death is in many, if not most, cases also the date 
of the succession. 

It thus becomes apparent that a further general answer to your question may be 
said to depend upon the answer to the still more general queRtion as to what succes
sions, taxable under the act, do take place simultaneously with the death of the de
cedent, and what do not. In the consideration of this question, however, it must 
be borne in mind that we are not dealing with successions generally, but with those trans
fers of intere,t which are called succes:;ions and make taxable as such for the purposes 
of the act, and tht1t moreover we are not dealing with the term "succession" in any 
general or undefined sense, if it be ascertained that the act itself furnishes a defini
ition of that term for its own purposes. 
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We must therefore look to other provisions of the law to see whether they throw 
any light upon these questions. Suppose we start with the definition of the wor<f 
"succession," as it appears in subparagraph 2 of section 5331 as amended in the act. 
in question. It is as follows: 

" 'Succession' means the passing of property m possession or enjoy
ment, present or future." · 

Right at this point a further question might arise, as to whether the word "prop
erty'' in this definition means specific property, so that its "passing" would be equiva
lent to a transfer of legal title. Here the first definition of section 5331 comes to
our aid, as follows: 

"1. The words 'estate' and 'property' include everything capable of 
ownership, or any interest therein or income therefrom, whether tangible, 
or inta,gible * * * which passes to any one person * * * from any 
one person, whether by a single succession or not." 

Here we see that for the purposes of the act property does not denote specific· 
chattels or land, or even specific choses in action. It also includes all kinds of inter
ests in such things. From these two definitions, therefore, we get the idea that a 
succession takes place whenever any proprietary interest passes from one person to, 
another. Of course the act is an inheritance tax law and, as we shall see, it does not 
purport to tax all such "successions" as have been previously described, which would 
include all kinds of commercial transactions, as well as inheritances. 

The section which imposes the taxes is section 5332 as amended. The general: 
clause thereof is of interest here. It provides that: 

Section 5332. A tax is hereby levied upon the succession to any prop
erty passing, in trust or otherwise, to or for the use of a person, institution 
or corporation, in the following cases; * * *." 

This provision makes clear what has been previously laid down as a general prin
ciple, namely, that the taxes are levied upon the beneficial interest and not upon the
naked legal title. 

Following this general clause, we find seven specific instances of successions which 
are taxed. For convenience this opinion will depart from the numerical order in 
the discussion of these instances. It will be rem3mbered that we are examining the 
act for the purpose of noting whether or not there are any successions which are tax
able under it and which do not take place at the death of the decedent. It is believed 
that certain of the paragraphs of section 5332 afford instances where this is clearly 
the case. 

The third paiagraph of section 5332 has been previously dealt with and need 
not be again considered. 

The fourth and seventh paragraphs of the section a1e as follows: 

"4. Wheneve1 any person or corporation shall exercise a power of ap
pointment derived f~om a'ny disposition of property heretofore or hereafter 
made, such appointment when made shall be deemed a slll:cession taxable 
under the provision,s of this subdivisjon of this chapter in the same manner 
as if the p10perty to which such appointment relates belonged absolutely 
to the donee of such power, and had been bequeathed or devised by said 
donee by will; and whenever any such person or corporation pos.sessing 
such power of appointment shall omit or fail to exercise the same within. 
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the time provided therefor, in whole or in part, a succession taxable unde1 
the provisions of this act shall be deemed to take place to the extent of such 
omission or failure, in the same manner as if the persons, institutions or cor
porations thereby becoming entitled to the possession or enjoyment of the 
property to which such power related had succeeded thereto by a will of 
the donee of the power failing to exercise the same, taking effect at the time 
of such omission or failure. 

7. When any property shall pass subject to any charge, estate or in
terest, determinable by the death of any person, 01 at any period ascertain
able only by reference to death, the increase accruing to any person, insti
tudon or corporation, on the extinction and determination of such charge, 
estate or interest, shall be deemed a succession taxable under the provisions 
of this subdivision of this chapter, in the same manner as if the person, in
stitution or corporation beneficially entitled thereto had then scquired such 
increase from the person from whom the title to their respective estates or 
interests is derived. Such tax shall be upon the excess of the actual ma1ket 
value of such property over and above the exemptions made and at the 
rates prescribed in this subdivision of this chapter." 

Here are two kinds of taxable successions, i. e., instances in which interests in 
property pass from one person to another, which clearly do not take place at the time 
of the death of the decedent. Section four provides that whenever (note the time 
idea present here) a power of appointment derived from any disposition of property 
heretofore or hereafter made, shall be exercised or its exercise shall be omitted, "s 
succession taxable under the provisions of this act shall be deemed to take place" 
(I have quoted one of the two similar provisions of the section). That is to say, the 
taxable succession undPr paragraph four shall take place when the power of appoint
ment is exercised or omitted to be exercised, and not when the disposition of property, 
by which the power of appointment was created, took place. 

Paragraph seven begins likewise with the word "when" (as indeed do all the 
paragraphs of section 5332) and makes the increase accruing to the ultimate take1 
of an estate, which passes 1:1upject to a charge, estate or imerest, determinable by the 
death of a person on the extinction and determination of such charge, estate or in
terest, and independent succession. That is to say, the entire estate or interest of 
the ultimate taker is not taxed by this paragraph, but merely the increase accruing 
to him at the death of the holder of the life estate or other intervening estate deter
m~ble by death. In such CllfleS the ultimate taker will undoubtedly have received 
a ve~ted estate in the first instance, the succession to which has presumably once 
been taxed. This is not to be taxed again by virtue of paragraph seven, but to the 
extent that the determination of the intermediate estate or charge enhances or in
creases his interest, and to that extent only, he is deemed, for the purposes of the 
act, to receive a new and independent succession whicl:! is made toxable because it 
is to the extent of the increase a proprietary interest devolving upon him by the death 
of another person, though in this instance not the person whose will created the in
tervening estate or charge. 

Without going more deeply into these two paragraphs of the section, it is suf
ficient to state that under either of them successions take place subsequently to the 
death of the original decedent. All such successions to direct relatives of the original 
decedent and to such collateral relatives of such original decedent, if any, against 
whose interests a tax did not accrue under the collateral inheritance tax law, are sub
ject to the provisions of the act in question, though the death of the original decedent 
may have taken place prior to June 5, 1919. 

Right here another question is presented, upon which this opinion, will not pass 
definitely, viz., whether or not the "succession" upon which a specific tax is imposed 
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by paragraph seven of section 5332 G. C., as amended, is subject to that tax, even 
though the original succession by will (which, as has been observed, is an independent 
succession for the purposes of the new act) became subject to the collateral inheritance 
tax by the death of the testator prior to June 5, 1919. 

We come now to paragraphs one, two and six of section 5332. These impose 
taxes on ordinary successions by will or intestacy. As to real estate it is clear that 
such successions take place as of the date of the death of the decedent. 

Carr vs. Hull, 65 0. S. 394. 
Douglass vs. Massie, 16 Ohio 271. 
Faran, Admr. vs. Robinson, et al., 17 0. S. 242. 
9 R. C. L. 72. 

The succession is in specie. The statutory power of the administrator or ex
ecutor to sell real ebtate to satisfy debts of the decedent's estate does not change the
nature ncr the time of the succession, further than to make the titles thus devolved 
upon the successors contingently defeasible. See 9 R. C. L. 74. 

This is the rule as to all vested estates in real property created by· intestacy or 
by will and arising from the death of the testator or intestate occurring prior to June 
5, 1919. As to such vested interests, therefore, whether legal or equitable, the new 
law does not apply. 

Here another question arises which will not be passed upon in this opinion, viz: 
as to whether or not estates created by the wills of persons dying prior to June 5, 1919, 
but not vested until after that date because of their contingent character, are subject 
to the new law. Take the ordinary case of a contingent 1emainder in real propeny,. 
when does the "succession" take place'! It would seem that the succession to such 
contingent remainders, executory devises and the like, could not take place until the 
happening of the contingency and that accordingly the date of the death of the testator 
is immaterial; so that where the testator died prior to June 5, 1919, hav:ng created by 
his will contingent remainders or other estates that do not vest until after that date, 
such contingent remainders or other estates would be subject to the new law. 

In this connection I may point out that section 5336, as amended by the act, 
postpones the accrual of the tax in such cases until the time "when the persons or 
corporations then beneficially entitled thereto shall come into actual possession or 
enjoyment thereof." This is not of itself determinative, beclluse it relates t~ the ac
crual of the tax and does not attempt to accelerate or postpone the time of the succes
sion itself. In f. ct, the new bw attempts to create no artificial rule whatever as re•• 
gards to date of the succession, leaving that to the operation of the law of property. 
In this connection, Ex'trs of Eury vs. State, supra, which contains a dictum pointing 
in the other direction, may be very easily distinguished, as it had to do with the oper
atioh'of a law under which the fax was to become due and payable "immediately upon 
the death of the decedent." Moreover, it m~rely exemplifies the geneial rule applied 
in·the absen,ce of express schedules like that found in section four oi the law, now under 
examination: and which is to the effect that the inheritance tax laws are to be con
strued generally as applicable o;nly to "s\1Ch interests * * * as arise by reason 
of death subsequent to the act." This general rule is admitted but it does not neces
sarily apply here because of the presence in the act of an express schedule. As stated, 
however, final opinion on the question as to the effect of the act upon contingent re
mainders and executory devises of real estate arising under wills of decedents dying 
prior to June 5, 1919, and not vesting until after that d::.te, is reserved for further con
sideiation. 

We come now to the last and perhaps the most important specific question in
volved in the general inquiry which has been considered, viz: the application of the 
new law to successions to personal property, from decedents dying pri01 to June 5, 
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1919. For the pu,pose of this discussion the question will be thus considered, no dis
crimination being made os between specific legacies on the one hand and residuary 
legacies and intestnte successions on the other hand. 

It is established general law that the immediate successor to the personal property 
of a decedent, whether he be testate or intestate, is his executor or administrator. 
No specific property ri~t to any particular chattels or choses in action vests in the 
next of kin or legatee at the time of the death of the decedent. This is abundantly 
proved by ::\IcBride vs. Vance, 73 0. S. 258, wherein the plaintiff, as general legatee 
of he1 deceased mother, attempted, unsuccessfully, to bring suit upon a note belonging 
to her mother's estate, upon which no administration had ever been made. Al:! a matter 
-of fact, the essential right of the next of kin, or even the specific legatee, is rather in 
the nature of a money demand, thvn a specific property right. Therefore we may 
predicate the following statements of the nature of the inte1est df the next of kin or 
legatees in the state of their ancestor o,· testator prim to distribution: 

1. They have n.o specific property right, legal or equitable, in any par
ticular personal woperty. 

2. They do not have legal title to any of such personal p10perty and 
of course have no possessory right in it nor any right to the immediate en
joyment of it or any part of it. 

From these statements it is clear that if the word "succession',' as used in the act 
(and it appears to have been used in the same sense throughout) means devolution of 
title or devolution of an equitable right in a particular thing, it would have to be held 
that the time of such succession, as to personal property, is postponed until distribu
tion. 

But as heretofore pointed out, the combined effect of the definitions of the word 
"succession" and the word "property," as found in section 5331, as amended, do not 
.so limit the import of the first term. A succession may take place as to a mere interest 
in property, less than a specific title either legal or equitable, in and to particular prop
erty. That being the case, it is the opinion of thi~ department that the principles 
laid down in Conger vs. Barker, 11 0. S. 1, Armstrong vs. Grandin, 39 0 S. 368, and 
Banning vs. Gotschall, 62 0. S. 210, apply. In these ClJ/3CS it was held in the following 
language quoted from Armstrong vs. Grandin. supra, that: 

"Subject to administration on the personal estate of an intestate, the 
right of a distributee vested at the death of the intestate." 

The question involved in that case was raised by the death of the distributee 
before distribution and it was held that the rights of the distributee passed to his or 
her personal representative. A ~imilar holding in the case of a legatee was made in 
the last of the three cases cited. This is held to be the general rule in those states 
where the legal title and immediate possesso1y interebi:s vest in the administrator 01 

executor. See 9 R. C. L. pp. 77-79. Of course in states in which the title to personal 
property is treated like the title to 1cal estate is treated in general, viz., as vesting 
specifically in rem at the time of the death of the decedent, the same result would 
follow for even stronger reasons. 

The case of Orlopp vs. Schueller, 72 0. S. 41, was decided upon an interpretation 
of the statutes relating to attachment and garnishment and is not to be taken as au
thority for the Rtatement that the distributees or legatees, prior to distribution, have 
no vested interest whatsoever in the estate of their ancestor or testator. The case 
of ::\IcBride vs. Vance, supra, is one in which the plaintiff's case required the support 
of a legal title or at lea.st a specific right in the nature of a right in rem in and to the 
chose in action which was the subject of the suit. 
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The case of Lewis vs. Eutoler, 4 0. S. 355, is not inconsistent with the generat 
principle laid down. In fact the ruse is of extreme interest in this connection. One P. 
died in 1852, intestate, u,nmarried and without issue. He was an illegitimate child 
and survived his mother who left other children who were legitimate. The statute
in foroe at the time he died had been previously construed so as to produce an escheat. 
under ·such circumstances. Prior to the distribution of P's estat~, viz., in 1853, an act 
was passed which if applicable would entitle the surviving children of P's mother to 
his persortal estate. It contaiJlced a sched{ile which was as follows: 

"This act shall not affect any estate, to which any natural person shail 
have become entitled, by or undflr any statute of the state heretofore in force; 
but this section shall not apply to escheats to the state." 

Ranney, J., delivering the opi.nion of the court, at p. 361, says: 

"There is certainly nothing in the act of 1653, that evinced an intention 
to make it retrospective in its operation; nor was it necessary that there should 
have been. When P. died, the legal title to all his personal property vested in 
his personal representative. He alone could sue for and recover it, and convert it 
into money. It vested in him, it is true, as a mere trust estate, for the benefit of cred
itors and distributees. The right to distribution was a vested right, and if it had 
belonged to a private person, could not have been impaired by subsequent legislat
tion. In such case, the distribution must have been made according to the law in 
force when the right accrued, but it belonged to the state, and she had unlimited 
control over her own interests." 

Some of these cases were considered and the principle that seems applicable here 
was laid down in In re Bushnell, 2 N. P. (N. S.) 6'="3. The decision i'self is possibly 
not perfectly applicable to the qti/lstion now uncl,er consideration because it is ruled 
by the general principle above sti,ted, to the effect that inheritance tax laws, in the 
absence of specific p1ovisions to the contrary, are _to be construed as inapplicable 
to interests arising by the will or ~11testacy of a per~m dying prior to the date when 
such laws take effect. It contains, however, a discussion of the very question now 
under consideration, in the following language: 

"When is the right of succession complete? * * * While the question 
of the date of the vesting o' the personal property has not been as frequently 
discussed in the state of Ohio as in some other states, yet we find it touched upon 
i·n.a n·umber of cases (the court here discusses and quotes from some of the 
cases above cited anp. others which have not been mentioned). The in
terest of a legatee or distributee vests at the time of the death of the testator, 
so that he has a claim against the executor which does not depend upon any 
contingency, the only uncertainty being as to the amount. * * * 

I think that there can be no doubt that in the case at bar the inteiests 
of the various legatees were vested absolutely upon the death of the testator, 
and that the duty of the executors was merely to administer the estate in 
compliance with the will of the testator, and to pay the legocies as provided 
in the will. The right to succeed to or inherit the property * * * was 
absolutely and unalterably fixed at the instant of his death, and the1e was 
nothing that could then be done to change or alter or delay the vesving o· 
the various interests. The control of the executors was merely fiduciary and 
their action or lack of action could in no way alter, enlarge or diminish the 
vested right of those entitled to the prope1ty under the will, be the same 
real 01 personal. It is true the·, the right. of enjoyment in possession of the 
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personalty was to be postponed until the execu,ors had pe1formed such duties 
as are imposed upon the a by low and the will of the testator." 

It is the opinion of this depar.ment that these principles are sound and determine 
-the question now immediately under discussion. It is true tha~ succession on the part 
of the distributP.es or legatees to rll that they ultimately succeed to does not take place 
immedirtely at death. They ultimately acquire legal title and full possession and 
enjoyment of pai ticular property, but the word "successio11 " in the lrw does not de
pend upon or relate to present possession or enjoyment alone, as paregraph two of 
section G331 shows. It being the policy of the law to tax beneficial interes,s and not 
mer~ naked legal titles, and the law not being limited to complete property tights, but 
~xtending to interests in property as well, it is clear that the distributees and legatees 
have the only taxable interest under the law prior to distribution, if they have any 
interest at all, for the leg.u title i>nd right of possession of the executors or adminis
trators is fiduciary merely. Their right to a reasonable compensation out of the estate 
is not taxable (paragraph six of section 5332 as amended). It is only gratuitious 
beneficial interests that are intendd to be and are reached by the law. 

The cases cited show that distributees and legatees have beneficial interests of 
this ch,aracter, contingent as to quantity, to be sure, but vested in right as of the death 
of th'e decedent. If they have no such inccrest, it is clear that no one has any such 
interest as is taxable under the law during the period of distribution. But as hereto
fore stated, it is the opinion of this department that the succession as to personal 
estate o( a decedent occurs under the general property law of this state and the statutcjl 
of descent and diatribution at the death of the decedent, and that the inhe1itance 
tax law of 1919 not only does not change this general r'ule for its purposes, but in im
posing the tax which it levies places the burden thereof upon and in respect of rights 
-0f the kind and quality which accrue to distributees and legatees at the instant of 
death and prior to distribution. 

It is, therefore, the opinion of this depart'ment that, except as to such gifts over 
upon contingencies as may not have vested under any possible theory of the law at 
tbe death of the testator, and may have vested after June 5, 1919 (as to which opinion 
is reserved) the distributive share;; or legacie;, passiug +o <lirect relatives ul a testator 
or intestate who died prior to said date, are not taxable under the act approved on 
that date, hough distribution may not have occurred prior thereto. 

The foregoing opinion is intended to furnish the general principles relative to the 
going into effect of the act of June 5, 1919, and its application to estates in process of 
administ12tion on that date. It is not intended a'l an attempt to cover every possible 
detail of the questions that may arise. Certain specific queotions have been mentioned 
but not pa5sed upon in the course of the opinion. There are doubtless othcr::1 of similar 
char.i.cter. All of such cases will have to be decided on the specific facts as they are 
presented. 

In closing, I note that the successions referred to in paragraph five of section 5332 
have not been mentioned. This paragraph, however, gives rise to no question in this 
connection, as by its very terms it refers to a species of successions occurring at the • 
death of a person. Like paragraphs foUI and seven, however, it ha.s nothing whatever 
to do with any question arising out of the settlement of estates. 

Respectfully, 
JOHN G. PRI<:E, 

Attorney-General. 

https://distributP.es
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494. 

SPECIAL ELECTIOX-ADDITIONAL LEVY OF TWO l\lILLS FOR SCHOOL 
PURPOSES AS PROVIDED IN SE~ATE BILL 187 ( 108 0. L. 924) 
HELD AUGUST 12, 1919. 

The special election for an additional levy of two mills for school purposes as pro~ided in 
S. B. 187 (108 0. L. 924) can be held only on August 12, 1919, and in school districts= 
whrire such election is called it shall be conducted as other speciil school elections. 

CoLUMncs, OH,o, July 18, 1919. 

HoN. F. B. PEARSON, Superintendent of Public Instruction, Columbus, Ohio. 
DEAR Sm:-Acknowledgrnent is made of the receipt of yom letter requesting 

the opinion of this department on the following statement of facts: 

"The two mill school financial measure provides for a vote at the August 
primary. Primary elections ore held only in places of 2,000 or more people. 
In school districts where no primary election will be held, what are the pro
visions for a vote'!" 

In reply to the above question it is assumed that rnference is made to senate bm 
No, 187 (108 0. L. 924), which was passed with an emergency clause and is now the 
law. Such act reads as follows: 

"Section 1. In lieu of proceeding under an act entitled 'An Act to 
authorize the taxing authorities of counties, municipal corporntions, town
ships and school districts to fund deficiencies in operating revenues for the 
year 1919, issue bonds and to levy .axes for such purposes but not otherwise,' 
thP board of education of any school district may levy in the year 1919, not to 
exceed two mills for any and all purposes for which such boards may levy 
taxes, upon securing the approval of the electors of such district in the follow
ing manner: 

By resolution passed by an affirmative vote of a majority of all its mem
bers elected or appointed, such board may order that the question of levying 
such tax, at a rate to be fixed therein, shall be submitted to the electors o~ 
the district at a special election to be held therein on Tuesday the twelftb 
day of August, 1919. A copy of such resolution shall be certified to the 
deputy state supervisors of elPctions of the county or counties in which the 
district is situated. The deputy state supervisors shall prepare the ballots 
and make the necessary arrangements for the submission of such question. 
The result of the election shall be certified and canvassed in like manner as 
all regula1 elections for the election of members of boards of education. Notice 
of such election for not less than ten days shall be given by the deputy state 
supervkors of elections in one or more newspapers printed in the district, once 
a week on the same day of the week for two consecutive times prior thereto. 
If no newspaper is printed therein such notice shall be posted for ten days 
prior to the elec"ion in five conspicuous places in the district, and published 
as aforesaid in a newspaper of general ci1culation therein. A notice substan
tially i"1 the following form shall be sufficient: 

NOTICE OF SPECIAL ELECTION 

Notice is hereby given that a special election will be held in the _______ _ 
school district, OhIO, on Tuesday, the twelfth day of August, 1919, to de-
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termine whether an 3dditional tax levy of ______ mills, outside of all limita-
tions, for the ye:ir 1919, shall be made for school purposes in such district. 

The expense of giving such no1 ice shall be certified by the deputy state 
supervisora to the cle1k of the board of educa'ion and shi>ll be paid as ex
penses of notices of school elections 3're paid. 

Section 2. The ballots used at such election shall indicate the name 
of the school district and, further shall be in form as follows: 

'For additional tax levy of_ _____mills for the year 1919, for school pur-
poses, Yes. 

'For additional tax levy of_ _____rnills for the year 1919, for school pm-
poses, Xo. 

Section 3. If a majority of the electors voting on the proposition so 
submitted vote in favor thereof, upon the certification and c;i.nvass of such 
result it shall be lawful for such board of education to levy taxes on the du
plicate mooe up in the ye3r 1919, at the aggregate rate so authori1.ed for 
suc'h purposes in addition to all other taxes for like purposes. Such levy 
shall be certified to the county auditor who shall place it on the tax dupli
cti.te; it shall not be subject to any limitation on tax rates now in force, and 
shall not be subject to the control of the budget commission n.or shall 
such budget commi&Sion reduce the amount of other levies made by any 
board below the amount allowed such board for the preceding year. 

(Section 4 is emergency dause.)" 

Attention is invited to the fact that nothing is said in the law itself relative to 
the August primary, but the language is "at a special election to be held therein on 
Tuesday, the 12th day of August, 1919." This language 3gain occu:-s in the notice 
of special election, wherein it is sh•ted that "a special election will be held * * * 
on Tuesday, the 12th day of August, 1919. * * *" The procedure necessary is for 
the board of education to adopt a resolution calling such election and stating in exact 
langua:i;e the question to be voted upon, with the number of mills, including frac
tions, but not to exceed two mills as a whole; such resolution to be regularly cPrtified 
to the deputy state supervisors of elections of the comity and :., special elect10n con
ducted in che same manner that all other special school elections are conducted. 

Attention is invited to the fact that senate bill 187 takes no official notice that 
the 12th day of Augu~i, 1919, bappens to be the day on wbich the primaries arc held 
in municipalities this year, but refers to the 12th day of August, 1919, as the date on 
which th,•re shall be a special election held for the purpose of taking care of deficiencies 
existing in the financial affairs of school districts. In these municipalities over 2,000 
in population, primaries will be held for the nomination of municipal officers and elec
tors of all parties of the male sex will be handed the special school levy ballot pro
vided that the boa1d of education of such districts have taken steps to have such 
special election. called on such date and for such purpose. In those communities 
which are subdivisions with less than 2,000 population and in which on the 12th day 
of August there will be no primary election for 1.he nomination of any official~, the 
special election will be conducted on such date in the same manner a~ in other special 
school elections, provided the school board of such subdivision has called the election 
provided for in senate bill 187, 

Respectfully, 
JOHN G. PRICE, 

Allorney-General 

https://authori1.ed
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495. 

MUNICIPAL CORPORATIOXS-BOXD ISSUE AUTHORIZED "C"KDER SEC
TION 3939 G. C.-INTERPRETATION AS TO WHAT PURPOSES ARE 
INCLUDED IN" SAID SECTIOK-FOR FIRE DEPART:\iENT BUT NOT 
FOR AUTOMOBILES FOR POLICE SERVICE, PARK, HEALTH, ETC. 

Section 3939 G. C. authorizes the issuance of bonds by a municipJ.l corpor.,tion for 
:purchasing apparatus for the fire department, including automobiles and other convey
ances necessary for the complete usefulness of the buildings and equipment specially author
ized in paragraph 27 of s:Jid section. 

Section 3939 G. C. does not 1uthorize the purchase of automobiles for the police de
_partment, service department, park department, health department, or general miscellaneous 
purposes. 

COLUMBUS, Omo, July l!!, 1919. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-You recently requested my written opinion as follows: 

"We are enclosing herewith copy of a communication to state .!)xiaminer 
Pa.rmelee, together with copy of an opinion of the city solicitor of Youngs
town, Ohip, to the city auditor, as the writer in several instances has held 
according· to his best judgment on the issuance of bonds to cover moto1 
vehicles of various natures, we think it advisable and therefore respectfully 
rnquest your written opinion ~pon the following matters: 

1. C81Il bonds be legally issued to cover general apparatus of a fire de
partment other than those which are specifically listed in paragraph 27 of 
section 3939 of the General Code.? 

2. Can bonds be legally issued to cover the cost of motor patrol wagons, 
police chief's car, two automobiles for general police purposes and motor ve
hicles for police usage'? 

3, Can bonds be legally i,ssued to purchase motor vehicles for general 
miscellaneous purposes, such as aut.omobiles for service director, sPrvice de
partment, park department, health department, etc.?" 

With your communication you also submit a copy of opinion of the city solic
itor of Youngstown_, in which he considers the legality of a bond issue under the pro
visions of section 3939 G. C. for the purpose of purchasing for the central police sta
-tion of Youngstown an auto patrol wagon, a chief's car, two Ford cars, four motor
cycles and other equipment. 

The determination of your question will depend upon the constmction of the 
provisions of section 3939 G. C., as amended in 106 Ohio Laws, 536, a:S 1 do not find 
-any other general or special provision which might be considered in point upon the 
-question involved. 

Section 3939 G. C. in its amended form is of the same general purport and sub
,starrce as the original section 3939, which was enacted as a part of the Longworth act, 
.so-called, which provided a comprehensive authorization for issuance of bonds for 
specifically enumernted pur-poses. The section is Quite lengthy and provides by an 
,extended enumeration of particular purposes autho1ization for the issW¥1ce of bonds 
by the council of a municipal corporation upon a two-thirds vote of its members. 

I have examined the enumeration of purposes embodied in the section and find 
-that the only ones which might be said to be in point as an authorization for the issu
ance of bonds for the purposes comprehended by your inquiry are found in subsec-
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tions 2 and 7. Therefore I quote so much of the section as will illustrate the appli
cation of the provisions mentioned. 

"Sec. 3939. When it deems it necessary, the council of a municipal 
corporation, by an affirmative vote of not less than two-thirds oi the mem
bers elected or appointed the1eto, by ordinance, may issue and sell bonds 
in such amounts and denominations, for such period of time, and at such 
rate of interest, n,ot exceeding six per cent. per anum, as said council may 
determine and in the manner provided by law, for any of the following spe
cific purposes: 
• • • * * * * * * 

2. For extending, enlarging, improving, repamn_g or seeming a more 
complete enjoyment of a building or improvement authorized by this sec
tion, and for equipping and furnishing it. 
* * • * * • • • * 

7. For erecting workhouses, prisons and police stations. 
* * * * • *" 

I have examined the copy of opinion of the city solicitor of Youngstown which 
you have attached to your communication, in which the conclusion is reached that 
section 3939 authorizes the issuance of bonds for the purpose of purchasing automo
biles for the police department, and the conclusion being arrived at by deduction of 
an analogy to the case of the issuance of bonds for purchasing an automobile hose 
truck and similar equipment for a fire department. which was determined to be author
ized under said section in a previous opinion 0f this department rendered on Decem
ber 8, 1914, and appearing in volume II of the Report of the Attorney-General for 
that year, at page 1512. 

I find myself unable to agree with the conclusion of the city solicitor, and like
wise unable to agiee t1'at the case presented in your inquiry and as considered by 
the solicitor of Youngstown in the construction of an ordinance of that city, provid
ing for the issuance of bonds for the pmchase of motor vehicles for the poFce depru-t 
ment, is analogous to the case of issuance of bonds for purchase of a hose truck as con
sidered in the previous opinion of this department. 

The question con..':,idered by my predecessor with relation to the authority to 
issue bonds for purchase of a hose truck involved a consideration of subsection 27 
of section 3939 G. C., supra, which sub-section provides: 

"27. For erecting any building necessary for a fire department, pur
chasing fire engines, fire boats, constructing water towers and fire cisterns, 
and paying the cost of placing under-ground the wires or other signal appa
ratus of any fire department." 

In the opinion referred to it was pointed out that said sub-section 27 and sub
section 2 of the same statute should p1operly be considered together and by so doing 
the provision of sub-section 2 amounted to an enlargement of the specific authori
zation contained in sub-section 27, to the extent that it provides for issuing of bonds
for 

"extending, enlarging, improving, repai1ing or securing a more complete 
enjoyment of a building or improvement authorized by this section, and 
for equipping and furnishing it." 

The case thus considered is distinguishable from the one now under considera
tion for the reason that sub-section 7, which is the substantive provision to be relied 
upon in the present case, only pe1tains to the erection of w01khouses, ptisons ancli 
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police stations; while sub-section 27, in addition to the enumeration of buildings for 
the firn department, also enumerates items of equipment, and by reading sub-section 
2 in connection with the latter section the provision for extending, enlarging and se
curing a morn complete enJoyment applies as well to the p1ovision for equipment as 
to the provis,ion for buildings; while the same result does not follow in the cas.e of 
reading sub-section 7 and sub-section 2 together, for the reason that, as above pointed 
out, sub-section 7 does not relate to equipment for the police department but is aptly 
limited in its language to buildings, thus necessitating the limitation of the effect of 
sub-section 2 to extending, eniarging and seeming the more complete enjoyment, 
etc., of the buildings. 

Thus, while conceding the suggestion of the solicitor of Youngstown that sub
section 2 should be read in connection with sub-section 7, yet I am of the opinion the 
~onclusion does not follow that any authorization is found for issuing bonds to pur
chase automobiles, as it could not be said they pertain to the enjoyment or enlarge
ment, etc. of the police station. 

Sub-section 7 is not as broad in its language in this regard as sub-section 27, and 
with respect to the matter of supplying general equipment for the rnspective depart
ments of the city government concerned with the police station under sub-section 
7 and the fire department under sub-section 27 there appea1s to be no analogy. 

Therefore, I advise that the provision'S of section 3939 G. C. do not authorize 
the issuance of bonds. for the purchase of automobiles for the police department, nor 
for the service, park or health depa,tments of the city governmen.t. 

Your first inquiry pertains to apparatus for the fire departmPnt, and I am of the 
opinion that tlie section does authorize the issuance of bonds for the purchase of appa
ratus calculated to secure more complete enjoyment or to extend and enlarge the 
improvements authorized in sub-section 27, being not only the necessary building 
for the fire department but also fire engines and other enumerated apparatus. In 
securing the complete usefulness of the fire engine undoubtedly other equipment would 
be found necessary, and in fact various motor trucks and conveyances might be found 
appropriate and necessary for conveying the chief and other officers to the scene of 
a fire for effecting the proper and complete use of the fire engines and other apparatus 
specifically authorized and would therefore seem to be within the spirit and scope of 
the section, and I hold that the authorization is sufficient when properly invoked for 
such purporns. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

496. 

BOARD OF EDUCATION-ELECTION HELD FOR BOND ISSUE AND AP
PROVED BY ELECTORS-FIRST INTEREST AND SINKING FUND 
LEVY SHOULD BE CERTIFIED TO COUNTY AUDITOR ALTHOUGH 
ELECTION HELD AFTER FIRST MONDAY IN JUNE-SUCH LEVY 
NOT SUBJECT TO CONTROL OF BUDGET COMMISSION-WHEN 
SECTION 5660 G. C. MlTST BE CO:v!PLIED WITH. 

The first interest and sinking fund levy on account of bonds issued under section 
7630-1 G. C. should be certified to the county auditor by the board of education, though 
the election authoriring the issuance of such bonds and the resolution providing therefor 
ere not held and passed, respectively, until shortly after the first Monday in June. Such 
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levy is not subject to the control of the budget ce>mmission and need not be included in the 
annual budget. 

The making of such levy is not a proper predicate for the issuance of a clerk's certificate 
under section 5660 G. C. in connection with the awarding of a contract for the construction 
of a school building. The bonds must be sold and in process of delivery before such certifi
cate can be issued. 

Cou:;1.rn-cs, Omo, July 19, 1919. 

Hox. GEORGES. :\IAY, Pro.secuting Attorney, Napoleon, Ohio. 
DEAR Srn:-Acknowledgement is made of the receipt of your letter of June 27th 

setting forth the following facts upon which the opinion of this department is invited: 

"In :\fay of this year the board of education of Xapoleon Village School 
District, acting under section 7630-1 of the General Code, passed a resolution 
submitting to the electors of the district at a special election to be held on 
June 10, 1919, the question of issuing bonds for the construction of a new 
school house and the repair of the present building in the district; the election 
was held and duly canvassed; a majority of the electors voted in favor of the 
issue. Thereupon a resolutiOJI was adopted by the board of education providing 
for the issua11.ce and sale of bonds. 

Quer11. May the first sinking fund levy on account of such bonds be 
made on the duplicate to be made up this fall,or does section 5649-3a of the Gen
eral Code prevent the making of such levy on account of the date for the sub
mission of the annual budget thereunder having gone by? 

You also ask whether contra.ct can be let and the auditor's certificate 
issu.ed as soon as the levy is made and the bonds are advertised for sale, or 
whether the issuance of such certificate and the letting of the contract will 
have to await further action? 

In the above statement of the question it has been assumed that the proceedings 
thus far taken were had under authority of section 7630-1 G. C., which need not be 
quoted. It is sufficient to observe that this section authorizes the issuance of bonds 
for the purpose broadly of complying with orders of the department of workshops and 
factories and that upon favorable vote of the electors thereunder it then bedomes the 
mandatory duty of the board of education to make interest and sinking fund levies 
for the retirement of such bonds. 

Attention is invited in this connection to the provisions of section 5649-4 G. C., 
which provides, among other things, that for the emergencies mentioned in section 
7630-1 of the General Code "the taxing authorities of any district may levy a tax 
sufficient to provide therefor, irrespective of any of the limitations of this act.'' 

In other words, the interest and sinking fund levies which 'now must be made in 
the school district in question are outside of all the limitations of the Smith One Per 
Cent. Law, so-called, and made so by one of the provisions of that very law itself. 

Such levies being so made it is obvious that they are not subject to the control 
of the budget commission, and in fact are not to be taken into account by the budget 
commission in making its apportionment of levies to the school district for other pur
poses. In other words, the exception made in section 5649-4 G. C. are broad enough, 
in the opinion of this department, to obviate the necessity in th!l legal sense of sub
mitting the levies therein provided for in the annual budget for any purpose what
soever. 

From this fact it is concluded that section 5649-3a, which deals with the sub
mission of the annual budget and fixes the first Monday in June as the date on which 
such submission shall be made, is not controlling as to levieis authorized by section 
5649-4. 

2i-Yol. 1.-A. G. 
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Even if it were controlling it is submitted that it is directory merely. Surely the 
levy of taxes for all the neces,sary purposes of a political subdivision is not to be denied 
on the mere ground that it is not made in time. (See in this connection State ex rel 
vs. Roose, 90 0. S., 345.) 

Of course, in this case the levy in question not only was not included in the annual 
budget and filed on or before the first Monday in June, but it could not have been so 
included and filed because it was not authorized until the vote was taken on June 
10th. In the opinion of this department, this fact makes no difference in the legal 
result of the election. The general p1incipl~ is that statutory provisions as to time 
are to be regarded as directory merely, especially where there is no express provision 
as to what shall be done in the event that the stipulation as to time is not complied 
with. A corrollary of the same principle is that where the controlling purpose of the 
law is that the thing shall be done at all events this purpose is to prevail over a pro
vision that it shall be done on or befoie a certain date. Here there can be no question 
as to the existence of the controlling purpose that the levy shall be made at all events. 
We find that purpose expressed not only in section 7630-1 of the General Code, which 
provides, inter alia, that 

"For the payment of the principal and interest on such bonds * * * 
and to provide a sinking fund for their final redemption at maturity, such 
board of education shall annually levy a tax as provided by law."; 

but also in Article XII, Section 11 of the Constitution, which contains similar language 
of general application. In other words, the requirement is that annual levies during 
the life of the bonds shall be made. It is physically possible to make such a levy at 
this time, and it is not subject to the control of the budget commission. Therefore, 
the manJatory requirement of the con,stitution and of section 7630-1 G. C. is that the 
levy shall be so made, though it is impossible to make it through the agency of the 
budget commission, even if section 5649-3a could be held applicable to such a levy. 

Thus far sections 7586 and 7594 of the General Code have not been considered. 
These sections provide as follows: 

"Sec. 75:s6. Each board of ediucation, annually, at a regular or special 
meetin<,?; held between the third Monday in April and the first Monday in 
June, shall fix the rate of taxation necessary to be levied for all school pur
pos~s, after the state funds are exhausted." 

"Sec, 7594. The amount of the levy fixed by the boa~~ of education 
under the next eight preceding sections, shall be certified to the county audi
tor, in writing, on or before the first Monday in June.of each year by the boards 
of education, and- on or before the first Monday in August of each year by 
the county commissioners when the levy is made by them, who shall assess 
the entire am0;unt upon all the taxable property of the district, and enter it 
upon the tax duplicate of the county. The county treasurer shall collect it 
at the time and in the same manner as state and county taxes are collected, 
and pay it to the treasurer of the district upon the warrant of the county 
auditor." 

The reference in section 7594 is to the provisions of section 7610 of the General 
Code, which authorizes the county commissioners to make the levy when the board 
of education fails to make it. It will be observed that upon a ve1y strict interpreta
tion of these sections no more extreme holding could be made than that the board of 
education itself is without authority after the first Monday in June to make the levy, 
but that the county commissioners have authority to do so up to the first Monday in 
August (See section 7594). However, under the circumstances of this case it seems 
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to me that the principle of directory statutes should be adhered to, at least to the ex
tent of holding that if the board of education is willing after the first ::\Ionday in June 
to make a levy which is not only authorized but which is positively required by law 
and by the constitution to be made in that year, such levy when made by the board 
of education after that date is legal and the action of the coun~y commissioners is not 
necessary. 

Your first question is therefore answered by the statement that the board of educa
tion is authorized at the present time, and indeed it is its duty to certify a levy to the 
county auditor for the purpose of paying 'the interest and accumulating a sinking 
fund against the retirement of the bonds in question, assuming that they were properly 
issued under section 7630-1 G. C. 

Your second question invokes consideration of section 5660 of the General Code, 
which provides in part as follows: 

"The commissioners of a county, the t1 ustees of a. township and the 
board of education of a school district, shall not enter into any contract, 
agreement or obligation involving the expenditure of money, or pass any resolu
tion or order for the appropriation or expenditure of money, unless the auditor 
or clerk thereof, re;;;pectively, first certifies that the money required for the 
payment of such obligation or appropriation is in the treasury to tl;e c:e.'.it 
of the funrl from which it is to be drawn, or has been levied ·and placed on the 
dpplicate; and in process of collection and not a.ppropriated for any other 
purpose; money to be derived from lawfully authorized bonds sold and in 
process of delivery shall, for the purpose of this section, be deemed in the 
treasury and in the appropriate fund * * *." 

The fonr.. in which you express your in_quiry suggests that you have considered the 
possibility of regarding the levy when made as money "in process of C)llection and not 
:appropriated for any other purpose" than the purpose of the contract. Such an 
assumption is erroneous, for two reasons: 

(1) The levy does not provide money sufficient to pay the contract 
price, but only one installment of interest and sinking fund on account of 
the bonds. 

(2) .The proceeds of the levy are appropriated to a purpose other than 
the discharge of the contract, namely, the payment of the principal and 
interest on the bonds. It is the proceeds of the bonds which may be used to 
discharge the contract, and not the proceeds of the levy. 

You will observe that the section further provides that 

"money to be derived from fo.wfully authorized bonds sold and in process of 
delivery shall, for the purpose of this section, be deemed in the treasury and 
in the appropriate fund." 

It is, therefore, not necessary to wait until the proceeds of the sale of the bonds 
actually reach the treasury, but when the bonds have been sold and are in process of 
delivery the contract may be entered into and a certificate iesued. 

In the same connection it may be observed that the supreme court of this state 
has held u_nder the somewhat similar language of sectidns 3806 et seq. of the General 
Code, applicable to municipal corporations, that an auditor's certificate is not neces 
sary at all as against the proceeds of bonds. 

See Emmert vs. Elyria, 74 0. S., 185; 
Ak1on vs. Dobson, 81 0. S., 66. 

https://c:e.'.it


836 OPINIONS 

These cases, however, do not stand upon a very firm foundation (Carthage vs. 
Diekmeier, 79 0. S., 323), and in the opinion of this department cannot safely be 
followed, especially by boards of education. 

You a.re advised, therefore, that section 5660 G. C. should be litera.'!ly followed, 
and that the letting of the contract should be postponed until 'the bonds are sold and 
in process of delivery, but not necess.arily until the proceeds of the sale are a<'tually 
in t~e t~easury of the school distriot. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

497. 

INHERITANCE TAX LAW-PARAGRAPH 4 OF SECTION 5332 AS A
MENDED CONSTRUED. 

CoLUMBUs, Omo, July 19, 1919. 

HoN. HOMER, Z. Bosw1cK, Probate Judge, Columbus, Ohio. 
DEAR S,R:-I have your letter of June 18th in which you call my attention to 

paragraph 4 of section 5332 of the General Code as amended by the act approved June 
5, 1919, being an act providi.ng for the levy and collection of a tax on all inheritances 
etc. This paragraph provides. as follows: 

''4. Whenever any person or corporation shall exercise a power ol 
appointment derived from any disposition of property heretofore or here
after made, such appoin;tmen't when made shall be deemed a succession tax
able under the provisions of this subdivision of this chapter in the same manner 
asif the property to which such appointment relates belonged absolutely to the 
donee of such power, !l nd had been bequeathed or devised by said donee by will; 
and whenever any such person or corporation possessing such power of appoint
ment shall omit or fail to exercise the same within the time provided therefor, in 
whole or in part, a succession taxable under the provisions of this act shall be 
deemed to take place to the extent of such omission or failure, in the same man
ner as if the persons, institutions or corporations thereby becoming entitled to 
the possession or enjoyment of the property to which such power related had 
succeeded thereto by a will of the donee of the power failing to exercise the 
same, ·takfog effect !lit the time of such omission or failure." 

You state that you are un_able to comprehend the meaning of this provision, and 
request the rendition of an opinion "setting forth in simplified language what the 
legislature meant to say in this paragraph." (You call attention especially to the last 
three lines of the paragraph). 

The paragraph is one which is found in one form or_ another in the inheritance 
tax laws of perhaps a dozen different states. (See Gleason & Otis' Inheritance Taxa
tion, pp. 109, 111, 209). It has two purposes which may be summed up as follows: 

To make it clear that a tax is imposed by the act upon successions under wills 
effectual before the passage of the act but not vesting an ultimate estate at such time 
because of the interposition of a power of appointment to be exercised within limits 
of time expiring after the act became effective. For example, let us suppose that 
A. died in 1917 leaving to his executors a sum of money t-0 be distributed by them in 
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1920 among such o·f the testat-0r"s blood relatives as might seem t-0 be most worthy, 
in accordance with the discretion of the executors. 

Suppose again that the testator dying in 1917 had devised lands t-0 his wife for 
her life, with power to appoint the remainder by her will. 

Now suppose in both of these cases that the power created by the will is so exer
cised as to make the succession devolve upon di.tect relatives of the testator, i. e., 
those whose succession would not have been taxable under the 01 iginal collateral 
inheritance t2x law. This paragraph declares the intent of the law to be, in the first 
place, that the exercise of ~uch power of appointment, with tre resultan·, devolution 
of estates or interests upon the appointees of the donee of the power, shall constitute 
taxable successions under this act. This i's brought about by the use of the word 
"heretofore" which appears twice in the paragraph. The paragraph is divided into 
two parts, separated by the semicolon. The first part states what shall happen in 
the event of the exercise of such power, and the second part states what shall happen 
in the event of the failure of the donee of the power to exercise it. This part of the 
paragraph, in so far as it relates to the result upon estates passing from testators dyirg 
before the law of 1919 J:.ecame effective, had been held unconstitutional in New 
York, but sust .ined as to its constitutionality in Massachusetts. (See the work above 
cite:!). Of course what results is that the property will go as in the case of pan i::i.l 
intestacy. But the policy of the law is that though there is an intestacy there shall 
not be a relation back as to the date of death for the purpose of determining the 
taxability of the succession, but the result shall be regarded in law (as it is in 
fact) as l:>rought about through the agency of the donee of the power through his 
failure to exercise it. 

All that has been said relates to the effect of the paragraph as bringing within 
the purview of the law successions that might be otherwise held to be not subject 
to it :it all. This is only half, however, of the intent embodied in the paragraph; for 
the paragraph aims to clear up what would otherwise be a doubtful question as to 
the application of the tax to an estate passing under a power of the kind deEcribed 
or beca·1se of failW'e to exercise it. You will observe that it is not the will of tl;e 
testator (or grantor-for such powers can be created by deed as wdl as by Will) that 
has the effect of ultimately vesting the estate in the :1ppointee or appointees, but it 
is the concurring will of the testator or grantor, as the donor of the puwer, and the 
donee of the power that brings about this result. This question becomes particularly 
difficult of solution when (as is very frequently the case) appointment is made by 
the will of the donee of the power, as in the second case above supposed. There the 
property passes from the original c'onor to the uhimate suceesso1 as the cumulative 
result of two wills-one that of the donor, and the other that of the donee of the 
power. One po8Sible result of such a situation in the absence of a specific statute 
governing the case might be the double taxation of the gµccession-once as a con
tingent remainder arising under the first will, and again as a fee arising under the 
second will. To avoid this the paragraph provides that such a transaction shall be 
deemed a sJ.('.!cession taking place at the time ol the exercise of the r:ower of appoint
ment. Similarly, as to failtLre to exercise the power of appointment. The law pro
vides that the resultant devolution of estates shall be regarded as taking place as 
the resuh of the con.duct-that is to say the will or intent-of the donce of the power 
rather than as the result of the act or will of the original donor. 

Exhaustive notes illustrating the J:,0ldings of the courts on such questions, both 
under statutes of this kind and under the common law, as affecting inheiitance taxes 
are found in 

33 L. R. A. n. s., 236; and 
L. R. A. 1911:!-D ,339. 

You ask for a paraphrase of the section. I do not know that I can make the 
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language used any simpler than it is, but I can at least put it in anothe, way, as follows· 

"Whenever the owner of property by deed or will grants, bequeaths or 
devises it to another pc rson tor a limited pe1iod and empowers such otner 
pe1son to appoint the ultimate successms .;o it, 01 whenever the original 
owner by will leaves property to such person as may be select~d by some 
designated person, the taxable succession for the pm poses of the act shall be 
that which occurs when the selection is made by the person so empowered, 
rather than that which occurs when the ei,tate pi•sses out of the original 
owner; and if the person so empowered fails to exercise thP p:nve1, so that 
the estates descend or are distributed according to law, yet such descent 
or distribution shall be regarded as taking place through the agency or will oi 
the person who failed to exercise the power, so that the taxable succession 
shall be deemed to have ta\en place at the time such person should have 
exercised such power; and in order to bring about such a result the ~ucces
sion shall be considered in the same light for the purposes of the tax as if the 
person who exercised the power or failed to exercise it, as the case may be, 
had died on the date of such exercise or failure to exercise, leaving a will 
by which the estates ultimately vehting had been immediate]) created. This 
shall be the result whether the instrument of the original donor creating 
the power was effective for that purpose before or after the taking effect 
of this act.'' 

I may add that the last threP lines will be clearly unde1stood, I think, if the word 
"failing" therein be read "who has failed," and if it be remembered that the phrase 
"taking effect at the time of such omission or failure" modifies the word "will." 
· I trust that this makes the matter clear. 

Respectfully, 
JOHN G. PRICE, 

Attorney-Gener .il. 

4!,8. 

JANITOR OF OHIO 8ENATE-WHEN ENTITLED TO COMPENSATION 
:FOR ADDITIONAL SERVICES. 

1. The janitor uf the Ohio senate, who is regularly employed and receives a stated 
monthly salary, is rwt entitled to secure compensation for services in cleaning the senate 
chc.mher after a meeting or conference which was incident.ii to or connected with the senate 
sessions or meetings or conferences of its committee. 

2. Such janitor is entitled to compensction for services rendered in cleaning the 
senate chamber when he is employed for that purpose by the industrial commission after 
a meeting of the division of boiler r-ules and inspection under section 1058 G. C., provided 
such work does rwt interfere with the discharge of his duties as janitor of the senate. 

CoLUMBus, Omo, July 19, 1919 

HoN. A. V. DONAHEY, Auditor of S!Jte, Columbus, Ohio. 
DEAR Srn:-Acknowledgment is made of the receipt of your request for the 

opinion of this department, as follows: 

"It has come to my official notice that the janitor of the Ohio senate is 
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in the habit of being paid additional sums by state departments for deaning 
up the senate chamber after a joint conference or meeting has been held 
by one of the state departments of government. 

The present incumbent, Edward Cain, is janitor of the senate rooms 
and is on the Ohio senate payroll and receives $75.00 per month. He state~ 
that previous to this time janitors have received extra compensation from 
departments for cleaning up the senate chamber after a conference. 

Recently the industrial commission, division of boiler rules and inspec
tion, held a meeting and have tendered a voucher to this department in 
the sum of 35.00 for additional compensation to the janitor who is on the 
state payroll. 

I wish you would advise me whether or not :\Jr. Edward Cain can law
fully receive money from other departments for janitorial services in view 
of the above facts. This department has always discouraged double salaries 
or compensation where the employe receives a reasonable payment for services 
of a specific nature." 

Your letter of inquiry does not define the duties of the janitor of the senate rooms 
nor does it indicate the character of the meeting or conference which was held in the 
senate chamber other than this: that it indicates that it was o. meeting held by the 
division of boiler rules and inspection of the industrial commission. · 

It is noted that the question upon which you desire the opinion of this depart
ment is whether the janitor of the Ohio senate, who is a senate employe receiving a 
monthly salary<, may legally be paid compensation for cleaning the senate chamber 
after the meeting of such boiler rules ar.d inspection division. 

Section 29, article II of the constitution of Ohio, sections 56, 871-6 and 1058-6 
General Code are pertinent to this question. 

At the outset it may be observed that bccaurn of the absence of information, 
as above indicded, the question of the legality of this payment cannot be e.nswered 
categorically but the statemerJ; of the correct rules of law applicable to the payment 
of extra compensation to a senate employc an,l the correct rule as to the payment of 
a person employed by the industrial commossion may furnish you with an alterna
tive rule which it is hoped may be responsive to your needs. 

Section 29, article II, in part provides: 

''YI) extra compensation shall be paid to any officer, public agent, • * * 
after the service Rhall have been rendered, * * * nor shall any money 
be paid, on any claim, the subject matter of which shall not have been pro
vided for by pre-existing law, unless such compensation, or claim, be allowed 
by two-thirds of the members elected to each branch of the General assem
bly." 

In State ex rel. vs. Williams, 34 0. S., 218, it is held that this inhibition applies 
to any person employed in the public service, whether as an officer, public agent, or 
employe. This is evidenced by the following language in the opinion, page 219: 

"This language is very broad arrd was intended to embrace all pers'ons 
who may have rendered services for the public in any capacity whatever, in 
pursuance of law, and in which the compensation for che services rendered 
is compensated by law." 

If the claim for extra compensation in the question under discussion is considered 
as extra services rendered by a senate employe the following language of the court 
in the case above quoted is pertinent: 
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"Now, they (senate sergeant-at-arms) were required to take an oath to 
'faithfully and diligently discharge the duties required of them in their res
pective offices.' * * * They were, thernfore, bound to perform their 
duties faithfully and diligently, and, if this was done, the performance in 
addition thereto of extra services in discharge of their duties would not be 
possible." 

Paraphrasing this quotation in its application to the present case we would find 
that if the janitor of the senate wer,e obliged to perform all of the work incident to 
his employment as.sueh janitor for which he was employed and compensated it would 
follow that, as above quoted, 

"Extra services in discharge of (such) their duties would not be possible." 

In Sage, Auditor, vs. Commissioners, 82 0. S., 186, the court, speaking by Judge 
Shauck, holds it to be a rule long established in this state 

"that if a statute imposes a duty upon a public officer it is presumed to be 
performed by him in conbideration of the general emoluments of his office, 
_unless the legislature has clearly indicated that compensation shall be paid for 
the performance of the duty so imposed." 

So, it would be very well said that if the meeting which necessitated the work 
of the janitor referred to in your letter was incident LO or connected with the sessions 
of the general assembly, in the absence of any expression of the s_enate indicating a 
different intention, it would be concluded that that work was incident to the jani
tor's employment and so contemplated in the fixing of his monthly salary, in which 
event no extra compensation would be payable to him. 

If, however, the meeting referred to was not of the character above referred to 
and was not incident to or connected with the senate sessions or meetings or confer
ences of its· committees a different result would be reached. 

Section 871-6, General Code, authorizes the payment of expenses for providing 
suitable rooms for the industrial commission and section 1058, General Code, requires 
the division of boiler rules and inspection to hold "examinations and public hear
ings * * * in the city of Columbus * * * on the second Wednesday * * * 
in May * * * of each year and at such other times as it may determine." It 
may be noted that such a meeting of this division of the industrial commission may 
or may not be held in the senate chamber and such a meeting could not be said to be 
a meeting in connection with the sessions of meetings of the senate chamber. 

The sections above referred to and others related thereto would authorize the 
payment for janitor services by the industrial commission and if the meeting refe1red 
to in your letter was of such a character you are advised that authority in law exists 
for the payment of the expenses of such meeting including that of expenses neces
sarily incurred in cleaning the senate chamber where it met. 

This result is reached not on the theory that the janitor is entitled to compen
sation as extra compensation as a senate employe but as one who has rendered services 
for the industrial commission. 

There is nothing incompatible in the two empoyments and unless the rendition 
of such services for the industrial commission interfered with his work as janitor of 
the senate no legal objections can be raised to the payment for such services rendered 
to the industrial commission. 

ltespectf:.illy, 
JOHN G. PRICE), 

AUorney-Genera;, 
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499. 

:MOTHER'S PEXSIOX FUXD-HOlJSE BILL Xo. 507 (108 0. L. 264), INCREAS
ING RATE OF LEVY FOR SAID PURPOSE EFFECTIVE IN NINETY 
DAYS AFTER IT IS FILED IX OFFICE OF SECRETARY OF STATE. 

House bill No. 507 (108 0. L. 274), amending section 1683-9 G. C: by increasing the 
rate of the levy which may be made by county commissioners for mothers' pension fund 
purposes, is subject to the referendum and does not go into effect until ninety days after it 
was filed in the office of the secretary of state. This being the case, action under H. B. 507 
can not be taken so as to affect the next tax year. 

C0Lu11rnus, Omo, July 19, 1919. 

Board of State Charities, Columbus, Ohio. 
GENTLEMEN:-In your letter of July 3 you request the opinion of this department 

on the question as to whether or not house bill 507 (108 0. L. 624), amending section 
1683-9 G. C., by authorizing the levy, for the uses and purposes of the juvenile court in 
the administration of the mothers' pension law, to be made at the rate of one-fifth of 
a mill, instead of one-tenth of a mill as formerly, went into immediate effect by virtue 
of the exception in the rc'erendum provision of thtJ constituiton found in section ld 
of Art. II of the constitution. 

I am enclosing a copy of an opinion addressed to the tax commission of Ohio, 
dealing with the precisely similar question arising under the act amending the high
way laws of the state. Applying the principles of this opinion to your question, the 
result is that hou,se bill 507 does not go into effect ll;lltil ninety days after it was filed 
in the office of the secretary ~f &tate, and I so advise. 

This conclusion answers your first question and makes unnecessary an answer 
to your second question. 

In answering your third question, a9 to whether or not, if the act in question is 
subject to the referendum, its benefits may be made possible for the next tax year 
I note that the act was filed in the office of the s~cretary of state on Jun,e 6, 1!)19. This 
was after the first Monday in June, 1919, when county budgets are required to be 
made up aIId filed with the budget commissioner. The ninety day period will expire 
early in September, 1919. In any possible view of the law relative to the time of 
makiIIg tax levies, this would be too late to make possible the use of H. B. No. 507 
for the IIext tax year. 

Section 1683-9 G. C. is of course not self-executing, beii"(g a mere grant of authority 
to the county commissioners. Moreover, it is not maajatory on the commissioners 
to levy any particular rate, as would be the case if it were an interest and sinking 
fund levy governed by Art. XII, Sec. II of the col1$titution, for example. In short, 
it is a matter of mere discretion and power in the county commissioners. Such power, 
to be exercised at all, must be exercised at the time provided by law, or at least within 
a reasonable period thereafter. Moreover, the mothers' pension levy is one of the 
levies which is subject to the control of the budget commission. The budget com
mission under existing laws is required to complete its work before the time at which 
this act will go into effect. See section 5649-3b G. C. 

For all these reasons, therefore, your third question is answered in the negative. 
Respectfully, 

JOHN G. PRICE, 

Attorney-General. 
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500. 

APPROVAL OF FIXAL RESOLUTIOX FOR ROAD L\IPROVEMEN"T IN 
PORTAGE COUXTY. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

CoLUMBus, Omo, July 19, 1919. 

501. 

BOARD OF EDUCATION-VILLAGE SCHOOL DISTRICT-TOWNSHIP 
RURAL SCHOOL DISTRICT-CANNOT CENTRALIZE UNDER SEC
TION 4726-1 G. C.-CAN COMBINE UNDER SECTION 4735-1 G. C. 

I. A village school district cannot participate in an election for the centralization 
of the schools in a township under the prouisions of section 4726-1 G. C. 

2. Where a township rural school district and a uillage school district desire to com
bine their school activities rega~ should be had to section 4735-1 G. C., which prouides 
for the dissolution by election of the rural district and its joining to the uillage school dis
trict. 

CoLUJ1rnus, Omo, July 21, 1919. 

HoN. HARRY M. RANKIN, ProsecuJing Attorney, Washington C. H., Ohio. 
DEAR Srn:-Acknowledgment is made of your request for an opinion upon the 

following statement of facts: 

"In Jefferson township, Fayette county, Ohio, there are two school 
districts, to-wit: The Jefferson village school district and the Jefferson 
township rural school district. Jeffersonville is an incorporated village. 
The boards of education of each of these districts are of opinion that these 
two school districts should be consolidated, provided that the schools therein 
were centralized. 

They are not in favor of the county board of education transferring 
territory from one to the other and thus effecting consolidation for the reason 
that centralization might thereafter fail in the consolidated district. These 
matters are mentioned for the purpose of explaining the importa~ce of the 
questions hereafter to be discussed. 

Section 4726-1 of the General Code, if applicable to this situation, will 
.accomplish their objects. In the application of this section to the facts, 
however, several questions are encou'tttered. 

1st. Does G. C. 4726-1 apply where there is a village school district in
volved? That section in part reads: 

'In townshiJ)13 in which there are one or more school districts, the quali
fied electors of such school districts may vote on the question of centraliza
tion of the schools of said township distric:s, or of special school dis, ricts 
therein,' etc. 

Does the language of this section limit its application to the two classes of 
school districts just mentioned? 

· It also appears from this section that in case centraliza'tion carries 'the 
probate judgti of the county shall create a new board of education for the 
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said township. If the consolidated district is the,reafter to be a township dis
trict (meaning rural) it would seem that theie is a conflict ·with General Code 
section 4681, which defines a village school district. 

2nd. In case this section is applicable, the question next arises: How 
shall the machinery be set in mo',ion to submit the questions to a vote of the 
people, and who is entitled to vote at such election? 

On this question the law makes no provision for the electors petitioning 
any board or body for submission of the question; no provision for the joint 
boa1ds acting in the matte1 or 'or ,he boards acting separately is to be found." 

Section 4726-1 G. C., which you cite, reads as follows: 

"In townships in which there are one or more school distric:s, the quali
fied electors of such school districts may vote on the question o' centralizing 
the schools of said township districts, or of spechl school districts therein, 
without interfering with the existing school district 01ganization until the 
result of the election shall have been determined. If at such election in any 
township a majority of all the votes cast shall be in favor of cent1alizing the 
schools in said township, ,,he probate judge of the county shall create a new 
board of education for the Sl!id tcw,'Ilship, withoua delay, by selecting from the 
several boards of edur.ation thus consolidated, five suitable persons, giving 
each forme1 district its '~i~ representation in such selection, which such five 
persons so selected shall constitute the board of education for said township 
until the first township election the1eafter; at such first to,msbip election 
thereafte1 the electors of such township shall elect two members of the board 
of educa· ion for two years, and th1ee members to serve for three years, and 
at the proper elections thereafter their successors shall be elected for fom 
yeais. If a majority of the electors in said township vote against said cen
tralization at the time above designai;ed, then the seveial school districts in said 
township shall proceed as though no election had been held." 

You desire to know whether the language of this sec lion limits its application 
to township distdcts and to spechl school dist1icts, the two kinds of districts men
tioned in the section, special school districts now being rural school districts under 
the law, and whether a village school distric~ could come within the language of such 
a section. 

The answer to this question is that nowhere in section 4726-1 G. C. is there any 
provision for the centralization of a village school district because in practical life 
the schools of a village school dis.,1ict are in reality very gieatly centralized; that is 
to say, instead of the number of school buildings as would occur in a rural school dis
trict, in a village school district this number might be limited to only one or two and 
there is little occasion for the centralization of the schools of a village school district, 
because under section 7730 G. C. the board of education of such village school dis
trict has ample authority to transport its pupils to the village school without any ques
tion of centralization entering therein. 

You are therefore advised that the Jeffersonville village school district and the 
Jeffersonville township rural school district cannot· proceed under section 4726-1 G. C. 
in the matter of ce,itralization for the reason that such section does not provide for 
the centralization of village school district schools. 

It may be further said that section 4726-1, in order to have any effect at all, and 
the General Assembly intended it should have, must be read in conjunction with sec
tion 4726 G. C., which provides the manner and method of calling the election, which 
very important feature does not appear in the supplemental section 4726-1 G. C. 

As regards your particular case, which seems to be the joining of s0me method by 
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the township rural school dis ;rict and the village school district, attention is invited 
to section 4i35-1 G. C., which reaas as follows: 

''When a petition signed by not less th~n one-fourth of the electors 
iesiding within the territory constituting a rm al school district, praying that 
the rural distric;; be dissolved and joined to a contiguO\JS rural or village dis
trict, is presented to the board of education of such district; or when such board, 
by a majority ~ote of the full membership thereof, shall decide to submit the 
question to dissolve and join a contiguous rural or village district, the board 
shall fix the time of holding such election at a special or general election. 
The clerk of the board of such district shall notify the de'puty state supervisors 
of elections, of the date of such election and the purposes thereof, and such deputy 
state supervisors shtll provide therefor. The clerk of the board of _educa
tion shall post nptices thereof in five public places within the district. The re
sult sliall be determined by a majority vote of such electms." 

This section provides that upon the petition of one-fourth of the electors in the 
Jeffersonville township rural school district, there shall be an election called on the 
question of the dissolution of such rural school district and joining to the village school 
district of Jeffersonville; that if a majority of the male electors in the rural school 
district vote to join the village school district and become a part thereof, then the 
whole of the territory affected, including the old village school district and the rural 
school district, becomes an enlarged village school district, in which the Jeffersonville 
board of education would still be the board of education controlling all the schools in 
such enlarged village school district. It has been indicated that part of the rural school 
district population is opposed to this because it would give them no representative on 
the village board of education at this particular time, but this could be amicably ar
ranged if such action were taken before the election of November, 1919, when several 
new members of every board of education in the state are elected. Both the voters 
of Jeffersonville village school district as it exists today and the v.oters of Jefferson
ville township rural school district having been joined to the Jeffersonville school 
district, would have the privilege of voting for the new members of the board of edu
cation in November, 1919, in which election both male and female electors could par
ticipate. After the joining of such territory to the village school district, the board of 
education of the enlarged village school district has ample authority under section 
7730 G. C. to suspend any or all schools in such enlarged district and provide for 'the 
conveyance of pupils to the village school, with the result that this process of consol
idation would bring about the same result as centralizat10n which both of these boards 
are attempting to seek under sect10n 4726-1. 

Section 7730 G. C., as amended in 107 0. L., 638, reads as follows: 

"The board of education of any rural or village school district may 
suspend any or all schools in such village or rural school district. Upon 
such suspension the board in such village s_chool district may provide, and 
in such rural school district shall provide for the conveyance of all pupils 
of legal school age, who reside in the territory of the suspended district, to 
a public school in the rural or village district, or to a public school in another 
district. When the average daily attendance of any school for the preceding 
year has been below ten, such school shall be suspended and all of the pupils 
of legal school age, who reside in the territory of the suspended district, trans
ferred to another school or schools when the county board of education so 
directs the board of education of the village or rural district in which said 
school is located. Notice of such suspension shall be posted in five con-



ATTORNEY-GENERAL. 845 

spicuous places ·within such village or rural district by the board of education 
of such village or rural districts within ten days after the county board of 
education directs the suspension of such school; provided, however, that 
any suspended school as herein provided, shall be re-established by the sus
pending authority upon its own initiative, or upon a petition asking for 
re-establishment, signed by a majority of the voters of the suspended dis
trict, at any time the school enrollment of the said suspended district shows 
twelve or more pupils of lawful school age. Any school district that is en
titled to state aid for salary of teacher according to provisions of sections 
7595 and 7595-1 when such schools are not consolidated, or centralized, 
shall receive the same amount of state aid after such schools are consoli
dated or partly consolidated, but to be applied to the cost of transporta
tion of pupils to consolidated school, or schools, or for salary of teachers 
and the transportation of pupils." 

In taking advantage of section 7730 G. C., attention is invited to the fact that 
such section has been twice amended by the present legislature, first in house bill 
406, which is effective August 17, 1919, and again in house bill 348, which is effective 
September 19, 1919. Copies of the new sections occurring in these bills can be se
cured by addressing the secretary of state, but should your procedure take place be
fore Augu,st 17th, then section 7730 G. C., ai, herein quoted from 107 0. L., would 
govern. 

It would seem, therefore, that your proper avenue to consummate the desires 
of both boards of education, as indicated in your lettei, would be to take advantage 
of section 4735-1 G. C., for section 4726-1 G. C. does not cover village school dis
tricts in centralization proceedings. 

It is therefore the opinion of the Attorney-General tha.: 

1. A village school district cannot participate in an election for the 
centralization of the schools in a township under the provisions of section 
4726-1. 

2. Where a township rural school district and a village school district 
desire to combine their school activities, regard should be had to section 
4735-1 G. C., which provides for the dissolution by election of the rural dis
trict and its joining to t'he village school district. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

502. 

CO"C"XTY AGRICULTURAL AGEXTS-COUXTY cm.nussIO::-."'ERS ARE 
AUTHORIZED TO ENTER INTO ARRANGEMENTS WITH STATE FOR 
THEIR E:',,IPLOYME.XT-CQ:l,IPEXSATION HOW PAID-SEE SEC
TIOX 9921-2 G. C. 

County commissioners are authorized under the provisians of sectians 9921-2 G. C. 
et seq. to enler into arrangemenls with the state for employment of county agricultural 
agents and provide the funds for the compensation of such agent, and this function TIII.IY 
be exercised by appropriation from the general county fund or a conlingent fund in case 
no special /eJy has been made for that purpose. 

COLUMBUS, OHIO, July 21, 1919. 

HoN. R. A. KERR, Prosecuting Attorney, Troy, Ohio. 
DEAR Srn:-I beg to acknowledge receipt of your communication relative to 
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employmen,t of a county agricultural agent, and requesting my opinion as follows: 

"Section 9921-4 of the General Code -provides for county authorities 
making appropriations for the support and expenses of county agncultmal 
agents. 

At the time of making thie annual appropriations the commissioner,s 
of Miami county did not appropriate any money for the maintenance, sup
port and expenses of a county agricultural agent, but said county has had 
an agent, who has been paid by the aid of state and national funds, but this 
fund ceases to be available on July 1, 1919, and unless provision is now made 
the county would be without an agent from July J, 1919, to March 1, 1920. 

My first impression was that no appropriation could be IIUl.de at this 
time, but on considering section 9921-5 of the General Code I find a pro
vision made for a rererendum vote by the electors o' the county and the 
further provision that if a majority vote in favor of such appropriation that 
the county commissioners "shall proceed at once to make appropriations 
'or the employ'ment of such agent." It appears to me that if the county 
commissioners during a fiscal year could by a vote of the electors make an 
approp;'iatioo., that the commissioners would likewise have the power to make 
that appropriation without such vote and that the appropriation could now 
be made by the commissioners of Miami cou'nty, Ohio, of not to exceed one 
thousand dollars for the period from July 1, 1919, to March 1, 1920. 

The county officers, however, do not wish to take the steps necessary to 
proceed for the transfer of such money from the county fund to a special fund 
for this purpose without the sanction of your office. 

Will you kindly inform me if I am correct in my construction of the 
section indicated?" 

The statutes providing for the empl?yment of a county ag1icultural agent are 
sections 9921-2 et seq. G. C. 

Section 9921-2 provides for the appropriation by the state of a sum not to exceed 
$3,000.00 in any one year for employment of a county agricultural agent in event 
that the county shall raise at least :U,000.00 for the support of the agric'..lltural agent 
for one year and shall give satisfactory assurance to the trustees of Ohio State Uni
versity that a like sum shall be raised fo1 a second year. 

Section 9921-4 provides: 

"Each and every county of the state is authorized and empowered to 
approp1iate annually not to exceed fifteen hundred dollars, for the main
tenance, suppor" and expenses of a county agricultural agent, and the county 
commissioners of said county or counties are autho1ized to set apart and 
appropriate seid sum of money and transmit the same to the stace re?smer 
who shall place it to the credit of the agricultural extension fund to be paid 
for the purposes aforesaid, on warrant issued by the auditor of state in favo1 
of the Ohio state university. If for any reason it shall not be used as contem
plated in this act (G. C. sections 9916 to 9921-5) before the expiration of 
two years, it shall reveit to the cour.ty from which it came." 

Section 9921-5 provides that if the county commissioners of any county shall not 
make provision for an agricultural agent, that they may be directed and required to 
make such provision by the qualified electors of the county on referendum vote, and 
if a majority of the electors are in favor of the employment of a county agricultural 
a.gent, "then the county commissioners shall proceed at once to make the appropria
tion for the employment of such agent." 

https://U,000.00
https://3,000.00
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Theforegoi,ng resume of the statutes wi.ll perhaps be sufficient to show their general 
purport mth respect to the plan for providing county agiicultural agents. 

You state that your county now has the services of an agricultural agent whose 
compensation has heretofore been provided by state and national funds, which funds 
cease to be avaUable on July 1st, and your quescion as to the authority of the county 
commissioners to now provide for the continuance of the services of the county agent 
and compensation therefor, no doubt arises in large measure from the provision of 
section 5649-3a G. C. which provides in substance.that on or before the first Monday 
in June of each year the county commissioners and taxing officials of other local sub
divisions shall submit to the county auditor an annual budget setting forth in itemized 
Conn an estimate stating the amount of money needed for their wants for the incoming 
year, which budget, among other things, shall set forth the amount to be raised fol' 

each and every purpose allowed by law, for which it is desired to iaise money for the 
incoming year, as well as the provision of section 5 of article XII of the constitution, 
which provides that 

"no tax shall be levied except in pursuance of law, and every law imposing 
a tax shall state distinctly the object of the same, to which only it shall be 
applied," 

and the further provisions of section 5660 G. C. which provide tha~ county commis
sioners shall enter into no contract or obligation involving the expenditure 01 money 
unle~.s the auditor shall first certify that the money required for the i:;ayment of such 
obligation is in the treasury to the credit of the fund from which it 'is to be drawn, etc. 

However, I am of the opinion that the provisions of the statutes above noted 
providing for county agricultural agents import a policy of the state and a legislative 
direction to the county commissioners to provide for the county agricultural 11gent 
without regard to the m11tter 11s to whether a .ax has been levied speci'ically fo, th11t 
purpose in advance of the employment of the agricultural agent. 

These statutes are of later enactment than the other statutes to which attention 
has been directed, and in some of the provISions is clearly indicated a policy in con
travention of that policy i>mbodied in the st11tutes relative to the levy cf taxes and 
requirement for funds to be available beforn the obligation may be incurred. 

Sui:h policy is indicated for cx11mple by the provisions of section 9921-5 that in 
event of an affirmative determination by rnferendum vote upon the ql]Ji)stion of em
ploying a county agent, "the county commissioners shall proceed at o·nce to make 
appropriation for the employment of such agent." 

Also the provision of section 9921-2 to the effect that when the initial arrangement 
is entered into between the county and the state for co-or,ebtion in providing the 
funds for employmen't of a county agent, that the commissioners shall "give satis
factory 11ssurance to the trustees of Ohio State University that a like sum shall be 
raised for 11 second year;" and the further provision of section 9921-5 which appears 
to o'ontcmplate· u.n undertaking on the part of the count.y commissioners at the time 
of establishing the county agent's work, to continue to make provision for it for a period 
of five years. 

In making the initial employment, or in your case, in making your initw.l provisions 
for funds at this time in the year, which has been made necessarybythefederal and 
state funds having been discontinued, a strict compliance wi'th the provisions of section 
5649-3 by way of 11ppropriation only froJ!l a fund levied for this specific purppse would 
perhaps be impossible, inasmu,ch as you indicate that no levy has been made for that 
special purpose. 

However, this would seem to be a contingent requirement which may p1operly 
be met out of your contingent or general fund of the county, without doing violence 
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to the intent of the sections of the law we have considered, nor the spirit and purport 
of the constitutional provision, supra. 

In Porter vs. Hopkins, 91 0. S., 74, the supreme court said: 

"The maintenance of contingent and general funds for general purposes 
is provided for by statutes which are familiar. The municipal and other sub
divisions are fully empowered to raise such funds. It would be wholly im
pracyticable to sp~cifically name in. the different budgets the amoum to be raised 
for each specific item. There are many incidental charges which are necessarily 
taken care of out of the funds of the character referred to as the needs arise. 
The fact that the amount raised does not meet the exact requirements from 
time to time and that some inco'nvenience may arise d-0es not sffe.ct the validity 
of the statutory requirements." -

While your letter indicates that you have funds perhaps to the credit of the general 
county fund or a contingent fund, which may be made available for the employment 
of the county agent, and therefore the question of employment of said agent without 
funds available does not seem to be involved, yet I may call attention to an opinion 
of my predecessor, being opinion No. 1212 found at page 690 of the Opinions of the 
Attorney-General for the year 1918, wherein it was held that by reason of certain 
provisions of the statutes reki.tive to employment of county agricultural agents being 
found to be inconsistent with the provision regulating the g('.ineral scheme of tax levy 
and expenditure of county funds, particularly section 5660 G. C. restraining the com
missioners from incurring obligations except in case funds are available for their pay
ment, the provisions of section 5660 were not applicable to the case of incurring ob
ligations for employment of county agricultural agents in pursuance of the statutes. 

I quote from the opinion the following: 

"If, therefore, a statute subsequently passed expressly authorized the 
making of an agreement by the county commissioners which would bind 
th!)m to make appropriations in a succeeding year, it is manifest that such 
stalute would be wholly inconsistent with section 5660, because at the time 
of making the agreement so authorized it cowd not be certified that the money 
required to perform the agreement on the part of the county is in the treasury 
and not appropriated for any other purpose. * * * 

The later statute, being incon;istent with the earlier one, must prevail, and 
to the extent of such inconsistency must be regarded as constituting an ex
ception to the general rule laid down in the oorliet law. * * * 

Th.e scope of the exception is such that the county commissioners may, 
in my opinion, enter into the agreement authorized by section 9921-2 of the 
General Code, whether they have any money in the treasury which can 
then be appropriated or not." 

While this latter phase of procedure is not directly involved, apparently, in your 
inquiry, I have called your attention to the above ruling, as it may cover questions 
that will arise in your mind, and from the conclusions I have reached above, I would 
also be inclined to concur in the opinion of my predecessor relative to the application 
of section 5660 G. C. 

Therefore, I advise that in my opinion your county commissioners are authorized 
to make appropriation at this time and provide for the continued service of your county 
agiicultural agent. 

Respectfully, 
JOHN G. PrucE, 

AUorney-General. 
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BBOARD OF SCHOOL EXA:\11~'ERS-GRANTING OF CERTIFICATES 
TO HOLD~RS OF CERTIFICATES GRANTED BY OTHER COUNTY 
AND CITY BOARDS OF SCHOOL EXA:\IINERS IN OHIO AND ALSO 
BY AUTHORITIES OF OTHER STATES-BOARD OF EDUCATION 
NOT PERMITTED TO PAY TEACHER UNLESS CERTIFICATE 
HOLDER-VALIDITY OF CERTIFICATES IN" CITY OR COUNTI' 
SCHOOL DISTRICTS. 

1. Boards of school examiners at their discretion may issue certificates, without' 
forma1 examinations, i-0 holderP of cerlificoles grante.d by other county and city bo.1rds of 
school examiners in Ohio. 

2. Boards of school examiners at their discretion may issue certificates, uilhout 
formal examination, to holders of certificates granted by certificating authorities in other· 
states, only upon the approval in each case of the S'llperintendent of public instrnction, 
who also has authority i-0 make regulations for the renewal of such certificates. 

3. A board of education is not permitted to pay a teacher, unless such teacher holds· 
a certificate v.Jlid in the Jurisdiction where such teaching is performed. Certificates issued 
by a board of city school examiners are valid in that city school district. Certificates isS'lled· 
by county school examiners are valid in the county school district, including the villages 
of such county school district. Certificates issued by the superintendent of public in-
struction are valid in all school districts in the slate. 

4. A county board of school examiners may at its discretion recognize the certifi
cates of a city board of school examiners in Ohio, and similarly a city board of school ex-
aminers m~y recognize the examinations and certificates of a county board of school ex
aminers in Ohio, and such recognition may be as to one or more certain branches. 

C0Lu11rnus, Omo, July 21, 1919. 

Bureau of Inspection and Supervision of Public Offices, Columb,18, Oh,o. 
GENTLEMEN:-Acknowledgment is made of your request for an opinion upon the

following questions: 

"1. May· Ohio county and city boards of sphool examiners respectively 
issue a certificate upon a certificate issued by a coUllty or a city board of 
school examiners of an,othl)r state? 

2. May an Ohio board of education employ and pay a teacher who 
holds only a certificate that, although of proper grade, was issued by an 
out-of-state board of school examine1s, or by an Ohio board of school exam
iners in recognition of an out-of-state board of school examiners? 

3. If so as to the above, how is an Ohio board of school examiners 
or of education to determine the fact of 'legal jmisdiction?' 

4. As to exclusively Ohio boards of school examiners, must a county 
or a city board limit recognition of other boards only to certificptes issued by 
county and city boards, respectively? Or may a county board recognize a 
city board even as to certain branches, and may a city board recognfae a 
county board likewise? •· 

Bearing upon the first question as to whether county and city boards of schoo .I! 
examiners may issue certificates upon certificates issued by a county or city board 
of school examiners of another state, your attention is invited to house bill No. 317,. 
bearing upon the question of certificates for teachers, which will be effective as law.-
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during and after September, 191'i. Section 7824 of the new law, which wiII be the 
guide for future questions of this chruacter, reads as follows: ... 

"Sec. 7824. Boards of school examiners at their discretion may issue 
certificates without formal examinations to holders of certificates granted by 
other county and city boards of school examiners in Ohio, and, with the ap
proval in each case of the superintendent of public instruction, to holders of 
certificates granted by certificating- authorities in other states. Such certifi
cates may be renewed under regulations provided by the superintendent of 
public instruction." 

From the amended section 7824 G. C. it will be noted that all boards of school 
examiners, including city and county boards, may at their discretion grant certificates 
effective in their jurisdiction upon certificates issued by some other board of school 
examin.ers in Ohio, but if the holder of the certificate has a certificate from a board 
of examiners in another state, a certificate valid in Ohio can be granted by either 
a county or city board of examiners, but orily upon approval of the state superinten
dent of public instruct ion, who also has the power of making regulations for the re
newal of such certificates. 

Relative to y:mr second question as to whether an Ohio board of education may 
employ and pay a teacher who holds only a certificate which was ifs.ued by an out
of-state board of school examiners, it is advised that no teacher is permitted to teach 
in the public schools of Ohio unless such teacher has a proper certificate from a board 
which has jurisdiction over the school in which such teaching is done. 

You further ask whether an Ohio board of education may employ and pay a teacher 
who holds only a certificate that was issued by an Ohio, board of school examiners in 
recognition of an out-of-state board of sc:hool examiners, and you are advised that 
under the provisions of section 7824 G. C., newly amended, such certificate is valid, 
provided that the approval in each case of the superintendent of public instruction 
has been given upon the question of granting an Ohio cer-tificate upon che certificate 
of some authority in some other state. 

Answering your third question as to how an Ohio board of school examiners 01 

board of education is to determine the fact of "legal jurisdiction," it may be said tbat 
this is determined by geographical lines of which the board of school examiners or 
board of education must have knowledge; that is to say, a certificate granted by a 
city board of examiners would be valid in the city school dist,rict where it was granted, 
while a certificate granted by a county board of school examiners would be valid in 
the county school di:strict in which it was granted, including the exempted villages 
and rural districts of such county district; but a certificate granted under authority 
of the state superintendent of public instruction, who is the executive head of the 
school machinery of the stat,e, would be valid in any and all city and county school 
districts of the state. 

As to your fourth question, as to whether the boards of school examiners, either 
county or city, must limit recognition of other qoards only to certificates issued by 
boards of their same kind, it is advised that it is the clear contemplation of the law 
that there shall be reciprocal fe9,tures connected with the administration of the cer
tification of teachers, and this idea is further advanced by the reading of the sections 
of H. B. No. 317 which is effective in September, 1919, pertinent paragraphs of which 
are, including section 7 824 G. C., above quoted, as follows: 

''Sec. 7847. All provisions cif preceding and following sections pertaining 
to county school examiners and applicants for coupty teachers/ certificates 
shall apply also to city examiners and applicants for cityteachers' certificates 
unless there are specific provisions of law applying to the latter. 
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Sec. 7847-1. City boards of examiners shall provide the questions used in 
the re;,pective city examinations, but may arrange to use questions prepared 
for county examinations as provided in section 7819, or questions prepared 
for city examinations under the directions of the superintendent of public 
instruction for such dates as may be arranged. 

Sec. 7848. City and county boards of examiners at their discretion 
may substitute' for the practical teaching test provided by section 7825 such 
an investigation of the teaching of the applicant as they deem best, and any 
member of the board of examiners may examine any school in the district 
when such examination is deemed necessary to ascertain a teacher's quali
fications. 

Sec. 7852. City boards of examiners at their discretion may require 
teachers in elementray schools to be examined in drawing, music or physic'.1.1 
training if such subjects are a part of the regular work of such teachers; they 
may also at their discretio_n relieve appijca;nts for elementary certificates 
from examination in agriculture or substitute general science or nature study 
therefor. 

Sec. 7852-1. City and county boa)'d,s of examiners may upon proper 
examination issue certificates valid to teach special classes for the deaf, feeble
minded, backward, and the like, but such applicants must have all necessary 
and legal qualifications for elementary .eacha:-s and in addition such qu.alifi
cations in such apecial studies as may be prescribed by the superintendent of 
public instruction." 

It would seem, therefore, that a county board may recognize a city board of ex
aminers, even as to certain branches, and that a city board of examiners could recog
nize the examin,ation given by a county board of examiners on certain branches. 

It ID'l.Y be said that H. B. No. 317 clears up the questions which you ask, but 
which, under the sections that are now being repealed, h:we been the cause of more 
or less doubt prior to this time. 

It is therefore the opinion of the Attorney-General: 
1. Boards of school eX1mimrs at their discretion may issue certificates, without 

formal examin,ations, to holders of certificates granted by other county and city boards 
of school examiners in Ohio. 

2. Boards of school examiners at their discretion may issue certificates, without 
formal examination, to holders of certificates granted by certificating authorities in 
other states, only upon the approval in each case of the superintendent of public in
struction, who also has authority to make regulations for the renewal of such cer
tificates. 

3. A board of education is not permitted to pay a teacher, unless such teacher 
holds a certificate valid in the jurisdiction where such teaching is performed. Cer
tificates issued by a board of city school examiners are valid in that city school dis
trict. Certificates issued by the county school examiners are valid in the county school 
district, including the villages of such county school district. Certificates issued by 
the superintendent of public instruction are valid in all school districts in the state. 

4. A county board of school examiners may at its discretion recognize the cer
tificates of a city board of school examiners in Ohio, and similarly a city board of school 
examiners may recognize the examin11,tions and certificates of a county board of school 
examiners in Ohio, and such recognition may be as to one or more certain branches. 

In a personal conference you advise that tjiis opinion is requested for a future 
rule in matters of this kind, rather than to make a finding on the bw as it may have 
existed some months prior thereto, and for that reason the law, which will be in effect 
after September 7, 1919, has been brought to your attention. It may be said that 
the holding herein is the proper construction of both the old and the new law on all 
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the points in question, except that covered .in the second branch of the syllabus, which 
becomes. effective on and after September 7, 1919, prior to which date the statutes 
did not speak upon any approval of the superintendent of public instruction in the 
matter of recognizing certificates from other states. The new law provides clearly 
that no certificates shall be issued except under a strict construction of the law, for 
section 7831 G. C., newly amended, says: 

"* * * and no such certificate shall be issued by such authority except 
on the specific conditions proyided by the statutes." 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

504. 

POLYCLINIC BUILDING- COUNTY COMMISSIONERS WITHOUT 
AUTHORITY TO CONSTRUCT SUCH A BUILDING-SECTION 3127 G. 
C. (108 0. L. 255) CONSTRUED. 

Under sections 3127 et seq. (108 O. L.,Page 255, House Bill 305) county commissioners are 
not authorized to construct polyclinics the main use and purpose of which is not that of 
a county hospital. 

COLUMBUS, OHIO, July 21, 1919. 

HoN. C. G. ROETZEL, Prosecuting Attorney, Akron, Ohio. 
DEAR Srn:-Acknowledge:nent is made of the receipt of your recent request for 

the opinion of this department as to the question of the authority of Summit county, 
as stated in your request, "to erect and operate a polyclinic building under the pro
visions of House Bill No. 305 (lGS 0. L. 255), which amended sections 3128 et seq." 

As indicating the charcter of uses and purposes for which a polyclinic would be 
built, it is noted that you incorporate in your letter an opinion from a medical stand
point, from which the following is quoted: 

"This polyclinic building would be devoted almost entirely to providing 
clinical facilities and laboratory equipment and only such a limit,ed number of 
hospital beds would be provided as were found to be necessary for the successful op
eration of the clinics. It is also desired to provide office rooms and committee 
rooms for various civic, social, and charitable agencies. It is proposed to 
incorporate in the construction of this building such memorial features as are 
outlined in section 3128 of this bill. * * • The limited number of hospital 
beds maintained in this building would be devoted to emergency uses arising 
from the work of the clinic~, and it is not contemplated to conduct a regular hos
pital in this building, but to send the patients needing hospital c•>re lo existing 
hospitals. * * * * * * 

"It is further desired, however, to take an advanced step in hospital work 
by making this memorial hospital the headquarters for all charitable, civic 
and social agencies dealing with the problems of disease, ignorance, poverty 
and delinquency and to marshal in this way all the educational !IJld curative 
agencies in a g1eat movement to remove all conditions which are prejudicial 
to public health, morals, and civic efficiency." 
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Without quoting further it is contemplated that a social service department 
shall function in connection with the hospifrl, both in and outside of the hospitd, 
-carrying with it thil idea of extension work int.he home, as shown by some of the oul-
1ined activities, such as "social history." * * * necessary aftercare for children 
discharged from hospital, * * * care for neglected children." 

Sections 5, Article 10, and 5, Article 12, of the cons,itution of Ohio, and sections 
3127· to 3138-2 of the General Code are pertinent to your inquiry. Section 5, Aricle 
10, provides: 

"Xo money shall be drawn from the county * * • treasury, except 
by authority of law." 

Section 5, Article 12, provides: 

"Xo tax shall be levied, except in pUJ:suance of law; and every Jaw im
posing a tax, shall sta.e, distinctly, the object of the same, : o which only, it shall 
be applied." 

It is not deemed necessary to quote a, length from all the sections reJa7ing : o 
-county hospitals, but sections 3127 and 3128, as amended by House Bill 305, April 
6, 1919, may be quoted. 

Section 3127 is Lhe sec.ion wherein authority is given to the county commissioners 
upon cerki.1 cJnditions to erect county hospitals. That section in part provides: 

"When two hunched or more tax p11yeis of a cour.ty petition the county 
commissioners fo1 the piivilege of having submitted to a vote of the electors 
of such county the issue of ccunty bords or notes to provide funds for the 
purchase of a site and eiertion ·thereon of county hospital bmlc,ings, and 
the support ~he1eof, such commissioners shell order a special alee '.ion * * • 
to detPrmine the question of issuing bonds or notes for the county hospital, 
to purrhase a site therpfo;, meet the tuldings therl'On and 'o maintaiP them." 

Section 3128, eii her in ii s origin?1 form or as amended, in no way added any-
thing new tc- the charac.tei of the enterprise which section 3127 authorized, as wrll 
b· shown by further reference to and quotation from amended section 3128. 

It is to be noted that the thing authorized in section 3127 is a county hospital, 
which is to SJj, a hospital for the use of the people cf the county. 

A hcspital is defined in lhe second e:htion of Black's Law Dictionary as follows: 

"Hospil al. An irn,:itution for the reception anc care of sick, wounded, 
infirm or aged pe1sons; generally incorpoia!ed, anC: then of the class of cor
poraticns cailed 'elermosynary' or 'charitable.' " 

In 21 Cyc. 1105: 

"A hospital is an institution for the reception and cP1e of sick, wcunded, 
infirm or aged prrsons; generrlly incorprrrted, and then of the riass of cor
porations called 'eleemosynary,' ond for the parpetutl distribution of the 
f1ee alms of thl'ir founde1s." 

As held by my pr;)decessor in 1912 (Vol. 2, Annual Report of the Attorney-Geneial, 
1348): 

"In e>rder to cons1itute a hospital, the institution must be pre9a1ed to 
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receivE' and take care of the sick, infirm 01 agad. It must have 1ooms for 
receiving the patients ard also the means .of giving thPm the proper atten
tion." 

Ftom these definitions the tnm "hcspitaJ," as used in section 3127, w01,ld seem 
to have a definite me:ming aPd it may be suggested that nothing else appears in sec• 
tion 3127 and othe, 1elated sec1kns 'o indirate that the legislature used or intended 
the word to be und?rstood in any sense other than its ordinary meaning, and this de
partment is of the opinion that auihority to build a county hospital coes not carry 
with it authority to build a polyclinic building, the mi in purpose of which would be 
not for the purpose of ccnducting a hospital, as understood in the ordinaiy sense of 
the word, l:>ut, as stated in your lelter, "would be devoted to em ·rgency. usas arising 
from 1h;, work of the clinic," and it is not contemplated to conduct a 1egula,- hospital 
in this building, but to send the pa.tients needing hospit'\l care to existing hospitals. 

The other lines of activity whereby it is proposed "to m:ushal all the educa-
1 icnal and curative agencies in a great movement to 1emove all conditions which are
prejudicial to public he9lth, morals i>nd civic efficiency," while commendable, are 
outside the sccpe of a county's function as new defined by th~ laws of Ohio. It might 
be claimed, however, that the very recent amendment of these sections extends 1he 
commissionPrs' authority in the matter of such hospitrils by reason of the fact that 
section 3128, as amended, provides that such hospital may be "designated as a meT 
mmiBl to commem01ate the services of soldiers, sailors, marines and pioneers of the 
county." But 'an examination of the act, as amended, shows that if the memorial 
featme is petitioned for and voted upon in the election for such a county hospital, 
the only different result which obtf ins is that "such buildings, tablets, busts, statues 
and o' he1 memorials and equipment as thP board of county hospital trustees herein
afti,h provided fer shall deem fit to properly accomplish and reserve the memorial feature 
in such hospital, shall be incorporated in its constrnc1ion." 

ExaminaLion of the amendment will disclose that this is the only change with 
reference to making the county hospital afso a memorial, and sertion 3137, being 
the one as before stated which contains the direct grant of auth01its, is unchanged 
in any way by the amendment. 

It cannot properly be claimed that the legislative desire to thus provide a me
morial to its soldie1s and pioneers shows any legislative intention to change the char
acter of the enterprise which it had theietofore authorized under the te1m "county 
hospital." 

In conclusion, this department is of the opinion that neither original section 
3127 nor i'.s amendments referred to in your lettei, warrant or authorize the county 
commissioners to erect such ·a polyclinic building as described in your letter. 

Respectfully, 
JOHN G. PRICE, 

Attorney-(Jeneral. 

505. 

DISCHARGED SOLDIERS NOT SUBJECT TO MILITARY LAW-PERSONS 
IN MILITARY SERVICE NOT EXEMPT FROM ARREST AND PROS
ECUTION BY CIVIL AUTHORITIES FOR VIOLATION OF STATE 
LAWS. 

1. Under article I I of the articles of war, discharged soldiers are not sub1ect to mar
tial law. 
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2. Persons in the mili'ary service of the Unued Stales are not exempt from arrest 
and prosecution by civil aulhoruies for offenses under stale laws. 

CoLmrnrs, Omo, July 21, 1919. 

HoN. JOHN P. PHILLIPr;, JR., l'roseculing Attorney, Chillicothe, 01.io. 
DEAR Srn:-Acknowledgment is made of the rec~ipt cf your recent 1equest for 

the opinion of this department as follows: 

"Camp Sherman, a United States military haining camp, localE'd in 
this city, is lrnversed by c-ne state highway designated as Columbus avenue 
and bounded by ancther state highwsy known as the F1 flnkfcrt pike. 

The commnading ger.e1al thereof has monopoliz<'d the businE'SS of the 
iranspc1ting of soldiers to and from said camp and ha,s resbicted the use by 
sr ldiers of any automobiles except those licensed by him. 

It has bE>en the custom of a numbE'r of automobile di-ivers to ilansport 
in automobiles ever said public highways civilians and discharged soldiers. 
Military pdice have been sL3tio:ried on said highways and within th3 cor
p0rnte limits of Chillicothe, Ohio, and outside of the bounda.ies of Camp 
Sheimao .vith instrnctions ~o stop Pll automobiles, th.> owne1s of which are 
rot so licensed, noel compel :-11 pP1sons in wilitary uniform, whether dis
charged or net, to be removed theiefrom. The 01de1 fwlher spccifi.es that 
in C!'se a driver dOE's not stop ,~her. ordered, the militmy pdicemen are 
01 dered to sht ot. 

Consideiab1e f1il:tion has naturnlly resulted and or. June 11, 1919, one 
Steve GE'nm stopped his nutcmcbile on said Frankf01t pike, outside of the 
limit of the said camp. He was crdcied to mcve and upon his failure to 
obPy immediately, wns ossaultPd and beaten and two shots were discharged 
into his automobile, which were evidently aimed at him. 

Complaints have been filed before a local magistrate against two military 
offieerR, charged with assault and battery, and agalll,'3t two other military 
officers, charged with shooting with intent to kill. 

I have been advised by the judge .tdvocate of Camp Sherman that these 
defendants will resort to their weapons if any attempt be made to serve the 
warrants. 
Query: 

1. To what extent has a military authority juriildiction over discharged 
soldiers? 

2. Are persons in the military service of the United States exempt 
from arrest by civil authori'ties under the above circumstances? 

For the reason that violence may result in effecting said arrests, I would 
appreciate your consideration hereof at your earliest convenience." 

It is noted that your first question is, "To what extent has a military authority 
jurisdit tion over discharged soldiers?" 

It may be suggested that an answer to your question lies in the consideration of 
article 2, of the articles of war. That article defines the persons who are subject to 
the articles of war and it will be quite apparent from readmg that article that a dis
charged soldier is not subject to martial law; and it follows that upon obtaining a 
final discharge from the military service the discharged soldier is not affected by or 
subject to the articles of war and the military 1uthorities have no jurisdiction over 
such discharged soldier. 

Your second question is, "Are persons in the military service of the United States 
exempt from arrest by civil authorities under the above circumstanc£S (as stated in 

https://spccifi.es
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your letter)?" Articles 12, 74, 93 and 117 of the articles of war are pertinent to your 
inquiry. 

Article 12, relating to the jurisdiction of ganeral courts martial, in part provides 
that they shall have power to try any person subject to military law for any crime 
or offense made punishable by these articles, and any other pen<on who by the law 
of war is subject to trial by military tribunals. 

Article 93 in part provides: 

"Any person subject to military law who commits manslaughter • * • 
assualt with irtent to commit any Mony or assault with intent to do bodily 
harm, shall be punished as court martial shall diiec.t." 

It is to be obse1ved that the courts martia.l :ne vested with jurisdiction to tiy 
offenses as above 1efer.ed to. 

Article 74 makes it obligatory up,m the comma-dirg officer, except in time of 
war, to assist in the apprehension of a person accused of a crlllle and to deliver such_ 
pe1son over to the civil authorities. 

Article 117 provides in part: 

"When any • • • mllllinal prosecu1 ion is ccmmenced in any court 
of the state against any • * * sddier * • * on account of any 
act done unde1 color of his office or status, or in respect 1o which he clalllls 
any right * * * under any law of the United S19i.es 1especting 1he 
militaiy forces theieof * * *, such suit or prosecuHon may * * * be 
removed for trial into the district court of the United Sta1es." 

In 6, Opinions of the Attorney-General (U. S.) page 413, in Steiner's Case, the-
syllabus is: _, 

"An officer or soldier of the army, who does an act crllllinal both by 
the miliiary and the general J.i.,w, is subject to be tried by the latter in PI'='f
erence to the former under certain conditions and li.initations." 

In the opinion of the then Attorney-General (1854), it is stated: 

"The military law, as it fxists in the United States, and in G1eat Britain,. 
from which country the substance of our jmisprudence was derived, is an 
exceptional code, applicable 1o a class of persons in given 1elations, but not. 
abroga1ing or de10gating from the general law of the land. By the geneial 
doctrine of Ameiica as well as of British law, an office1 or soldier of the army, 
who does an act which is crllllinal bolh by the militruy and by the general law, 
is subject to trial by the latte1, in preferer>ce 1o the fo1mer, under certain 
conditions and limitations." 

In Coleman vs. Tennessee, 97 U. S., 509, the syllabus ieads: 

"By the 30Lh section of the enrollment act, exclusive jurisdiction is not 
vested in t.he military tribunals therein mentioned, over offenses committed 
by persons in the military service of the United States, when the offense was 
committed in a loyal state where 1he civil comts were open." 

Sec:ion 30 of the act refeired to in the syllabus is si.inilai in effec1 to the p1ovisions 
of artirles 12 and 93, supra. 

https://1efer.ed
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In the Tennessee case 1.he cowt concluded that confen-ing such jurisdiction on 
the court martial does not disturb or deshoy the jurisdict.ion of the state's courts, 
as stated in the opinion: 

"But the seciiov does not make tne jurisdi. tion of the military tribunals 
exclusive cf ihat of the state courts. It does not declare that S1Jldie1s com
mit ting the offenses named sh«10l not be amell3bfe to punishment by the state 
courts. It simply declares that the offenses shall be 'punishable,' not that 
they shall b~ punished by the military courts; and this is merely saying that 
they may be thus punished. 

Previous to its enactment, the offenses designated were punishable by the 
state courts and persons in the military service who committed them were 
delivered over to those courts for t1ial; and it contains no wmds indicating 
an intention on the pa1t of congress to take from them the jurisdiction in 
this respect which they had always exercised. With the known hostility of the 
Ameiican people to any inlerference by the milit,uy with the regular adminis
tration of justice in the civil courts, no such intention should be ascribPd to 
congress in the absence of dear and direct language to that effect." 

In Franklin vs. United States, 216 U. S., 559, the syllabus is: 

"The contenticn that und.er U. S. Rev. Stat., sec:ticn 1342, article 62, U.S. 
Comp. St at., 1901, p. 957, a court martial has exci\.rsive jurisdiC'tion over 
crimes committed by a military officPr which are cognizable by c:ourts martial 
under the provisions of that article, is too cleaily unfounded to serve as the 
basis of a w.it of enor from the federal supreme court, to review a convic
tion in a circuit court." 

The provisions of Article 62, referred to in the syllabus, are similar to the present 
articles of war above quoted. The syllabus is supported by the opinion rendered by 
Mr. Chief Justice Fuller, which in part is: 

"It is well settled that the 62d article of war does not vest, nor purport 
to vest, exclusive jurisdiction in courts-martial, and that civil courts have 
concurrent jurisdiction over all offenses committed by a military officer 
which may be punished by a court-martial under the provisions of that 
article. 

In Grafton vs. United States, 206 U. S. 333, 348, 51 L. ed. 1084, 1089, 
27 Sup. Ct. Rep. 749, 11 A. & E. Ann. Cas., 640, it was expressly declared that 
the jurisdiction of courts-martial is not exclusive. Undoubtedly the general 
rule that the jurisdiction of civil courts is concurrent as to offenses triable 
before courts-martial. See opinion of Attorney-General Cushing, 6 Ops. 
Atty. Gen. 413, 419; United States vs. Clark, 31 Fed. 710." 

In Opinions of the Attorney-General (U. S.) Vol. 21, psge 88 (1894), the question 
was raised as to the liability of a soldier for violation of a city ordinance and the opinion 
of the Attorney-General, as shown at pa~e 89, was: 

''lf the fiist. question is answered affirmatively (that such ordinance 
was part of the law of the la,nd), I see no escape from the conclusion that a 
soldier may be arrested, tried and punished by the proper civil authority 
for the violation of a city ordinance." 

In view of the conclusions reached by the United States Supreme Court, as in-
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dicated above, this department is of the opinion that the jurisdiction conferred upon 
courts-martial is not exclusive. 

Respectfully, 
JOHN G. PRICE, 

Atturney-General. 

506. 

IXHERITANCE TAX-FEES OF PROBATE JUDGES AND Sf!ERIFFS
OTHER COSTS DISCUSSED. 

Probate 3udges are entitled to tax as fees, in proceedings to determine inheritance 
taxes, such fees as are allowed under sections 2900 and 2901 G. C., which are the same 
fees allowed to the clerk of courts for similar services. 

Sheriffs are entitled to fees fur -~ervices performed in inheritance tax ca.ses, whether 
in the service of subpoenas issued by the inheritance tax appraiser, or in the service of 
process issued by the court. 

No appraiser' fees are allowable in inheritance tax cases. 
No costs may be taxed for services rendered in connection with the hearing of excep

tions in the initial determination of the tax by the probate court. 

COLUMBUS, OHIO, July 22, 1919. 

Bureau of Inspection and Supervision of Public Offices, Co/um/tu.~, Ohio. 
GENTLEMEN:-! acknowledge receipt of your letter requesting the opinion of 

this department as follows: 

"We are enclosing you herewith copy of cost bill prescribed by this 
bureau for use by probate judges in taxing their fees under the old collateral 
inheritance tax laws, said bill being prescribed to conform with the opinion of 
the Attorney-General to be found in Opinions for 1917, Vol. 2, page 1061. 

Question: Can this same cost bill be used by probate judges under the new 
inheritance tax law, known as Amended Senate Bill 175, by merely eliminating 
the word 'collateral' in the heading and caption? 

We would ask you to review this bill with the view of approving or disap
proving same in whole or in pa1t." 

The cost bill, referring to General Code sections 1603, 2900 and 2901, specifies 
fees for the following services: 

PROBATE JuDGE's FEES. SHER,FF's FEES. 
1. Filing (- ___ ) praecipes, pleadings, sub-

poenas, cos't bill and other necessary 
documents. On subpoena. 

2. Noting the filing of same, except sub-
poena and praecipe therefor, on the 
docket (____ ). 

3. Taking ( ____) affidavits, including certifi-
cates and seal, (includes verifications 
to pleadings). 

4. Taking( ____ ) undertakings or bonds. 
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5. Issuing (____ ) writs, orders or notices, 
except subpoenas. 

6. Noting the issue of same on docket (-- __ ) 
7. Recording return of same on docket (____ ). 

Total Sheriff's Fees ________ _ 
8. Certificate of deposit on foreign writ. 
9. Certificate of opening deposition. 

10. Issuing subpoenas, ( ____ ) names. 
11. Swearing ( ____ ) witnesses. 
12. Each entry (---- entries) on journal-

per 100 words or fraction thereof. 
13. Indexing same( ____ ). 
14. Posting s~me on docket( ____ )_ 
15. :\laking ( ____ ) copies of pleadings, pro-

cess, record or files, inc. cert;f. and seal, 
(____ words), per lOOwords. 

16. Making complete recotd in cau,se, (___ _ 
words), per 100 words. 

17. Indexing same, each cause. 
18. Making cost bill, taxed but once. Sheriff ________________ Co. 
l!l. Entering on cash book costs received in 

edch cause. On subpoena. 

This cost bill, as you state, was prescribed for the old collateral inheritance tax 
law. The only mention in that law of fees and costs was in old section 5346 G. C., 
which provided that: 

"The fees of officers having duties to perform under the provisions of 
this subdivision of this chapter, shall be paid by the county from the county 
expense fund thereof, and shall be the same as allowed by law for similar 
services * * * " 

In the new inheritan_ce tax law the following provisions appear, relating to costs 
in the probate court: 

"Sec. 5348-10. Such fees oo are allowed by law to the probate judge for 
services performed under the provisions of this subdivision of this chapter, 
shall be fixed in each case and certified by him on the order fixing the taxes, 
together with t,he fees of the sheriff or other officers and the expenses of the 
county auditor. The county audit'or shall allow such fees and expelll,es out 
of said taxes when paid and credit the same to such fee funds, and draw his 
warrants on the treasurer in favor of the officers personally entitled thereto, 
payable from such taxes, as the case may require. 

Sec. 5346. * • • N"o costs shall be allowed by the probate court 
on such exceptions" (to the initial determination of taxes made by the pro
bate court). 

These sections assume that fees are taxable as in other cases, but do not expressly 
provide that such fees shall be the same as those allowed for similar services in other 
cases. 

As the bureau is advised in another opinion of even date herewith, the proceeding 
in the probate court for the assessment of the tax is a judicial proceeding. 

Section 1603 G. C. provides as follows: 

"For other services for which compensation is not otherwise provided 
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by law, the probate judge shall be allowed the same fees as are allowed the 
clerk of the court of common pleas for similar services." 

It will be observed that this section is broad enough to entitle the probate judge 
to charge for services similar to those rendered by the clerk of the common pleas court, 
wherever sucli services are required of him and no compensation is otherwise provided 
by law, the same fees as are allowed the clerk of the courts for such services. 

The inheritance trx law will require of the probate court some services at least 
for which compensation is not otherwise provided by law. Therefore section 1603 
G. C. by its own terms applies to the servires rendered under the inheritance tax law 
and refers us to the schedule of fees payable to the clerk of rourts. These are found 
in section 2900 and 2901, as fellows: 

"Sec. 2900. For the servires hereinafter specified; when rend'red, 
the clerk shall charge and collect the fees provided in this and the next fol
lowing section and no more:" (Then follow in the two sections detailed fees 
for various services). 

The cost bill submitted is in the opinion of this department correct, in that the 
services mentioned therein, for which fees may be charged, are all services that may 
conceivably be rendered by the probate judge acting as the clerk of his own court 
in an inheritance tax proceeding. This statement applies to the probate judge's fees. 

The cost bill also carries a column for sheriff's fees, depositions and appraiser's 
fee. No appraisers are allowable, as the work of appraisement is done through the 
county auditor, under the new statute. The sheriff may conceivably render serv
ices in the service of subpoenas, and it is possible that depositions may be used be
fore the probate court, although most of the testimony that will be adduced in the 
ordinary case will be that taken before the county auditor in his capacity of inher
itance tax appraiser. 

These possibilities raise the further question as to the interpretation of section 
5348-10 G. C., quoted supra. When it speaks of the certificate of the probate judge, 
it ii{cludes "the fees of the sheriff or other officers and the expense of the county 
auditor." This might refer back to the provisions of section 5341, which deals specif
ically with the fees "of the sheriff or other officer serving such subpoenas" issued by 
a county auditor in his capacity as inheritance tax appraiser. However, it is the 
opinion of this department that such is not the case and that the sheriff is entitled 
to fees for any services which he may render in :m inheritance tax proceeding, 
whether in the service of subpoenas issued by the county auditor as inheritance tax 
appraiser, or in the service of subpoenas issued by the probate judge in the making 
of an original order fixing the tax. 

Section 5346 G. C. specifically provides that "no costs shall be allowed by the 
probate court" in connection with exceptions to the original 3ppraisement and de
termination of taxes. The object of this seems to be to encourage parties to bring 
out all their evidence before the original order is made and to discourage the possible 
practice of allowing the original order to be made pro f orma and then reopening the 
matter by the filing of exceptions. 

In case any services are rendered by the sheriff or other officer, including the pro
bate court, at the instance of a party who files exceptions, such party must pay the 
fees without having them taxed as costs. Subject to this statement, however, the 
cost bill, in so far as 1t allows _fe.is for the sheriff, is proper. 

In passing, it is to be noted that the fees of the sheriff or other officer serving 
subpoenas issued by the county auditor are to be certified by the county auditor upon 
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his report to the probate judge, and audite:l and allowed by the probate judge (sec
tion 5341 G. C.) 

Respectfully, 
JOHN G. PRICE, 

A tlorney-General. 

507. 

AUDITOR OF STATE-CORRECT ERRORS IN" LIQUOR TAX ASSESS
MENTS SINCE PROHIBITION AMENDMENT EFFECTIVE. 

Since the state liquor licensing board has been abolished by force of the prohibuion 
amendment to the constitution, the prouision of section 6091 for the consent of the state liquor 
licensing board in the correction of errors in assessments of the liquor tax is to be disre
garded, and the auditor of state is now empowered to correct errors and remit assessments 
or increased assessments and penalties when found by him to be erroneously or illegally 
certified. 

CoLU11rnus1 Omo, July 22, 1919. 

HoN. A. V. DONAHEY, Auditor of State, Columbus, Ohio. 
DEAR Sni:-You recently requested my written opinion en the question of 

authority for correcting errors in as:essments of liquor tax, your communication bein" 
as follows: 

"Section 6091 G. C. provides that the auditor of state, with the consent 
and approval of the state liquor licensing board, may correct any errors or 
remit any assessments charged against dealers in intoxicating liquors under 
the Cain law previsions amendatory to the Dow-Aiken tax law. 

Statements accomp 1nied by affidavits have been submitted to this de
partment from certain dealers charged under the provisions aforesaid which 
indicate that there was both error and illegality in the charge made upon 
the certification of the state liquor licrnsing board. The evidence is so con
clusive that this department would not hesitate to act under section 6091 
G. C.; but we are in doubt as to our power to act inasmuch as there is no 
board which can givr consent to that action. 

Will you kindly give us an opinion as to whether or not we may act 
without consent in view of the fact that the board is now non-existent?" 

Section 6091 relating to the mattrr involved in your inquiry, is as follows: 

"The auditor of state, with the consent and approval of the state liquor 
licensing board, may correct any errors or remit any such assessment or in
creased assessment, together with the penalty thereon, if it is found to have 
been erroneously or illegally certified." 

Since the prohibition amendment to the constitution has become effective, re
sulting in the repeal of the statutes creating the state liquor licensing board, as deter
mined by the supreme court in the recent case of State ex rel. vs. Donahey, it follows 
that the provisioll.'3 of the statutes providing functions to be performed by that board 
have likewise been annulled. • 

The statute in question therefore is to be construed and applied without regard 
to such of its provisions as relate to the state liquor licensing board, or functions to be 
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performed thereby, and so construed, the statute authorizes the auditor of state to 
act in the matter of correcting errors and remitting assessments or increased assess
ments and penalties when found to be erroneously or illegally certified. 

I therefore advise that the authority so conferred upon the auditor of state under 
section 6091 may be exercised in accordance with the statute, eliminating therefrom 
the provision relating to the state liquor licensing board. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

508. 

APPROVAL OF FINAL RESOLUTIONS FOR CERTAIN ROAD IMPROVE-
1\1:ENT IN MIAMI, HAMILTON AND SUMMIT COUNTIES. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

CoLUMBUs, Omo, July 22, 1919. 

509. 

APPROVAL OF FINAL RESOLUTIONS FOR CERTAIN ROAD IMPROVE
MENTS IN SUMMIT COUNTY. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

CoLUMBus, Omo, July 22 ,1919. 

510. 

ROADS AND HIGHWAYS-UNDER PROVISIONS OF 6911 G. C. COUNTY 
SURVEYOR AND COUNTY COMMISSIONERS MUST AGREE WHEN 
ALTERNATE PLANS SUBMITTED. 

If, under section 6911 G. C. the county surveyor has prepared alternate plans, etc., 
the vote of the three county commissioners is without effect to adopt plans, etc., if the sur
veyor does not agree to such adoption. 

COLUMBUS, Omo, July 23, 1919. 

Bureau of Inspection and Supervision of Public Offices, Col-umbus, Ohio. 
GENTLEMEN:-In a communication of recent date, you call attention to section 

6911 G. C. (107 0. L. 96), reading as follows: 

"When the boa.rd of commissioners has determined that any road shall 
be constricted, reconstructed, improved or repaired, as herein provided for, 
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such board shall determine by resolution by unanimous vote, if acting without 
a petition, and by a majority vote, if acting upon a petition, the route and ter
mini of such road, the kind and extent of the improvement, and at the same 
time shall order the county surveyor t"o make suth surveys, plans, profile:;, 
c'ross-sections, estimates and specifications as may be required for such im
provement. The county commissioners may order the county surveyor to 
make alternate surveys, plans, profiles, cross-sections, estimates and specifi
cations, providing therein for different widths of roadway, different materials 
or other similar variations, and approve all or any number of such alternate 
surveys, plans, profiles, cross-sections, estimates and specifications. The 
county surveyor may, without instructions from the county commissioners, 
prepare alternate surveys, plans, profiles, cross-sections, eo-1:imates and speci
fications, providing therein for different widths of roadway, different mate
rials, 01 other similar variations. Where alternate surveys, plans, profiles, cross
sections, estimates and specifications are approved by the county commis
sioners or submitted by the county surveyor on his own motion the county 
commissioners and county surveyor sh'all after the opening of the bids agree 
which of such surveys, plans, profiles, cross-sections, estimates and speci
fications shall be finally adopted for the construction of the improvement." 

And, referring to the agreement mentioned in the la5t sentence of the section, you 
make the following inquiry: 

"In such agreement, will the votes of three commissioners be considered 
a majority or is it necessary that at least two of the commissioners and the 
surveyor vote together to constitute a majority?" 

Your inquiry may be briefly answe,ed by the statement that the county surveyor 
is an elective officer (section 2782), chosen by the voters independently of any action 
by the commissioners, and that, among his other duties, he "shall have charge of the 
construction, maintenance and repair of all bridges and highways within his county 
under the jurisdiction of the county commissioners" (section 7184). Assuredly the 
very purpose of section 6911 was to give the surveyor a voice in the matter of final 
adoption of plans, etc., when alternate plans have been prepared-a purpose entirely 
consistent with the duties devolving upon the surveyor. 

It follows, therefore, that the answer to your inquiry is that when alternate plans, 
etc., have been prepared, the vote of the three commissioners is without effect to adopt 
plans, etc., if the surveyor does not agree to such adoption. 

Very respectfully, 
JOHN G. PRICE, 

Attornry-Genera!. 
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511. 

SCHOOLS-PRESIDENTS OF RURAL AND VILLAGE BOARDS OF EDUCA
TION-EXPENSES HOW PAID- COUNTY BOARD OF EDUCATION 
THROUGH ITS SUPERINTENDENT HAS AUTHORITY TO ARRANGE 
ANNUAL MEETING OF MEMBERS OF BOARDS OF EDUCATION OF 
VARIOUS VILLAGE AND RURAL SCHOOL DISTRICTS-COUNTY 
BOARD OF EDUCATION DISBURSES ONLY COUNTY BOARD OF EDU
CATION FUND. 

1. The actual and necessary expenses of the presidents of the ru~al and village boards 
of education of a county, incurred while in attendance al a meeting for the election of a 
member of a county board of education, as proiided for in section 4729 G. C., shall be 
paui, out of the general fund in the county treasury. 

2. A county board of education, through its superintendent, has full authority to 
arrange for the time and place of holding the annual meeting of the members of the boards 
of education of the various village and rural school districts of the county, including the 
rental of a proper place for such meeting if necessary. 

3. The county board of education has authority under the statutes to disburse but 
one fund, viz., the county board of education fund. 

CoLUMBus, Omo, July 23, 1919. 

HoN. FRANl( CARPEN'IER, Prosecuting Attorney, Norwalk, Ohio. 
DEAR Srn:-Acknowledgment is made of your l"f'quest for an opinion of thl' 

Attorney-Genera.I upon the following statfment of facts: 

"1. Out of what fund should the actual and necessary expenses of 
the presidents of the rural and village boards d education of the county, in
curred while in attenclance at a meeting for the election of a member of the 
county board of education, as provided for in section 4729 General Code 
of Ohio, be paid? 

2. Has the county board of education the right to pay for a hall and 
other incidental expenses in connection with hol'c,ing an annual meeting o'f 
the members of the varicus rural and village boards of education of a county 
school district, as provided for uDder section 4747-1 General Code of Ohio? 

3. Has the county board of education the right to act as custodian of 
moneys paid into the county board of education fund from entertainments 
given by the county norma'l school, and teachers' contributions made by 
registration fees at the annu~l teachers' institute of the county, and pay the 
same out for the purposes designated by the county board of education and 
approved by those who have paid said moneys into said county board of 
education fund, said expenses including the purchasl' of supplies for said 
normal schocl and the payment of a serretary of said teachers' institute, 
etc.?" 

Bearing upon your first question from what fund the actul'l and necessary ex
penses of the presidents of rural and village boards cf education should be paid, where 
such presidents have met for the purpose of electing a member of the county board 
of education, section 4729 G. C. reads in part: 

"* • • Such expense shall be allowed by the county auditor and 
paid out of the rounty treasury upon the order of the chairman and rlerk 
of the meeting." 
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It will be not('d that the statement of the sPction in question is that such ex
penses shall be paid out of the county treasur.r, which means the general fund, and 
in the absence of any stipulation in the section as to fund such expenses should be 
paid from, the intent of the law is that the general fund is the one from which this 
payment for expenses that are actwu and necessary should be made. 

In reply t-0 your second question, as to whether a county board of education has 
the right to pay for a hall and other incidental expenses in connection with holding 
annual meetings of the members of the various rural and village boards of education 
of the county school district, section 4747-1 G. C., reads as follows: 

"Once each year all the members of the boards of education cf the various 
village and rural school districts within any county school district shall hold 
a meeting for the purpose of discussing matters relating to the schools of such 
county school district. The county superintendent shall arrange for the 
time and place of holding such meeting and shall also act as chairman." 

Under the statutes the county superintendent indicated in section 4747-1 G. C. 
is the executive officer of the county board of education and therefore has full power 
to act as the agent of the county board of education in the matter of securing a place 
for the annual meeting of all members of the village and rural school districts of the 
county, which the law contemplates shall be held once each year for the discussion 
of matters pertaining to the public schools of the county. It must be remembered 
that this is not a meeting of merely the presidents of the various village and rural 
district school boards, as is held for the election of a member of the county board of edu
cation, but it is a much larger meeting because rll the members of all the boards of 
education of the village and rural school districts are directed to attend and inasmuch 
as there are five members on each !oral school board, it will be seen that the meeting 
would be one that might require a room of some size for the proper accomm:idatio:i 
of these members who arc directed by law to attend such meeting once each year, 
and a room which the county board of eduration could contrcl might not be located 
in the county seat where it was dasired that such meeting should be held, and the 
iwhool rooms in surh county seat are very frequently under the control of the city 
board of education and not the county board of education. It is true that a court 
room in the court house might be used for this meeting, but even in that case the 
board of county commissioners would have to be consulted. It is the dear intent 
of the law that a proper place shall be provided for this meeting, and where it is neces
sary, in order to properly hold the meetings and accommodate the members who are 
direrted by law to attend, the county superintendent, as the agent of the county board 
of education, has full authority to arrange for a place for hclding such meeting, which 
would include rent for such place for that occasion, if it was necessary that rent should 
be paid, and this would not necess2rily include "other incidenfal expans:!s" unless 
such expenses were absolutely necessary in the proper holding of the meeting and 
attending to the business for which such meeting was c:i.lled. 

Replying to your third question, as to whether a county board of education has 
the right to act as custcdian of moneys paid into the county bond of educatioJ fund 
from entertainments given by the county -norm:i.l school and teachers' contributions 
made by registration fees at the annual teachers' institute of the county, :md to pay 
the same out for the purposas designated by the county board of education and ap
proved by those who have paid said moneys inw said county board of education fund, said 
expenses, including the purchase of supplies for said normal school, the payment of 
said teachers' institute, etc., it is advised that the county board of educPtion is a trustee 
of public moneys; that in its routine of business it must follow the language of the 
statutes the same as any other board of education in the paying out of money. It 
has full power to receive bequests and grants of money and when they are accepted 

28-Yol. 1.-A. G. 
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absolute title to the same rests in the board of education. You indicate here that 
certain expenditUI'('S of the county board of education would have to first be approved 
by those who have paid the moneys in, which is contrary to public policy in that the 
board of education has full control of its own expenditures and is not presumed to 
consult a private authority as to how and when it shall vote its funds, provided that 
it always remains within the authority granted by law. 

It is therefore the opinion of the Attorney-General that: 

1. The actual and necessary expenses of the presidents of the rural 
and village boards of education of a county, incurred while in attendance 
at a meeting for the election of a member of a county board of education, 
as provided for in section 4729 G. C., shall be paid out of the general fund 
in the county treasury. 

2. A county board of education, through its superintendent, has full 
authority to arrange for the time and place of holding the annual meeting 
of the members of the boards of education of the various village and rural 
school districts of the county, including the rental of a proper place for such 
meeting if necessary. 

3. The county board of education ri>nnot act as custodian of moneys 
where some private authority must first approve an expenditure by such 
board of education. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

512. 

COUNTY BOARD OF EDUCATION-UNDER SECTION 4747-3a G. C. CAN 
PAY EXPENSE OF MEETING OF MEMBERS OF BOARDS OF EDU
CATION OF COUNTY-WHAT SUCH EXPENSE MAY INCLUDE
MEMBERS OF VILLAGE AND RURAL BOARDS OF EDUCATION 
RECEIVE PAY FOR ATTENDANCE AT ABOVE MEETIXG-SEE 
108 0. L. 704. 

1. Under section 4747-3a the county board of education can pay the actua! neces
sary expense of the annual educational meeting of the members of the boards of edu
cation of the county school unit, provided for in section 4747-1 G. C. Such expense may 
include printing, sending notice to members and rental of place for meeting if such rental 
is absolu.tely necessap-y. 

2. Under section 4747-1, as amended in 108 0. L. 704, and ejfe,.ctive after Septem
ber, 1919, members of village and rural boards of education who aUend the annual edu
cational meeting may be paid two dollars by their focal board for such aUendance, upon 
fili'fli(J proper certificate with his local board. 

COLUMBUS, Omo, July 23, 1919. 

The Bureau of Inspection and Supervision of Public Offices, Columbm, Ohio. 
GENTLEMEN':-A~k.nowledgment i_s made of your letter of recent date requesting 

a written opinion as indicated in the following statement and question: 

We hereby call your at.tention to an opinion of Attorney-General 
J~eph McGhee, construing section 4747-1 G. C., as published in the Opin
ions of the Attorney-General for 1917, Vol. 1, page 254, and would respect-
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fully ask for yOOl' written opinion as to whether the enactment of supple
mentary section 4744-3a, as found in 107 0. L., 622, nullifies the opinion 
cited above?" 

It is found that the opinion to which you refei, appearing at page 254, Yol. 1, 
Opinions of the Attorney-General for 1917, makes che following-holding in it1> syllabus: 

·'Xo expenses, fees or salaries can be paid from the county board of edu
cation fund or any other fund, by reason of a meeting held under the pro
visions of section 4747-1 G. C." 

Section 4747-1 G. C. provides: 

"Once each year all the members of the boards of education of the various 
village and rural school districts within any county school district shall hold 
a meeting for the purpose of discussing the matters relating to the schools 
of such county school district. The county Eluperintendent shall arrange 
for the time and place of holding such meeting and shall also act as chairman." 

You now ask whether the supplementary s-0r,tion 4744-3a, as found in 107 0. L., 
622, r.u.llifi~3 the opinion cited above. -

Section 4744-3a, added in 107 0. L., after such opinion was issued, reads as fol
lows: 

"The county board of education is authorized to pay for the printing 
of programs, examinations and other necessary printinq supplies for the use 
of the county superintendent and the superintendents and teachers of the 
county school unit. The county board of education is authorized to pay 
the expenses of its educational meetings required by law." 

It is therefore necessary to analyze the meaning of the last sentence of such sup
plemeP._tary section 4744-3a, as to what is meant by the words "its educational meet
ings required by law," as it refers to the county board of education. This section 
was enacted after the opinion of the Attorney-General was rendered that there could 
be no expenses paid by the county board for the annual meeting of the school boards 
of the county district. There is nothing in the section which indicates that the county 
board of education members are not presumed to be present, for they usually are, 
having general charge of the village and rural s 

0 

chools of the county. The members 
of the county board of education are vitally interested in such meeting and it could 
properly be called an educational meeting of the county school unit mentioned in 
section 4744-3a and of which unit the county board is the head. 

It is not entirely clear what the genernl assembly may have meant in saying that 
the county board of education is au'thorized to pay thle expenses of "its educational 
meetings" required by law, for the reason that while the county board is directed to 
have a number of business meetingJi throughout the year, nowhere in the statutes 
is there found any mandate or au,thority for an educational meeting or meetings 
other than the one required in section 4747-1 G. C., and the county teachers' in
stitute, which is under the control of the county board of education and the expenses 
of which are provided for in section 7860 G. C., which.reads in part: 

"The expenses of conducting such institute shall be paid out of the county 
board of education fund upon the order of the presidents of the county board 
of education." 
It has been held in prior opinions of the Attorney-General that there can be in a county 
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but one teachers' institute each year and that is the one that is provided for in sec
tions 7859-7874 G. C. It is noted that section 4744-3a authorizes the payment of 
the expenses of the educational meetings of the county board of education that must 
be held as "required by law." It is entirely possible that the members of the county 
board of education do attend the annual meeting of all the members of the various 
village and rural school boards, for the law provides that this meeting shall be under 
the supervision of the county superintendent, who is also the executive officer of the 
county board. 

As the execuLive .officer of the county board has charge of the matter in full, it 
could logically be considered as being a county educational meeting required by law, 
and the county board has charge of educational affairs in the county school unit. 

Attention is invited to the fact that while supplemental section 4744-3a, enacted 
in 107 0. L., 622, does nullify the opinion heretofore issued by the Attorney-General 
on March 13, 1917, for the reason that such section provides for expenses of the ed
ucational meetings of the county board of education, such opinion will be further 
nullified after September, 1919, because there will appear in 108 0. L. 704 the new 
amended section 4747-1, reading as follows: 

"Once each year all the members of the boards of education of the va
rious village and rural school districts within any county school district, 
shall hold a meeting for the purpose of discussing matters relating to the 
schools of such county school district. The e-0unty superintenaent shall 
arrange for the time and place of holding s\J'°h meeting and shall act as chair
man thereof. ·· Each member of a rural ·~nd village board of education may 
receive the amount of $2.00 for attending such meeting, upon filing a cer
tificate for attendance thereof with the board of which he is a member, this 
to be in addition to the allowance made by rural board of education mem
bers under authority of section 4715." 

The new matter in section 4747-1 is the last sente11ee, which provides that $2.00 
may be paid to the members attending such annual meetiqg, but it is noted that such 
$2.00 shall come from the funds of the board of education of which the attending 
person is a member and not from any county board of education fund. The county 
superintendent, as agent of the county board of education, shall arrange for the time 
and place of holding such meeting and shall act as chairman thereof, for a general 
discussion of school matters in the various boards of the county school unit. Seem
ingly, therefore, bythe amendment added in 108 0. L. 704, section 4747-1, it was the 
belief of the general assembly that there would be some expense that such meeting 
could have, and it was necessary, therefore, to provide by supplemental sections 4747-1 
and 4747-3a G. C. for such additional expense. 

Taking this view of the question, it would seem, therefore, that while the county 
superintendent shall arrange for the time and place of holding such a meeting, the 
word "place" must be taken in its literal sense, that is, the building in the county 
where such annual meeting shall be held and not merely the town or district within 
the county for which location the meeting has been called, and it might be necessary 
to rent a suitable h<'ll, under unusual circumstances, but this is not to be encouraged. 

It is therefore the opinion of the Attorney-General that no expenses, fees or salaries 
can be paid from the county board of education fund or any other fund, for the annual 
meeting of the members of the various village and rural boards of education in a county 
school district, except those actual necessary expenses providecl for in section 4747-3a 
G. C., and, after September, 1919, the two doliar fee allowed attending members of 
rural and village boards, which fee shall be paid by their local board of education. 

Respertfully, 
JOHN G. PRICE, 

Attorney-General. 
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513. 

COlJXTY BOARD OF EDL'CATIOX-:\'"EW SCHOOL DISTRICT CREATED 
UXDER SECTIOX 4736 G. C.--OXE FRO:\I VILLAGE AXD COXTIGU-
0-CS RCRAL SCHOOL DISTRICT-OTHER FRO:\I TWO COXTIG"GO"CS 
VILLAGE DISTRICTS-XEW CREATED DISTRICT IS A VILLAGE 
SCHOOL DISTRICT. 

1. Whae the county board of education, under autharity of section 4736 G. C., has 
created a new school district out of a uillage school district, containing a lax valuation of 
not less than 8500,000.00, and a rural school district contiguous thereto, under the pro
visions of section 4681 G. C., such newly created district shall be a uillage school district. 

2. Where a county board of eduration, under autharity of section 4736 G. C., has 
rreated a new school district from the terrilary of two contiguous uillage school districts, each 
with a tax valuation of 8500,000.0V or mare, under the provisions of section 4681 G. C., 
such newly created district is a tillage school district. 

CoLUMBus, Omo, July 23, 1919. 

HoN. MERVIN DAY, Prosecuting Allarney, Paulding, Ohio. 
DEAR Sm:-Arknowledgment is made of your request for an opinion upon the 

following two questions: 

"l. Where the county board of education, under the authority of section 
4736 G. C. has created a new school district out of a village school district con
taining a tax valuation of not less than $500,00C.00, and a rural school district 
contiguous thereto, it being understood that the board of education had 
previously abclished both districts in order that they might create one new 
school district, then by whr,t n::,me or designation sh:ill the newly created 
district be known; sh..11 it be c lled a village school district or a rural srhool 
district, under section 4681 G. C.? 

2. Having reference to the same sections, and where there are two con
tiguous village school districts, each with a tax valuation of $500,000.00 or 
more, and the botird of education abolishes both village districts and creates 
from their territory one new district, then in th:>.t <ase, what shall the name 
or designation of the newly created district be, as to whether it shall be er.lied 
a village district or a rural distrH?" 

Section 4679 G. C. reads as follows: 

"The school districts of the sbtc <hall be styled respectively, city school 
districts, village school districts, rural school districts and county school 
distrirts. 

Section 4681 G. C. provides: 

"Each village, together with the territory p,ttached to it for school pur
poses, and excluding the territory within its corporate limits detached for 
school purposes, and having in the-district thus formed a·total tax valuaticn of 
not les~ than five hundred thousand dollars, shall constitute a village school 
district." 

Section 4736 G. C. provides in part: 

"ThE' county board of education shall arrange the school districts accord-
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ing to topography and population in order that the schools may be most 
easily arcessible t-0 the pupils, and shall file with the board or boards of educa
tion in the territory afferted, a written notire of such proposed arrang:-ment. 
* * * The county board of education is hereby authorized to create a 
school district from one or more school districts or parts thereof." 

From your statement of facts it is assumed that the creation of the new districts 
mentioned in both of your questions has been made in regular manner, in compliance 
with law, and the questicn now arises as to whether, under your question 1, a new 
sch('()l district created out of a village district and a rurlll district contiguous thereto, 
and having a tax va.luation of not less than $500,000.00, is either a village school dis
trict or a rural school o.istrict. 

Your special attention is invited to section 4681, which clearly provides that each 
village, together with the territory attacher, to it for school purposes, and having in 
the district thus formed a total tax valuaticn of not less than $500,000.00, shall con
stitut,e a viUage school district. From your statement of facts it is noted that such 
village school district, prior to the creation of the new district, had a tax valuation of 
not less than $500,000.00, and of course with the added territory from the rural school 
district to the new district, the figures of $500,000.00, as a tax valuation in such new 
distrirt, would be augmented, and hiwing a tax valulltion in the erlarged district in 
excess of the figures given in section 4681 G. C., which defines a village school clistrict, 
it must follow that such enlarged new district, with a tax valu2tion which you indicate, 
and containing a village school c'istrict., could no't be a rurd school district, but would 
be a village school district under section 4681 G. C. 

Coming to your second question, which indicates that two contiguous village 
school districts, each with a tax vahwtion of $500,C00.00 or more, have been legally 
abolished by the county board of educat.ion, attention is invited again to section 4681, 
and the same reasoning would prev2il, viz.: that under section 4781 a villagr, together 
with the territory attached to it for school purposes, and having in the district thus 
formed a total t9x Vllluation of not less than $500,000.00, shell constitute a village 
school district and cannot be a rural school district. 

It is, therefore, the opinion of the Attorney-Gener.ii: 
(1) Where the county board of education, under authority of section 4736 G. C., 

has created a new school cl¼itrict out of a village school district, cont1iriing a tax Vl!lua
tioP of not less thlln $500,000.00, and a rural school district contiguous thereto, under 
the provisions of section 4681 G. C., surh newly created district shall be a village school 
district. 

(2) Where a county board of eduration, under authority of section 4736 G. C., 
has created a new school district from the territory of two contiguc,us village school 
districts, each with a tax valuation of :5500,000.00 or more, under the provisions of sec
tion 4681 G. C., such ne.vly created distrirt is a village school district. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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514. 

SCHOOLHOUSES-RENTAL OF TEMPORARY ROO::\I DOES NOT CONSTJ
TL'TE SCHOOL BUILDING-WHEN ORDER OF CHIEF DEP"GTY IN
SPECTOR OF WORKSHOPS AXD FACTORIES :\!"CST BE OBEYED
SUCH OFFICER WITHOUT AUTHORITY TO ORDER ERECTION OF 
NEW BCILDING-WHEN BOARD REQUIRED TO PROVIDE SUIT
ABLE SPACE-HOW BOARD CAN PROVIDE FOR SUCH EMERGENCY. 

1. Where a board of education under section 7620 G. C. rents or leases rooms fur 
temporary school purposes, such rooms do not constitute a school building within the mean
ing of section 7630-1 G. C. 

2. An order plaeed by the chief deputy inspector of workshops and factories against 
a school building as being inadequate in space, air and light, or unsafe for pupils greater 
than a designated number, and p'rohibiting the use of such building if overcrcu·ded, must 
be obeyed. 

3. The chief deputy inspector of workshops and factories has full a7.!.fhority to pro
hibit the use of a public building and order changes, alterations, additions, repairs and 
installations of appliances on such buildings, but has no authority to order the erection 
of a new building and thereby deprive an official or board of its right to rent or lease other 
space. 

4. Where the chief deputy inspector of workshops and factories issues an order 
against a public school buildiT¥,, that it is inadequate or unsafe for an overflow of pupils, 
and such excess number of pupils is thereby without proper school facilities, the board of 
education must provide suitable space, and an emergency is created. 

5. Such board of education can meet such emergency by renting or leasing rooms 
for school purposes under section 7620 G. C., and if none are available in the district, the 
board can issue bonds for a new school building, upon vote of the electors, to meet S'UX:h 
emergency, without regard to the limitations of the Smith One Per Cent. Law, but such 
bond issue regularly made as prozided in section 7630-1 G. C. can be only on the erecting 
of a new building and provi.~J'.nn for the purpose of a site and the furnishing of tl,e building 
must be made in accordance with section 7625 G. C., which provides that levy for intere11t 
and sinking f und8 must be within the fifteen mill limitation. 

Cou;~rncs, OBio, July 23, 191:). 

HoN. HARRY A. s~nTH, Prosecuting Attorney, Caldwell, Ohio. 
DE,.\R Sm:-Acknowledgment is made of your letter in which you request an 

opinion on the following statement of facts: 

"1. The board of education of Caldwell village school di~trict }as two 
school buildings which are inadequate to accommodate its pupils, nccei,1-itating 
the leasing of odditional room for about 75 pupils. These lersed rooms com
p1ise the second floor of a privrte busin<'e& block in this villa~c and have been 
used fo1 school purposes for a numbe1 of years. If the use of these rooms for 
school purposes be p1ohibited by the inspec't-Or of workshops t•nd factories, 
would an emergency be created such as would' permit the budget commission 
of this county to exceed the maximum tax rate in levying taxes to meet the 
interest and sinking fund on an issue of bonds authorized by a vote of the 
electors of the district under sections 7630-1 and 5649-4 of our Genernl Code? 
In other word~, would the word 'schoolhouse,' as found in the second claus~ 
of section 763(}.1 of the Geneial Code, include rooms as above referred to'? 

2. Could the p.oceeds of said bond issue be used by said board in pur
chasing a new site, erecting a school building the1eon and equipping and 
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fum,ishing the same, or would the money for a new site and furnishing and 
equipping of building have to be raised by a separate bond issue, the levy for 
interest and sinking fund of which would have to be within the 15 mills":" 

Attention is fast invited to section 7620 G. C., which reads in part as follows: 

'·The board of education of a district may build, enlarge, repair and furnish 
the necessary school houses, purchase'or lease sites therefor, or rights of way 
thereto or purchase or lease real estate to be used as playgrounds for children, 
or rent svit.Lole school rooms, provide the necessary apparatus and make .1ll 
other necessery provisions for the schools under its control. It also shall * * 
m.11:e o!l other provisfons necessary for the convenience ,,n•l prosperit11 of the 
schools within the subdistmte." (102 0. L., 4t\J). 

It will be noted horn the above sect.ion tl•at thr. powers cf the board of educat:on 
are rather sweeping on the question of providing school iaci,ities, the fundamental 
idea being that the schools must be kept going, for after enume,rating various powers 
in detail, the section says in two places that "the board * * * shali make all 
other necessary provisions" for the conve>nience and prosperity of the schools. It fol
lows, however, that in the making of all other necessary provisions by the boord, those 
statutes which speak in detail on certain matters must be adhered to. 

You say that for a number of years the Caldwell village board of education has 
leased additional rooms on the second floor of a business block, for school purposes, 
the two reguhr school buildings being inadequate for present needs. This was en
tirely regular under section 7620 G. C., above quoted, for boards of education have 
power to rent or lease buildings for school purposes at any time, and under said section 
7620 G. C. it is for the board of education in a district to say whether they will rent or 
lease suitable school rooms or whether they will erect a new building where buildings or 
rooms now used are not in compliance with law. The board of education of a district 
knows the condition of the finances of the district and is responsible for the same in 
their proper expenditure. 

Your statement of facts says the chief deputy inspector of workshops and fac
tories, in the discharge of his du.ties, has prohibited the use after the present term of 
school ends, of the rooms located on the second floor of the Shafer building in Cald
well, and which 10oms have been leased by the board of education for school purposes 
in the past and used therefor. You further say that these rooms accommodate about 
seventy-five pupils of the Caldwell village school district placed therein because the 
two regular school buildings are inadeq=te for the number of pupils and that such 
condition has obtained for some time; and desire to know if such temporary leased 
location is a "school-house," within the meaning of the statutes. It is clear that the 
word "school-house" as used in the law, contemplates a degree of permanence that 
does not obtain in the case of rented rooms where the title to the property is always in 
a private party. Thus the overflow of pupils might be in one rented building one year 
and in another building the neid; year. A board of education in its power under sec
tion 7620 G. C. could rent temporary rooms for school purposes knowing they would 
not pass a rigid inspection of the division of workshops and factories; when such in
spection is made and an order issued against the further use of such temporary rooms 
for school purposes, the board could plead an emergency for a bond issue for a new 
''school house" because such rooms had been condemned; but the board has not been 
deprived of the use of one of its school houses, but merely forbidden to use such leased 
rooms for further school purposes and still has the leeway of renting or leasing similar 
space in another bui)ding (if available) that might pass the inspection of the state 
officials. Beyond the degree of prohibiting the use of present school rooms, if they can 
not be repaired as he may requii;e, the chief deputy of workshops and factories cannot 



ATTOR~"'EY-GEXERAL. 873 

go. He has full power to direct that suifable accommodations of all necessary kinds 
be furnj,shed by the board of education and take proper steps to see that they are fur
nished by prohibiting the use of any school building that is over-crowded or unsafe 
and cannot be used as intended, ·without violating the law. But the choice of renting 
or leasing other rooms that might be satisfactory cannot be taken from the board of 
education by any official; the board must provide suitable facilities for every pupil in 
the district in some form or other, but such facilities are not limited to new buildings 
necessarily. A board might have sufficient funds in its treasury to cover a lease, but 
would hardly have a fund sufficient to erect a new building, and in the latter event 
a bond issue would be necessary and the statutes governing school bond issues and 
school taxation would operate. But such bond issue cannot be predicated upon the 
fact that temporary school rooms have been condemned by the chief deputy inspector 
of workshops and factories, for the board still has the privilegP. of leasing or renting 
other rooms and such privilege cannot be taken from the board by any other author
ity, but such rooms must conform to the requirements of the division of workshops 
and factories. 

In this particular case the order of the chief deputy inspector of workshops and 
factories reads in full: 

"School Order No. 221-(1) 
These rooms are without adequate air space or sufficient light. Light 

being at a ratio of one square foot of glass to about 18 square feet of floor 
arPa and more cannot be obtained. Is without proper ventilation, without 
sufficient heat and without the proper means of ingress and egress, ·without 
proper number of water closets for accommodation of schocl; therefore the 
use of these rooms for school purposes after the present term of school is 
forbidden. New and adequate school room must be erected for the accom
modation of the school, before the school year of 1919-20. 

Plars and Rperifications for same must be submitted in duplicate to 
this department before the work is begun. 

I refer you to sections 4648-4657, 1031-1037, Ohio General Code. 
Awaiting notification immediately upon compliance." 

Here the chief deputy inspector of workshops and factories orders that a "new 
and adequate school room must be erected for the accommodation of the school before 
the school year of 1919-20" and that "plans and specifications for same must be sub
mitted in duplicate to this department before the work is begun," basing suth new 
building order on these temporary school rooms. Such orC:er takes from the board 
of cducaticn its privileges granted in section 7620 G. C., to lease or rent other rooms 
in the district. The decision as to whether it shall loose er rent, or erect a new build
ing, rests first with the board of education. The chief deputy inspector of workshops 
and factories um prohibit the use of any school building or other public building where 
persons assemble, if it has not the "proper fire prctection, fire escapes, exits, emer
gency exits, hallways, air space. light and such other matters which relate to the health 
and safety of those assamblcd in such structures." (Section 1031 G. C.) Such official 
can forbid the usa of a school building, theater or other building for the use or oc
cupancy of more than a designated number measured by the law and regulations which 
govern his activities, and if an inspection of the regular school houses in a district 
shows that any of them are crowded beyond the regulations set by law, he can forbid 
their use for any greoter than a designated number, where air space, light, seating 
arrangements and tcilet facilities, or any of them, are inadequate er would be in
adequat~ for a greater number. 

And if the chief deputy inspector of workshops and factories orders that no greater 
number than he designates shall use a school building and its use by a greater number 
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is prohibited by him, and such order leav~s a group of pupils without school facilities 
as required by law, an emergency is created which the board of education must meet 
by providing other school space by renting, leasing or erecting a building, but it is 
for the board to decide which will be done; and if the board decides to erect a builjiing 
or alter any rooms, then must the plans and specificaticns be submitted to the in
spector of workshops and factories, as required in section 1035 G. C. 

Section 1037 G. C. says in part: 

""Whoever, being a * * * member of a board and * * * in 
control of any building mentioned in section ten hundred and thirty-one of 
this chapter * * * permits the use of such building in violation of any 
order prohibiting its use issued l.'S provided by low, or fails to comply with 
an order so issued relating to the change, improvement or repair of such 
building slMll be fined not less than ten dollars, nor more than one hundred 
dollars, and each d.1y that such use or failure contirues shall constitute a 
separate offense." 

So it is mandatory upon a board to furnish space that is satisfactory to the re
quirements of the law, and if one of their regular school buildings has been pronbunced 
inadequate for the number of pupils entitled to attend such school, ;,,n emergency is 
created, for the whole· number of pupils must have equal and sufficiPnt school facili
ties, and any school district that does not furnish its pupils with ample facilities as 
to space, seating, air and light, as well as physical safety, is derelict under the law. 

That an order against a school builcing by the chief inspector of workshops and 
fact-0ries creates an emergency, is amply sustained by the preceding attorneys-general 
as follows: 

In opinion found in Vol. I of Annual Report of Attorney-General for 1914, at 
p. 548, it is held : 

"Where the inspector of workshops and factories prohibits the use of a 
school house until certain repairs are made, but the board of education decides 
to erect a new school building instead, and the electors vote for a $25,000 bond 
issue for the construction thereof, but cannot levy sufficient taxes to pay 
bonds and maintain school, there would be an emergency within the mean
ing of section 5649-4 General Code, and the necessary taxes for the retire
ment of bonds required for the purpose might be levied outside of all limita
tions of law." 

Again, on p. 1715 of Vol. II, Annual Report of Attorney-General for 1913, it 
was held: 

"Where the industrial commission and its deputy in charge of workshops, 
factories and public buildings condemn the use of a public school building for 
school purposes, the order must be complied with and an emergency is created. 

If boni:ls are issued by the board of education, with the approval of the 
majority of the electors, at a special election, the tax levies necessary to 
carry these bonds may be made outside- of the limitations of the Smith one 
per cent law. Such is the effect of the amendment to section 5649-4, General 
Code." 

Bearing directly en the powers granted to boards of education under section 
7630-1 G. C., and section 5649-4 G. C., in cases where school buildings have been 
condemned by state authority, the following excerpts from prior opinions of this de
partment are here given: 
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"In case of the condemnation of a school building by the state building 
inspector, levies for the necessary repairs are not entitled to exemption from 
all limitations under sections 7630-1 and 5649-4, General Code, unless bonds 
are issued by a vote of the people, in which event the interest and sinking 
fund levies will be exempt from the limitation. Simple repair levies made 
under these circumstances are subject to all the limitations of law." 

Vol. ll, Annual Report of Attorney-General for 1914, p. 1328: 

"Under section 7630-1 General Code, a school building condemned by 
the chief inspector of workshops and factories may be rebuilt or repaired. 
The money may be borrowed therefor, regardless of the Smith law limita
tions." 

Vol. I, Annual Report Attorney-General for 1913, p. 14. 

"Where under authority of section 7603-1 G. C. bc1,1ds are issued by a. 
board of education for the purpose of constructing a new school building, 
in compliance with the oi:der of the state inspector of workshops and fac
tories, and thereafter a sinking fund levy cannot be made for the purpose 
of }fuying the interest on said bonds and retiring the same at maturity with
out exceeding the fifteen mill limitatic,n provided by law, said board of edu
cation may make s.iid levy under authority of said section 7630-1 G. C., 
and section 5649-4 G. C., irrespective of the limits provided by sections 
5649-2 to 5649-5b G. C., and referred to in said section 5649-4 G. C." 

Vol. II, Opinions of Attorney-Genernl for 1915, p. 1263. 

"A levy for thE' payment of principal and interest on bonds issued to 
erect or repair school buildings, rendered necess Lry as a compliance with the 
orders of the chief inspector of workshops and factories or by the destruction 
of school buildings by fire or other casualty, said bonds being issued pursuant 
to a vote of the people, is not within the five mill limitation or any of the other 
limitations of the Smith one per cent law. 

A board of education not having fully exercised the authority conferred 
by lsw to levy taxes for sinking fund and interest on bonds fa~ling due, is 
not authorized to borrow money or issue bonds for the purpose of extending 
or refunding said indebtedness under the provisions of section 5656 G. C." 

Vol. I, Opinions of Att-Orney-General fer 1915, p. 523. 

"Follo"ing the above opinions, then, I advise )OU that where the chief 
deputy of the department of inspection, division of workshops, factories 
and public buildings, prohibits the use of school houses for their intended JYUT
pose, and the board of education is without funds to rebuild or repair same, 
or to build a new school house for the proper accommodation of the school 
youth, and that the funds for said purpose cannot be n'ised under the pro
visions of sectic.ns 7625, 7626, 7627, 7628 and 7629 G. C., because of the limits 
of taxation applicable to such school district, then if under the provisions 
of section 7625, 7626 ancl 7627 G. C. bonds are sold, such an emergency exists 
as will permit the levy of taxes to pay the bonds, and the interest thereon, outside: 
of any limitations of the Smith one per cent law." 

(Vc,J. lII, Opinions of Attorney-General for 1917, p. 2355, p. 2357.) 
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Coming to your second query, as to whether the proceeds of such bond issue 
could be used by the board in purchasing a new site and equipping and furnishing 
the school building erected thereon, attention is invited to Opinion Xo. 1110 of the 
Attorney-Geneial, appearing in Vol. II, Ann. Rep. of Atty. Gen., 1914, p. 1128, whernin 
he says: 

"It is clear that this section (7630-1) confers authority to issue bonds only 
fo1 the purpose of rebuilding, repairing and constructing school houses. The 
authority to issue bonds for the purpose of acquiring a site for a school house is 
to be found in section 7625, General Code. Interest and sinking fund levies 
for the retirement of bonds issued for the purpose of seeming a site fo1 a school 
house must be made within the limitations of the Smith law. 

Upon the approval of the electors, as provided in section 7625, then, to the 
extent that they involve the acquisition of a site, at least, they are subject to the 
fifteen mill limitation as imposed by section 5649-5b, as amended 103 0. L., 57; 
and this limitation cannot be exceeded, as you suggest, by f vote of the people 
taken under authority of sections 5649-5b and 5649-5a, General Code. 

In short, then, I am of the opinion tbat in no way can bonds be issued for 
the acquisition of a school house site so as to take out of the fifteen mill limita
tion of the Smith law the interest and sinking fund levies necessary to rejie 
such bonds, but that under the circumstances mentioned by you a separate issue 
of bonds for the construction of a new school house on a new site, when the 
necessity for having a new school house arises from the condemnation of the 
old one by the state authorities, and the other conditions of section 7631 
have been satisfied, the interest and sinking fund levies to retire such bonds 
are outside of the fifteen mill limitation." 

In this latter view the present Attorney-Geneial fully concurs, for section 7625 
G. C. clearly provides for the purchasing of a site and the furaishing of the building 
after it is erected. 

It is, therefore, the opinion of the ALtorney-General: 
(1) Where a board of education under section 7620 G. C. rents or leases rooms 

for tempora1y school purposes, such rooms do not constitute a school building within 
the meaning of section 7630-1 G. C. 

(2) An order placed by the chief deputy inspertor of workshops and factories 
against a school building as being inadequate in space, air and light, or unsafe for 
pupils greater than a designated number, and prohibiting the use of such building 
if overcrowded, must be obeyed. 

(3) The chief deputy inspector of workshops and factories has full autho1ity 
to prohibit the use of a public building and order changes, alterations, additions, re
pairs and installation of appliances on such building, but has no authority to order 
the erection of a new building and thereby deprive an official or board of its right to rent 
or lease other space. 

(4) Where the chief deputy inspector of workshops and factories issues an order 
against a public school building, that it is inadequate or unsafe for an overflow of 
pupils, and such excess number of pupils is thereby without proper school facilities, 
the board of education must provide suitable space, and an emergency is created. 

(5) Such board of education can meet such emergency by leasing or renting 
rooms for school purposes under section 7620 G. C., and if none are availabl~ in the 
district, the bo.a'rd can i,ssuie bonds for a new school building, upon vote of the electors, 
to meet such emergency, without regard to the limitations of the Smith one per cent. 
law, but such bond issue regularly made as provided in section 7630-1 G. C. can be 
only on the erecting of a new building and provision for the purchase of a site and 
the furnishing of the building must be made in accordance with section 7625 G. C., 



.A.TTORXEY-GE::<.ER.lL. 877 

which provides that levy for inter 1st and sinking funds must be within the fifteen mill 
limitation. 

Respect! ully, 
Jom; G. PRICE, 

Attorney-General. 

515. 

COUXTY BOARD OF EDL'CATIOX-ELECTIOX TO :\IE:\lBERSHIP IX 
SUCH BOARD-WHERE PRESIDENTS OF VILLAGE AXD RCRAL 
BOARDS OF ED"L'CATIOX HAVE FAILED TO ELECT :\IE:\IBER 
WHOSE TER:\I EXPIRED-HOLDS lINTIL SL'CCESSOR ELECTED
PROCEDURE WHEN COUNTY SUPERINTENDENT NEGLECTS TO CALL 
:\IEETING OF PRESIDENTS OF VILLAGE AND RURAL BOARDS 
OF EDUCATION TO ELECT :\-!EMBER-COUNTY BOARD CAN NOT 
FILL VACANCY AT SA:\IE :\IEETING :\IE:\IBER'S RESIGNATION 
ACCEPTED. 

1. Where the presidents of uillage and rural boards of education have failed to elect 
a member of the county board of education in January, the member of the county board, 
whose term has expired, holds over until his successor is elected lnJ the presidents of the village 
and rurol boards, and the member-elect has qualified. 

2. Where the county superintendent of schools· has neglected and refused to call a 
meeting of the presidents of the village and rural boards of education after January, for the 
purpose of electing the successor of a county board member whose term has expired, such 
district presidents can isS!le their own call for a meeting, giving reasonable notice to oil 
district presidents in the county school district, and a person receiving a majority t•ote of 
all the village and rural districts of the county school district, for the office of member of 
the county board of education, is a legally elected member of such couniy board of education. 

3. Under section 4748 G. C. a board of education cannot fill a mcancy in such boards 
at the same meeting in which it accepts a resignation. 

CowMm:;s, OHIO, July 23, 1919. 

Rox. WALTER S. RuFF, Prosecuting Attorney, Canton, Ohio. 
DEAR Sm:-Acknowledgment is made of your request for an opinion on the 

following statement of facts· 

":\Ir. :\foulton was elected by the presidents of the various village and 
rural school boards of Stark county in December, 1916. :\Ir. :\Ioulton was 
ousted by quo warranto proceedings in the supreme court on the groupd that 
the member of the cow1ty board of education should have been elected by the 
p;e~idents of the various village and rural school districts which met on the 
third :\Ionday of January, 1917. Mr. Moulton was elected to t-ake the place 
of A. B. Wingate whose term expired the third Saturday of January, 1917. 
A. B. Wingate was therefore t,he legal member of the county board of education 
until his successor was elected and qUJUified. However, January 17, l!ll8, and 
before :\Ir. :\Ioulton was ousted by the supreme court of Ohio, A. B. Wingate 
tendered his resignation to the county board of education. There were, 
therefore, only four legal members of the county board of education, no person 
having been elected by the presidents of the various village and rural sc.hool 
boards in January, 1917, as provided by law. However, after :\Ir. Wingate 
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resigned the presidents of the various village and rural school boards of Stark 
county requested the county superintendent to call a meeting of said presi
dents for the purpose of electing a member of the county board of education 
for five years beginning on the third Saturday of January, 1917, there having 
been no election. Said county superintendent neglected and refused to 
issue said call and in January, 1918, several of the presidents of the various vil
lage and rural school boards issued a written call according to law to all of 
the village and rural school board presidents of Stark county to meet in the 
office of the county board of education for the purpose of electing a county 
board member for a term of five years commencing on the third Saturday of 
January, 1917. In pursuance to said call a ma·,ority of said board presidents 
met and elected A. A. Kurtz as a member of the Stark county board of educa
tion for a term of five years commencing on the third Saturday of January, 
1917. The Stark county board of education claimed there was a vacancy 
and attempted to fill the vacancy by appointing Amos C. Myers for a term 
of five years beginning on the third Saturday of January, 1917. 

Question: Whether or not Amos C. Myers or A. A. Kurtz is a legal 
member of the county board of •education? 

After going into these facts more fully we are of the opinion that there 
was not a vacancy under secticn 4748 of the General Code and that Amos 
C. Myers is therefore not a legal member of the C'ounty board of education, 
but that A. A, Kurtz who was elected by the presic'ents of the various village 
and rural school boards is the legal member. We were formerly of the opinion 
that Mr. Myers was the legal member but after getting more facts in the 
matter and studying opinion No. 177 issued by the Attcrney-General April 
8, 1919, 'we are now of the opinion that there was no vacancy as provided in sec
tion 4748, but there was simply a non-('lection which, of course, should be 
filled by election of the presidents of the various village and rural school 
boards." 

The facts herein are similar in a degree to those in opinion No. 177 issued by this 
department April 8, 1919, copy of which you have at hand. In that opinion the 
matter of filling positions in county boards of education since their creation by the new 
School Code in 1914 is treated at length, citing court decisions and former opinions· 
of the Attorney-General that were ir! point. It was held in opinion No. 177 (1919) 
that a member of the county board of education elected in December, 1916, for the 
term beginning the third Saturday in January, 1917, had.no title to such office because 
he was chosen by the wrong personnel of presidents of village and rural boards, that 
is, those in office in 1916 rather than the new personnel cf 1917 which had the power 
to fill the 1917 vacancy; that where the 1917 group of presidents failed to elect, the 
member whose term was to expire in Janauary, 1917, would hold over until his suc
cessor was elected and qualified; that based upon the decision in the case of Scott vs. 
Ryan, 95 0. S., 405, wherein Scott was elected a member of the county board of edu
cation by the presidents of the village and district boards on April 3, 1916 and seated 
by the court, for the term ending in January, 1921, it was held that the presidents 
could be called together at a later time to make the election whi<'h they had failed to 
make in January. 

Appearing under the head of "County School Districts." section 4728 G. C. reads 
in part: 

"Each county school district shall be under the supervision and control 
of a county board of education composed of five members who shall be elected 
by the presidents of the various village and rural boards of education in such 
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county schod c'istrict. Each district shall have ~e vote in the election of 
members of the county board of education * • .._,, 

The above section is part of the new schocl code, establishing county boards of 
education which did not exist in Ohio prior to 1914. The clear intent of the section 
is that the members d the rounty board shall get their grant of power from the ac
tion of all the districts through the presidents of each, for "each di.9trict shall have 
one vote." The group of presidents is a continuing body that cz.n be ealled into ac
tion on short notice, and the presidents come direct from the districts, that is, the 
people themselves. 

Section 4729 G. C., passed February 17, 1914, reads in part: 

"On the second Saturday in June, 1914, the presidents of the boards of 
educaticn of the various village and rural school districts in each county 
school district shall meet and elect the five members of the county board of 
education, one for one year, one for two years, one for three years, one for 
four years and one for five years, and until their sucressors are elacted and 
qualified. The terms of office of such members shall begin on the fifteenth 
of July, 1914, and each year thereafter on the third Saturday of January. 
Each year thereafter or:e member of the county board of education shall be 
elected in the same manner for a term of five years. * * *" 

It is·noted in the above section that members of county boards of education are 
to serve until their successors are elected and qualified. It would seem therefore that 
regardless of any resignation a member would continue as such until his successor 
was not only elected but had qualified. 

In the case before us Mr. Moulton was elected in the place of A. B. Wingate, 
a member of the St:nk county board of education whose term expired the third Satur
day in January, 1917, but Moulton was elected in December, 1916, by the wrong 
personnel of presidents, which changes just prior to the third Saturday in earh Jan
uary. On the point of being elected by the wrong grcmp of presidents and at the wrong 
time Moulton was ousted by the supreme court of Ohio, and thus Mr. Wingate was 
the legal member of the county board until his successor was elected and qualified, 
for Moulton had been disqualified by the court, and Moulton was not a successor 
of Wingate and one who had qualified as his successor. 

It is found that following the election of Moultcn in December, 1916, for the 
term beginning the third Saturday in January, 1917, and which was irregular, the matter 
was taken to the supreme court in case No. 15888, St:Ite of Ohio, ex rel. William E. 
Moulton vs. Amos C. Mvers, in quo warranto. This case was pending in the supreme 
court practically all through the year 1918, the decision dismissing the contention 
of the relator Moulton being rendered November 19, 1918. The point decided by 
the supreme court was that Moulton had no title, being elected by presidents of village 
and district boards who themselves retired before Moulton's supposed term began, 
the third Saturday in January, 1918. The derision does not go into the title of Amos 
C. Myers to the office, but treata of the contention of William E. Moulton. The 
decision of the cGurt reads in full: 

"The st:Itute which confers upon the presidents of the boards of edu
cation of the various village and rural school districts of each county author
ity to elect a member of the county board of education each year, does not 
authorize the election of a member of such board for a term which does not 
begin until after the expiration of the term of office of such presidents. The 
general rule of law, well established, which is rerognized and applied in the 
case of State, ex rel. Morris vs. Sullivan, 81 Ohio St., 79, is applicable, and 
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precludes the election of members of the county l:>oard of education, wbose 
terms of office do not begin until the third Saturday cf Janauary, by presi
dents of village and rural school districts of the county, whose own terms 
and power to appoint ei..-pire on the preceding first Monday of Janauary. 
The election of each of the relators was therefore invalid and they are not 
entitled t-0 the relief sought." 

(Ohio Law Reporter, March 3, 1919, p. 526.) 

It is noted that the decision says the right to elect members of the county board 
of edurntion is conf~ed upon the presidents of thP village and district boards, but they 
c:mnot elect for a term which begins 3fter they themselves retire. In the case at hand 
the presidents of the rural and village districts of Stark county never had the oppor
tunity of exercising the right which the supreme court says was conferred upon them, 
for the quPstion was in the supreme court until November 19, 1918; it roulcl not be 
expected that during 1918 and prior to November 19th, the presidents of the rural 
and district boards would act in a matter which the supreme court was deciding. But 
when that decision was knoWJl, in November, 1918, it was the clear duty of the pres
idents of the village and rural boards to procePd with an election which had never 
legally taken place before, for the group of presidents is a continuing body that car. 
be called into session at any time. But section 4730 G. C., after providing for the 
very first meeting of the presidents in June, 1914, says: 

"The call for all future meetings shall be issued by the county superin
tendent." 

You say that after Mr. Wingate (whose term on the county board expired the 
third Saturday in January, 1917) signified his desire to no longer hold the office, as 
his term had expired, and he had not served for a year, that is, during 1917, for Mr. 
Moulton was acting, he submitted a resignation on Janua,ry 17, 1918, as he had been 
pronounced the legal member by the Attorney-General by virtue of an o'pinion on 
the same kind of a question rendered to Hon. C. M. Caldwell, Prosecuting Attorney, 
Waverly, Ohio, December 17, 191i, and whch opinipn, along with the later one of 
June 16, 1918 (No. 1259), was sustained by the Supreme Court in the decision here, 
deciding that the presidents of village and rural boards cannot elect in Decembe1 for 
an office which begins the third Saturday in January following and after they are out 
as an electing body. 

The Attorney-General has examined the bulky evidence in the Supreme Court 
in the Stark county school cases of 1918 (decided November 19th), such cases being 
as follows: 

Xe. 15888-State of Ohio ex rel. Wm. E. ::.\loulton vs. Amos C. 1'1yers. 
Xo. 15889-State of Ohio ex rel. Franklin Schott vs. John W. Myers. 
No. 15890-State of Ohio ex rel. Elmer E. Leighley vs. David F. Eiken-

berry. 

The evidence in these cases was taken before Special :Master Com:nissioner Ralph 
S. Ambler at Canton, he having been named as such by the Cbief Justice of the Su
preme Court, and the evidence is ail in stenographic form. From this long array of 
evidence is gleaned certain details not fully covered in your statement of facte. The 
decision of November 19, 1918, by the Supreme Court covers the first two of the cases, 
the same point of law being at issue, that the presidents could not elect in December 
for a term beginning the next January. 

The evidence shows that A. B. Wingate was called in suddenly and told that he 
was a member of the county board of education by a ruling of the Attorney-General, 
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that he had been out for a year while :\Ioulton was acting, that he still felt ::\Ioulton 
was a member; that he had "nothing to resign'' in his evidence; that he was told that 
if he did not care to serve to rPsign; that he did not approve what the controlling ele
ment in the board had been doing, did not care to be a member with them and did 
submit a paper to the county board pu,rporting to be a resignation brought about in 
a hurry; that thereupon the controlling ~lement in the board immedictely elected Amos 
C. :\Iyers to tre fifth place in the countY. board of education. You say that the presi
dents of the village and rural boards requested the county superintendent to call a 
meeting to elect in place of A. l:S. Wingate, whose te1m expired in January, 1917, upon 
its being a,tertained from the Attorny-Gener:il that Wingate was still the member 
until his successor qualified; that the county superintendent "neglected and refused" 
to issue said call, whereupon the presidents met pursuant to a call of their own and 
elected A. A. Kurtz as a member of the county board of education to succeed A. B. 
Wingate whose term expired in January, 1917, such election being by a majority of 
such presidents held in regular manner in the office of the county board of education 
in January, 1918, after the county superintendent had "neglected and. refused" to 
issue the call for a long time before. 

It is important to note that while the power to elect the county board members 
is conferred upon the presidents of the village and rural boards, the errors and litigation 
occuriing in Stark county during 1917 and 1918, prevented such presidents from exer
cising the right conferred on them to elect in regular manner, the successor of A. B. 
Wingate whose term as a member of the county board expired in January, 1917. Hence, 
there never was a regular election of Win.gate's successor, or an opportunity for one 
until the presidents called themselves together after the decision of the Supreme Court. 
Every opportunity should be given to these district presidents to elect the members 
of the county board rather than to retard them, for they come direct from the people, 
far more so than a county board which, coming down from 1914, seeks to create and 
fill vacancies under guise of section 4748 G. C., which reads in part as follows: 

"Any such vacancy shall be filled by the board at its next regular or spe
cial meeting, or as soon thereafter as possible, by election for the unexpired 
term." 

It is again necessary to refer to the evidence in the Supreme Court in the :\Ioulton 
vs. :\Iyers case in order to bring out impo1tant details not in your statement of factR. 
In such eviden.ce is a correct copy of the minutes of the Stark county board of educa
tion for the date of January, 17, 1918. These minutes show that the three old members 
of the county board of education created two vacancies on January 17th and filled 
the two vacancies on the same day. They sought to throw out Elme1 E. Leighley as 
u member of the county board by a resclution showing said Leig:hley had been absent 
ninety days from board meetings from Octobe1 8, 1917, to January 7, 1918, and did 
throw him out and elected David F. Eikenberry as his 8uccc~rnr on the same day the 
resolution ousting Leighley was passed, or a few hours afterward. Thi~ went to the 
Supreme Court and Eikenberry, chosen by the three remaining members of the county 
board, was ousted. Second, they secured the resignation of A. B. Wingate and in the 
same session that the resignation wus accepted followed with u motion to elect Amos 
C. ::.\Iye1s vice A. B. Wingate, resigned. The minutes show that the county board met 
at 9:50 A. :\1. on January 17, 1918, with all five members present including :\Ioulton 
and Leighley; the opinion of the Attorney-General reinstating Wingate in place of 
:\Ioulton was read after :\foulton had left the room at 12:03 P. :\I. The board then 
directed the clerk to notify A. B. Wingate to appear and :\Ir. Wingate soon arrived 
and was entered as present in the minutes by a resolution reinstating him; but he must 
not have stayed for on the next motion to oust Leighley, the fourth member, because 
of absence (later not sustained in the Supreme Court) Wingate was not marked as. 

https://eviden.ce
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voting at all. From that point we will quote briefly the minutes of the Stark county 
board of education for January 18, 1917, as follows: 

"It was then moved by Mr. Myers and seconded by Dr. Temple that the 
meeting adjourn at 1 :45 P. ~1. 

Motion carried. 
The above is a correct record of the ~-oceedings of the Stark county board 

of education on January 17, 1918. 
Read and approved. W. J. Po:NTIUS, President. 

2-12-18. J. J. ARMSTRONG, Clerk. 

Special Meeting of the Stark County Board of Education, Canton, 
Ohio, January 17, 1918. 

The Stark county board of educadon met in special session in theii 
office at 2:00 p. m., January 17, 1918, pursuant towiitten call of the presiden,; 
delivered personally to each member-W. J. Pontius, R. T. Temple, J. W. 
Myers and A. B. Wingate. 

The roll call showed the following members present: W. J. Pontius, R. T. 
Temple, J. W. Myers. 

Mr. Pontius, the chairman, stated that the purpose of the meeting, as 
specified in the call, was to fill any vacancies in the.county board and to trans
act any business that might be necessary. 

It was then moved by Dr. Temple and seconded by Mr. Myers that D. F. 
Eikenberry be and he is hereby appointed to fill out the unexpired term of 
Elmer E. Leighley, as a member of this board. 

-The .oil call on the above motion stood as follows: Pontius, yea; Myers, 
yea; Temple, yea. All three members voting yea, the president declared the 
motion carried. 

The resignation of A. B. Wingate a3 a member of this board, was received 
and presented to the board. 

' It was moved by Dr. Temple and seconded by Mr. Myers that the resig
nation of A. B. Wingate, as county board member, be accepted. 

Roll call on above motion stood as follows: Pontius, yea; Myers, yea; 
Temple, yea. 

All three members voting yea, the president declared the motion carried. 
It was then moved by :CVIr. Myers and seconded by Dr. Temple that 

A. C. Myers of Greentown be and he is hereby appointed t"o fill the unexpired 
term of A. B. Wingate, resigned. 

Roll call on the above motion stood as follows: Pontius, yea; Myers, 
yea; Temple, yea. 

All three members voting yea, the president declared the motion carried. 
• • • * * * * • • * * * * 

On motion of Mr. Myers, seconded by Dr. Temple, the board adjourned 
at 3:00p. m. 

The above is a correct record of the proceedings of the Stark county board 
of education on Januray 17, 1918. 

Read and approved. W. J. PONTIUS, President. 
2-12-18. J. J. ARMSTRONG, Clerk. 

It will be-noted that at 10 o'clock the board had five members on its rrll ard at 
a certain time a few hours later this was reduced to three by action of that particular 
three; that the county board adjourned at 1:45 p. m. and met fifteen minutes later, at 
2:00 p. m. in a so-called special meeting to fill vacancies they had brought about prior 
to 1:45 p. m., for the minutes show the last business transarted before adjournment 
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at 1:45 p. m. to have been the ousting of Leighley and the first business after 2:00 
p. m. was electing a successor to Leighley, which action was afterward nullified in 
the supreme court in its ouster of Eikenberry; that in the fifteen minutes between 
the sessions the members were notified of the 2:00 p. m. meeting, as was A. B. Wingate 
who was a member by the board's action until after 2:00 p. m., January 17, 1918; 
the clerk and president sign the minutes of both sessions as the "proceedings of the 
Stark county board cf ecucation on January 17, 1918;" the minutes of the first session 
were not approved at the afternoon session, but were approved along with the secrnd 
session's minutes on February 12, 1918, as "the proceedings of January 17, 1918," 
which would go far toward indicating that the 2:00 p. m. meeting was not a special 
meeting at all but the afternoon session of "the proceedings of January 17, 1918." 
If it was a special meeting then the board should have obeyed section 4754 G. C., 
which reads ii, part: 

"* * * The record of proceedings at each meeting of the board shall 
be read at its next succeeding meeting, corrected, if neceS&1ry, and approved, 
which approval shl'll be noted in the proceedings." 

Itere none were approved until both were on February 12, 1918. 

But aside from this oversight in failing to approve the minutes of the morning 
session at its afternoon session specia.lly called by the president, would fifteen minutes 
be a proper notice to Mr. Wingate to attend when an hour er more might be needed 
to find him? The law will not look with favor on a fifteen minute notice even though 
there is no stipulated time of notice in section 4751 G. C., which reads: · 

"A special meeting of a board of education may be called by the presi
dent or clerk thereof or by any two members, by serving a written notice 
of the time and place of such meeting upon each member of the board aither 
persom•lly or at his residence or usu.,,l place of business. Such notice must 
be signed by the official or members calling the meeting." 

This means a reasonable notice of a special meeting, and not one of minutes, for 
section 4742 G. C. provides ten days' notice for the meeting to elect a district super
intendent. 

But the election of Amos C. Myers as a member of the county board of educa
tion falls completely upon an examination of the minutes above quoted. The county 
board at its "special" session at 2:00 p. m. on January 17, 1918, with three members 
present, accepted the resignation of A. B. Wingate and elected A. C. Myers as his 
successor in a succeeding motion, all within ten minutes by the record, a clear viola
tion of section 4748 G. C., which says in part: 

"Any such vacancy shall be filled by the board at its next regular or special 
meeting, or as soon thereafter as possible, by election for the unexpired term." 

The word "thereafter" means after one specLI or regular meeting has passed, 
and a vacancy, if existing, cannot be filled at the meeting when a resignation was 
accepted. Hence the election of A. C. Myers was illegal for two reasons, viz.: 

(1) Myers was not elected at a meeting following the creation of a 
vacancy. 

(2) The county board of education could not call a non-election by 
the presidents to be a vacrncy. 

On the second proposition the district presidents were for a long time denied 
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the right to elect in place of Wingate, but by such delay, (which they could not help, 
not being called together) tl1ey were prevented from exercising a power conferred on 
them by the statute. The~• then called themselves together, and by a majority vote 
in the county, village and rural districts, exercised the pcwer conferred, in electing 
A. A. Kurtz as the successor of A. B. Wingate who must "serve until his successor 
is legally elected and qualified." 

As the right to meet later t.han January to make an election by the district presi-
dents who had neglected, or were prevent.ed from doing so, see the following: 

Opinion No. 177-Attorney General, April 8, 1919; 
Opinion No. 877--0pinions of Attorney-General, 1917, Vol.~)II, page 2399; 
Op"nion No. 1496--0pinions of Attorney-General, 1916, Vol. I, page 696; 
Opinion No. 1259-Opinions of Attorney-General, 1918, Vol. I, page 783; 
State ex rel. Scott vs. Ryan, 95 0. S., 405. 

It is therefore the opinion of the Attorney-General based upon the facts sub
mitted and the stenc-graphic evidence, including the minutes of the Stark county 
board of educ,·tion for January 17, 1918, at hand, that Amos C. Myers was never 
legally elected the successor of A. B. Wingate on the county board of education and 
that A. A. Kurtz who was chosen to be such successor of Wingate by a majority of 
the district presidents of village and rural boards of education at their first legal op
portunity, is the successor of A. B. Wingate as such county beard member for the 
tenn ending the third Saturday in January, 1922. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

516. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
DARKE, MERCER, TRUMBULL AND WOOD COUNTIES. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus Ohio. 

COLUMBUS, OHIO, July 23, 1919. 

-517. 

APPROVAL OF BOXD ISSUE OF THE VILLAGE OF NEVADA IN THE-SU.M 
OF :is7,820.12. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, July 24, 1919. 

https://is7,820.12
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.518. 

).lCXICIPAL CORPORATIOXS-BOXDS ISSl"ED l"XDER SECTIOX 3916 
G. C. TO PAY SALARIES OR LONG TDIE COXTRACTS FOR LIGHT
IXG STREETS, ETC.-HELD SECTIOXS 3931 AXD 3916 G. C. XOT 
IXCOXSISTEXT-SECTIOX 5649-3d G. C. NOT IXCOXSISTEXT WITH 
EITHER 3916 OR 3931 G. C.-WHEX SECTIOX 5649-3d G. C. IS XOT 
APPLICABLE TO SECTIOX 3797 G. C.-EXA:\IPLES OF "DEFIC
IEXCY" IX CURREXT REVEXUES OF ~IUXICIPAL CORPORATIONS 
FOR WHICH :\IOXEY :\IAY BE BORROWED C'XDER SECTIOX 3931 
G. C. 

Sections 3931 and 3916 G. C. are not inconsistent. Zlloney may be borrowed under 
section 3916 lo pay accrued legal obligations, floating in character, lh011gh such obligations, 
are properly chargeable to the current expenl;e account of the municipality. 

Section 5649-3d, in so far as it appli.es to municipal corporations, is not inc1msislent 
-uith either section 3916 or 3931 G. C. That part of said section 5649-3d which by inference 
prohibits the appropriation of moneys estimated to come into the treasury during the fiscal 
h .lf year, from various sources of revenue, is not lo be regarded as applicable to municipal 
corporations which are governed by the similar but in this respect different provisions of 
section 3797 G. C. 

In spite of the provisions of sections 5649-3d and 379i G. C. a "deficiency" in the 
current revenues of a municipal corporation for which money may be borrowed under section, 
3931 G. C. may arise under circumstances of which the following are examples: 

(a) The occurrence of a shortage in the co/lection of laxes and other revenues cs com
pared with the amount of such co1'ections in good foilh estimated by the budget commission 
and appropriated at the beginning of the ft.sea' period. 

(b) The imposition of any paramount fixed chorge upon the municipa1ily otherwise 
than through the agency or under the authority of the 'egis'ative body thereof having the 
power lo oppropriote, ind not fu•'y provided for in the appropriation for the fiscal period. 

CoLul\mus, Omo, July 24, 1919. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GEN'TLE~1EN':-l am in receipt of two sep21ate inquiries from the bureau, both 

of which involve an interpretation of section 3931 of the General Code. In the on" 
case the question is as to whether that section, the legislative history of which is such 
as to make it prevail as a later enactment over section 3916 of the General Code to 
the extent of any irreconcilable inconsistency between the two sections, has the effect 
of limiting the naturu.l applicu.tion of the last named section. Specifically, the question 
is whether or not bonds may be issued under section 3916 to pay accrued obligations 
of a municipal corporation, such as for salaries fixed by ordinance or on long time 
contracts for lighting the streets, alleys and public places, to which the provisions of 
sections 3806 et seq. of the General Code, familiarly known as the Burns law, do not 
-apply. 

The second quebiion in turn arises out of another suspectt'd implied repeal, and 
may be stated a13 follows: 

Do the provisions of section 5649-3d of the General Code, requmng 
in substance toot no expenditure within a fiscal half-year shall be JWl,d.e except 
from and within the amounts fixed by the budget commission and appropriated 
for such purpose, exclusive of receipts and balances, impliedly repeal because 
of its later enactment the provisions of section 3931 G. C., authorizing the 
issuance of bonds to supply deficiencies in cmrent revenues? 

https://appli.es
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The statutes necessary to be considered in connection with these two inquiries 
are as follows, in the order of their respective enactments: 

"Section 3916. For the purpose of extending the time of payment of 
any indebtedness, which from its limits of taxation the corporation is unable 
to pay at maturity, or when it appears to the council for the best inte1est 
of the corporation, the council thereof may issue bonds of the corporation 
or borrow money so as to change but not to increase the indebtedness, in 
such amounts, for such length of time and at such 1ate of interest as the 
council deems proper, not to exceed six per cent. per annum, payable annually 
or semi-annually. 

Section 3917. No indebtedness of such municipal corporation shall be 
funded, refunded, or extended, unless it shall first be determined to be an 
existing valid and binding obligation of the corporation by a formal resolution 
of the council thereof. * * ·* 

Section 3931. Council may issue deficiency bonds in such amount and 
denominations, for such periods of time, not to exceed fifty years and at 
such rate of interest not to exceed six per cent. as it deems best when in the 
opinion of council i. is necessary to supply a deficiency in the revenuesof the co1-
poration. The total amount of deficiency bonds issued by a corporation, out
standing at any time,shall not exceed one per cent.of the total value of all prop
erty in the corporation as listed and assessed for taxation. The issuance of such 
bonds shall be approved by the votes of two-thirds of all the members elected 
to council, and approved by the votes ot two-thirds of all the flectors of the 
corporation voting upon sneh question at a regular or special election to be 
provided "for by council. 

Section 5649-3d. At the beginning of each fiscal half year the various 
boards mentioned in section 5649-3a of this act shall make appropriations for 
each of the sever<1l objects for which· money has to be provided, from the 
moneys known to be in the treasury from the collection of taxes and all other 
sources of revenue, and all expenditures within the following six months shall 
be made from and within such appropriations and balances thereof, but no 
appropriation shall be made for any pmpose not set forth in the annual budget 
nor for a greater amount for such purpose than the total amount fixed by 
the budget commissioners, exclusive of receipts and balances." 

The line of reasoning necessary to be considered in dealing with the combined 
effpct of these three sections is as follows: 

In so far as obligations properly payable out of current revenues, such as the 
compensation of officers and salaries of employes fixed by ordinance and the payment 
of sums due on lighting contracts, might be considered, such obligations could not 
arise and become "indebtedness" of the municip!llity "which from its limits of tax
ation the corporation is unable to pay at maturity" except through the occurrence 
of a deficiency in current revenues. 

Section 3931 provides the conditions under which bonds shall be issued "to sup
ply a deficiency in the revenues of the corporation." It could not have been the in
tention of the general assembly to permit any deficiencies to be supplied on less strin
gent conditions than those set forth in that section. Therefore, to the extent that 
indebtedness might arise which under ordinary circumstances would be payable out 
of current revenues, the subsequent enactment of section 3931 G. C. must be regarded 
as having limited the application of section 3916 G. C. But when the revenues of 
a municipality are deficient, not because of any unexpected failure to collect taxes 
or other income, but because the program of municipal activities as established by 
ordinance and long time contracts is such that the revenues which might have been 
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11nticipated at the beginning of a fiscal period are insufficient to finance such program, 
then to borrow money for the purpose of supplying such ~ deficiency at least and to 
expend the money so borrowed, in dddition to the appropriations and balances and 
in addition to th!' amount fixed by the budget commissioners and the revenues from 
-other sources than property taxation, would be to violate section 5649-3d, which is 
of enactment later than section 3931. Therefore, to this extent section 5649-3d im
pliedly repeals sectio:i 3931. 

In other words, what has just been outlined is the argument for implied repe? 1, 
first, of section 3916 by section 3931, and seconcl, of section 3931 in turn by section 
.5649-3d. It will of course be understood that the process thus suggested is not really 
a repel' l but rather an amendment, as it would be impossible upon such reasoning 
to say that section 3916 was wholly destroyed by the enactment of section 3931 or 
that the latter section was wholly destroyed by the enac:tment of section 5649-3d. 
If in either of these cases the latter section had any effect up0n the former, such ef
fect was one of limitation rather than one of destruction. Thus, indebtedness aris
ing in the course of some trans'.\ction not properly dnd naturally comprehended with
in the current expenditures of a municipal corporation would not, amount to a defi
cien, y in the current revenues; so dso a deficiency in current revenues might arise 
not from the enlargement of the expenditures contemplated by the budget and the 
-estimated receipts other than from toxation, but from the failure of revenues, such 
for ex::1mple as that occurring in the munirip.1litics of this state during the present 
year through the adoption of prohibition and the consequent reduction in number or 
presumed total extinction of places where the business of trafficking in intoxicating 
liquors is carried on. To borrow money to supply such a deficiency would not be 
vioh>tive either of the letter or spirit of section 5649-3d, however construed. There
fore, I repeat that we are rather dealing with implied limitation or amendment than 
with implied reper l in testing out the correctness of the line of reasoning above out
lir-ed. 

The principles applicable to the question at hand are, however, the same whether 
the effect of the two steps in legislation Dow under discussion be called implied repeal 
or implied amendment. The fundam,mfal rule to be applied is that a later statute 
prevails over and pro tanto destroys the effect of an earlier statute to the extent only 
that such later statute is irreconcilably inconsistent with the former statute. This 
rule is sometimes put as a statement that implied repeals and amendments are pre
sumed against. 

A subordinate principle is dlso to be taken into consideration, viz.: that where 
both of the two statutes the combined effect of which is to be considered are affirm
ative, the presumption against an implied repeal is greatly strengthened; so that 
unless it is clear that the later statute is intended to cover the entire field of the common 
9pplication of the two and to operate as a substitute pro tanto for the former, it will 
be presumed that the two are cumulative. 

Authorities need not be cited upon these rather elementary principles. Let 
thPm now be applied to the first of the two legislative processes under consideration. 
We have 1t then, with a statute providing that 

"for the purpose of extending the time of payment of any indebtedness 
* * • council • • • may issue bords of the corporatioL" 

in effect, another statute was passed providing that 

"council may issue deficiency bonds • • • when • • * it is necessary 
to supply a deficiency in the revenues of the corporation. The total amount 
of deficiency bonds issued by a corporation • • * shaU not exceed 
one per cent. of the total value of all property in the corporatio.:i. • • • 
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The issuance cf such bonds shall be approved by the votes of two-thirds of 
all the members elected to council, and approved by the votes of two-thirds 
of :ill the electors of the corporation * * *." 

If this were the exact situation a difficult question of legislative intent would 
exist. On the one hand, both sections are. affirmative in fcrm and therefore the pre
sumption that the powers granted in e~ch of them were intended o be cumulative arises. 
O.J the other hand, it is easy to grt a negative inference out of section 3931 to the 
effect that no bonds to supply deficiencies in current revenues, however arising, shall 
be issued without the approvf 1 of two-thirds of the members of the council and two
thirds of the electors of the corporation; nor shP ll such bonds be outstanding in an 
amount to exceed one per cent. of the total value of aU property in the corporation. 
This would make a statute negative out of section 3931 and make it clearly more potent to 
modify by imolicaticn the provisions cf section 3916, thus far assumed to be an earlier 
statute.· In the same connection one might pcint, as Messrs. Squire, Sanders & 
Dempsey, a copy cf whose opinion on this question is before me, have pointed to sec
tion 3931 of the General Code, which limits loans in anticipation of the general rev
enue fund to six moPths in duration. From both these sections (3916 and 3931) 
one might argue that the legislative policy is very stron11: against the issuance of de
ficiency bonds or notes without stringent limitations. 

However, it is rot strictly true that the relation of section 3931 to section 3916 
can be worked out in the theory that they are respectively a later and an earlier stat
ute. It is true that section 3916 was originally section 2701 of the Revised Statutes, 
and as such antedated in point of enactment the Municipal Code of 1902. It is :ilso 
true that section 3931 became a law of general operation throughout the state by 
virtue of being enacted as section 99 of the Municipal Code of 1902 (96 0. L. 53); 
but the gPnewl assembly in enacting the Municiprl Code of 1902 was not content 
merely to leave section 2701 of the Revised Statutes unimpairPd and to leave to in
ference the effect upon it of any of the provisions then inserted in the Municipal Code 

· of 1902, but in section 96 of that act it provided eiqiressly :is follows: 

"Sec. 96. Municipal corpcrations shall have power to issue bonds in the 
manner and for the purposes authorized by section 2701, Revised Swtutes of 
Ohio, and the form and requisites of all bonds shall be such as are required 
by sections 2703, 2706, 2707 and 2708 of the Revised Statutes cf Ohio." 

Here is an expression of intent speaking from the date of the enactment of the 
Municipal Code of 1902 that the power to issue bonds for the purposes authorized in 
section 2701 R. S. shall continue to exist. It is the opinion of this department that 
this provision is just as strong in section 96 as it would be if added as a proviso to 
section 99. Therefore it cannot be argued that section 99 in any \l·ay cut down or 
limited section 2701 because srction 96 expressly declared th'.tt the power granted in 
section 2701 should continue unimpaired. 

This bit of legislative history is really enough to dispose of the question of implied 
repeal arising in connection with the joint operations of sections 3916 and 3931 of the 
General Code as they now stand. However, it may not be out of place to call atten
tion to a few considerations which at least tend to show that the supposed incon
sistency in policy between the two sections does not really exist. Under section 3916 
money cannot be brought into the treasury to be expended through the creation of 
obligations in the future. That is to say, if a municipal treasury is empty, section 3916 
of the General Code cannot be so employed as to fill it up. This is exactly what can 
be done under either section 3916 or section 3931. Section 3916 is available in a mu
nicipality OI\ly in that very limited class of cases to which the provisions of the Burns 
Law, so-called, being sections 3806 et seq. of the General Code, do not apply-those 
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cases, in short, in which the municipality is actually bound by an obligation created 
";thout reference to the adequacy of the revenues through which it is to be discharged 
The money borrowed under section 39 lG passes throu,gh the treasury of the munici
pality immediately into the hands of t.he municipality's creditors-the holders of 
claims of this character. The money derived from the issuance of bonds under sec
tion 3931 may remain in the treasury and be used to finance enterprises co~templated 
but not contracted for at the time of the borro~;ng. To be sure, the two sections do 
overlap in the limited sense that under section 3931 floating indebtedness already in
curred may u;ndoubtedly be considered as a part of the deficiency for which bonds may 
be issued; but insofar as they do overlap they must be regarded, in the opinion 
of this department, as cumulative and not exclusive. The elaborate and stringent 
safeguards thrown about the issuance of bonds under section 3931 would not be ap
propriate were the principal office or function of the issuance of such bonds to provide 
means for paying debts already incurred. It would be very unusual to find a perma
nent statute preventing the immediate payment of floating obligations already in
cu1Ted by the issuance of bonds save upon the approval of two-thirds of the electors. 
These safeguards point to an intent to curb municipal extravagance in the making of 
additional expenditw·es rather than toward the hampering of an effort on the part 
of the municipality to fund a debt which already exists as a floating obligation. 

For these reasons it is concluded that there is no inconsistency between section 
3931 and section ::1916, and that t.hP. two sP.ctioTIR may therefore stand together; so 
that bonds may be issued under section 3916 to pay any vn.lid indebtedness of the 
municipality when the other conditions of that section are sati;;ficd, though such in
debtedness may have arisen with respect to matters and things which constitute en
terprises which are a charge upon the current revenues of the municipality. 

The case as regards the joint operation of section 3916 and 3931 considered to
gether, on the one hand, and section 5649-3d of the General Code, on the other hand, 
is entirely different from that which hn.s been discussed. Here there is no doubt as 
to the later enactment of section 5649-3d as compared with the other two sections. 
Here also the language of 1he latter section is entirely negative rather than affirma
tive in any sense, so that from what surface evidence we have it would seem to be 
arguable that in so far as section 5649-3d might be inconsistent with any and all pro
visions relating to the securing of money to care for deficiencies in current revenues it 
would impliedly repeal such provisions. Certainly, too, section 5649-3d is inconsisten~ 
in at leabt one important sense with such other provisions. The very policy of section 
5649-3d is that no deficiencies shall occur. This is, of course, inconsistent with the 
funding of such deficiencies when they do occur. 

However, the implied repealing effect of section 5649-3d cannot go beyond its 
words. The unavoidable repugnance which must be found to exist between two sec
tions in order to jub-tify the application of the principle of implied repeal certainly re
quires that there be found in the later section, the potency of which to repeal is in 
question, language clearly inconsistent with anything found in the earlier section. 
The only language in section 5649-3d which is negative in form anp evinces any policy 
incomistent with that of sections like the ones under discussion is the followin1?:: 

•'all expenditures within the following six months shall be made from and 
";thin such appropriations and balances thereof, but no appropriations shall 
be made * • * for a greate1 amount "' * * than the total amount 
fixed by the budget commissioners, exclusive of 1eceipts and balances." 

This language cannot be taken literally. If it could be the repealing effect (If the ~ 
section would extend not only to sections like sections 3916 and 5656 G. C., bui also 
to sections like section 3939, which authorizes a municipal corporation to issue bonds 
for numerous distinct specific purposes, some of which, such as the repair, mainten-
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ance and extension of existing improvements, are quite properly considered to be mat
ters of current expense. There is no possible middle ground between holding that 
section 5649-3d makes it impossible to borrow money at all and holding that the sec
tion relates only to the making an.d expenditure of appropriations ou;t:of the proceeds
of tiaxes and other current revenues, and does not extend at all to expenditures maa.e· 
from the proceeds of borrowed money. The section governs the making of appropii
atjons, and only by remote inference does it prohibit the incmring of any expense
th~t is not met by appropriation. As pointed out by Hon. Timothy S. Hogan, who 
first considered tbis question in an opinion to the city solicitor of Middletown under 
date of February 15, 1912, (Annual Report of Attorney-General for 1912, page 1614), 
this inference is not reconcilable with the fact that when the Smith Law was passed 
all the sections relating to both counties and to municipal corporations and author
izing the borro"\\ing of money were left un;repealed; nor is it reconcilable with the
fact that section 5649-3d is modeled after and in large measure a paraphrase of section 
3797 G. C., previously in effect as a pait of the Municipal Code, which Eection was
enacted in 1902 by the same law to which reference has previously been made. In 
other words, in 1902 the generai" assembly did not apparently consider it inconsistent. 
to provide in the language of section 3797 that "all expenditures within t.he following 
six months shall be made from and within such appropriations and balances thereof" 
and at the same time to provide for the issuance of deficiency bonds, and to provide
also for the continuing power to borrow money under section 2701 of the Revised 
Statutes. The scope and application of section 3797 being thus disclosed by the legis
lative history of that section, and section 5649-3d being closely modeled after section 
3797, we must give to Faid section 5649-3d the meaning thus indicated and hold that. 
it relates only to the expenditure of moneys raised by taxation and other current rev
enues, and does not prevent the borrowing of money under other sections that remain 
unimpaired and in terms authorizing such borrowing, nor the expenditure of the pro
ceeds of such loans. 

It is possible that the opposite interpretation, if made and adhered to in 1911 
when the Smith Law went into effect, would have prevented the accumulation of 
deficiencies; it is possible also that this very idea may have been in the mind of the 
legislature when it passed the Smith One Per Cent. Law; but in fact the above inter
pretation was given to the section by the administrative officers of the state and has 
been acted upon through the years within which the Smith Law has been in effect. 
The legislature has met repeatedly during that time and has considered these sec
tions, amending some of them. If it hnd been the intention to do away with the power 
of borrowing money to meet current obligations fastened upon a subdivision by law, 
and not subject to the Burns Law as applied to the subdivision, the legislature in the 
the face of what was going on in the state could have taken appropriate action by ex
pressly repealing sections like section 5656 and 3916 of the General Code, or at least 
amending section 5649-3d so as to make it more explicit in that regard. 

Thus far, the only subs-tantial difference between section 3797 G. C. and section 
5649-3d has not been conEidered.. Section 3797 G. C provides that the appropriation 
shall be made at the beginning of each semi-annual period "from the moneys known 
to be in the treasury, or estimated to come into it during the six months next ensuing from 
the collection of taxes and ail other soucces of revenue." Section 5649-3d requires that 
appropriation be made '1rom the moneys known to be in the treasury from the col
lection of taxes and all other sources of revenue." There is also another difference, 
in that the amount fixed by the budget commissioners is a limitation on the approp1 i
ating power under section 5649-3d, which is lacking under section 3797. This latter 
feature of the section, however, has already, been considered. 

From the requirement that 2ppropriations shall be limited to moneys actually 
in the treasury it may be argued that a deficiency in revenues could never occur. I 
am ve:ry reluctant to express an opinion upon the point thus roised, but neressity 
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requires me to do so. I feel obliged to hold that the feature of section 5649-3d now 
under consideration should be absolutely ignored so far r.s municip ,l corporations 
are concerned. My information is that it has been so ignored at .ill times since it 
was supposed to be in force. The reason for this course of conduct can be appreciated 
by any one familiar with municipal finance. Prior to the date when the Smith law 
took effect municipBlities had been operating on estimated revenues. That is to 
say, their budgets of expenditures were made up and their appropriation ordinanres 
were predicated upon the anticipated revenues of the incoming six months. This 
law became effective on June 2, 1911. Under it the next semi-annual appropriation 
as to municipal corporations would take place in the month of July (for the Smith 
law did not change the fisc'll year as to municipal corpcrations, which was fixed by 
section 3796 of the General Code, still in force). Acting on July 1, 1911, the council 
of a city, if proceding strictly in accordance with section 5649-3d, would have had 
no money at all to have appropriated, excepting so much of the proceeds of the Febru
ary distribution as remained unexpended at that time. A literal application of sec
tion 5649-3d at the time the Smith law went into effect would have put a stop to mu
nicipal government in every city in this state. Face to face with such an emergency 
and protec.,ted by unrepealed section 3797, the municipalities of the state continued 
to operate under the latter section. Indeed, without deciding the question on its 
original merits it may be observed that there is much to be said in favor of reading 
section 3797 as a particular statute, to be considered as an exception to section 5649-3d 
even in the face of the later enactment of that secticn. There is some authority for 
such a helding. I express no view as to such a question, contenting myself with the 
statement that the cities have artually continued to operate under section 3797, so 
far as the anticipation of receipts during the fiscal half year as a basis for the appro
priations made at the beginning thereof was concerned. Such long continued action 
on their part must be regarded as a contemporaneous administrative interpretation 
of the cum:.ilative effect of the two sections of sufficient weight to be binding at this 
time. For this reBson alone, then, it is stated as the opinion of this department that 
estimated receipts to accrue during the period for which appropriations are to be 
made by the council of a municipal corporation may be aoticipated in making such 
appropriations, as well as the amount m hand at the beginning of the fiscal half year 
for which appropriations are ma:le. 

From this it fellows that the section is not to be token literally but, as you put 
in )Our letter of inquiry respecting this phase of the question, the thing which can
not be exceeded is the sum of the following items: 

(1) Balance on hand. 
(2) Budget tax allowance. 
(3) Other revenues. 

In fact your letter shows that you have been giving the identical practical inter
pretation to the section which has just been discussed. 

But without exceeding this sum there may arise a deficiency in the revenues of 
a corporation through failure to collect the amount of taxes allowed by the budget 
commission or through failure of other revenues. That is to say, at the time of mak
ing the appropriations the revenues to accrue during the six months' period were 
estimated at a certain sum; collections failed to produce the amount thus estimated; 
a "deficiency" thus arises. 

But this is not the only way in which a deficiency may arise. While the section 
under consideration provides that all expenditures shall be made from and within 
the semi-annual appropriations, there may conceivably be certain expenditures over 
which council has no immediate control. An example of such a contingency has 
occurred in the city of Cleveland, where the people by direct initiative have recently 
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adopted the eight-hour day for firemen and policemen, thu F incre,,sing large· y the 
fixed charges of the city in the safety depBrtment without any action on the part of 
council. Without holding that the sections under consideration apply to charter 
cities like Cleveland in their entirety, the possibility of such an occurrence in a non
charter city cannot be overlooked. Su· h an ordinance so initiated and adopted is 
valid and imposes on the city the obligation of 411curring the additional expense. If 
it should become effective during a fiscol period it would necessarily result in the crea
tion of charges for which ro appropriation had been made. That is to say, there 
would be a clash between the policy of section 5649-3d and the policy of the initiative 
and referendum as applied to municipal corporations. Now section 5649-3d applies 
to the appropriating body; it does not in terms, as heretofore stated, relate to ex
penditures cf the character now under discussion; it does not prohibit the proper 
expenditure of moneys raisad by bond issue. It must therefore follow that under 
circumstances like those last imagined a deficiency would arise which could be met 
either by borrowing money under section 3931 or by borrowing under section 3916, 
when the obligations had actually accrued and were payable'. 

A variety of cases might be imagined, and I am not so sure that any compre
hensive definition of the phrase in section 3931 to which you call attention can be 
satisfactorily framed. The following is an attempt to construct surh a defir ition: 

By "a deficiency in revenues" in section 3931 of the General Code is meant: 

(a) Any shortage in the actual ccllections from taxfs and other sources 
of revenue for a given fund, as compared with the amount of the income 
of such fund during the fiscal half year reasonably and lawfully estimated 
at the beginning thereof and appropriated at such time, pertaining ·to such 
fund. 

(b) The amount of any paramount fixed charges, i. e., charges imposed 
upon the municipality otherwise than through the agency or under the 
authority of the council or other legislative body thereof, and not fully covered 
or provided for in the appropriation hr the fisca.l period_. 

At this time I would not care to extend the definition beyond that which .has 
been framed. For example, the necessary work of repairing streets and other con
tract service of the municipality might because of rise in price of labor and commodi
ties largely exceed in cost the amount anticipated at the beginning of a fiscal period; 
but this fact would not justify the borrowing of money under section 3931 for the 
purpose of bringing enough into the treasury to finance the enterprises of this char
acter originally contemplated. As at present advised, I would also hold that council 
is without authority to borrow money under section 3931 for the purpose of providing 
funds in excess of appropriations for the fiscal period to meet salary and wage in
creases provided for by its own action. This would be directly violative of sections 
3797 and 5649-3d, and though those sections, as previously stated, do not have the 
effect of modifying the natural srope and import of section 3931, yet they do reflect 
upon what that natural scope Bnd import is, to the extent of denying the application 
of the latter section to such cases. 

In short, one may SP,y that a deficiemy is always arrived at by comparing one 
amount with another. It is obvious that one of the amounts in question is the actual 
income of the municipality during the period for which funds have to be provided and 
appropriated. 1he question is as to what the other figure which may be compared 
with this is. Another way of phrasing the definition which I have attempted would 
be to say that this other figure consists of the fellowing items: 

"(1) The amounts actmilly appropriated for contract service. 
(2) The amounts actually appropriated for fixed charges determirc-d 
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by standing ordinances, SU"h as for salaries, wages, and the like, in effect at 
the time of making the appropriation. 

(3) The amount of any paramount fixed charges fastened upon the 
municipality by action of any authority other than the appropriating body 
itself and effective during the fiscal oeriod." 

In conclusion it may be said that it would be much more satisfactory from the 
viewpoint of this department to deal with a question like that submitted in your letter 
of June 16th in the light of specific facts, rather than as a general proposition. :\Iuch 
difficulty has been encountered in attempting to deal with it in the latter way. 

Respectfully, 
Jom, G. PRicE, 

Attorney-General. 

519. 

APPROVAL OF FINAL RESOLUTIOXS FOR ROAD L\IPROVE:\iEXT IN 
SUMMIT AND MONTGO:\1ERY COUXTIES. 

HoN. CLil\'TON CoWEN, Sw.te Highway Commissioner, Columbus, Ohio. 

CoLmmus, Omo, July 24, 1919. 

520. 

APPROVAL OF LEASE OF CANAL LAXDS TO C. L. :'llcLAIN CO., :'IIAS
SILON, OHIO. 

Cou;:1mus, Omo, July 24, 1919. 

Ho:-.. JoHN I. :\!ILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR Srn:-1 am in receipt of your communication of July 24, 1919, enclosing 

for my approval lease (in triplicate) for Ohio Car:.>l lands, as follows: 

Valuation. 
To C. L. :\fcLain Company, Massillon, Ohio, Ohio Canal land 

in the city of Massillon, Ohio _________________________________ $8,000.00." 

I have carefully examined said lease, find it correc,t in form and legal, and am, 
therefore, returning the same with my approval endorsed thereon. 

RespectfJlly, 
JOHN G. PRICE, 

Attorney-General. 

https://8,000.00


894 OPINIONS 

521. 

APPROVAL OF CERTAIN LEASES TO THE CHILLICOTHE PAPER CO., 
B. C. SCHMITT, GEORGE E. KALB AND WHARTON & OREBAUGH. 

CoLUMBus, Omo, July 24, 1919. 

HoN. JOHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR Srn:-1 am in receipt of your communication of July 23, 1919, in which 

you enclose l€'ases, in triplicate, for my approval, as f~llows: 
V?luation. 

To the Chillicothe Paper Company, n:>ilway right-of-way pur-
poses near south corporation line of Chillicothe__________________ $3,000 00 

To B. C. Schmitt, Columbus, Ohio, cottage site at Buckeye
Lake_____________________________________________________ _ 400 00 

To George Elmo Kalb, cottage site at Buckeye Lake ________ _ 400 00 
To Wharton & Orebaugh, Columbus, Ohio, cottage site: _____ _ 400 00 

I have carefully examined said leases, find them correct in form and legal, and 
am, therefore, returning the same with my approval endorsed thereon. 

Respectfully, 
JOIIN G. PRICE, 

Attorney-General. 

522. 

APPROVAL OF BOND ISSUE OF THE CITY OF CANTON IN THE SUM 
OF ~990.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Owo, July 24,• 1919. 

523. 

APPROVAL OF BOND ISSUE OF THE CITY OF CANTON IN THE SUM 
OF $48,100.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Oarn, July 24, 1919. 

524. 

APPROVAL OF BONDS OF THE CITY OF CANTON IN THE SUM OF 
$4,650.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, OHIO, July 24, 1919. 

https://4,650.00
https://48,100.00
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525. 

APPROVAL OF BO}.'D ISSUE OF DOVER TOWNSHIP RURAL SCHOOL 
DISTRICT IN THE SU:\! OF $6,500.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

Cou;~rncs, Omo, July 24, 1919. 

526. 

APPROVAL OF FINAL RESOLUTIOXS FOR ROAD I.:\IPROVE:\IENT IN 
COLUMBIANA, DARKE, HA.:\-11LTOX, .:\fAHONING, PICKAWAY 
SHELBY, SU:\I.:\IIT AND TRU:\IBULL COUNTIES. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

COLUMBUS, Omo, July 26, 1919. 

527. 

BANKS AND BANKING-FOREIGN TRUST COMPANY-RIGHT TO EXE
CUTE A TRUST IN THIS STATE CREATED UNDER FOREIGX WILL. 

1. A foreign trust company which has been appointed as executor or administrator 
by the courts of sume ulher stole, as provided by law, when the decedent was a resident of 
such stale at the lime of his deat!t, may qualify as executor or administrator of properly 
in this state, acquire, hold or transfer title to lands or other property therein, as trustees 
to secure any bond, note or other obligatwn, or certify thereto without making a deposit 
with the treasurer of slate, paying a fee, complying with the general laws as to admisswns 
of foreign corporations to do business, making reports to the tax commission, securing 
a certificate from the superintendent of banks, provided the laws of such stole (where the 
decedent resided at the time of his death), give equal privileges to trust companies organized 
and doing business under the laws of this stale. 

2. With the above exceptwns, foreign trust companies which have not been admitted 
to do business in Ohio, in accordance with the proviswns of law in force, prior to the taking 
effect of house bill 200, must comply with the general laws relating to the admisswn of foreign 
corporatwns (sections 178 et seq. and 183 et seq.); must have a paid-'i.n capital of at least 
$100,000.00; must deposit with the treasurer of state that sum in cash or in the approved 
designated securitus; must secure from the secretary of state a certificate of admission to 
do business, and file it, with a certified copy of the last published statement made by it and 
filed with the proper department of state in which it is organized and doing business, with 
the superintendent of banks; must secure his approval of such bonds and securities and 
his certificate of that fact to the treasurer of state; and must pay him a license fee of 8100.00 
for the privi"tege of transacting business for a period of one year. 

To obtain a renewal of its certificate, it must make the required annual report to the 
tax commi88Wn, povided by section 5499, obtain its certificate that such report has been 
filed and the franchise tax calculated thereon paid, file this certificate with a copy of its 

https://100,000.00
https://6,500.00
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last published statement, with the superintendent of banks, and P!LY him a fee of 3100.00 
3. Foreign trust companies not comprehended in paragraph (1) admitted to do 

business in the state prior to the taking effect of house bill 200, are subject lo all the above 
requirements mentioned in paragraph (2), excepting the compliance with the general laws 
relating to the admission of foreign corporations, the obtaining of a certificate to that effect, 
filing it with the superintendent of banks, the securing of a further certificate of his approval, 
of its deposit, and the payment of an initial license fee of one hundred dotlars. Ai the 
expiration of the period for which it is now licensed, such fee of Sl00.00 is payable for the 
privilege of doing business for another year. 

CoL1JMB1Js, OHIO, July 28, 1919. 

HoN. HARVEY C. SlnTH, Secretary of State, Columbus, Ohio. 
DEAR Srn:-You have addressed to me a letter containing the following inquiries: 

"1. What is necessary in the case of a foreign trust company desiring 
to execute a trust in this state created under a foreign will, in which foreign 
will said trust company is named as trustee, for me to issue ·a certificate as 
provided in the new b':mking act? 

2. Do you understand that the new banking act, especially section 710-
152, applies to a foreign trust company already doing business in Ohio as 
trustee under a foreign will? . 

3. In section 710-151 of the new banking L3w it is provided that 'every 
foreign trust company shall, upon being admitted to do business within this 
state as otherwise provided by law, file a certified copy, etc., etc. · 

4. What do the words 'otherwise provided by law,' refer to? Do the words 
'otherwise provided by law' refer to section 710-150, or to some other sec
tion?" 
Your questions make necessary a consideration of sectioDs 710-17c, 710-150, 

710-151, 710-152, 710-153 and 710-154 G. C., which are a part of H. B. No. 200 
(108 O.L. 80), revising and codifying the banking laws of the state. They are as follows. 

"Sec. 710-17. * * * (c) Each foreign trust company desiring and in
tending to do business in this state shall annually pay to the supPrintendent 
of banks a fee of one hundred dollars for issuance to it of a certificate author
izing it to transact business in this state, and such fees shall be paid before 
such certificate is issued. * * * " 

"Sec. 710-150. No trust company, or corporation, either foreign or domes
tic, doing a trust business shall accPpt trusts which may be vested in, trans
ferred to or committed to it by a person, firm, association, corporation, court 
or other authority, of property within this state, until its paid in capital is at 
least one hundred thousand dollars, and until such corporation has deposited 
with the treasurer of state in cash the sum of one hundred thousand dollars, 
except that the full amount of such dep0sit by such corporation may be in 
bonds of the United States, or of tliis state or any municipality or coun,ty 
therein, or of any other state or any municipality or county therPin, or in the 
first mortgage bonds of any railroad corporation that for five years last past 
has earned at least five per c_ent. net on its issued and outstanding capital stock, 
which securities and the sufficien6y thereof shall be approved by the superin
tendent of banks. From time to time said treasurer shall, with the approval 
of the superintendent of banks, permit withdrawals of such securities or cash, 
or part thereof, upon deposit with him and approval of the superintendent 
of banks, of cash or other securities of the kind heretofore named, so as to 
maintain the vBlue of such deposits as heretofore provided, and so long as it 
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continues solvent he shall permit it to cc-llect the interest on its securities 
so deposited." 

"Sec. 710-151. Every foreign trust company shall, upon being ad
mitted to do business within this state as otherwise provided by law, file a cer
tifkd copy of its certificate of admission with the superintendent of banks, 
together with a certified copy of the last published statement made by it 
and filed with the proper department of the. state in which it is organized 
and doing business, and upon approval thereof •md of the funds and securities 
to be deposit·.d as in the preceding section provided, he shall certify that 
fact to the treasurer of state, and upon deposit of such funds and seeurities 
with the treausrer of state the superintendent of banks shall thereupon, and 
upon the payment of a license fee of one hundr~d dolfars therefor, license said 
trust company to transact business within this state for the period of one 
yea.- thereafter." 

"Sec. 710-152. Every foreign trust company doing a trust business in 
this state shall annually within thirty days after complying with dll the provis
ions of law in relation to foreign corpomtions trans!l.cting business wit.!,fo 
this state, file with the superinti>ndent of banks a certificate of the tax com
mission of Ohio as to such compliance together with a copy of the b.st pub
lished statement of said corpcration, and if such trust company 1s not in 
default as to any trust matter or estate within this state, the superintendent 
of banks shall thereupon, and upon payment of a fee of one hundred dollars 
therefor, license said corporation to transact business within this state for 
a further period of one year." 

"Sec. 710-153. The superintendent of banks shall have the right to ex
amine, by any deputy, examiner or perscn especially appointed for that pur
pose, the books or affairs of any for~ign trust comp:my, or any corporr.fon 
doing a trust business, as to any and all matters relating to :my trust, esbte 
or property within this state and concerning which such trust company[is ~cting 
in a trust or representative capacity, the expense of which shall be charged to 
and paid by such trust comp:my." 

"Sec. 710-154. No surh trust company, foreign or domestic, authorized 
to accept and execute trusts, either directly or indirectly through any officer, 
agent or employe thereof, shall certify to any bond, note or other obligation 
to evidence debt, secured by any trust deed or mortgage upon or accept any 
trust concerning property lccated wholly or in part in this state, without com
plying with the provisions of sections 150, 151 and 152 of this act. But nothing 
herein contained shall prevent a foreign corporation from qualifying as exe, u
tor or administrator of property in this state, after appointment as executor 
or aclministrator by the courts of ·any other state as provided by law, when 
the decedent wr.s a r.!sic!ent of such state at the time of his c'.eath,"' or from 
acquiring, holding or transferring title to lands or other property within this 
state as trustee to secure any bond, nc-te or other obligation aforesaid, or from 
certifying thereto, but provided always, that by the laws of such other state 
a trust company organiz~d and doing business under the laws of this state 
shall have equal privileges as to any similar estate, deed or trust of property 
in su ·h other state." 

I have given an unusual amount of consideration to the above provisions of law 
and other statutes which may shed light on their construction, not only because the 
state is interested in the proper regulation of institutions with whi:h its citizens trans
act business and in the revenues provided, but for the further reason that a mistaken 
interpretation of the act might in the future result in controversies between foreign 
trust companies and their clients, and litigation between others with whom they may 

29-Yol. 1.-A. G. 
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have dealt; cloud the title to real estate which they may have acministere.d, and jeop
ardize the claims of those who may have acquired property through proceedings to 
which they were parties. 

In other words, trust companies, on account of the obligations which they may 
incur and their responsibility to their clients, and for the sake of the security of titles 
derived from or through them, are as vitally conremed as the state and its citizens 
in its proper complivnce with the provisions of these laws. For example, if a foreign 
trust rompany is subject to the provisions of section 178 G. C. and foils to comply 
therewith, it can not maintain an action on its contracts in Ohio. What rights those 
in privity with it or with whom it had dealt would have, is a question prolific of liti
gation. Illustrations of the types of questions arising from the diverse views of courts 
are afforded by the following cases copiously annctated: 

Edison Gen. Elec. Co. vs. Canadian Pacific Navigation Co., 24 L. R. A. 
315. 

Tri-State Amusement Co. vs. Forest Park Highlands Amusement Co., 4 
L. R. A. (N. S.) 688. 

Fruin-Colnon Contracting Co. vs. Chatterson, 40 L. R. A. (N. S.) 857. 
Tarr vs. Western Loan & Sav. Co., 21 L. R. A. (N. S.) 707. 
Strampe vs. Minn. Farmers' Mut. Ins. Co., 26 'L. R. A. (N. 1,.) 999. 
Mahar vs. Harrington }'ark Villa Sites, 38 L. R. A. (N. S.) 211. 
Model HePting Co. vs. Magarity, L. R. A. 1915B, p. 665. 
Palm Vacuum Cleaner Co. vs. Bjornstad, L. R. A. 1917C, p. 1012. 

Having the consequences of a wrong interpretation of these statutes fully in 
view, I sh.i,11 proceed to give you what I consider to be a safe conclusion, so that there 
will be no risk to the state or its citizens or to the trust companies in following it. 

It must be frankly stated that the law upon the question as to how a foreign trust 
company should qualify to do business in Ohio is now in a state of great uncertainty 
Prior to the enactment of H. B. No. 200 it had been held, and I think properly, that 
such trust companies, to be qualified, must have had a paid-in capital of at least one 
hundred thousand dollars; must have deposited witht the treasurer of state, in cash 
·or designated bonds, not less than fifty thousand nor more than one hundred thousand 
dollars, and must have paid a fee of fifty dollars to the superintendent of banks for 
tlie issuance to it of a certificate authorizing it to transact business. The provisions 
as to the amount of its capital and required deposits were found in sections 9778 and 
9779 G. C. These two sections have been repealed by H. B. No. 200. 

Section 736, paragraph (c), as amended May 20, 1915, was as follows: 

"Each foreign trust company desiring and intending to do business 
in this state shall pay to the superintendent of banks a fee of fifty dollars for 
issuance to it of a certificate autho1izing it to transact business in this state. 
Such fee to be paid before such certificate is issued." 

This section has also been repealed. 
My predecessor, in Opinions of Attorney-General, 1917, Vol. II, p. 1296, held that 

it was not necessary for a foreign trust company to comply with section 178 or 183 
G. C., which are the general statutes appplicable to the admission of foreign corpo
rations to do business in the state. The Attorney-General reached that conclusion 
becau.se of the special provision of section 736, paragraph (c), above quoted. He 
suggested the query as to what would constitute doing business by a foreign trust 
company, but refrained from expressing an opinion on it. 

In Vol. II of Ann. Rep. of Atty.-Gen. for 1914, p. 1636, the following syllabus 
appears: 

https://becau.se
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"Where a foreign trust company has been appointed trustee under a 
foreign will and under a deed of trust made by a non-resident, and has been 
appointed by an Ohio court as truE:tee t-0 fill a vacancy caused by the death of a 
trustee named in the will, all that is necessary for such a trust company to qual
ify in Ohio, so that it may pass title to real estate, is to make a deposit in the 
manner provided under section 9778, General Code, and pay the fees required 
under section 736, General Code, paragraph c." 

In the opinion the Attorney-General refers to section 178 G. C., which reads as follows 

"Sec. 178. Before a foreign corporation for profit transacts bu.siness 
in this st'ate, it shall procure from the secretary of state a certificate that it has 
complied with the requirements of law to authorize it to do business in this 
state, and that the business of such corporation to be transacted in this 
state, is such as may be lawfully carried on by a corporation organized under 
the laws of this state for such or similar business, or if more than one kind of 
business, by two or more corporations so incorporated for such kinds of bus
iness exclusively. Ko such foreign corporation doing business in this state 
without such certificate shall maintain an action in tJiis state upon a con
tract made by it in this state until it has procured such certificate. This 
section shall not apply to foreign banking, insurance, building and loan, or 
bond investment corporations." 

He states that the facts presented to him did not show the trust company to be 
"doing business" in the state, and further observes that a foreign trust company is 
a banking corporation and within the exception in the statute. A similar conclusion 
might be drawn from a reading of section 710-2, which provides that unless the con
text otherwise requires, the term "bank" as used in the act, shall include trust com
panies. 

Section 178 G. C., as quoted above, has not been amended. Therefore we must still 
consider the exception to which attention was called, along with the clussification 
of trust. companies with banks. 

Section 183 G. C. provides for the filing of a statement by a foreign corporation 
of: 

"1. The number of shares of authorized capital stock of the corpora
tion and the par value of each share. 

2. The name and location of the office or officers of the corporation 
in Ohio and the names and addresses of the officers or agents of the corporation 
in charge of its business in Ohio. 

3. The value of the property owned and used by the corporation in 
Ohio, where situated, and the value of the property of the corporation owned 
and used outside of Ohio. 

4. The propo1tion of the capital stock of the corporation represented 
by property owned and used and by business transacted in Ohio." 

"Upon this statement und other facts coming to his knowledge, the secretary of 
state calculates a franchise fee. 

By section 188 G. C., a for.iign banking company is excepted from the provis
ions of sections 183 to 187 inclusive. 

What we have to consider now is, have those exceptions been modified or re
pealed in part by H. B. No. 200. so that foreign trust companies must comply with 
sections 178 and 183 G. C.? 

Section 710-17, paragraph (c), is unambiguous and provides that a foreign trust 
company shall pay t-0 the superintendent of banks one hundred dollars for a ce1ificate 
authorii,ing it to transact business in the state. 



900 OPINIONS 

Section 710-150 G. C. p1ovides that no trust company "doing a trust business 
shall accept trusts in the state until its paid-up capital is at least one hundred thous
and dollars and it has made the required deposit with the treasurer of state. Observe 
that this provision runs agamst a trust company "doing business." It does not say 
doing business within the state. Therefore I conclude that (disregarding for the 
present an exception hereinafter to be referred to) section 710-150 G. C. must be com
plied with by a foreign trust company accepting a trust, whether the transaction in 
which it is engaged amounts to doing business or not. 

Section 710-151 provides that every foreign trust company shall, upon bBing 
admitted to do business in this state "as otherwise provided by law," file a certified 
copy of its certificates of admission with the superintendent of banks. The latter 
must examine its certificate and• statement, approve the funds and securities depos
ited and certify the fact of such approval to the treasurer of state, and, upon the pay
ment to him of a fee of one hundred dollars, license said company to transact business 
within the state for a period of one year. 

What is the force of the language "upon-being admitted to do business within 
this state as otherwise provided by law," as appearing in section 710-151 G. C.? 
This question must be determined because the light of a trust company to accept and 
execute trusts or certify to any obligation to evidence debt is made dependent in sec 
tion 710-154 upon a compliance with the provisions of section 710-151. 

As I said above, prior to the enactment of the statutes in question, a foreign trust 
company received its certificate of admission from the superintendent of banks. Now, 
however, in presenting itself for a license to that officer, it must submit to him a cer-
tified copy of its certificate of admission to do bw,iness. _ 

Unless we are to construe the language quoted out of the statute entirely, it must 
have reference to a certificate obtained from the secretary of state. There could be 
no other source from which such certificate could be obtained prior to the application 
to the banking department for a license. 

If, then, it is necessary to obtain a certificate of admission from the secretary of 
state, manifestly there must be compliance with the provisions of sections 178, 179 
180 and 183 G. C. To reach this conclu,sion, the exemptions of sections 178 an 186 
G. C., to which reference was made above, of foreign banking corporations, must be 
disregarded. I am of the opinion that this view must be accepted. To hold other
wise, would be to eliminate from coru,ideration entirely the portion of section 710-151 
above quoted. That section seems to provide, then, that a foreign trust company 
must (1) comply with the general laws relating to the admission of foreign _corpora
tions to do business in Ohio and obtain a certificate to that effect from the secretary 
of state; (2) file this certificate, with a certified copy of its last published statement 
with the superintendent of banks; and (3) pay the latter a license fee of one hundred 
dollars when he has approved the securities deposited with the treasurer of state 
and certify the fact of such approval to that officer. 

Section 710-152 G. C. relates to the procedure necessary on the part of a foreign 
trust company subsequent to its admission to do business in the state. It is required 
to "annually within thirty days after complying with all the provisions of law in regu
lation to foreign corporations transacting business within this state, file with the 
superintendent of banks a certificate of t.he tax commission of Ohio as to such com
pliancP.," rte. If the superintendent finds that there has been no default upon its 
part as trustee, he is to license it to transact business within the state for a further 
period of one year, upon payment of a lee of one hundred dollars. 

What is meant by complying with "all the provisions of law in relation to foreign 
corporations transacting business within this state? And what certificate shall the 
tax commission make as to such compliance? Heretofore the latter has exercised 
no such function. In my opinion this section brings these foreign trust companies 
within the provisions of sections 5499, et seq. G. C., which requires each foreign r.orpora-
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tion for profit, doing business in the stat~ to make a report to the tax comm1ss1011 
during the month of July, containing the information specified in section 5501 G. C. 
From this report and other facts coming to its knowledge, the commission must on 
the first Monday of September determine the proportion of the authorized capital 
stock of the company represented by its property and business in this state. "Using 
this calculation, the auditor must charge a franchise fee o' three-twentieths of one 
per cent upon the proportion of the authorized capital stock of the corporation iepre
sented by the property owned and used in business transacted in the state. Such 
fees shall not be less than ten dollars in any case, and shall be payable to the treasurer 
of state on or before the first day of the following December. 

If we are not to adopt this view, we must disregard the provision of section 710-152 
G. C., which requires compliance with all the provisions of law in relation to foreign 
corporations transacting business within the state and a certificate of the tax com
mission as to such compliance. Here we ought to consider for a moment section 
5508 G. C., which has not been dii-ectly repealed. 

"Section 5508. All foreign corporations, and the officers and agents 
thereof, doing busin&s in this state, shall be subjected to all the liabilities 
and restrictions that are, 01 may be imposed upon corporations of like ehai
acter, organized under the laws of this state, and shall have no other or greate1 
powers. Every contract made by or on behalf of any such foreign corporn
tion, affecting the liability thereof or relating to its property within this otate, 
before it shall have complied with •he provisions of section one hundred and 
seventy-eight of the General Cocle, shall be wholly void on its behalf and on 
behalf of its assigns, but shall be enforceable against it or them. Xothing 
contained in this section shall be held or construed to apply to insurance 
corporations, fraternal beneficiary associations, or building and loan asso
ciations required by law to report to the superintendent of insurance, nor to 
repeal, change or modify the provisions of section one hundred and eighty
eight of the General Code." 

This section is to be con~idered in two aspects: (1) It makes the contracts, of 
a company wrongfully failing to comply with section 178 G. C., wholly void on behalf 
of itself and it<, assigns. (2) By reference to section 188 G. C., it would seem to 
bear the con&truction that foreign banking companies are not within its provisions 
As a matter of fact, foreign trust compruiies have not been filing reports with the tax 
comm1ss10n. 

The prohibition as to business is foupd in section 710-154. There it is provided 
that no trubt company, foreign or domestic shall certify to any note, bond or other 
obligation to evidence debt, or accept any trust concerning property located wholly 
or partly in the stat.e, without coITplying with the provisions of sections 150, 151 and 
152 of the act. Therefore, we may not disregard the two provisions above consid
ered, however inconsistent they may be with older statutes. If sections 710-151 
and 710-152 require a compliance with the general laws relati,ng to foreign corpora
tions, then such compliance must be had before the tru,5t company can certify to any 
obligation or accept any trust concerning property located wholly or in part in this 
state. 

The arguments against the view that there is such requirement, as I have said, 
are numerous. There are express exceptions of foreign banking companies in sections 
179 and 188 G. C. The course of this department and of the officers of the ~tate has 
been in effect a holding that compliance with sections 5499 et seq. G. C. was unnec
essary. B~ide the initial license fee, the initial franchise and the yearly franchise 
fees, such trust company will be required to pay one hundred dollars for its original 
certificates from the superintendent of banks and one hundred dollars annually for 
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the renewal of such certificate. The only requirement, prior to the enactment of 
this law, was a fifty dollar fee annually. True, the initial franchise fee and the annual 
franchise fee, which .the present law seems to exact, would in most cases be nominal 
beqa_µse a foreign trust company would transact a very small portion of its business 
and·employ only an incoq/liderable amount of its capital in this state. 

A trust company organized under the laws of Ohio must not only pay the fee 
required of domestic corporations upon the filing of its articles with the secretary 
of state, but an initial fee of seventy-five dollars. Such institution is further subject 
to the payment of a yearly sum of twenty dollars and in addition thereto one-ninetieth 
of one per cont of its tot.al aggregate resources in excess of fifty thousand dollars (such 
total fee not to exceed the sum of two thousand dollars in any one year). It is also 
requjred to make a report to the tax commission and to pay annually a fee of three
twentieths of one per cent upon its subscribed or issued and outstanding capital stock. 
So it can not be said that there is any substantial discrimination against foreign trust 
companies. But be that as it may, foreign corporations can exercise none of their 
powers or franchises within this state except by comity or under legislative consent 
which may be granted on such terms and conditions as the state may impose. 

Western Union Telegraph Co. vs. Mayer. 
Treas., 28 0. S., 521. 
Humphreys vs. State, 70 0. S., 67. 

It might be urged that sections 710-151 and 710-152 G. C. arc not applicable 
to foreign trust companies unless their activity in the state is such as to constitute 
doing business. But section 710-154 G. C. contains an absolute provision against 
trust companies, foreign and domestic, and requires on the part of all compliance 
with sections 150, 151 and 152 G. C. "No such· trust company" I do not believe 
can be limited to trust companies "doing business" in Ohio, because domestic com
panies are formed for the transaction of such business. On the other hand I think 
this phrase refers to any corporation doing a trust business anywhere and attempting 
to certify to obligations or accept trusts in Ohio. 

Section 710-151 is applicable, however, only on the application of a foreign trust 
company for admission to do business within the state. Certain of such compsnies 
have already complied with the provisions of old sections 736c, 9778 and 9779 and have 
received from the superintendent of banks certificates authorizing them to carry on 
business in the state for one year. In my judgment such companies need not com
ply with the provisions of section 710-151 or with 178 and 183, because they have 
already paid a fee· of $50.00, and here complied with the ~ws in force at the time of 
their applic1>,tions for admission and received the certificate authorizing them to trans
act business in Ohio for a year. They must, however, when their present certificates ex
pire, pay a fee of $100.00 for a renewal. It is true that section 710-154 provides that 
no trust company shall perform c_ertain functicns without complying with section 
710-151, but nothing is contemplated under the latter section unless it is necessary 
for the company to be admitted to do business. 

I now direct your attention to the following exception in section 710-154; 

"But nothing h;rein contained shall prevent a foreign corporation from 
qualifying as executor or administrator of property in this state, after ap
pointment as executor or administrator by the courts of any other state as 
provided by law, when the decedent was a resident of such state, at the time 
of his death, or from acquiring, holding or transferring title to lands or other 
property within this state as trustee to secure any bond, note or other obli
gation aforesaid, or from certifying thereto, but providzd always, that by the 
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laws of such other state a trust company organized and doing business under 
the laws of this state shall have equal privileges as to any similar estate, deed 
or trust of property in such other state." 

How broad is this exception? Are such favored trust companies excused from 
compliance with sections 710-17c, 710-150, 710-151 and 710-152? In my judgment 
they are. Whatever may be the force of the word "herein," whether it comprehends 
the entire act or simply section 710-154, it is to be noted that specific reference is made 
therein to sections 710-150, 710-151 and 710-152. True, section 710-17c does not 
contain any exception in favor of such trust companies, nor does section 710-150. 
The latter does contain a prohibition against certain transactions until compliance 
is made with its provisions. Sections 710-151 and 710-152 contain no words of pro
hibition. There is therefore room for the argument that the exception in 710-154 
goes only to 710-151 and 710-152, but I do not believe such to be the fair interpre
tation of the language. The reference to section 710.-150 in 710-154 is p2,rticularly 
significant. 

Summing up my conclusions so as to answer your inquiries, it is my opinion: 
(1) That a foreign trust company which has been appointed as executor or ad

ministrator·b} the courts of some other state, as provided by law, when the decedent 
was a resident of such sfote at the time of his death, may qualify as executor or ad
ministrator of property in this state, acquire, hold or transfer title to landR or other 
property therein, as trustee, to secure any bm:d, note or other obligation, or certify 
thereto without mv,king a deposit with the treasurer of state, paying a fee, comply
ing with the general laws as to admission of foreign corporations to do business, mak
ing reports to the tax commission, securing a certificate from the superintendent of 
banks, provided the laws of such state (where the decedeut resided at the time of his 
death) give equal privileges to trust companies organized and doiDg business under 
the 12,ws of this state. 

(2) That with the above exceptions, foreign trust companies which have not 
been admitted to do business in Ohio, in accordance with the provisions of law in 
force, prior to the taking effect of house bill 200, must comply with the general laws 
relating to the admission of foreign corporntions (sections 178 et seq. and 183 et seq.); 
must have a paid-in capital of at least 8100,000; must deposit with the tre2,surer of 
state thr,t sum in cash or in the approved designated securities; must secure from the 
secrotr.ry of state a certificate of admission to do business, and file it, with a certified 
copy of the fast published statement made by it and filed with the proper department 
of state in which it is organized and doiPg business, with the superintendent of banks; 
must secure his approval of such bonc'.s and securities and his certificate of that fact 
to the tre:.>,surer of state; and must pay him a license fee of 8100.00 for the privilege 
of transacting business for 11 period of one year. 

To obtain 11 renewal of its certific:.>,te, it must make the required annual report to 
the tax commission, provided by section 5499, obtain its certificate that such report 
has been filed and the franchise tax calculated thereon paid, file this certificate with 
a copy of its bst published statement, with the superintendent of banks, and pay a 
fee of 8100.00. 

(3) That foreign trust companies not comprehended in par:.>,graph (1), admitted 
to do business in the state prior to the taking effect of house bill 200, are subject to 
all the above requirements mentioned in paragrar:h (2), excepting the compliance 
with the general laws relating to the admission of foreign corporations, the obtain
ing of a certific1.>te to that effect, filing it with the superintendent of banks, the secur
ing of a further certificate of his approval of its deposit, and the payment of an initil.'l 
license fee of one hundred dollars. At the expiration of the period for which it is 
now licensed, such fee of $100.00 is payable for the privilege of doing bminess for 
another year. 

https://secrotr.ry
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It will be apparent from this discussion, and from the diffculties encountered 
in trying to reconcile or choose among v:irious statutes, that there is room for much 
diversity of opinion in their construction. The questions involved are of so much 
importance and the consequences of a mistaken construction of the law so grave, that 
these ambiguities should be removed in some authoritative manner, and this is es
pecially so since neither the opinion of the department or the manner of the law's 
administration by the state's officers will be binding on those who may acquire prop
erty interest and rights under and through the proceedings of these foreign trust 
companies. 

Respectfully, 
JoHN G. PmcE, 

Attorney-General. 

528. 

INTOXICATING LIQUORS-ASSESSMENT OF TAX ON DUPLICATE
COUNTY COMMISSIONERS EXTEND TIME FOR PAYMENT OF TAXES 
ALSO APPLICABLE TO LIQUOR TAX-PENALTY DOES NOT ACCRUE 
UNTIL EXPIRATION OF TIME LIMIT AUTHORIZED BY COUNTY 
COMMISSIONERS. 

Where an assessment of one the thousand dollar liquor tax has been entered upon the 
duplicate by the county auditor at the time of =king up the original duplicate, but the 
first installment of $500 was not paid or tendered until about the first of July, the county 
commissioners having extended the time for payment _of installments of taxes to the 20th 
of July and January respectively, pursuant to the provisions of section 2657 
G. C. such extension of time is applicable to the liquor tax as well as the general property 
tax, and the twenty per cent prnalty prcvided in case of non-payment of the liquor tax does 
not accrue until the expiration of such extension. 

COLUMBUS, Omo, July 29, 1919. 

HoN. JosEP'H W. BAGm', Prosecuting Attorney, Georgetown, Ohio. 
DEAR Srn:-You recently requested mv written opinion as follows: 

"Under section 6071 General Code, the sum of one thousand dollars is 
assessed yearly, to be paid to the county treasurer by eac)l person engaged 
in the business of trafficking in intoxicating liquors. This assessment becomes 
a lien en the real property on and in which the business is conducted, en 
the fourth Monday in May of each year; and section 6072 provides that 
the same 'shall bl" paid at the times provided by law for the payment of taxes 
on real or personal property and one half of it on or before the 20th day of 
June and one half of it on or before the 20th day of December of each year.' 

Section 6073 provides that when such business is commenced after the 
fourth Monday in May in any year, that the assessment shall be proportion
ate in amount to the remainder of the assessment, except that it shall not be 
less than two hundred dollars. 

Section 6082 provides that if such assessment is not paid when due, there 
shall be added a penalty thereto of twenty per cent. which shall be collected 
therewith. 

The county commissioners of Brown county, at the October meeting, 
1918, passed a resolution extending the time for the payment of taxes on 
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real and personal property to the 20th day of January and July, and the collec
tions have been made accordingly, without penalty. 

:\Ir. Clarence Rosselot, who was engaged in trafficking in intoxicating 
liquors, paid the assessments up to the fourth ::.\foPday of May, 1919, continued 
in the business on Monday, the 26th day of May, 1919, under a new license 
issued for that one day and paid 8105.00 therefor. He did not, howevPr, 
pay the one thousand do1lars or any part thereof, and after the 20th day of 
June and on or about the first of July, the county auditor and treasurer noti
fied him that payments were due, as provided in section 6071 et seq. 

In response to this notice hP tenders payment of the sum of 8200.C'O 
and is willing to pay 8500.00 with the understanding that 8300.00 thereof be 
remitted or returned to him. 

The auditor and treasurer are in doubt as to their right and duty to 
impose a pen:>.lty and, if penalty should be imposed, on what basis the twenty 
per cent should be computed; that is to say whether or not they should collect 
or retain 8300.00, computing the penalty on 8500.00, or whether they should 
collect and retain $240.00, computing the penalty on 8200.00, the minimum 
payment, or whether or not they should not collect any penalty, since the 
commissioners have extended the time for the p:>.yment of real and personal 
taxes to the 20th day of July. 

This inquiry is made and you may answer the same on the assumption 
that all parties, includirig Mr. Rosselot, acted in absolute good faith. As evi
dence of the good faith of Rosselot, the treasurer in writing the receipt for 
the payment made by Rosselot December 19, 1918, of 8500.00, stated in the 
receipt that the same was 'one half payment of the assessment charged on 
the business of trafficking in spirituous, m,1lt and vinous liquors from the 
28th day of Derember, 1918, to May 28th, 1919.' 

The fact that the receipt stated the 28th day of May, 1919, led Mr. 
Rosselot to believe that he had paid his assJssment covering the 26th day of 
May, 1919." 

The matter involved in your inquiry invites attention to the provisions of sec
tion 6071 G. C. et seq. Section 6071 provides for a tax of 81,000 upon the business
of trafficking in spirituous, vinous, malt or other intoxicating liquors. 

Section 6072 provides that the tax shall attach and operate as a lien on the prop
erty in which the business is conducted as of the fourth Monday of May of each year 
and shall be paid at the time provided for the payment of taxes on real or personal 
property within this state, to-wit, one-half on or before the 20th day of June, and 
one-half on or before the 20th day of December of each year. 

Section 6081 provides that each assessor shell return to the county auditor with 
his other returns, a statement showing each place where such business is conducted, 
with the name of the person conducting the business, etc. 

Section 6085 provides that the county auditor shall make and preserve duplicates 
of the assessments; and also upon receiving satisfactory information of such business 
liable to assessment er increased assessment not returned by the assessor, he shall 
forthwith enter an assessment upon the duplicate. 

Also that not ln.ter than the first Monday of June of each year he shall make out 
and deliver to the county treasurer a copy of such assessment duplicate. 

From the provisions of the statutes so far noted, the method of making up the 
duplicate, charging the assessment and placing the same into the hands of the county 
treasurer is provided, and also the time for payment of the tax is stipulated. 

In section 6082 it is provided: 

"If surh assessment is not paid when due there shall be added a penalty 
thereto of twenty per cent which shall be collected therewith." 
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The provisions of section 6072 G. C. noted above, that the liquor tax shPJl be 
paid at the time provided for the payment of taxes on real or personal property, in 
my opinion amounts to an adoption of the Pntire statutory provision relative to the 
time of payment of property tax, which is governed by the provisions of sections 
2653 and 2657 G. C. which sections, so far ss pertinent here, are as follows: 

"Sec. 2653. Each person charged with taxes on a tax duplicate in the 
hands of a county treasurer may pay the full amount thereof on or before 
the twentieth day of December, or one-half thereof before such date, and the 
remaining half thereof on or before the twentieth day of June next ensuing, 
but all rosd taxes so charged shall be paid prier to the twentieth day of 
December. 

Sec. 2657. The county commissioners of any county by resolution 
spread upon their journal may extend the time of payment of taxes from 
June twentieth to July twentieth of the se,me y~ar and from December twen
tieth to January twentieth of the following yaar. * * *" 

Thus the time for payment of real and personal property tax, though provided 
by statute as of December 20, and June 20, is subject to the further provision of sec
tion 2657 by which such dates may lawfully be extended for a period of one month 
respectively. 

I am influenced in my conclusion that the provision for extension of time for 
payment of tax is intended to be applicable to the payment of liquor tax by the con
sideration that it is reasonably rpparent that the purpcse and policy in the legislation 
was to authorize the payment of the entire tax or installment of t2,x charged on the 
dupiicate against the particular taxpayer at cne and the same time, and the two classes 
of tax have thus been so intimately associated together with respect to the provision 
for payment thereof that it is calcu!ated to so impress the taxpayer. 

In the case you have submitted, it appears not only that the commissioners did 
ex-tend the time for payment of taxes to the twentieth of July and January respectively 
but that there is the further extenuating circumstance in this particular case that the 
treasurer had issued a receipt for the liquor tax for the year 1918 purporting to be for 
the period from May 28, 1918, to May 28, 1919. 

While this circumstance could not influence the proper construction of the law 
and the receipt was erroneous with. respect to the dates involved in the taxing year 
yet the fact of the extension of time for payment of taxes by the county commissioners 
in my opinion applied to the liquor tax as well as the general property tax, and I 
therefore, hold that the payment of the tax in pursuance of the tender made on or 
about the first of July should be accepted without the imposition of the twenty pet 
cent. penalty. 

This leads me then to the question of the amount of refunder to which the tax
payer may be entitled, and the procedme to be pursued in the payment of the tex 
and securing a refunder. 

This question of course only arises upon the application of the taxpayer and hi~ 
representation that he has discontinued the business of trafficking in intoxicating 
liquors. The statutes relative to refunder upon discontinuance of the business are as 
follows: 

"Section 6074. When a person, company, corporation or co-partner
ship, engaged in such business, has been assessed and has paid the i'ull amount 
of such assessment and afterward discontinues such business, the county 
auditor, upon being satisfied thereof, shall issue to such person, corporr
tion or co-partnership a refunding order for a proportionate amoun•. of such· 
.assessment so paid, but the amount of such assessment so retained shall not be 
less than two hundred dollars, unless, etc." 
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It is also provided in section 6072 (104 0. L. 166): 

"Any person who traffics in intoxicating liquors as a beverage at retail 
shall not be entitled to any rebate or refunder under the liquor tax without giv-
ing a bond in amount equal to twice the amount of sur.h rebate or refunder, 
with securities acceptable to the county clerk that he will not traffic in in
toxicating liquors without paying the liquor taxes provided by law; * * *." 

Pursuant to the provisions of the statutes just noted, I advise that if the party 
in question pays or has paid the 8500.00 in pursuance of his tender as of July 1st, and 
satisfies the auditor that he has discontinued the business of trafficking in intoxicating 
liquor, arid enters into the prope~ bond as prescribed by said sections, then upon his 
application,, the auditor would be entitled to make him a refunder of a proportionate 
amount of the payment corresponding to the remainder of the assessment year, subject 
to the provision that in no case shall the amount of the assessment retained be less than 
8200.00; and in the present case upon the auditor being satisfied of the discontinuance 
of the business on ::\fay 26th, the taxpa~er would be entitled to a refunder of that portion 
of the $500.00 installment due and payable above the minimum $200.00 to be retained. 

Thus on the payment of the 8500.00 installment in full, which is required by the 
terms of section 6074, and the compliance "ith the other provisions of the sections 
quoted, a refunder for 8300.00 should be issued and a remittur of the second install
ment of $500.00 which would be due in December should be entered upon the dupl
cate. 

Respectively, 
JOHN G. PRJCF., 

Attorney-Ge:teral. 

529. 

APPROVAL OF SYXOPSIS FOR REFERENDUM ON HOUSE BILL Ko. 9' 
(108 0. L. 699)-WO::\iEN ENTITLED TO VOTE FOR PRESIDENTIAL. 
ELECTOR. 

CoLUl'.rnus, OHio, July 30, 1919. 

HoN. JOHN II. DRL'FFEL, ::\fanager, 'l'he Ohio Anti-Woman's Suffrage League, Cin
cinnati, Ohio. 

DEAR Sm:-You have submitted to me this day for my certificate under section 
5175-29e, a synopsis to be embodied in a referendum petition against the legislative 
action known as house bill No. 9 (108 0. L. 699), said synopsis being in words and fig
ures as follows: 

"The purpose of the act known as house bill No. 9, passed by the general 
assembly of Ohio, June 16, 1919, approved by the governor June 18, 1919, and 
filed in the office of the secretary of state June 18, 1919, is to amend sections 
4862 and 4940 of the General Code of Ohio to provide that women may vote 
and be voted for, for presidential elector. 

Said act provides that women shall be entitled to vote and be voted 
for, for presidential elector." 

I, John G. Price, Attorney-General of the state of Ohio, do hereby certify that 
the foregoing synopsis is a truthful statement regarding the contents and purpose of. 
sairI act. 

Respectfully, 
JOHN G. PrucE, 

Attorney-Genera/.. 
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530. J 
APPROVAL OF SYNOPSIS FOR REFERENDUM ON HOUSE JOINT RES

OLUTION No. 70-RATIFYING AMENDMENT TO FEDERAL CON
STITUTION PROVIDING WO~IAN SUFFRAGE. 

CoLu!lrnus, OHio, July, 30, 1919. 

HoN. JoHN H. DRUFFEL, Manager, The Ohio Anti-Woman's Suffrage League, Cin
cinnati, Ohio. 

DEAR Srn:-You have submitted to me this day for my certificate under section 
5175-29e, a· synopsis to be embodied in a referendum petition against the iegislative 
action known as house joint resolution No. 70, said synopsis being in words and figures 
as follows: 

"House joint resolution No. 70 adopted by the general assembly of 
Ohio on June 16, 1919, is the action of the general assembly ratifying an 
amendment to the constitution of the United States of America proposed 
by the sixty-sixth congress. Said amendment provides that the right of citi
zens of the United States to vote shall not be denied or abridged by the United 
States or by any state on accoupt of sex." 

I, John G. Price, Attorney-General of the state of Ohio, do hereby certify thae 
the foregoing synopsis is a truthful statement regarding the contents and purpose of 
said joint resolution. 

Respectfully, 
JOHN G. PR:CE, 

Attorney-General. 

531. 

APPROVAL OF CERTAIN LEASES FOR COTTAGE SITES AT BUdKEYE 
LAKE AND CERTAIN CANAL LANDS AT MASSILLON, OHIO. 

HoN. JoHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 

COLUMBUS, OHio, July 31, 1919. 

532. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
COSHOCTOX, DARKE, GALLIA AND KNOX COUNTIES. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

CoLUMBUs, Omo, July 31, 1919. 
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533. 

MUNICIPAL CORPORATIOX-AUTHORITY TO ISSUE BOXDS "CXDER 
SECTIOX 3916 A~"'D 3917 G. C. FOR PAY::'IIEXT OF SALARIES OF 
POLICEMEX, FIREMEN AND HEALTH OFFICER-SECTIOX 5649-3d 
G. C. XOT APPLICABLE-WHEX S::'IIITH OXE PER CEXT LAW 
DOES APPLY-CLERK OF HOSPITAL CO::\IMISSIOXERS APPOINTED 
L'"XDER SECTIOX 4026 G. C.-FAILGRE TO PROVIDE CO::\IPEX
SATIOX-HOW PAID-WHERE COXTRACT HAS BONL'"S AXD PEN
ALTY CLAUSE IN CONTRACT BETWEEX CITY AND CONTRACTOR 
-XO AUTHORITY TO REMIT. 

1. .4utharity to issue bonds in pursuance of the provisions of sections 3916 and 
3917 for payment of salaries of policemen and firemen and a health officer, when such 
salaries have become binding obligations against the city, is not restricted by the provisions 
of section 5649-3d G. C.; the provisions of the Smith one per cent law, as an entirety are 
applicable to the authority for issuance of such bonds only with respect to the leuy for their 
retirement and for interest thereon, which must be made within the ten mill tax limitation. 

2. Where hospital commissioners appointed in pursuance of section 4023 have 
appointed a clerk as authorized in section 4026, but failed at the time lo fix the compen
sation of such clerk, who in pursu,i,nce of his appointment has performed services for 
approximately two years, and the commissioners desire now to provide his compensation 
equal to approximately $20.00 a month, the same rnay be lawfully done. 

3. Where a contract containing a bonus and penalty provision has been entered 
into between a municipal corporation and a contractor in pursuance of section 4330 G. C 
and a penalty has accrued by reason of completion of the contract having been delayed 
beyond the time provided, there is no authority for the remission of such penalty by the 
officers of such municipality. 

CoLUMBus, Omo, July 31, 1919. 

Bureau of Inspection and Supervision nf P11blic Offices, Columbus, Ohio. 
GENTLEMEN:-You recently requested my written opinion, as follows: 

"We are calling your attention to opinion No. 785, page 2097 of the 
Opinions of the Attorney-General for 19·11, and would ask: 

Question: Does the right to issue bonds as set forth by this opinion 
covering salaries of policemen and firemen authorize the same to be done 
where the budgetary provisions of section 5649-3d G. C. have been exceeded 
by including all obligations thus incurred together with other expenses of a 
p~,1ticular fund of a municipality? 

To give you a concrete illustration, the city in question has quite recently 
appointed a health officer, whereas the funds of the health department were not 
in shape to stand such obligation. In other words, the provisions of section 
5649-3d G. C. would be exceeded. Can the compensation of this health officer 
which is now matured for payment be covered by a bond issue as set forth in 
the opinion referred to? 

Question 2: Some two years ago the city of Alliance, Ohio, established 
a board of hospital commissioners 1.1,llder section 4023 et seq. G. C., to bujld 
a hospital. Such board appointed a clerk, (See section 4026 G. C.) but 
neither the board nor council took any action whatsoever relative to any 
compensation for such clerk. Now the work is practically completed and the 
city is desirous of paying this clerk a compensation equal to approximately 
820.00 per month for the past two years' work. Can the same be legally done, 
and if so, how? 
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Question 3: Where a contract containing a bonus and penalty pro
vision under authority of section 4330 G. C., has been completed and the 
contract has been delayed beyond the period of completion and a consider
able penalty has accrued, is it within the authority of any board or officer 
of a mun,icipality to then set aside the penalty?" 

I may say at the outset that I do not consider that the particular provisions of 
section 5649-3d G. C. are at all controlling in the case of the issuance of bonds under 
authority of sections 3916 and 3917 and the disposition of the proceeds of the sale 
of such bonds. 

Section 5649-3d is an essential part of the general scheme of the Smith one per 
cent law for bringing about a limitation upon the rate of taxation that may be lawfully 
levied, but in its terms does not purport to govern all cases of provision for and appli
cation of funds by the various sub-divisions of government; it is essentially a limita
tion upon the power of appropriation of moneys derived from taxes and other original 
sources of revenue and of the expeQditure of such revenues. The conclusion expressed 
in_ the opinion to which you refer (Opinion No. 785, page 2097 Opinions of the At
torney-General for 1917) was arrived at under authority of sections 3916 and 3917, 
which provide as follows: 

"Sec. 3916. For the purpose of extending the time of payment of any 
indebtedness, which from its limits of taxation the.corporation is unable to pay 
at m:;i.turity, or when it appears to the council for tJ1e best interest of the 
corporation, the council thereof may issue bonds of the corporation or borrow 
money so as to change but not to in.crease the indebtedness, in such amounts, 
for such length of time and at such rate of interest as the council deems 
proper, not to exceed six per cent per annum, payable annually or semi
annually. 

"Sec. 3917. No indebtedness of such municipal corporation shall be 
funped, refunded, or extended, unless it shall first be determined to be an 
existing valid and binding obligation of the corporation by a formal reso
lution of the council thereof. Such resolution shall also state the amou.nt of 
the existing indebtedness to be funded, refunded or ei..iended, the aggregate 
amount of bonds to be issued therefor, their number and denomii:ation, 
the date of maturity, the rate of interest they shall bear, and the place of 
payment of principal and interest." 

The authorization here to issue bonds does not; strictly speaking, create or pro
vide a source of revenue, nor is it a debt-creating authorization, but on the contrary 
furnishes a means of temporarily providing for existing obligations which call!Jot be 
met by the revenues presently available under the limits of taxation. 

The case of providmg funds for payment of the salary of a health officer, set forth 
in your inquiry, may invoke action under the provisions of sections 3916 and 3917 
with equal propriety to the case of providing for payment of salaries of policemen and 
firemen as considered in opinion No. 785 to which you refer. 

Section 4408 of the General Code provides for appointment of a health officer 
by the board of health, as follows: 

"The board of hClllth shall appoint a health officer, who shaU be the 
ex~ cutive officer. He shall furnish his name, address and other information 
required by the state board of health. The board may Pppoint a clerk, 
and with the consent of council, as many ward or district physicians, or one 
ward physician for each ward in the city as it deems necesasry." 

Section 4411-1 G. C. as enacted in 103 Ohio Laws, 436, provides: 
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"The board shall determine the duties and fix the salaries of its em
ployes; but no member of the board of health shall be appointed as health 
officer or ward physician." 

When action is taken by the board of health in pursuance of sections 4408 and 
4411-1 G. C., supra, a fixed obligation is imposed upon the city, which the city council 
is obligated to provide for; it is an obligation imposed by pGramount authority, and is, 
within the purview of section 3917, an existing valid and binding obligation of the 
corporation. 

Then, when from its limits of taxation the corporation is unable to pay such obliga
tion at maturity, by the authorization of section 3916 G. C. to el\tend the time of 
liquidation of the obligation the corporation is empowered to issue bonds, and thereby 
change the indebtedness so that its ultimate payment may be provided for out of 
future revenues. 

Of course, in so providing for the ultimate payment of such obligation, the revenues 
must be secured within the tax limitations provided in the Smith one per rent law, so
called, and at the time of authorizing the issuance of bonds a levy for their ultimate 
retirement and for payment of interest must be provided for by virtue of both con
stitutional and statutory mandate. 

Section 2 of article XII of the constitution provides: 

"No bonded indebtedness of the state, or any political subdivisions 
thereof, shall be in~'urred or renewed, unless, in the legislation under which 
such indebtedness is incurred or renewed, provision is made for levying and col
lecting annually by taimtion an amount sufficient to pay the interest on said 
bonds, and to provide a sinking fund for their final redemption at maturity." 

And section 5649-1 G. C. provides: ..
':In any faxing district, the taxing authority shall, within the limitations 

now prescribed by law, levy a tax sufficient to provide for sinking fund and 
interest purposes for all bonds issued by any political subdivision, which tax 
shall be placed before and in preference to all other items, and for the full 
amount thereof." • 

In State ex rel. vs. Zangerle, 94 0. S. 447, this constitutional and stnitory ,pro
vision was applied in the holding that the ievy for sinking fund and interest purposes 
must be made in preference to :,II other levies and without regard to the other needs 
of the taxing district, the second branch of the syllabus being as fellows: 

"The provision of section 5649-1, General Code, that the taxing authorities 
in each taxing district of the state shall lPvy a tax sufficient to provide for sink
ing fund and interest purposes, requires the county budget commissioners 
to certify to the county auditor a tax sufficient for such purposes, regardless 
of other needs of the taxing district. (Rabe et al. vs. Board of Education, 
88 Ohio St., 403, approved and followed.)" 

The observation in the Rabe case, to the effect that in determining upon the 
creation of bonded indebtedness, not only the limits of toxation must be regarded 
but also the current needs of the political subdivision must be anticipated, is perhaps 
to the extent of the latter observation not entirely· controlling under the present pro
visions of the constitution and section 5649-1 G. C. as applied in the case in 94th State, 
supra; and in any event the issuance of bonds for funding an existing obligation, such 
as that involved in your inquiry, would not be within the spirit of the observation 
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made in the Rabe case with reference to the incurring of additional indebtedness by 
the iesuance of bonds to an extent that would disable the subdivision to provide for 
its current expenses, inasmuch as the obligation to be refunded is one which· already 
constitutes a charge upon the current revenues. 

The opinion to which you refer announces the conclusion that bonds may be issued 
under authority of sections 3916 and 3917 for the purpose of funding valid existing 
indebtedress, and the question which you present relative to issuance of bonds to pro
vide for payment of the salary ol a health officer which has accrued as an existing, 
valid arid binding obligation sta,nds upon the same principles as those considered in 
said opinion, and my conclusion is that such bonds may be issued without regord to 
the provisions of section 5649-5d, relative to appropriations from collection of taxes 
and other sources of revenue, for the reason that the moneys realized from the issuance 
and sale of such bonds are not comprehended by the terms of said section and in the 
light of the law stand appropriated for the purpose for which the bonds are issued. 

Section 5654 G. C. provides: 

"The proceeds of a special tax, loan or bond issue shall not be used for any 
other purpose than that for which the same was levied, issued or made, except 
as herein provided. * * * " 

It is said in Schieber vs. Village of Edon, 23 C. C., n. s., 378: 

"The debt-creating power which has been conferred upon municipalities is 
in nowise affected by the tax limitations which have been imposed, and an issue 
of bonds to meet the cost of street improvements will not be enjoined because 
not authorized by a vcte of the people, where payment thereof can be made 
without violation of the .. tax limitation fixed by the Smith one per cent. law." 

The specific application of the Smith one per cent law as an entirety to the matter 
of the issuance of bonds for the payment of accrued salary of policemen, firemen or 
health officer, under authority of section 3916, has to do only with the matter of tax 
levy for interest and sinking fund, which must be made within the ten mill limitation. 

Your second question relates to the authority for payment of compensation of 
a clerk appointed by hospital commissioners in pursuance of sections 4023 and 4026 
G. C., which secticns prcvide as follows: 

"Section 4023. When the council of a municipality enteres upon and 
takes possession of grounds purchased, appropriated, or otherwise obtained for 
hospital purposes, and, by resolution or ordinance, determines to erect thereon 
or rebuild a hospital, the erection and repair thereof, or any addition thereto, 
shall be vested in a board of five commissioners, called the 'Board of Hospital 
Commissioners,' 

Section 4026. The board may appoint a clerk, an architect, a superin
tendent, and other necessary employes, fix their compensation, and adopt 
a suitable plan for such hospitol, and make all contn.cts for the erection and 
furnishing thereof. The salary of the appointees,. and the plan of the hospit11l, 
before ary contract for its erection is entered into, shall be submitted to and 

approved by the council." 

While it might appear that the intent of the statute, section 4026 G. C., is that 
the compensation shall be fixed at the time of the appointment of the clerk, yet the 
paramount purpose and policy of the statute in that regard is that such compensation 
shall, at all events, be fixed and its payment provided for in consideration of the serv
ices of such clerk, and I see no reason why the board may not now fix the compensa-
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tion for the clerk appointed by the board, in consideration of the services rendered 
by such clerk, which compensation so fixed, of course, shall be submitted to and ap
proved by the council, and when so fixed and approved the same becomes a valid and 
binding obligation of the corporation. 

Your third inquiry raises the question of the authority of any board or officer 
of a municipality to set aside or remit a penalty which has already accrued in pur
suance of a contract entered into between the municipal corporation and a contractor. 

There is statutory authority for embodying a provision for bonus for completion 
of the contract prior to a specified date, and a corresponding penalty for delay in such 
completion beyond a specified date, and where such provision has been made a part of 
the contract and the penalty has accrued by the occurrence of the delay stipulated 
against, I am of the opinion that the officials of the municipal corporation arc not 
authorized to remit such penalty. 

The provisions of section 4330 G. C. relative to bonus and penalty are as follows~ 

"The contract shall be between the corporation and the bidder, and the 
corporation shall pay the contract price in cash. Where a bonus is offered for 
completion of contract prior to a specified date, the department may exact a 
prorated penalty in like sum for every day of delay beyond a specified date." 

The penalty provision is not only supported by statutory authority but is one of 
the elements of consideration in said contract, and after the same has accrued its re
mittitur would be without consideration, and further, the officials of the municipal 
corporation are not acting with unlimited discretion as in the case of a private enter
prise, but repiesent the public interests and the scope of their authority is determined 
and limited by the law. 

There being no statutory authority for such remittitur without consideration, 
therefore, I am of the opinion that such an act would be entirely unauthorized and of 
no effect. · 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

534. 

BUREAU OF FISH AND GA:\1E-WHEX STATE DEPUTY WARDEXS :\JAY 
BE E:\IPLOYED BY FEDERAL GOVERX:\1ENT TO ASSIST IX EXFORC
IXG FEDERAL MIGRATORY BIRD TREATY ACT. 

The state deputy wardens appointed to enforce the Ohio laws relating lo the protec
tion, preservation and propagation of birds, fish and game, may be employed by the Fed
eral government to assist in enforcing the federal migratory bird treaty act, provided the 
work lo be undertaken will not interfere with the faithful discharge of their duties under
the state law. 

CoL-c-MBus, OHIO, August 2, 1919. 

HoN. A. C. BAXTER, Chief Warden, Bureau of Fish and Game, Columbus, Ohio. 
DEAR Srn:-Your letter of July 18, 1919, with which you enclosed a letter re-. 

ceived by you from the chief of the United States Bureau of Biological Survey relating 
to the employment of the state deputy wardens by the federal government to aid in 
enforcing the provisions of the federal migratory bird treaty act, approved July 3. 
1918, was duly received. 
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The purpose and scope of the intended employment and the control to be exer
cised over the state deputy wardens by the federal authorities are indicated by the 
letter referred to, which, so far as pertinent, reads as follows: 

"The tentative plans of the bureau for the enforcement of the Migratory 
Bird Treaty Act and regulations contemplate putting all United States 
deputy game wardens on the same basis at a nominal salary of S1 per year 
with additional compensation at the ra.te of $3.50 per day when actually em
ployed for temporary periods in the enforcement of the law, but not to exceed 
$300 to any warden in any one fiscal year. 

In addition to the per diem for their services we shall pay their actual 
traveling and subsistence expenses when actually employed in accordance with 
the regulations of the department. When employed on active duty by the bu
reau we would expect that all violations of the Migratory Bird Treaty Act 
which come to their notice would be prosecuted in the Federal courts, but 
there would be no objection whatever to the wardens in their capacity of state 
wardens rendering incidental services in the enforcement of the state laws 
covering offenses not included in the federal game laws, during the time they 
are rendering active services for the bureau. We would first obtain your 
specific consent before placing any deputy warden on ac-tive duty, and in 
no event would any deputy warden be assigned to duty outside of the state. 

We hope to ·have a large number of these deputy wardens in the United 
States and with the present small appropriation for the enforcement of thP 
federal game laws it is obvious that we shall be able to place only a few of the 
deputy wardens on active duty for periods ranging from a few days to two 
months and in no case for a period entitling a warden to salary exceeding $300 
in any one fiscal year. 

We shall be obliged if you will inform the bureau whether you have 
any objections to placing on this basis such of your deputies as hold the 
position of United States deputy game warden. 

Your department has been kind enough to extend most cordial support 
and cooperation in the enforcement of federal laws in the past and we trust 
that you may have no objection to the proposed new arrangement which 
we believe will be more satisfactory than that now in force." 

As I understand it, you desire my opinion as to whether or not the employment 
and payment of the state deputy wardens by the federal government would be in 
conflict with the state law. 

The appointment, compensation and duties of the state deputy wardens are 
governed by sections 1390 et seq., G. C. 

Section 1390 provides that the state secretary of agriculture shall have authority 
and control in all matters pertaining to ihe protection, preservation and propagation 
of song and insectivorous birds, game birds, game animals and fish within the state, 
and in and upon the waters thereof, and it is made his duty to enforce by proper legal 
action or proceeding the laws of this state relative thereto. He is also required to es
tablish fish hatcheries and propagate fish therein, and to adopt and can·y into effect, 
such measures as he deems necessary in the performance of his duties. 

For the purpose of carrying into effect the provisions of section 1390, it is pro-
vided by section 1391 G. C. that 

"there shall be appointed a chief warden and such number of deputy war
dens and special wardens as the board of agriculture may prescribe. The 
chief warden and each deputy state warden shall hold his office for a term 
of two years unless sooner removed by the secretary of agriculture. Each spe-



915-

cial warden shall have the same powers and perfonn the same duties as a 
deputy state wa,rden." 

Before entering upon the discharge of the duties of his office, the chief warden, 
and each deputy state warden and special warden is required by section 1392 to give 
bond to the state 

"coQditioned for the faithful discharge of the duties of his office." 

The duties of the chief warden, deputy state wardens and special wardens are, 
prescribed by sections 1393, 1395 and 1398, as follows: 

Section 1393 reads: 
"The chief warden, special wardens and deputy state wardens shall en

force the provisions of this act and the laws relating to the protection, pres
ervation and propagation of birds, fish and game, and shall also enforce the 
laws against trespassing upon premises, for the purpose of hunting, without 
the permission of the owner thereof and shall have authority to make arrests 
upon view and without the issuance of a warrant therefor. Under the direc
tion of the secretary of agriculture, the chief warden shall visit all parts of 
the state and direct and assist special wardens and deputy state wardens 
in the discharge of their duties." 

By section 1395 authority is conferred upon each warden to serve and execute
warrants and other process of law issued in the enforcement of the laws for the pro
tection, preservation or propagation of birds, fish and game in the same manner as a. 
sheriff or constable, and he is authorized to arrest on sight and without warrant any 
person found violating any such law. He is also authorized to seize without process, 
birds, fish or game found in the possession of any such person, together with the guns 
nets, seins, boats, traps or other devises with which they were taken or killed, etc.,. 
and forthwith to convey the persC'n so offending before a court or magistrate having. 
jurisdiction of the offense. 

By section 1398 it is provided that each warden shall seize and safely keep any 
gun, net, seine, trap or other device used in the unlawful taking, catching or killing 
of birds, fish or game, and, unless otherwise ordered, shall institute proceedings in 
the proper court for its forfeiture, etc. 

The compensation of the chief warden, deputy state wardens and special wardens 
are fixed by the state secretary of agriculture, and such appointees are also entitled 
to receive from the state their actual and necessary expenses incurred while traveling 
on the business of the department, etc. See sections 1087 and 1394. 

It will be observed from an examination of the several statutes hereinbefore re
ferred to that there is no express provision that the state wardens shall give their 
entire time in enforcing the provisions of the Ohio law, and that there is no express 
prohibition against such wardens accepting other employment and compensation from 
the federal government. The only requirement in this regard is that they shall faith
fully discharge the duties of their office. 

The purpcse of the federal act and one of the purooses of the state law is the pro
tection of birds. The federal act deals with migratory birds exclusively, while the 
Ohio law treats the subject generally, but this appears to be authorized by section 7 
of the federal act which provides that the several states may make and enforce laws 
and regulations not inconsistent witht the provisions of the federal act and the con
vention between the United States and Great Britain proclaimed December 8, 1916 
and also that state laws and regulation for the further protection of migratory birds. 
may be made and enforced. 
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It has, I understand, been the practice of the state and federal authorities to con
fer and co-operate in the enforcement of the bird laws, and this is in harmony with 
both the state and federal laws (see section 1096 G. C., section 9 of the federal act, 
and letter from the Chief of U. S. Bureau, supra), and I am of the opinion that unless 
the rendition of the work require by the federal act and regulations will inte!,"fere with 
the duties of the wardens under the state law, there would be no objection to their 
employment by the federal department which is authorized by section 9 of the fed
€ral act to co-operate with local authorities. 

The only objection to the proposed arrangement as outlined in the letter from 
the chief of the federal bureau of biological survey, and above referred to, is that part 
which seems to indicate or imply that state wardens entering the employ of the fed
€ral department shall render only 

"incidental services in the enforcement of the state laws covering offenses 
not included in the federal game laws, during the time they are rendering 
active services for the bureau." 

Such an arrangement would be inconsistent with the obligation of the state war
dens to faithfully discharge the duties of their offices in enforcing the provisions of 
the state law. The first duty and obligation of the state wardens is to the state, 
and it is only such federal work as will not interfere with their duties under the state 
law that should be undertaken by them. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

535. 

OHIO UNIVERSITY-APPROPRIATIONS-WHEN ITEMS IN APPRO
PRIATION BILL CANNOT BE LEGALLY USED TO PAY SALARIES. 

Monies appropriated by the legislature to Ohio University by the act known as H. B. 
No. 536, under the head of "Contract and Open Order, F9 General Plant," cannot legally 
be used by the university authorities for the purpose of adding to salaries definately fixed 
by another part of said act, under the head of "Personal Service Al Salaries." 

COLUMBUS, Omo, August 2, 1919. 

HoN. ALSTON ELLIS, President Ohio University, Athens, Ohio. 
DEAR Srn:-Acknowledgment is made of your letter of July 22, 1919, reading 

as follows: 

"H. B. No. 536---state appropriation bill-carries with it appropria
tions for Ohio University, located at Athens, Ohio. Under the head of 'Per
sonal Service Al Sal:Jries,' a number of positions are named with definite 
salaries connected therewith. Under 'Contract and Open Order F9 General 
Plant' is found the following: 'All endowment monies due Ohio University 
on account of rents and taxes in Athens and Alexander townships, and $3, 700.' 

In addition to the rents and taxes named, the university gets interest 
on its portion of the irreducible debt of Ohio. From all these sources
rents, taxes, and int€rest-the university has an annual income of between 
87,500 and $8,000. 
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Xow, the question for consideration and answer is: Have the univer
sity authorities, as such, any legal right to add to the fixed salaries already 
referred to by making drafts upon said income from rents, taxes, and inter
est? I request that you favor me, at your earliest convenience, with an answer 
to the question." 

It appears that Ohio University's portion of the interest on the so-c:.,Jled irre
ducible debt is also a matter of legislative appropriation, being included in sections 
2 and 3 of the same act referred to by you, to wit, H. B. No. 536 (General appropri
ations). 

Section 4 of said act reads in part as follows: 

"The sums set forth in the columns designated 'items' in sections 2 and 
3 of this act, opposite the several classifications of detailed purposes, shall 
not be expended for any other purposes except as herein provided." 

The exception '"herein provided" refer,s to monies expended upon authority granted 
by the "controlling board' consisting of the governor (or budget commissioner, if 
2.ppointed by the governor for such purpose), the chairman of the finance committee 
of the house of representatives, the chairman of the finance committee of the senate, 
the attorney-general and the auditor of state, which board 

"may authorize the cxp_enditure of monies appropriated in said sections 2 and 3 
of this act within the purpcse for which the appropriation is made, whethe 
included in the detailed purposes for which such appropriations are distri 
buted by 'items' in said section, or not." 

Specifically answering your que,stion, I advise you that the university authorities 
have no legal right to add to the fixed salaries in question, by making drafts upon the 
income from the rents, taxes and intercbt referred to in your letter. · 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

-536. 

COUNTY COMMISSION"ERS-HAVE CONTINUING AUTHORITY AS TO 
PROPER ALLOWAXCES FOR CLERK HIRE IX SEVERAL COL'"XTY 
OFFICES. 

Under =thorily of section 2980-1 G. C., as effective July 9, 1919, the county commis
.sioners are empowered lo make reasonable and proper allowances for clerk hire in the several 
county offices, up lo the forty, sixty and eighty-jive per cent. limitations prescribed in the 
amended section, from end after the date it became effeclfre, the jurisdiction of the com
missioners in this regard being a continuing one, to be exercised as the needs of the offices 
1nay require. 

Cou;:1rncs, Omo, August 2, 1919. 

HoN. JOHN L. CABLE, Prosecuting Attvrney, Lima, Ohio. 
DEAR Srn:-The receipt of the inquiry submitted to this office, in which you 

join with Hon. Lehr E. :\Iiller, county treasurer of Allen county, is acknowledged. 
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Your inquiry relates to the authority of county commissioners to make additional 
allowances for clerk hire to county officers, after having once acted in that matter. 
You have stated the facts and your inquiry as follows: 

"In Xovember, 1918, I filed with the county commissioners of Allen 
county, Ohio, a sworn statement of the sums expended by the treasurer's 
office for deputy, clerk hire and assistants during the year 1917, together 
with a statement of the probable amount necessary for such purposes during 
the year 1919. Section 2980 General Code. 

On the 18th day of December, 1918, the board of county commissioners 
fixed the sum to be expended for deputies, clerks and assistants for the year 
1919 in the treasurer's office in the sum of $3,383.34; the amount so fixed being 
30 per cent on the first two thousand dollars and 40 per cent on the next eight 
thousand dollars or fractional part thereof of the fees earned by the treasurer's 
office for the year Oct. 1, 1917, to Sept. 30, 1918, inclusive. Section 2980-1 
Gen. Code. 

On the 29th day of March, 1919, section 2980-1 of the General Code of Ohio 
was amended by the legislature of Ohio. On the 8th day of April, 1919, the act 
amending such section was approved by the governor and on April 9, 1919, 
the act as enacted and approved, was filed in the office of the secretary of 
state and became and was in full force and effect on the 9th day of July, 1919. 
SectiQI). 2980-1, as amended, is the same in its provisions as the original sec
tion 2980-1, except that the aggregate sum that may be fixed by the commis
sioners for the compensation of deputies, clerks, etc., shall not exceed 40 
per cent on the first two thousand dollars and 60 per cent on the next eight 
thousand or fractional part thereof. 

Quaere: May the commissioners on my application as treasurer make 
a further allowance for deputy, clerk hire and assistants, for the year 1919, in 
a sum which shall not exceed the difference between the sum first fixed by the 
commissioners upon the basis of the original section 2980-1, namely 30 and 
40 per cent and the basis fixed by section 2980-1 as amended, namely 40 and 60 · 
per cent computed upon the fees earned by the treasurer's office for the year 
Oct. 1, 1917, to Sept. 30, 1918, inclusive?" 

As set forth in your communication, the amended section 2980-1 G. C., as enacted 
by the present legislature, increases the percentages which may be allowed by the 
commissioners from the fee fund for clerk hire, providing forty per cent on the first two
tlfousand dollars or fractional part thereof, and sixty per cent on the next eight thousand 
dollars or fractional part thereof, in lieu of the originai provision for ·thirty per cent 
and forty per cent. on said amounts respectively. Said amended section became 
effective on July 9, 191,9. As now in force, it provides: 

"Section 2980-1. The aggregate sum so fixed by the county commis
sioners to be expended in any year for the compensation of such deputies, 
assistants, bookkeepers, clerks or other employes except court constables, 
shall not exceed for any county auditor's office, county treasurer's office, 
probate judge's office, county recorder's office, sheriff's office, or office of 
the clerk of the courts, an aggregate amount to be ascertained by computing 
forty per cent on the first two thousand dollars or fractional part thereof, 
sixty per cent. on the next eight thousand dollars or fractional part thereof and 
eighty-five per cent. on all over ten thousand dollars, of the fees, costs, per
centages, penalt.ies, allowances and other perquisites collected for the use 
of the county in any such office for official services during the year ending 
September thirtieth next preceding the time of fixing such aggregate sum; 
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provided, however, that if at any time any one of such officers require ad
ditional allowance in order to carry on the business of his office, said officer 
may make application to a judge of the court of common pleas, of the county 
wherein such officer was elected; and thereupon such judge shall hear said 
.application and if, upon hearing the same said judge shall find that such neces
sity exists, he may allow such a sum of money as he deems necessary to pay the 
~alary of such deputy, deputies, assistants, bookkeepers, clerks or other em
ployes as may be required, and thereupon the board of county commissioners 
shall transfer from the general county fund, to such officers' fee fund, such 
sum of money as may be necessary to pay said salary or salaries. 

X otice in writing of such application and the time fixed by such judge for 
the hearing thereof shall be served by the applicant, five days before sai<l 
hearing upon the board of county commissioners of such county And said 
board shall file in said proceeding their approval or disapproval of the allow
ance asked for and shall have the right to appear at such hearing and be 
heard thereon; and evidence may be offered. 

"\Vhen the term of an incumbent of any such office shall expire within 
the year for which such aggrE!gate sum is to be fixed, the county commissioners 
at the time of fixing the same, shall designate the amount of such aggregate 
sum which may be expended by his successor for the fractional parts of such 
year." 

I have considered the question of the continuing authority of the commissioners 
to provide reasonable and proper allowances for clerk hire, within the limitations of 
the authorization of the statute, in Opinion No. 323 of this department, recently an
ncunced, wherein it was said, concerning the statute prior to the recent amendment: 

"The statutes under consideration vest in the county commissioners 
the exclusive power to make allowances from the fee fund, and, in my opi1:
ion, their jurisdiction is not exhaust'.d by a single exercise of such power, 
but is continuing, and not exhausted until they have exercised to the fullest 
extent the 30, 40 and 85 per cent computations provided for in section 2!}80-1 
G.C." 

In that opinion, the question before me was the validity of the exerrise of such 
authority by the adoption of a resolution by the county commissioners amending 
their original allowance so as to provide additional funds for clerk hire, within the 
limitations of the statute however, and it was held: 

"That the action of the county commissioners was a proper exercise of 
their power to fix the allowance ~f the probate judge for the ensuing year, 
whether it be called an amendment or by some other name, so long as the 
aggregate amount did not exceed the amount arrived at under the percentage 
computations above mentioned. 

There is no provision in the statute that the commissioners may not at 
any time increase an allowance made from the fee fund, either by way of amend
ing their original order or by making a new order, so long as they keep within 
the percentages specified. As already stated, the power of the rommisisoners 
is <ontinuing until they have reached the aggregate amount authorized in the 
section." 

The provision of the statute relative to the time of taking action by the commis
:Sioners was regarded as direct-0ry, and it was said: 

"It must also not be overlooked that section 2!}80 G. C. clearly and ex
pressly provides that the aggregate sum t-0 be fixed by the commissioners 
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shall be 'reasonable and proper,' and this, in my opinion, evinces the legisla
tive intent to confer upon the commissioners continuing authority until a rea
sonable and proper amount has been allowed, subject only to the express limit
ation imposed by section 2280-1 G. C." 

The original allowance by the commissioners is to be made pursuant to the es
timate of the several county officers of the probable amount necessary to be expended, 
and obviously, in exercising the authorization of the statute to provide a "reason-
able and proper" allowance, the circumstances and conditions confronting a partic
ular county office at any time within the year will be controlling in the determination 
of the reasonableness and propriety of the allowimccs for the assistants in such office, 
which essentially requires that such conditions be taken into account when they arise,. 
and the duty and authority conferred upon the county commissioners properly ex-
ercised in accordance therewith. 

The conclusion announced in the previous opinicn of this office, above referred 
to, has the support of the unreported decision of the common pleas court of Noble 
county, afterwards affirmed by the court of appeals, and a recent decision of the court-
of common pleas of Franklin county. . 

Now that the forty and sixty per cent limitations provided in section 2980-1 
G. C., as amended, constitute the operative boundaries of the authority of the county 
commissioners, with reference to allowances for clerk hire in the several co_µnty offices, 
in the exercise of their continuing jurisdiction under the statute as found to be reposed 
in that board under the ruling above cited, the commissioners may, by proper reso
lution, increase the amount heretofore provided for clerk hiro, when in their judg
ment such increase is required for the proper performance of the functions of any or
all of the several county offices, subject, of course, to the maximum limitation pre
scribed by the statute in force at the time of taking such action, and the further pro
viso of the statute that the allowance shall be only such in amount as is reasonable 
and proper. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

537. 

COUNTY BOARD OF EDUCATION-CREATION OF NEW DISTRICT UN
DER SECTION 4736 G. C. BY TAKING AN ENTIRE EXISTING DIS
TRICT AND PART OF ANOTHER-REMONSTRANCE SIGNED BY 
MAJORITY OF ALL ELECTORS IN NEWLY CREATED DISTRICT. 

Where a county board of education creates a new school district under section 4736 
G. C. by taking an entire existing district and a part only of another existing district anrl 
joining the district and part district together as a new district, the remonstrance against 
such creation of the new district must be signed by a maJority of all the qualified mal1> 
electors in the newly created district. 

CoLUMBus, Omo, August 2, 1919. 

HoN. Sm1NER E. WALTERS, Prosecuting Attorney, Van Wert, Ohio. 
DEAR Sm:-Acknowledgement is made of your request for an opinion upon the 

following statement of facts: 

"Calling your attention to section 4736 of the General Code, particularly 
the following words: 

'The county board of education is hereby authorized to create a school 
district from one or more· s~hool districts or parts thereof.' 

Also, 
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'a majority cf the qualified electors of the territory affected by such 
,order of the county board,' 

I desire your answer to the following questions: 
:\lay the county board by taking an entire existing district and a part 

only of another existing district, and by joining the whole district ond the part 
district together, create by virtue of this section a new district; or would that 
simply be transferring territory from one district to another, as provided in 
section 4692. If a new district may be thus created who would be the electors 
qualified to sign a remonstrance, those only of the part distrirt that was 
added to the whole, or those of both the part district and the whole district 
joined?" 

Section 4736 G. C., which is the law at the present time, covers the creation of 
new school districts in a rounty school district, as follows: 

"The county board of education shall arrange the school districts ac
cording to topography and population in order that the schools may be most 
easily ac<'essible to the pupils, and shall file with the board or boards of educa
tion in the territory affected, a written notice of such proposed arrangement; 
which said arrangement shall be carried into effect as proposed unless, within 
thirty days after the filing of such notice with the board or bo·.rds of educa
tion a majority of the qualified electors of the territory affected by such order 
of the county board, file a written remonstrance with the county board against 
the arrangement of school districts so proposed. The rounty board of edu
cation is hereby authorized to create a school district from one or more school 
<listricts or parts thereof. The county board of education is authorized to 
appoint a board of education for such newly created school district and direct 
an equitable division of the funds er indebtedness belonging to the newly 
created district. Members of the boards of education of the newly created 
district sh11ll thereafter be elected at the same time and in the same manner 
as the boards of education of the village and rural districts." 

Attention is also invited to the new section 4736 G. C., appearing in house bill 
Xo. 348, which becomes effective September 22, 1919, and reads as follows: 

"The county board of education may create a school district from one 
or more school districts or parts thereof, and in so doing shall make an equitable 
division of the funds or indebtedness between the newly created district and 
any districts from which any portion of such newly created d~trict is taken. 
Such action of the county board of education shall not take effect if a ma
jority of the qualified electors residing in the territory affected by such order 
shall within thirty days from the time such action is taken file with the county 
board of education a written remonstrance against it. :\!embers of the 
board of education of the newly created district ~hall be appointed by the 
county board of education and shall hold their office until the first election· 
for members of a board of education held in such district after such 11pi:oint
ment, at which said first election two members shall be elected for two years 
and three members shall be elected for four years, and thereafter their suc
cessors shall be elected in the same manner and for the term as is provided 
by section 4712 of the General Code. The board so appointed by the county 
board of education shall organize on the second Monday after their appoint
ment." 

The new section 4736 G. C. is herewith quoted because your proceedings to cre
ate a new school district might run past the date when the new section is effective; 
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and ,!,gain, it clarifies old section 4736 G. C. as to the true intent of the General Assem
bly as regards the transfer of territory by a county board of education. It must be 
remembered that the proceeding for the transfer of territory from one school district 

·to another under section 4692 is an entirely distinct transaction from the proceeding 
necesm,y under section 4736 G. C.,creating a new school district, hence under the 
law if some prior transfer of territory, initiated under section 4692 G. C., had failed 
by remonstrance proceedings, such result would not affect proceedings to be had 
under section 4736 G. C., in the creation of a new school district. It is true that a. 
proceeding under section 4736 G. C. is a transfer of territory, but the fact remains 
that no new district can ever be created at all unless the element of transfer of teITi
tory enters therein. 

You ask if a new district is created under section 4736 G. C. who would be the 
electors qualified to sign a remonstrance, whether only those in the part of the new 
district or those who constitute the electors of the whole of a new district; and it may 
be said that where a new Echool district is created by taking ap entire existing dis
trict and a part only of another existing district, and joining the old district and the 
part district together, thus c:·eating a new district, then it follows that every part 
of the territory in the new district is affected by the creation of such new district. 

As an illustration of this: the old district which was entire before, loses its school 
board as a whole and it is necessary the.t the county board of education appoint a new 
school board of five members for s;uch new district, a number of whom might come 
under the law from the part .of th~ district which was added to the old district in 
the creation· of a newly formed district. Again, the electors in the old district are 
affected in their taxation rate one way or another for the reason that the whole dis
trict, as newly created, must assume the obligations of all of its component parts, 
as well as receiving not only the funi:ls of one part of the newly created district, but 
also the funds of every other part of such district created. 

The entire school sy,,-tem, even as to the location of schools that were conducted 
might be wholly changed in a newly created district composed of an old district and 
a part of another district, because of advantageous arrangements which might follow 
such joining of interest. It is clear, therefore, that the qualified electors of the ter
ritory affected by an order of the county board creating a new district would be all 
of the qualified electors in such newly created district and the remonstrance pro
vided under section 4736 provides that in order to prevent such creation of a new 
district, a majority of the qualified electors in the territory affected, which is all of 
the new district, must file within thirty days a written remonstrance with the county 
board of eduaction against the arrangement of school districts so proposed. 

You will note, that the new section 4736 G. C., effective on September 22d, does 
not materially change this feature appearing in old section 4736 G. C., but rather 
clarifies the same by providing for the manner and method of the appointment of the 
new board of education and saying when their successors shall be elected and when 
such new board must organize. 

It is therefore the opinion of the Attorney-General that where a county board 
of education creates a new school district under section 4736 G. C. by taking an en
tire existing district and a part only of another existing district and joining the dis
trict and part district together as a new district, the remonstrance against such cre
ation of the new district must be signed by a majority of all the qualified male elec
tors in the newly created district. 

Rec;:ectfully, 
JOHN G. PRICE, 

Attorney-General. 
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538. 

OHIO STATE BOARD OF E:\-IBAL:\IIXG EXA:\11).."'ERS-RECIPROCITY 
WITH OTHER STATES IX GRAXTIXG OF E:\IBAL:\IERS' LICEXSES 
DISCUSSED. 

Where a dulj licensed embalmer of another state has been examined by a regular 
board of embalming examiners on substantially the same subjects and requirements de
manded by the Ohio stale board of embalming examiners, and has obtained in such ex
amination an ai•erage grade of at least se,:enty-fii·e per cent, the Ohio state board of em
balming examiners may, in its discretion, recognize such examination as a basis of rec
iprosily between Ohio and such other slate. If it does so recognize it and grants recip
rocal licenses to qwlified persons residing in a certain geoyraphical part of such foreign 
slate, it can not thereafter refuse to yrant reciprocal licenses to other similarly qualified 
persons in such f oreiyn state, on the mere yround that such other persons reside in a part 
of the state geographic1lly different from that wherein reside the persons first named. 

Counrnus, Omo, August 4, 1919. 

Rox. B. G. Jmrns, Secretary-Treasurer of the State Board of Embalmimg 
Examiners, Columbus, Ohio. 

DEAR Sm:-Your letter of recent date is at hand, reading as follows: 

"Section 1343-1 authorizes the issuing of reciprocal licenses by this board 
under certain conditions. 

Inasmuch as a great deal of inconvenience is caused to undertakers and em
balmers who are in business along the border towns by reason of not having 
a license thBt will give them the authority to cross the border and embalm, 
the question of granting reciprocal licenses to those who may apply for the 
samP is now being considered by this board. 

It is the opinion of the majority of the membership of this board that 
the requirements of the several bordering states are not the equal of this 
state and that it would be an injustice to grant embal!1}ers of other states 
an Ohio license merely by paying the legal fee, thereby placing them in the 
same position of pre-examination requirements to obtain this license. 

And yet those members of our prof Pssion who are in business on the 
border, either on the Ohio or the other side, should receive some consideration 
as in a great many localities these embalmers arP the only ones available for 
miles around. 

Therefore this board respectfully asks for your opinion upon the question 
as to whethPr this board has the legal right to grant a reciprocal license to those 
located on the border and to refuse a similar license to other embalmers who 
are not so located." 

Section 1343-1 G. C., to which you refer, reads as follows: 

"The state board of embe.lming examiners may grant without examination 
an embalmer's license to a duly licensed embalmer of another state, who shall 
have been examined by a regular board of embalming examiners on substan
tially the same subjects and requirements demanded by the bor.rd of this 
state, and shall have obtained an average grade of not less than seventy-five 
per cent in such examination. Such license shall be known as a reciprocal 
license, r.pplications for which shall be made on a form containing a certifietl 

https://lTTORXEY-GEXER.lL


924 OPINIONS 

statement from the board which granted the orighw,1 license in the other 
state, stating the grade and result of eXBmination. Each applicant for a recip
rocal license shall pay a license fee of twenty-five dollars, which shall accom
pany the application for such license.. Such reciprocal license shall be re
newed annually upon payment of a renewal fee of one dollar as provide.cl 
above." 

This, it seems, is the only section of the embalming license actfwhich deals with. 
the matter of reciprocity with other states. 

Construing this section, the Attorney-General, in opinion No. 381, addressed to 
you as president of the state board of embalming examiners, on June 16, 1917 (Vol. 
2, Atty. Gen. Opin. for 1917, p. 1029), said at p. _1034: 

"This section does not m:J.ke it the duty of your board to issue licenses 
without examination to embalmers of other states who Rre witliin the pro
visions of this section. The section is not mandatory; it is directory only. 
It provides that 'the state bo:>.rd of emb2,lming eXP,miners may grant with
out examination * * *' It does not state th2,t the bo?,rd shall grant a li
cense to such embalmers, but leaves it to the discretion of the board." 

The lo.w contemplates th:>.t no reciproc2.l licenses shall be issued by your board 
under section 1343-1 G. C., unless and until your board sho,11 have sr,tisfied itself that 
the ex11mination passed in the foreign state by the applicant for such reciproco,l license 
embmced "subst.intfoJly the same subjects 11nd requirements" demanded by your 
board 11s to Ohio 11pplic2,nts; and further that in such eXP.mination thii applicant for 
the reciprocal license obtained an o,verage gmde of not less th2.n seventy-five per cent. 

- In other words, it is for your board to S2,y, in the exercise of its discretion, whether 
the requirements of foreign states r,re substantially the sr.me as those prevailing in 
Ohio. 

But h11viP..g once determined thr,t the requirements of 2. foreign stl\te gre sub
stantially equiv11lent to those of Ohio, r,nd having decided to enter into reciprocity 
with such foreign state, is it proper for your bo2.rd. to limit its reciprocity to the residents 
of some particufar geographiCP.l p2,rt of such foreign stete le$S than the whole area 
·of such sfa.te; or did. the legisfature intend th!l.t reciprocity once entered into with a 
foreign state should extend. to every part thereof? 

Upon reflection, it is considered that the view fast above stated must be taken 
2,s the me2,ning of section 1343-1 G. C. Whether the legislature hr.s the power to 
effect reciprocity with a foreign stete in the limited r.nd. discriminating way just re
ferred. to, is a question which it is unnecess2.ry here to consider. What is before us 
now is rather the question whether section 1343-1 G. C. must be so construed. RS to 
ascribe to the legisleture r.n intention so to discriminate. 

The idea of reciprocity is contained in other stl',tutes of Ohio, for exi>.mple, the state 
dental board law (see section 1324 G. C.), the state board of ph!>.rmecy law (see section 
1305 G. C.), the state medici>.I bor,rd faw (section 1282 G. C.), etc. In none of these 
acts is there :my attempt made to make reciprocity dependent upon the m2.tter of 
the geogmphical location of the applicant in the foreign state. . This being true, it 
seems to me that if the legislature had intended to give authcrity to your bo2.rd to 
make the discrimination referred to in your inquiry, it would have done so in express 
and unmistakable language. 

Hence, you ere advised th2.t where a duly licensed embalmer of another state 
has been exawined by a regulP.r board of embalming eXP.miners on subst11ntially the 
same subjects and requirements demi>.nded by the boerd of this state, and has ob
tained in such exr.mination an average gmde of not less than seventy-five per cent, 
your board may in its discrPtion recognize such examination 11s a basis of reciprocity. 

https://unnecess2.ry
https://provide.cl
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If it does so recognize it and grants a reciprocal license to qualified persons residing 
in a certain geographical part of such foreign state, it can not, thereafter, as the law 
now stands, refuse to grant reciprocal licenses to other similarly qualified persons in 
such foreign state, on the mere ground that such other persons reside in a part of the 
state geographically different from that wherein reside the persons first named. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

539. 

FIRE INSURANCE COMPANIES-WHAT POWERS :\IAY BE EX-
ERCISED BY EITHER STOCK OR :\fUTUAL COMPANIES-SECTIONS 
OF CODE GOVERNING THE INCORPORATION OF BOTH KINDS OF 
COMPANIES ABOVE NAMED DISCUSSED AND INTERPRETED. 

Fire insurance companies, whether stock, or mutual, may have and exercise onl11 
such powers as are 'J}Tescribed by section 9607-2, paragraph 1, G. C. 

Sections 9510, 9511 and 9556 G. C. are supplanted by the subsequently enac!ed amend
ment to section 9607-2. Powers men!ioned in the latter section and not mentioned in the 
former are available to either class of company, but powers mentioned in the former group 
of sections but not in the latter may not be exercised by either class of company. 

The powers formerly enjoyed or capable of being enjoyed 1mder sections 9510, 9511 
and 9556 G. C. by a fire fosurance company but now prohibited to such company are a8 
folfows 

(1) The making of insurance against theft of automobile accessories., 
(2) The making of insurance on g1wds in the course of transportation 

other than inland transportation, whe!her on land or by water. 

With these exceptions, the powers enumerated in section 9607-2 are broader than 
those enumerated in the other sections. A company originally organized under section 
9510 et seq. G. C. may appropriate such additional powers by amendment l-0 its articles 
of incorporation. 

CoLmrnus, Omo, August 4, 1919. 

HoN. HAR\'EY C. s~nTH, Secretary of Stale, Columbus, Ohio. 
DEAR Srn:-You have requested the opinion of this department upon the fel

lowing questbn: 

"The Notional Vire Insurance Compaily of Cleveland, Ohio, offers the 
following amendment to their purpose rlause, to-wit: 

'Said corporatio,1 is formed for the purpose of insuring houses, buildings 
and all other kinds of property within and without this state against 1oss 
or damage to such property ard loss of USP and occupancy therPto by fire, 
lightning, tornadc, hetl, tempest, flood, Parthquoke, frost or snow, explosion, 
fire ensuing and explosion fire not ensuing, except explosion by steam boilers 
or flywhePls; against loss or damage by watPr caused by the breaking or 
leakage of sprinklers, pump, tanks, water pipes and fixtures connected there
with, erected for extinguishirg fires and ag ,inst accident or injury to such 
fixtures and other apparatus, water pipe, plumbing or fixtures to make all kinds 
of insurance on goods, merchandise and other property in the course of 
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transportation on Janel, water or on vessel, boat or wherever it may be; to insure 
against evrry desc,ription of marine risk, which may legally be undertaken, 
rewting to the perils of the sea, fire, war, reprisals, and !' 11 other risks of a 
like Pature incidental to the sells, ships, vessels, and water craft of ,ill drscrip
tions, and also the fft'ights, goods, merchandise, cargo, and all property 
whatsoever in or on board of the same, whether the property of members 
of the company or not, so f.H as the same mi>y be effected or made according to 
law. To insure all other matters and things which lawfully may or can be 
from time to time insured or be the subject of insurance against perils of 
the sea; to insure against loss by the theft of automobiles !.md accessories 
and against damagr thereto from this cause and to write all kinds of insurance 
upon :mtomobiles whether stationary or operated under thPir own power, 
against loss er damage b:i, any of the causes or risks specified above, including 
also transportation, collision, liability or damage to property resulting from 
owning, maintaining or using automobiles, but not including loss or damage by 
risk of bodily injury to the person. To buy, sell, repnir, maintain, operate 
and otherwise acquire manage and dispose of any and all classes of property 
which are insurable within the meaning of the purpose of this corporation, 
to invest and reinvest the funds and assets of this company as prescribed 
by law and in the form and manner provided by l:.>w and to buy, sell, or 
otherwise hold, own and dispose of all rPal :md personal property neces
sary and conveniePt to operate and maintain s.tid business and to do .lll 
things incident and necessary thereto.' 

Kincly give your opinion as to whether or not the said comp:my can 
assume amendment on the powers given to the company, organized under 
section 9510 by reason of the subsrquent enactment of sections 9556 and 9607-2, 
paragraph 1. · 

Would this purpose clause be in conflict with section 9511 of the General 
Code of Ohio?" 

This inquiry invokes consideration cf the following provisions of the General 
Code, all of which are at least ncminally in forc,e: 

"Sec. 9510. A company may ~e organized or admitted under this 
chapter to: 

1. Insure houses, buildings and all other kinds of property in and out. 
of the state vgainst loss or damage by fire, lightning, and tornadors, and make 
all kinds of insurance on goods, merchandise and other property in the course 
of transportation, on land, water, or on a vessel, boat or wherever it may be. 

2. * * *; make insurance against loss or damage resulting from acci
dent to property, from cause other than fire or lightning; * * * make 
insurance * * * to indemnify persons and corporations other than 
employers against loss or damage for person9l injury or death resulting from 
accidents to other persons or corporations. * * * " 

"Sec. 9511. No company shall be organized to issue policies of insurance 
for more than one of the above four mentioned purposes, and no company 
organized for either one of such purposes sh!' 11 issue policies of insurance of 
any other. But companies organized under subdivision two of the preceding 
section, which do the business of guaranteeing the fid<'lity of persons, hold
ing pl.ctces of public or private trust, who are required to or in their trust capac
ity do receive, hold, control, disburse publir or private property, and guaran
teeing the performance of contwcts other than insurance policies, and exeruting 
and guaranteeing bonds and undertakings required or permitted in actions, 
proceedings or by law allowed, may indemnify bank deposits against los!! 
by reason of bank suspension and failure." 
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"Section 9556. All companies organized or admitted for the purpose 
of insuring against loss or dami>ge by fire, may insure against loss or dam
age by water, caused by the breakage or leakage of sprinklers, pumps, tanks, 
water pipes and fixtures connected therewith, and by lightning, explosions 
from gas, dynamite, gunpowder, and ·other like explosions, and tornadoes; 
and may also insure against loss by the theft of automobiles and accessories, 
and against damage thereto from this cause." 

"Sec. 9607-2. A domestic mutual company may be organized by a 
number of persons, not less than twenty, to carry on the business of mutual 
insurance and to reinsure and to accept reinsurance as authorized by law 
and its article of in'orporation. * * * A mutual or a stock insurance com
pany may transact; only the first kind of insurance, or may tmnsact sii.ch as 
it may elect of the other kinds of insurance, following: 

1. Fire insurance. Against loss or damage to property and loss of use 
and occupancy by fire, lightning, hail, tempest, flcod, earthquake, frost or 
snow, explosion, fire ensuing, and explosion, no fire ensuing, except explosion 
by ste2,m boiler or flywheels; against loss of damage by wat-Or'caused by the 
breakage or leakage of sprinklers, pumps or other apparatus, water pipes, 
plumbing, or their fixtures, erected for extinguishing fires, and against acci
dental injury to such sprinklers, pumps, other apparatus, water pipes, plumb
ing and fixtures; against the risks of inland transportation and navigation; 
upon automobiles, whether stationary or operated under their own power, 
against loss or damage by any of the causes or risks specified in this sub
section, including also transportation, collision, liability for damage to prop
erty resulting from owning, maintaining ·or using automobiles and including 
burglary and theft, but not including loss or damage by risk of bodily injury 
to the person. * * * * * * * " 

In order to present the problems which r.rise in gr:>,phic form let it be· observed 
that the following portions of the purpose clause of the articles of incorporation of 
The National Fire Insurance Company, as proposed to be amended, are clearly jus
tified under sections 9510 and 9556 of the Gerena! Code, read together: 

"Said corporation is formed for the purpose of insuring houses, build
ings and all other kinds of property within and without this state against 
loss or damage to such property * * * by fire, lightning, tornado, * * 
explosion, fire ensuing and explosion fire not ensuing, except explosion by 
steam boilers or flywheels; against loss or damage by water, caused by the 
breaking or leakage of sprinklers, pumps, tanks, water pipes and fixtures 
connected therewith, erected for extinguishing fires • * * to make all 
kinds of insurance on goods, merchandise and other property in the course 
of transportation on land, water or on vessel, boat or wherever it may be; 
* * * to insure against loss by theft of automobiles and accessories, 
and ag: inst damage thereto from this caus<>." 

The last sentence of the purpose clause, in so far as it authorizes the company 
"to buy, sell, repair, maintain, operate and otherwise acquire, manage and 
dispose of any and all classes of property which are insurable within the 
meaning of the purpose, etc." 

is permissible only if interpreted as an incidental power. If interpreted as an in
dependent and co--0rdinate power it would, of course, have to be condemned as au
thorizing the company to engage in various businenses, such as the mercantile bus
iness, the business of marine transportation, etc. It should be intioduced by the 
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clause "as incidental thereto;" and if this part of the purpose clause is new in the amend
ment (which does not appear from your letter), I advise that the amendment be not 
filed until this change is made. . 

The recitals omitted from the amended purpose clause as last above quoted are 
not jull,tified by sections 9510 and 9556 of the General Code, and if these sections 
stood alone would be forbidden in the clause by the operation of sect.ion 9511 of the 
General Code. 

Let us now turn to section 9607-2 G. C. and consider the purpose clause as a 
compliance with it, reg11,rdless of the provisions of sections 9510, 9556 and 9511 of the 
General Code. The following portions of the purpose clause would be justified under 
that ·section: 

"Said corporation is formed for the p4rpose of insuring hou13es, build
ings and all other kinds of property within and without this state against 
loss or damage to such property and loss of I.I/le and occupancy thereto by 
fire, lightning, * * * hail, tempest, fload, earthquake, frost or snow, 
explosion, fire ensuing and explosion, n_o fire ensuing, except explosion by 
steam boilers of flywheels; against loss or damage by water, caused by the 
breakage, or leakage of sprinklers, pumps, tanks, water pipes and fixtures 
connected therewith, erected for eid;inguishing fires and against accident 
* * * to such fixtures and other apparatus, water pipes, plumbing or 
fixtures; to make all kinds of insurance on goods, merchandise and other 
property in the course of (inland) transportation on land, water or on 
vessel, boat or wherever it may be; to insure against every description 
of marine t'risk, which may be legally undertaken, relating to the perils 
of the sea, fire, war, reprisals, and all other risks of a like nature inciden
tal to the * * * (inland navigation), ships, vessels, and water 
craft of all descriptions, and also the freights, goods, merchandise, cargo, and 
all property whatsoever in or on board of the same, whether the property of 
members of the company or not, so far as the same may be effected or made 
according to law. To insure all other matters and things which lawfully 
may or can be from time to time insured or be the subject of insurance against 
perils of the sea; to insure against loss by the theft of automobiles * * * 
and against damage thereto from this cause and to write all kinds of insur
ance upon automobiles, whether stationary or operated under their own 
power, against loss or damage by any of the cause or risks specified al:iove, 
including also transportation, collision, liability for damage to property re
sulting from owning, maintaining or using automobiles, but not including loss 
or damages by risk of bodily injury to the person." 

It will be observed that I have made very few omissions for the purpose of £tting 
the purpose clause of the amended articles to section 9607-2 of the General Code. The 
first ot them is the omission of the word "tornado." This word is found in section 
9556 of the General Code, but not in paragraph. 1 of section 9607-2. In all likeli
hood the word "tempest" in the latter is broad enough to include the species of storm 
technically known as a "tornado." Assuming this to be so, there is no objection to 
the inclusion of the word "tornado" in the amended articles. 

The next is the omission of the words "or injury" after the word "accident" in 
connection with the insurance of certain sprinklers, etc. The language of the sec
tion 9607-2 in this particular is "accidental injury;" th.at is, the thing insured must 
not only be an injury but an accidental injury. This is evidently a typographical 
error in the amendment, and while it is very slight, if the amendment is to be con
formed to section 9607-2 and that section governs, I would advise the use of the words 
of the statute. 
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The third omission is that of the words "and accessories" after the word "auto
mobiles." Section 9556 allows insurance against loss by the theft of "automobiles 
and accessories." Section 9607-2 allows insurance "upon automobiles • • • 
including burglary and theft." It does not allow insurance against theft of other 
property than automobiles. For these reasons, if section 9607-2 governs, the words 
"and accessories" must be stricken out of the articles as amended. 

Still looking to the propriety of the amended articles under section 9607-2, I 
have given some consideration to the clause in the amended articles relating to ma
rine insurance. Though this clause is very much expanded as compared with the. 
language of section 9607-2, already set out, it seems to be justified by the very broad 
provision of that section, to the effect that a so-called "fire insurance" company may 
insure "against the risks of inland transportation and navigation." Every known 
kind of marine insurance would be comprehended within the clause "against 1h3 risks 
of • • • navigation." It will be observed that this part of the section does not 
deal (as does the remainder of the section) with the kind of property to be insured 
but with the peril to be insured against. Therefore, anything may be insure "against 
the risks of • • • navigation." Therefore, the conclusion has been reached 
that all thiat is recited in the amended articles respecting m'arine insurance, includ
ing "fire, war, reprisals, and all other risks of a like nature incident3l to the seas" as 
descriptive of some of the specific risks of navigation, and "ships, vessels, and water 
craft of all descriptions, an'd also the freights, goods, merchandise, cargo, and all prop
erty whatsoever in or on board of the same," as descriptive of the thing to be insurej, 
is proper under section 9607-2 G. C. 

It will be noted, however, that I have inserted the word "inland" in parenthesis 
before the word "transportation" in this clause and, striking out the word "seas," 
have inserted in lieu thereof in parenthesis the words "inland navigation." I have 
done this because I am satisfied that section 9607-2, paragraph 1, limits the right to 
write marine insurance to that pertaining to inland navigation. The question is as 
to the modifying effect of the word "inland" in the phrase "inland navig1tion a,d 
transportation." Much doubt is encountered here. It is pos·sible to read this phrase 
in two ways, viz.: "inland transportation and all navigation" and "inland transpor
tation and inland navigation." The most natural interpretation tu give to the phrase 
is, however, that last suggested. An adjective preceding two substantives or nouns, 
connected by the word "and" and not separated by any punctuation naturally mod
ifies both the substantives. There is nothing unnatural about giving to the word 
"inland" a modifying effect as regards the noun "navigation" because there is such 
a thing as "inland navigation." (See Standard Dictionary under the word "navi
gation"). Therefore so far as section 9607-2 is concerned it does not authorize any 
ki.llfl of mari,ne iniurance; whether on cargoes or on bottoms, pertaining to the nav
igation of the ocean, or at least to foreign commerce. It is not necessary to decide 
in this connection jusl; what is meant by the word "inland," i. e., whether it is to be 
given the significance of "domestic," as when used in the law of negotiable instru
ments, or the meaning of "continental" as distinguished from that which would per
tain to the ocean. I say it is not necessary to decide this question because if the word 
"inland" is used as in the statutes the articles of incorporation will be within the law 
and the question will be common to the statute and to the articles, so that it need not 
now be decided. 

But these conclusions are only preliminary to the statement of the real question 
involved, which is as to whether or not a corporation may be organized under the laws 
of Ohio for the purpose of doing the things mentioned in paragraph 1 of section 9607-2 
in the teeth of unrepealed sections 9510, 9511 and 9556 G. C. 

Attention is called t-0 the fact that section 9510 in term.s deals with the organiza 
tion or admission of corporations. The same is true of the other sections in par~ 

l 
80-VoL I.-A. 0, 



930 OPINIONS 

materia with it, aside from section 9607-2. That section begins by dealing with the 
organization of domestic mutual companies other than life. It then provides in. effect 
that "ody the first kind of insurance" mentioned thereafter in the section may be 
transacted by "a mutual or stock insurance company." It would seem that while the 
section is undoubtedly potent to authorize the organization of a domestic mutual 
company to transact the first kind of insurance mentioned therein, it could hardly 
be looked to as authority for the organization of a stock insurance company to carry 
on all these kinds of business. By its terms it merely states that a stock insurance 
c'ompany may transact only the first kind of insurance or may transact such as it may 
elect of the other kinds of insurance; but as this is the only mention in section 9607-2 
or elsewhere in the act in which that section was amended, or in the act found in 104 
Ohio laws, 202, to which it was amendatory, of a "stock insurance company," it is 
arguable that section 9607-2 cannot be lookrd to as a grant of power to stock insurance 
companies; that to do so would make the section virtually wipe out section 9510 G. C. 
and the other sections referred to, which would be violative of the principle of implied 
repeal, which is that such repeals are presumed against and that inconsistencies be
tween earlJier and later statutes will be reconciled if possible rather than that the result 
described as "imnlied repeal" shall be arrived at. 

To be sure, section 9607-2 has some effect upon section 9510 even as to ·stock 
insurance companies. It prohibits such companies, other than fire companies, from 
doing what is specified in paragraph 2 of section 9510, viz: 

"guarantee the fidelity of pllrsons holding places of public or private trust, 
* * *; guarantee the p:erformance of contracts * * * and execute 
and guarantee bonds and undertakings required or permitted in all actions 
or proceedings, or by law allowed;" 

unless these be held to come within paragraph 7 of section 9607-2, which is as follows: 

"7. Miscellaneous•insurance. Against loss or damage by any hazard upon any 
risk not provided for in this section, which is not prohibited by statute or at 
common law from being the subject of insurance, excepting life insurance." 

No opinion is expressed upon this point, but the question is at least raised by the 
peculiar language of section 9607-2 

I refer also to paragraph 4 of section 9510, which authorizes companies to 

"receive on deposit and insure the safekeeping cf books, papers, moneys, 
stocks, bonds and all kinds of personal property." 

The effect of seQtion 9607-2 upon the conduct of suc_h business by either a mutual 
or a stock insurance company will afford an· interesting study. 

You do not inform this department whether the National Fire Insurance Company 
is a mutual company as further defined by the related provisions of the act found in 
104 Ohio Lllws, 202, and designated sections 9607-1 to 9607-29 of the General Code, 
with its amendments, or not. I may say that the distmguishing characteristic of a 
mutual company seems to be that mentioned in section 9607-6 of the General Code, 
as follows: 

"Except as otherwise provided by law every policy holder of a domestic mutual 
company shall be a member while his policy is in force, and entitled to one vote 
and no more." 

In the view which will be taken of the general operation of section 9607-2, however,. 
this question is immaterial. 
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While, as before stated, section 9607-2 and the related supplemental sections 
bearing the same general nwnber do not elsewhere deal with "stock insurance com
panies" at all, and while the first part of the section deals with the organization of 
"a domestic mutual company," yet this department is unable to reach the conclusion 
that the effect of section 9607-2 upon section 9510 and the other sections under con
sideration is different with respect to mutual companies than it is with - respect to 
-stock companies. The two are grouped together in the same sente'nce in section 9607-2 
and that sentence has the same meaning with respect to the one as it has with respect 
to the other. 

It has been heretofore intimated that section 9607-2 in and of itself does not 
pu,rport to authorize the organization of a company empowered to carry on any one 
-or more of the various kinds of business mentioned therein; whereas section 9510 does 
purport to deal with the charter pow\)rs of such companies. The rule against implied 
repeal would result in a holding to the effect that both sections might be regarded as 
limitations upon the charter powers of insurance companies other than life, whether 
mutual or stock; that is to say, that a company might hav:e no larger powers than are 
comprehended in section 9510 and also in section 9607-2. So that if a given kind 
,of business mentioned in the one were not also mentioned in the other, a corporation 
could not be organized under section 9510 nor transact business under section 9607-2. 
This, however, would reduce to absurdity many of the provisions of section 9607-2. 
In order to give such provisions any meaning at all, therefore, the conclusion that section 
·9607-2 does enlarge the possible charter powers of insurMlce companies other than life, 
where it has that effect at all, must be reached. So also, because it is 11ter in point 
-of enactment than section 9510, it Nould follow that if it should appear that in any 
particular the business which may be transacted under section 9607-2 is less compre
hensive than that authorized by section 9510, said section 9607-2 would govern and 
pro tanto nullify section 9510. 

This conclusion is supported by the legislative history of section 9607-2 G. C., 
and indeed by the policy of the state with respect to the relation between mutual 
insurance companies other than life and stock insurance companies other th,an life. 
'The group of statutes introduced by S3ction 9510 G. C. formerly dealt with' all insurance 
companies ether than lift:, wlmther stock or mutual, except such mutual companies 
as are technically known as mutual protective associations. This is made very clear 
by even the most cursory examination of some of the sections in the chspter in which 
·section 9510 appears, as they formerly existed. '.fhus, section 9515, de.iling with the 
organization of such companies, provided how the elections of "a mutu,d ccmpany" 
should be conducted. Sections 9525 to 9528, inclusive, regulated mutual companies. 
Section 9529 drew the distinction previously mentioned between a mutual company 
as such and a mutual protective association existing under sections 9593 et seq. Sec
tion 9538 dealt with the rights of members of mutual companies. Sections 9550 to 
9553, inclusive, and sections 9557 and 9558 also dealt with mutual rompanies. 

In this same connection the distinction between a mutual protective association 
·and a mutual insurance complny was and is drawn by section 9604 G. C., providing 
:bow a mutual protective association might reorganize into a mutual fire insurance 
company. 

At d'l times prior to the enactment of section 9607-2 in its present form the possible 
-charter powers of a mutual company and a stock company were exactly the same. 
In other wods, sections 9510, 9511 and 9556 G. C. applied ?like to mutuol companies 
and stock companies. So that it was the settled policy of the state at that time to 
afford no favors to either class of companies at the expense of the other in the matter 
-of charter powers pertaining to the kind of risks that might be insured. 

In 1914 the gen~ral assembly passed an act whiph repealed a number of the sec
tions previou,sly mentioned and enacted in lieu thereof what might be termed a new 
-code relatin~ to the organization of mutual insu,rance companies other than life. The 
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section numbers of this act in the original were consecutive beginning with "l'' (See 
104 Ohio Laws, 202). The Attorney-General gave to the act the supplemental code 
numbers 9607-1 to 9607-29, inclusive. Originally this act dealt only with the manner 
of organization and the special regulations pertaining to mutual companies, including 
the reorganization of a mutual protective association into a mutual company, spe
cifically preserv~ng the distinction between a mutual protective association and a 
mutual company. (See section 9607-27 G. C.). 

The passage of this act of 1914 did not in anywise disturb the settled policy of 
the state which has just been described, for the second section of that act, designated 
as section 9607-2, originally provided that: 

"A domestic mutual company may be organized with such powers to 
tranSa()t the business of insurance as are, or may be, granted by law to stock 
fire insurance companies organized un'der the laws of this state." 

In other words, after the passage of the law which took the section numbers 9607-1 
et seq. in the year 1914, we still went to sections 9510, 9511 and 9556 and like sec
tions to find possible charter powers of a mutual company. 

Now in 1917 sect'ion 9607-2 was amended so as to take on its present form. It 
is to be admitted that the draftsman of this amendment did an inappropriate thing: 
instead of amending the section which dealt with possible charter powers he amended 
the section which had formerly declared the policy of the state that there should be 
no distinction between the possible powers of a stock company and those of a mutual 
company. It may be argued that in so doing he manifested an intention, which must 
have been shared by the members who voted for the measure, to overturn the policy 
of the state and to deal separately with the charter powers of mutual companies. If 
this was the origh\11,1 intention it was certainly changed in the procei:ses of legislation 
by the sentence already considered, which in effect provides, as farmerly, that the 
charter powers of a mutual company shall be the same as those of a stock company. 

In other words, this legislative history discloses the following situation: For
merly we had a section that prescribed the charter powers of insurance companies and 
primarily applied to stock insurance companies; we also had another section stating that 
the powers of stock and mutual companies should be the same; then there ;was enacted 
a section prescribing primarily (no doubt) the powers of mutual companies, but also 
providing, as had been the previous rule, that the powers of stock companies should 
be the same. In other words, broadly though somewhat inaccurately speaking, we 
have it that formerly the possible charter powers of mutual companies were to be 
ascertained by reference to what the powers of stock companies were; while by virtue 
of the most recent amendment the powers of stock companies are to be ascertained 
by reference to what the powers of mutual companies are. The process is reversed 
but the result is the same-the powers of the two companies are thE:J same. 

Now as a matter of proper and orderly legislation the purpose of the act of 1917 
would have been better subserved by amending sections 9510, 9511 and 9556 G. C. 
than by amending section 9607-2. Technically, sections 9510, 9511 and 9556 G. C. 
remain in force; they have not been repealed. But the subsequent amendment of 
section 9607-2 covers a great part of, if not the entire subject matter of these sections 
and so long as it remains in force must be given controlling effect to the extent that it 
does overlap the other sections. It is impossible to regard the new section as a cumu
lative measure for this is clearly inconsistent with the use of the word "only" therein. 
This word clearly implies a negative to the effect that things not included within the 
enumeration which it makes shall not be done. Therefore, if there is anything which 
a stock or a mutual insurance company could be authorized to do under sections 9510, 
9511 and 9556 G. C., but which is not authorized under section 9607-2 G. C., it is not 
now permissible because the latter section specifically provides that only the "first 
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kind of insurance" therein mentioned may be transacted by a company engaged in 
that kind of business generally. 

In the same connection another consideration presents itself. Section 9607-2 
either does or·does not apply to existing stock companies to the extent that they may 

·avail themselves of it by amendment to their art,icles of incorporation. If it does not 
apply, then existing stock companies, and for that matter new stock companies, are 
limited t-0 the powers mentioned in sections 9510, 9511 and 9556 G. C. if they engage 
in the first kind of insurance mentioned in section 9510. But if the effect of section 
9607-2 is to enlarge in any respect the powers of such companies, either existing or 
new, then it must also be given such restricted effect as it has. It would not be open 
to companies of that class to accept its benefits without also being subject to its bur
dens. The section operates as a whole and not in parts. 

It has been suggested to me that the phrase "the first kind of insurance" as used 
in section 9607-2 denotes the kind of insurance mentioned in section 9593 G. C., dealing 
with mutual protective associations, that being the first section in the chapter in which 
section 9607-2 is found. This is a very forced interpretation of the section which is 
scarcely permissible in view of the use of the word "following'' in the same context. 
But if it were permissible at all it would be entirely negatived by the above outlined 
history of the section under consideration, and particularly that part of it which shows 
how the section happened to get into the chapter in which it is found, and further 
that part of it which shows how carefully the distinction between a mutual protective 
association and a mutual insurance company has always been preserved. 

It is not meant in this opinion to hold that sections 9510, 9511 and 9556 G. C. 
are repealed by implication in their entirety. That question is left undetermined. For 
example, it is not at all clear that section 9607-2 deals with anything else than the or
ganization of domestic• companies. This appears to be its intended effect because 
section 9607-19, as amended by the same act, deals with the admission of one kind 
of foreign companies, viz.: "a foreign mutual company." Therefore it would seem 
that foreign stock companies are still governed by section 9510 G. C. However, as 
stated, no opinion is expressed on this point nor on the point as to whether the state 
of the law thus resulting would be violative of any federal or Rtate constitutional lim
itation. 

For the foregoing reasons it is the opinion of this department that, except in the 
particulars previously noted, in which respect the amended articles of incorporation 
should be corrected, the said amended articles of The National Fire Insurance Com
pany, which is assumed to be a domestic company, may be received and filed by the 
secretary of state, the charter powers assumed therein being authoriz,ed by section 
9607-2 of the General Code, which with respect to the business of fire insurance a.a 
defined in paragraph 1 thereof has the effect of enlarging in some respects such charter 
powers as compared with those formerly authorized for the transaction of this class 
of insurance business by section 9510 G. C. 

It is only necessary to add that in the opinion of this department the amendment 
by implication resulting from the amendment of section 9607-2 and its effect upon the 
pre-existing law, as laid down in the other sections under consideration may be ap
propriated to the use of a corporation originally organized under section 9510 G. C. 
In other words, section 9607-2 is not limited in its application to companies organized 
after its enactment. 

Respectfully, 
JOHN G. PRTCE, 

A tlorney-Gener'J,!. 
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540. 

BOARD OF DEPUTY STATE SUPERVISORS AND INSPECTORS OF 
ELECTIONS-ALPHABETICALSETSOF REGISTRATION BOOKS WST
NEW LIST CAN BE MADE FROM ORIGINAL REGISTRATION-WHEN 
BOTH ALPHABETICAL LISTS AND ORIGINAL REGISTRATION BOOKS 
ARE WST-HOW NEW ALPHABETICAL LISTS CAN BE PREPARED. 

1. When the alphabetical sets of registration books are lost or destroyed, and rwt 
in the possession of the board of deputy state supervisors and inspectors of elections, and 
the original registration book is in the possession of the board, new alphabetical lists can 
be made up from the original registration book for the use of the registrars, clerks, and 
judges of election. 

2. When the alphabetical lists and original registration books are lost or destroyed, 
-new alphabetical lists can be prepared from the bound volumes of registered vo:ers rel[Uired 
J,o be made un_der the provisions of section 4917 G. C. and from such other papers or infor
mation as are in the possession of the board of deputy state supervisors and inspectors of 
elections. · 

CoLUMBus, Omo, August 4, 1919. 

HoN. HARVEY C. SMITH, Secretary of State, Columbus, Ohio. 
DEAR S,n:-Acknowledgment is made of your request for an opinion upon the 

following statement of facts submitted to you by the board of deputy state super
visors and inspectors of elections for Franklin county: 

"In a recent election contest case, held in this county, the entire set of 
registration books in precinct 'E' of the 14th ward and both alphabetical 
sets of ;egistration books of precinct 'C' of the 12th ward for the year 1918 
were us:d in evidence before the Hon. E. B. Kinkead, judge of the court of 
common pleas of Franklin county, Ohio. The court and officials are unable 
to locate the above registration books 

At a meeting of the board of deputy state supervisors and inspectors of 
elections for Franklin county, Ohio, held on Saturday, July 19, 1919, all 
members concurring, we were authorized to request you to furnish this bQ,ard 
with an official opinion as to what course this board i., to pursue at our special 
registration on August 9 and the August 12, 1919, primary election in the 
above precincts." 

From the above statement of facts it is apparent that in precinct "E" of the 14th 
ward of the city of Columbus, the entire set of registration books will be lacking for 
use in the primary on Tuesday, August 12, 1919, and that the same condition will 
obtain in precinct "C" of the 12th ward of the same city, as far as the alphabetical 
lists prepared for such precincts are concerned. The question at issue involves only 
the primary election of August 12th, because new registration lists must be prepared 
in the city of Columbus in the month of October prior to the November election of 
1919, because such city is an annual registration city as described by the statutes. 

Section 4975 of the General Code bears upon the registration of electors prior 
to any primary election and read.I, as follows: 

"The board of deputy state supervisors in municipalities where regis
tration of electors is required by law, shall, prior to any primary elilction, 
make such provision as shall be necessary and reasonable for the transfer 
upon the registration books and the registration of all persons, not previously 
registered, who may qualify themselves to vote at the ensuing November 
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election. No person shall be admitted to vote at any primary election, in 
such municipalites, unless he shall have caused himself to be registered as an 
elector therein, in the manner provided l:iy law for the registration of elec
tors.' 

It is noted from the above section that no person shall be permitted to vote in 
the primary election of August 12th unfess such person shall be properly registered 
as an elector in the precinct where he resides and in the manner provided by law for 
the registration of electors, that is, the names to appear in the various books and 
forms as provided in the statutes describing the forms for registration of electors. 

It might be said that the electors in the precinct or precincts in question had 
registered, and were registered, in the manner provided by law, at some previous 
date and that the fact that such records are lost, as indicated in your statement of 
facts, is no fault of the electors residing in such precincts This is true in the fullest 
degree that it is no fault of the electors that the registration books, which are the 
evidenoo of proper registration under the law, are missing and the board of deputy 
state supervisors and inspectors of elections is, therefore, confronted with the ques
tion of providing on August 12, 1919, a proper registration list in the precinct where 
such lists are missing, in order that every elector in such precincts may be registered 
and have an opportunity to vote, for the law plainly provides that no person shall 
vote at any primary election in a municipality unless he shall be properly registered 
as an elector therin; and the statutes mean that upon the date of the primary election 
there should be in each precinct the registration books provided for by the statutes. 

Under section 4975 G. C., supr.,., the board of deputy state supervisors and in
spectors of elections, in municipalities where registration of electors is required by 
law, has broad powers, for it may make such provisions as sh.tll be necessary and re:.son-
able for the registration of all persons not previously register:d. · 

In addition to such section 4975, attention is invited to the following quotation 
from the election laws of Ohio: 

"Sec. 4887. While exercising office under this or any other law regu
la ting elections, r II registrars of electors • * * at all hazards * * • 
shall preserve and secure the r:gisters, poll books, * • * at every elec-
tion from violence, fraud, or tampering 

Sec. 4874. The board of deputy state supervisors * * * shall 
provide for the * * * preservation * * * of books, blanks and 
forms necessary for the registrations and elections herein designated. * * *" 

Sec. 4918. After making and returning such lists to the board of deputy 
state supervisors, the registrars shall make in books, to be prepared and fur
nished them by the board, duplicate lists of all registered electors in their 
precinct, arranged alphabetically in the order of their surnames, followed by 
their full Christian names, ages and residences, as registered, and the reg
istry number of each prefixed. * • • These lists shall be carefully com
pared by the registrars of each precinct with the registers thereof and with 
eash other, and then certified by them in the form prescribed for the lists 
returned to the board of deputy state supenisors, and at the openings of the 
polls at the next succeeding election shall be there produced by them for the use 
of the judges, as herein provided. 

Sec. 4891. * • • in annual general registration cities, on or before 
the first day of September of ear:h year, the board shall procure and have at 
its office duplicate books for each election precinct in such city for the reg
istration of electors therein, which shall be styled and known as 'registers. 
of electors'. 
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Section 4893. On Wednesday in the fifth week before the November 
.election, each year, the registrars of each precinct in such city sh-ill apply 
for such lists and such registers and the map of their precinct and such printed 
instructions for the discharge of their duties as the board of deputy state 
supervisors may lawfully prescribe." 

Section 4893 G. C., last quoted, provides that the registration lists covering the 
old registration shall be called for in the filth week before the November election in 
order that such registration lists can be used for comparison purposes on the days 
of the new registration, which takes place each year in every annual registration city 
in the month of October, as provided by section 4894 G. C., which reads in part as 
follows: • · 

"Section 4894. The days for the general registration of electors in cities 
wherein annual general registration is required * * * shall be Thursday 
in the filth week and Friday and Saturday in the third week next before 
the day of the general election in November in each year. 

Section 4901. Within a sufficient time previous to such state or other 
public election, the registrars of each precinct in such city shall obtain the 
preceding register made by them from the board of deputy state supervisors 
* * *. Such registrars shall take· all such preceding registers of their re
spective precincts, so required to be furnished them, as hereinbefore provided 
* * * and make a report of their proceedings carefully noting any and 
all changes found, together with such additional names of the electors regis
tered by them to the board of deputy state supervisors. 

Section 4911. * * * _No person shall be entitled to vote at any . 
election in such city unless he shall establish his residence by causing himself 
to be registered in the precinct where he shall claim to reside, in the manner 
and at the time required herein, nor shall a ballot be received by the judges at 
any election under any pretense whatever, unless the name of the person 
offering it shall have been entered on both of the registers of the precinct in 
which he claims to vote, as herein provided. It shall be the duty of each elector 
resident in any such city to see that his name has been so registered." 

Appearing under the chapter headed primary elections, attention is invited to the 
following language of section 4967 G. C.: 

"The county boards of deputy state supervisors of elections shall have 
all the powers "granted and perform all the duties imposed by the laws govern
ing general elections. * * * All statutory provisions relating to general 
elections * * * shall, as far as applicable, apply to and govern primary 
elections." 

Section 4980 provides: 

"At such election only legally qualified electors, or such as will be legally 
qualified electors at the next ensuing general election, may vote, and all such 
electors may vote only in the election precinct where they reside * * *. 
Affiliation shall be determined by the vote of the elector making application 
to vote, at the last general election held in even numbered years." 

From all of the above quoted sections of the statutes, it would seem that no person 
can vote in any precinct on August 12th, such being the primary election, unless there 
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is present in such election booth the evidence that such person is properly registered 
in that precinct, and it is therefore necessary that the board of deputy state super
visors of elections in Franklin county shall take steps under section 4975 G. C. to see 
that such registration lists for such precincts shall be present and in possesison of the 
judges of election in such precincts on the day of the primary, August 12, 1919. 

It is presumed that the election board in question has carried out the clear mandate 
of the law provided for in section 4917 G. C., which reads as follows: 

"• • • A copy of the complete registration prior to a Xovember 
election from each precinct shall be retained by the board of deputy state 
supervisors, and each year, after the close of the annual registration, bound 
together in a volume and preserved in its office. They shall cause at least 
fifty additional copies of such list respectively to be printed in pamphlet form 
for immediate distribution." 

It would seem, therefore, that even if the original registration books and alphabet
ical lists were taken into court and from some cause or other were lost, the bound 
volume provided for in section 4917, to be preserved in the office of the board of deputy 
state supervisors of elections, would be available. 1n precinc,t "E" of the 14th ward 
the board of deputy state supervisors and inspectors of election have the original 
registration list, which contains a correct list of all the voters of ~hat precinct. Only 
the alphabetical set required to be made by the registrars is lost. Therefore, since 
the original list is in their possession, it will on,ly be necessary for them to make the 
new alphabetical list from ~ record as is required in the first instance. However, 
in precinct "C" of the 12th ward a more serious question arises because both the original 
registration books and the alphabetical lists are missing. I am informed, however, 
that the bound copy required by the above mentioned section is in the office of the 
board. 

Section 4917 does not say that the election board may make this copy, but says 
that they shall do it, and the seeming intent of the law in question is to take care of 
just such a situation as is now confronting us; that if the original copy is lost the other 
official copy could be available and from these official copies the form books could be 
made up in an official manner. This bound copy contains the exact list of voters 
in the various precincts on the last registration day. I am informed, however, after 
communicating with the board of deputy state supervisors and inspectors of election 
of Franklin county, that this list does not show who was transferred from this precinct 
on the evening prior to the last general election as provided by law, nor does it show 
the names of those who were transferred into this precinct at said time. They have, 
however, the transfer slips, so that they can make a i:orrect list of all the voters eligible 
to vote at the last general election, with the exception of those who were transferred to 
another precinct. The only objection to this list, then, would be that it might show 
that there were persons eligible to vote in this precinct who had been transferred prior 
to the last general election, but I do not think that this would be a serious discrepancy, 
and if a voter would attempt to vote in any precinct except the one in which he was 
entitled to cast his ballot he would be subject to prosecution. 

I am also informed that this list was not verified and therJ was a possibility that 
this printed list did not contain the names of all of the voters who had registered at 
the time the list was printed. However, this is a record which is required by law to 
be made by the board of deputy state supervisors and inspectors of elections and there
fore it must be presumed to be correct; but if said board is satisfied that there are 
any mistakes or errors in this bound volume, they have the authority to correct this 
recorc! and supply any omissions therein. 

"A recording officer while in office may amend his record by corre~ting 
mistakes or supplying omissions so as to make it conform to the facts." 

34 Cyc., p. 591. 
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It is the clear duty of the board of deputy state supervisors and inspectors of 
elections to have registration books, in proper form, in every p'recinct in the city on 

• the day of the primary election, Tuesday, August 12th, for if there are no such books 
in the precinct on that day it must follow that the persons who attempt to vote at 
such· primary could not do so because there would be no evidence at hand that they . 
lived in the precinct and were qualified to vote therein. 
. Clearly, every citizen who is qualified by residence and age, who resides in the 

precinct in question, is entitled to vote at the primary election on Tuesday, August 
12th, if he cares to do so, and he should not be prohibited from doing so beca_use the 
registration books have disappeared. Since the voters have registered as required 
by l;lw, it is incumbent upon the board of deputy state supervisors and inspectors 
of election to exhaust all means within their p,ower to see that such registration books 
are on hand so that no citizen will be deprived of his ballot. 

Inasmuch as your inquiry refers to the specific date of August 12, 1919, it is im
portant to notice that such date is also the time mentioned in senate bill 187for the call
ing of a special school election for the purpose of voting on increased levies for school pur
poses. It is entirely possible that such election will be held in the Coulmbus city 
school district, which includes the precincts in question. I 2.m also informed that 
special elections on other questions will also be held in this precinct on that day. This 
makes it doubly important that there should be in each and every precinct in the city 
in question a valid and complete registration list on the morning of Tuesday, August 
12, 1919. 

Bearing on the question of special elections and the registration therefor, section 
4941 G. C. reads as fellows: 

"The provisions of the preceding sections of this chapter shall extend to 
any special election authorized by law to be held in a registration city * * *; 

1. * * * on Friday and Saturday in the second week before any such 
special election, the registrars of each p 

0 

recinct shall obtain the last registers 
made by them from the board of deputy state supervisors, and attend at 
the place in such precinct appointed for the registration of electors * * * 
and receive application for registration by such qualified electors residing 
therein as are not already registered. * * * 

9. If the board of deputy state supervisors is of the oi{inion that it is 
unnecessary to require the registrars of each precinct to attend in each pre
cinct for the registration of voters for a special election, such board may 
make such other reasonable provisions for transfers and the registration of 
voters at such election as it deems proper. 

10. When a new ward has been created, or the boundaries of any ward 
or the precincts thereof have been changed after the general registration and 
before any such special election following, the board of deputy state super
visors shall appoint election officers, rearrange the voting precincts, provide 
for registration of electors not already registered, make new registers, 
certify the registration of registered electors whose voting precinct 
has been changed, ,md make all necessary arrangements and regulations for 
holding elections in such new or altered wards and precincts. The right of 
any registered elector to vote shall not be prejudiced by any error in making out 
the certified list of registered voters." 

The fact that the legislature made specific provIS1on that electors should not 
be prejudiced in the case of rearranging the boundary lines, in my opinion, only em
phasizes the fact that if they are registered they should not be prejudiced by any 
error, and the ft.,ct that such a provision is not made in any other case would not 
change the electors' rights in any manner. I believe the same principle would apply 
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in all cases and that any error made by the board of deputy state supervisors would 
not bar the elector's right to vote if he could establish the fact that he had properly 
registered as required bylaw. 

I am therefore of the opinion that in precinct ''E" of the 14th ward a new alpha
betical list can be prep·.red from the bound copy of the list of voters in said precinct, 
together with the certificates of transfers into this precinct which the board has in its 
possession. If any elector contends that he has registered and his name is not found 
on this list or transfer certificate, and can satisfy the board that this is correct,the 
board has authority to correct the list so as to conform to the facts. 

It is my opinion therefore that 
(1) When the alphabetical sets of registration books are lost or destroyed, and 

the original registration book is in the possession of the board of deputy state super
visors and inspectors of elections, new alphabetical lists can be made up from the or
iginal registration book for the use of the registrars, clarks and judges of election. 

(2) When the alphabetical lists and original registration books are lost or des
troyed, new alphabetical lists can be prepared from the bound volumes of registered 
voters required to be made under the provisions of section 4917 G. C. and from such 
other papers or information as are in the possession of the board of deputy state su
pervisors and inspectors of election. 

Respectfully, 
JOHN G. PRICE, 

AUorney-General. 

541. 

INHERITANCE TAX-WHERE NO LEGAL ADMINISTRATION IS BEING 
HAD FOR "SETTLEMENT OF ESTATES WHICH MAY OR MAY NOT 
BE LIABLE FOR PAYMENT OF TAX. 

There is no necessity to consider whether or not the tax commission of Ohio can apply 
for the appointment of an administrator in the case of an estate in which it appears prol>
able that some inheritance tax is due, and the other parties in interest refuse or neglect U> 
ask for administration. 

An application for determination as to the inheritance taxes due on account of the 
estate of a deceased person may be made to the probate court which would have jurisdiction 
to grant letters testamentary or of administration on such estate, by the heirs or next of 
kind of the decedent or by the tax commission, though no administration is being had. 

Counrnus, Omo, August 5, 1919. 

Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-! ackn,owledge the receipt of your letter of recent date requesting: 
the opinion of this department, as follows: 

"In connection with the administration of the inheritance tax law this 
commission is encountering many cases in which no legal administration is 
being had for the settlement of estates which may or may not be liable for the 
payment of the tax. · The commission is uncertain as t-0 the proper procedure· 
to adopt under such circumstances and desire to have your advice. 

We ask therefore: 
1. In cases where it appears probable that some tax is due and the: 
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heirs refuse or ~lect to ask for administration, ought the commission to 
do so? 

2. Can an application be made by the heirs of a decedent in the probate 
court of the proper county solely for a determination as to inheritance tax 
without having full administration? 

3. If such an application can be made, can the tax commission on its 
part similarly invoke the jurisdiction of the probate court in connection with 
estates where no administration is being had, for the sole purpose ·of determin
ing if any inheritance tax is due and the amount, if any?" 

The first question which you ask will not be considered as a question of law in 
view of the answer to be given to the other two questions which you submit. That is 
to say, it will not be necessary in the view taken of the general purport of the inheritance 
tax law to consider the question as to whether or not the tax commission of Ohio, 
sustaining such relation as it does to the new inheritance tax, can qualify as a "creditor" 
under the general administration sections of our statutes; though it is intimated that 
if it were necessary to express an opinion upon this point the ruling would be in the 
negative. 

The following provisions of the new inheritance tax law may be quoted in con
nection with the remaining question£ in your letter: . 

"Section 5340. The probate court of a,ny county of the state having 
jurisdiction to grant letters testamentary or ol administration upon the estate 
of a decedent, on t,he succession to whose property a tax is levied by this sub
division of this chapter, ot to appoint a ~rustee of such estate, or any part 
thereof, or to give ancillary l~ters-thereon,- shall have jurisdiction to hear 
and determine the questions arising under the provisions of this subdivision 
of this chapter, and to do any act in relation thereto authorized by law to be 
done by a probate court in other mettars or proceedings coming within.its juris
diction; and if two or more probate courts shall be entitled to exercise such 
jurisdiction, the court fir,t acquiring jurisdiction, hereunder, shall retain the 
same to the exclusion of every other probate court .Such jurisdiction sh;l.ll 
exist not only with respect to successions in which the jurisdiction of such 
court woufd otherwise be invoked, but shall extend to all cases covered by 
this act, to the end that succession inter vivos, taxable under the provisions 
of this subdivision of this chapter, may be reached thereby. 

Section 5341. The county auditor shall be the inheritance tax appraiser 
for his county. The probate court, upon its own motion may, or upon the 
application of any interested person, including the tax commission of Ohio, 
shall by order direct the county auditor to fix the actual market value of any 
property the succession to.which is subject to the tax levied by this subdivision 
of this chapter. Such auditor shall forthwith give notice by mail to all per
sons known to him to have a claim or interest in the property to be appraised, 
including the tax commission of Ohio, and to such persons as the probate court 
may by order direct, of the time and place when he will appraise such prop
ert y. * * *" 

Section 5345. From the report of appraisal and other evidence relating 
to any such estate before the probate court, such court shall forthwith upon 
the filing of such report, by order entered upon the journal thereof, find and de
termine, as of course, the actual market value of all estates, the amount of 
taxes to which the succession or successions thereto are liable, the successors 
and legal representatives liable therefor; and the townships or municipal 
corporations in which the same originated. Provided, however, that in case no 
application for appraisement is made the probate comt may make and enter 
such findings and determinations without such appraisement. * * *" 
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By the first of the above quoted provisions jurisdiction is conferred upon the pro
bate court in inheritance tax cases. Though this jurisdiction depends upon the jwis
diction to grant letters testamentary or of administration, it is not conditioned upon 
the actual granting of such lette1s testamentary or of administration. 

The second· of the sections from which quotation has been made provides for the 
initiation of the proceeding to determine the tax. This proceeding is not conditioned 
in any way upon the granting of letters testamentary or of administration. The 
proceeding may be initiated by the tax commission of Ohio. 

These considerations lead me to return to your second and third questions un
equivocal answers in the affirmative. 

Respect£ ully, 
JOHN G. PRICE, 

Attorney-General. 

542. 

SCHOOLS-DISTRICT STJPERINTENDENT-SALARY OF SAID OFFICER 
HOW PROVIDED-WHEN SALARY GREATER THAN $1,500.00 HOW 
APPORTIOl\'ED--SECTIONS OF STATUTE GOVERNING WEAK SCHOOL 
DISTRICTS HAVE NO CONNECTION WITH ASSISTA,NCE RENDERED 
BY STATE IN PAYMENT OF SALARIES OF DISTRICT SUPERINTEN
DENTS-ONE YEAR 1.'ERM FOR FIRST CO~TRACT AND NOT TO 
EXCEED THREE YEARS FOR SUBSEQUENT CONTRACTS OF DISTRICT 
SUPERIN,TENPENTS. 

I. There is rwthing in section 4743 G. C., which prohibits the fixing of the salary 
of a district superintendent by the electing body at any amount in excess of $1,000.00 per 
ye1r which it may deem proper. 

2. When the salary of the district superintendent is fixed in an amouni greater than 
$1,500.00, the supervision district is to pay the balance remaining after deducting the 
portion paid by the state and such balance is to be apportioned and certified a.~ provided 
in sections 4744-1, 4744-2 and 4744-3 of the General Code. 

3. The financial assistance rendered by the state in the payment of salaries of distric! 
superintendents, under section 4743 G. C. is of uniform operation in all supervision dis
tricts of the state and has no connection with state aid that may be given to weak school 
districts under section 7595 G. C. 

4. District superintendents can be rwminated by the county superintendent, but 
the electing body in such superiision district shall fix th13 compensation of the district super
intendent as well as his term, which may be for a period not to exceed three years following 
his first contract for one year. 

Counrnus, Omo, August 5, 1919. 

HoN. FRANK B. PEARSON, Superintendent of Public Instruction, Columbus, Ohio. 
DEAR Srn:-Acknowledgment is made of your request for the opinion of this 

department upon the'following questions: 

"Is there any statutory limitation to the powers of the presidents of the 
boards of education of the districts constituting a supervision district which 
contains one or more weak districts receiving state aid under the provisions 
of sections 7595 and 7595-1 of the General Code of Ohio as to the maximum 
amount of salary that may be paid a district superintendent? 
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For what length of time may a district superintendent be employed the 
first time after a supervision district has been formed? For what length of 
time may he be employed thereafter? " 

Section 4739 G. C. provides that each supervision distrcit shall be under the di
rertion of a district superintendent, who shall be elected by the presidents of the vil
lage and rural boards of education within such district, unless where such supervision 
district contains three or less rural o~ village srhool districts such district superinten
dent shall then be chosen by the members of the boards of education of such school 
districts in jo~t session. District superintendmts shall be employed upon the nom
na tion of the county superintendent, but the board may elect a district superin
tendent who has not been nominated by the county superintendent, by a majority 
vote of the rural and village presidents composing such district. The section means 
that the d,istrict superintendent, being an administrative officer, can suggest a name 
to the board, but the authority goes no further, as far as the law is concerned, in recom
mending either the salary or the time of the contract, the latter two matters being 
entirely within the purview and jurisdiction of the electing boiiy. 

Section 4 7 43 of the General Code reads as foUows: 

"The compensation of the district superintendent shall be fixed at the 
same time that the appointment is made and by the same authority, which 
appoints him; such compensation slwil be paid out of the county board of 
education fund on vouchers signed by the president of the county board. The 
salary of any district superintendent shall in no case be less than one thous
and dollars per annum, half of which salary not to exceed seven hundred and 
fifty dollars shall be paid by the state and half by the supervision district, 
except where the number of teachers in any supervision district is less than 
forty in which case the amounts paid by the state shall be such proportion of 
half the salary as the ratio of the number of teachers employed is to forty. 
The half paid by the supervision district shall be pro-rated among t!:l:e village 
and rural schod districts in such district in proportion tc, the number of teach
ers employed in each district." 

The above section provides that the district superintendent shall have his com
pensation fixed at the same time that he is appointed and by the same authority which 
appoints him, that is, the electing body. Growing out of said section, your question 
now arises as to whether the figures mentioned in section 4743 place a mand.1.tory 
limit upon the amount of salary that may be paid a district superintendent by the 
various boards of education composing a supervision district, such salary being paid 
out of the county board of education fund upon the order of the presidents of the 
county board, but a portion of which is afterwards prorated among the village and 
rural school districts in such district in proportion to the number of teachers employed 
in each district. 

Attention is invited to the fact that section 4744-1 G. C., which provides for the 
salary of the county superintendent and the portions that shall be paid by the state 
and by the school districts composing the county districts, reads practically the same 
as section 4743 G. C., which latter section treats of the salary of the district superin
tendent. While section 4743 G. C. has never been construed on the particular point 
in question, yet the same principle has been covered in an opinion of the Attor11ey
General, rendered upon section 4744-1, bearing upon the sakry of the county superin
tendent, which section also carries the language that "half of such salary shall be paid 
by the state * * * and in no case may the amount paid by the state be more 
than one thousand dollars." The opinion referred to, bearing upon the question as 
to whether a county board of education could pay more than 82,000.00 salary to a 
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county superintendent, inasmuch as the state, under the law at that time, was per
mitted to furnish but one thousand dollars of the whole, was rendered on September 
21, 1914, to the prosecuting attorney of Cuyahoga county, and appears at page 1265, 
Vol. 2, 1914 Annual Report of the Attorney-General. The syllabus of such opinion reads: 

"There is nothing in section 4744-1 G. C. which prohibits a county board 
of education from fixing the salary of the county superintendent at any 
amount :n excess of twelve hundred dcllars per year as it may deem proper. 

When the board of education fixes the safary of the county superintendent 
in an amount greater than two thousand dollars, the county district is to 
pay the balance remaining after deducting the one thousand dollars to be 
paid by the state and such balance is to be apportioned and certified as pro
vided by sections 4744-1, 4744-2 and 4744-3 G. C." 

In a very exhaustive opinion upon this section, which is largely analogous to 
section 4743, which governs the pay of district superintendents, the Attorney General 
said: 

"If it were the intent of the legislature that the salary should in no event 
exceed two thousand dollars, why was this not said? A minimum is provided 
definitely, 'the salary shall be fixed * * * to be not less than $1,200.00 
per year.' No maximum is named. It is provided that half the salary is to be 
paid by the st:i,te, the balance by the county school district. It is then 
provided that the amount to be paid by the state in no case sh,1ll be more 
than $1,000.00 Th·s is in a separate sentence. * * * If the maxi
mum safary is to be $2,000.00, then, as the legislature has not so said, after 
limiting the amount to be paid by the state to 81,000.00 it should also limit, 
in the same way, the amount to be paid by the county schoc.l district. This 
is not done. Can it be inferred that because the provision is for the state 
to pay one-half of such salary, and in no case to pay more than 81,000.00, 
the salary is limited by law to 82,000.00. I do not think so; for the following 
reasons: 

First. A definite minimum of ;:,1,200.00 is provided. 
Second. No maximum is provided. 
Third. Limitation s expressly placed on the amount the state may 

pay. 
Fourth. No limitation is placed on the amount to be paid by the county 

school district." 

After discussing the matter further very exhaustively, the Attorney-General 
concludes with this statement: 

"In any event I cannot see that this alters the main question; that is, that 
the salary is not limited by the act, to $2,000.00. Even if it were true that 
not to exceed half of the salary is to be paid by the county district, the fact 
still remains that nowhere in this statute does it say that the half to be paid 
by the county school district is not to exceed $1,000.00. 

* * * upon first reading it, one at once gains the impression that a 
limitation of $2,000.00 is placed upon the salary, out upon carefully con
sidering it, from every angle, it is perfectly plain that this is not the case, and 
whether it be by design or not, the statute carefully refrains not only from 
placing any maximum limit upon the amount of the salary of the county 
superintendent, but also from placing any maximum limit upon the portion 
of the salary which the county district is to pay.'' 
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The above opinion is quoted for the reason that the Sllme language which gives 
the salary of the county superintendent also appears to be the governing language in 
section 4743, supra, which governs the compensation of the district superintendent, 
and it seems to have been the policy throughout the state to have accepted such opinion 
of the Attorney-General' as bearing upon both the maximum salary of the county 
superintendent and the maximum salary of the district superintendent. 

An examination of the files in the office of the superinte,den t of public instruction 
shows that while section 4743 G. C. might indicate that the salary of any district 
superintendent could not be more than $1,500.00, for the reason that the portion 
paid by the state is $750.00 as the state's maximum, the majority of district superin
tendents in Ohio, from the records in the office of the superintendent of public instruc
tion, have been receiving more than $1,500.00, the state paying $750.00, the maxi
mum of the state's portion under section 4743 G. C., and the remainder being paid 
by the village and rural school district in such district in proportion to the number of 
teachers employed in such district. However, where the number of teachers is less 
than forty in such supervision district, the portion paid by the state is that fractional 
amount of $750.00 which the number of teachers bears to forty teachers; that is, a 
supervision district with thirty-four teachers would receive 34--40 of the $750,00 al
lowed by the state and the remainder of such salary would be made up by the districts 
themselves, who are the employing body. 

It is entirely clear that the construction put upon section 4744-1 G. C., by the former 
Attorney-General, in 1914, would apply with equal force in construing section 4743 
G. C., that is, that there is nothing in the law· whicp prevents a supervision district 
from paying more than the $1,000.00 minimum mentioned in such section, or the 
$1,500.00 that might be in force from such section on the basis that the state was to 
always pay one-half of the total salary. 

You indicate that such supervision district might contain one or more weak school 
districts receiving state aid under section 7595 and 7595-1 of the General Code, and 
desire to know if the fa.ct that t)lere is one or more weak schools in such supervision 
district would obviate against the gE>neral provisions which apply in other supervision 
districts regarding the district superintendent's srlary. 

It is clear there is no connection between the two for the reason that the aid which 
is given by the state to all supertiswn districts, in order to enable them to more easily 
comply with the requirements of the law that they have a superintendent, applies 
uniformly over the entire state and has nothing to do with the "state aid to weak 
school districts," and such aid granted under section 4743 G. C., and also under sec
tion 4740 G. C., is allowed whether such districts ar~ wed.k or not. The Attorney
General has previously ruled upon this point and attE'ntion is invited to opinion 1179, 
Vol. 2, 1916, Opinions of the Attorney-General. 

In answer to your question as to what length of time the district superintendent 
may be employed for the first time if a supervision district has been formed, attention 
is invited to section 4741 G. C., which reads in part as follows: 

"Tne first election of any district superintendent shllll be for a term 
not longer than one year, thereafter he may be re-elected in the S'.illle district 
for a period not to exceed three years. ' 

Bearing upon the above section it may be said that the electing body which has 
the sole power to fix the compensation, as well as the term, has no authority to elect 
for a longer period than one year where such election is the first election of any district 
superintendent in a certain district. However, after such first employment has taken · 
place for the one year term, and has been satisfactory, the law contemplates under 
section 4741 G. C. that the school system should be disturbed as little as possible by 
making nc.w contracts for short periods, and where a district superintendent has been 
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satisfactory, the policy of employment for more than one year should be encouraged 
for the reason that such employes would seemingly be able to give better service in that; 
district by knowing that his tenure extended beyond the present school term. Not 
only is the teacher entitled to this consideration-and the law had it in mind when 
they set the maximum at three years-but the people of the district are also entitled 
to know whether continuous changes are liable to occur in the superintendency of the 
schools in which they are interested. H the law did not contemplate that elections of 
district superintendents, after the first election, should be for a longer period than one 
year, but not exceeding three years, then there would not have occurred in the law the 
maximum limitation of three years. 

It is, therefore, the opinion of the Attorney-Gmeral: 

1. There is nothing in section 4743 G. C. which prohibits the fixing of the 
salary of a district superintendent by the electing body at any amount in 
excess of $1,000.00 per year which it may deem proper. 

2. When the salary of the district superintendent is fixed in an amount 
greater than $1,500.00, the supervision district is to pay the balance remaining 
after deducting the portion paid by the state and such balance is to be ap
porti0ned and certified as provided in sections 4744-1, 4744-2 and 4744-3 
of the General Code. 

3. The financial assistance rendered by the state in the payment of sala
ries of district superintendents, under section 4743 G. C. is of uniform opera
tion in all supervision districts of the state and has no connection with state aid 
that may be given to weak school districts under section 7595 G. C. 

4 District superintendents can be nominated by the county superin
tendent, but the electing body in such supervision district shall fix the com
pensation of the district superintendent as well as his term, which may be for a 
period not to €Xceed three years following his first contract for one year. 

Respectfully, 
JOHN G. PRlCE, 

Attorney-Grneral. 

543. 

::\IUNICIPAL CORPORATION-COPY OF ORDINANCE SHALL BE FILED 
WITH CITY AUDITOR OR VILLAGE CLERK BEFORE CIRCULAT
ING REFERENDUM PETITION-SAID PROVISION OF SECTION 
4227-6 G. C. IS MANDATORY. 

The provision of section 4227-6 G. C. that a duly verified copy of an ordinance shall 
be filed with the cily auditor or village clerk before circulating a referendum petition, is 
mandatory and jurisdictional. 

COLUMBUS, Omo, August 5, 1919. 

Hm,. WILLIAM T. DIXON, Prosecuting AttorneiJ, St. Clairsville, Ohio. 
DEAR Srn:-Your letter of recent date requesting my opinion relative to sec

tion 4227-6 G. C. was duly received, and reads as follows: 

''lJnder date of :\fay 6, 1919, the city council of the city of Bellaire, 
Ohio, passed an ordinan~e relative to permits to use public streets for public 
meetings, ete. This ordinance was approved by the mayor and is now law. 
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A referenqµm petition has been filed, with the required number of 
~mes, as provided by law. 

No attempt was made to comply with section 4227-6 of the General Code. 
See volume 104 at the top of page 240, and no copy of the ordinance was 
filed with the city auditor. 

Will the omission to comply with this section of the General Code in
validate the referendum?" 

The sta;ttite referred to in your letter provides as follows: 

"Whoever seeks to propose an ordinance or measure in a municipality 
by initiative petition or file a referendum petition against any ordinance or 
measure shall before circulating such petition file a duly ce1tified copy of the 
proposed ordinance or measure with the city auditor, if it be a city, or with 
the village clerk, if it be a village." 

It is my opinion that the filing of a duly verified copy of the proposed ordinance 
with the city auditor or village clerk, as the case may be, before circulating a refer
endum petition against it, as provided in that section, is mandatory and jurisdic
tional, and that failure so to do invalidates the referendum. This conclusion is justified 
under the doctrine of Wright vs. City of McMinnville, 59 Ore., 397; and State vs. 
Fulton, decided by the supreme court of Ohio on J~nauary 28, 1919. 

In Wright vs. City of McMinnville, supra, an initi,ative petition for an amend
ment to tp.e city charter was filed with the proper officer, but the provision of the law 
requiring that notice of the election be posted in three public places in the city was 
not complied with. 'Notices of the election were issued, but only one copy posted, 
and in lieu of the other two postings the notice was printed in two consecutive issues 
of newspapers printed in the city, and also printed in a pamphlet and mailed to each 
voter, etc. The failure to post the notices as required by law was held fatal. 

In the opinion of the court, speaking with respect to the particular otatute in
volved, said: 

"The command in this respect was imperative, and necessitated the posting 
of notices in three public places in the city, in the failing to comply with 
which the election was void." 

In State vs. Fulton, supra, it was held that the provisions of the state constitu
tion for the filing of petitions of proposed amendments to the constitutions, and for 
copies, arguments and explanations thereof, etc., are mandatory and jurisdictional. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

544. 

SCHOOLS-COUNTY OR CITY BOARD OF SCHOOL EXAMINERS
CA,NNOT LEGALLY ISSUE CERTIFICATES FOR BRANCH OF STUDY 
NOT ENUMERATED IN STATUTE-C~NOT L~GALLY PAY TEACH
ER FOR INSTRUCTING IN SAID BRANCH-\VHEN TEACHER 
HOLDS ,N,O CERTIFICATE OF DISTRICT OVER WHICH BOARD HAS 
JURISDICTIO;N CAN~OT BE LEGALLY PAID. 

1. A county or city board of sclwol examiners may not legally issue certificates for 
a particular branch of study not enumerated in the sections of law respectively relating 
to such boards. 
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2. A counly or city board of school examiners may not legally issue certificates for 
a particular branch of study not enumerated in the law but which is considered by the ex
amining and issuing board to logically be an extension of or logically related to, a branch 
or branches of study already enumerated in the law. 

3. A board of education cannot legally pay a teacher for instructing in a branch 
of study not enumerated in the law. 

4. A person who holds no certificate cannot be legally paid by a board of education 
for teaching in schools of the district over which the board has jurisdiction. 

Counrnus, Omo, August 5, 1919. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-Acknowledgment is made of your request for an opinion on the. 

following questions: 

"I. May a county or city board of school examiners legally issue cer
tificates for a particular branch of study not enumerated in the sections of 
law respectively relating to such boards? 

2. May a county or city board of school examiners legally issue cer
tificates for a particular branch of study not enumerated in the law, yet which 
is considered by the examining and issuing board to logically be an extension 
of, or logically be related to, a branch or branches of study already enum
erated in the law? 

3. If such boards may legally issue certificates for a particular branch 
of study not enumerated in the law is the inclusion of that branch, in a cer
tificate, to be made only upon the initiative of the examining and issuing 
board, or primarily and necessarily upon the suggestion or the desire of a 
board of education? 

4. May a board of education legally pay a legally certificated teacher for 
instructing in a branch of study not enumerated in the law? May such 
board pay such teacher for instructing in a branch of study that is considered 
by that board to logically be an extension of, or logically be related to, a 
branch or branches of study already enumerated in the law and specifically 
covered by the certificate held? 

5. May a person who holds no certificate whatever, unless it be for a 
non-enumerated branch, be legally paid by a board of education for instruct
ing throughout the school year in a branch of study that is a part of the cur
riculum, yet is not enumerated in the law? May such board legally pay 
such person for instructing throughout the school year in a branch of study 
that is in both the curriculum and the law? " 

Careful examination has been made of the enclosures an~ exhibits from the city 
of Cleveland, where this question arose, including the correspondence in 1917 between 
the state superintendent of instruction and the Cleveland school officials. It would 
seem that the condition has been corrected in that city, from the following statement 
by the secretary to the superintendent of schools of Cleveland, but for your future 
guidance an opinion is herein given. 

In reply to the request of this department for further information that would 
be more recent than the file submitted, the secretary to the superintendent of schools. 
of Cleveland says: 

"ln 1917, the mayor's advisory war board established classes for the 
instruction of aliens who had applied for their second papers. These classes 
were established under an arrangement which provided that the board of 
education should appoint the teachers and supervise their work. The teach-
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ers were appointed and duly certificated. The payrolls covering their serv
ices were made up in the division of educational extension and sent to the 
mayor's board, out of whose funds they were paid. 

During this school year these classes have been conducted on another 
plan. The teachers have been selected by the mayor's board and paid out 
of the board's funds. They have not been appointed by the board of edu
cation nor have they been certificated, except in cases where regular teachers 
holding certificates to teach in the public schools have been selected by the 
mayor's board for citizenship class work." 

In order to determine what certificates may be issued by a board of examiners 
and to whom the same inay be issued, it is first necessary to determine the exact powers 
of the various boards of school examiners mentioned in your inquiry, and to aid in 
such determination it will be necessary to note the several sections of the General 
Code which make reference thereto and the classes of certificates which each board 
is authorized to issue. 

Section 7811 G. C. provides that there shall be a county board of school exam
iners for each county which shall consist of the county superintendent, one district 
superintendent and one other competent teacher, and section 7816 provides: 

"The board shall make all needful rules and regulations for the proper 
discharge of its duties, and the conduct of its work, subject to statutory provisions 
and the approval of the superintendent of public instruction." 

Section 7821 provides that county boards of school examiners may grant teachers' 
certificates for one year and three years which shall be valid in all villages and rural 
school districts of the county wherein they are issu~d. Section 7821-1 provides that 
all five year and eight year certificates now grankd (that is, which were granted prior 
to the enactment of said section) shall continue in force until the end of their terms 
and shall be renewed by the superintendent of public instruction upon proof that the 
holders thereof have taught successfully until the time of each renewal. 

Section 7821-2 G C. provides: 

"All two-year and three-year primary, ekmentary and h gh school cer
tificates now granted shall continue in force until the end of their f.erms and 
may be renewed by the county boards of examiners on proof of five years' 
successful teaching experience.' 

Special certificates are provided for in section 7852 G. C., which reads as follows: 

"No person shall be employed and enter upon the performan.'ce of his• 
duties as a special teacher of music, draWW:g, painting, penmanship, gym
nastics, German, French, Spanish, the commercial and industrial branches, 
or any one of them, in any ei~mentary or high school supported wholly or in 
part by the state in any citx, village, or rural school district, who has not 
obtained from a board of examiners having legal jurisdiction a certificate of 
good moral character that he or she is qualified to teach the special branqh 
or branohes of study, and, in addition thereto, possesses an adequate knowl
edge of the theory and practice of teaching.'' 

Emergency certificates are provided for by section 7832-1 G. C. as follows: 

"A 'teacher's emergency certificate' which shall be valid for one year in 
any village or rural school district in the county may be granted by the county 
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board of school examiners with the approval of the superintendent of puhlic 
instruction to applicants who have had one year's experience t:aching in the 
public schools whenever for any reason there is a shortage of teachers in such 
district." 

The various certificates, whether issued for one or three years, or renewedfor 
two, three, five or eight years, are dividecl into three classes or kinds by the provisions 
of section 7829 G. C., which reads as follows: 

"Three kinds of teachers' certificates only shall be issurd by county 
boards of school examiners, which shall be styled respectively 'teacher's 
elementary school certificate,' valid for all branches of study in schools below 
high school rank, 'teacher's high school certificate,' valid for all branches of 
study in recognized high schools and for superintendents and 'teacher's 
special certificate,' valid in schools of all grades, but only for the branch or 
branches of study named therein." 

An elementary school is defined as: 

"Section 7648. An elementary school is one in which instruction and 
training are given in spelling, reading, writing, arithmetic, English language, 
English grammar, composition, geography, history of the United States, 
including civil goverment, physiology and hygiene. Nothing herein shall 
abridge the power of boards of education to cause instruction and training to 
be given in vocal music, drawing, elementary, algebra, the elements of agri
culture and other branches which they deem advisable for the best interests 
of the schools under their charge." 

A high school is defined as: 

"Section 7640. A high school is one of higher grade than an elementary 
school, in which instruction and training are given in approved courses in the 
history of the United States and other countries; composition, rhetoric, 
English and American literature; algebra and geometry; natural science, 
political or mental science, ancient or modern foreign languages, or both, 
commercial and industrial branches, or such of the branches named as the 
length of its curriculum makes possible. Also such other branches of higher 
grade than those to be taught in the elemsntary schools, with such advanced 
studies and advanced reviews of the common branches as the board of edu
cation directs." 

It is most worthy of being noted here that while an elementary certificate is valid 
for all branches of study in schools below high school rank and the high school certif
icate is valid for all branches of study in recognized high schools and for superinten
dents, yet that teachers' special certificates are t'alid in schools of all (!Tades but only for 
.the branch or branches of studies mentioned therein. This is an indication of legislative 
.intent which must not be overlooked. 

Section 7830 G. C. provides: 

"Xo person shall be employed or enter upon the performance of his 
duties as a teacher in any elementary school supported wholly or in part by the 
state in any village, or rural board district who has not obtained from a board 
of school examiners having legal jurisdiction a certificate of good moral char-
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acter; that he or she is qualified to teach orthography, reading, writing, arith
metic, English grammar and composition, geography, history of the United 
States, physiology, including narcotics, literature and elementary agricul
ture, and that he or she possess an adequate knowledge of the theory and 
practice of teaching." 

Section 7831 G. C. provides: 

"No person shall be employed or enter upon the performance of his 
duties as a teacher in any recognized high school supported wholly, or in part, 
by the state in any village, or rural school district, or act as a superintendent 
of schools in such district, who has not obtained from a board of examiners 
having legal juriMiction a certificate of good moral character; that he or she 
is qualified to teach six branches or more selected from the following course 
of study (three of which branches shall be algebra, rhetoric and physics); 
literature, general history, algebra, physics, physiology, including narcotics, 
Latin, German, rhetoric, civil government, geometry, physical geography, 
botany and chemistry, and high school agriculture; and that he or she possesses 
an adequate knowledge of the theory and practice of teaching." 

So that, as noted by the above quoted sectioll}t; before a teacher can teach the 
elementary branches he must'secure an elementary certificate arulbefore he can teach 
the high school bra!n_ches he must secure a high school certificate, and before he 
can teach the special branches he must secure a special certificate. 

To recapitulate, then, with reference to county ce1 tificates, the board iB per
mitted to grant the three classes, elementary, high and specia_l, and outside of the emer
gency certificate which is granted by the board, with the approval of the superinten
dent of public instruction, no other kinds or- class of county school certificates are 
provided for by our laws. 

Com;ng now to the certificates which may be issued by t,he city board of school 
examiners, section 7838 G. C. provides that there shall be a city board of school ex
aminers for each city school distiict. Such board shall consist of the city superin
tendent of schools and two other competent teachers serving full time in the dayschools 
of such city, and section 7841 G. C. provides that to secure a thorough examination 
of applicants in difficult branches, or speciaJ studies, the board may secure the tem
poraiy assistance of persons of sufficient knowledge in such branches or studies, who 
must promise on oath or affirmation to perform the duties of examiner faithfully and 
impartially. 

Section 7844 G. C. provides for the issuing of one year and three year certifi
cates; section 7845 G. C. provides for the renewal of all five and eight year certifi
cates; Section 7846 G. C. provides for renewal of all two and three year certificates and 
section 7852 G. C. provides: 

"The provisions of this chapte1· relating to the kinds of certificates au
thorized t4:> be issued by the county boards of school examiners for teachers 
in elementary schools, high schools and for superintendents shall apply to 
city boards of school exaiminers; except that cit,y boards, in their discretion, 
may require teachers in elementary schools to be examined in drawing, music, 
or Gennaµ, if such subjects are a part of the regular work of such teachers." 

That is, the provisions of section 7829, supra, which provides that there shall be three 
classes of certificates, viz., elementary, high and special, are made by the provisions 
of section 7852 G. C. to apply to city boards of school exaininers and therefore if 
it was the intention of the legislature, as I think it was, that no one but the possessor 
of an elementary or a high school certificate, or one who would be permitted to teach 
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in all grades, could secure a special certificate, then the city board of school examiners 
would have no right to issue special certificates to any person outside of those who 
are entitled t-0 elementary or high school certificates. 

Teachers are not permitted to teach in Ohio without a certificate. In School 
District Xo. 2, etc., vs. Dillman, 22 0. S., 194, it was held: 

"The law forbids the employment of a teacher who has not secured a 
certificate. * * * The mischief intended to be guarded against was the 
teaching of a school by an incompetent person * * *." 

Section 7786 G. C., which is general in its nature, that is, applies to all boards of 
education, provides that: 

"Xo clerk of a board shall draw an order on the treasurer for tp.e payment 
of a teacher for services until the teacher files with him such reports as are 
required by the superintendent of public instruction and the board of educa
tion, a legal certificate of qualification, or a true copy therof, covering the en
tire time of the service, and a statement of the branches tau,ght. B11t orders 
may be drawn for the payment of special teachers of drawing, painting, penman
ship, music, gymnastics, or a foreign language, on presentation of a certificate 
to the clerk, signed by a majority of the examiners, and the filing with him of a 
true copy thereof, covering the time for which the special teacher has been employed, 
and the specialty taught." 

This opinion is based on existing law in force at this time and there should be 
read in conjunction herewith the provisio~~ of new legislation on c3rtificates which, 
however, is not effective until in September, 1919. After that time the provisions of 
senate bill 44, senate bill 134 and house bill 317, all bearing on certificates, will apply. 
These new laws in nowise militate against the holding herein, but rather strengthen 
it, for section 7831 G. C. has been amended to read: 

"* * * and no such certificate shall be issued by such authority except 
on the specific conditions provided by the statute." 

These new laws, effective in September, 1919, provide for the certification of 
teachers to teach vocational subjects under the supervision of the state board of edu
cation; elimination of German from teachers' examinations with an oath of allegiance 
by teachers; the issuing of elementary and high school life certificates, including kin
dergarten, primary certificates by the superintendent of public instruction; in fact 
the legislature has seemed to make more clear the provisions that certificates cannot 
be granted except upon subjects specifically provided by law. 

A further discussion of the payment of instructors in branches not provided by 
existing law, is found in opinion No. 396, under date of June, 1919, to the superin
tendent of public instruction. holding that a board of education could not say that 
military training was an extension of "physical training" and that it could not be 
placed in the curriculum under section 7721 G. C., which provides for physical train
ing. 

It is therefore the opinion of the Attorney-General that: 

"1. A county or city board of school examiners may not legally issue 
certificates for a particuJar branch of stu\Jy not enumerated in the sections 
or law respectively relating to such boards. 

2. A coup.ty or city board of school examiners may not legally issue 
certificates for a particular branch of stu.fly not enumerated in the law, but 
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which is considered by 't.he examining and issu.ing board to logically be an 
extension of or logically related to, a branch or branches of study already 
enumerated in the law. 

3. The answers to your first and second questions answer your third. 
4. A board of education cannot legally pay a teacher for instructing 

in a branch of study not enumerated in the law. 
5. A person who holds no certificate cannot be legally paid by a board 

of education for teaching in schools of the district over which the board has 
jurisdiction. 

Respectfully, 
JOHN G. PRICE, 

AUorney-General. 

545. 

SCHOOLS-CENTRALIZATION AND BOND ISSUE FOR SAID CENTRAL,. 
IZATION CANNOT BE SUBMITTED TO ELECTORS AT SAME TIME 
-SEE SECTION 4726-1 G. C.-CENTRALIZATION UNDER SECTION 
4726-1 G. C. CAN BE SUBMITTED AT EITHER A GENERAL OR SPECIAL 
ELECTION. 

1. The question of centralization of schools and the issuance of bonds necessary 
to the furtherance of the scheme of centralization, can not be sulnniUed at the same tim1t 
to the qualified electors of the school district under section 4726-1 G. C. 

2. Where the qualified electors in the township proceed to the centralization of school8 
under section 4726-1, such question can be sulnnitted at !tither a general election or special 
election called for that purpose by the respective boards of education concerned, or upon 
the order of the county board of education, or upon petition of not less than one-fourth
of the qualified male electors in such township. 

CoLUMBus, Omo, August 5, 1919. 

HoN. FRANK B. PEARSON, St1:perintendent of Public Instruction, Columbus, Ohio: 
DEAR Srn:-Acknowledgment is made of your request for an opinion upon the

following two questions: 

"1. Can the question of centralization and issuing of bonds be sub
mitted at the same time to the qualified electors of school districts under 
section 4726-1 of the General Code to be voted upon at the same time, or 
will it be necessary for them to be voted upon at separate elections? 

2. Can centralization be voted upon at a special election in accordance 
with the provisions of section 4726-1 of the General Code?" 

In reply to your first question your attention is invited to opinion No. 41, dated· 
January 30, 1915, and appearing at page 67, Vol. 1, Opinions of the Attorney-Genera~ 
for 1915, wherein the syllabus reads: 

"A proposition for the centralization of schools under the provisions 
of section 4726, General Code, and a proposition to issue bonds authorized 
by section 7625 G. C. may both be submitted to the electors of the rural 
school district at one election." 

In arriving at such conclusion the Attorney-General said: 
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"I assume that the bonds referred to are deemed necessary to the fur
therance of the scheme of centralization, and I shall confine my answer to 
such state of facts. 

I am of the opinion that the question of centralization of schools as 
provided in section 4726 G. C., as amended in 104 0. L. 139, and the question 
of the issuance of bonds as authorized by section 7625 G. C., may both be 
submitted to the electors of a rural school district at one election. It might 
be suggested, however, that before the issue of such bonds would thereby 
be authorized, there must be a concurrence of a majority of the votes ca.st at 
such election in favor of both centralization and the issuing of bonds, and 
the answer implies that the election shall be in all further respects in com
pliance with the statutes relative thereto." 

It is noted that the above opinion is upon section 4726 G. C., while you make 
your inquiry relative to the same question as regards section 4726-1 G. C., which 
latter section takes care of the question of centralization in a township in which there 
is more than one rural or special district. 

It may be said in a general way that unless section 4726-1 G. C. be read in con
junction with section 4726 G. C., the supplemental section would not be put into 
force for the reason, among others, that section 4726-1, taken alone, does not provide 
for the manner of calling an election for the centralization of the di,-tricts in que,,'tion 
in the township and therefore it is necessary that this special section, speaking of cen
tralization, must be read in the light of section 4726 G. C., which section, preceding the 
supplemental section, provides for the calling of elections on school centralization. 

But while a school district operating under section 4726 G. C., in order to bring 
about centralization can hold the election on centralization and vote on the question 
of a bond issue on one and the same day, a close analysis of section 4726-1 G. C. (which 
governs where more than one district is concerned) shows that under such section 
the questions must be submitted separately and at different times. 

Section 4726-1 G. C. reads as follows: 

"In townships in which there are one or more school c!istricts, the quali
fied Plectors rf such school distriots may vote on the question of centrnlizing the 
schools of said township districts, or of speoial school districts therein, without 
interfering with the existing school district OPganization ur ti: the resu't of 
the e'ection shall have been determined. If at such election in any townsl ip 
a majority of a11 the vows cast shall be in favor of centr..Iizing the schools in.said 
township, the probate judge of the county shall <'reate a new board of educ~tion 
for the said township, without ( · elay, by selecting from the several boards 
of eduoation thus consolidated, five suitable persons, giving ea.oh former district 
its fair representation in such selection, which such five persons so selected 
shall constitute the board of education for said township until the first town
ship election thereafter; at such first township election thereafter the electors 
of such township shall elect two members of the board of education for two 
years, and three members to serve for three )'ears, and at the proper elections 
thereafter their successors shall be elected for four years. If a majority of 
the electors in said township vote against said centralization at the time above 
designated, then the several school districts in said township shall proceed. 
as though no elec;tion had been held." 

Section 7625 G. C. reads as follows: 

"When the board of education of any school district determines that 
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for the proper accommodation of the schools of such district it is necessary to 
purchase a site or sites to erect a schoolhouse or houses, to complete a partially 
built schoolhouse, to enlarge, repair or furnish a st,hoolhouse, or to purchase 
real estate for playground for children, or to do any or all of such things, 
that the funds at its disposal or that can be raised under the provisions of 
sections seventy-six hundred and twenty-nine and seventy-six hundred and 
thirty, are not sufficient to accomplish the purpose and that a bond issue is nec
essary, the board shall make an estimate of the probable amount of money re
quired for such purpose or purposPs and at a general election or special e'ection 
ca'led for that purpose, submit to the electors of the district the question of the 
issuing of bonds for the amount so estimated. Notices of the election required 
herein shall be given in the manner provided by law for school elections." 

It will be noted that to call an election to issue bonds for a new school building 
the election must be called by "the board of education" of any school district. In 
the case at hand, under section 4726-1 G. C., there is more than one board of educa
tion prior to centralization being passed, and until centralization is passed by a majority 
vote, "then the districts shall proceed as though no election were held" (section 4726-1 
G. C.). The section on bonds (section 7625 G. C.) further provides that "the board 
shall make an estimate" and the question shall be submitted to "the electors of the 
district." Here "the district" in question is not created until after centralization carries 
by a majority of all votes cast, and there follows a new school board appointed by the 
probate judge of the county, and it is for this new board of education to call the election 
on the bond issue in the new centralized district. The old boards involved pass out 
with centrolization, while this is not true under section 4726 G. C., under whioh one 
district centwlizes and no new board is created. Where centralization is had in one 
district under section 4726 G. C., the same board would make the estimate and call 
the election, and there is no objection to such board submitting both the centraliza
tion and bond issue questions on the same day, but this condition does not obtain 
where two or more districts operate under section 4726-1 G. C., for the reason that 
"the district" to vote on the bonds under section 7625 G. C. secures a new school boacd 
which is to "make the estimate" and call the bond election. Taxes to take care of the 
bond issue must be laid uniformly over the whcle of the new district and the bonds 
to be issued must be the bonds of the new district and retiring boards of education 
would have no legal authority to call a bond election in a newly created district that 
was to have a new board of education appointed by the probate judge. 

Section 7626 G. C. reads in part: 

"H a majority of the electors, voting on the proposition to issue bonds, 
vote in favor thereof, the board thereby shrll be authorized to issue bonds for 
the amount indicated by the vote. The issue and sale thereof shall be pro
vided for by a resolution * * *." 

Bonds issued for centralization purposes must come under the provisions of sec
tions 7625 and 7626 G. C. and such sections contemplate that but one board of education 
shall issue such bonds, and in the case indicated by you it would be the new board 
created by the probate judge in the new district, and it would follow that a second 
election is necessary for the bond issue, as the first election was upon centralization 
only, for under section 7625 G. C. more than one district can not vote upon the same 
bond issue, the section saying that the question shall be submitted to "the electors of 
the district" and not more than one district. 

Referring to your second question, as to whether centralization can be voted upon 
at a special election in accordance with the provisions of section 4726-1 G. C., it is 
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-advised that such supplemental section must be read in connection with section 4726 
which it supplements, on the subject of centralization of schools, for, as pointed out 
before, section 4726-1 G. C., taken alone, does not provide clearly as to the manner 
-0f calling an election for centralization of two or more districts in a township, and it 
is necessary to refer to the language of section 4726 G. C., which says that the question 
-0f centralization can be submitted "to the vote of the qualified electors * * * at 
a general election (j1' a special eledwn called for that purpose." It must have been 
the clear intent of the general assembly that section 4726-1 should be an effective 
law and not a nullity and it is therefore necessary that the main section, which section 
4726-1 G. C. supplements, must be read in conjunction with the latter section. 

It is therefore the opinion of the Attorney-General that: 
1. The question of centralization of schools and the issuance of bonds necessary 

to the furtherance of the scheme of centralization, can not be submitted at the same 
time to the qualified electors of the school districts, under section 4726-1 G. C. 

2. Where the quBlified electors in the township proceed to the centralization 
-of schools under section 4726-1, such question can be submitted at either a general 
election or special election called for that purpose by the respective boards of aducation 
concerned, or upon the order of the county board of education, or upon petition of not 
less than one-fourth of the qualified male electors in such township. 

Respectfully, 
JOHN G. PRICE, 

Atturney-General. 

-546. 

ROADS AND HIGHWAYS-ASSISTANTS TO COUNTY SURVEYOR
PAID FROM ALLOWANCE MAD_E UNDER SECTIONS 2787 AND 
2788 G. C-NOT FROM SPECIFIC ROAD IMPROVEMENT ALLOW
ANCE. 

The services of assistants to the county surveyor rendered in connection with the con
.struction of roads under the county road improvement statutes as amended 107 Ohio Laws, 
-are to be pai,d, from the allowance made in accordance with sections 2787 and 2788, Gen
.era Code, and are not to be charged to a specific road improvement. 

CoLUMBUs, Omo, August .5, 1919. 

Bureau of Inspection and Supervision of Public O.ffices, Columbus, Ohio. 
GE!>'"TLEMEN:-You have recently submitted for opinion the following: 

"We desire to call your attention to an opinion of the Attorney-General 
to be found in the Opinions for 1917, VolumE' 1, page 721, and would ask 
for your opinion as to whether assist. nts of the county surveyor while per
forming services on roads built under section 6919 G. C., as amended 107 
0. L. 98, are to be paid from the appropriation set aside by the county com
missioners under the provisions of sections 2787 and 2788 G. C., or whether 
the cost of their services becomes a part of tha cost of the improvement which 
would permit such assistants to be paid from cther funds than that provided 
in sections 2787 and 2788 G. C."' 

Said sections 2787 and 2788, G. C., as amended 107 Ohio Laws, p. 70, read as 
follows: 
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"Sec. 2787. On or before the first Monday of June of each year, the 
county surveyor shall file with the commissioners of such county a statement 
of the nunioer of all necessary assistants, deputies, draughtsmen, inspec
tors, clerks or employes in his office for the year beginning on the first Mon
day of September next succeeding and their aggregate compensation. The 
county commissioners shall examine such statement and, after making alter
ations therein, as are just and reasonable, fix an aggregate compensation to 
be expended therefor for such year. Provided, however, that if at any 
time any county surveyor requires an additional allowance in order to carry 
on the business of his office, such county surveyor may make application to 
a judge of the court of common pleas of the county wherein such county 
surveyor was elected; and thereupon such judge shall hear said application, 
and if upon hearing the same said judge shall find that such necessity exists 
he may allow such a sum of money as he deems necessary to pay the salaries 
of such assistants, deputies, draughtsmen, inspectors, clerks or other em
ployes as may be required. Notice in writing of such application and the 
time fixed by such judge for the hearing thereof shall be served by the county 
surveyor five days before said hearing upon the board of county commissioners 
of such county; and said board shall have the right to appear at such hear
ing and be heard upon said applioation and evidence may be offered both 
by the county surveyor and the county commissioners. 

Sec. 2788. The county surveyor shall appoint such assistants, deputies, 
draughtsmen, inspectors, clerks or employes as he deems necessary for the 
proper performance of the duties of his office, and fix their compensation, 
but compensation shall not exceed in the aggregate the amount fixed there-

-for by the county commissionefii or allowed by a judge of the court of common 
pleas of the county. After being so fixed such compensation shall be paid 
to such persons in monthly installments from the general fund of the county 
upon the warrant of the county auditor. The county surveyor may require 
such of his assistants, deputies, draughtsmen, inspectors, clerks or employes 
as he deems proper to give bond to the state in an amount to be fixed by the 
county surveyor with sureties approved by him, conditioned for the faith
ful performance of their official duties. Such bond with the approval of the 
county surveyor, indorsed thereon, shall be deposited with the county trea -
urer and kept in his office." 

The headnote accompanying the opinion of this department to whirh you refer 
(Opinions 1917, volume 1, p. 721) reads as follows: 

"The report made by the county surveyor to the county commissioners, 
under the provisions of section 2787 G. C. should not include those deputies 
and assistants who do not receive their pay from the general county fund. 
Neither should the total compensation reported to the county commissioners 
include compensation not drawn from the general county fund.' 

An examination of the opinion shows that the reason underlying it was, to quote 
the words of the officer who submitted the question: 

"* * • but that the above salary estimate is not to include the com
pensation of employes when engaged on either state aid road work or on ditch 
work; because the engineering expense on these two kinds of work becomes 
a part of the cost of the work, to be paid from special funds created for these 
purposes and not out of the general county fund." 

While the opinion in question does not designate the statute which was assumed 
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to provide that the engineering expense on state aid improvements should be treated 
as part of the cost of the work, doubtless section 1219 as it appeared in the Cass act 
(10.6 Ohio Laws, 639) was the statute had in mind. That statute was amended 
107 Ohio Laws, 131; and its effect as amended and when taken in connection with 
other pertinent statutes was passed upon by this department in an opinion of date 
April 20, 1918, appearing in Opinions of the Attorney-General 1918, Volume I, p. 584. 
The first three paragraphs of the headnote accompanying that opinion are as follows: 

"I. The cost and expense of engineering work done preliminary to the 
construction, improvement, maintenance or repair of highways by the state 
highway commissioner are paid half by the county or township making ap
plication for state aid and half by the state. If the improvement is made 
under the preliminary plans, the expenses of the same may be added to the total 
cost and expense of the improvement. 

2. The cost and expense of supervision and inspection done during 
the progress of the construction, improvement, maintenance or repair of said 
highways, form a part of the total cost and expense of the improvement and are 
to be apportioned and paid as are other costs incident to the improvement. 

3. The work performed by the county su,rveyor in the matter of pre
paring preliminary plans is covered by his reg~lar salary under the provIB·on 
of section 7181 G. C. If any engineering work is required during the course cf 
the improvement, the county surveyor would perform the same unde.r section 
7192 G. C. However, the state highway commissioner employs all superinten
dents and inspectors for the improvement and they are paid as set out in 
syllabus No. 2." 

In col\trast to these express provisions of section 1219 to the effect that certain 
engineering, supervision and inspection expell,lles may be treated as a part of the cost 
of a stnte aid ·road improvement, we find no similar provision as to expenses of this 
character in the series of statutes relating to road improvements made under the super
vision of county commissioners, section 6919, to which you refer, being a part of said 
series. This contrast becomes the more marked when we note that there are in the 
county road improvement statutes provisions that certain items shall be treated as 
part of the cost of the improvement, as, for instance, "extra work," as defined in section 
6948, General Code, the cost of which, according to said section, "shall be paid by the 
county commissioners • • • and the amount shall be charged to the construction 
of said improvement and apportioned as the original contract price for said improve
ment," and likewise approaches to abutting lands, the cost of which under certain con
ditions as stated in section 7212, General Code, "may be assessed against the lands 
along which they are constructed." 

In considering the question whether in view of the omission from the county road 
improvement statutes of special provisions on the subject, there is yet room to conclude 
from the statutes that the engineering expense is to be treated as part of the cost of 
a given improvement or that such expense may through affirmative action of the com
missioners be so treated, our principal inquiry is, naturally, into the duties imposed 
upon the county surveyor. Those duties are provided for by sections 2792 and 7184, 
General Code (the latter as amended 107 Ohio laws, lll), which read respectively as 
follows: 

"Section 2792. The county surveyor shall perform all duties for the 
county now or hereafter authorized or declared by law to be done by a civil 
engineer or surveyor. He shall prepare all plans, specifications, details, 
estimates of cost, and submit forms of contracts for the construction or repair 
of all bridges, culverts, roads, drains, ditches and other public improvements, 
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except buildings, constructed under the authority of any board within and for 
the county. When required by the county commissioners, he shall inspect 
all bridges and culverts, and on or before the first day of June of each year 
report their condition to the commissioners. Such report shall be made 
oftener if the commissioners so require. 

Section 7184. The county surveyor shall have general charge of the con
struction, reconstruction, improvement, maintenance and repair of all bridges 
and highways within his county under the jurisdiction of the county com
m1ss1oners. The county surveyor shall also have general charge of the con
struction, reconstmction, resurfacing or improvement of roads by township 
trustees under the provisions of sections 3298-1 to 3298-15n, inclusive, of 
the General Code. The county surveyor shall have general charge of the con
struction; reconstruction, resurfacing or improvement of the roads of a road 
district under the provisions of sections 3298-25 to 3298-53, inclusive, of the 
General Code. The county surveyor shall not be authorized, however, to 
perform any duties in connection with the repair, maintenance or dragging of 
roads by township trustees, except that upon the request of any board of 
township trustees he shall be required to inspect any road or roads designated 
by them and advise them as to the best methods of repairing, maintaining or 
dragging the same." 

Thus it is seen that very broad powers and duties are cast upon the county sur
veyor as to county highway improvements; and as has already been noted from a 
reading of above quoted sections 2787 and 2788, ample provision is made for the pro
curing of such assistants, etc., as may be required by the surveyor in the performance 
of those duties. It is to be noted also that .there is a mandatory provision in section 
2788 that the compensation of assistants, etc., shall be paid from the county fund. 
Furthermore, section 718l provides that the surveyor shall receive an annual salary, 
computed on acerta'in basis, a,nd that "such salary shall be paid monthly out of the 
general county fund." 

These specific provisions to the effect that the surveyor shall prepare all plans, 
deta.ils, forms of contract, etc. for the construction or repair of roads constructed under 
authority of any board within and for the county, and shall have general charge of the 
construction of highways within his county under the jurisdiction of the county com
missioners, and that his services and those of his assistants shall be paid for out of 
a certain designated county fund, would seem of themselves to negative any theory 
that the expense of such services might ultimately be charged to a specific road improve
ment. It is true that section 6919 provides that "the compensation, damages, costs 
and ·expenses of the improvement shall be apportioned and paid" according to certain 
percentages; but while these terms are quite broad in describing the total cost of the 
work, the same expression and its equivalent so far as our present discussion is concerned, 
"cosG and expense thereof," are used repeatedly in statutes relating to state aid improve
ments, notwithstanding which the legislature found it proper to make special provision 
in the latter series of statutes that certain engineering expense should be counted in 
calculating the cost of the improvement. But an additional and very strong reason 
for concluding that the words "compensation, damages, costs and expenses of the 
improvement," as used in section 6919 and elsewhere in the county road improvement 
statutes are not to be taken of themselves as authority or as giving the county com
missioners authority for including in the cost of an improvement the engineering 
expense thereof, is found in section 6919 itself. Said section provides four methods 
of apportioning the "compensation, damages, costs and expenses of the improvement;" 
and no matter which of the four methods is chosen, a part of the total cost must be 
assessed against abutting or adjoining lands. Since the legislature has itself made 
the general rule that salaries and compensation for engineering services shall be paid 
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f10m the general county fund, we are not at liberty to assume in the absence of an 
express legislative enactment making an exception to that rule that the legislature 
may have intended an exception or may have lodged authority in another body to 
make an exception; for as stated in Cincinnati vs. Connor, 55 0. S. 82, at page 91 
of the opinion: 

"The rule generally prev:>ils that, independent of any legislative require
ment on the subject, statutes imposing taxes and public burdens of that nature 
are to be strictly construed; and where there is ambiguity which raises a 
doubt as to the legislative intent, that doubt must be resolved in favor of the 
subject or citizen on whom the burden is sought to be imposed." 

In the chapter of the Municipal Code providing for improvements on the assess
ment plan, it will be seen that the legislature in section 3896, General Code, has made 
special provision that "the expense of the pre'iminary and other surveys," sha'l be 
included as part of the cost of any improvement contemplated in that chapter; and 
has further made provision in section 3911 that the improvement proceedings "shall 
be strictly construed in favor of the owner of the property assessed or injured, as to 
the limitations on a,-sessment of private property," and these enactments, to some 
extent at least, indicate the legislative view that engineering expense, when prodded 
to be paid out of the grneral funds, is not to be taken as an item of cost chargeable 
to a specific improvement. 

Consistent with the foregoing views will be found the opinion of our courts, and 
previous opinions of this depcrtment. 

See--
Cincinnati vs. Longworth, 34 O. S. 101; 
Spangler vs. Cleveland, 35 0. S. 469; 

Also--
Opinions of Attorney-General for 1916, volume I, p. 78, opinion No. 

1184; 
Same volume, p. 457, opinion Ne. 1360; and 
Opinions of Attorney-General for 1918, volume II, p. 1031, 

your particular attention being invited to this last-mentioned opinion. 
The answer to your question is, therefore, that the services of assistants to the 

county surveyor rendered in connection with the construction of roads under the county 
road improvement statutes as amended 107 Ohio Laws, are to be paid from the allow
ance made in ac.cordance with sections 2787 and 2788, General Code, and are not to 
be charged to a specific road improvement. 

Respectfuily, 
JOHN G. PRICE, 

Attorney-General. 
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547. 

CENTRALIZATION-ALL RURAL BOARDS OF EDUCATION MUST EACH 
CALL AN ELECTION FOR SAID PURPOSE UNDER SECTION 4726-1 
G. C.-COUNTY BOAR,D HAS AUTHORITY TO ORDER AN ELECTION 
FOR CENTRALIZATION-SECTIONS 4726-1 G. C. AND 4726 G. C. MUST 
BE READ TOGETHER-CENTRALIZATION MUST BE ACTED UPON 
BY ELECTORS OF TOWNSHIP AND NOT A PART OF IT-COUNTY 
BOARDS OF EDUCATION HAVE AUTHORITY TO CREATE NEW 
SCHOOL DISTRICT FROM ONE OR MORE DISTRICTS OR PARTS 
THEREOF. 

1. Under section 4726-1 G. C. all rural boards of education in a township must each 
call an election in their respective districts for centralization of the schools of such town-
8hip, in order that such question may be legally voted on in the manner provided in section 
4839 G. C. 

2. Section 4726-1 G. C. must be read in conjunction with section 4726 G. C. and a 
county board of education has authority to order an election on centraUzation of schools 
in a township which has one or more rural school districts as its school territory. 

3. Centralization of schools must be voted upon by the electors of a township and 
not a part of it, village and city school districts being excluded. 

4. County boards OJ education have full authority to ·create a new school district 
Jrom one or more districts or parts thereof. 

COLUMBUS, Omo, August 5, 1919. 

HoN. GEORGE F. CRAWFORD, Prosecuting Attorney, Greenville, Ohio. 
DEAR Srn:-Acknowledgment is made of your request for an opinion upon the 

following statement of facts: 
"It is proposed by the township rural schocl districts of one of the town

s'.lips in our county, to coll an election for the purpose of voting on the ques
tion of centralizing the schools of the township. In thi<i township there are 
three special school districts. In one of these spec'ial districts there are not 
sufficient petitioners (25 per cent) to compel the board of education to call 
an election. The county board of education has not asked nor ordered the 
bo::1rd of education in the special district to hold an election and the board 
of education in said special district has failed to call an election on the ques
tion of centralization. 

Should the said township rural school district proceed with the election 
and centralization should carry, and the special district in question should 
take no part in said election and none of the residents vote on the question 
of centralization at such elE,ction, what effect, if any, would that have on the 
special school districts stilted? In other words, will the special school district 
in any way be bound by the vote of the balance of the township on the ques
tion of centralization, ond will they be compelled to come into the ce:1tral
ized c'.istrict? " 

Section 4726-1 G. C. provides: 

"In townships in which there are one or more school districts, the qual
ified electors of such school districts may vote on the question of centralizing 
the schools of said township districts, or of special school districts therein, 
without interfering with the existing school district organization until the 
result of the election shall have been determined. If at such election in any 
township a majority of all the votes cast shall be in favor of centralizing the 
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schools in said township, the probate judge of the county shall create a new 
board of education for the said township, without delay, by selecting from the 
several boards of education thus consolidated, five suitable persons, giving 
each former district its fair representation in such selection, which such five 
persons so selected shall constitute the board of education for said township 
until the first township election thereafter; at such first township election 
thereaftt>r the electors of such township sh,,Jl elect two members of the board 
of education for two years, and three members to serve for three years, and 
at the proper elections therafter their successors shall be elected for four years. 
If a majority of the electors in said township vote against s;id centrPliza
tion rt the time above designated, then the several s~hool districts in said 
township shPll proceed as though no election had been held." 

Attention is invited to opinion No. 1102, issued by the Attorney-General March 
25, 1918, found on page 476 of the Opinions of the Attorney-Geneul for that year, 
bearing upon section 4726-1 G. C., wherein the S}llabus reads: 

"1. Ir a township in which there are seven rural school districts the 
qualified ele(tors of all of such districts may vote on the question of centra1izing 
the schools of such township district. 

2. It is not permissible under the provisions of section 4726-1 G. C. 
for a part of the school districts of a township to vote on the centralizing of the 
schools of such districts and prevent the electors of other districts, located in 
whole or in part within thf' township, from participating in said election. 

3. A part of the districts of a township may be united as one district 
and then provide for centralization under the provisions of section 4726 G. C. 

4. The fact that cerfain territory is located in another civil township, 
but is att'.lched to the territory of a t3wnship where all the distri~ts desire 
to vote oa the qut>stion of centralizing the schools of such township, will not 
prevent the electors residing therein from p"rticipating in tht> election upon the 
question of centralizing the schools of such township under section 4726-1 
C. C." 

The question which was answered in this opinion was in the case of where, in a 
certain township, there were seven special school districts, only four of which were 
wholly within the township, the rest having adjacent attached territory beyond the 
township lines, and it was desired to lrnow whether the four districts could centralize 
thEir schools without action oa the p<trt of the other three special districts or any part 
of them. Commenting upon such section, in answering the question, which in a very 
large degree is similar to the one which you have submitted, the Attomey-Genen I 
said: 

"The section is not clear when considered with a view to answering your 
several questions but I am convinced from a careful consideration of same that 
all the school districts of a township must participate, where action is de
sired, under the terms of said section. While it was formerly the policy of the 
school law of Ohio, and provision was made therefor, that each civil town
ship in itself should consist of a township school district, that provision of 
law no longer exists and the policy seems now to be that township lines shall not 
be seriously considered in forming or arranging school districts. In fact, 
when the new school code was enacted in 1914, section 4736 thereof provided 
that: 

'In changing boundary lines the board may proceed without regard 

31-Vol. 1.-.A. G. 
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to township lines, and shall provide that adjoining rurel districts are as nearly 
equal as possible in property valuation.' 

This provision no longer remains in said section but the policy thereof 
seems to be constantly followed in practice. Said section 4726-1 says, 'in 
townships in which there are one or more school districts.' It does not say 
where there are one or more entire school districts, but simply that there 
is more than one school district; that then the qualified electors of such schcol 
districts, meaning of course all the school districts of the township, may 
vote on the question of the centra'izing of the schools of said township dis
tricts. If the language would say 'may vote upon the question of the cen
tralizing of the school districts lying only within the township lines of the- civil 
township,' or would specifically provide that all territory outside of such 
township lines should be exrluded and residents thereof not permitted to 
participate in such election, a different conclusion might be reached, but, 
as noted above, considering the language in its present form, I can come to 
but one conclusion and that is that all school districts with territory within 
the township must unite when the provisions of section 4726-1 are followed. 
You will understand, however, that ea~h school district may centralize its 
schools separately, as is provided by section 4726 G. C., and in case such 
proceeding is impracticable, districts may be combined into one district and 
then centralize their schools." 

In the case which you submit you indicate that practically the e-ntire township 
rural population is favorable to the proposition of holding an election for the purpose 
of voting on the question of centralizing the schools of the township and that in such 
township there are three special school districts, in one of which there is not sufficient 
petitioners to call an election in that particular district, under the provisions of section 
4726-1, and it is entirely possible that in such special district the question of centraliza
tion may not be voted upon. 

Attention is invited to the fact that under the existing Ohio law and since the adop
tion of the new school code in 1914, there are no longer any special districts, but such 
former special districts are now rural school districts and the tendency has been toward 
centralization of the schools of a township and the elimination of many of these small 
former special districts, in order that the township, as a whole, by uniting its efforts 
along educational lines, may be in a position to bring to all its pupils the best possible 
educational advantages which grow out of unity of purpose and a common endeavor. 
It would hardly seem reasonable or good school administration, that a small rural 
school district, formerly a special school district, could hold out and nullify the desires 
of the other district or districts, in the township and thus prevent a majority of the 
electors of such township from se~uring the centralization of schools which a majority 
of such township might desire. 

A careful analysis of the language of section 4726-1 G. C. shows the intent of the 
legislature to be that centralization of schools should take place in a township for the 
reason that the section speaks of "such election in any township," the "schools in said 
township," and that after an election in such township there shall be created "the 
board of education for said township" by the probate judge in his selection from the 
several boards of education thus consolidated five suitable persons; further, this section 
speaks of the "electors of the township," in that they shall elect in the following years 
the members of the board of education. The section further says: 

"If a majority of the electors in said township vote against said centraliza
tion • • * then the several school districts in said township shall proceed 
as though no election had been held." 

Nowhere in the above section is there any provision that any lesser section of 
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territory than a township shall vote upon the question of centralization of schools, 
andlit is section 4726-1 which provides for the centralization of schools in townships 
in which there are one or more school districts. 

But section 4726-1 G. C., taken alone is not effective, for the reason that it does 
not provide for calling an election, but merely says, 

"the qualified electors of such school districts may vote on the question of 
centralizing the schools of said township districts, or special di<rtricts there
in." 

Supplemental section 4726-1 G. C. must be read in the light of, and in connection 
with, section 4726 G. C., which it supplements in order to care for a township in which 
there is more than one district. Section 4726 G. C. reads in part: 

"* • * upon the order of the county board of education, must submit 
such question to the vote of the qualified electors • • * at a general 
or special election * * *." 

It would follow that if a county board has authority to order an election in a 
township to centralize its schools, where such township is one district, then an election 
could also be ordered by that autho1ity in a township which happened to have more 
than one district, for in centralization proceedings the township is the unit, and the 
purpose in both section 4726 G. C. and supplemental section 4726-1 G. C. is to get 
the view of a majority of the electors in a township. 

So unless section 4726-1 G. C. is read with main section 4726 G. C. there is no 
provision for calling an election unless every one of the school boards in the township 
join in the action and call the election under section 4839 G. C., which reads: 

"The clerk of each board of education shall publish a notice of all school 
elections in a newspaper of general circulation in the district or post written 
or printed notices thereof in five public places in the district at least ten 
days before the holding of such election. Such notices shall specify the 
time and place of the election, the number of members of the board of edu
cation to be elected, and the term for which they are to be elected, or the 
nature of the que.stion lo be voted upon .." 

The county board of education has full authority to arrange districts as it sees 
fit; it can combine two or more districts into a new district, in which an election on 
centralization could be had under section 4726 G. C. if such territory was a township; 
or it can combine any districts into a lesser number of districts, but regard must al
ways be had to the remonstrance provided for in section 4736 G. C. and in section 
4692 G. C. where transfers of territory only are made and no new district is created. 
If the county board creates a new district or districts, it must also appoint a new 
board of education for such new district or districts, and such new district could be 
composed of one or more existing school districts or parts thereof under section 4736 
G. C. and a remonstrance against such new district to nullify the action of the county 
board must be signed by a majo1ity of the male electors in the whole of such new dis
trict, that is the territory affected, and sucli remonstrance must be filed within thirty 
days after the filing of the notice of change of territory sent by the county board to 
each local board affected by such new district. If, alter a county board of education 
has created new districts in a township, there still remains more than one school dis
trict in such township, then section 4726-1 G. C. applies for centralization purposes, 
but it must be read with the main section 4726 G. C. in order to be effectively ad
mini~ered in the matter of bringing the ~ue to a vote in the township concerned 
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and where several districts in the township are involved. But if one of the "special 
districts" you indicate, had later become a village district and not a rural district, 
such village district cannot be concerned in a centralization election under either 
section 4726 G. C. or 4726-1 G. C., for the sections cover rural districts only. 

It is therefore the opinion of the Attorney-General that: 

(1) Under section 4726-1 G. C. all rural boards of education in a township must 
each call an election in their respective districts for centralization of the schools of 
such township, in order that such question may be legally voted on in the manner pro
vided in rection 4839 G. C. 

(2) Section 4726-1 G. C. must be read in conjunction with section 4 726 G. C. and 
a county board of education has authority to order an election on centralization of 
schools in a township which has one or more rural school districts as its school ter
ritory. 

(3) Centralization of schools must be voted upon by the electors of a township 
and not a part of it, village and city school districts being excluded. 

(4) County boards of education have full authority to create a new school dis
trict from one or more districts or parts thereof. 

Respectfully, 
JOHN G. PmcE, 

Attorney-General. 

548. 

INTERPRETATION OF STATUTES RELATIVE TO DISPOSITION, CARE 
AND TREATMENT OF AN INDIGENT PERSON WHO HAS PASSED 
THE INCIPIENT STAGE OF TUBERCULOSIS-ELIGIBLE TO AD
MISSION IN DISTRICT TUBERCULOSIS HOSPITAL-WHEN IT 
IS DUTY OF TOWNSHIP TRUSTEES AND SUPERINTENDENT 
OF COUNTY INFIRMARY TO CARE FOR SUCH A PERSON. 

1. A person who is otherwise eligible to admission to a district tuberculosis hospital 
cannot be denied admission thereto on the sole ground that he has passed the incipient state 
of the disease. 

2. It is the duty.of the township trustees under sections 3476 and 3480 G. C. to af
ford public support and relief, including medical attention, to an indigent person suffering 
with tuberculosis, until he becomes a county charge as provided for by section 2544 G. C. 
unless in the meantime he is received into the district tuberculosis hospital, whereupon 
the expense of his care and treatment therein should be met by the county commissioners 
under section 3152 and 3152-1 G. C. 
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3. A person suffering with tuberculosis who has become a county charge under sec
tion 2544 G. C., may be cared for by the superintendent of the county infirmary outside 
of the infirmary such lime as he shall be admitted into the district tuberculosis hospital. 

CoLUMBus, Omo, August 5, 1919. 

Hm,. CHARLES ::\1. CALDWELL, Prosecuting Attorney, Waverly, Ohio. 
DEAR Srn:-Your letter of July 21, 1919, requesting the advice of the Attorney

General concerning the disposition, care and treatment of William Wright, an indi
gent person, resident of Seal township in your county, who is in an advanced stage 
of tuberculosis, was duly received. 

In your letter you suggest for consideration the applicability of section 2544 G. 
C., and inquire whether the superintendent of the county infirmary can receive the 
person referred to and provide for his care and treatment outside of the infirmary 
at the expense of the county, and, if not, whether there is any other place or im,ti
tution where he can be received and cared for at public expense. 

In your subsequent letter of July 24th you advise that Pike county has joined 
in the establishment of a district tuberculosis hospital under authority of section 
3148 et seq. G. C. You further sfa.te that when this cP.se w2,s brought to your attention 
you advised the township trustees to m2,ke application for Mr. Wright's admission 
to the district hospital, and w2,s subsequently informed by the tO'lv'Tiship trustee:; uud 
superintendent of your county infirm!lry that admission to the district hospital had 
been refused c.n account of the adv1mced stage of the disease. 

(1) District hospitals for tuberculosis P,re est2,h1ished and maintained under 
favor and authority of section 3148 et seq. G. C. for the express purpose of caring for 
and treating persons alfiicted with and suffering from tubercuiosis, who are in need of 
proper c2.re and tre2,tment (see sections 3146 and 3148 G. C.). "This law," to use the 
language of Judge Johnson in Brisscl vs. State, 87 0. S., 154, 162, "was passed in re
sponse to on intelJigent public sentiment which was formed in the light of the gmti
fying advances in medical science, in recent years. * * * It was an effort on the 
part of the legislaturP, to provide a phn for arresting the advance, :mu if possible, 
for the extermination of 3 dreadful disease." And it may also be pertinent to st::i,te in 
this connection that the constitution2.lity of this law was sustained by the supreme 
court beer.use it was enacted by the legislature in the exercise of the police power, 
and in the performance of its duty to provide for the health, safety and best interest 
of the people. (Brissel vs. Stgte, supra.) Such being the origin and purpose of the 
law, those who are charged with its administration should at all times earnestly and 
diligently seek to bring about the beneficent and humane results intended to be ac
complished by its enactment. 

Persons who are suffering with tuberculosis and in need of proper care and treat
ment are entitled to admission to surh hospital, and cannot be excluded therefrom 

on the ground th:1t they are in an advanced st'.lge of tuberculosis. No such pclicy 
of exclusion is hinted at in the bw, but on the contr.1ry the policy of the statutes govern
ing these hospitals is clearly that of admission. Had the legislature intended to limit 
admission to persons in an enly stage of tuberculosis, it would have used apt words 
to that effect, as was done in sections 2054 et seq. G. C. relative to the Ohio state 
sanatorium. To refuse admission to the district hospitals on the ground thr!.t the 
apolicant is in an advanced stage of the disease, would placP it within the power of the 
medical superintendent and trustees to thwart the very purpose of the law. Statutes 
such as sections 3145, 3147 and 3153 G. C., requiring the medical superintendent to 
investigate applicants for admission, and empowering the state board and trustees to 
prescribe and enforce rules and regulations for the government of district hospitals, 
etc., have not been overlooked in the ronsidPraticn of this case, hut such statutes. in 
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my opinion, were never intended to authorize the exclusion of a person from the hospital 
on the ground referred to. On the contrary, the exercise of the authority t-0 investigate 
and t-0 prescribe and enforce rules and regulations for the government of these hospitals, 
must be consistent and in harmony with the beneficent intent and purpose of the law 
t-0 arrest, as Judge Johnson has well said, the ac'vance, and if possible, exterminate 
the disease. The authority cannot be exercised in such manner as will arrest or ex
terminate the law. 

However, if the medical superintendent or trustees of a district hosoital should 
refuse to admit a resident of the district suffering from tuberculosis and in need of 
proper care and treatment, the case cq.n be c: Jled t-0 the attention of the state 
board of health, which board, under section 3147 G. C., has general supervision of the 
hospital. Such board is also clothed by section 3144 G. C. with the authority upon a 
proper presentation of facts, to order removed to the district hospital any person sufier
ing from tuberculosis, when in its opinion such perse>n is a menace t-0 the public and 
cannot receive suitable care and attention at home, and surely an indigent person 
in an advanced stage of tuberculosis comPs within that description. 

With regard to the expense of caring for and treating indigent persons admitted 
to the district hospital who are unable to pay therefor as provided in section 3145 
G. C., such expense should be charged against the county of the patient's residence 
and raised by taxation and paid over to the hospital trustees as authorized and pro
vided in sections 3152 and 3152-1 G. C., and the obligation imposed upon county 
officers by these two later statutes cannot, under the doctrine of Brissel vs. State, 
supra, be disregarded. 

(2) With regard to the care and treatment of Mr. Wright, other than at the 
district hospita,, I beg to advise as follows: 

By section 3476 G. C. it is provided that the township trustees shall afford at the 
expense of the township pub'ic support or relief to all persons therein who are in condi
tion requiring it. The support and relief referred to by that section is of a general 
character, the subject of medical services and attention being specifically provided 
for and authorized by section 3480 G. C. 

The latter statute clearly authorizes the township trustees on their own initiative 
to furnish medical services to any persons in the township who are in o position requiring 
public relief, and such trustees are not required to stimd back and wait until a formal 
complaint hos been made or given by some person having knowledge of the situation. 
This has been the uncontradicted and settled law in this state for years. See Trustees 
vs. Way, I. C. C. 249, wherein the ccurt had occasion to construe the poor relief laws 
of this state. In that case the court, speaking with particular reference to sections 
3476 and 3480 G. C. (then known and designated as sections 1491 and 1494 R. S.) said: 

"The general liability of the township is fixed, not by section 1494 (now 
3480) but by section 1491 (now 3476) * * *. The provision of section 
1494 is not exclusive. The trustees in a proper case, under section 1491 
may furnish the relief, and if the trustees take the initiative and solicit a 
person to furnish the relief in a proper case, the township becomes liable for 
its reasonable value. The township is liable generally for relief under the 
first section." 

The primary duty or responsibility of affording public support or relief, including 
medical services to the indigent poor of a township, is imposed upon the township 
trustees. See 1918 Opinions of Attorney-General, Vol. 1, p. 54, holding that: 

"Primarily the duty to provide for the indigent poor rests with the 
trustees of each township • • • and this condition continues until the 
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indigent poor becomes a county chr rge under the provisions of section 2544 
G. C." 

In an opinion by a former attorney general (1918 Opinions, Vol. 1, p. 649}, it was 
also sJid: 

"As a fundament?l principle it can be stated that the furnishing of support 
or relief to the needy poor rests upon the townships and municipal corporations 
of which the needy poor an> residents. Section 3476 makes such provision 
* * * 

When we note section 3480 G. C. we find that this principle applies not 
only to the needy poor in general, but to those who are in need of the services of 
a physician or a surgeon." 

In other words, until such time as Mr. Wright can be admitted to the district 
hosoital, it is the duty of the trustees of SeJl township to provide for his support, in
cluding necessary medical services, until ·he becomes a county charge as hereinafter 
referred to. 

(3) In the event the township trustees are of the opinion that Mr. Wright should 
become a county charge and the township relieved of his care, they should bring 
the matter to the attention of the superintendent of the county infirmary as provided 
in section 2544 G. C., and if the superintendent, after receiving a statement of the 
facts transmitted to him by the trustees under that statute, is satisfied that he should 
become a county charge, provision should be made for his support and care outside 
of the infirmary. Mr. Wright could not be kept at the infirmary, because of sec
tion 3139 G. C. which provides that persons suffering from tuberculosis shall not be 
kept there. 

While as pointed out in division 2 of this opinion, the duty of furnishing support 
and relief to the needy poor of a township rests primarily upon the township, yet, 
as was said in 1918 Opinions of Attorney-General, Vol. I, p. 650-651, 

"It is to be further noted that the township * * * may be relieved 
of the duty of furnishing relief to the needy poor, under section 2544 G. C., 
when something more thai:f temporary relief is required.' 

The present law of the state on this subject was considered in 1915 Opinions of 
Attorney-General, Vol. I, p. 358, and with reference to section 2544 G. C. it was said: 

"From the provisions of this section it is manifestly the policy of the 
law that in case of all those persons who are entitled to admission to the 
county infirmary, and whose circumstances and conditions are such as to 
reasonably indicate the necessity of public relief for an indefinite or any 
considerable period of time, the matter of providing relief should in as expe
ditious a manner as is practicable and in conformity to law, be turned over to 
the superintendent of the infirmary and that in those cases the trustees 
should provide only such relief as is necessary for such person during the 
time required to transmit it to the superintendent of the infirmary the state
ment of facts prescribed and for such person in due course of business to 
be received by the superintendent. * * * 

From an examination of the statutes above referred to, it will seem clear 
that there is no authority for trustees providing other than temporary relief 
in counties llllving infirmaries except in those cases, if such there be, where 
persons who for any reason are not entitled to be admitted to any infirmary 
require public relief. * • • 
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Attention is called to section 2544, wherein, after it is determined that a 
person should become a county charge by the superintendent of the infirm
ary, it is made the duty of the superintendent to 'forthwith receive and pro
vide for him in such institution or otherwise.' Again in section 2545 G. C., 
the superintendent is required to report the names of all persons to whom 
relief has been given outside of the infirmary. From this it will hardly be 
doubted that it was the legislative purpose to vest in the superintendent au
thority to provide relief for persons other th3.ll those actually confined in the 
infirmary under certain contingencies. * • * 

Cases suggest themselves which by reason of their peculiar circumstances 
render it impracticable that the necessary relief of proper county charges be 
afforded at the infirmary. A county charge may be in such physical con
dition as to render his removal extremely hazardous or be affected with a con
tagious or infectious disease of such character as to render it dangerous to 
the safety and health of other inmates that he be admitted to the in
firmary or by reason of epidemic or other such exigency it may become tem
porarily impracticable to furnish proper accommodations for a11 those persons 
who are prop_!lrly subject of county charge in the infirmary, hence the neces
sity for some provision and authority for relief outside of the infirmary. It 
is my opinion, however, that outside relief by the superintendent should be 
carefully restricted to cases of a character similar to those above indicated," 
etc. 

While, as was held in 1918 Opinions of Attorney-General, Vol. I, p,. 54, the duty 
of determining whE>ther a person is qualified to become a county charge rests with the 
superintendent of the county infirmary under the provisions of section 2544, and that 
the course pointed out in that section is the only one by virtue of which a person may 
be found qrnilified to become a county charge, it cannot be too strongly stated that 
the authority vested in the superintendent must not be exercised arbitrarily. If the 
facts transmitted to him by the trustees disclose that Mr. Wright is in a condition 
requiring public support and relief, and the truth of these facts cannot be successfully 
disproved, it becomes the imperative duty of th'e superintendent to provide for his 
relief outside of the infirmary at county expense. It is not absolutely necessary, 
as was said in the opinion last referred to, that a per!!!m must be admitted to the in
firmary to become a county charge, but as was also said in 1915 Opinions of the At
torney-General, Vol. I, p. 358, in cases where the applicant is suffering from a dis
.ease of such character as to endanger the inmates of the infirmary, etc., relief out
side of the infirmary at county expense is justified. 

It may be suggested or contended that section--2544 G. C. cannot be applied to 
persons having tuberculosis, on the theory that such outside relief is only authorized 
to be given to persons "entitled to admission" to the infirmary, and that since under 
section 3139 G. C. a person suffering from tuberculosis cannot be kept at the infirmary, 
it must follow that the superintendent cannot provide for his support and relief out
side. Such contention, in my opinion, is unsound. On the contrary, as has al/ready 
been stated above, it has been held that section 2544 G. C. authorizes outside relief 
for persons who on account of the pecwiar conditions or circumstances of their cases 
should not be received into the infirmary, and it is my opinion that the purpose of 
3139 G. C. is to specificallty point ow.t one of the ca,;es that should not be taken into 
the hospital, but on the contrary, should be provided for outside of the infirmary. 
Such construction is in harmony with the previous ruling of this department above 
referred to, and when it is kept in mind that the poor laws of the state should be lib
erally construed so as to accomolish the object and purpose of their enactment, and 
should not, excepting only when clearly and imperatively so required by their own lan
guage, be so construed as to exclude from their protection i:tn indigent poor person 
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who is in condition requiring public support and relief, the reasonableness and fair• 
ness of my conclusion becomes apparent. To ho1d in the present case that Mr. Wright 
is not entit1ed to rP1ief outside the infirmary at county expense, after facts have been 
presented by the township trustees to the superintendent of the infirmary clearly 
showing that he is in a condition requiring permanent public support and relief, would 
violate both the Jetter and spirit of the law. 

Based upon the information furnished in your letter, and the present law of this 
stat!', it is my duty to advise you: 

(1) That Mr. Wright is eligible to admission to your district tuberculosis hos
pital, and that he cannot be ex luded therefrom on the sole ground that he has passed 
the incipient or early stage of tuberculosis, and that the expense of his care and treat
ment at such hospital is provided for in sections 3152 and 3152-1 G. C. 

(2) That it is the duty of the trustees of Seal township to provide for his support 
and relief, including medical services, until he becomes a county charge as provided 
for by section 2544 G. C. 

(3) That after the township trustees have brought the case to the attention 
of the superintendent of the county infirmary in the manner pointecl out by section 
2544 G. C., it is the duty of the superintendent to provide for him at county expense 
outside of the infirmary until he is admitted to the district tuberculosis hospital. 

Respectfully, 
JOHN G. PruCE, 

Attorney-General. 

549. 

COUNTY OFFICERS-COMPENSATION OF DEPUTIES, CLERKS AND 
OTHER EMPLOYES OF SAID OFFISJERS HOW FIXED-COMPEN. 
SATION FOR EXTRA HOURS UNAUTHORIZED-SEE SECTION 2981 
G. C.-FINDINGS LEFT TO DISCRETION OF BUREAU PURSUANT 
TO SECTION 286 G. C. ET SEQ. 

The compensati'.on of deputies, clerks and other employes of the several county officers 
is to be fixed by the said officers respectively and a certificate thereof filed with the county 
auditor as provided in section 2981 G. C., and allowances to such employes in excess of the 
amount so fixed and certified, purporting to be made in consideration of extra work or for 
extra hours are unauthorized. 

The matter of return of findings as int'olved in the inquiry is one addressed to the dis
cretion of the bureau in pursuance of sections 286 G. C. et seq. 

CoLUMBus, Omo, August 5, 1919. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GEN'l'LEMEN:-You recently requested my opinion upon the following questions: 

"1. May a person who has been appointed as a deputy or clerk in any 

https://compensati'.on
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county office, whose certificate of appointment fixes a monthly salary legally 
receive from the county additional compensation for working overtime or for 
extra hours? 

2. May a deputy, inspector, clerk or laborer appointed by the surveyor 
whose compensation is fixed at a. certain rate per day legally draw compensation 
for a. number of days in eny one month in excess of the actual number of days 
contained in that particular month by reason of the fa.ct that be worked extra 
hours ea.ch day during the month? 

3. If these questions be answered in the negative should a finding for 
recovery be ma.de for the excess compensation drawn?" 

The section of the statute providing for the employment of deputies, clerks, assis
tants, etc., in the various county offices is as follows: 

"Section 2981. Such officers may appoint and employ necessary deputies, 
assistants, clerks, bookkeepers or other employes for their respective offices, 
fix their compensation and discharge them, and shall file ·with the county 
auditor certificates of such action. Such compensation shall· not exceed in the 
aggregate for each office the amount fixed by the commissioners for such 
office. When so fixed, the compensation of each duly appointed or employed 
deputy, assistant, bookkeeper, clerk and other employe shall be paid monthly 
from the county treasu,ry, upon the warrant of the county auditor.". 

Both you, first and second questions require consideration of the practice of allow
ing compensation to deputies, assistants and employes of the several county offices 
in addition to their regular compensation as fixed and made a matter of record in 
pursuance of the provisions of section 2981 supra, the same purporting to be in con
sideration of the performance of extra services or for extra. hours of service. 

The statutes nowhere have assumed to prescribe the hours of service for such 
deputies and employes of the various county offices, but the employment itself pre
sumably contemplates such reasonable hours of service as the necessities of the offices 
may requi~e, and conversely, consistency suggests that the service rendered by such 
employes is referable to their employment and compensated by the emolument attached 
thereto. 

Thus, the scope and extent of service contemplated by the regular employment 
is such, when fully execuced, as to suggest a probable disqualification for engaging 
in a )-ca.lled extrn services. 

While instances may readily be conceived wherein it would appear to the public advan
tage to avail of the services of regular employes in a public office for the discharge of 
a temporary accumulation of work of the office 01 other exigency, by the devotion 
of additional time outside of the usual hours of the office, •yet in its operation such a 
practice would be fraught with much of opportunity and tendency to open the way 
for abuse and fraud against the public treasury, which, in practice, would be found 
difficult of ascertainment and restraint. 

Public policy usually has been held to demand the rejection of practices which, 
though free from objection in particular cases, yet in their general adoption and opera
tion tend to facilitate the accomplishment of fraud and circumvention. The suggested 
practice of payment of extra compensation to regular employes is not a faithful com
pliance with the letter and the spirit of the statute above noted, providing the conditions 
of creation of valid obligations against the public treasury on account of services re
quired in the various offices of the county. 

The statute contemplates a definite action on the part of the several county officers 
by way of employment and fixing of compensation of necessary deputies, assistants, 
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etc., and the filing by such officers respectively with the county auditor of certificates 
of such action. While the county officers are invested, no doubt, with a continuing 
discretion in the matter of fixing the amount of compensation of the several deputieii 
and employes of their respective offices, within the aggregate allowance for the purpose 
subject to their disposal, yet the action so taken in pursuance of the statute anp. appear
ing as a matter of record must determine the extent and manner of exercisingthe 
authority for charging the public funds on account of deputy and clerk hire. 

I do not find that the exact question under consideration has been before the courts 
of the state in any reported decision, nor considered in previous opinions of this de
partment, although some questions bearing analogy to that under consideration have 
been the subject of previous ruling by this office. 

In opinion No. 199 of the Opinions of the Attorney-General for 1917, page 511, 
the question of authority of the senate to allow additional compensation to its employes, 
in excess of that previously fixed, was considered and the following is quoted from the 
opinion: 

"In my opjnion the senate is without power to allow pay for extra services 
to its officers and employes. The compensation fixed by statute or by the 
initial.resolution is deemed to be in full of all services which the senate may 
exact of them within the scope of their respective employments. • • • 

My opinion is, therefore, that senate resolution No. 56 is a nullity." 

Again in opinion No. 2064, found in the Opinions of the Attorney-General for the 
year 1916, page 1841, the syllabus is as follows: 

"A state officer or an employe of a state department or institution who 
is receiving the full regular salary out of the state treasury, as fixed by the 
appropriation of the legislature, is not entitled to receive additional com
pensation for overtime or night work." 

In the opinion it is said: 

"The legislature in fixing the annual salary undoubtedly contemplated 
that each officer or employe should put in so much time cLiily as the neces
sities of the office should require." 

While the questions involved in the opinions cited might have been determined 
entirely or in large measure by considerations not af(epting the general question you 
submit, yet the principles of public policy which are liere recognized were manifestly 
given recognition in connection with other considerations in the opinions referred to. 

Thus, from the considerations that have been pointed out I hold that the mani
fest purpose and policy of the statute governing the employment of deputies, clerks, 
assistants, etc., in the various county offices, would be circumvented and the way 
opened for the practice of fraud and imposition by the recognition of a liability against 
the public treasury on account of services of the character under consideration in
curred otherwise than in faithful compliance with the provisions of the statute. 

It therefore follows that payments made to such employes in excess of that stip
ulated in the certificate of employment were without authority of law. 

The conclusions which have been reached in reference to your first and second 
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inquiries will be found sufficient as a guide in de~~rmining your course with relation 
to findings, in connection uith the provisions of section 286 G. C. et seq. 

Respectfully, 
JOHN G. PRICE, 

Atwrney-General. 

550. 

WHEN CORONERS AND ACTING CORONERS ARE AUTHORIZED TO 
HOLD INQUESTS-WITNESS FEES HOW DETERMINED. AS TO 
LIABILITY FOR UNAUTHORIZED INQUESTS. 

Coroners and acting coroners are only authorized w hold inquests in case of a dead 
body found within the county, and where there is reason w suspect the death caused by 
unlawful agency 

However, when witnesses have been subpoenaed and have attended .in case of an un
authorized inquest, such as a mere accidental death, free from all suspicion of violence, 
the liability for fees of such witnesses should be determined from the fact of their attendance 
in obedience to l,awful authority, rather than by consideration of the abuse of process by 
the coroner. 

CoLuMnus, Omo, August 6, 1919. 

HoN. CRESTE~ A. MECK, Prosecuting Attorney, Bucyrus, Ohio. 
DEAR Sm:-Acknowledgment is made of your recent communication requesting 

my opinion as follows: 

"I have been having a great deal of annoyance in regard to acting cor
oners' bills. These have been coming through my office for 0. K. before 
going to the commissioners for payment, and it has seemed that these acting 
coroners were holding inquests without the knowledge of the coroner, in cases 
where no inquest should be held, and I have been rej<lcting them. 

I have cited section 2856 of the General Code to these acting coroners 
on this proposition, that an inquest should only be held over a body of a person, 
'whose death is supposed to have been caused by violwce,' and not over 
persons killed in shops and on the railroad, where no suspicious circumstances 
existed. 

I would like to know from you whether I am right or wrong in this con
tention, and if I am right as to the rejection of the claim of the acting coroner, 
whether I should allow the fees to witnesses called at such inquests." 

The section of the statute relating to the general duties of coroners is section 2856 
G. C. and reJ.ds as follows: 

"When informed that the body of a person whose death is supposed to 
have been caused by violence has been found within the county, the coroner 
shall appear forthwith at the place where the body is, issue subpoenas for 
such witnesses as he deems necessary, administer to them the usu.al oath, 
and proceed to inquire how the deceased came to his death, whether by vio
lence from any other person or persons, by whom, whether as principals or 
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accessories before or after the fact, and all circumstances relating thereto. 
The testimony of such witnesses shall be reduced to writing, by them respect
tively subscribed, except when stenographically reported by the official 
stenographer of the coroner, and, with the finding and recognizances here
inafter mentioned, if any, returned by the coroner to the clerk of the court 
o' common pleas of the county. If it deems it necessary, he shall cause s•1c:h 
witnesses to enter into recognizance, in such sum as may be proper, for their 
appearance at the succeeding term of the court of common pleas of the county 
to give testimony concerning the matter. The coroner may require any 
and all such witnesses to give security for their attendance, and if they or 
any of them neglect to comply with his requirements, he shall commit such 
person to the p,rison of the county, until discharged by due course of law.' 

Section 1745 provides for justices of the peace acting as coroner in case of va-
cancy in that office, and is as follows: 

"When the office of coroner becomes vacant by death, resignation ex
piration of the term of office, or otherwise, or when the coroner is absent 
from the county, or unable from sickness or other cause to discharge the 
duties of his office, a justice of the peace of the county shlll have the powers 
and duties of the coroner to hold inquests. When acting in the capacity of 
coroner, a justice may receive the fees allowed by law to coroners in such 
cases.'' 

It is to be noted that the acting coroner has the same powers and duties as the 
coroner in relation to holding inquests, and shrll be .11lowed the same fees. 

Section 2S56 G. C. which was formerly section 1221 of the revised statutes has been 
construed by the supreme court in the case of State ex rel. Bellows, 62 O.S. 307. The 
question before the court involved a determination of the scope of the statute. It 
is pointed out, after com,idtiration of the provisions oi the section that "it is thus indi
cated that the inquest is intended to aid in the detection of crimes and in the punishrrent 
of those perpetrating them." 

A death "caused by violence" is held to be "a death caused by unlawful means 
such as usually calls for the punishment of those who employ them," and it is said in 
the syllabus: 

"Deatp. is supposed to have been caused by violence whenever the coroner 
from observation or information has substantial reason for believing or sur
mising that death was caused by unlawful means." 

The supreme court approved the opinion of Shearer, C. J.,disposing of the same 
case in the circu,it court, and reported in 15 C. C. 504, and there the question is dealt 
with somewhat more specifically; this opinion may be invoked as an authoritative 
pronouncement of a proper construction of the statute on the following propositions: 

" 'Violence' means the unlawful use of physical force or other agency to 
cause death. It does not include mere accident or casualty. • * • 

The coronial office is of ancient origin, and its duties, while they have 
undergone some changes, are substantially the same as they were under the 
English common law. These duties are in many respects judicial, and their 
exercise, except in case of gross abuse, should not be interfered with. • • • 

Violence, in the sense used in the statute, means force unlawfully exer
cised, as distinguished from mere accident or casualty. See Anderson's 
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Law Die. 1091. Also Lancaster Co. vs. Holyoke, 21 L. R. A., 394 and notes. 
If there be reasonable ground to suspect that the death was a natural one, 

it is a perversion of the whole spirit of the law to compel the county to pay 
him for such services (inquest). 

The coron'er ·must act in good faith-not capriciously or arbitrarily. 
He may not act where there is no ground to suspect violence was the cause 
of the death." 

The determination by the courts, as above quoted, is authoritative, and you are 
theiefore advised that the law does not contemplate the holding of inquests in cases 
of natural or mere accidental death but only where there is reason to suspect an unln.wful 
agency where the inquest may serve as an aid in the detection of crime and the ascer
tainment of those perpetrating it, which, in the last analysis, is the purpose and intent 
of the law. 

Simitar holdings have been made by this depa1tment in the following opinions: 

Opinion No. 1291, A.G. R. 1914, p. 1529; 
Opinion No. 189, A.G. R. 1913, p. 1196; 
Opinion No. 336, A.G. R. 1913, p. 1281; 
Opinion A.G. R. for 1909-10, p. 493. 

Of course, the rule announced would apply equally to a justice of the peace acting 
as coroner in case of the absence of the coroner from the county or his inability from 
Efokness or other causes to discharge his duties. 

This will furnish the rule governing your first inquiry, and your second inquiry 
relates to the allowance of witness fees to witnesses called at inquests of the character 
referred to in your inquiry, to-wit: cases of "mere accidental death at shops or on the 
railroad where no suspicious circumstances existed." 

The provisions governing the payment of witp.ess fees in case of coroner's inquest, 
are as follows: 

"Section 3012. Each witness in civil causes shall receive the following 
fees: * * * for attending a coroner's inquest, one dollar for each day 
~d the same mil~ge allowed a witness in the taking of depositions, to be 
paid from the county treasury. 

Section 2460. No claims against the county shall be paid otherwise than 
upon the allowance of the county commissioners, upon the warrant of the 
county auditor, except in those cases in which the amount due is fixed by law, 
or is authorized to be fixed by some other person or tribunal allowing the claim." 

Substar(t.ially the same provision is made for fees of constable or other persons 
serving process at the direction of the coroner as governs the matter of witness fees to 
persons subpoenaed before the coroner. 

In State ex rel. vs. Hagerty, 11 0. C. C. 226, the court in considering whether 
constable fees must be allowed by the commissioners, said: 

"It is entirely clear, we think, that the amount due the relator is not · 
'fixed by law.' " 

The court points out that while it is true that the statute attaches certain fees to the 
performance of certain duties, yet the amount allowable ultimately depends upon the 
fact of the service being rendered, which latter fact, of course, is not fixed by law, 
and it is said: 
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""Unless a bill of this kind is allowed by some other officer or tribunal 
authorized by law to allow the same, it is eminently proper that before the 
issue of the warrant by the auditor, for its payment, it should, as is expressly 
required by the statute, be scrutinized, and if correct be allowed by the county 
commissioners upon whom the law imposes the duty in cases of this kind, 
of guarding and protecting the interests of the county. * * * 

There is no claim that any statute authorizes the coroner to make such a 
certificate to the auditor and that on receipt of the same he is to issue his 
warrant.'' 

The court's conclusion is: 

"All such and like bills must be presented to the county commissioners 
for examination and allowance, and if not allowed by them, or by some other 
tribunal on appeal from such decision, can not be paid by the auditor." 

While the bill for witness fees is not a charge fixed by law within the meaning of the 
statute, nm the coroner an officer or tribunal authorized to fix the fees, yet inasmuch 
as the coroner has legal authority to subpoena witnesses and compel their attendance, 
where witnesses have attended in pursuance of such process, I am of the opinion that 
such witnesses should be paid from the county treasury their legal fees and mileage, 
and while the same must be allowed by the county commissioners, and as pointed out in 
your letter, are submitted to the prosecuting attorney for his approval before allowance, 
I am of the opinion that the exercise of the authority to subpoena by the acting coroner 
and the obedience of the witnesses thereto, in pursuance of the statute, should entitle 
the witnesses to their compensation. 

Other adequate means will be found to protect the public treasury against abuses 
in this ragard, and it will rnraly be found necessary to make that an element of deter
mination of the allowance of witness fees, which rather should rest on the fact of at
tendance in pursuance of lawful subpoena. 

It will be observed in your statement that "acting coroners are holding inquests 
without the knowledge of the coroner," and it is considered probable that in addition 
to the questions which ruve been considered above, you desire the further considera
tion of this department with reference to the authority of justices of the peace to ex
ercise the functions of the coroner, and I may say without entering broadly upon a 
discussion of this phase of your inquiry, that the authority of justices of the peace in 
this regard must be found in the provisions of section 1745 G. C., and is not broader 
than the express provisions of the section. Thus, justices of the peace may only assume 
to act as coroner: 

(1) When that office becomes vacant by death, resignation, expiration of the 
term of office or othernise; or (2) when the coroner is absent from the cmtnty; or (3) 
when the coroner is unable from sickness or other cause to discharge the duties of his 
office. 

In event of an inquest assumed to be h1>ld by a justice of the peace when the cor
oner is within the county and able to perform the duties of his office, you are advised 
that a justice of the peace so assuming to act is an intruder, and should be dealt with 
as such. 

However, my conclusion as above expressed relative to witness fees wi11 not be 
modified even in relation to such an unauthorized proceeding as last considered, for 
the reason that even in that case the justice of the peace may be regarded as acting 
under apparent color of office, and it is not considered that the burden of ascert;iin
ing the jurisdictional facts in every case of actiog coroner's subpoenas be imposed 
upon the citizens at large who may be recipient of the process of such officer. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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551. 

TAXES AND TAXATION-FISCAL YEAR FOR TOWNSip:P-CALENDAR 
YEAR. 

The fiscal year for townships is not prescribed by specific statutory proviswn, and 
ever since the enactment of the Smith law its ascertainment has been treated as addressed 
to the administrative department of government, and under provisions of the law author
izing the tax commission to prescribe uniform rules and methods to be fallowed in pro
cedure relating to taxation, the fiscal year has been determined to be the calendar year. 
This determination r.aving been generally adopted in practice, it is held to be the fiscal year 
for the purpose of house bill No. 567 relating to taxation. 

COLUMBUS, Omo: August 6, 1919. 

Bureau of Inspection and Supervision of Public Offices, Columbus. Ohio. 
GENTLEMEN:-Acknowledgment is made of your communication of July 17, 

1919, requesting my written opinion as to ''what is the fiscal year of a township," and 
in which you say that your question arises in connection with the provisions of house 
bill No. 567, enacted by the present legislature. 

The act to which you refer is entitled "An act to authorize taxing authorities of 
counties, munici'pal corporations, townships and school districts to fu.ad deficiencies 
in operating revenues of the year 1919, issue bonds and to levy taxes for such purposes," 
and is popularly known as the relief measure. 

Without undutaking any extended review of the provisions of the act, it is suf
ficient here to say in a general way that it provides for the ascertainment of deficiencies 
in revenues of counties, townships, municipalities and school districts appearing dur
ing the fiscal year, 1919, and authorizes the issuance of bonds for the funding of such 
deficiencies, and provides a levy for the interest on said bonds and their retirement. 

The references in said act to the fiscal year have occasioned your inquiry as to 
"what is the fiscal year" and likewise certain provisions of the so-c9.lled Smith one 
per cent law have given rise to the necessity for consideration of the same question 
heretofore. 

While specific provision is made in the law for the fiscal year of the state, mu
nicipalities, and in refere.ace to certain offices in various sub-divisions, yet difficulty 
has arisen in reference to certain other taxing sub-divisions, for which specific pro
vision in thi; regard has not been made in the law, which fact has required the sup
plying of the ommission in legislation by necessary implication. 

For example, the Smith law which deals, broadly speaking, with the production 
of public revenue by taxation and the expenditure thereof, provides in section 5649-3a 
for the submission of an annual budget by each of the taxing sub-divisions, which 
shall set forth in itemized form an estimate of the amount of money needed for their 
wants for the incoming year: while section 5629-39, provides in substance that at the 
beginning of each fiscal half year the"'proper authorities of the various taxing sub
divisions of the state shall make appropriation for each of the several objects for which 
moneys have been provided, etc., and all expenditures within the following six months 
shaII be made from su,ch appropriations, etc. 

Thus, while there is found no express statutory provision fixing the fiscal year of 
some of the taxing subdivisions, neither in the Smith law, nor in other statutes previously 
enacted, yet it is manifestly the intent and policy of the Smith law that the authorities 
of the several taxing subdivisions in preparing the budget shall have in mind the finan
cial needs of the subdivision for a definite year, that is designated as the "incoming 
year," which obviously refers to the same period of time as that denoted in section 
5644-3d as the "fiscal year." 
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In the main, therefore, it may be said that the occasion for considering the question 
of the "fiscal year'' for a particular subdivision of the government, ruises largely, if not 
entirely, in connection with the subjects of taxation and the appropriation of revenues 
derived from taxation, and the question as it arises in your present inquiry under the 
legislative relief measme, supra, involves the same consideration as has arisen relative 
to the fiscal year under the provisions of the Smith law as noted. 

There having been no specific provision fixing the fiscal year with reference to 
townships, and the provisions of certain sections of the Smith law (5649-3a and 5649-3d) 
having required the ascertainment of a fiscal year with reference to the levy of taxes 
and appro,Jriations thereof, the determination of such "fiscal year" became an ad
ministrative function. 

Provision has been made for uniformity of administration of the taxing machinery, 
as found in section 5624 et seq. G. C. 

Section 5624 provides that the tax commission of Ohio shall from time to time 
prescribe general and uniform rules and regulations and issue orders and instructions 
respecting the manner of the exercise of powers and duties of any and all officers relat
ing to the assessment of p1operty and the levy and collection of taxes. It shall cause 
the rules and regulations prescribed by it to be observed, the orders and instructions 
issued by it to be obeyed and the forms prescribed by it to be observed and used. 

Section 5624-1 provides that the tax commission of Ohio shall prescribe and furnish 
to all county boards of revision, county auditors and county treasurers blank forms for 
all statements, returns, reports, ta.x lists and duplicates and all other documents, files 
and records authorized or required by any provision of law relating to the assessment, 
levy or collection of taxes; and the county auditors and county treasurers and all other 
officers having functions in regard to listing property shall use true copies of such blank 
form. 

Acting in pursuance of this statute and previous statutes of similar import, the
tax commission of Ohio has p~escribed uniform methods to be purs~ed in the making 
up of the tax duplicates and forms for budgets and for all of the various activities in
volved in the levy and collection of taxes, and in so doing, as I am advised at the office
of the tax commission, and from their records, have determined and piescribed the 
fiscal year for townships as the calendar year, to-wit, January 1 to January 1. 

There appears no reason from an examination of the statutes for any alteration of 
date determined by the tax commission, and you are advised that in pursuance of such 
deten:nination, and the established practice in that regard, the fiscal year for townships. 
is the calendar year. 

Respectfully, 
JOBN G. PRICE, 

Attorney-General. 

552. 

JUSTICE OF THE PEACE-WHERE PART OF TERRITORY OF CIVIL 
TOWXSHIP AX:1\'EXED TO l\IUXICIPAL CORPORATION-RIGHT OF· 
SAID JUSTICE FOR RE-ELECTION AND RIGHT OF RESIDENTS TO 
VOTE AT TOWNSHIP ELECTIONS. 

Where a part of the territory of a civil f.-Ownship is annexed to a municipal C-OTporation 
the status of a justice of the peace in the annexed territory is not altered by reason of the -
annexation; and the right of the incumbent to be a candidate for re-election as well as the, 
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ri,ght of the resulents of the annexed territory to vote at township elections is likewise un• 
-0,jJected, in the absence of specific statutory provisions to that effect. 

CoLUMBus, Omo, August 6, 1919. 

HoN. JARED P. HuxLEY, Prosecuting Attorney, Youngstown, Ohio. 
DEAR S,R:-Acknowleclgment is made of your recent communication requesting 

.an opinion from this department. Your st!-l,tement of facts involved in the inquiiy 
being somewhat lengthy, may be summarized as follows: 

Dming the fall of 1917 the city of Youngstown, with the concurrence 
of the county commissioners, annexed a portion of Boardman township 
known as Pleasant Grove. In this annexed portion there resided and still re
iiides a justice of the peace for Boardman township and whose term of office 
expires this year. From the time of such annexation this justice of the peace 
has continued to exercise his office while a resident of the city of Youngstown, 
having become such by living in the annexed portion of the township. This 
justice of the peace now desires to be a candidate for re-election while still 
residing in Pleasant Grove in the city of Youngstown, and as stated above, 
this is the annexed portion taken from Boardman township. 

The question now is, can he be a candidate, and if elected, hold his com
mission while a res1dent of said annexed portion, and can the voters of such 
annexed portion vote for township officers while residents cf the city of Youngs
town. 

You further add that the township still exists as before annexing a part of it by 
·~ the city. 

You express it as your opinion that the justice of the peace in question may be a 
.candidate for re-election in the township and is qualified to hold the office if successful 
at the polls, and also that the residents of the annexed portion of Boardman township 
are entitled to vote at the township election. 

I concur in the views you have thus expressed, and call attention to considerations 
which lead me to that conclusion. 

The matter of annexation of territory to municipal corporations is- covered by 
sections 3547 G. C. et seq. which sections are presumed to have been complied with in 
.annexation of territory to the,city of Youngstown in the instance in question. 

Section 3512 G. C. provides: 

"When the corporate limits of a city or village become identical with 
those of a township, all township offices shall be abolished, and the duties 
thereof shall thereafter be performed by the corresponding officers of the city 
or village, except that justices of the peace and constables shall continue 
the exercise of their functions under municipal ordinances providing offices, 
regulating the disposition of their fees, their compensation, clerks and other 
officers and employes. Such justices and constables shall be elected at 
municipal elections. All property, moneys, credits, books, records and 
documents of such township shall be delivered to the council of such city 
or village. All rights, interests or claims in favor of or against the township 
may be enforced by or against the corporation." 

While specific provision has thus been made relative to the merger of the civil 
township into the municipal corporate entity in case the boundaries of the township 
and the municipal corporation become identicai, yet no provision is found affecting 
the continued existence of the town.ship entity or its boundaries in any other case 
-0f annexation of territory to a municipal corporation than that above provided. 
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The civil township having been established by previous action and authority 
of law, obviously will remain in existence and intact until specific action to the con
trary has been taken in pursuance of legislative authority, which is not affected by· 
the mere annexation of a portion of its territory to the municipal corporation, and' 
it therefore follows that the township entity remains intact and the political status 
of its residents in relation to township matters unaffected by the annexation in ques-
tion, unless the status be found to have been changed by the provisions of the mu
nicipal court law of Youngstown, which must be consulted in connection with ascer-
taining the law affecting the general powers and jurisdiction of courts in that ter-
ritory. · 

On examination, however, I find that no provision of the act would affect the; 
question before us. 

Section 51 of the act (1579-177 G. C.) provides, as far as pertinent: 

"The said municipal court shall supersede all the powers, duties and 
rights, as, now, or may hereafter be, provided by law as successors of the 
criminal or police court in and for the city of Youngstown and of justices of 
the peace in and for Youngstown township." 

While the form of expression employed in the statute might have been improved· 
upon, its effect and intent obviously does not extend beyond the implication that the 
municipal court should take the place of the criminal and police court of the city of 
Youngstown and of justices of the peace of Youngstown township theretofore ex
isting, and does not purport to extend to justices of the peace of Boardman township, 
nor is there anything in the language that requires the conclusion that no justice 
of the peace may reside or exercise jurisdiction within the limits of the city of Youngs
town, if the same be authorized by other provisions of the law as seems manifestly 
to result from the annexation of a part of BcarJman township to the city of Youngs-
town. 

Section 56 of the act (1579-182), so far as pertinent, provides: 

"The office of justice and justices of the peace in and for Youngstown 
township, Mahoning county, Ohio, and of clerk and clerks and of constable 
and constables ,thereof; and the criminal court and police court and mayor's 
court and of clerk and clerks thereof of the city of Youngstown, Ohio, are 
hereby abolished." 

Here again it is apparent that the force of the statute to abolish the office of jus-
tice of the peace is confined to the office in Youngstown township, and does not pur
port to extend to the office as existing in Boardman township, and cannot be so ex
tended by implication. 

Likewise the·provisions of the repealing clause at the end of the section in refer
ence to justices of the peace are confined to matters relating to Youngstown town-
ship. · · 

It is concluded, therefore, that the municipal court act for the city of Youngs
town and Youngstown township does not have the effect of curtailing the general 
provisions under authority of which the office of justice of the peace in Boardman 
township exists. 

The case of State ex rel. vs. Truman Ward, 17 O. S., 544, to which you call at
tention, is in point, and pertinent observations thereof are as follows: 

"On the organization of a city of the second class divided into wards, 
the boundaries of which city are not coterminous with those of any township, 
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the territory within such city does not cease to be a part of the township or 
townships within the limits of which it is situate . 
• * * • * • * • * 

In the offices of township trustees, clerk, treasurer, justices of the peace 
and constables, electors and tax payers of the city have in some or in all 
respects a like interest with electors of the townships outside the city limits, 
and are entitled t(! a vote in the choice of them." 

In the course of the opinion the court said: 

"Neither as a matter of theory or practice, is there any ne(}E\Ssary dif
ficulty in the existence and harmonious working of a civil township organ
ization and at the same time of a city mganization within the limits of soch 
township, or within the limits of more than one township; arnd the statutes 
nowhere provide, either expressly or by just implication, that, on the or
ganization of a city within the limits of a township or townships, the t~rri
tory within the city limits shall cease to be a part of the township or town
ships from which the same was taken. But there are clear indications of a 
contrary legislative intent." 

I have examined the (\ase of State ex rel.vs. Morse, 94 0. S., 435, to which you 
.also call atte~tion, but am of the opinion that the conclusion there reached as well 
as the reasoning of the court are not applicable to the case in question, for the reason 
that the annexation of territory there involved was an annexation "to the city of 
Toledo and Port Lawrence township," and the conclusion of the court that the 
justice of the peace residing in the territory annexed was authorized to continue 
in the exercise of his office, was based upon the provisions of section 1716 G. C. which 
provides: 

"If a part of a township is attached to another township, justices of 
the peace residing within the limits of that part so attached shall execute the 
duties of their office in the township to which such part is attached," etc. 

Thus the question there treated as an annexation of a portion of a township to 
.another township, while in the case under consideration, as specifically stated, Board
man township still exists as befote'the annexation of a part of its territory to the city. 

My conclusion is that the status of the office of justice of the peace in question 
.and the right of the present incumbent to become a candidate for re-election to such 
.office has not been affected by the annexation of part of the territory of the township 
to the city of Youngstown, and further that the right of the residents within the boun
daries of the township to vote at township elections bas not been affected by the annex
ation in question. 

Respectfully, 
JOHN G. PRICE, 

A tlorney-General. 
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553. 

TAX CO::\IMISSIOX-CONSTRUCTION OF AMENDED SENATE BILL No. 
72 (108 0. L. 138) REQUIRING SAID COMMISSION TO FIX COMPEXSA
TION TO CLERKS IN COUNTY AUDITOR'S OFFICE-NOT APPLICABLE 
TO REGULAR EMPLOYES-WHEN APPROVAL OF TAX COM:\IISSION 
IS NECESSARY DISCUSSED AND SECTIONS OF SENATE BILL No. 
72 INTERPRETED. 

1. Amended senate bill No. 72 requires the tax commission to fix the number and 
approve the compensation of such clerks only as may be required Jrom time to time in addi
tion to the regular employes of the county auditor's office; it does not require the commission 
to fix the mumber and approve the compensation of all clerks in the auditor's office perJorm
ing services required by sections 2583, 5366 and 5612 G. C., unless the allowance made 
to the auditor under section 2980-1 G. C. by the county commissioners is insufficient, having 
regard to the extent of other work in the auditor's office, to enable him to empwy any clerks 
and other assis ·ants for such service within the limits of such allowance and at the same time 
adequately to man his department for the performance of other services. 

2. The commission is not required to fix the number and approve the compensation 
of the clerks performing duties under sections 2583, 5366 and 5612 G. C. for the last half 
of July and the remainder of the calendar year 1919, and in the absence of any action under 
section 5366 by the tax commission clerks empwyed under section 2981 G. C., and actually 
performing such services, will continue to receive their compensation out of the allowance 
fixed by the county commissioners or the common pleas court under the provisions of sections 
2980 and 2980-1 G. C. 

3. It will be necessary for a county auditor to secure the approval of the tax com
mission under senate bill No. 72 before issuing a warrant on the county fund for the re
mainder of the month of July in compensating any deputy or clerk performing services 
under sections 2583, 5366 and 5612 G. C., but it will not be necessary to secure such approval 
as a condition of retaining regular deputies and empwyes in service in the performance of 
such work, the compensation to be payable ou. of the fee fund, as formerly. 

4. It follows that without action by the tax commission the deputies and clerks of the 
county auditor, whether performing the serz,ice indicated or not, will continue to be paid 
from the county auditor's fee fund. 

5. Amended sena,e bill No. 72 in practice may become operative at any time, the 
commission being authorized to act in the premises whenever it sees fit. It is, therefore, 
not true that the act itself will not in practice become operative until January 1, 1920. 
It is probably true that after new allowances are made in the fall of the year 1919, operative 
on and after January 1, 1920, from which regular employes of the county auditor are to 
be employed, new conditions may arise which will probably require further action on the 
part of the lax commisson. The jurisdiction of the commission under section 5366 is 
continuing and may be exercised at any lime. 

Counrnus, OHIO, August 61 1919. 
Tax Commission of Ohio, Columbus, Ohio. 

GENTLEMEN:-This department is in receipt of your letter requesting an opinion 
upon the following questions involving the construction of amended senate bill No. 72 
{108 0. L. 138) which became effective July 161 1919: · 

"I. Does this act require the commission to fix the number and approve 
the compensation of all clerks in the county auditor's office performing the 
services required by sect'fons 2583, 5366 and 5612 of the General Code or 
only such clerks as may be required from time to time in addition to the 
regular employes of the office? 

2. Will the tax commission be required to fix the number Pnd approve 
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the compensation of the clerks performing duties under sections 2583, 5366 ·md 
5612 G. C. for the last half of July and the remainder of the calendar year 
1919 or will such clerks cor.tinue to receive their compensation out of the 
allowance fixed by the county commissioners and the common pleas court 
under the provisions of sections 2980 and 2980-1 G. C.? 

3. If it is held that the commission is to fix the number and approve 
the compensation of such clerks for the balance of the calendar year and 
authorizes their payment out of the general county fund, would the county 
auditor be permitted to use the surplus thus created in the allowance made 
under sections 2980 and 2980-1 to increase the salaries of his ot~r clerks 
or to employ additional clerks for work other than that required by sections 
2583, 5366 and 5612 of the General Code?" 

About the same time Hon. Thomas F. Hudson, prosecuting attorney of Clark 
county, requested the opinion of this department upon similar questions relative to 
the same measure. His questions were submitted to him by Hon. ·R. W. McKinney,. 
auditor of Clark county, in the following form: 

"In accordance with sections 2980 and 2980-1 of the General Code, the 
county auditors of Ohio secured their clerk hire allowance for the calendar year 
1919 some time previous to January 1, 1919. Amended senate bill No. 72, 
passed by the present legisl&.ture becomes operative on July 16, 1919. In, the 
second paragraph on page 2 of this bill, provision is made whereby the num
ber of employes of the county auditor doing work under the provisions of 
sections 2583, 5366 and 5612 of the General Code-(in other words, the employes 
of the county auditor having to do with duplicate or tax matters) are to be 
prescribed by the tax commission of Ohio, their time of e~ployment to be de
termined by that commission and their compensation to be fixed by the 
county auditor, subject to the approval of the tax commL«sion, said com
pensation to be paid out of the general county fund. 

1. Under the provisions of amended senate bill No. 72, will it not be 
necessary for the auditors of Ohio to secure the approvdl of the tax commission 
arid carry out the provisions of this law before issuing warrants on the 
county fund for the remainder of the month of July, viz: the 16th to the 
31st inclusive, in compensating their deputies and clerks who come under 
the provisions of said act? 

2. Will not these said deputies and clerks be paid from the county 
auditor's fee fund for the first fifteen days of July and from the county fund for 
the last sixteen days of that month? 

3. Will it be lawful to pay the deputies coming under the provisions 
of amended senate bill No. 72 for the last 16 days of July and the months 
of August, September, October, November and December from the county 
auditor's fee fund, provision having been made under sections 2980 and 
2980-1, when amended senate bill No. 72 becomes effective on the 16th of 
July? 

4. Inasmuch as provision for the auditor's clerk hire has been made for the 
current year under sections 2980 and 2980-1, is it true that amended senate bill 
No. 72, in practice, would not become operative until January 1, 1920'!" 

So much of amended senate bill No. 72 as gives rise to the questions thus sub
mitted, embraced within section 5366 of the General Code as therein amended, is as 
follows: 

"For the purpose of carrying out the provisions of this act and the pro-
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visions of sections 2583, 5366 and 5612 of the General Code, each county 
.auoitor shall appoint such number of experts, deputies, clerks and employes 
.as may from time to time be prescribed for him by the tax commission of Ohio. 
Such experts, deputies, clerks and employes shall hold their employment for 
such time as may be prescribed by the tax commission of Ohio. The com
pensation of such experts, deputies, clerks and employes shall be fixed by the 
county auditor subject to the approval of the tax commission of Ohio, and shall 
be paid monthly out of the general county fund upon warrant of the county 
.auditor. Such compensation shall constitute a charge against the county, 
regardless of the amount of money in the county treasury appropriated for 
such purposes and notwithstanding any failure of the county commissioners 
to levy or appropriate funds therefor. On the first day of January, annually, 
any amount in the fee fund of the county auditor in excess of that necessary 
to pay the one-sixth of the aggregate compensation of the deputies, assih1:
ants, clerks and other employes of such auditor as fixed under section 2980-1 
of the General Code, but not in excess of the amount paid out of the general 
county fund under the provisions of this section, shall be transferred to the 
general county fund without action by the county." 

This section refers to duties performed under certain sections of the General Code 
including the section itself. Said section 5366, in addition to containing the provision 
quoted, relates to the duties of the county auditor in procuring the voluntary listing 
of personal property, moneys, credits, investments, etc. He is to 

"have supplied at his office for the use of persons required to list such prop
erty of any character" the necessary blanks, and he is "to mail or distribute 
such blanks * * • to the persons required to list such property, or he 
may place listing blanks at convenient places in each taxing subdivision, and 
give notice thereof in (a) newspaper * * *." 

By himself or by his deputy he mn.y administer oaths to persons required to list such 
property. 

After the lists are made up and filed it is the duty of the county auditor to "make 
corrections thereof," and he has the power to "go over the same together with the 
assessor of the same taxing subdivision, and if they believe any property is omitted 
from any returns, or that the value is incorrect, the assessor shall call upon the person 
listing such property and upon actual view list and assess such property at its true 
value in money." 

The county auditor is also required to "deliver to the assessors of the respective 
subdivisions at the time of their meeting for instruotions, a list of all persons and prop
erty so returned for taxation, and may deliver the original returns to such assessor 
for his use"; whereupon it becomes the duty of the assessor to inspect the returns 
.and list all property not at that time listed and returned. 

Without COll/lidering these provisions in detail, it is sufficient to observe of them 
that they relate to the securing of returns of personal property, the correction thereof, 
and the listing of omitted property, which latter is to be done by the assessor under 
the direction of the auditor. Considerable clerical work is involved in this process, 
.as well as some work of an expert character. 

Section 2583, referred to in that portion of section 5366 which gives rise to the 
inquiry, relates to making up the tax list and duplicate of real and personal property 
and its correction in accordance with the additions and deductions ordered by the 
tax commission of Ohio and the county board of revision. This work is entirely 
derical. 

Section 5612 requires the county auditor to make out and transmit to the tax 
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commission of Ohio an abstract of the real and personal property of each taxing district. 
in his county. This work is entirely clerical. 

The work to be done under section 5366 of the General Code would in the ordi-
nary co~rse of events be largely, if not entirely, completed by the middle of July of a. 
given year. Thework tobe doneundertheother twosectionsthe provisions of which 
have been abstracted above would, however, fall within the latter part of the year· 
and would be completed about the first of October, in the ordinary course of events. 

It is therefore apparent that a part at least of the duties devolving upon a county 
auditor, for the purpose of aiding in the performance of which the above quoted par-
agraph of section 5366 was enacted, are as yet unperformed for the year 1919. 

In the letter of the commission and that of Mr. McKinney two extreme views; 
of the operation of section 5366 in this particular are, among others, suggested. These
may be described as follows: 

(1) That the paragraph does not go into practical effect at all until 
January 1, 1920, whim, so to speak, the effect of the prior action of the county 
commissioners in making an allowance for deputy hire for the calendar year 
1919 under section 2980-1 of the General Code will have expended its force. 

(2) That the section not only goes into immediate effect, but also oper
ates so as to require the tax commission immediate'ly to prescribe the number, 
tenure of employment and compensation of such members of the office force 
of each county auditor as may be engaged in the performance of services of 
the ·character above referred to. That is to say, in this view of the section, 
it would require all deputies, assistants, etc. of the county auditor el\gaged 
on the date when the law went into effect in the performance of such services 
to be transferred, so to speak, f~ the regular corps of assistants, e'tc., for 
which allowance had been made by the county commissioners, and placed 
in a special class with compensation payable from the general county fund 
instead of from the auditor's fee fund, as formerly, subject, however, to the 
action of the tax commission, which would be required in each case. 

Before leaving this last alternative, it may be pointed out that it follows as a nec
essary corollary of such a view of the section that until the tax commission had acted 
in a given county by prescribing the number of such clerks, etc., their tenure of em
ployment and their compensation, it would not be lawful to employ or pay any person
whatsoever in such capacity; for such persons could not be employed and paid out 
of the auditor's fee fund, the effect of the act having been to re-classify the positions
formerly occupied by them and to take them out of the class of deputies, assistants, 
etc., employed by virtue of the allowance of the county commissioners; nor could 
they be paid out of the general county fund, for only such compensation as has been 
allowed by the tax commission can be paid out of that fund. 

Returning to the first of tht two alternatives which have been thus far suggested, 
it is apparent that such a view of the practical going into effect of the above quoted 
paragraph of section 5366 as amended would be predicated upon the supposition 
that the action of the tax commission thereunder could only be taken at the time 
when the allowance for general clerk hire of the county auditor was made. Such a 
supposition, however, finds no warrant in the language used in the section. In fact, 
the commission's action is not in the nature of an allowance for clerk hire at all; the 
commission is to prescribe the number of experts, deputies, clerks and employes to be 
appointed by the county auditor for the purpose specified, the time they shall serve 
and is to approve their compensation as fixed by the county auditor. In other words, 
the action of the commission is more closely analogous to the action of the county 
auditor himself under the county auditors' salary law. ThJ function of the com
missioners under that law would be to fix an aggregate allowance. It is for the au• 
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-ditor to determine the number of persons whom he will employ within the limits of 
such allowance, and the compensation of each of them, as well as the period of their 
employment. 

Without discussing this question further it is believed that the first of the two 
views above suggested must be rejected, and that it cannot be said that the tax com
mission has no authority or duty to act under section 5366 as amended until the ex
piration of the present calendar year; but that on the contrary whatever may be the 
-authority or duty of the tax commission, such authority or duty existed on and after 
the date when section 5366 as amended went into effect as a law. 

But does it follow that on the date when section 5366 as amended went into effect 
it immediately produced the result described in the second alternative above sug
gested? The answer to this question depends upon the interpretation of the first 
sentence of the paragraph which is under consideration. The language of that sen
tence may be repeated here for convenience as follows: 

"For the purpose of .carrying out the provisions of this act, etc. * • * 
each county auditor shall appoint such number of experts, deputies, clerks and 
employes as may from time to t me be prescribed for him by the tax com
mission of Ohio." 

This sentence prescribes a duty on the part of the county auditor arising when 
·action on the part of the tax commission is taken. It is not an appropriate expres
sion to designate mere power or authority; it enacts that the auditor shall appoint 
such number of experts, ek, as may from time to time be prescribed for him by the 
tax commission. Such an ~xpression does not necessarily negative any power which 
he may have from any other source to appoint deputies, experts, etc., for the purpose 
designated in the section. 

Section 2980 of the General Code provides, in effect, that the county auditor, 
among other officers of the county, must on the twentieth of each November file with 
the county commissioners "a detailed statement of the probable amount necessary 
to be expended for deputies, assistants, bookkeepers, clerks and other employes, 
* * * for the year beginning January 1st next thereafter." It is then made the 
duty of the county commissioners within a short time after the filing of such state
ment to "fix an aggregate sum to be expended for such period for the compensation 
of such deputies, etc." 

Section 2980-1 places limitations on the amount of the allowance and affords re
'lief against the operation of such limitations by application to the common pleas court. 

Then follows section 2981 of the General Code, which provides that-

"Such officers may appoint and employ necessary deputies, assistants, 
clerks, bookkeepers or other employes for their respective offices, fix their 
compensation and discharge them, and shall file with the county auditor 
certificates of such action. Such compensation • • • shall be paid 
monthly from the county treasury, upon the warrant of the county auditor." 

Section 2987 may be mentioned in this connection. It provides in effect that 
the compensation of deputies, etc., shall be paid from the fee fund. 

A comparison is suggested between section 5366, previously considered, and 
section 2981, which relates to the appointment and employment of persons in the 
office of the county auditor, among other county officers. As previously observed, 
the former makes it the mandatory duty of the auditor to appoint the prescribed 
number of deputies, etc.; section 2981, however, confers a power rather than imposes 
a duty. 

https://ATTORNEY-GENER.AL


986 OPINIONS 

This comparison is made for the purpose of determining whether or not section 
5366 has the effect previously imputed to it, namel(Y, of withdrawing clerks, etc. who 
are performing the services designated therein from the class of employes and ap
pointees employed and compensated under section 2981 of the General Code. In 
order to arrive at this result it is necessary to regard section 5366 as having the effect 
of making it illegal for a county auditor to employ what might be termed personal 
tax deputies and clerks under section 2981, regardless of the action of the tax com
m1Ss1on. That is to say, whether the tax commission prescribes any employes for 
him or not under section 5366, the auditor is wholly without authority to employ 
persons for the performance of the services referred to in that section in the exercise 
of such authority as he may have under section 2981. 

Further illustrating the necessary implications of such a construction, let it be 
observed that it will require us to paraphrase section 5366 substantivlly as follows: 

The necessary experts, deputies, clerks and employee for the purpose 
of carrying out the provisions of this act, etc., shall be appointed by the 
county auditor in such number as the tax commissioii may prescribe, for 
such time as that commission may prescribe, and at such compensation as 
shall be fixed by the auditor, subject to the approval of the tax commission, 
and shall be paid out of the general county fund; and such deputies, etc., shall 
not be employed or paid in any other manner. 

It is true that a negative implication may often be drawn from an affirmative 
statute where it is clearly the intention of the legislature that the affirmative statute 
is to govern the subject matter exclusively. The maxim which is applied in such 
a oase is that expressed by the Latin phrase: Expressio unius est exclusio alterius. 
It has apt and almost necessary application to every grant of power; it does not, how
ever, have such clear application to the imposition of a duty; that is to say, it is per
fectly conceivable that the legislature may empower a public officer to act in a given 
manner but make it his duty to act in a different manner when certain conditions 
exist. 

It is thus seen that the maxim under discussion does not have perfect applica
tion to section 5366 unless that section be regarded as a grant of power, which, to be 
sure, it is in the sense that every positive duty of a public officer also embraces the power 
to discharge that duty. 

Unless we can interpret section 5366 as providing the exclusive method for the 
employment of the clerks, etc., who are to do the work referred to therein, we cannot 
say that the subsequent adopt'on of that section had the effect upon section 2981 
which is described as implied amendment, at least to the extent of holding that the 
subsequent section, 5366, of ts own force and without any action thereunder by the 
tax commission has this effect. 

But it is believed that the question as to whether or not the two sections may 
stand side by side under any circumstances is perhaps best tested by consideration of 
whether or not it is the duty of the tax commission to take any action under section 
5366--:n other words, whether or not mandamus will lie to compel the tax commission 
to prescribe any c!erks. experts, etc., for a county auditor thereunder. 

There is no mandatory language in the section in so far as it refers to the tax 
comrmss1on. The phraseology is "as may from time to time be prescribed for him 
by the tax commission of Ohio." The tax commission may prescribe; it may do this 
"from time to time." It is very difficult at least to get out of this language any in
ference that action under it by the tax commission is mandatory. 

If we say that the section is directory and reposes discretion in the tax commission 
whethe to act or not in a given case, then we face the question as to whether we will 
impute to the legislature the intention of denying to a county auditor the right to 
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-employ anybody to do the work provided for in sections 2583, 5366 and 5612 of the 
·General Code, unless the tax commission happens to so "prescribe." 

It is believed that this was not the intention of the legislature. Conceivably 
there must be many of the smaller counties in the state in which what has come to be 
known in the larger counties as a "taxing department" in the auditor's office, in the 
sense of a corps or body of clerks distinct from the others who are employed in that 
office, is not required. That is to say, while the work has to be done, it may very 
well be done by persons who not only need not devote their entire time during the 
whole year to the performance of such services, but whose entire time even at the 
periods of stress is hardly consumed by the necessities of the taxation work. Se~ion 
-0366 seems to take account of this in providing that the tax commission may pres
cribe the number, and do it from time to time. 

It is true that the word "additional" is not in the first sentence of that paragraph 
<>f section 5366 which is under consideration. That is to say, it is not therein provided 
that the county auditor shall appoint "such additional number of experts, etc., as may 
be prescribed." Nevertheless, the failure of the section to provide that the commission 
shall prescribe the number at all, as hereinbefore pointed out, makes it clear that 
unless the commission has acted the employment of deputies, etc., on such work as 
is indicated in the section but ma.de under section 2981 G. C. is authorized and law
ful. Inasmuch, therefore, as the section under consideration imposes a duty on the 
a1:1ditor without expressly limiting his powers under other sections, and further, be
-cause the tax commission would, in the nature of things, act in the light of circmn
stances as they exist, it must follow that though the word "additional" is n0;t used in 
1/he first sentence of the paragraph, that sentence is to be interpreted as if the word 
were actually there. Putting it in another way: the auditor may under section 2981 
1awfully appoint deputies for this service; he must under section 5366 appoint such 
numbe:r:. as the tax commission prescribed; those whom he must appoint would neces
sarily be in addition to those whom he is authorized to appoint, if he has exercised 
the authority. 

It follows from this that the paragraph of section 5366 as amended now under 
-consideration expends its force with respect to providing for the payment of deputies, 
Msistants, etc., engaged in t.hP. work therein mentioned and their employment upon 
-the appointment of such number of deputies, assistants, etc.,as the commission has 
prescribed; so that if the commission should prescribe, for example, that one expert 
should be employed by a given county auditor to perform designated service of this 
-character, his compensation would have to be fixed subject to the approval of the 
-commission and paid out of the general county fund; but this would not preclude the 
auditor from retaining in his employment what might be termed a "regular" deputy 
or clerk employed by him under section 2981 G. C. To reach any other conclusion 
would necessitate such an interpretation of section 5366 as to make it, either in the 
first instance or when action thereunder is taken by the tax commission, a limitation 
upon section 2981. Both sections are affirmative in form and presumably are in
tended to be cumulative. Therefore, the suggested interpret:"i.tion would be false. 
Moreover, section 5366 recognizes the necessary relation of the clerks, experts and 
other employes prescribed by the tax commission to the total number employed by 
the auditor by the provision therein made for a reimbursement of the general county 
fund out of the surplus, if any, remaining at a given time in the fee fund of the auditor. 

From the reasons thus far adduced, it is the opinion of this department that sec
tion 5366 in and of itself does not so operate, so to speak, as to discharge the employes 
already at work by virtue of appointment or employment under section 2981 G. C. 
and engaged in assisting the auditor in the performance of his duties under sections 
2583, 5366 and 5612 of the General Code; that that result is not reached under section 
5366 even when the tax commission of Ohio takes action thereunder; and that the 
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tax commission of Ohio is not required to take such action if in its judgment the number 
of deputies, etc., now at work in a given county is sufficient. 

It is further the opinion of this department that the tax commission's action 
under section 5366 is to be predicated upon conditions as it finds them in the office of 
a given county auditor; so that if the auditor's force is sufficient in number and qual
ity of personnel to perform the services referred to in the section the commission need 
not act at all; but if at the present time or at any time hereafter, by reason of the ex
pansion of other work in the auditor's office and the consequent inability of the au• 
ditor to procure a sufficient number of employes of the kind desired for the perfor
mance of the work mentioned in section 5366, within the limits of his allowance as 
fixed by the county commissioners for any year, the commission is of the opinion that 
action under section 5366 should be taken, it may and should prescribe for such county 
auditor such number and character of emplo)'es, in addition to those capable of per
forming this work and otherwise provided for, if any, as it may sec fit to prescribe 
without in anywise necessarily affecting thereby the status of persons employed under 
section 2981 G. C. 

These considerations lead to the following answers to the specific questions sub
mitted to this depa1j;ment: 

(1) Amended senate bill No. 72 requires the tax commission to fix the number 
and approve the compensation of such clerks only as may be required from time to 
time in addition to the regular ernployes of the office; it does not require the com
mission to fix the number and approve the compensation of ull clerks in the county 
auditor's office performing service required by sections 2583, 5366 and 5612 G. C., 
unless the allowance made to the auditor under section 2980-1 G. C. by the county 
co=issioners is insufficient, having regard to the extent of other work in the auditor's. 
office, to enable him to employ any clerks and other assistants for such service within 
the limits of such allowance and at the same time adequately to man his depm-tment 
for the performance of other services. 

(2) The commission is not required to fix the number and approve the compen
sation of the clerks performing duties under sections 2583, 5366 and 5612 G. C. for the 
last half of July and the remainder of the calendar year 1919; and in the absence of · 
any action under section 5366 by the tax commission clerks employed under section 
2981 G. C., and actually performing such services, will continue to receive their com
pensation out of the allowance fixed by the county commissioners or the common 
pleas court under the provisions of sections 2980 and 2980-1 G. C. 

(3) The answers given to the first two questions submitted by the tax com
mission make unnecessary an answer to the third question submitted by the commis
sion. 

(4) It will be necessary for a county auditor to secure the approval of the tax 
commission under senate bill No. 72 before issuing a warrant on the county fund for 
the remainder of the month of July in compensating any deputy or cletk performing 
services under sections 2583, 5366 and 5612 G. C., but it will not be necessary to se
cure such approval as a condition of retaining regular deputies and employes in serv
ice in the performance of such work, the compensation to be payable out of the fee fund, 
as formerly. 

(5) It follows that without action by the t"ax commission the deputies and clerks 
of the county auditor, whether performing the service indicated or not, will continue 
to be paid from the county aud"tor's fee fund. 

This statement answers the second and third questions submitted by the pros
ecut ng attorney of Clark county. 

(6) Amended senate bill No. 72 in practice may become operative at any time, 
the commission being authorized to act in the premises whenever it sees fit. It is 
therefore not true that the act itself will not in practice become operative until Jan
uary 1, 1920. It is probably true that after new allowances are made in the fall of 
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the year 1919, operative on and after January 1, 1920, from which regular employes 
of the county auditor are to be employed, new conditions may arise which will prob
ably require further action on the part of the tax commission. The jurisdiction of 
the commission under section 5366 is continuing and may be exercised at any time. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

554. 

COLD STORAGE ACT-BOTH OWXER OF UXWHOLEsmrn FOOD OR 
SLACGHTERED ANIMALS AND LICEXSED OPERATOR OF WARE 
HOUSE MAY BE GUILTY OF DOING UNLAWFUL ACTS U~"'DER 
SECTIONS 1155-10 AND 1155-13 G. C.-STAMPING OF DATE FOOD 
DEPOSITED IN WAREHOUSE IS IMPOSED UPON OWNER OF FOOD 
AXD LICENSED WAREHOUSE11AN-SEE SECTION 1155-11 G. C. 
-KNOWLEDGE THAT FOOD IS UNWHOLESOME BY OWNER OR 
LICENSED OPERATOR NOT NECESSARY TO CONSTITl:TE VIO
LATION OF LAW. 

1. The owner of unwholesome Jood, or of slaughtered animals, as the case may be, 
and also the licensed operator of a cold storage warehouse, may be guilty of doing the sev
eral acls made unlawful by sections 10 and 13 of the act prouiding for the inspection and 
regulation of cold storage goods and warehouses (107 0. L., 594). 

2. The duty of stamping the date on food deposited in and removed from cold storage 
warehouses, is imposed upon both the owner of the food and the licensed warehouseman 
by section 11 of said act. 

3. B. nowledge on the part of the owner of food or of the licensed operator of a cold 
storage warehouse, that such food is unwholesome, is not necessary to constitute a violation 
of said law. 

Counrnus, Omo, August 6, 1919. 

IloN. THOMAS C. GAULT, Chief of Bureau of Dairy and Foods, Columbus, Ohio. 
DEAR Sm:-Your letter of recent date relative to the interpretation of certain 

sections of the act providing for the inspection of cold storage goods, and the regu
lation and supervision of cold storage warehouses (107 0. L. 594), was duly received, 
and re:i.ds as follows: 

"Please advise who shall be held responsible for a violation of section 
13 of the cold storage act where an individual rents storage from a licensed 
cold storage operator. 

Also violation of sections 10 and 11, regarding the keeping in storage 
of unwholesome food and the marking of the s'.\me. Shall the responsibility 
for such violation be charged wholly against the licensee or against the owner 
of such food commodities, should he be other than the licensed operator of cold 
storage plant? " 

In the consideration of your questions, the provisions of section 12380 G. C., 
commonly referred to as the aider and abettor statute, are also applicable. 

(1) Section 10 of the act, now designated as section 1155-10 G. C., provides: 

"It shall be unlawful for any person, firm or corporation to place in any 
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cold storage warehouse, to keep therein, or to sell, offer or expose for sale, 
any diseased, tainted, or otherwise unwholesome food, or to place in cold 
storage any slaughtered animals or parts thereof unless the entrails and other 
offensive parts have first been properly removed." 

It will be observed that the foregoing section is directed at the following acts: 
(a) To place in any cold storage warehouse~ 
(b) To keep in any cold storage warehouse; or 
(c) To sell, offer or expose for sale any diseased, tainted, or otherwise unwhole

some food; and 
(d) To place in cold storage 

any slaughtered animals or parts thereof unless the entrails and other offensive parts 
have first been properly removed. 

It is made unlawful by the section referred to for any person, firm or corporation 
to do any of the forbidden acts above enumerated, and both the owner of the food, 
or slaughtered animals, as the case may be, and the licensed operator of the ware
house, may be gu lty of doing any of the enumerated unlawful acts. For example: 

The owner of unwholesome food, or of prohibited slaughtered animals, would 
vio!ate the section as principal by placing the same in the warehouse; and if the li
censee should allow the owner to place such food and animals therein, he would be 
liable as an aider. 

A licensed operator of a warehouse who keeps therein unwholesome food or pro
hibited slaughtered animals would violate the section as principal; and the owner 
who placed such food in the warehouse would be liable. 

The owner of unwholesome food who sells, offers or exposes for sale such food would 
be liable as principal; and any person, including the licensed operator of the ware
house, ~cting for the owner in selling, offering or exposing for sale such food or ani
mals, would also be an offender; and 

The owner of prohibited slaughtered animals who places such products in cold 
storage would violate the section, and a licensee who permits him to do so would 
also be liable. 

(2) Section 2 of the act provides: 

"All food shall at the time it is deposited in any cold storage warehouse 
bear the date of such deposit plainly stamped thereon. Such food shall also 
be:i.r a stamp indicating the date of removal. The marking of food as provided 
in this section shall be under such further regulations as may be prescribed 
by the secretary of agriculture." 

This section is directed against the deposit and removal of food unless the date 
of deposit and removal is stamped thereon as therein provided, and it is my opinion 
that the section imposes the duty of stamping upon both the owner of the goods 
and the licensed operator of the warehouse. 

(3) Section 13 of the act provides: 

"No person, firm or corporation shall sell, or offer, or expose for sale, any 
of the following foods which have been held for a longer period of time than 
herein specified in a cold storage warehouse: Whole carcasses of beef, or 
any parts thereof, six months; whole carcasses of pork, or any parts thereof, 
six months; whole carcasses of sheep, or any parts thereof, six months; whole 
carcasses of lamb, or any parts thereof, six months; whole carcasses of veal, 
or any parts thereof, four months; dressed fowl, ten months; butter; nine 
months, and fresh fish, nine months." 
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The prohibition in the foregoing section is against the sale, offering for sale or 
exposing for sale, the foods therein mentioned, which have been in storage beyond 
a certain specified time. The statute is broad enough to include not only the owner 
of the food who sells, offers for sale or exposes for sale the foods mentioned, but also 
the licensee in event he undertakes to act for the owner in selling, offering for sale, 
or exposing for sale such foods. 

In conclusion I desire to call attention to the fact that while the act in question 
does not, in express terms, require that the owner of the food or the licensed oper
ator of the warehouse shall have knowledge that the food placed or kept in cold stor
age warehouses, or sold, offered or exposed for sale, is unwholesome, it is my opinion 
however, that knowledge is not an essential element of any such offense under the act, 
and that both the owner of the food and the licensed operator of the warehouse act 
at their peril in committing or permitting any of the prohibited acts, or in omitting 
to discharge any duty imposed upon them by the act. 

The evident purpose of the act was to protect the public against the harmful 
consequences of unwholesome food, and to prevent the hoarding of food supplies, and 
if the burden of proving knowledge on the part of the owner or licensed operator is 
placed upon the state, the very purpose of the act might, in may cases, be defeated. 
The act, in my opinion, falls clearly within the doctrine of State vs. Kelly, 54. 0. S., 
166, and kindred cases, holding that in prosecutions under food acts, ignorance of 
adulteration or condition is no defense. The law in question being enacted, as already 
stated, in the interests of and to protect the public against the harmful consequences 
of unwholesome food, and also to prevent the hoarding of food supplies, the licensed 
operator of the warehouse cannot sit supinely by and close his eyes to what use is being 
made of his warehouse, but is required by the provisions of this act to be on guard 
at all times and to be diligent, to the end that the acts prohibited by the act shall not 
under any circumstance,:, be committed. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

555. 

ELECTION"S-PARTY AFFILIATION" FOR VOTIXG PARTY TICKET AT 
PRI:MARY-HOW DETERMIXED. 

Party affiliation as a requisite qualification for voting a party ticket at a primary 
is to be determined upon challenge, by requiring the affidavit of the proposed voter itpon 
facts touching his qualification, and by his examination under oath, and any further in
vestigation which may be determined upon by the judges or either of them, and the judges 
of the party to which the person asking the Ucket claims affiliation, are the final arbiters 
of his qualification. 

CoLUMBUs, Omo, August 7, 1919. 

HoN. RoY R. CARPENTER, Prosecuting Attorney, Steubenville, Ohio. 
DEAR Srn:-You recently requested my opinion on the following question: 

"At the coming primary election in this city, our board of election and 
precinct boards will be faced frequently with this question: 

What qualifications are requisite to entitle one to vote a party ticket at a 
city primary election?" 

With your communication you furnish additional information to the effect that 
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your question relates primarily to the matter of determination of party affiliation 
as a qualification for voting the party ticket at the primary election. 

From among the sections relating to primary elections, I quote provisions re
flecting upon your question as follows: 

Section 4976 provides in part: 

"Separate tickets shall be provided for each political party entitled to 
participate in such primary. Such tickets shall contain the names of all 
persons whose names have been duly presented and not withdrawn." 

Section 4980 provides: 

"At such election only legally qualified electors or such as will be legally 
qualified electors at the next ensuing general election may vote and all EUCh 
electors may vote only in the election precinct where they reside, and it shall 
be the duty of the challengers and of the judges, and the right of any elector, 
whenever there is reason to doubt the legality of any vote that may be offered 
to interpose a challenge. The cause of a challenge shall be: That the per
son challenged has received or been promised some valuable reward or con
sideration for his vote; that he has not previously affiliated with the party 
whose ticket he now desires to vote. Affiliation shall be determined by the 
vote of the elector making application to vote, at the last general election 
held in even numbered years." 

Section 4981 provides: 

"Before any challenged person shall be allowe.d to vote, he shall 
make and subscribe an affidavit duly sworn to, before one of the judges, who 
are hereby authorized and empowered to administer such oaths, blanks for 
which shall be furnished by the board of deputy state supervisors, giving 
age, residence, nationality, citizenship, party allegiance, length of residence 
in the voting precinct, county and state, and all other facts necessary to 
disclose .whether he is a legal voter at such election, which affidavit shall be 
returned to the office of the board with the poll books and tally sheets." 

Section 4982 provides: 

"If a person challenged refuses to be sworn, or being sworn, refuses to 
answer any questions, or if his answers show that he lacks any of the qual
ifications herein required to make him a legal voter at such primary election, 
his vote shall be rejected. The judges, or either of them, shall have the 
power to make further investigation, and he or they may call and examine 
witnesses as to the qualifications of the person challenged, and, if the judges 
of the party to which the person asking the ticket claims affiliation are not 
satisfied that he is a legal voter under this chapter, they shall reject his vote." 

It is found from an examination of the statutes that provision is not made for 
determination of the party affiliation qualifying a person to vote a party ticket at the 
primaries, strictly as a matter of record, but on the contrary, it is made the duty of 
challengers and of the judges, and the right of any elector, to interpose a challenge 
whenever there is reason to doubt the legality of any vote that ntay be offered. Among 
the causes for challenge is that the voter has not previously affiliated with the party 
whose ticket he now desires to vote. 

It is further provided that before any challenged person shall be allowed to vote he 
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shall make and subscribe an affidavit before one of the judges in which he shall state, 
among other things, his "party allegiance," and "all other facts necessary to disclose 
whether he is a legal voter at such election." Party affiliation shall be determined 
"by the vote of the elector making application to vote, at the last general election 
held in even numbered years." 

The making of the affidavit is not conch.1,iive of the applicant's right to vote the 
particular party ticket, but by the provisions of section 4982 it is provided that the 
judges or either of them shall have the power to make further investigation, and may 
call and examine witnesses as to the qualifications of the person challenged; and, 
finally, if the person challenged refuses to be sworn, or refuses to answer any questions, 
or his answers show that he lacks any of the qualifications for voting the ticket which 
he seeks to vote, his vote shall be rejected; and further, if from the entire information 
at hand, acquired both from the sworn statement of the voter and his answers toques
tions propounded, and any further investigation which may be made by way of exam
ination of witnesses, or otherwise, if the judges of the party to which the person ask
ing for the ticket claims affiliation, are not satisfied that he is a legal voter, they shall 
reject his vote. 

It seems that the provisions for ascertainment of the qualifications of a voter 
with respect to his party affiliations and otherwise, authorizes a searching inquiry 
in case of fraud or attempted abuse in voting, and these provisions will generally be 
found adequate to afford proper restriction against voting contrary to the spirit and 
intent of the primary law. 

In the case of State ex rel. Murphy vs. Graves, 91 0. S., 36, it was said: 

"Under existing law the primary is necessarily a party primary. Wisely 
or unwisely, there is no provision made for the independent voter. The 
members of a party are presumed to act as the members of a lodge, or the 
members of a church, or of any other voluntary organization, to select repre
sentatives of their lodge, church or such association, to fill certain offices 
and discharge certain trusts. * * * 

Sections 4981 and 4982 provide as to how the challenge shall be tried, 
and that the judges of the party with whom the voter claims affiliation are the 
judges to finally determine his qualifications as a legal voter." 

Here the court was considering the party status of the relator, who had previously 
been affiliated with another party than that with which he claimed affiliation for the 
purposes involved in the case before the court, and it was said: 

"Under the statutes he would not be a qualified voter at such Progressive 
party primary." 

You are therefore advised in conformity with the observations of the supreme 
court in the foregoing case that sections 4981 and 4982 govern the determination of 
a challenge and the judges of the party with which the voter claims affiliation, are 
the judges who finally determine his qualification as a legal voter. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

32-\"ol. 1.-.A. G. 
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556. 

DEPUTY SHERIFFS-l\IAY PERFORM DUTIES UNDER DOG REGIS
TRATION LAW AND ALSO ACT AS REGULAR DEPUTIES. 

Deputy sheriffs whcse employment is referable to the increase of duties of the sheriff's 
office by reason of the provisions of the dog registration law, are not special deputies in the .. 
sense of their authority being limited to the performa= of functions under said act, but 
are authorized to act in the f iul capacity of regular deputies. 

CoLUMBus, Omo, August 7, 1919. 

HoN. GEO. W. SHEPPARD, Prosecuting Attorney, Portsmouth, Ohio. 
DEAR Srn:-You recently requested my opinion, as follows: 

"According to a recent ruling of your department the sheriff is to appoint 
deputy sheriffs necessary to enforce the provision of the act relating to the 
catching and impounding of dogs and the commissioners are to make the 
necessary appropriation to pay for said deputy or deputies. Are the duties of 
such deputies when so appointed restricted to catching and impounding dogs 
or will such deputies be subject to any duties the sheriff may require of them?" 

The ruling to which you refer is no doubt opinion No. 229, addressed to Hon. 
H. W. Kuntz, prosecuting attorney, Zanesville, Ohio, under date of April 24, 1919. 

In that opinion I held that the provisions of section 5652-8 G. C. (107 0. L. 535} 
invested the county commissioners with the authority and the duty to provide 
sufficient funds for the employment of deputy sheriffs necessary to enforce the pro
visions of the act which is one relating primarily to the registration and licensing of 
dogs. -

It was pointed out that "section 5652-7 readily discloses that the executive func
tions under the law are vested in the sheriff, which as readily suggests the probability 
of the requirement of additional assistants or deputies over that which would be found 
necessary for the regular duties of the office." 

The language "the commissioners shall provide for the employment of deputy 
sheriffs necessary to enforce the provisions of this act" was construed as a cumulative 
authorization, supplementing the provisions of section 2980 G. C. et seq. for com
pensation of deputy sheriffs to the extent that the employment was made necessary 
by additional duties imposed upon the sheriff's office by the legislation in question. 
This section was held '. o authorize proper provision for so much of the work of the 
sheriff's office as related to the enforcement of the dog registration law, their duty 
to provide compensation for the deputies so engaged being measured only by the ne
cessity for such service as imposed by this law, rather than that the same should de
pend upon the condition of the sheriff's fee fund, as in the case of the employment 
of regular deputies. The section which is involved in your inquiry is section 5652-8, 
and your question arises out of the provision which was under consideration in the 
former opinion. 

Only the pertinent part of the section will be quoted'. 

"Sec. 5662-8. County commissioners shall provide for the employment 
of deputy sheriffs necessary to enforce the provisions of this act." 

From the language of the statute, and the analysis made in the opinion to which 
you refer, it is apparent that the duties involved in the provision for compensation 
are duties cast upon the sheriff, while the provision for appropriation of funds is to 
provide for the employment of deputy sheriffs necessary to enforce the provisions of 
the act. 

It is thus obvious that it was intended that the sheriff in the discharge of the-
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additional duties imposed upon that office should not be disabled by inability to main
tain the proper staff of assistants on account of lack of funds, and therefore the matter 
-of providing the necessary funds for carrying out the purposes of the law was not 
made to depend upon the general provision for employment of deputies out of per
centages of the fee fund, but a special provision was made for the necessary funds, 
but only such as the additional duties created by the act should require. 

It follows then that in practice the sheriff being charged with the administration 
of the dog registration law, must provide himself not only with such deputies as are 
required in the administration of the other functions of his office, but also such addi
tional deputy or deputies as may be required in the discharge of the new duties imposed 
by the dog registration law; and likewise it is made the duty of the county commis
sioners to co-operate in the matter to the extent of providing the funds for the em
ployment of such additional deputies. Neither the duty nor the authority of the 
county commissioners in relation to providing this additional fund extends beyond 
a provision sufficient for the enforcement of the act in question, and likewise the extent 
of the authority of the sheriff for providing deputies to be compensated under this 
cumulative provision is measured by the necessities arising under the law. 

Therefore, while I think that such deputies as may be appointed by the sheriff 
are qualified to act for and on behalf of that officer to the full extent of the general 
authority of deputies, yet presumably there will be no more money provided under the 
special provision in section 5652-8 than is to be applied to compensation of deputies 
ilngaged in the special services marked out in that act, which in fact is the limit of 
authority in that regard. 

The operation of the law I think becomes clear when it is considered that its 
paramount purpose as involved in your question relates only to providing the sheriff 
with additional funds for deputy hire to the extent of the additional duties imposed 
upon his office. It is not apparent from the law that any new department is intended 
to be created, nor in fact that any special classification of deputies is contemplated, 
but rather that the regular deputy force of the sheriff's office may be increased commen
surate with the additional duties imposed. 

The county commissioners are to make the appropriation necessary to provide 
such additional deputies, and if it be found that the duties would in some instances 
only require part time of the deputy it is to be presumed that the appropriation will 
be limited accordingly. 

There being a stated volume of this special work to be done, and a corresponding 
provision for deputy hire to be made, it is not important whether there be a special 
assignment of deputies for exclusive service in the administration of the dog registra
tion law or not so long as the purpose and spirit of the law is observed to the end that 
there shall be a due administration of its provisions on the part of the sheriff's office, 
and the essential appropriation for deputy hire on the part of the county commissioners. 

Therefore, answering your question specifically, I advise that deputies in the 
sheriff's office whose employment is referable to the necessity for additional assistants 
:in the performa:1ce of the duties arising under the dog registration, aw, and whose com
pensation is provided in pursuarce of the law, are not essentia'ly special deputies with 
restricted authority, but are in fact deputies of the sheriff in the same general sense 
as what may be termed regular deputies employed in pursuance of other provisions of 
the law; and while the law only authorizes provision for funds sufficient for compensa
tion of deputies made necessary in the performance of the additional duties stipulated 
in the dog registration law, and presumably only such amount will be provided, yet 
there is no legal disqualification against the deputy so employed performing other 
service in the sheriff's office, if the matter of his compensation therefor is arranged. 

Respectfully, 
JOHN G. PRICE, 

Atturney-General. 
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557. 

BOARD OF EDUCATION-DEPOSITORY HAS DEPOSITED WITH BOARD 
BONDS AS SECURITY FOR SUCH DEPOSIT-BOARD PLACED BONDS 
IN SAFE DEPOSIT BOX WHICH WAS BURGLARIZED-LIABILITY 
OF BOARD. 

Where a board of education has received bonds from a bank, which has been made the 
depository for such board of education, as security for such deposit, and such board has 
exercised reasonab/,e care in the preservation of such bonds, by placing the same in a safe 
deposit box of the bank in question, the board of education is not responsible for the loss 
of such bonds where the bank in question was burglarized and the safe deposit box, bonds 
and all papers therein, were taken. 

Coi.m.rnus, Omo, August 7, 1919. 

HoN. J. H. FULTZ_, Prosecuting Attorney, Lancaster, Ohio. 
DEAR Srn:-Acknowledgment is made of your request for an opinion upon the 

following statement of facts: 

"The Pleassntville village board of education in Fairfield county had 
$4,225.42 deposited with the Pleasantville Bank, the legal depository, the 
law having been complied with in every particular. The bank had deposited 
with the board of education $5,500.00 of city of Cleveland, Ohio, bonds to 
secure the deposits. Said bonds were placed in a safety deposit box in the 
vaults of the bank, the safety deposit box having been rented by the board 
for the purpose of depositing the valuable papers and securities of the board, 
and kept in the bank with its consent. The clerk of the board of education 
could not get the box without the help of the bank clerk, nor could the bank 
get the securities without the clerk of the board of education. The bank was 
burglarized February 10, 1919, the box, bonds and all papers were taken. 

Is the board of education responsible for the loss of the bonds under the 
statement of facts?" 

Following such request this department asked for further information, viz., a 
copy of the contract under which such bank became a legal depository of the Pleasant
ville village board of education and whether there was any stipulation in such agree
ment as to title in any collateral that may have been given as security in the event 
of certain contingencies; and an exact copy of the contract rules under which such safe 
deposit box was rented by the village board of education from. the Pleasantville Bank 
and rules of'such bank attendant thereto. 

In reply to such request for information as indicated, you made the following 
statement under date of July 21, 1919. 

"The contract for the deposit of the funds was not in writing, this bank 
being the only one in the district, and the contract for the safety deposit box 
in which the bonds were kept was a verbal contract, in which the board paid 
$1.25 per year for the purpose of filing valuable papers. 

The enclosed contract is the entire written evidence, all other arrange
ments were verbal, just passive acts by both the bank and board." 

The copy of the instrument given by the officials of the Pleasantville bank reads 
as follows: 

!'To whom it may concern: 
We, the officials of the Pleasantville Bank, hereby agree that the bonds 

https://5,500.00
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described as follows: being City of Cleveland, Ohio, bonds, numbered 44151, 
44152, 44153, 44154 and 44155, each for the sum cf one thousand dollars, and 
a:l maturing July 1st, 1936, school district of Cincinnati, Ohio, numbered 121 
for the sum of fve l:undred dollars, pfaced with the board of education of 
Pleasantville village school district, Fairfiel.d county, Chio, as collateral se
curity on the part of this bank as depository of said school district, will be
come at once the i:roperty of said board of education, to an amount equal to 
the sum of such deposit ind accrued interest, upon the suspension or default 
of this bank. 

February 1st, 1918. 
A. V. Lerch, Vice President. 
E. C. ~awyer, Cashier." 

An analysis of the al:o,·e statement of facts shows that the Pleasantville bank 
became the depository of the villege school district of Pleasantville, Ohio, and that 
on February 10, 1919, the board of eduGation of such village had on deposit in such 
bank the sum of U,225.42; thr.t at the ti:rte when such bank bec&me the depository 
of the village board of education the bank offered as collateral security to such board 
of education the five bonds of the city of Cleveland, Ohio, numbered as indicated in 
the instrument heretofore quoted; that the board of education, through its clerk, 
took the collateral securit)' in question and placed it in a safe deposit box in the Pleas
antville bank, such bank being the only institution of its kind located in the village 
school district. Cn February 10, 1919, the safe deposit box, bonds and all papers 
were taken by burgfo.rs and you now ask the question as to whether the board of edu
cation is responsible for the loss of the bonds, under the statement of facts given. 

When the board of educ2.tion of the Pleasantville school district P,ccepted the 
bonds of the city of Cleveland, offered by the Pleasantvi1e bank as co.lateral security, 
required under the statutes where a bank becomes the depository for a school district, 
it beccme a bailee in the transec.tion 2.1:d w:::.s charged with exercising ell reasonable 
care in preserving the bonds in question. The clerk of the bo9,rd of education there
upon deposited the bonds in a safe deposit box in the bank which was the depository 
and there cP,n be no question but what this was exercising reasonable care in the pres
erva tion of such cones for the rer.sc-n that such safe deposit box is presumed to have 
been the safest and strongest plr.ce in the vilfage district for the preservation of papers 
and valuables. 

The law of p'acement is that where the bailor has deposited with the bailee val
uables of any kind end the b~.ilee has exercised all reasonable care as custodian of such 
bailment, the bl'.i!ee cr>.nnot be charged with the responsibility for a loss of the bail
ment through an eccident or a matter over which the bailee had no control. It is 
presumed that the boBrd of educntion, or the Pleasantville bank, has communicated 
with the authorities of the city of Cleveland, edvising that such bonds as numbered 
above were stolen, hence in the end the loss of the bonds themselves might not be a 
financial loss, for the reason thP,t when presented for payment or c:.>,ncellation, the 
person who had stolen them could not prove ownership to them and would have no 
title. The title to the bonds would still rest in the bank which had deposited them 
with the board of education under the instrument above quoted, until there hnd been 
a default on the part of the bl.',nk ih the payment of the deposit in money, made by 
the board of education in such bank, which default does not P,ppear in your statement 
of facts and would not be a default until an open deme,nd had been made. 

Answering your question specifically, then, it is the opinion of the Attorney
General that where a board of education has received bonds from s bank which has 
been made the depository for such board of education, as security for such deposit, 
and such board has exercised reasonable care in the preservation of such bonds, by 
placing the sr.me in a safe deposit box of the bank in question, the board of education 
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is not responsible for the loss of such bonds where the bank in question was burglar
ized and the safe deposit box, bonds and all papers therein were taken. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

558. 

APPROVAL OF SALE OF CERTAIN SWAMP LANDS IN OTTAWA COUNTY 
TO THE TOUSSAINT SHOOTING CLUB. 

CoLUMBus, Omo, August 7, 1919. 

HoN. JOHN I. MILLER, Superintendent of Public Works, ,Columbus, Ohio. 
DEAR Srn:-Permit me to acknowledge receipt of your letter of August 9th, with 

which you transmit duplicate copies of forms of approval for the Governor and the 
Attorney-General of the sale of certain swamp lands in Ottawa county to the Tous
saint Shooting Club, a corporation duly organized under the laws of the state of Ohio. 

The forms have been approved by the undersigned, and are returned herewith 
in order that they may receive the approval of the Governor. 

Respectfully, 
JoHN G. PrucE, 

Attorney-General. 

559. 

CIVIL SERVICE-CASHIER IN AUTOMOBILE DEPARTMENT OF SECRE
TARY OF STATE'S OFFICE NOT IN CLASSIFIED SERVICE. 

The position of cashier in the automobile department of the office of secretary of state 
is not one for which the merit and fitness of applicants is practicable of determination by 
competitive examination, and said position is therefore outside of the classified service 
of the state. 

CoLUMBus, Omo, August 8, 1919. 

HoN. HARVEY C. SMITH, Secretary of State, Columbus, Ohio. 
DEAR Srn:-I acknowledge receipt of your communication requesting my opinion 

as follows: 

' "I would like an opinion from you relative to my power to appoint a 
person of my own selection as cashier in the automobile department. 

The civil service coIDinission insists that I am compelled to appoint 
from a certified list which they furnished me. Am I bound to appoint from 
this list or can I ignore it? 

This position is of extreme importance to me as this cashier will handle 
nearly three millions of dollars within the next twelve months, for all of which 
I am responsible. I desire to keep in this place a man whom I know to possess 
the highest standard of qualifications, honesty and integrity, all of which I 
know from my own personal contact with the man." 
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The civil service legislation of the state of Ohio consists of a constitutional pro
vision and a legislative measure enacted in pursuance thereof. The constitutional 
provision is as follows: 

"Section 10, Art. XV. Appointments and promotions in the civil ser
vice of the state, the several counties, and cities, shall be made according 
to merit and fitness, to be ascertained, as far as practicable, by competitive 
examinations. Laws shall be passed providing for the enforcement of this 
provision." 

The legislation passed in pursuance of the constitutional prov1S1on and now in 
force is comprised within the act found at page 400 of 105-6 Ohio laws, being sections 
486 to 486-31, inclusive, pertinent provisions of which are those relating to the defini
tion of the classified and unclassified civil service of the state, being part of section 
as~~= 

486-8 
• 

"The civil service of the state of Ohio and the several counties, cities ard 
city school districts thereof shall be divided into the unclassified service and 
the classified service." 

There follows then in subdivision (a) an enumeration of positions compriisiug 
the unclassified service; while it is provided in subdivision (b) that classified service 
shall comprise all persons in the employ of the state, the several counties, cities and 
city school districts thereof not specifically included in the unclassified service, to be 
designated as the competitive class and the unskilled labor class. 

"1. The competitive class shall include all positions and employments 
now existing or hereafter created in the state, the counties, cities and city 

. 
school 

. .
districts thereof, for which it is practicable to determine the merit and 

fitness of applicants by competitive examinations. * * * 
2. The unskilled labor class shall include ordinary unskilled laborers.

" 

Other provisions of the act govern appointments, promotions, etc., in the classified 
service. It is to be noted that there is a recognition both in the provisions of the 
constitution and the legislative act of the impracticability of ascertaining the merit 
and fitness of appointees for certain positions by competitive examination, which posi
tions, by the subdivision of the classified service above noted, are expressly excluded 
from either division thereof, and it follows as a necessary conclusion that in addition 
to the enumeration of specific positions comprised within the unclassified service, 
there is the further group of positions the "merit and fitness of which is not practicable 
of ascertainment, by competitive examination." 

While certain of the language of the act is somewhat inaccurate and contradictory, 
yet the view I have expressed has been universally adopted, and in fact, to hold other
wise would be to construe the law as exceeding the constitutional bounds. 

The exact question which you have presented was considered by my predecessor 
in an opinion addressed to Hon, W. D. Fulton, secretary of state, and reported at page 
19 of the Opinions of the Attorney-General for 1917. 

In considering the question it was said: 

"This functionary though not called a deputy substantially is one in a 
particular department of the office of the secretary of state. There is no 
doubt as to his holding a fiduciary relation, superlatively so, almost exclusively 
so. There is no doubt of his being authorized to act in the place of his prin
cipal." 

https://ATTORXEY-GEXER.AL
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Among the positions placed in the unclassified service, subsection 9 enumerates 
the following: 

"The deputies of elective or principal executive officers authorized by law 
to act for and in the place of their principals and holding a fiduciary relation 
to such principals." 

After noting the character of duties of the cashier in the automobile department 
of the office of secretary of state, as above quoted, it was further set out in the opinion 
that while there might arise some doubt as to the cashier being "authorized by law" 
to act for his principal, within the letter of the provision of section 9 designating posi
tions in the unclassified service, yet it was held this question should be resolved in the 
affirmative, and it was further observed that in any event, 

"He does, however, come within that designation by the necessary 
test of the law by its constitutional foundation." 

In s.peaking of the slight discrepancy in the language of the two provisions of the 
civil service law purporting to be definitive of the classified service, my predecessor 
observed: 

"Under subdiv'isions (a) of this section, in subsections numbered from 
1 to 12, is what purports to be a complete schedule of all positions in the 
unclassified service, but which, as shall presently be submitted, has one im
portant limitation-the constitutional one. * * * 

The addition to the unclassified service alluded tb above consists of all 
those officials whose merit and fitness it is not practicable to ascertain by 
competitive examination. This class of officials is recognized in the act itself 
expressly. * * * 

'(l) The competitive class shall include all positions and employments 
* • * for which it is practicable to determine the merit and fitness of 
applicants by competitive examinations.' 

This is the exact language of the constitutional qualification, except that 
in one case we have 'for which', and in the other 'as far as', a mere verbal 
difference. The conclusion is irresistible that this language was employed to 
effectuate this constitutional qualification. It can do so in no other way 
than by including as unclassified all those positions for which it is impracti
cable to determine the merit and fitness of applicants by competitive exam
inations. To so hold is to hold the statute in accordance with the constitu
tion, a construction which is always adopted where possible, even though it be 
a forced one." · 

After pointing out that in cases of any doubt as to the application of the law to 
a particular position, it has always been the disposition of this department to leave it 
for determination by the civil service eommission, it is said: 

"There are, however, some positions that in the common knowledge of 
everyone are not practically subject to the test of such examinations, in which 
case, if there can be no doubt what the commission would find, or what the 
courts would determine upon the subject, such conclusion may be acted upon 
as a matter of law, in the first instance, by the appointing authority or its 
advisers without the unnecessary circumlocution and circumvention of going 
through the proceedings and records of the commission. This office is such 
position, and it may safely be said, as a matter of law, that the fitness and 
merit of a cashier cannot be determined by an examination for the obviollll 
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reason that more than ninety-nine per cent of such fitness is a question of 
integrity, which is inscrutable, past finding out, by any such test, and which 
no man can determine except as a result of intimate acquaintance or careful 
observation thereof on his part, or of someone in whom he confides. What 
would b~ said of a board of bank directors who would select a cashier for the 
bank by a competitive examination? Yet the nature of that duty would 
render it much more appropriate than this cashier, for that cashier has other 
very prominent duties and requirements aside from the handling of money. 

Suppose a warden of the penitentiary wanted a cashier. He would not 
have to go outside his own walls to find a. goodly number from which to make 
a selection, most of whom could stand the test of a very severe examination, 
end yet their very reason for being his involuntary guests is that they are unfit 
to be cashiers. • • • 

It is correct to state, as a matter of law, that it is not practicable to ascer
tain his merit or fitness by an examination whereby his intellectual acumen or 
scientific or literary ettainments may be compared with those of other per
sons seeking the SP,me position. He is once for all in the unclassified service. _ 
• • • This action is taken with reference to this case alone, because, as 
shown above, it is so peculiarly and exclusively an unfit case for the test of an 
examination, that there could be no doubt but what the commission would so 
hold or that the courts would so hold in the event of its reaching them." 

The conclusion thus reached by my predecessor in reference to the same position 
concerning which you now inquire is so obvious that it is not deemed necessary to 
engage in an extended discussion of the question. 

It is EO evidently contemplated by the law that there are positions for which a 
competitive examination is not practicable that it only remains to ascertain the nature 
and character of the duties of a given position in the determination of the application 
of the civil service law thereto. Having ascertained the facts the question of ex
emption then doubtless becomes one of law, as has been frequently held by the courts 

In the case of Chittenden vs. Worster, 152 N. Y., 345, which is in point, the court 
said: 

"We have carefully read the evidence in this case, and not a word have 
we found tending to show that a competitive examination is practicable for 
a position where the appointee is to receive, open, read and answer the letters 
of his chief, where he is to counsel and advise him with reference to the con
duct and management of his office, sign his name to checks or warrants, 
collect and pay out his money, have the combination of his safe and the 
custody and control of its contents. A candidate may be ever so competent 
and still lack many of the necessary elements of a trustworthy officer; he 
may be ever so learned and still lo.cking in judgment and discretion; he may 
be discreet and still without character; he may be honest and yet meddlesome 
and a person in whom you could not confide. To our minds the framers of the 
constitution or of the statutes never contemplated or intended that a com
petitive examination was practicable for such a position." 

It is sufficient to say that I adhere to the ruling previously announced by this de
partment, as above set out at some length, and therefore advise you that under your 
statement as to the duties pertinent to the position of cashier in the automobile 
department of your office, such position is in the unclassified service, appointments 
to which are not required to be made from a list derived by co~petitive examination. 

Respectfully, 
JOHN G. PrucE, 

Attorney-General. 
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560. 

ROADS AND HIGHWAYS-DISAPPROVAL OF FINAL RESOLUTIONS 
FOR ROAD IMPROVEMENTS IN ROSS AND SUMMIT COUNTIES 
-COMPLIANCE WITH SECTION 5660 G. C. NECESSABY. 

COLUMBUS, Omo, August 9, 1919. 

HoN. CLINTON COWEN, State Highway Commissioner, Columbus, Ohio. 
DEAR Srn:-I am in receipt of your letter of August 8, 1919, enclosing for my 

approval, among others, final resolutions on the following improvements: 

Dayton-Chillicothe road, I. C. H. No. 29, section A-1, Ross county 
(township trustees), type A. 

Dayton-Chillicothe road, I. C. H. No. 29, section A-1, Ross county, 
type B (township trustees). 

Dayton-Chillicothe road, I. C. H. No. 29, section B-1, Ross county, 
type A and B (township trustees). 

Cleveland-Massillon road, I. C. H. No. 17, section N-1, Summit county. 

I note as to the four resolutions mentioned in the first three paragraphs above that 
the township clerk has stricken from the printed form of certificate of funds on hand 
the following clause: 

"is in the township road fund to the credit of;" 

and has also stricken from said printed form the following words: 

"and in process of collection." 

The certificate in question must be filed in compliance with section 5660 G. C.; 
and the wording in the printed fonn, 

"is in the township road fund to the credit of, or has been levied, placed on 
duplicate and in process of collection for the state and township road im
provement fund," 

is almost a literal quotation from said section 5660. The printed fonn of certificate 
is so drawn as to cover either condition, which would constitute a compliance with 
section 5660; that is to say, on the one hand, that the money is in the treasury to the 
credit of the fund from which it is to be drawn; or on the other hand, has been levied 
and placed on the duplicate and in process of collection. 

Therefore, unless the improvement proceedings have reached the point where 
the clerk can make the certificate in the fonn in which it is printed on the back of the 
final resolution, and until he does make the certificate in such fonn, I cannot approve 
said final resolutions. 

The final resolution as to Cleveland-Massillon road, I. C. H. No. 17, section N-1, 
Summit county, is objectionable in this: That the certificate of the county auditor 
as to funds on hand is dated July 14, 1919; whereas the action of the county com
missioners appears to have been taken on June 28, 1919. 

In accordance with the opinion of this department heretofore expressed, the 
certificate of the county auditor must be made at or before the time at which the com
missioners passed their resolution. 

I am therefore withholding my approval of said last named resolution. 
Respec.tfully, 

JOHN G. PRICE, 
Attorney-General. 
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561. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
ASHTABULA, NOBLE, VINTON, WARREN" AND WOOD COUNTIES. 

HoN. CLINTON COWEN, State Highway Commissioner, Columbu.s, Ohio. 

CoLUMBus, OHIO, August 9, 1919. 

562. 

APPROVAL OF BOND lSSUE OF COLUMBIANA COUNTY IN THE SUM 
OF $97,400.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, OHIO, August 11, 1919. 

563. 

APPROVAL OF BOND ISSUE OF SHAWNEE TOWNSHIP RURAL SCHOOL 
DISTRICT IN THE SUM OF $15,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLUMBus, OHIO, August 11, 1919. 

564. 

APPROVAL OF RESOLUTIONS PROVIDING FOR SALE OF RIGHT OF 
WAY CROSSING OVER ABANDONED OHIO CANAL IN FRAZEYS
BURG TO THE PITTSBURGH, CINCINNATI, CHICAGO AND ST. 
LOUIS RAILROAD COlfPANY. 

COLUMBUS, OHIO, August 14, 1919. 

HoN. JOHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR Srn:-I am in receipt of your letter of August 12, 1919, transmitting dupli

cate copies of resolutions providing for the sale of a right of way crossing over the aban
doned Ohio canal in the village of Frazeysburg to the Pittsburgh, Cincinnati, Chicago 
and St. Louis Railroad Company, for the sum of $500.00. 

I have approved said resolutions in their duplicate form as transmitted to me, 
and return the sap:J.e herewith. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

https://15,000.00
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565. 

TAXES AND TAXATION-CONSTRUCTION OF SECTION 3 OF SENATE 
BILL No. 187, (108 0. L. 924)-SPECIAL TAX FOR SCHOOLS IN YEAR 
1919---BUDGET COMMISSION'S AUTHORITY NOT APPLICABLE WHEN 
LEVY OF SPECIAL TAX APPROVED BY ELECTORS. 

Section 3 of senate bill 187 limiting the power of the budget commission with respect 
to the reduction oj school district levies does not apply unless proceedings have been taken 
under the first and second sections of the act, and the levy of the special tax is approved by 
a majority of the electors voting thereon at the special election held on August 12, 1919. 

COLUMBUS, Omo, August 14, 1919. 

HoN. C. M. CALDWELL, Prosecuting Attorney, Waverly, Ohio. 
DEAR Srn:-You request the opinion of this department on the interpretation of 

section 3 of senate bill 187, (108 0. L. 924), which provides for the levy of a special 
tax not to exceed a two mill rate by the board of education in the year 1919. The 
particular question concerning which you desire to be advised is as to whether or not 
the prohibition in section 3, in the following words, 

"nor shall such budget commission reduce the amount of all other levies made 
by any board below the amount allowed such board for the preceding year," 

applies to all budget commissions in the adjustment of all school district levies, or rather 
applies only in the event that action is taken under the bill. 

You submit other questions, but the answer to the one stated will-suffice for the 
purposes of your case. 

It is the opinion of this department that the provision in question applies only 
in the event of a favorable vote of the electors upon the submission of the question as 
provided in the earlier sections of the act. Section 3 in full is as follows: 

"If a majority of the electors voting on the proposition so submitted 
vote in favor thereof, upon the certification and canvass of such result it 
shall be lawful for such bo2,rd of education to levy taxes on the duplicate 
made up in the year 1919 at the aggregate rate so authorized for such pur
poses in addition to all other taxes for like purposes. Such levy shall be 
certified to the county auditor, who shall place it on the tax duplicate; it 
shall not be subject to any limitation on tax rates now in force, and shall 
not be subject to the control of the budget commission, nor shall such budget 
commission reduce the amount of ail other °levies made by any board below 
the amount allowed such board for the preceding year." 

It will be observed that the whole section is introduced by a condition, namely, 
the favorable vote of a majority of the electors upon the proposition submitted. All 
that follows in the section is governed by this condition. 

It is therefore apparent that the action of the budget commission with respect 
to school levies generally is not affected by senate bill 187, but the prohibition con
tained in section 3 thereof applies only in the event that a majority of the electors 
voting on the proposition of making a special levy vote in favor thereof. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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566. 

OFFICES COMPATIBLE-TEACHER WEAK SCHOOL DISTRICT-SCHOOL 
LIBRARIAN. 

A teacher emploiJed at the maximum rate of pay in a weak school district, which re
ceives state aid for teachers, is not prevented from being employed as a school librarian, 
but such duties must be performed before and after each day's recognized teaching periods 
and the payment of such librarian by the board of education from its contingent fund will 
not operate against such district receiving state aid for teachers to which it may be entitled. 

COLUMBUS, Omo, August 16, 1919. 

HoN. JoHN E. BLAKE, Prosecutino Attorney, McArthur, Ohio. 
DEAR Srn :-Acknowledgment is made of your request for an opinion on the 

following statement of facts: 

"The board of education of the Zaleski village schools employed G. S. 
to teach in their high school at eighty dollars per month for the school term 
beginning September 1, 1918, this being done in the regular manner accord
ing to the school laws of this state. They also employed her as librarian 
at the same meeting at ten dollars per month. The duties were performed 
before and after each day's teaching periods. For this extra work she was 
paid by the board of education out of the contingent funds. 

Question: Did the payment of the ten dollars per month to G. S. for 
this extra labor disqualify the Zaleski village schools from receiving state 
aid?" 

The sections bearing upon state aid for weak school districts are as follows (as 
amended in 107 0. L., p. 623), the same being in effect during the school term begin
ning September 1, 1918, the period covered by your question: 

"Sec. 7595. No person shall be employed to teach in any public school 
in Ohio for less than fifty dollars a month. When a school district has not 
sufficient money to pay its teachers such salaries as are provided in section 
7595-1 of the General Code, for eight months of the year, after the board of 
education of such district has made the maximum legal school levy, at least 
two-thirds of which shall be for the tuition fund, then such school district may 
receive from the state treasurer sufficient money to make up the deficit. 

Sec. 7595-1. Only such school districts which pay salaries as follmvs 
shall be eligible to receive state aid: Elementary teachers, without previous 
teaching experience in the state, fifty dollars a month; el,~mentary teachers 
having at least one year's professional training, fifty-five dollars a month; 
elementary teachers who have completed the full two years' course in any 
normal school, teachers' college or university approved by the superintendent 
of public instruction, sixty dollars per month; high school teachers not to ex
ceed an average of eighty dollars per month in each high school." 

Section 7596 G. C. was not amended in 107 0. L., but appears as originally passed 
in 103 0. L., 267. Section 7596 reads as follows: 

"Section 7596: Whenever any board of education finds that it will 
have such a deficit for the current school year, such board shall on the first 
day of October, or any time prior to the first day of January of said year, 
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make affidavit to the county auditor, who shall send a certified statement 
of the facts to the state auditor. The state auditor shall issue a voucher 
on the state treasurer in favor of the treasurer of such school district for the 
amount of such deficit in the tuition fund." 

However, in 107 0. L., p. 621, the above section 7596 G. C., was supplemented 
by the following section: 

"Section 7596-1: Whenever a school district receives state aid, as is 
provided for in section 7595-1 of the General Code, the board of education 
of such school district may refund any tuition indebtedness by issuing bonds, 
as is provided by section 5656 of the General Code. When such bonds are 
due, the amount and interest of the bonds shall be a part of the deficit for 
the current year, and shall be paid as state aid by the auditor of state as is 
provided by section 7596 of the General Code." 

Your attention is invited to the fact that section 7595 G. C. says that no person 
shall be employed to teach in any public school in Ohio and does not refer to any other 
service that may have been performed by a teacher, as a librarian, or otherwise. As 
an illustration, a weak school district under the schedule given in section 7595-1 G. C. 
might be paying an elementary teacher the minimum salary of $50.00 per month for 
teaching, and such person might be performing services as school janitor in addition, 
for possibly an additional $4.00 per month, or whatever figures the board of education 
and the teacher may have agreed upon. The performance by a teacher of duties 
outside of teaching for a board of education is not an unusual occurrence; in fact, 
questions of a teacher performing the duties of teaching and also of a janitor have 
even been carried into the courts, which have decided that a teacher cannot be com
pelled to perform janitor services under a contract as a teacher, but there is no objection 
to such teacher performing such extra service by voluntary arrangement. Such 
being the case, it would follow that where a teacher had performed duties outside of 
the teaching for the board of education, such as school librarian, as you indicate, it is 
eminently proper that such teacher should be paid for such additional service, for it 
must be performed by some person, and since it is not teaching, as indicated under 
section 7595 and section 7595-1 G. C., such sectiolll3 upon state aid to weak school dis 
tricts would not prevent such employe from performing such extra service outside of 
school hours and being compensated therefor. 

Attention is invited to the new enactment upon state aid for weak school districts, 
wherein certain of the above sections have been again amended in house bill 406, but 
suoh law is not effective until August 18, 1919. You further indicate that the person 
in question, while paid $80.00 per month, the maximum mentioned in section 7595-1 G. 
C. for high school teachers, which $80.00 per month was paid out of the tuition fiv1d, 
was also paid $10.00 per month for performing the duties of librarian, before and after 
each day's teaching, out of the contingent fund, and hence should not enter into any 
computation as regards the distribution of state aid. If it is the view of the board of 
education that the school in question should have a librarian, such board has ample 
authority to hire such employe, and the mere fact that a teacher is receiving the maxi
mum pay under the statute for teaching, ought not to prevent the board of education 
from employing such person for other minor work that was not teaching, provided 
such duties were performed outside of the school periods that are the recognized hours 
of duty of a teacher. 

It is therefore the opinion of the Attorney-General that a teacher employed at 
the maximum rate of pay in a weak school district, which receives state aid for teachers, 
is not prevented from being employed as a school librarian, but such duties must be 
performed before and after each day's recognized teaching periods, and the payment 
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of such librarian by the board of education from its contingent fund will not operate 
against such district receiving state aid for teachers to which it may be entitled. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

567. 

SCHOOLS-TUITION FROM OUTSIDE DISTRICTS PLACED IN CONTIN
GENT FUND-EXCEPTION IN CASE OF JOINT HIGH SCHOOL
WHEN CONTINGENT FUND MAY BE USED TO PAY SUPERINTEN
DENT-WHERE BOARD OF EDUCATION PAYS ITS TEACHERS 
:MORE THAN SALARIES PROVIDED IN SECTION 7595-1 G. C., DIS
TRICTS NOT ELIGIBLE TO STATE AID. 

1. The amount of tuition received by a school district from outside districts shall be 
placed in the contingent fund of the district receiving such payments, except where two or 
more school districts have joined to establish a joint high school, in which latter event the 
provisions of section 7595-4 G. C. would apply on and after August 18, 1919. 

2. Under section 7690 G. C. a board of education may use its contingent fund in the 
payment of a superintendent, after the tuition fund has proved inadequate. 

3. Where a board of education pays its teachers more than the salaries provided in 
section 7595-1 G. C. for teaching, such district is not eligible to state aid for weak school 
districts. 

COLUMBUS, OHIO, August 16, 1919. 

HoN. W. R. WHITE, Prosecuting Attorney, Gallipolis, Ohio. 
DEAR Srn:-Acknowledgment is made of the receipt of your request for an opinion 

upon the following statement of facts: 

"Two school districts having joined for high school purposes and both 
districts contributing to the cost of operation of the school-using money 
for that purpose from the contingent and tuition funds of the respective 
districts-have received tuition fees from outside school districts under section 
7747 of the General Code and placed it in the contingent fund of said high 
school under authority of section 7603 G. C. The state auditor in the calcula
tion of state aid claims this outside tuition fund should be placed in the tuition 
fund and not in the contingent fund. The question, therefore, is, should the 
outside tuition fund or fees be placed in the tuition fund or in the contingent 
fund? 

The second question we desire to know is, 'in calculating state aid, shall we 
include in the calculation a sum paid a superintendent hired under section 7690 
and paid under authority of section 7603 of the General Code from the tuition 
fund or shall a board pay a superintendent from the contingent fund and if so 
under what section of the law may it do so?' 

"The third question is, 'during the emergency caused by the war, 
many of the state aid schools were unable to employ teachers for the sums 
enumerated under section 7695-1 and in order to continue the schools they 
paid some of the teachers a greater sum than enumerated in the above men
tioned section by paying excess salaries from the contingent funds of their 
respective districts. Would this bar a school district from receiving state 
aid if it was otherwise entitled to same? " 
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In your first question you indicate that the state auditor, in his calculation of 
state aid, claims that the tuition received from outside districts, who send pupils to 
the high school in question, should be placed in the tuition fund and not in the contin
gent fund. Under existing law there is no provision in the statutes that this tuition 
received from foreign pupils shall be placed in any other fund than the contingent 
fund, for section 7603 G. C. reads in part as follows: 

"• • • Moneys coming from sources not enumerated herein shall be 
placed in the contingent fund." 

In a personal conference wit)l the auditor's department, the Attorney-General 
is advised that the state auditor does not in his computations add this outsid~ tuition 
fund to the tuition fund of the district, but has always placed it in the contingent 
fund, and the answer to your first question is, that under existing law, the tuition 
received from outside school districts should be placed in the contingent fund. 

Bearing upon your second question, section 7690, as amended in 107 0. L., 47, 
reads in part as follows: 

''Each board of education shall have the management and control of all 
of the public schools of whatever name or character in the district. It may 
appoint a superintendent of the public schools, truant officers, and janitors 
and fix their salaries. • • •" 

It is the intent of the law that the salaries of superintendents be paid from th!' 
tuition funcl, if possible, but where the tuition fund is not adequate in a district to make 
such payment, the board has authority to use any portion of its contingent fund to 
make up such salary, such authority appearing in section 7690 G. C., previously 
quoted. 

Attention is invited to the fact that house bill 406, which was filed in the office 
of the secretary of state May 19, 1919, and is therefore effective on August 18, 1919. 
clears U'p a number of these situations and provides in section 7595-1, as newly amended 
in paragraph (e) of such section, dear authority for the payment of superintendents· 
salaries from the tuiticn fund. 

Bearing upon the question of where two or more school districts have joined 
to establish a joint high school, the question of state aid for one or more of such di&
tricts is covered as follows in section 7595-4: 

I 

"Whenever two or more school districts have joined pursuant to sec
tion 7669 to establish a joint high school, and one or more of such school dis
tricts makes application for such state aid to cover a probable deficiency in 
the tuition fund, then a condition precedent to the determination and ren
dering of such state aid the high school committee shall place in the tuition 
fund that part of tuition received from other districts which represents the ex
pense for salaries of teachers as computed pursuant to section 7736. And 
the school district applying for such aid shall, in placing in a separate fund its 
contribution to the high school committee pursuant to section 7671, pay 
out of its tuition fund only that part of the total contribution which repre
sents the needs of the high school committee for salaries of the high schoo I 
teachers. And such high school committee in its disbursements of moneys 
from the tuition fund shall be governed by the limitations of section 7595-1 
of the General Code." 

It may be said that until house bill 406 takes effect on August 18, 1919, the matter 
of payment of a superintendent is nowhere directly touched upon in the statutes 
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as to what fund he should be paid, except in section 7603 G. c:, which you cite and. 
which reads as follows: 

"The certificate of apportionment furnished by the county auditor t-0 
the treasurer and clerk of each school district must exhibit the amount of 
money received by each district from the state, the amount received from any 
special tax levy made for a particular purpose, and the amount received 
from local taxation of a general nature. The amount received from the 
state common school fund and the common school fund shall be designated 
the 'tuition fund,' and be appropriated only for the payment of superinten
dents and teachers. Funds received from special levies must be designated in 
accordance with the purpose for which the special levy was made and be 
paid out only for such puri;ose, except that, when a balance remains in such 
fund after- all expenses incident t-0 the purpose for which it was raised have 
been paid, such bdmce will become a part of the contingent fund and the 
board of education shall make such transfer by resolution. Funds received 
from the local levy for general purposes must be designated so as to cor
respond to the particular purpose for which the levy was made. Moneys 
coming from sources not enumerated herein shall be placed in the contin
gent fund." 

In many instances it w~,s felt that after the tuition had been collected from the
outside districts and resulted in a largely centralized school, that sooner or later had 
a superintendent, such tuition p~,yments from foreign pupils placed in the contingent 
fund under section 7603, should be used in meeting the expenses incurred by having 
such superintendent. Under existing law, and in the absence of a specific rule, it 
would seem that the superintendent should be paid from the tuition funcl, if such 
fund will permit it, but there is nothing in the law which prevents the board of ed-
ucation from paying part of a superintendent's salary, if necessary, from the con
tingent fund, and su-ch authority may be said to exist under section 7690, above quoted. 

Coming to your third question, you say that during the emergency caused by 
the war, many of the state aid schools were unable to employ teachers for the scale 
mentioned in section 7595-1, and that in order to continue the schools they paid some 
of the teachers a greater sum than the amounts mentioned in section 7595-1, but such 
existing salaries were paid from the contingent fund of their respective districts. You now 
desire to know whether this emergency action taken during the war would prevent 
such districts from receiving state aid, if they were otherwise entitled to same. 

The state aid statute is mandatory as to the salaries to be paid trachers for teach
ing and in order for a school district to be eligible for state aid, it must comply strictly 
with the provisions of section 7595-1 G. C., and if a district paid more than the sal
aries named therein, it could not make a proper certification to the state auditor as 
required in the application for state aid, and would not be eligible for such aid. 

It is therefore the opinion of the Attorney-General that: 
1. The amount of tuition received by a school district from outside districts 

shall be placed in the contingent fund of the district receiving such payments, ex
cept where two or more school districts have joined to establish a joint high school, 
in which latter event the provisions of section 7595-4 G. C. would apoly on and after 
August 18, 1919. 

2. Under section 7690 G. C. a board of education may us:i its contingent fund 
in the payment of a superintendent, after the tuition fund has proved inadequate. 

3. Where a board of education pays its teachers more than the salaries provided 
in section 7595-1 G. C., for teaching, such district is not eligible t-0 state aid for weak 
school districts. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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568. 

SCHOOLS-FUNDS RAISED UNDER SENATE BILL INO. 187, (108 0. L. 924) 
HOW DISTRIBUTED-TWO-THIRDS FOR TUITION PURPOSES NEED 
NOT BE OBSERVED. 

Funds raised under the provisions of senate bill 187 need not be divided so that two
thirds of the proceeds of such levy shall be for tuition purposes; the aggregate of such levy 
can be for any or all school purposes and it is for the board of education to say. 

COLUMBUS, Omo, August 16, 1919. 

HoN. A. V. DONAHEY, Awiitor of State, Columbus, Ohio. 
DEAR Srn:-Acknowledgment is made of your request for an opinion on the follow

ing question: 

"If a school district desires to come within the class of weak s'chool dis
tricts to which aid is rendered pursuant to H. B. No. 406, which goes into 
effect this month, and such districfavails itself of the provisions of senate 
bill No. 187 (108 0. L. 924) and in doing so raises money by levying for 
current expense, must two-thirds of the money so raised be placed to the 
credit of the tuition fund pursuant to the provisions of section'.s 7594-1 and 
7595-1 G. C.?" 

Your attention is called to the fact 1#J.at house bill No. 406 bearing upon state 
aid to weak school districts goes into effect on August 18, 1919, and not during July, 
1919, as you indicate. On the other hand, senate bill No. 187, which permits boards 
of education to call a special election for August 12, 1919, for the purpose of authorizing 
the board by vote of the people to levy taxes outside of all limitations for the purpose 
of meeting deficiencies in current revenues, became effective when filed in the office 
of the secretary of state on July 7, 1919, as section 4 of said senate bill No. 187 is an 
emergency clause. From this it will be noted that house bill No. 406 is not effective 
until after such election of August 12th, as provided _in Senate bill No. 187, has been 
held. 

Senate bill No. 187 reads as follows: 

"AN ACT 

To authorize boards of education to levy taxes outside of all limitations 
for the purpose of meeting deficiencies in current revenues. 

Be it enacted by the General Assembly of the State of Ohio: 
Section'!. In lieu of proceeding under an act entitled 'An act to authorize 

the taxing authorities of counties, municipal corporations, townships and 
school districts to fund deficiencies in operating revenues for the year 1919, 
issue bonds and to levy taxes for such purposes but not otherwise,' the board 
of education of any school district may levy in the year 1919 not to exceed two 
mills for any and all purposes for which such boards may levy taxes, upon securing 
the approval of the electors of such district in the following manner: 

By resolution passed by an affirmative vote of a majority of all its mem
bers elected or appointed, such board may order that the question of levying 
such tax, at a rate to be fixed therein, shall be submitted to the electors of 
the district at a special election to be held therein on Tuesday the twelfth 
day of August, 1919. A copy of such resolution shall be certified to the 
deputy state supervisors of elections of the county or counties in which the 
district is situated. The deputy state supervisors shall prepare the ballots 
and make the necessary arrangements for the submission of such question. 
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The result of the election shall be certified and canvassed in like manner as all 
regular elections for the election of members of boards of education. Notice of 
such election for not less than ten days shall be given by the deputy state 
supervisors of elections in one or more newspapers printed in the district, once 
a week on the same day of the week for two consecutive times prior thereto. 
If no newspaper is printed therein such notice shall be posted for ten days 
prior to the election in five conspicuous places in the district, and published as. 
aforesaid in a newspaper of general circulation therein. A notice substan
tially in the following form shall be sufficient: 

NOTICE OF SPECIAL ELECTION. 

Notice is hereby given that a special election will be held in the • • • 
school district, Ohio, on Tuesday the twelfth day of August, 1919, to determine-
whether an additional tax levy of ____ mills, outside of all limitations, for the 
year 1919, shall be made for school purposes in such district. 

The expense of giving such notice shall be certified by the deputy state
supervisors to the clerk of the board of education and shall be paid as expenses 
of notices of school elections are paid. 

Section 2. The ballots used at such election shall indicate the name
of the school district and further shall be in form as follows: 

'For additional tax levy of * * * mills for the year 1919, for school 
purposes. Yes.' 

'For additional tax levy of * • * mills for the year 1919, for school 
purposes. No.' 

Section 3. If a majority of the electors voting on the proposition so
submitted vote in favor thereof, upon the certification and canvass of such 
result it shall be lawful for such board of education to levy I.axes on the duplicate 
made up in the year 1919 at the aggregate rate so authorized for such purposes in 
addition to all other taxes for like purposes. Such levy shall be certified to the
county auditor, who shall place it on the tax duplicate; it shall not be sub
ject to any limitation on tax rates now in force, and shall not be subject to the 
control of the budget commission, nor shall such budget commission reduce the 
amount of all other levies made by any board below the amount allowed such 
board for the preceding year. 

Section 4. This act is hereby declared to be an emergency law necessary 
for the immediate preservation of the public peace and safety. The necessity 
therefor lies in the fact that in many school districts of the state, under the 
limitations on tax levies provided by law, deficiencies exist in operating 
revenues, arising from the abnormal increase of operating expenses and the 
desirability of increasing the compensation of school teachers; so that unless 
afforded extraordinary means of raising revenues the boards of education of 
such district will be unable to carry on the function of public education until 
permanent revenues can be provided. Therefore this act shall go into im
mediate effect." 

It will be noted that section 1 of senate bill No. 187 provides that such levy not 
to exceed two mills can be made for "any and all purposes," which means that the
board of education could levy the entire two mills (or any portion of such two mills) 
for tuition purposes or any deficiencies existing in current revenues, for the law says. 
that such levy can be made for any purpose for which a board may levy taxes. The 
law does not specify what the levy shall be for specificall.f, but says "school purposes," 
which covers the entire list of school activities by any board and the expense attendant. 
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thereto. Even the ballot form which shall be used says "school purposes" and that 
will be the subject the electors will pass upon. The intent of the act seems to have 
been to provide boards of education with temporary revenues for "operating ex
penses" and "increasing the compensation of school teachers" (section 4) until per
manent revenues can be provided, and from such language it is apparent that the 
general assembly left to each individual board of education the question of how they 
should spend the amount arising from the levy that might be voted by the eijc}ctors 
on August 12th, for each board in preparing its resolution would set its levy figin-es 
(two mills or less) after considering (1) what deficiencies were to be met and (2) the 
amount that the levy would bring in based on the tax duplicate in that district. No 
two districts would likely have the same deficiency figures for the same pu ·poses or 
the same tax·duplicate total to be levied upon. 

Section 3 of senate bill No. 187 provides that the levy at the aggregate rate au
thorized on August 12th "shall be in addition to all other taxes for like purposes," 
and further that "such levy * * * shall not be subject to the control of the budget 
.commission," which commission is the subject matter of new section 7594-1 G. C., 
cited by :you in house bill No. 406, 1'-hich is effective on August 18, 1919, and reads 
as follows: 

"Whenever the board of education of a school district attaches to its 
budget a certification that it intends to make application for state aid pur
suant to sections 7595-1 and 7595-2 of the General Code, and that it is en
titled thereto, the budget commission shall proceed to make adjustments in 
accordance with the provisions of section 5649-3c, but shall lay such adjust
ment aside and thereupon proceed to make an adjustment which shall allow 
to such school district a levy of not less than four mills exclusive of the levy 
necessary to provide for indebtedness incurred prior to 1911 or incurred by 
a vote of the pecple.. This last adjustment shall be certified by the budget 
commission pursuant to section 5649-3c. If it should thereafter appear that 
such school district did not so apply for such state aid or was not entitled· 
thereto, then the adjustment first made and laid aside as above provided 
shall be deemed to be the final adjustment and the county auditor shall dis
tribute, or redistribute the proceeds of tax collections in accordance with 
such first adjustment, or if such school district has received its distribution of 
the tax collections, the county auditor shall deduct from the sum due the 
school district on the distribution of the tax collections next following, 
the sum necessary to make such redistribution of tax collections." 

Section 7595-1 G. C. reads in part as follows: 

"A school district may make application for state aid to cover deficien
cies in its tuition fund by filing with the auditor of state an application there
for in such form as the auditor of state shall prescribe, and by first com
plying and showing compliance with the following conditions: 

1. It shall place in the tuition fund at least two-thirds cu the proceeds 
of the levy as adjusted by the budget commission pursuant to section 7594-1." 

Answering your question direct then, it is noted that state aid is governed by 
the adjustment made by the budget commission as indicated in house bill 406, while 
.senate bill 187 clearly provides that the funds arising from a levy voted under that 
act are not subject to any control of the budget commission. Hence the budget com
misson cannot consider the amounts arising from proceedings under senate bill 187 in 
making their adjustment of two-thirds of the school levy for the tuition fund, which 
~ertification to the state auditor is necessary in order to secure state aid. 
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Senate bill 187, which is an emergency enactment, provides that: 
1. The board of education may levy the tax not to exceed two mills for any 

pl.J.Illose, that is to say the whole levy could be for one purpose, which might or might 
not be for tuition. 

2. The rate so authorized is a levy in addition to the existing levy for the same 
purpose, and which has been passed upon by the couoty budget commission. 

3. The levy authorized by senate bill 187 is beyond the control of the budget 
commission, and such commission cannot take cognizance of any proceedings under 
senate bill 187, for the purpose of reducing the amount of other levies below that al
lowed for the preceding year. 

4. The emergency act (senate bill 187) is for providing additional revenues to 
care for deficiencies, increased operating eiqienses and increased compensation for 
teachers, and it is for each board Qf education to say what the increased levy shall be 
for, and it may be for one purpose, two purposes or all purposes. 

It is therefore the opinion of the Attorney-General that funds raised under the 
provisions of senate bill 187 need not be divided so that two-thirds of the proceeds of 
such levy shall be for tuition purposes; the aggregate of such levy can be for any or 
.all school purposes and it is for the board of education to say. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

569. 

SHOOTING ON SUNDAY-SECTION 13048 G. C. PROHIBITS-APPLI
CABLE TO CIVILIAN RIFLE CLUBS. 

There are no exceptions to section 13048 G. C., prohibiting any person over fourteen 
years of age from engaging in shooting on Sunday and member.q of civilian rifle clubs may 
not legally engage in shooting on that day of the week. 

CoLmi:Bus, Omo, August 16, 1919. 

HoN. RoY E. LAYTON, Adjutant General, Columbus, Ohio. 
DEAR Srn:-Acknowledgment is made of the receipt of your request for the 

-Opinion of this department as follows: 

"There are now between fifty and sixty civilian rifle clubs in the state 
of Ohio, organized under the rules of and recogr.ized by the National Rifle 
Association, which in turn is recognized and supported by the war depart-· 
ment. Guns and ammunition are furnished by the federal government 
through these clubs. None of these clubs can be maintained or organized 
without the approval of the adjutant general of the state. I mention these 
facts in order to show their official standing. 

Most of these clubs have rifle ranges in the country. Is it legal for the 
members of these clubs to shoot on Sunday? That is, do you know of any 
reason why the members of these clubs cannot go to these ranges and shoot 
and practise on Sunday, in the daytime of course, shooting officially under 
rules and regulations of the club? If no Sunday laws are violated the only 
other objection that might be made by farmers within the vicinity, so far as 
I can see, would be to the noise. Of course all proper precautions are taken 
at these ranges to protect life and property." 
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Section 13048 G. C. of chapter 13, entitled "Sabbath Desecration," is pertinent; 
to your inquiry. This section in part provides: 

"Whoever, being over fourteen years of age, engages in • * • shoot
ing on Sunday, on complaint made within ten days therafter, shall be fined 
not more than twenty dollars or imprisoned not more than twenty days, or 
both." 

This is a general law having uniform operation, and in the absence of special' 
exceptions therein, in favor of the clubs or associations referred to in your letter, or 
in other sections of the law, would apply to and prohibit the members of such clubs 
from shooting on Sunday. 

This department is aware of no such exceptions and this results in a negative
answer to your inquiry. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

570 

SCHOOLS-LEVIES-SECTION 3 OF SENATE BILL No. 187 (108 0. L. 924) 
PROHIBITS THE BUDGET COMMISSION FROM REDUCING THE 
AMOUNT OF OTHER LEVIES MADE BY BOARD OF EDUCATION 
BELOW AMOUNT FIXED BY BUDGET COMMISSION FOR PRECED
ING YEAR. 

By virtue of section 3 of senate bill No 187, "/,o authorize boards of education to levy 
taxes outside of all limitations," etc., the lntdget commission, in the event of a favorable 
vote of the electors on the question of making a special tax levy therein provided for, is pro
hibited from reducing the amount of other levies made by the board of education below the 
amount fixed by the budget commission for the preceding year. The rate of the levy for 
the preceding year is not to be taken into consideration. 

CoLUMBus, Omo, August 16, 1919. 

Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-! have been asked by the city attorney of Columbus to interpret 

section 3 of senate bill No. 187, (108 O. L. 924) "to authorize boards of education to 
levy taxes out side of all limitations," etc., with respect to the provisions thereof 
limiting the power of the budget commission, in the event of a favorable vote of the 
electors on the proposition to levy additional taxes, with respect to the adjustment 
of other levies made by the board. 

The language in question is as follows: 

"* • • nor shall such budget commission reduce the amount of all other 
levies made by any board below the amount allowed suich board for the pre
ceding year.' 

The question submitted is as to whether the budget commission is prohibited 
by this provision from reducing the amo'IJ1)t of money produced by other levies made 
by the board of education for the year 1919, or whether the budget commission is 
prohibited from reducing the rate of the levies made for the preceding year, regard-



ATTORNEY-GENERAL, 1015 

less of the fact that a much larger duplicate would produce a much larger tax revenue 
if the rate of the board of education levies were to remain the same. 

This question is of such general interest that I venture to address an opinion to 
the tax commission in answer to it. 

It is the opinion of this department that neither of the two meanings above sug
gested is to be given to the language in question. The clause requires in practice 
a comparison of two things. (1) The amount of the other levies made by the board 
for the year 1920, and (2) the amount allowed such board for the year 1919. This 
comparison is to be made by the budget commission and its action is to be guided 
<;hereby, i:o the end that the result shall b~ (3) a certain thing with respect to the of
ficial action of the budget commi'5sion. 

Suppose we begin by ascertaining what the official action of the commission under 
the Smith one per cent law, so called, is. It is ;;lear that under section 5649-3c G. C. 
this action is expressed in terms of amounts and not of rates. The following quota
tion from that section shows this: 

"If such total is found to exceed such authorized amount * * * the 
budget commissioners shall adjust the various amounts to be raised so that 
the total amount thereof shall not exceed in any taxing district the sum author
ized to be levied therein. In making such adjustment the budget commis
sioners may revise and change the annual estimates contained in such budgets, 
and may reduce any or all of the items in any such budget, but shall not 
increase the total of any such budget, or any item therein. The budget com
missioners shall reduce the estimates contained in any or all such budgets by 
such amount or amounts as will bring the total for each * * * taxing 
distric~ within the limits provided by law. 

When the budget commissioners have completed their work they shall 
certify their action to the county auditor, who shall ascertain the rate of taxes 
necessary to be levied upon the taxable property * * * of such * * * 
taxing district * * * and place it on the tax list of the county." 

The budget commission deals with amounts, though it is true that in so doing it 
is enforcing limitations which according to the Smith law in its present form are ex
pressed in terms of rates only. Having fixed amounts, its action is certified to the 
county auditor who determines rates. Therefore it is clear that what the budget 
commission is required to do under the Smith law and conversely what it is prohibited 
from doing under Sec. 3 of senate bill Xo. 187, both relate ultimately to the amount 
of taxes to be levied and must be expressed in terms of amount. We may therefore 
say that the language in question means that the budget commission shall not re
duce the amount of money to be raised by levies on the grand duplicate of taxable 
property below a certain figure. 

Obviously, if two things are to be compared, they must be capable of comparison. 
Therefore the thing with which the amount to be raised by property taxation, other
wise than under favor of S. B. No. 187 is to be determined, according to the provis
ions of Sec. 3 thereof, must, as the section itself has it, be an "amount." Here the 
ultimate question is encountered. The phrase is "the amount allowed by such board 
for the preceding year." Does this mean the amount that would be produced on 
the current duplicate by the rate computed by the county auditor upon the allowance 
for the preceding year; or does it mean the amount actually allowed for the preced
ing year in dollars and cents? This is the question presented. 

There is· another possibility suggested by the letter of the city attorney, viz., 
that the clause may mean the amount actually produced by the levy for the preced
ing year. Occasionally there is a variation between the amount fixed by the budget 
commissioners and tr.mslated into terms of rates on the basis of an estimated dupli-
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cate and the amount actually yielded by the extension of the rate on the duplicate
as ultimately fixed, which may be either greater or less than the amount fixed by the 
budget commission. 

The opinion of this department is that the amount actually allowed by the budget 
commission for the preceding year is the test. Referring again to section 5649-3c 
G. C., it is observed that the only thing in the nature of an allowance which is (Jro
vided for there:n, pertains to an amount. The rate is fixed by mere calculation OD 
the basis of the estimated duplicate and the amount so fixed. This calculation is 
a ministerial act to be performed by the county auditor. It is both theoretically 
and practically inexact to say that the budget commission or anybody else "allows" 
the rate. It is theoretical'y inexact because of the express language of sertion 5649-3c 
G. C. It is practically inexact because of the limitation expressed in section 5649-3d 
G. C., which prohibits the making of appropriations "for a greater amount for such 
purpose than the total amount fixed by the budget commissioners, exclusive of re
ceipts and balances." That is to say, even though it should happen by reason of an 
unexpected increase in the duplicate on the basis of which by estimation the rates- -
were computed, an amount of revenue from taxation should be produced in excess of 
that fixed by the budget commission in terms of dollars and cents, such amount is
not available for appropriation and expenditure. 

Sec. 3 of S. B. No. 187 does 110t say in terms that the criterion shall be "the amount 
allowed by the budget commission;" but inasmuch as the budget commission is the 
only tribunal which has any authority to allow anything, it is clear that the omitted 
words are inferentially in the statute. 

To read into the statute the opposite meaning suggested by the i'nquiry of the 
city attorney would be to do extreme violence to its terms; whereas, to construe it as. 
has been intimated, would give it literal effect. · 

It is therefore the opinion of this department, as previously stated, that the budget. 
commission's authority to act under section 5649-3c G. C. is, in the event of a 
favorable vote of the electors upon the question of levying extra taxes for school pur
poses as authorized by S. B. No. 187, limited by section 3 of said act only to the ex
tent that the other levies made by such board and subject to adjustment in the year-
1919 shall not be reduced in amount below the amount fixed by the budget commission 
as the aggregate of such levies for the preceding year; and that in applying this lim
itation the matter of rate, is to be entirely ignored. 

Respectful.ly, 
JOHN G. PRICE, 

Attorney-General. 

571. 

ROADS AND HIGHWAYS-COUNTY COMMISSIONERS ABANDONED 
ROAD IMPROVEMENT PRIOR TO LETTING OF CONTRACT
ASSESSMENTS MADE INTO COUNTY TREASURY BY VIRTUE OF 
SECTIONS 6922 AND 6923 G. C.-HOW COUNTY SHOULD REPAY 
INSTALLMENTS OF SUCH ASSESSMENTS. 

Where road improvement proceedings, undertaken by county commisswners, are 
abandoned prior to the letting of a contract but subsequent to the coming into the county 
ttreasury of accruals from an assessment made by virtue of sections 6922 and 6923 G. C. 
the P'fOceeds of a sale of bonds in said proceedings having been pl,aced in the sinking Jund 
(or the redemption of such bonds,-HELD, 

That the county should repay to the persons who originally paid them to the county 
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ihe installments of such assessment, without reference to whether there has been a sale of 
the ajfected trad subsequent to the attaching of the lien of the assessment. 

COLUMBUS, OHIO, August 16, 1919. 

HoN. LEWIS &roUT, Prosecuting Attorney, Wapakoneta, Ohio. 
DEAR Srn:-Receipt is acknowledged of your communication submitting for an 

-opinion the following: 

"Bonds were issued and sold for the construction of the Wapakoneta
Roundhead road in this county. Thereafter assessments were levied and 
three payments have been made on the assessments. No work was done 
on this improvement, and by resolution of the commissioners the improve
ment was abandoned, and this improvement was incorporated in a state road 
improvement. The county commissioners have ordered that the assessments 
be refunded. 

Who constitute the legal claimants for refunders on tracts of land which 
have been disposed of, sold or conveyed during the period covered by the 
payments on this improvement? " 

In addition to the foregoing, it has been ascertained upon correspondence and 
in a personal interview with you that the proceeds arising from the sale of the bonds 
in question have been put into the sinking fund for the redemption of the bonds; and 
that the original improvement proceedings had their inception subsequent to the 
date on which the so-called White-Mulcahy act (107 0. L. 69) became effective. 

Coming to your question: Assessments under the White-Mulcahy act are, as 
io improvements undertaken by the county commissioners, provided for by sections 
6922 and 6923. Said section 6922, after setting forth the method of arriving at the 
amount of the assessment as to each tract of land concerned and the confirmation of 
the assessments by the county commissioners, concludes with this sentence: 

"Such assessments, when so approved and confirmed, shall be a lien on the 
1and chargeable therewith." 

Section 6923 provides for a special assessment duplicate and the payment of the 
:assessment in twenty semi-annual installments. 

Now that your county <'ommissioners have ordered that these assessments be 
refunded, because of the abandonment of the original proceedings, it is quite clear that so 
far as the county is concerned refunder should be made to those persons who paid 
the assessment to the county, and this is true without regard to the present owner
ship of the tract of land as to which the assessment was paid. Quite clearly, any 
arrangements made between grantor and grantee in the case of the sale of a tract of 
land subsequent to the attaching of the lien of the assessment are private contract
ual matters with which the county has nothing to do. 

As a matter of wrrect procedure it is suggested that claims for refunder on account 
of the payment of the assessment installments in question be paid only upon presen
tation and allowance as provided in sections 2460 and 2572 G. C. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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572. 

SCHOOLS-''FULL TIME" TEACHER AND PART TIME TEACHER DIS
TINGUISHED-UNDER HOUSE BILL No. 406, (108 0. L. 431), TEACHERS 
CAN BE COMPENSATED FOR PERFORMANCE OF DUTIES AS PRIN
CIPALS OR SUPERINTENDENTS-SUPERINTENDENT OF PUBLIC 
INSTRUCTION SHALL CERTIFY TO SAME-WHEN TUITION FUND· 
IS AVAILABLE FOR PAYMENT OF TEACHERS, PRINCIPALS OR 
SUPERINTENDENTS OR ADDITIONAL COMPENSATION PAID 
TEACHERS WHO PERFORM EXTRA DUTIES-SCALE OF SALARIES 
IN SECTION 7595-1 G. C. IS FOR TEACHING DONE BY TEACHERS 
AND NOT FOR DUTIES OR SUPERINTENDENT OR PRINCIPALS. 

1. A ''full time" teacher is one who performs the duties of teaching during the whole
of the regularly prescribed school hours in a district, and a part time teacher is one who
performs hours of teaching seroice which are a fractional part of the whole of the regularly 
prescribed school hours in a school district. 

2. Under house bill 406, effective August 18, 1919, additional salaries can be paid 
teachers as compensation for duties performed as principals or superintendents, but if 
additional salaries are paid as compensation for duties perf orined by teachers as principals 
or superintendents, the state superintendent of public instruction shall first certify that 
such additional duties are required and performed. 

3. The tuition fund in a school district can be used Jo!- the payment of teachers, 
principals or superintendents and also additional compensation paid teachers who perform 
extra duties as principals or superintendents, and a district whose tuition Jund is ~t· 
sufficient to meet the obligations provided for in paragraph 5, section 7595-1, is entitled 
to state aid. 

4. The scale of salaries provided for in paragraph 3 of section 7595-1 is a scale of 
salaries for the teaching done by teachers and not for performing the duties of superintendent 
or principal. 

CoLuMBus, Omo, August 16, 1919. 

HoN. A. V. DONAHEY, Auditor of State, Columbus, Ohio. 
DEAR Srn:-Acknowledgment is made of the receipt of your request fc.r an opinion 

upon the following statement of facts: 

"Under the recently enacted Freeman law, being H. B. 406, (108 0. L. 
431), and which soon goes into effect, a school district applying for state aid is 
required as to high schools to pay an averege salary of $90.00 per month. 
The act also provides that the salary of principals and superintendents and 
part time principals and superintendents shall, under certain conditions, be 
paid out of the tuition fund and therefore become factors in determining the 
sum of state aid. 

We are being advised by many county boards and also bi.>ards of educa
tion that contracts have or are being entered into under which high school 
teachers a-re employed to teach full time at a salary of $90.00 per month, 
and are also. b'eing engaged to have general charge of the discipline of the 
schools, to look after playgrounds during intermissions, to prepare courses of 
study and hold weekly conferences with the other teachers, and also to attend 
meetings of the board of education. 

It is apparent to us that some of these duties requiring the employe to 
devote some time in addition to the regular time prescribed for teaching. 
The doubt in dur mind is this: 

Whether or not a teacher employed for full time is employed for each 
school day as an entirety, or for such time as the regularly prescribed school 
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hours call for, and consequently whether or not he can-having been em
school day as an entirety, or for such time as the regularly prescribed school 
ployed as a teacher for full time-be additionally compensated for duties to 
be performed each school day in iiddition to his work as teacher. If so, can 
the district receive state aid for all or any part of such salary." 

Bearing upon the above question, your attention is first invited to the fact that 
"house bill No. 406, covering the issuance of state aid for weak school districts, is not 
effective as law until August 18, 1919. 

You now ask whether a teacher employed fer full time, as indicated in said house 
bill 406, is employed for each school day as an entirety or for such time as the regularly 
-prescribed school hours call for, and whether following such employment for full time 
as a teacher such employe ran be additionally compensated for duties to be performed 
each school day, in addition to his work as teacher, and if so, can the district in question 
,receive state aid for all or any part of such salary. 

Pertinent parts of such new law read as follows: 
"Section 7595-1. A school district may moke application for state aid to 

cover deficiencies in its tuition fund by filing with the auditor of state an 
application therefor in such form as the auditor of state shall prescribe, and 
by first complying and showing compliance with the following conditions: 

1. It shall place in the tuition fund at least two-thirds of the proceeds 
of the levy as adjusted by the budget commission pursuant to section 7594-1. 

2. It sh;:tll place in the tuition fund the whole sum cf the state common 
school fund and interest on the common school fund received by the district. 

3. It shall pay its teachers neither more or less than the following 
salaries: In elementary schools, teachers without having less than one 
year's professional training or less than three years' teaching experience in 
the state, sixty dollars per month; teachers having at least one year profes
siollal. training or three years' teaching experieI1ce in the state, sixty-five 
dollars a month; teachers having completed the full two years course in any 
normal school, teachers' college or university approved by the superintendent 
of public lllstruction, or who have had five years' teaching experience in the 
state, seventy-five dollars a month. In high school);; inclusive of joint high 
school districts, an average of ninety dollars a month in each high school. Such 
salaries shall be for full time and in high schools if any teacher be not employed 
full time, then, in computing the average, the salary for each hour of service 
paid such part time teacher shall, for the purposes of the calculation, be 
multiplied by the number of full time hours in each month, and the sum so 
ascertained shall be assumed to be the salary paid such part time teacher. In 
no case shall a teacher be employed at less than sixty dollars per month for 
full time, or at the rate of sixty dollars per month for part time. 

4. It shall maintain its schools for eight months in e.\ch year. 
5. It shall not transfer or cause to be transferred to any other fund any 

moneys that may be in the tuition fund. Nor shall it expend any moneys 
that may be in the tuiton fund except for the following purposes: 

(a) Payment of salaries of teachers. 
(b) Payment of expenses for attending institute. 
(c) Payment of temporary loans incurred to meet current expenses in 

anticipation of revenue which would accrue to the tuition fund. 
(d) That part of tuition payable to other school districts whic_h 

represent the expense of teachers' salaries as computed pursuant to section 
7736. . , 

(e) Salaries of principals or superintendents, or additional salaries 
paid teachers as c·ompensation for duties performed as principals or super-
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intendents. Provided, however, that, if additional salaries are paid as com
pensation for duties performed by teachers as princjpals or superintendents, 
the state superintendent of public instruction shall first certify that such 
additional duties are required and performe'd. 

6. The county auditor in making his deductions pursuant to sec'tion 
4744-3 of the General Code shall deduct two-thirds of the total sum from 
the two-thirds yield of the tax levy which is distributable to the tuition fund 
pursuant to this se'ction, and the remaining one-third from tlie remaining 
part of the yield of such tax levy. 

Sec. 7595-2. The application to the state auditor for state aid shall 
be filed between the first day of September and the first day of October for the 
then current school year, and upon demand of the state auditor the books: 
or any r~cords of the school district shall be transmitted to the auditor of 
state. The application shall be accompanied by the'copy of the ciistribu
tion of the county auditor made on the preceding August settlement, and 
an estimate of the county auditcr showing the probable yield and distribu
tion of the taxes, state wmmon school fund and interest on the common 
school fund to be distributed to such district on the February sett1ement 
next following, together with a copy of his balance sheet as the same appears: 
on his school fund distribution record for the school year for which such ~p
p1ication is made. 

Sec. 7595-3. Upon receipt by the auditor of state of such application, 
and satisfying himself in all things essentitl to his proper determination of 
the right of such district to have aid from the state, he shall determin'e the. 
probable deficiency that wi11 exist in the tuition fund of such school district. 
Should there be ascertained to be a probable deficiency therein the state 
auditor shall issue his voucher for the issuance of a warrant on the treasurer 
of state in favor of such school district for the sum of suc,h rrJbable de
ficiency, against any funds appropriated for such purposes then being in the 
state treasury. Should the fund available for the payment of such state aid be 
insufficient to pay the total sums so found due the several districts making ap
plication for and ent~led to such aid, the auditor of state shall apportion 
the whole available fund among the districts entitled to such aid. 

Sec. 7595-4. Whenever two or more school districts have joined pur
suant to section 7669 to establish a joint high schod, and one or more of such 
school districts makes application for such state aid to cover a probable de
ficiency in the tuition fund, then a condition precedent to the determination 
and rendering of such state aid the high school committee shall place in the 
tuition fund that part of tuition received from other districts which repre
sents the expense for salaries of teachers as computed pursuant to section 
7736. And the school district applying for such aid shall, in placing in a 
separate fund its contribution to the high school committee pursuant to 
section 7671, pay out of its tuition fund only that part cf the total contribu
tion which represents the needs of the high school committee .for salaries of 
the high school teachers. And such high school committee in its disburse
ments of moneys from the tuition fund shall be governed by the limitations 
of section 7595-1 of the General Code." 

It will be noted that under section 7595-1 a schoo~ district may make application 
for state aid to cover deficiencies in its tuition fund and the law does not treat upon 
any deficiencies that may E>xist in any other fund, the view being to keep the tuition 
fund as strong as possible in any district by rendering state aid where the school dis
trict in question is net able to pay the salaries indicated in the scale mentioned in 
paragraph 3 of such section. Bearing upon your direct question, paragraph 3 says: 
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"It shall pay its teachers neither more nor less than the following sal
aries: • • • Such salaries shall be for the full, time and in high schools 
if any teacher be not employed full time, then in computing the average, the sal
ary for each hour of service paid such part time teacher .shall, for the purposes of 
the calculation, be multiplied by the number of full time hours in each month, 
and the sum so ascertained shall be assumed to be the salary paid such part 
time teacher * * •." 

Paragraph 5 says in part: 

"* * • Nor shall it expend any moneys that may be in the tuition fund 
except for the following pu,rposes: 

(a) Payment of salaries of teachers. 
* • • • • • • • • 

(e) Salaries of principals or superintendents, or additional salaries paid 
teachers as compensation for duties performed as principals or superintendents. 
Provided, however, that, if additional salaries are paid as compensation for 
duties performed by teachers as principals or superintendents, the state super
intendent of public instruction shall first certify that such additional duties 
are required and performed." 

Bearing upon your question as to what is meant by the words that such salaries 
shall be for full time, it is noted that in the same paragraph 3, wherein such language 
occurs, the law speaks of a part time teacher whose salary shall be paid on the basis 
indicated therein by computing one hour of service. It is cle:ir that the "full time" 
indicated in such paragraph does not mean eac 

0 

h school day as an entirety, or twenty
four hours, but does mean the recognized and prescribed school hours in each school 
day. Thus if in a high school a teacher becomes a part time teacher under para
graph 3, and teaches for instance three hours in each school daJ, and is allowed half 
time, or approximately so, for teaching, it must follow that if three hours is half time 
or a part time that may be called three-sixths, then six hours of teaching would be 
full time, that is to say, if the section speaks of hours oi service, it necess:irily means 
the prescribed schocl hours in any certain district, and if part time is a fractional part, 
as indicated above, of full time, and computed by hours of service, then full time 
roust necessarily be the whole fraction or the unit which is divided into hours, to es
tablish what is part time; and from this it can be seen that the law does not contem
plate the school day rs an entirety, which might be twenty-four hours, or possibly 
twelve daylight hours, as one might care to calculate. You further desire to know 
whether the teacher employed for full time, that is, the prescribed school hours in a 
district, can be additionally compensated for duties to be performed each school day, 
in addition to his work as teacher, and paragraph (e) of section 7595-1, as above quoted, 
provides that additional salaries may be paid teachers for duties performed ~s prin
cipals or superintendents, but that if additional salaries are paid to such teachers, 
it must be only for services that can come under the head of principals or superin. 
tendents, and- the state superintendent of public instruction shall first certify that 
such additional duties are both required in such district and performed by the teacher. 

The state aid law for weak schocl districts is purely a measure to strengthen the 
tuition fund, as before indicated, and paragraph 5 of section 7595-1 provides just 
how the tuition fund may be spent and for no other purposes; it mentions first in par
agraph (a), payment of salaries of teachers, and then in (e) additional salaries paid 
teachers for duties performed as principals or superintendents. 

As the tuition fund is available and intended for the five things mentioned in 
paragraph 5 of the section under discussion, the same being marked (a), (b), (c), (d) 
and (e), it must follow from a readir g of paragraph (e) that duties performed as prin• 
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cipals or superintendents by a person who is also a teacher, can be paid for from the 
tuition fund, and compensation paid to persons for the duties mentioned in paragraph 
(e) is a legitimate claim upon the tuition fund, part of which in weak school districts 
comes from the auditor of state as state aid for weak school districts. 

It is, therefore, the opinion of the Attorney-General that: 
(1) A "full time" teacher is one who performs the duties of teaching during 

the whole of the regularly prescribed school hours in a district, and a part time teacher 
is one who performs hours of teaching service which are a fractional part of the whole 
of the regularly prescribed school hours in a school district. 

(2) Under house bill 406, effective August 18, 1919, additional salaries cen be 
paid teachers as compensation for duties performed as principals or superintendents 
but if additional s~laries are paid as compensation for duties performed by teachers, 
as principals or superintendents the state superintendent of public instruction shall 
first certify that such additional duties are required and performed. 

(3) The tuition fund in a school district can be used for the payment of teachers 
principals or superintendents and also additional compensation paid teachers who 
perform extra duties as principals or superintendents and a district whose tuition fund 
is not sufficient to meet the obligations provided for in paragraph 5 section 7595-1. 
is entitled to state aid. 

(4) The scale of salaries provided for in paragraph 3 of section 7595-1 is a scale 
of salaries for the teaching done by te,whers and not for performing the duties of super
intendent or principal. 

Respectful1y. 
JOHN G. PRICE, 

Attorney-General. 

573. 

APPROVAL OF BOND ISSUE OF LIBERTY UNION VILLAGE SCHOOL 
DISTRICT IN THE AMOUNT OF $20,000.00 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Oruo, August 18, 1919. 

574. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
HARRISON, LORAIN, MERCER, SCIOTO, SHELBY, SUMMIT AND 
WOOD COUNTIES. 

HoN. CLINTON COWEN, Staie Highway Commissioner, Columbus, Ohio. 

COLUMBUS, Oruo, August 18, 1919. 

https://20,000.00
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575. 

UNINCORPORATED ASSOCIATION-WHEN SUCH AN ASSOCIATION 
CANNOT TRANSACT BUSINESS IN THIS STATE-AFTER THE 
MANNER OF A CORPORATION-SEE SUPPLEMENTAL OPINION 
No. 597, AUGUST 30, 1919. 

An unincorporated association of persons organiud to carry on business in such manner 
as is cal,culated to impress 'he general public with the belief that it is a corporation, and 
whose intended acts are SU£h as appertain to or are to be done after the manner of corpora
tions, cannot transact business in this state. 

Counrnus, OHio, August 19, 1919. 

HoN. P. A. BERRY, Commissioner of Securities, Columbus, Ohio. 
DEAR Srn:-Your letter of recent date with which you enclosed a copy of the trust 

agreement under which the Investors Research Syndic.ate has been organized and 
proposes to operate, and requesting an opinion as to whether or not individuals can 
organize in such manner and conduct business in this state, was duly receivf'd. 

The syndfoate mentioned is a voluntary unincorporated association of indivi:luals 
formed for the purpose of acquiring prcperty to be held },ya trustee, who, pursuant to the 
terms and in the manner authorized by the trust agreement, is to engage t'he property 
and its income and proceeds in conducting a multitudinous and almost unlimited 
line of business. The purpose clause of the trust agreement reads as follows: 

"The trustees hereby declare that they will hold such property to be 
transferred to them, as well as other property which they may acquire as 
trustees, together with the proceeds thereof, in trust, to engage such property 
and funds to do a commercial engineering and mercantile business; to manu
facture, prepare for market, transport, import, export, purchase and other
wise acquire and own, sell or trade in ar d with goods and merchandise of 
every nature and description to acquire, hold, own, improve, sell or other
wise deal in rights, privileges, franchises, real estate or personal property, 
devices and methods suitable or convenient for the purposes mentioned; 
to purchnse, construct, or improve mills, factories, store houses, offices, build
ings, roads, including railroads and tramways, boats, docks, or any means 
or methods for transport3tion on land, on water or in the air; to engage, 
appoint or discharge agents; to acquire, own, handle or control letters patent 
and inventions; and in general to do and perform such acts and things and 
transact such business not inconsistent with law, as they may deem to ad
vantage of their trust." 

The trust agreement is somewhat lengthy and for that reason will not be incor
porated into this opinion. It has been carefully examined and analyzed and the con
trolling features, so far as recessary to a proper determination of your inquiry, are 
hereinafter referred to and succinctly stated. Suffice it to say that from practicrlly 
every paragraph and sentence it clearly appears that the acts in which the association 
or syndicate intends to engage, are such as appertain to corporations or are to be done 
after the manner of corporations. 

It should be borne in mind at the outset that Ohio determines its own public 
policy and has ample power to control the activities of its own citizens and those of 
other states coming within its borders, subject only to constitutional limitations. 
A claim from either group of citizens that they can without restraint or limitation, 
engage in acts such as appertain to corporations, or conduct their affairs after the 
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manner of corporations, finds no support in the law of this state, no matter what name 
may be assumed or how ingenious the plan under which they claim or propose to act. 
Persons who assume such authority and act in such a manner without being legally 
incorporated, bring themselves within the terms of section 12303 G. C., which provides 
that a proceeding in quo warranto may be brought against any association of persons 
who act as a corporation within this state without being legally incorporated, and 
subject themselves to a judgment of ouster. This was declared to be the law of Ohio 
a quarter of a century ago in State vs. Ackerman, 51 0. S., 163. In that case the 
court held: 

"To come within th:e purview of that provision of section 6760, of the 
Revised Statutes, which authorizes an action in quo warranto to be brought 
'against an association of persons who act as a corporation within this state 
without being legally incorporated,' it is not necessary that the association, 
or persons composing it, avow a· p'urpose to act as a Qorporation, or assume to 
do so; it is sufficient if the acts are such as appertain to corporations, or are 
done after the manner of corporations." 

The claim was made in that case, as it has been in this, that the association was 
not exercising a franchise or at'ting as a corporation, or even assuming or avowing to 
do so, but that its members were pursuing as individuals a business or occupation, 
in which any person may of natural and common right engage, without abridgement 
or interference from any source; hence the conclusion that such an association or its 
members are not subject to the ·qonditions and regulations imposed by laws appli
cable to corporations. But such contention and conclusions were denied, the court, 
holding as above indicated, that an association of persons need not avow a purpose 
to act as a corporation, or even assume to do so, but that it is sufficient to warrant 
a judgment of ouster if the acts complained of are such as appertain to corporations 
or are done after the manner of corporations. 

No useful purpose will be served by enumerating in this opinion the numerous 
acts committed or performed by the association involved in the case of State vs. Ack
erman, supra, but suffice it to say that some of the acts and transactions complained 
of, and which supported tlie judgment of ouster in that case, were practically the same 
in effect if not in form as those cpntemplated and provided for in the trust agreement 
now under investigation, and it is my opinion that the doctrine of that case applies 
with equal force to the Inwstors Research Syndicate. 

That the association now under investigation intends, and is authorized by the 
agreement, to conduct its business after the manner of corporations, etc., and that 
its characteristics and mode of conducting its business are calculated to impress one 
who does not make a critical examination with the belief that it is a corporation, 
is clearly shown by the exPress terms of the trust agreement itself and particularly 
in the following respects: 

"In addition to the ·1doption and use of a fictitious name, the syndicate 
is to have a capita.I stock divided into common and preferred shares, to be 
represented by negotiable certificates which will express tne respective pro
portionate interest of the holders. Lost or destroyed certificates are to be 
replaced by the issue of new ones. 

Provision is made for increasing the capital stock by the issue and dis
posal of non-voting redeemable preferred shares d the par value of $100 
each, the proceeds of such issue to be used to provide funds to accomplish the 
purposes of the syndicate. The holders of the preferred shares are to have 
such preference over the common shiues as may be expressed in the certif
icates, etc. 
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The voting power of the common shares is also provided for, the stip
ulation being that each shareholder shall be entitled to one vote for each 
share held, that each shareholder may vote by proxy, etc. 

Annual meetings of the shareholders for the elec'tion of a board of trus
tees, and tl:ie transaction of other business, and also for the calling and hold
ing of sp~cial meetings at any time, are also provided for. 

The election of a board of trustees by the shareholders, clothed with 
power and authority to manage and control the syndicate's property and 
business for the benefit of the shareholders, their tenure of office, etc., are 
also provided for; and in addition to the general grant of authority, it is spe
cifically provided that the trustees may adopt and use a common seal, em
ploy counsel, borrow money under oertain restrictions, and make, amend and 
repeal by-laws. The filling of vacancies on the board of trustees is also 
cared for. 

• The board of trustees is also required to hold at least stated monthly 
meetings, and provision is also mad!' for the holding of special meetings. 

OfficPrs are to be elected by the trustees who shall have the authority 
and duties 'usually incident to like officers in corporations,' etc. 

The shareholders do not have title to the syndicate property or the right 
to call for a division of assets among themselves. 

The shareholders are not to be personally liable for the syndicate's 
deots, and the same immunity is also grented the trustees, md it is expressly 
provided that the tru,stees have no power to bind the shareholders person
ally, .nd that creditors must look only to the syadics.te nroperty. 

The death of a shareholder does not dissolve the syndicate, nor eutitle 
his personal representative to an accounting, but such representative or his 
assigns succeeds to the right of the decedent. 

Provision is Jlso made for the declaration and payment of dividends out 
of net earnings. 

After the manner of some sMtutes, such as those governing real estate 
companies, the life of the syndicate is limited to twenty years, but with the 
provision, however, that its exister>ce may be prolonged by the vote of two
thirds of its shares. 

Upon the termination of the syndicate's existence the last board of 
trustees is to continue in control and authority of the property and business 
for the purpose of winding up its affairs." 

Based upon the so-called trust agreem3nt itself, the conclusion cannot be es
caped that the Investors Research Syndicate has the appearance of a corporation, 
that the mode of conducting its business and affairs is such as is calculated to impress 
the general public with the belief that it is a corporation, and that its acts and mode 
of organization and control are such as appertain to corporations, or are done after 
the manner of corporations. Such being the case, the syndicate comes squarely 
within the doctrine of State vs. Ackerman, supra, and, therefore, cannot transact 
business under the agreement in this state. 

Persons interested in the Investors Rese<1rch Syndicate specially rely upon the 
case of Eliot vs. Freeman, 220 U. S. 178, as authorizing its organization and manner 
of operation, but that case when properly considered does not support their conten
tion. 

The pertinent question in that case was whether cert 1in real estate and dPpart
ment store trusts created and operating under trust agreements, and possessing some 
of the characteristics of the Investors Research Syndicate, were corporations or joint 
stock assc,ciations organized under the laws of Massachusetts, within the m00ning 
of the Federal corporation tax <1ct, which applies only to corporations vnd joint stock 
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associations "organized under the laws of the United States, or of any state or ter
ritory of the United States," etc. In the opinion, at page 186, the court said: 

"The description of the corporation or joint stock association as one 
organized under the laws of a state at once suggests that they are such as are 
the creation of statutory law, from which they derive their powers and are 
qualified to carry on their operations. A trust of the character of those 
here involved can hardly be said to be organized within the ordinary mean
ing of the term; it certainly is not org:mized under statutory laws as corpo
rations arE'." 

The Federal supreme court therefore answered the question in the negative, and 
held that the trusts involved were not creatures of statutory law, and hence could 
not be corporations or joint stock associations organized under and deriving their 
powers from such laws. That is one of the principal shortcomings of the In,vstors 
Research Syndicate. Not being a creature of statutory law, but owing its origin 
and existence entirely to contract, its members nevertheless are engaged in and carry
ing out acts such as appertain to corporations, or such as are done after the manner 
of corporations. 

Respectfully, 
JoaN G. PaicE, 

Attorney-General. 

576. 

TOLEDO MUNICIPAL COURT-COSTS AND FINES IN STATE CASES 
COLLECTED UNDER SECTION 4599 G. C. PAYABLE INTO COUNTY 
TREASURY-SAME RULE APPLICABLE IN POLICE COURTS OR 
MUNICIPAL COURTS SUCCEEDING SUCH POLICE COURTS IN 
ABSENCE . OF SPECIFIC PROVISIONS. 

1. Under section 4599 G. C., in state cases the costs and fines collected are properly 
payable to the county treasurer by the clerk of the municipal court of Toledo. 

2. In police courts, or municipal cou~s succeeding such police courts, in the absf!11Ce 
of specific provision to the contrary, under section 4599 G. C. the fees and costs impl!sed 
and collected by the court in state case1 go into the county treasury. · 

CoLUMBus, Omo, August 19, 1919. 

The Bureau of Supervision and Inspection of Public Offices, Columbus, Ohio. 
GENTLEMEN:-Acknowledgment is made of the receipt of your recent request 

for the opinion of this department as follows: 

"1. Under section 39 of the Toledo municipal court law (107 0. L., 
716), do the costs and fees collected in state cases go to the county treasury? 

2. In police courts, where the laws mak!e no specific provision to the 
contrary, under section 4599 G. C. do the fees and costs imposed and col
lected by the courts in state cases go into the county treasury?" 

Your first question involves a consideration of the Toledo municipal court act, 
passed March 21, 1917, and found in 107 0. L., p. 704, being section 1579-276 G. C. 
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et seq. Pertinent parts of section 39, page 716, supra, relating to the clerk of the 
municipal court, are: 

"He shall receive and collect all costs, fees, fines and penalties and shall 
pay the same monthly into the treasury of the city of Toledo and take a re
ceipt therefor, except as otherwise provided by l,aw, • • • He shall succeed 
to and have all the powers and perform all the duties of police clerks." 

Section 53 (p. 720 supra) in part provides: 

"The municipal court shall be the successor of the police court of the 
city of Toledo." 

Section 4599 of chapter 3, re~ting to clerks of police courts, provides that 

"On the first Monday of each month, he (clerk of the police court) shall 
make • • • to the city auditor, a report of all fines, penalties, fees and 
costs imposed by the court in city cases • • •. He shall make a like re
port to the county auditor as to state cases. He shall immediately pay into the 
city and county treasuries, respectively, the amount then collected, or which may 
have come into his hands, from all sources, during the p'receding month." 

It will be observed that the municipal court succeeds the police court of thtl c,ity 
of Toledo, and that the clerk of the municipal court received all the powers and is 
obliged to perform all the duties of police clerks (among which are those above indicated 
msec'tion 4599), and that section 39, partially quoted ~hove, after specifically pro
vidin15 for the accounting on the part of the clerk to the city for moneys collected in 
city c'ases, contemplates other provisions of the law relating to payment of monies 
collected. This is evidenced by the provision in that sec'tion that b,e shall pay over 
"all moneys received by him as clerk • • •, except as otherwise provided by law." 

Section 4599, requiri,ng that such moneys collected in state cases should be paid 
to the county treasurer, is the exception referred to in section 39, "as otherwise pro
vided by law." 

From these considerations it is concluded that in the creation of the Toledo mu
nicipal court, there is no evidence of a legislative ir tention to thereby change the well 
recognized and long established legislative policy of requiring such moneys collected in 
state cases to be paid into the county treasury. Examination has been made of a 
number of other municipal court acts and similar provisions are found in each of them, 
clearly recognizing that the provision for the accounting for and payment of moneys 
collected in state cases is made in section 4599. It is to be noted also that by the terms 
of section 38, the county pays a part of the salary of the clerk of the municipal court 
in consideration of the services rendered in state cases. 

It is, therefore, the opinion of this department that costs and fees collected in state 
cases in the municipal court of Toledo, Ohio, are properly payable to the county treasury. 

Your second question is: 

"In police courts, where the laws make no specific provision to the con
trary, under section 4599 G. C. do the fees and costs imposed and collected 
by the court in state cases go into the county treasury?" 

It is to be observed that this is a general statute applicable to all clerks of police 
courts in the state and there is no apparent reason for concluding that in the absence 
of specific provision in special acts creating municipal courts. which succeed such 
police courts and cast the same duties upon the clerks thereof, that section 4599 does not 
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govern the distribution of the fines, penalties, fees and costs imposed and collected in 
such courts, and answering your question specifically, the fees and costs imposed and 
collected by the court in state cases go into the county treasury. In police courts, 
however, section 3056 must not be overlooked with reference to the disposition of 
fines and penalties collected in state cases. This section provides in such courts for 
a part of such fines and penalties being paid to law library associations. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

577. 

BOARD OF EDUCATION-TUITION FROM FOREIGN PUPILS-SCHOOL 
MONTH FOR SUCH PURPOSE-WHERE SCHOOL TERM ENDS IN 
FRACTIONAL PART OF MONTH_:_HOW TUITION DETERMINED. 

1. A board of education is entitled to tuition from foreign pupils for each and every 
school month in which there was any attendance, and it is for such board of education to 
say when its school months begin, counting four school weeks as a school month, starting 
with the opening date of the school term in September. 

2. Where a school term ends in a fractional part of a month and no service is offered 
for the remainder of such school month, the charge for tuition should be for the fractional 
part of the school month during which service was actually available, but where a school is 
in operation for the whole of a school month, then an attendance for any part of such school 
month will create a liability for the whole of such school month. 

COLUMBUS, Omo, August 19, 1919. 

HoN. ROBERT B. McMULLEN, Prosecuting Attorney, Hillsboro, Ohio. 
DEAR Sm:-Acknowledgment is made of your request for an opinion upon the 

following statement of facts: 

"I would like to have your opinion on certain •questions relating to the 
payment of tuition for non-resident pupils, which questions have arisen as 
a result of the epidemic of influenza 

In order that you may fully understand the situation, I submit the fol
lowing facts: 

The H schools opened on Monday, September 9th, 1918, and were in 
session until October 4th The schools were then closed on account of the 
influenza until November 18th On November 18th they reconvened and 
were in session until November 22d, when they were again closed on account 
of influenza. They were not again opened until Janauary 6, 1919, and from 
that date continued in session until June 13th The last two weeks taught 
were to make up a part of the lost time. 

On December 23d the board of education declared a two weeks vaca
tion, beginning December 23d. The schools were in actual session only 
139 days but the pupils were given credit in their work for a faj. 1 term of nine 
months The board of education for the H schools claimed tuition should 
be paid for the full nine months 

You will observe that if the schools had not been interrupted by the 
epidemic they would have closed on May 16th, if there had been no vaca
tion, or on May 30th, allowing for the two weeks vacation 
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You will also observe that if there had been no epidemic or vacation, 
December 27th would have been the end of a school month The time 
taught from June 2d to June 13th was by agreement of the teachers for the 
purpose of making up a part of the lost time You will note the extra time 
taught was not a full month and school was not closed on June 13th, on ac
count of an epidemic 

Now the question on which I would like to have your opinion is, to how 
many months tuition is the H. board of education entitled for the attendance 
of non-resident pupils? 

I may say that the things that puzzle me are, first, to determine just 
what effect the vacation period would have on computing the school months, 
aDd, second, whether or not the extra two weeks taught should be regarded 
as a full school month for the purpose of determining the amount of tuition 
due." 

Attention is invited to opinion No. 66, rendered by the Attorney-General Feb
ruary 24, 1919, in which the holding was as follows: 

''Liability for tuition rests upon attendance in the light of sections 7736 
and 7747 G C., and if there was no school during a particular school month, 
there could be no attendance, but if there was school during part of a par
ticular school inonth, and there was attendance during any part of such 
month, on the part of a foreign pupil, even for a day, there becomes due the 
tuition of that pupil for that entire school month and such tuition actually 
due under sections 7736 and 7747 can be collected." 

The statutes provide that the school month shall consist of four school weeks 
and a school week is composed of five school days. You say that H. school opened 
on Monday, September 9th, and such day would be the beginning of the first school 
month which would end with the 4th week thereafter or on October 7, 1918; the second 
school month would then run until November 4, 1918, because each succeeding period of 
four school weeks is considered a school month and the days would not be uniform 
in all districts bE'cause of the day of beginning the school term. You state that the 
school in the district in question, which furnished tuition to foreign pupils, maintained 
a term of nine months of school, that is, thirty-six weeks, as the period intended in 
normal years, but this year there was an extra two weeks, or a total session covering 
a period of thirty-eight weeks. In practice teachers are usual}y paid at the end of 
each school month and pupils receive their report cards prepared by the teachers for 
ea<'h school month, thereby establishing in each school district the school month as 
regards the beginning end closing day of such month in that particular district, and 
from such record of school months, starting with September 9, 1918, it could be ascer
tained in just what school months school was held. 

Goirg into your particular case by an analysis of the dates given, it is found that 
your first school month closed four weeks after September 9th and schoo4; were not 
closed during that month and thereafter tuition would accrue from foreign pupils. 
The next school month began on October 7th and ended four weeks thereafter, or on 
November 1st; in this particular school month your statement shows that the H. 
schools were not in session, for they reconvened on November 18th in the third school 
month, but were in session only until November 22d, which, however, would consti
tute attendance for that particular school month. It is found that the third school 
month, from the date of the beginning of the H school term, would be on December 
2, 1918, and woul~ have ended on December 27, 1918, and it is noted that during 
that particular school month there was no school at all in the distric't in question, 
hence there could be no attendance on the part of foreign pupils. It is for the board 
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of education maintaining the schools in question to say when its school months in 
that particular district begin and end; if teachers were J)l.'id for the two weeks begin
ning December 23d, and which two weeks the board of education declared to be at 
holiday vacation, then such vacation period would seemingly be considered a part 
of a school month and should so be used in computations; but the system in the local 
board of education might omit such two weeks as being a part of a school month, in 
which event the fourth school month would end on January 13th. 

Section 7747· G C. in part says 

"An attendance any p9rt of the month will create a liabilj.ty for the 
whole month." 

This necessnily means a school month in that particular district, which includes 
the four weeks following the opening day of school and the same computation should 
be carried throughout the remainder of the term. The school records should show 
whether school was rot held in any one particular school month and if no school was 
held in that particular school month no tuition liability would accrue, for there could 
be no attendance. But undE'r tbe section quoted. if there had been school even for 
a day· in that particular school month, then liability for tuition would accrue on the 
part of those who had been in attendance during such school month even once. It, 
is not believed that where a district has a two weeks' holiday vacation in December 
that the board of education maintaining a school, at which foreign pupils attend 
should charge tuition for the two weeks' holiday vacation when during such two weeks 
they rendered no service to their own pupils. In your case you indicate that there was 
an extra two weeks taught by the teachers at the end of the term, and this might off• 
set a two weeks missed during the holiday vacation, but in your particular district there 
was no school at all during the month of December, so there could be no liability for 
any time during such month. It would seem, therefore, that your rule should be, 
in computing this tuition, to first establish what are the recognized school months 
in the H. school district and then establish in which of those school months there was 
no school, and hence could be no attendance, and for any school month in which there 
was no school at all, the board of education of the }J. school district would have no 
claim for foreign tuition. Seemingly you have had school running over a period of 
thirty~iglit weeks, and there would therefore be due the tuition for nine and one
half school months, provided that school was held in each and every one of such months, 
which in your case was not true, because there was no school during the October school 
month or during the December school month. Hence, from such figures, for nine 
and one-half schcol months, at the tuition rate agreed upon, there should be deducted 
the school months in which there was no school, and it must be remembered also that, 
from a strict legal standpoint, if the tuition is based upon so much per pupil, the amount 
for various pupils might not be the same. For instance, there was school from No
vember 18th to November 22d, a period of four days, and if any foreign pupil attended 
on any one of these days, there would be due from the board of education of the dis
trict in which such pupil resided tuition for the whole of that school month; but some 
other pupil might not have attended either of these four days, in which event the 
sending district could not be charged with the month's tuition for that pupil, be
cause there had been no attendance. 

There is herewith encloaed, for your proper perusal, copies of opinion No. 66, 
rendered by this department February 24, 1919, and opinion 32, rendered February 
7, 191;9, the latter treating upon the holiday vacation. It would seem that the records 
of attendance, which are kept by the superintendent of schools of the H. school dis
trict, would establish the school months in which school was held; the pupils who 
attended any part' of that particular school month thereby causing liability for tuition 
for those pupils to accrue, and from this basis of calculation the number of months' 
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tuition to which the H. board of education would be entitled for the attendance of 
non-resident pupils could be properly computed. In considering the extra two weeks 
taught, it would hardly be proper to consider such two weeks as a full school month, 
because the teachers taught for half of a school month, and had they been paid would 
have been paid for but one-half of a school month. 

The case presented by you is rather unusual in that the teachers voluntarily 
taught two weeks beyond the stipulated school term, that is, one-half month for which 
they were not paid, hence the board of education of the H. district had no expense 
in the matter of payment of teachers for this two weeks, but at the same time the H. 
board of education operated the school and the teachers in question were the employes 
of said board of education and were rendering this two weeks service as a gift to the H. 
board of education because they had in previous weeks been paid a considerable amount 
of salary for school weeks in which the schools were not in operation. It this two 
weeks extra teaching is to take the place of some particular two weeks in some past 
school month to fill in a certain two weeks in which there was no school in that month, 
then no tuition would be due for this extra two weeks, which changes the school term 
from 36 weeks to 38 weeks of operation. It would seem that the matter of these 
extra two weeks present an unusual angle in the payment of tuition and could be 
amicably adjusted by the two boards, all things considered. The point might be raised 
as to whether there could be a half mouth tuition charge, in view of the following lan
guage in section 7747 G. C., which says in part: 

"An attendance any part of the month will create a liability for the whole 
month." 

On the face of such language above quoted, it appears that there could not be such 
a thing as a half month tuition. But let us take for instance a school that is in opera
tion for eight and a half month, or one for nine and a half month, which has frequently 
been the case in Ohio in past years. It is the principle of law that in every contract 
there must be a consideration, and it would hardly seem equitable that a school operat
ing for nine and a half months could charge tuition for foreign pupils for ten full months, 
th1''t is, charge for forty week13 of service when but thirty-eight weeks of service were 
rendered, and there was no il$ent to render any more than thirty-eight weeks. It 
would seem, therefore, that the language in section 7748 G. C., in equity to all con
cerned, would mean that while an attendance any part of the month will create a 
liability for the whole month, in fact intends that an attendance any part of the month 
will create a liability for the who1e of the school service that is offered in that parti
cular school month, that is to say, if at the end of a term of school there was a half 
month left over beyond the full unit of tuition months, and there was no intent to have 
school the other half of the school month, clearly the liability would be for the whole 
of the school service rendered in that school month, which if a complete school month 
would naturally be four school weeks. Any other construction put upon the language 
of section 7747 would mean that the schools, in order to render the exact amount of 
service that is paid for, would have to have either thirty-two weeks, thirty-six weeks 
or forty weeks, and the board of education would thus have taken from it its privilege 
of having any odd number of weeks appearing between thirty-two weeks and forty 
weeks. 

It has been previously held by this department that an attendance any part of the 
month would create a liability for the whole month, but what was in contemplation 
was that the school which was collecting the tuition should always be in the position 
of furnishing four full school weeks of service for four full school weeks tuition paid. 
At the H. school the board operated the schools for forty weeks instead of thirty
eight weeks, and there would be ten school months tuition due less the time lost, but 
between the thirty-eighth week and the fortieth week tJwre was no inte~ to render 
any service and hence for services not even offered a charge could not be made. 

https://GE1'."'ER.AL
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It is, therefore, the opinion of the Attorney-General that: 
1. A board of education is entitled to tuition from foreign pupils for each and 

every school month in which there was any attendance, and it is for such board of 
education to say when a school month began, counting four school weeks as a school 
month, starting with the opening day of the school term in September. 

2. Where a school term ends in a fractional part of a school month and no service 
is offered for the remainder of such school month, the charge for tuition should be for 
the fractio!lfll part of ·the school month during which service was actually available, 
but where a school is in operation forthewhole of a school month, then an attendance 
for any part of such school month will create a liability for the whole of such school 
month. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

578. 

MUNICIPAL CORPORATION-AN UNSATISFIED JUDGMENT ·AGAINST 
CITY IS AN INDEBTEDNESS FOR WHICH BONDS MAY BE ISSUED 
UNDER SECTION 3916 G. C. 

An unsatisfied judgment against a city is an indebtedness for which bonds of the city 
may be issued under section 3916 so as to change but not increase the indebtedness. 

CoLUMBus, Omo, August 19, 1919. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-Acknowledgment is made of the receipt of your re1 uest for the 

opinion of this department as follows 

"Under the provisions of section 4517 G. C., final judgments against a 
corporation, except in condemnation cases, are payable by the sinking fund 
trustees. When through negligence and improper levies the funds of the 
sinking fund are depleted and the amounts of money which should be on 
hand are not on hand purely through disregard of the provisions of article XII, 
section 11, of the constitution of Ohio, together with section 5649-1 of the 
General Code and suit is brought against the city and the city confesses 
judgment, 

Can funding bonds legally be issued by the municipality to meet the 
amount of such judgment?" 

It is noted that the reasons be given iri your letter for the depletion of the sinking 
funds are stated to be in reply through disregard c,f the provisions of article XII, 
section 11, of the constitution of Ohio, together with section 5649-1 of the General 
Code." It is suggested, however, that the solution of your question lies in deter
mining whether the judgment is an indebtedness within the meaning of section 3916, 
under which the issuance of funding bonds by municipalities are authorized. It is 
suggested, also, that the claim against the city having been reduced to a judgment 
which remains unmodified and unsatisfied, the question of its validity cannot col
lateraffy be inquired into. Such an inquiry would seem unnecessary in any event, 
as your statement shows that the city confessed judgment. 

Sections 3916, 3917, 4506 and 4517 G. C. are pertinent. In part section 3916 is: 
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"For the purpose of extending the time of payment of an indebtedness, 
which from its limits of taxation the corporation is unable to pay at maturity, 
or when it appears to the council for the best interest of the corporation, the 
council thereof may issue bonds of the corporation • • • so as to change 
but not inc,ease the indebtedness." 

Section 3917 G. C., as a conditionprecedent to such refunding or extending, 
require the determination by a formal resolution of the council that the debt to be 
funded or extended is an existing, valid and binding obligation of the corporation. 
The effect of reducing a claim to judgment, as determining its character as an in
debtedness under section 3916, was considered in an opinion rendered by the Attorney
General April 11, 1913, to Hon. Marshall G. Fenton, city solicitor, Chillicothe, Ohio, 
and found in Vol. 2 of the Opinions of the Attorney-General for 1913, page 1485, in 
which it is indicated that the reduction of the claims to judgment makes it such an 
indebtedness. Section 4507 gives the municipality power to levy taxes to pay a final 
judgment against a city, except in condemnation cases. 

Section 4517 makes it the duty of the trustees of the sinking fund to "provide 
for the payment of all judgments final against the corporation, except in condem
nation of property cases." From your letter it may be fairly inferred that the judg
ment was nof confessed in a condemnation of property cases. 

Is such a judgment an indebtedness for which such bonds may be issued? 
While not rendered on 'the precise question involved herein, Opinion No. 518 

of the Opinions of the Attorney-General, rendered under date of July 24, 1919, and 
directed to your bureau, defines generally the debts which may be the basis of a bond 
issue under section 3916. 

Such debts are defined on page 9 of that opinion to be: 

"Section 3916 is available in a municipality only in that very limited 
class of cases • • • those cases, in short, in which the municipality is 
actually bound by an obligation created without reference to the adequacy 
of the revenues through which it is to be discharged." 

In Newton vs. Toledo, 18 0. C. C., 756, affirmed by the supreme court without 
report in 52 0. S., 649, the then circuit court, after quoting section 2701 R. S. {prac
tically the same as present section 3916 G. C.), states one of the points in that case 
as follows: 

"It is argued by counsel for the plaintiffs that the mere existence of claims 
against the city for which in some manner it may be made or is liable, is not 
sufficient basis for the lawful issue of bonds under this section, but that the 
indebtedness must be such as the city has power to levy a tax to pay, and 
must be already evidenced by bonds of the corporation, or must be such 
that, on account of it, the city had power to issue its bonds when the debts 
were contracted",· 

and the court then proceeds to inquire into and determine the validity of the alleged 
indebtedness against the city, and on page 769, finding the alleged indebtedness to 
be invalid and not binding on the city, granted the relief prayed for by the plaintiff 
and enjoined the issuance of the refunding bonds of the city of Toledo. flill 

Consideration of the duty imposed upon the sinking fund trustees by section 
4517 and measured by the above quoted definitions it can hardly be claimed that 
a final judgment rendered against the city is not an indebtedness and the opinion 
of this department is, therefore, that funding bonds legally may be issued by a mu-



1034 OPINIONS 

nicipality for the purpose of paying a final judgment rendered against the munic!
pality under section 3916 G C. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

579. 

BOARD OF EDUCATION-WITHOUT AUTHORITY TO LET CONTRACTS 
FOR FURNISHING LABOR ON SCHOOL BUILDING AT TEN PER 
CENT OF COST OF MATERIAL-COMPETITIVE BIDDING AS RE
QUIRED BY SECTION 7623 G. C., NECESSARY. 

Boards of education are with-Out authority to let contracts for the furnishing of l,a,bor 
on a sclwol building at ten per cent of the cost of material, and all contracts exceeding fif
teen hundred dollars in city districts and five hundred doUars in other districts, let by boards 
of education for such labor, must be by competitive bidding and in compliance with sec
tion 7623 G C. 

COLUMBUS, Omo, August 19, 1919. 

HoN. G. F. CRA~ORD, Prosecuting Atwrney, GTeeniille, Ohio. 
DEAR Srn:-Acknowledgment is made of your request for an opinion upon the 

following statement of facts: 

"Monroe township, in this county, has taken a vote which resulted in 
favor of issuing bonds and constructing a centralized school. The board 
advertised for bids, which were rejecte'd, for sufficient reasons, principally 
because they were much higher than the estimate of the architect. 

The board can procure a contractor who will furnish the labor on the 
building at 10 per cent of the cost on material; the board to buy the material, 
which is considered by them to be very much cheaper than the bids they are 
able to procure 

They have asked my advice as to whether or nat they have power to 
contra.ct in this way. I have advis~ them that they have Iiot for the reason 
that every purchase they ~:ke must be made in strict accordance with the 
statute (7623 G. C.), and when any purchase exceeds $500.00 they will have 
to advertise for competitive bids and proceed strictly according to the statttte. 

The board do,eis not seem to be satisfied with this advice and have asked 
me to probur'e an opinion from your office." 

Section 7623 of the General Code reads as follows: 

"When a board of education determines to build, repair, enlarge or furnish 
a schoolhouse or schoolhouses, or make any improvemen~ or repair provided 
for in this chapter, tl\E) _cost of which will exceed in city districts, fifteen hundred 
dollars, an.d in other districts, five hundred dollars, except in cases of urgent 
necessity, or for the security and protection of school property, it must pro
ceed as follows: 

1. For the period of four weeks, the board shall advertise for bids in 
some newspaper of general circulation in the district, and two such papers, 
if there are so many. If no newspaper has a general circulation therein, 

https://contra.ct
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then by posting such advertisement in three public places therein. Such 
advertisement shall be entered in full by the clerk, on the record of the pro
ceedings of the board. 

2. The bids, duly sealed up, must be filed with the clerk by twelve o'clock, 
noon, of the last day stated in the advertisement. 

3. The bids shall be opened at the next meeting of the board, be publicly 
read by the clerk, and entered in full on the records of the board. 

4. Each bid must contain the name of every person interested therein, 
and shall be accompanied by a sufficient guarantee of some disinterested 
person, that if the bid be accepted, a contract will be entered into, and the 
performance of it properly secured. · 

5. When both labor and materials are embraced in the work bid for, 
each must be separately stated in the bid, with the price thereof. 

6. None but the lowest responsible bid shall be accepted. The hoard in 
its discretion may reject all the bids, or accept any bid for both labor and 
material for such improvement or repair, which is the lowest in the aggregate. 

7. Any part of a bid which is lower tha,n the same part of any other 
bid, shall be accepted, whether the residue of the bid is higher or not; and 
if it is higher, such residue mu,st be rejected. 

8. The contract m:u,st be between the board of ed1.wation and the bidders. 
The board Shall pay t,he contract price for the work, when it is c·ompleted, in 
cash, and may pay monthly. est~'t;es as the work progreBBeS. 

9. When two or more biru, are equ,al, in the whole, or in any part thereof, 
and are lower than any otherti_, either may be accepted, but in no case shf\11 
the work be divided between such bidders. 

10. When there is reason to believe that there is collusion or combina
tion am_ong the bidders, or any number of them, the bids of those concerned 
therein shall be rejected." 

Section 2362 G. C. reads as followfJ: 

"An officer, board or other authority of the state, a county, township, 
city, village, school or road district or of any public institution belonging 
thereto, authorized to contract for the erection, repair, alteration or rebuild
ing of a public building, institution, bridge, culvert or improvement and 
required by law to advertise and receive proposals for furnishing of materials 
and doing the work necessary for the erection thereof, shall require separate 
and distinct proposals to be made for furnishing such materials or doing 
such work or both in their discretion, for each separate and distinct trade 
or kind of mechanical labor, employment or business entering into the im
provement." 

Section 2363 G. C. reads as follows: 

"When more than one trade or kind of mechanical labor, employment 
or business is required no contract for the entire job, or for a greater portion 
thereof than is embraced in one such trade or kind of mechanical labor shall 
be awarded, unless the separate bids do not cover all the work and materials 
required or the bids for the whole or for two or more kinds of work or ma
terials are lower than the separate bids therefor, in the aggregate." 

A reading of the above sections indicates clearly that there must be a bidding 
where a school board is proposing to construct a school building and the law goes 
very carefully into the matter of just how that bidding shall be conducted and stipu-
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!ates clearly that such bidding on the building, as a whole, or on materials and labor 
taken separately, or pa;rts of su·ch labor or parts of such material, shall be competitive. 

You say that the board has indicated its desire to buy the material which it has 
full authority to do, but such purchase of material must be made through competitive 
bidding and the law provides that "non_e but the lowest responsible bid shall be ac
cepted." 

You further say that the board, after it buys the material, presumably at the low
est bid, can then procure a contractor who will furnish the labor on the building at 
ten per cent. of the cost of material. It is apparent at once that if the board is dealing 
with one contractor who has made such an offer, then there is no competition as be
tween bidders and again, if such bid is ten per cent of the cost of material, there would 
be no advantage in having such bid "duly sealed up," for the reason that the board, 
or any one else who might care to make the computation, would know the figures 
contained in the bid, whether sealed or not, for it would be ten per cent. of the amount 
paid for materials, of which the board must have knowledge as regards its total. 

The contemplation of the law is that all public improvements of this nature must 
be thrown open to bids that are actually competitive and the mere fact that the board 
has in mind a contractor who will furnish the labor on the building at ten per cent 
of the cost of the material, does not indicate that some other person might not :con
tract to furnish such labor at eight or nine per cent. of the cost on material, and even 
if this system were established and bids were made on the basis of percentages, then 
if the cost of the material was known, every contractor would know by computation 
the amount in money of the bid of his competitors and the· element of competition, 
in the true sense, would be removed. The contemplation of the law is that where 
bids are required to be made, such bids must be made in exact figures in money and 
they must be sealed and filed and opened up at a specified time, all of which would be 
unnecessary if the board were permitted to give the contract to a contractor who 
would furnish the labor on the building at ten per cent of the cost of material. The 
provisions of section 7623 G. C., in its ten specific paragraphs, must be carried out 
absolutely, and there should be no deviation therefrom. There is no provision in such 
statute for a board of education to let a contract for the furnishing of labor on a school 
building at ten per cent. of the cost of material, and all contracts let by boards of educa
tion must be in compliance with such section. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

580. 

APPROVAL OF BOND ISSUE OF MONTGOMERY COUNTY IN THE 
AMOUNT OF $32,000. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, August 20, 1919. 

581. 

APPROVAL OF BOND ISSUE OF STARK COUNTY IN THE AMOUNT 
OF $30,000. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, August 20, 1919. 
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582. 

GOVERNOR-PARDONING POWER-EXTENDS TO ALL CRIMES AND 
OFFENSE&--TREASON AND CASES OF IMPEACHMENT EXCEPTED 

The pardoning power is vll8ted solely and exclusively in the Governor by section 11 
of article III of the state constitution, and extends to all crimes and ojJenslJ8 except treason 
and casll8 of impeachment. Such power cannot be conferred upon or exercised by any 
other authority. 

COLUMBUS, Omo, August 20, 1919. 

HoN. JAMES M. Cox, Governor of Ohio, Columbus, Ohio. 

MY DEAR GovERNOR:-The pardoning power is vested solely and exclusively in 
the governor and extends to all crimes and offenses except treason and cases of im
peacpment. The governor may grant pardons on such conditions as he may think 
proper, subject only to such regulations as to the manner of applying for pardons 
as may be prescribed by law. 

The pardoning power is conferred upon the governor by section 11 of article III 
of the state constitution, and, as above stated, such power can not be lodged with 
or exercised by any other authority. 

The constitutional provision above referred to, so far as pertinent, reads as fol
lows: 

"He shall have power, after conviction, to grant reprieves, commuta
tions and pardons, for all crimes and offenses, except treason and cases of 
impeachment, upon such conditions as he may think proper; subject. how
ever, to such regulations as to the manner of applying for pardons, as may 
be prescribed by law." 

In Jiha vs. Berry, 16 Ohio Dec. 33, the Cuyahoga cou,nty common pleas court 
decided that by reason of the foregoing constitutional provision-

"the whole pardoning power, except as to treason and cases of impeachment, 
is vested in the governor exclusively, and can not be exercised directly or 
indirectly by any other authority." 

The foregoing case was affirmed by the circuit court and Judge Caldwell, in an
nouncing the affirmance, said: 

"We have carefully examined the opinion in this case in the court of 
common pleas and we come to the same conclusion that Judge Dissette came 
to in that case, and we think we can not give any better reasons than were 
given in that opinion." 

The power to parole should not be confused with the power to pardon, for there 
is a vital distinction between the two powers, and it was by reason thereof that the 
constitutionality of the act of May 4, 1885, which authorized the board of managers 
-0f the Ohio penitentiary to allow prisoners to go upon parole, was sustained, the court 
holding that the act was not in conflict with the constitutional provision above quoted, 
vesting the pardoning power exclusively in the governor. See State vs. Peters, 43 
o. s. 629. 

Confining this opinion strictly to the f;!Ubject of the pardoning power, it is my 
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opinion that such power is lodged exclusively with the governor, and that any statute 
undertaking to confer such power upon any other officer or board will be unconsti
tutional. 

It may not be improper for me to add that it is for the governor alone to finally 
determine in what cases he will or will not exercise the pardoning power. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General,. 

583. 

FALSE OR SHORT MEASURE IN SALE OF OIL DELIVERED FROM 
ONE COUNTY TO ANOTHER UNDER CERTAIN AGREEMENT FOR 
SALE OF PROPERTY-WHERE PROSECUTION IS TO BE HAD. 

1. Where an agreement for the sal,e of property is made in "P" county, Ohio, one 
of the terms of which is that the purchaser shall pay for it f. o. b. cars in "C" county, Ohio, 
and such property is not shipped c. o. d., and in "C" county, Ohio, the seller makes or 
gives a short measure thereof, and there delivers it on board cars as agreed upon, one of 
the offenses defined in section 13106 G. C. is consummated in the latter county and that 
county is the proper venue for the prosecution of such offense. 

2 The seller in such case being a corporation, its mananger, as well as its employes, 
who knowingly make or give such false measure, in the usual, course of their employment, 
may be prosecuted. 

CoLUMBus, Omo, August 21, 1919. 

HoN. N. E. SBAw, Secretary of Agriculture, Columbus, Ohio. 
DEAR Srn:-Acknowledgment is made of your request for the opinion of this, 

department as follows: 

"The B. Oil Company, of Cleveland, Ohio, sold to J. W. W., of Circle
ville, Ohio, through their agent, two drums of oil which were found by ou·r 
inspector to contain less than the amount which was sold to and paid for by 
J. W. W. Freight on said oil was paid by Mr. J. W. W. in Circleville. 

"We desire to file prosecution against the B. Oil Company. Please 
advise against whom the affidavit should be drawn and where the same 
should be filed." 

By personal conferen~e it is learned that your department contemplates a crim
inal presecuµon under section 13106 G. C., as amended in 103 0. L., 499, charging 
the givihg of a false or short measure in the sale of oil. That section is 818 follows: . 

"Whoever, in buying or selling any property, or directing or permitting 
an employe so to do, makes or gives a false or short weight or measure; or 
whoever has charge of scales or steelyards fixed for the purpose of misweigh
ing an article bought or sold, or, having scales or steelyards for the purpose 
of weighing property, reports a false or untrue weight; or whoever uses in 

. the sale of a commodity a computing scale or device indicating the weight 
and price of such commodity upon which scale or device the graduations or 
indications are false, or inaccurately placed, either as to weight or price, 
sha!1 be fined not more than fifty dollars." 

It is to be noted that among the things which this statute makes punishable is. 
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the making or giving a false or short weight or measure, as therein provided, in ''buy
ing or selling any property or directing or permitting an employe so to do." The 
offense may be committed in purchasing as well as selling and by short weighing or 
measuring, but in your question relating to short measuring the statute will be further 
quoted and considered only as affecting such measuring and selling. 

To properly distinguish this statute from other statutes construed by the courts 
of this state, it is proper to note that offering for sale or having short measured prop
erty in possession is not an offense, but under this section the offense is committed 
in "buying * * * any property." 

In establishing the venue in a prosecution under this section on the facts as stated 
in your letter, it becomes necessary to determine whether a sale was made and where 
the false measuring was done, for this is the gist of the offense. 

It must be borne in mind that the evil thing prohibited is false measuring in the 
sale of property; the acts constituting the sale of property are the surrounding cir
cumstances of the offense, furnishing, it might be stated, the opportunity for such 
false measuring. True, unlawful acts culminate in a sale on the part of the offender 
and the offense is not consummated unless a sale occurs. But it cannot be said that 
the offense is committed where the agreement of sale occurs, as the object of this law 
is not to discourage or prevent sales of property, but to prohibit and make unlawful 
the giving of a false measure in such sales. 

The case of State vs. Bissman, 54 0. S., 243, to which you dn-ect attention in 
personal conference, has been considered. The sections under which the prosecution 
in that case was made differ materially from the section involved i~ this case. The 
Bissman case was a prosecution under the adulteration of food statutes and, unlike 
section 13106, makes it an offense to offer the prohibited article for sale as well as the 
actual selling, and because of this and other differences in the terms defining the of
fenses, that case cannot be safely relied upon as furnishing a precedent in the present 
question. To constitute an offense under section 13106, the facts must establish 
two main elements: (a) the giving of a short measure, and (b) in the sale of property. 
Consideration of the terms and purpose of this section convinces this department that 
such false measuring being done in "C" county, the affidavit, charging the seller with 
an offense under that section, should be filed in that county. 

Your second question may be stated to be: 

"Against whom sho.uld the prosecution be brought?" 

it being observed that the sale was made by an agent in behalf of a corporation. In 
the Bissman case, supra, the second syllabus is: 

"The manager of a mercantile corporation is subject to a fine under the 
provisions of the 'act to provide against the adulteration of food and drugs,' 
when the adulterated article is sold or offered for sale by an agent of such 
corporation acting within the scope of his authority, and the offense is triable 
in the county in which such article is sold or offered for sale by such agent." 

This was a prosecution for the sale of adulterated ketchup and it was based on 
a statute in some respects dissimilar to section 13106, the same general principle as 
to the liability of the principal for the agent's acts is applicable and the facts as stated 
at page 243 of the report of that case, are very similar to the facts under consideration: 

"The jury were instructed that of the accused, as manager of the corpo
ration, sent an agent from Richland county to Hardin to sell the article of 
food in question, and it was so sold, the defendant was liable as though he 
had been personally present making the sale, and was triable in Hardin 
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county. The accused excepted to the charge. After the verdict of guilty 
a fine of $100 was imposed." 

In sustaining the judgment of the trial court, on page 244 the supreme court says: 

"The statutory provisions governing these casefl do not exempt any one 
who sells or offers to sell the articles prohibited, because of his relation to 
the transaction whether it is that of agent or principal." 

In this connection it should be remembered that bearing on the principal's lia
bility, section 13106 makes it an offense to direct or permit an employe to give a 
false measure in the sale of property. What the court held as to those sections re-
lating to the liability of the principal, is equally true of section 13106, viz., · 

"The agent is within the terms of the statute because he personally par
ticipated in its violation; and the pincipal is responsible for what he does by 
another. Any other construction of the statute would afford an easy method 
for defeating its purpose;" 

Section 12350 G. C. provides: 

"Whoever aids, abets or procures another to co=it an offense, may be 
prosecuted and punished as if he were the principal offender." 

So it may be concluded that the manager of the corporation may be prosecuted 
for the giving of short measure in such a sale by his employe, in the usual course of 
his employment, and that the employe, who knowingly gives such false measure, may 
also be prosecuted. 

Respect£ ully, 
JOHN G. PRICE, 

Attorney-General. 
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584. 

RELIGIOUS GERMAX CATECHISM SCHOOLS-NOT VIOLATIO:N" OF 
AMENDED SENATE BILL No. 137. 

Citizens can conduct strictly religious German catechism schools for the study of the 
Bible and church history and such instruction is not a violation of amended senate bill 
No. 137. 

CoLUMBus, Omo, August 21, 1919. 

HoN". GEORGE S. MAY, Prosecuting Allorney, Napoleon, Ohio. 
DEAR S1R:-Acknowledgment is made of your request for an opinion upon the 

following question: 

"I would like to inquire whether the Ake bill renders it unlawful to 
conduct strictly religious German catechism schools during the summer 
months, at which schools all the instruction that is given is Bible and church 
history instruction, together with such instruction in the reading of German 
as would tend to make the religious instrudtion more intelligible." 

The Ake bill, to which you refer, is amended senate bill 137 and is effective on 
and with September 5, 1919. Such new law upon the teaching of the German lan
guage in the public, private and parochial schools of t,he sfa~, reads as follows: 

"An act to s4pplement section 7762 of the General Code, -.PY the ad
dition of S!;i,Pplemen~l sections to be known as sections 7762-1, 7762-2, 
7762-3 and 7762-4, and to repeal s,ection 77.29, concerning elementary, pri
vate and parochial schools and providing that instruction shall be in the 
English language. 

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE 
STATE OF OHIO: 

Section 1. That section 7762 be supplemented by sections 7762-1, 
7762-2, 7762-3 and 7762-4 to read as follows: 

Sec. 7762-1. That all subjects and branches taught in the elementary 
schools of the state of Ohio below the eighth grade shall be taught in the 
English langu,age only. The board of education, trustees, directors and 
Sl\,.ich ot;ber officers as may be in control, shall cause to be ta~'t in the ele
mentary schools all the branches named in section 7648 of the General Code. 
Provided, that the German language shall not be taught below the eighth grade 
in any of the elementary schools of this state. 

Sec. 7762-2. All private and parochial schools and all schools main
tained in connection with benevolent and correction:tl h1stitutions within 
this state which instruct pupils who have not completed a course of study equiv
alent to that prescribed for the first seven grades of the elementary schools of this 
state, shall be taught in the English language only, and the person or persons, 
trustees or officers in control shall cause t-0 be taught in them such branches 
of learning as prescribed in section 7648 of the General Code or such as the 
advancement of pupils may require, and the person or officers in control 
direct; provided, that the German language s,hall not be taught below the 
eighth grade in any such schools within this sta'te. 

Sec. 7762-3. Any person or persons violaiJ.ng the provisions of this 
act shall be guilty of a misdemeanor and shall be fined in any sum not less 
than twenty-five dollars nor more than one hundred dollars, and each sep-

https://violaiJ.ng
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arate day in which such act shall be violated shall constitute a separate 
offense. 

Sec. 7762-4. In case any section or sections of this act shall be held 
to be unconstitutio~l by the supreme court of Ohio, such decision shall not 
affect the validity of the remaining sections. 

Section 2. That section 77~ of the General Code be, and the same is 
hereby repealed." 

Article I, section 1 of the constitution of the state of Ohio reads as follows: 

"All men are, by nature, free and independent, and have certain in
alienable rights, among which are those of enjoying and defending life and 
liberty, acquiring, possessing, and protecting property, and seeking and ob
taining happiness and safety." 

Article I, section 3, of the constitution of Ohio, reads: 

"The people have the right to assemble together, in a peaceable manner, 
to consult for the common good; * * *" 

. Article I, section 7, of the constitution of Ohio reads as follows: 

"All men have a natural and indefeasible right to worship Almighty 
God according to the dictates of their own conscience. No person shall be 
compelled to attend, erect, or support any place of worship, or maintain any 
form of worship, against his consent; and no preference shall be given, by 
law, to any religious society; nor shall any interference with the rights of con
science be permitted. * * * Religion, morality, and knowledge, however, 
being essential to good government, it shall be the duty of the General Assem
bly to pass suitable laws to protect every religious denomination in the peaceable 
enjoyment of its own mode of public worship * * *." 

It must be presumed that the general assembly had full knowledge of the above
quoted provisions appearing in the constitution of the state of Ohio, when it enacted 
senate bill 137, with a view of eliminating the teaching of the German language below 
the eighth grade in the elementary, private and parochial schools within this state. 

Sections 7762-1 and 7762-2, appearing in amended senate bill 137, both refei: 
to the branches named in section 7648 of the General Code, which reads as follows:: 

"An elementary school is one in which instruction and training are given 
in spelling, reading, writing, arithmetic, English langl_\age, English grammar 
and composition, geography, history or the United States, including civil 
government~ physiology, and hygiene. Nothing herein shall a.bridge the 
power of boards of education to cause instruction and tra;ining to be given in 
vocal music, drawihg, elementary algebra., the elements of agriculture and 
other branches which they deem advisable for the best interests of the schools 
l\ri.der their charge." . 

This section, while not amended directly by the general MSembly, has been· 
amended indirectly by the following new langua_ge appearing in amended section, 
7645 G. C., which reads as follows: 

"Boards of education are required to prescribe a graded course of study 
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for all schools under their control in the branches named in section seventy
six hundred and forty-eight, subject to the approval of the superintendent 
of public instruction. The course of study mentioned in this section shall 
include American government and citizenship in the seventh and eighth 
grades." 

'llhe above Si6ction was amended in amended senate bill 140, effective September 
5, 1919, and the following amended section, 7762 G. C., appearing in such senate bill 
140, is also pertinent at this time and reads as follows: 

"Section 7762. All parents, guardians and other persons who have care 
of children, shall instruct them or cause them to be instructed in reading, 
spelling, writing, English grammar, geography, arithmeti~; United States 
history, American government and citizenship." 

A careful° analysis of the several amendments to the Genera1- Code bearing upon 
the elimination of the Germar language in public, private and parochial schools of 
the state indicates that it was the intent of the legislature that the German language 
should be prohibited in the teaching of the subjects mentioned in section 7648 of the 
General Code and had no reference to any religious instruction that might be given 
by any religious denomination in the carrying out of their own mode of worship which 
is protected by the state constitution. The bill in question provides that in the elemen
tary schools of the state, that is. the public school systPm, all instruction bel!)W the 
eighth grade shall be given in the English language only, but under the provisions of 
this new act as appearing in section 7762-1, ·the German language can be taught in 
the eighth grade in any of the elementary schools of the state and al,so in all gre.des 
of the public high schools. As regards private and parochial schools, and those schools 
mBintained in connection with state benevolent or correctional institutions, unless 
a pupil in such schools shall have completed a course of study equivalent to that pre
scribed for the first seven grades of the elementary schools of the state, he shall be 
taught in the English language only, but if such pupil attending either of these kinds 
of schools has completed the first seven grades, then there is nothing in the new law 
which prevents his instruction in the German language or any other fo.nguage, the main 
prohibition of both sections being that "the German language should not be taught to 
pupils below the eighth grade, or its equivalent 

You indicate in your question that the schools you have in mind are strictly re
ligious schools held during the summer months and th2,t all the instruction that is given 
is religious in its nature, being upon the Bible and church history. The constitution 
provides that every religious denomination shall be free to exercise the peaceable 
enjoyment of its own mode of public worship and that the General Assembly shall pass 
suitable laws to protect each and every denomination in its mode of worship. These 
modes of worship might vary considerably and do vary. The religious instruction 
in one instance might be read in Hebrew, in another instance 'in Latin and in another 
instance in German. Such mode of worship might be the only one that the parents 
of the children would know. If the children are prevented from enjoying the same 
mode of worship as the parents. then it might be said that such child is being compelled 
to maintain a form of worship against his consent, which is prohibited in section 7 
of articl!' I of the constitution of Ohio, as well as being an interference with the rights 
of conscience, which are protected in the same S!'ction. 

Any other construction put upon amended senate bill 137 might give rise to the 
question of its constitutionality, in view of the quotations from the constitution above 
given. 

It is, therefore, the opinion of the Attorney-General that citizens can conduct 
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strictly religious German catechism schools for the study of the Bible and church 
history and such instruction is not a violation of amended senate bill No. 137. 

Respectfully, 
JOHN G. PRICE, 

At"torney-General. 

585. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
GALLIA, JACKSON, MONTGOMERY, PERRY, TUSCARAWAS AND 
VINTON COUNTIES. 

HON. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

COLUMBUS, Omo, August 21, 1919. 

586 

APPROVAL OF FIKAL RESOLUTION FOR ROAD IMPROVEMENT IN 
ERIE COUNTY. 

HoN. CLINTON CowEN,Slate Highway Commissioner, Columbus, Ohio. 

COLUMBUS, Omo, August 23, 1919 

587. 

COUNTY TREASURER ELECT DIES BEFORE BEGINNING OF TERM
NO VACANCY-PRESENT INCUMBENT CONTINUES IN OFFICE. 

1. The death of the treasurer-elect before the beginning of the term for which he was 
elected, does not create a vacancy in the office Jor the ensuing term, when the present incum
bent is not disqualified under the constitution from continuing in ojfu;e. 

2. The present incumbent of the office of county treasurer of Delawa,e county is 
entitled to continue in office until the first Monday in September, 1921. 

CoLUMBus, Omo, August 25, 1919. 

HoN. D. M. CuPr-, Assistant Prosecuting Attorney, De/,aware, Ohio. 
DEA~ Srn:-Your letter requesting my opinion as to whether or not the death of 

the treasurer-elect of Delaware county after the last November election, has created 
a vacancy in the office, etc., was duly received, and reads as follows: 

"At the November election, 1916, A. E. Baldwin was elected county 
treasurer of Delaware county, qualified and is now serving on his first term 
as such treasurer. At the November election in 1918, F. D. White was 
elected to succeed him. On December 19, 1918, said F. D. White died. 
The question has arisen whether the death of said White will have created 
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a vacancy in said office of county treasurer, at the expiration of Mr. Bald
win's term, such as would require an appointment by the county commis
sioners of Delaware county, or whether no vacancy will exist, and Mr. Bald
win continue.1to ho(µ such office as county treasurer for the term beginning 
the first Monday in September, 1919, and ending the first Monday in Sep
tember, 1921. 

No commission was ever issued to said F. D. White, and he had not 
qualified as such treasurer by taking the oath of office or filing a bond." 

The term of office of the county treasurer is fixed by section 2632 G. C. at 

"two years from the first Monday of September next after his elliction," 

and by section 8 G. C., which provides that a person holding an office of public trust 
shall continue therein 

"until his successor is elected or appointed and qualified unless otherwise 
provided in the constitution or bws " 

See State vs. Speidel, 62 0. S., 156, 160, holding that section 8 G. C. must be 
read into the officer's commission. 

It will thus be seen that "unless otherwise provided in the constitution or laws" 
the term of office of county treasurer is for two years from the first Monday of Septem
ber next after his election, and until his successor is elected or appointed and quali
fied. 

In State vs. Metcalfe, 80 0. S. 244, the court held, and the cases therein cited 
sustain the proposition, that under the present law of the state, an office cannot be 
regarded as vacJmt while filled by one lawfully entitled to hold it, and that the death 
of a person elected to an office before he qualifies does not create a vacancy where 
the law provides that the incumbent shall hold over until the election and qualifi
cation of his successor. 

While the court in that case was construing constitutional provisions, neverthe
less the doctrine of the case is equally applicable in the construction of statut.ory pro
visions. That this is true is evidenced by the fact that the court refers to and quotes. 
from sever.ii cases involving statutory terms of office in support of the point actually 
decided. See State vs. Speidel, supra, which holds that: 

"When one who is holding the office of sheriff, and is a candidate for 
election to succeed himself, dies before entering upon the new term, a va
cancy is thereby created in the term in which he was serving, but not in the 
term for which he was a candidate and upon which he had not entered." 

Referring again to section 8 G. C., the question arises as to whether or not there 
is any constitutional provision or law prescribing a different rule with respect to the 
county treasurer, because, in the absence of a constitutional provision or law to the 
contrary, thr.t section cannot be disregarded, but must be applied. 

There are two constitutional provisions pertinent to the present inquiry which 
are in direct conflict with :respect to the maximum term of office of county officers, 
viz., section 2 of article X (adopted October 13, 1885), which providbi that county 
officers shall be elected for terms, 

"not exceeding three years, as may be provided by law," 

and section 2 of article XVII (adopted November 7, 1905), which, among other things, 
provides that such officers shall be elected for terms, 

https://sever.ii
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"not exceeding four years, as may be so prescribed." (That is, prescribed by 
the general assembly.) 

Under the first constitutional provision the term cannot exceed three years, while 
under the latter provision the term cannot extend beyond four years, for, as held in 
State vs. Brewster, 44 0. S. 589, 

"Where the term of office is fixed and limited by the constitution, there 
is no power in the general assembly to extend the term or tenure of such office 
beyond the time so limited." 

There being a conflict between these two constitutional provisions with respect 
to the term of office of county officers, section 2 of article XVII, being the latest ex
pression of the people on the subject, must govern. Such also was the opinion of the 
former Attorney-General (1917 Opinions of Attorney-General, Vol. 2, p 1476). See 
also State vs. Creamer 83 0. S. 412, in which the court held: 

"The doctrine relating to repeals and amendments by implici>tion ap
plies alike to constitutions and statutes, and it requires that earlier expres
sions yield when it is necessary to give effect to the latest expression of the 
intention of those whose intention is entitled to control." 

Under article XVII the general assembly is clothed with exclusive power to fix 
the -term of office of county officers, subject to the limitation that the term shall not 
exceed four years. In the exercise of constitutional power the general assembly has 
provided that. the term of the county treasurer shall be two years from the first Mon
day of September next after his election (section 2632 G. C.), and until his successor 
is elected or appointed and qualified "u,nless otherwise provided in the constitution 
or laws" (section 8 G. C.) and the only limitation on this term is the constitutional 
provision that it shall not exceed four years. 

It is contended ~hat section 8 G. C. h2,s no application to the present situation 
because it is "otherwise provided" with respect to the county treasurer by sections 
2634 and 2636 G. C. The statute first mentioned (2634) provides that if a person 
elected to the office fails to give bond on or before the date of the comm~cement of 
his officii>.l term the office shall become vacant; and the latter statute (2636) provides 
that when the office becomes vacant by death, removal, resignation, neglect to give 
bond or other cause the commissioners shall forthwith appoint a suitable person 
to fill such vacancy. But these -statutes in my opinion must be read and construed 
b connection with section 8 G. C. and the decision of the supreme court defining 
vacancy or prescribing rules for determining when a vacancy exists. When so con
sidered the conclusion must be that section 2634 G. C. h.as reference to cases such as 
Kelly vs. State 25 0. S. 577, hereinafter referred to or where the incumbent has 
held the office for the full constitutional period and that the death of a treasurer
elect before the beginning of the term for which he was elected does not create a va
cancy in the office when the present incumbent is not disqualified by the constitu
tional limitations (section 3 of article X and section 2 of article XVII) from holding 
over. 

Cases such as Adams vs. Hopkins, 10 0. S., 509; Kelly vs. State, 25 0. S., 577, 
and State vs. Brewster, 44 0. S., 589, which are cited in support of the contention that 
section 8 G. C., has no application to the office of county treasurer, when properly 
considered, are not opposed to the conclusion at which I have arrived. 

In Adams vs. Hopkins, supra, the incumbent had served two full terms of two years 
each, and was therefore disqualified by the four year limitation prescribed by section 
3 of article X of the constitution from continuing longer in office. And, also, there 
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was no statute in existence at the time authorizing or permitting an incumbent to 
hold over after his term-section 8 G. C. not having come into our statute law until 
1880. Hence the statement in the opinion that there was no person entitled to take 
and hold the office during the ensuing term, while true and controlling in 1860 when 
the opinion was written, has no application under t'he present state of our statutory 
law. The case was also distinguiolied in State vs. ::\fetcalfe, supra. 

In Kelly vs. State, s11pra, the question now under consideration was not involved, 
anµ the case is ~erefore not an authority either for or against my conclusion. In 
that case the treasurer, who had entered upon and was ~erving his second term, had 
failed to give bond or take the oath of office on or before the beginning of su<.'h term. 
That case, like Adams vs. Hopkins, supra, was also decided prior to 1880. 

State vs. Brewster, su'pra, decides that when an officer has served the full time 
allowed by the constitution, he cannot continue in office until a sucoo,sor is elected 
and qualified. In such a case section 8 G. C., by reason of the express constitutional 
limitation, necessarily becomes inoperative, and it was so held in that case. No such 
situation is presented here, for the present incumbent is now serving his first term. 

Since there will be no vacancy in the office of county treasurer of Delaware county 
on the first Monday of September, 1919, to be filled under section 2636 G. C. (assuming 
that the present incumbent will be alive and in office on that day), and in view of 
the fact that there is no provision for the election of a su.ccessor until the general election 
in November, 1920, and then only for the term beginning on the first Monday in Septem
ber, 1921 (section 10 G. C. not being applicable to the present situation), it is my 
opinion that the present incumbent, who is serving his first term, and therefore not 
disqualified under section 3 of article X and section 2 of article XVII of the state con
stitution from continuing in office, is entitled to hold over until the first Monday in 
September, 1921. See 1917 Opinions of Attorney-General, Vol. 2, p. 1476. 

Respect£ ully, 
JOHN G. PRICE, 

Attorney-General. 

588. 

APPROVAL OF SALE OF CANAL LANDS IN CITY OF DAYTON, OHIO, 
TO CHARLES E. COMER. 

COLUMBUS, Omo, August 26, 1919. 

HoN. JOHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR Sm:-I am in receipt of your letter of August 23, 1919, transmitting in 

duplicate form findings and resolution pertaining to the sale of a portion of abandoned 
canal basin in the city of Dayton, :Montgomery cou.nty, Ohio, to Charles E. Comer, 
the price to be paid, in the sum of 8500.00, representing the value of the land as ap
praised by you. 

I note that the heirs of Margaret B. Stoppelman are paying the purchase money, 
but have requested that the deed be made direct to Charles E. Comer; and under the 
circumstances as related by you I agree with you that there is no objection to the 
state's complying with this request. 

I have carefully examined said findings and resolution, find them correct in form 
and legal, and am, therefore, returning the same to you with my approval endorsed 
thereon. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 



1050 OPINIONS 

589. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD L\IPROVEMENT IN 
JEFFERSON, LAWREXCE, PORTAGE, ADAMS, NOBLE AND JACKSON 
COUNTIES. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

CoLUMBus, Omo, August 28, 1919. 

590. 

INSOLVENCY COURT IN HAMILTON AND CUYAHOGA COUNTIES
PROBATE COtJR.TS OF ALL COUNTIES HAVING MORE THAN 70,000 
INHABITANTS AND THREE COMMON PLEAS JUDGES-CONSTA
BLES MAY BE APPOINTED-ALSO PERFORM DUTIES OF ASSIGN
MENT OF CASES-COMPENSATION. 

1. In the insolvency court in Hamilton and Cuyahoga counties, and in the probate 
courts of all counties having more than 70,000 inhabitants and wherein more than two 
common pleas judges regularly hold court at the same time, one or more constables may be 
appointed to preserve order, attend the assignment of cases and discharge such other duties 
as the court requires. 

2. Such constable or constables shall receive such compensation as is fixed by the 
judge of the court making the appointment, subject to the scale of limitations established by 
section 1693 G. C. (H. B. 515, effective July 22, 1919). By virtue of such section, addi
tianal compensation, not to exceed $1,500.00 per year, is allowable for the work of such 
constable or constables incident to the assignment of cases. 

CoLUMBus, Omo, August 28, 1919. 

Bureau of Inspection and Supervision of Public Offices,- Columbus, Ohio. 
GENTLEM:EN:-Your letter of recent date reads as follows: · 

"In view of opinions of Attorney-General to be found in the Opinions 
of the Attorney-General, 1916, volume I, page 908, and 1917, volume I, 
page 1067, and the provisions of section 1692 G. C. as amended, 103 0. L. 
417, and section 1693 G. C., as amended, 107 0. L. 689, and as again amended 
in 1919, in house bill 515, we would ask your opinion as to what the maximum 
amount is that can be allowed a court constable in the courts of insolvency 
(Cuyahoga and Hamilton counties) and in probate courts in counties having 
a p'opulation of 70,000 or more? Can constables in the insolvency courts 
and in the probate courts in counties having a population of 70,000 or more 
be placed by the court in charge of the assignment of cases with additional 
compensation therefor? " 

It is considered that both of your questions relate to one and the same thing and 
come to this: Have judges of the insolvency courts, and of probate courts in counties 
having more than 70,000 inhabitants. the right to appoint one or more constables to 
attend and assume charge of the assignment of cases in their res2,ective courts, and 
to allow such constables additional compensation t~refor? 

Section 1692 G. C. (103 0. L. 417) says: 

https://1,500.00
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"When, in the opinion of the court the business thereof so requires, each 
court of common pleas, cburt of appeals, superior court, insolvency court, 
in each county of the state, and, in counties having at the last or any future 
federal census more than seventy thousand inhabitants, the probate court may 
appoint one or more constables to preserve order, attend the assignment of 
cases in counties where more than two common pleas judges regularly hold 
court at the same time and discharge such other duties as the court requires. 
When so directed by the court, each constable shn.ll have the same powers as 
sheriffs to call and impanel jurors, except in capital cases." 

Section 1693 G. C. (amended in 108 0 L. 16Z, being H. B. No. 515) says: 

"Each constable shall receive the compensation fixed by the judge or 
judges of the court making the appointment. In counties where four or more 
judges regularry hold court, said compensation shall not exceed eighteen 
hundred and twenty doll'ars each year, in counties where two judges and not 
more than three judges hold court at the same time, not to exceed twelve 
hundred and fifty dollars each year, and in counties where only one judge 
holds court, such amount, not to exceed one thousand dollars each year, as 
may be fixed by the court, and shall be paid monthly from the county treas
ury on the order of the court. Such court constable or constables when 
placed by the court in charge of the assignment of cases, may be allowed 
further compensation not to exceed one thousand five hundred dollars per 
year,' as the court by its order entered on the journal determines. In counties 
where only one judge holds court the constable provided for herein, when 
not attending the common pleas court, shall upon the order of the judge of 
such common pleas court, and without additional compensation, attend the 
probate court and the court of appeals of said county." 

It has been heretofore held by this department that the first of the above quoted 
sections is the enabling statute in respect of the appointment of court constables to 
attend the assignment of cases; that section 1693 G. C. does not confer :i,uthority upon 
the court to impose the duty of assigning cases upon court constables, but only author
izes an extra allowance to court constables when the latter have been given that duty 
by virtue of an order made by the court under favor of section 1692 G. C. See 1916 
Opinions of Attorney-General, Vol. I, p. 908; also 1917 Opinions of Attorney-General, 
Vol. II, p. 1067. 

By reason of section 1692 G. C., the judge of an insolvency court may appoint 
one or more constables to attend the assignment of cases, provided only that the county 
wherein such court is held is one "where more than two common pleas judges regu
larly hold court at the same time." This same proviso and one other as well attaches 
to the right of a probate judge to appoint one or more constables to attend the assign
ment of cases; that is to say, the county in which such probate judge holds court must 
be one "where more than two common pleas judges regularly hold court at the same 
time," and such county must, at the last or any future federal census, have had or 
have more than seventy thousand inhabitants. 

It is apparent from the sections under consideration that the legislature has made 
the appointment of "assignment constables," and the compensation of constables, 
generally, dependent upon the state or condition of business in the county, as dis
closed by the fact of the number of common pleas judges regularly holding court in 
that county. 

By section 1692 G. C. the legislature has made, as an arbitrary measure or gauge 
of the necessity for the appointment of one or more constables to attend the assign
ment of cases in the courts therein specified, the fact that tliere are more than two 
common pleas judges in a county regularly holding court at the same time. 
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You will notice that that part of section 1693 G. C. which fixes the compensa
t:on of constables, to-wit, th~ part reading: 

"In counties where four or more judges regularly hold court, said com
pensation shall not exceed eighteen hundred and twenty dollars each year, 
in counties where two judges and not more than three judges hold court at the 
same time, not to exceed twelve hundred and fifty dollars each year, and in 
counties where only one judge holds court, such amount, not to exceed one 
thousand dollars each year, as may be fixed by the court, and shall be paid 
monthly from the county treasury on the order of the court," 

does not expressly speak of common pleas judges. That is, it does not say "In counties 
where four or more common pleas judges regularly hold court," etc. Yet it is evident 
that "judges" in this connection means common pleas judges; othewise the word is 
meaningless, for we have no counties in Ohio where four or more court of appeals 
judges regularly hold court, nor any wherein four or more superior court or insolvency 
court or probate court judges regularly hold court. In only one county of the state 
(Hamilton county) is there a court known as the "superior court;" and but two coun
ties have an "insolvency court," to-wit, Hamilton Bnd Cuyahoga couniies. In both 
Hamilton and Cuyahoga, the number of common pleas judges is in excess of four. 

You are therefore advised: 
(1) That the court of insolvency in Hamilton and in Cuyahoga counties may 

in its discretion appoint one or more constables to preserve order, attend the assign
ment of cases and discharge such other duties as the court requires; that the compen
P.ation of such constable or constables in said court of insolvency shall be that fixed 
by the judge making the appointment, such compensation not to exceed eighteen 
hundred and twenty dollars each year, together jvith such additional compensation, 
for the work of attending the assignment of cases, not to exceed one thousand, five 
hundred dollars per year, as the judge determines. 

(2) That in all counties having at the last or any future federal censws more than 
seventy thou~and inhabitants, the probate ·c,ourt may, if the county is ~ne wherein 
more than two common pleas judges regularly hold court at the same time, appoint 
one or more constables to prese~ve order, attend and take charge of the assignment of 
cases in such court and d'ischarge such other duties as the court requires. The com
pensation of such constable or constables shall be that fixed by the probate cou1-t, 
on the· following basis: If the county wherein su·ch probate court is held is one wherein 
four or more common pleas judg~s regularly hold court, said compensation shall not 
exceed eighteen hundred and twenty dollars each yea:i-, together with whatever fur
ther compe.'tlsation (not to exceed one thousand, five hundred dollars per year), the 
court may allow for the work of such constable or constables in connection with the 
assignment of cases; if the county wherein such probate court is held is one wherein 
three, that is to say, more than two and not more than three common pleas judges hold 
court at the same time, said compensation shall not exceed twelve hundred and fifty 
dollars each year, together with whatever further compensation (not to exce~d one 
thousand, five hundred dollars per year), the court may allow for the work of such 
constable or constables in connection with the assignment of cases. 

The phrase "more than two and not more than three common pleas judges" is 
used in the paragraph immediately preceding, out of regard for certain provisions found 
in section 1692 and 1693 G. C. According to section 1692 G. C., the duty of attending 
the assignment of cases can not be legally imposed upon a court constable unless said 
court is held in a county wherein more than two common pleas judges regularly hold 
court; and according to section 1693 G. C., which fixes the compensation of court 
constables, such compensation shall not exceed twelve hundred and fifty dollars "in 
counties where two judges and not more than three judges hold court at the same time," 
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with additional compensation incident to the assignment of cases. In other words, 
both of the provisions just quoted must be borne in mind in fixing the salary of a con
stable in a "three-judge" county. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

591. 

COUXTY SURVEYOR-UXDER PROVISIONS OF SECTIOXS 2787 AND 
2788 G. C. NUMBER OF ASSISTANTS DETERMINED BY SAID OFFICER. 

Under the provisions of section 2787 and 2788 G. C. it is the duty of the county surveyor 
and not of the county commissioners to determine the number of assistants to be employed 
by the surveyor. 

COLUMBUS, Omo, August 28, 1919. 

Rox. Hm1ER HARPER, Prosecuting Attorney, Painesville, Ohio. 
DEAR. S,R:-Receipt is acknowledged of your letter of recent date submitting 

for opinion the following: 

"On the first Monday of June, 1918, the county surveyor of Lake c~unty 
filed with the county commissioners a statement of necessary deputies, drafts
men, iniipectors and ernployes in his office, eight (8) in number, for the year 
beginning September 1, 1918. The county commissioners fixed the aggregate 
compensation to be expended for such yea1 at :59,650.00, for said eight persons. 
This is under the General Code, section 2787. 

The cou,nty surveyor has expended but about half that sum. He now pr.e
sents a bill for eighteen employes and claims that inasmuch as their pay does 
n,ot exceed the aggregate amount fixed by the .coupty commis,5ioners, that the 
auditor should draw his warrant under the provision of section 2788 for the 
eighteen. 

The audifor refused to draw his warrant under 2788, because the number 
of employes exceeds the number filed with the commissioners under 2787, 
although the aggregate amount fixed by the county commissioners is not 
exceeded. 

Will you please advise me whether on this statement of fact the auditor 
should draw his warrant for the eighteen employes?" 

Your inquiry has reference to sections 2787 and 2788 G. C. which read respectively 
as follows: 

"Section 2787. On or before the first Monday of June of each year, 
the county surveyor shall file wi~h the commissioners of such county a state
ment of the number of all necessary assistants, deputies, draughtsmen, in
spectors, clerks or employes in his office for the year beginning on the first 
:Vlonday of September next succeeding and their aggregate compensation. 
The county commissioners shall examine such statement and, after making such 
alterations therein as arc just and reasonable, fix an aggregate compensation 
to be expended therefor for such year. Provided, however, that if at any time 
any county surveyor requires an additional allowance in order to carry on the 
business of his office, such county surveyor may make application to a judge 
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of the court of common pleas of the county wherein such county surveyor was 
elected; and thereupon such judge shall hear said application, and if upon 
hearing the same said judge shall find that such necessity exists he may allow 
such a sum of money as he deems necessary to pay the salaries of such assis
tants, deputies, draughtsmen, inspectors, clerks or other employes as may 
be required. Notice in writing of such application and the time fixed by 
such judge for the hearing thereof shall be served by the county surveyor 
five days before said hearing upon the board of county commissioners of such 
county; and said board shall have the right to appear at Sq!')h hearing and 
be heard upon said application and evidence may be offered both by the 
county rnrveyor and the county commissioners." 

"Seption 2788. The county surveyor shall appoint such assistant~, dep
uties, draughtsmen, iµspectors, clerks or employes as he deems necessary 
for the proper performance of the duties of his office, and fix their compensation\ 
but compen:3ation shall ~ot exceed in the aggregate the amount fixed therefor 
by the county commissioners or allowed by a judge of the court of common 
pleas of the county. After being so fixed such compensation shall be paid 
to such persons in monthly installments from the general fund of the county 
upon the warrant of the county auditor. The county surveyor may require 
such of his assistants, deputies, draiightsme:i, inspectors, clerks or employes 
as he deems proper to give bond to the state in an amoWJ,t to be fixed by the 
county surveyor with sureties approved by him, conditioned for the faithful 
performance of their official duties. Such bond with the approval of the 
county surveyor, indorsed thereon, shall be deposited with the county treasurer 
and kept in his office." 

These statutes nowhere state that the commissioners are to determine the number 
of employes or to fix the compensation of an individual employe. On the other hand, 
section 2788 plainly provides that the county surveyor shall appoint "such assistants 
• • • as he deems necessary for the proper performance of the duties of his office 
and fix their compensation." 

When we construe the two statutes together, as they must be construed, the result 
is that provision in the first sentence of section 2787 to the effect that the county sur
veyor shall file with the commissioners a statement of all necessary assistants, deputies, 
etc:., must be taken merely as requiring that certain data be furnished to the com
missioners :',S a basis for action on their part in determining the total amount which 
may be expended by the surveyor for the year, subject, of course, to the right of the 
surveyor to make application to a judge of the common pleas court for additional allow
ance if the aggregate amount allowed by the commissioners proves in practice to be 
insufficient. In other words, the purpose of the two sections is to fix an aggregate 
amount th:>,t may be expended by the surveyor in a given year rather than to permit 
the commissioners to say what number of persons shall be employed by the surveyor 
and what compensation shall be paid to them. · 

The two sections in question follow the general plan of sections 2980, 2980-1 and 
2981 of the General Code. These several sections were passed upon by the common 
pleas court of Henry county in the case of County CommissioPers vs. Rafferty, et al.• 
19 0. N. P. (n. s.) 97. In that case the court held, as shown by the syllabus: 

"County commissioners are without power to fix the compensation of 
deputies and assistant clerks of county auditor, treasurer, probate judge and 
recorder. The authority to fix such compensation is vested in these several 
officers, with the limitation that the aggregate compensation to be paid in 
each office shall not exceed the amount allowed by the county commissioners 
for such offices." 
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The court in the course of the opinion at page 102 refers to the case of Theobald 
vs. State of Ohio, ex rel. 10 0. C. C. (n. s.) 175 in which case the constitutionality 
of the so-called county salary law W\\s considered and quotes the following language 
from the opinion of Judge Smith in said case: 

"It must not be overlooked that the officer fixes the compensation of 
each particular employe as well as the number of employes. With that 
the board has nothing to do save that it may limit the aggregate that may 
be thus expended." 

You are therefore advised that under the statement of facts submitted by you 
the auditor should draw his warrant in payment of the compensation of the eighteen 
employes. 

Respectfully 
JOHN G. PRICE 

Attorney-General. 

592. 

COMMISSIONER OF DEEDS IN ANOTHER STATE-WOMEN" ELIGIBLE 

The acknowledgment of an instrument for the conveyance or incumbrance of lands, 
tenements or hereditaments situate within this state may l,awful,ly be made without this 
state before a woman resident of another state appointed as commissioner by the govern-OT 
of Ohio under the provisions of section 132 G. C 

CoLUMBus, Omo, August 28, 1919. 

HoN. JAMES M. Cox Governor of Ohio, Columbus Ohio. 
MY DEAR GovERNOR:-Some question has arisen as to the validity of deeds 

acknowledged before women residents of other states and appointed by yourself 
and your predecessors to act as commissioners of deeds in these states. 

The appointments wore made under sections 132 and 8515 G C which are as 
follows: 

"Section 132. The governor is authorized to appoint as commissioners 
of the state of Ohio persons residing in any other st1te or in any turitory 
of the United States or in any foreign state on such evidence of qualification 
as he may require. Such commissioner shall continue in office for a term 
of three years and have authority to take affidavits and depositions to be 
used in any of the courts of this state and to take acknowledgment and 
proof of the execution of any deed or other conveyance, lease, contract, 
letter of attorney or other written instrument to be recorded or used in this 
state." 

"Section 8515. The acknowledgment of an instrument for the conveyance 
or incumbrance of lands, tenements or hereditaments situate within this 
state may be made without this state before a commissioner appointed 
by the governor of this state for that purpose or a consul-general, vice 
consul-general, deputy consul-general, consul, vice consul, deputy consul, 
commercial agent and consular agent of the United States resident in any 
foreign country." 
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These sections independent of any other provisions constitutional or statutory 
hear the manifest construction that the governor has authority to select a woman 
as such commissioner. The only requirement recited is that the appointee must 
present evidence of qualification satisfactory to the governor. 

The doubt as to the validity of the acte of such commissioners has undoubtedly 
arisen because the supreme court of Ohio has decided that a woman is not eligible 
to the office of notary public. In State ex rel The Attorney-General vs. Adams 58 
0. S. 612 the court in so holding said that a notary public is an officer and that under 
the provisions of section 4 of article XV of the constitution no person may be elected 
or appr-inted to any office in this state unless he possesses the qualifications of an 
elector. So it has been suggested that such a commissioner is an officer and must 
possess such qual,ifications. With this view I do not agree. The pertinent fanguage 
of section 4 of article XV of the constitution is as follows: 

"No person shall be elected or appointed to any office in this state unless 
possessed of the qualifications of an elector; * * *." 

And section 1 of article V states the qualifications of an elector thus: 

"Every white male citizen of the United States of the age of twenty
one years who shall have been a resident of the state one year next preced
ing the election and of the county, township, or ward, in which he resides such 
time o,s may be provided by law. shall have the qualificP,tions of an elector, 
and be entitled to vote at all elections." 

If the qualifications recited in this section must be possessed by a commissioner 
of deeds appointed for a foreign state, it would follow that such person so acting must 
not only be a white male citizen of the United States of the age of twenty-one years, 
but must also have been a resident of the state of Ohio for one year and of the county, 
township or ward therein for such time next preceding an election as may be pro
vided by law. No resident of a foreign state could possibly be eligible to such posi
tion. However, these qualifications are prescribed only for those who are to be elected 
or appointed "to any office in this state." 

·we need not determine wh,ether or not such commissioner is an "officer " because 
if he is his duties are to be performed without the state. There is no "office in this 
state." If the commissioner is to possess all the qualifications of an elector it must 
be so because the nature of his duties makes him an officer. But under section 8515 
G. C. United States consuls "resident in any foreign country" may take acknowledg
ments. These officials of course do not possess the qualifications of electors in Ohio 
but their authority, though frequently exercised, has never been challenged in the 
courts of this state. 

The general view taken by recording officers and acquiesced in by the bar for more 
than a hwdred years carries great weight; nor should a construction be adopted which 
would overturn what has come to be a rule of property and render questionable scores 
of titles. 

It is proper here to call attention to section 8516 G. C .. the language of which is: 

"All deeds, mortgages, powers of attorney and other instruments of 
writing for the conveJance or incumbrance of lands tenements or here
ditaments situate within this, state executed and acknowledged or prc'ved 
in any other state, territc-ry or country in conformity with the laws of such 
state, territory or country or in conformity with the laws of this state shall 
be as valid as if executed within this state in conformity with the foregoing 
•rovisions of this chapter." 
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The existence of this sectior, however, is not decisive of the point which we Pre 
considering because it would not he safe to assume that the laws of other states pro
vide for the execution of deeds ther~in by commissioners appointed by the governor
of Ohio. The section does however evidence in a general way the policy of the legisla
ture and has been before the supreme court for consideration in a number of cases. 
If the reasoning in this opinion is unsound and my conclusion incorrect then the con
stitutionality of section 8516 G. C. is doubtful. That it has been considered by the 
supreme court many times without any suggestion as to its unconstitutionality is 
of course an argument for the view which I have taken on the question considered 
here. 

It is my opinion therefore that the acknowledgment of an instrument for the· 
conveyance or incumbrence of hmds, tenements or hereditaments situate within this 
state mr,y lawfully be made without this state before a woman resident of another
state appointed as commissioner by the governor of Ohio under the provisions of section 
132 G. C. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

593. 

COUNTY SURVEYOR-ASSISTANTS IN CONNECTION WITH CONSTRUC
TION OF ROADS BY TOWNSHIP TRUSTEES UNDER SECTION 3298-1 
ET SEQ. G. C.-HOW PAID-SECTIONS 2787 AND 2788 G. C. GOVERN 

The services of assistants to the county surveyor rendered in connection with the con-• 
struction of roads by toumship trustees under favor of section 3298-1 et seq. G. C. are 
to be paid by the county from the allowance made in accordance with sections 2787 and 2788 
G. C.; and this principle applies even though the county surveyor in making his estimate· 
of the cost of the improvement, included th1:reii the expenses of such engineering services. 

CoLUMBus, Omo, August 28, 1!)19. 

HoN. WATSON H. GREGG, Prosecuting Attorney, Cambridge, Ohio. 
DEAR Srn:-The receipt is acknowledged of your letter of recent date submitting 

for opinion the following: 

"Where the trustees of a township are constructing a road, the question 
has arisen who shall pay the expenses such as board and engineering expenses 
during construction, including the help for the county engineer. That is, 
who shall pay it, the county or the trustees? It seems clear and satisfactory 
that the county pay the preliminary work such as surveying and making plans 
but there seems to be a difference of opinion as to who pays the other items 
enumerated above. 

Will be glP,d to have your opinion about th.is matter." 

In response to a request for additional information, you have advised in your
letter of August 22nd that the road work in question is being done by certain township 
trustees under the provisions of section 3298-1 et seq. And you also advise that 
by "hoe.rd" you mean mee.l~ for the assistant engineer and chairman. 

You will find that your inquiry has been substantially answered in two opinions. 
of this department the first being No. 378 of date June 9, 1919, directed to Hon. Harry 
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S. Core, prosecuting attorney, Ottawa, Ohio, and the second being No. 546 of date 
August 5, 1919, directed to the bureau of inspection and supervision of public offices, 
copies of which opinions are enclosed for your information. 

In the first of these opinions the conclusion reached was: 

"The method of providing compensation for assistants and employes 
in the office of the county surveyor is governed by sections 2787 and 2788 
G. C. which sections direct that the county commissioners shall fix an aggre
gate compensation to be expended for such purpose during the year and 
further that if an additional allowanc!) is found to be necessary the same may 
be granted by the court of common pleas upon proper application drawn from 
the general fund of the county. 

The services rendered by assistants or employes of the county surveyor 
in township road improvements at the direction of the township trustees 
constitute part of the official duties of the surveyor and compensation for 
such service is governed by the aforesaid statutes subject to the exception 
provided in section 3298-15k G. C. which authorizes payment of compensa
tion of an inspector on a township road to be paid out of funds available for 
the construction of the improvement " 

In the second opinion mentioned the following conclusion was 9,rrived at: 

"The services of assistants to the county surveyor rendered in connection 
with the construction of roads under the county road improvement statutes 
as amended 107 Ohio laws are to be paid from the allowance made in accord
ance with sections 2787 and 2788 G C., and are not to be charged to a specific 
road improvement." 

In view of the various statutes.enumerated in the first of these opinions, it be
comes plain that the principles discussed in the second opinion are applicable to im
provements conducted by township trustees under favor of section 3298-1 et seq. 
with the special statutory exception provided by section 3298-15k, as noted in the 
first opinion above cited. 

Therefore, you are advised that engineering expenses of the character indiqated 
by you incurred in the construction of improvements by township trustees under 
the provisions of section 3298-1 et seq. are to be paid by the comity from the allow
ance ma.de in accordance with sections 2787 and 2788 G. C. 

In a verbal statement to this department you have indicated that the engineer 
in making his estimate for the improvement in question included in the estimated 
cost of such improvement the engineering expenses named by you. That fact, how
ever, is not in point, because, as has already been pointed out, such items may not 
properly be charged to a specific improvement, and the action of the engineer in that 
respect is without legal effect. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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594. 

COLD STORAGE ACT-DUTY OF THOSE OPERATING SUCH WAREHOUSES 
WHERE FOOD HAS PREVIOUSLY BEEN IN COLD STORAGE-HOW 
TIME CALCULATED UNDER STATUTES WHERE FOOD STORED IN" 
DIFFERENT WAREHOUSES-LIABILITY OF LICENSED OPERATOR 
OR :\IANAGER OF COLD STORAGE PLANT FOR ABOVE VIOLATION 
OF LAW-SECRETARY OF AGRIGCLTURE HAS AUTHORITY TO SE
CURE COLD STORAGE HISTORY OF FOOD. 

1. Persons, jinns ur corparations operating cold storage warehouses in this stale 
are charged with the duty of not permitting food to bJ d<posited therein for the purpose of 
sale if it has previously been in cold storage either within or without the state, or both, be
yond the time specified in section 1155-13 G. C.; or, if such time has not elapsed at the 
time of depasit, of not permitting food to remain in cold storage for such purpose beyond 
the time specified. And in making up the maximum period of time prescribed and allowed 
by statute, the several periods of time the food has been stored in all the warehouses must 
be counted. 

2. The licensed operator or manager of a cold storage warehouse acts at his peril 
in receiving into the warehouse food which has been in cold storage for the purpose of sale 
beyond the time specified in section 1155-13 G. C., or by keeping it in cold slarage for such 
purpase after the expiration of the specified time. 

3. The secretary of agriculture has authority under sections 1155-9 and 1155-17 
G. C. to require the licensed operator of a cold storage warehouse to secure the cold storage 
history of food deposited in his warehouse and embody the same in repurts to be made under 
the f orm<r section. 

CoLUMBus, Omo, August 28, 1919. 

HoN. THOMAS C. GAULT, Chief of Bureau of Dairy and Foods, Columbus, Ohio. 
DEAR Srn:-Your letter of August 18, 1919, relative to the duties imposed upon 

cold storage warehousemen in this state, was duly received, =dreads as follows: 

"Please advise me if a manager for a cold storage warehouse in this 
state shall be required to ascertaiij at time of deposit in such warehouse if 
goods so deposited may have been in cold storage prior to the time that it 
was presented to his warehouse for deposit. 

If he is required to obtain this information, shall such information be 
required to be a part of the record?" 

(1) It is provided in section 14 of the act governing the inspection of cold storage 
goods and the regulation and supervision of cold storage warehouses (section 1151-1 
et seq. G. C.; 107 O. L. 594) that: 

"Food may be transferred from one cold storage warehouse to another, 
provided, that the total length of time such food shall remain in cold storage, 
for the purpose of sale, shall not exceed the time specified in section thirteen 
of this act." 

The effect of section 14 is to prohibit the storing of food in cold storage warehouses 
in this state for the purpose of sale, beyond the period of time specified in section 13 
of the act, and, in computing the statutory period, the time such food has been in cold 
storage in other warehouses must be counted. 

By section 15 of the act it is provided with respect to food which shall have been 
placed or stored in any cold storage warehouse outside of Ohio, that: 
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"No such food shall be sold, or offered or exposed for rnle, in this state, 
if the total length of time that such food has remained in cold storage shall 
exceed the time specified in section thirteen of this act." :, 

The effect of section 15 is to prohibit the sale, or the offering or exposing for sale, 
in this state, of food, if the total length of time it has remained in cold storage, either 
within or without the state, or both, has exceeded the "time specified in section 13. 

Persons, firms or corporations operating storage warehouses in this st~te are 
charged with the duty, under the ac-t referred to, of not permitting food to be deposited 
therein for the purpose of sale if it has previously been in cold storage either within 
or without the state, or both, beyond the time specified in section 13; or, if such time 
h~:s not elapseg at the time of deposit, of not permitting food to remain in storage 
for such puTpose beyond the specified time, to be computed by adding together the 
respective periods of time it has been stored in the several warehouses. In ot_her words, 
such persons, firms or corporations' act at their peril in receiving or keeping food in 
cold storage for the prohibited p,urpose after the time specified in section 13 has ex
pired, no matter in how many warehouses it may have been ·stored, or where such 
warehouses may be located. 

It is easily within the power of the licensed operator or manager of a warehouse 
to secure this information from those desiring to place or store food in his warehouse, 
and his ignorance or want of knowledge of the cold storage history of s_uch food would 
be the result of his own negligence or indifference. No hardship is imposed u'j::on the 
operator or manager in this respect, because the source of such knowledge would in 
all cases be close at hai1d, and the means of rea'.ching it peculiarly within his power. 
Refusal on the part of the owner of food to furnish such information cou~d be met by 
the operator or manager's refusal to accept the food for storage. 

(2) Persons, firms or corporations operating a cold storage warehouse are charged 
by section 9 of the act with the duty of keeping certain records, as follows: 

"It shall be the duty of every person, firm, or corporation that shall be 
licensed to operate a cold storage warehouse to keep an accurate record of the 
receipts and withdrawals of food therefrom. The agents of the secretary of 
agriculture shall have free access to such records at all times. It shall be the 
duty of each person, firm, or corporation licensed to operate a cold storage 
warehouse to file in the office of the secretary of agriculture on or before 
the sixth day of January, April, July and October, of each year, a report 
setting forth in itemized form the kind and quantities of food products held 
in cold storage in such warehouse. The report shall be made on printed 
forms prepared and supplied by the secretary of agriculture. The secretary 
of agriculture may cause such other reports to be filed and at such times as it 
may deem advisable." 

The foregoing section, so far as records are concerned, requires that the licensed 
operator of a cold storage warehouse "shall keep an accurate record of receipts and 
withdrawals of food therefrom." It ·will be observed from this section that the duty 
imposed upon the operator is not to keep a record of the warehouse history of food 
prior to its deposit in his warehouse, but to keep a record of receipts and withdrawals 
therefrom. But, as stated in paragraph 1 of this opinion, the operator or manager 
of a warehouse acts at his peril in receiving into his warehouse food which has been 
in cold storage for the purpose of sale beyond the time specified in section 13, or by 
allowing it to remain in his warehouse for such purpose after the expiration of the 
time specified. 

(3) It will also be observed that the secretary of agriculture has authority under 
section 9 quoted above to require, in addition to the quarterly reports setting forth. 
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the kind and quantity of food products heW in cold storage, that the licensed operator 
of a cold storage warehouse shall file "such other reports • • • at such times" 
as be may deem advisable. 

It is my opinion that the secretary of agriculture has authority under this sec
tion, and section 17 imposing upon him the duty of making rules and regulations for 
the enforcement of the act, to require the licensed operator to secure the cold storage 
history of food deposited in his warehouse from those making the deposit, and to re
quire that such history be embodied in reports to be made to him under section 9. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

595. 

APPROVAL OF COXTRACTS FOR FISH HATCHERIES AT LAKE ST. 
MARY'S, CELINA AND NEWTOWN, OHIO. 

COLUMBUS, Omo, August 28, 1919. 

HoN. N. E. SHAW, Secretary of Agriculture, Columbus, Ohio. 
DEAR SIR:- You have submitted to me for approval as per section 2319 G. C. 

(107 0. L. 455) two contracts as follows: 

(1) Contract between N. E. Shaw, secretory of board of agriculture, 
and Frank Tejan for furnishing of labor and materials necessary to construct 
a reinforced steel concrete fish screen in the west bank of Lake St. Marys, 
Celina, Ohio. 

(2) Contract between N. E. Shaw, secretary of board of agriculture, 
and J. W. Weeks for furnishing labor and. materials necessary to construct 
a fish hatchery at Newtown Ohio." 

You have also submitted the bonds covering said contracts. 
Having before me the certificate of the auditor of state that there are funds in 

the appropriation heretofore made for the purposes set forth in each of said contracts 
sufficient to cover the amounts payable thereunder and being satisfied that said con
tracts and bonds are in all respects according to law, I am this day certifying my ap
proval thereon. 

I have this day filed said contracts and bonds with the auditor of state. 
Respectfully 

JOHN G. PRICE 
Attorney-General. 

596. 

HUG~S HEALTH BILL-HOUSE BILL No. 211-DOES NOT REPEAL 
BY IMPLICATION SECTIONS 7692 AND 7692-1 G. C. WHICH EM
POWER BOARDS OF EDUCATION TO PROVIDE FOR MEDICAL 
INSPECTION OF SCHOOLS-DISTRICT BOARDS OF HEALTH ALSO 
HAVE CONCURRENT JURISDICTION. 

1. House bill No. 211, ·known as Hughes health bill, effective August 10, 1919, did 
not repeal by implication sections 7692 and 7692-1 G. C., which empower boards of ed
ucation to prouide for medical inspection of schools. 
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2. Under section 11 of the Hughes bill, district boards of health are required to pro
vide for the. medical inspection of schools, but such inspection is not exclusive, boards of 
education also having the right to make inspection to the extent provided in sections 7692 
and 7692-1 G. C. 

Counrnus, Omo, August 30, 1919. 

Bureau of Inspection and Supervision of Publie Offices, Columbus, Ohio. 
GENTLEMEN:-Your letter of recent date reads as follows: 

"We are respectfully requestihg the following information relative to 
house bill No. 211, known as the Hughes health bill, passed by the last gen
eral assembly: 

1. Does such act remove from school authorities the right to provide 
for medical inspection of schools? 

2. Will such inspection be conducted by the municipal health boards 
and district health boards? " 

The authority of boards of education to provide for medical inspection of schools 
is contained in the following sections of the General Code: 

Sec. 7692 (103 0. L. 897): 

"Each and every board of education in this state may appoint at least 
one school physician; provided two or more school districts may unite and 
employ one such physician whose duties shall be such as are prescribed in 
this act. Said school physician shall hold a license to practice medicine 
in Ohio. School physicians may be discharged at any time by the appoint
ing power whether the same be a board of education or of health or heaJth 
officer, as herein provided. School physicians shall serve one year and until 
their successors are appointed and shall receive such compensation as the 
appointing board may determine. Such boards may also employ trained 
nurses to aid in such inspection in such ways as may be prescribed by the 
board. Such board may delegate the duties and powers herein provided for
to the board of health or officer performing the functions of a board of health 
within the school district if such board or officer is willing to assume the 
same. Boards of education shall co-operate with boards of health in the-
preventing of epidemics:" ' 

Sec. 7692-1 (103 0. L. 897): 

"School physicians may make examinations and diagnosis of all chil
dren referred to them at the beginning of every school year and at other times. 
if deemed desirable. They may make such further examination of teachers, 
janitors and school buildings as in their opinion the protection of health of 
the pupils and teachers may require. Whenever a school child, teach.er or
janitor is found to be ill or suffering from positive open pulmonary tuber- · 
culosis or other contagious disease the school physician shall promptly send. 
such child, teacher, or janitor home with a note, in the case of the child, to
its parents or guardian briefly setting forth the discovered facts and ad
vising that the family physician be consulted. School physicians shall 
keep accurate card index records of all examinations and said records that. 
they may be uniform throughout the state shall be according to the form 
prescribed by the state school commissioner, and the reports shall be made
according to the method of said form; provided however that if the parent: 
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or guardian of any school child or any teacher or janitor after notice from 
the board of education shall within two weeks thereafter furrish the written 
certificate of any reputable physician that the child or teacher or janitor 
has been examined in such cases the services of the medical inspector herein 
provided for shall be dispensed with and such certificate shall be furnished 
by such parent or guardian from time to time as required by the board of 
education. Such individual records shall not be open to the public and 
shall be sdely for the use of the boards of education and health or other 
health officer. lf any teacher or janitor is found to have positive open pul
monary tuberculosis or other communicable disease, his or her employment 
shall be discontinued upon e:,,.-piration of the contract therefor, or, at the 
option of the board, suspended upon such terms as to salary as the board may 
deem just until the school physician shJll have certified to a recovery from 
such dise1Jse." 

Although H. B. Xo. 211, known as the Hughes bill (effective August 10, 1919), 
specifically repealed some eighteen sections of the General Code, sections 7692 and 
7692-1 G. C. were not specifically repealed by it. Said sections are therefore unaf
fected by the act in question, unless they must be taken to have been repealed by 
implication. It is to a consideration of this question that we now proceed. 

Repeals by implication are of course not favored. "A statute," says Black on 
interpretation of laws, at p. 112, "will not be construed as repealing prior acts on 
the same subject (in the absence of express words to that effect), unless there is an 
irreconcilable repugnancy between them, or unless the new law is evidently intended 
to supersede all prior acts on the matter in hand and to comprise in itself the sole 
and complete system of legislation on that subject." 

On the question of irreconcilable repugnancy, it is important to consider section 
11 of the Hughes bill, reading thus: 

"Section 11. In addition to the duties now required of boards of health 
it shall be the duty of each district board of health to study and record the 
prevalence of disease within its district; to provide for the prompt diagnosis and 
control of communicable diseases; to provide for the medical and dental 
supervision of school children; to provide for the free treatment of cases of 
venereal diseases; to provide for the inspection of schools, public institutions, 
jails, workhouses, children's homes, infirmaries and other charitr,ble, benevo
lent, correctional and penal institutions; to provide for the inspection o, 
dairies, stores, restaurants, hotels and other places where food is manu
factured, handled, stored, sold or offered for sale, and for the medical in
spection of persons employed therein; to provide for the inspection and 
abatement of nuisances dangerous to public health or comfort; and to take 
all steps necessary to protect the public health and to prevent disease. 

Provided that in the medical supervision of school children as herein 
provided, no medical or surgical treatment shall be administered to any 
minor school child except upon the written request of the parent or guardian 
of such child; and provided further, that any information regarding any dis
eased condition or defect found as a result of any medical school examination 
shall be communicated only to the parent or guardian of such child and if 
in writing shall be in a sealed envelope addressed to such parent or guardian." 

It is apparent from this section that full authority is given to each district board 
of health to provide for inspection of schools and for the medical and dental super
vision of school children. Yet there is nothing to show that the exercise of such powers 
would either necessarily or probably conflict with the action taken by the board of 
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education under sections 7692 and 7692-1 G. C. Furthermore, the last named sec
tions, it will be noticed, provide only for examination and diagnosis of school children, 
while under section 11 of the Hughes bill medical and surgical treatment of a minor 
school child may be afforded at the request of a parent or guardian. 

If it should- seem odd that the legislature should provide for medical inspection 
of schools by two different, uncoordinated agencies, it should be remembered th~.t 
under the terms of section 7692 G. C. the appointment by a board of education of 
a school physician or trained nurse is not compulsory, merely optional; th2.t under
provisions of the next to last sentence of that section, "such board may delegate the
duties and powers herein provided for to the board of health or officer performing 
the functions of a board of health within the school district if such board or officer 
is willing to assume the same." It is entirely possible that some district boards of 
health may not be able to give to the work of medical inspection in the schools the
degree of attention that the boards of education desire, in which event the authority 
contained in sections 7692, et seq. G. C. could be exercised to good advantage.· 

It is also noteworthy that while the Hughes bill specifically provides (see sec
tion 15) for the exercise by the district board of health of all the powers and duties 
now conferred and imposed by law upon the board of health of a municipality, it i& 
not specifically provided that "heialth" powers of boards of education should be trans
ferred to district boards of health. 

I am therefore of the opinion that the Hiwhes bill did not, when it became ef
fective, rep~] by implication the sections of the General Code first hereinabove cited, 
and that it did not remove from boards of education the right to provide for medical 
inspection of schools. 

Your second question is: "Will such inspection be conducted by the municipal 
health boards and district health boards?" This question is to be answered in the 
affirmative, for the reason that under section 11 of the Hughes bill it is the duty of 
each district board of health "to provide for the medical and dental supervision of 
school children" and also "to provide for the inspection of schools." The term "dis
trict board of health" in this section refers to all the administrative districts created 
or recognized by the act, to-wit, municipal health districts, separate municipal health 
districts and general health districts. But, for reasons above stated, the inspection 
of schools made by the district· health districts will not be exclusive, the boards of 
education also having the right to make inspection to the extent provided in sections 
7692 and 7692-1 G. C. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

597. 

SECURITIES-UNINCORPORATED ASSOCIATION-NO OFFICER OR 
AGENT SHOULD BE LICENSED TO DEAL IN SUCH SECURITIES 
WHERE SUCH ORGANIZATION IS CALCULATED TO IMPRESS 
PUBLIC WITH BELIEF IT IS A CORPORATION-SUPPLEMENT 
TO OPINION No. 575, DATED AUGUST 19, 1919. 

No officer or agent of an unincorporated association of persons organized in this or 
any other state to carry on business in such manner as is calculated to impress the general 
public with the belief that it is a corporatwn, and whose acts are such as appertain to or 



ATTORNEY-GENERAL. 1065 

,are to be dane after the manner of corporatwns, nor any other person acting for it or in 
its behalf, shauld be licensed to deal in its securities in this state. 

Cour~rnus, Omo, August 30, '1919_ 

HoN. P. A. BERRY, Commissioner of Securities, Columbus, Ohio. 
DEAR Srn:-Supplementing my former opinion No. 575, in which the conclusion 

-was reached that an unincorporated association of persons organized to carry on 
business in such manner as is calculated to impress the general public with the belief 
that it is a corporation, and whose acts are such as appertain to or are to be done after 
the manner of corporations, cannot transact business in this state, and in response 
to your ve1bal inquiry, I beg to advise you that that opinion applies to all such associa
tions whether organized in this or other states, and that one of the effects of the opinion 
is to deny the right of the officers and agents of such associations, and others acting in 
their behalf, to be licensed as dealers in their securities in this state. In other words, 
no officer or agent of such an association, nor any other person acting for or in its 
:behalf, should be licensed by your department to deal in its securities in this state. 

Respect£ ully, 
JOHN G. PRICE, 

Attorney-General. 

-098. 

,COUNTY SURVEYOR-DEPUTY COUNTY SURVEYOR INELIGIBLE TO 
BID ON ROAD IMPROVEMENT TO BE DONE BY COUNTY COM
MISSIONERS OF COUNTY IN WHICH DEPUTY EMPLOYED. 

A deputy caunty surveyor is ineligible as a bidder on road improvement work to be 
-done under the supervision of the commissioners of the county in which the deputy is employed 
,as such. 

Counmus, Omo, August 30, 1919. 

1IoN. CARROLL A. STUBBS, Prosecuting Attorney, Celina, Ohio. 
DEAR Srn:-Your letter of recent date is received, reading as follows: 

"The Mercer county commissioners at a road sale yesterday received a 
-bid from one of the deputy county surveyors on one of the roads. This bid 
was $4,000.00 cheaper or less than any other bids received on this road. The 
•deputy in question has expressed his intention to resign from his office should 
he be awarded this contract. 

I have examined the statutes and opinions of the attorney-general but 
have been unable to find anything covering this particular case and am there
fore making the following inquiries: 

1. If the contract should be awarded this deputy and he resign upon 
being awarded the same, would such award be illegal? 

2. If the contract should be awarded this deputy and he not resign 
upon being awarded the same, would such award be illegal?" 

Your inquiry involves a reference to the statutes providing for the method of 
selection and for the duties to be performed by deputy county surveyors. 

Section 2788 G. C. provides, among other things, that the county smveyor shall 
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appoint such assistants, deputies, draughtsmen, inspectors, clerks or employes as he 
deems necessary for the proper performance of the duties of his office. As no statute 
has been fqund directing or commanding the county surveyor to assign his assistants 
or deputies to particular classes of work-such, for instance, as assigning one to bridge 
construction, another to ditch work, and so on-it follows that the county surveyor 
may in his discretion call upon his assistants and deputies to take charge of, or assist 
in, any of the various classes of engineering duties which it may fall to his office to 
perform. And what are those duties? By the terms of section 2792 G. C. 

"The-county 0 surveyor shall perform all duties for the county now or 
hereafter authorized or declared by law to be done by a civil engineer or sur
veyor. He shall prepare all plans, specifications, details, estimates of cost, 
and submit forms of contracts for the construction or repair of all bridges, 
culverts, roads, drains, ditches and other public improvements, except build
ings, constructed under the authority of any board within and for the county. 
When required by the county commissioners, he shall inspect all bridges and 
culverts, and on or before the first day of June of each year report their con
dition to the commissioners. Such report shall be made oftener if the com
missioners so require." 

By the terms of section 2793, 

"The county surveyor shall be respo{!Sible for the inspection of all public 
improvements made under authority of the board of county commissioners. 
He shall keep in suitable books a complete record of all estimates and sum
maries of bids received and contracts for the various improvements, together 
with the record of all estimates made for payments on the work. He shall make 
all surveys required by law to be made and perform all necessary services 
to be performed by a surveyor or civil engineer in connection with the con
struction, repair or opening of all county roads, turn pikes, or ditches con
structed under the authority of the board of county commissioners and shall 
perform such other duties as such board from time to time requires." 

In addition, the county surveyor by the provisions of section 7184 is given gen
eral charge of the construction, reconstruction, improvement, maintenance and re
pair of all bridges and highways within his county under the jurisdiction of the county 
commissioners. 

When we turn to the statutes providing for road' construction by county com
missioners (section 6906 et seq.), we find that the county surveyor plays a.n important 
part. It is his duty to make surveys, glans; profiles. cross-sections, estimates and spe
cifications, and on his own motion may submit such surveys, etc., in alternate form 
(sections 6911 and 6912); and it is his duty to make assessments, subject t-0 review 
by the county commissioners (Sec. 6922). 

The foregoing references, without others which might be made, are sufficient to 
show the broad scope of the powers and duties of the county surveyor; and as before 
pointed out, the suheyor is at liber'fy to assign any of his d~puties to take part in 
the performance of any su 

1

ch engineering duties. In this connection it may be stated 
as a matter of common knowledge, that the work of the county ~urveyor involves a 
large amoupt of detail; so that in great measure, in order to properly perform the 
duties of his office, he mllt'lt depend on the disinterested service of his aS;Sistants and 
the coll$,tant exercise of skill and good judgment on their part. 

Under these conditions, what would be the practical effect upon the public in
terest, of permitting a deputy or assistant to become a bidder for public work t-0 be 
done according t-0 plans and specifications for which his principal is responsible? 
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In the first place, the door would be opened t-0 the deputy to influence the prep
aration of plans and specifications in such maIU1er as to give himself an advantage 
over other bidders. Again, items in the surveys and cross-sections might be improp
,erly dealt with, and other details, the correctness of which prospective bidders are 
3Ccustomed to depend upon in making their calculations, might be suppressed, so as 
to mislead bidders other than the deputy. Estimates of cost, which are an important 
factor in the letting of county road work,-inasmuch as assessments are based on 
them (section 6922) and the work may not be awarded at a price in excess of the esti
mate (section 6946)-might be made in such way as to discourage competition or to 
give bidders a wrong impression. Instances need not be multiplied to illustrate the 
almost self-evident proposition that a contractor bidding on plans of his own making, 

. has an advantage over others. Furthermore, it should not be overlooked that th, 
mere fact, made known to a prospective bidder, that an assistant or employe in the 
office of the county surveyor intended to bid on certain work and might be awarded 
it, would tend to discourage such prospective bidder from entering into competition. 
And finally, it should be kept in mind that the commissioners, if they so request, are 
entitled to the views of the county surveyor as to what is the lowest and best bid; 
and assuredly it is not in the public interest that a situation be allowed to arise wherein 
the surveyor is put in the attitude of comparing the bid of one of his deputies with 
the bids of other persons. 

The foregoing observations are not to be taken as implying want of good faith 
on the part of the deputy in the particular instance stated by you. Hut good faith 
in a given instance is no answer where a matter of general public policy is concerned. 
No doubt in many instances, and perhaps in the very instance which you state, there 
might be direct financial gain to the public by awarding the work to the deputy sur
veyor; but as for outweighing any such consideration, we have the other considera
tion that an employe of the public must not be permitted to put himself in a position 
where his private financial interest may influence his duty to the public, or the exer
cise of his judgment in pe1forming that duty. 

You are therefore advised that under the facts stated by you, the deputy sur
veyor is, upon grounds of public policy, disqualified as a bidder. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

599. 

BOXD ISSUE UN"DER FLOOD EMERGENCY ACT OF 1913-UNEXPEN"DED 
BALANCE MAY NOT BE USED IN PAYMENT OF REPAIRS AND RE
CONSTRUCTION" BY FLOODS RECEN"TLY OCCURRIN"G. 

Unexpended balances in funds arising/ram the issue of bonds under the flood emergency 
act of 1913 (103 0. L. 141), may not be used in payment of repairs and reconstructian 
made necessary by floods recently occurring. 

Couarnus, Omo, August 30, 1919. 

Ho:-.. CHARLES C. CHAPMAN, Prosecuting Attorney, Ashland, Ohio. 
DEAR Srn:-The receipt is acknowledged of your letter of recent date reading 

as follows: 

"Our county commissioners, shortly after the flood of 1913 in our· county 
passed a resolution under the emergency act for the issuance of bonds for 
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the building and repairing of certain specified county bridges. There still re
mains in this emergency fund something like $35,000. Our county commis
sioners desire to apply this money to the emergency fund of 1919. 

Our view of this is that it is governed by section 5654 G. C., which says 
in substance: 

'Where any ·surplus remains that has been raised by special tax, that 
it must be returned to the county sinking fund.' 

We are requested to ask your opinion in regard to this special fund, 
whether or not there would be some way by which this could be used to re
pair and build county bridges and roads which were washed away by the 
recent flood." 

l!_l addition to what is stated in your letter information has come to this depart
ment to the effect that the use proposed to be made of the moneys in question is for 
the repair of bridges injured by floods resulting from a recent heavy rainstorm. 

The flood emergency act of 1913 is found in 103 O. L. 141; and as indicated by 
its title as well as by its colloquial name, it is an emergency act pure and simple. It 
has relation to public property and public ways destroyed or injured by the floods 
of 1913; and as to the repair and reconstruction ma~e necessary by such floods au
thorizes the raising of funds and levying of taxes without the observance of certain 
statutory formalities which would otherwise be applicable. It is unnecessary to dis
cuss the act in detail; but your attention is called to these provisions of section 6 of 
the act: 

"In no case shall funds produced by the levy authorized and required 
to be made by this section be used otherwise than for the purposes specified 
herein. In case money levied or borrowed under any of the provisions of 
this act is more than sufficient for the purposes for which it is levied or bor
rowed, the unexpended balance thereof shall be credited to the sinking fund 
provided for herein, and shall in no case be subject to transfer to any other 
fund; and when in such case, the final redemption of such bonds is provided 
for, the levy shall thereupon terminate." 

Quite plainly a violation of these provisions would take place if the unexpended 
balances of bond issues made under the provisions of said emergency act were used 
for the purpose indicated in your letter. 

As a matter of information, your attention is called to sections 5638 to 5644 G. C., 
especially to sections 5643 and 5644, and to opinions of this department rendered in 
connection with said sections during the years 1914 to 1917 and reported in Opinions 
of Attorney-General for the several years indicated. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General 
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000 

BONDS MAY NOT BE ISSUED BY TOWNSHIP TRUSTEES FOR PUR
CHASE OF ROAD MACHINERY 

Bonda may not be issued by township trustees for the purpose of purchasing road 
machinery. 

CoLUMBos, Omo, August 30, 1919 

HoN. JOHN E. BLAKE, Prosecuting Attorney, McArthur, Ohio. 
DEAR Srn:-Your letter of recent date is received, reading as follows: 

"Will you kindly give me an opinion on the following state of facts: 
The township trustees contract for a road machine to do certain grading 

on the public roads when there are no funds in the township treasury or to 
its credit to pay for the same. Can the township trustees issue the bonds 
of the township to obtain money to pay for such machine? " 

No doubt the statute under which the township trustees have assumed, or are 
assuming, to act is section 3373 G. C., which provides among other things: 

"* * * ToWI1ship trustees are hereby authorized to purchase or 
lease such machinery as may be deemed necessary for use in maintaining 
or repairing roads and culverts within the township. * * * All pay
ments on account of machinery, tools, material, labor and team shall be made 
from the township road fund as provided by law. All purchases of materials, 
machinery and tools, shall, where the amount exceeds one hundred dollars, 
be made from the lowest responsible bidder after advertisement in the manner 
hereinbefore provided. * * *" 

In order to make their purchase as provided by law, the trustees must give Leed 
to the provisions of section 5660, to the effect that 

"* * * the trustees of a township * * * shall not enter into 
any contract :>,greement or obligation involving the expenditure of money, 
or pass any resolution or order for the appropriation or expenditure of money 
unless the auditor or clerk thereof, respectively, first certifies that the money 
required for the payment of such obligation or appropriation is in the treas
ury to the credit of the fund from which it is to be drawn, or has been levied 
and placed on the duplicate, and in process of collection and not appropriated 
for any other purpose." 

According to your letter, the mandate of this section has not been fulfilled; and in
asmuch as by the provisions of the next following section (5661, G. C.), contracts 
(with certain enumerated exceptions) are void if entered into contrary to the pro
visions of said section 5660, it is quite plain that no basis is furnished for a bond issue 
for the payment of the alleged obligation which you describe. It may be added that 
no provision of statute has been found authorizing the issue of bonds by a township 
for the purpose of purchasing road machinery. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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(J()l. 

SCHOOLS - COUNTY BOARD OF EDUCATION - SUSPENSION OF 
SCHOOL BY COUNTY OR LOCAL BOARD-WHEN RE-ESTAB
LISHED-AVERAGE DAILY ATTENDANCE GOVERNS. 

1. Whem:ver the average daily attendance -of any school in tlze sclzool district 
for the preceding year has been below ten, the coimty board of educatio1i shall 
direct the suspension of such school and the board of education of the village or 
rnral school affected slzall suspend such school; but wherever such suspensio1~ is 
l1ad on the direction of the county board of education, then u'[Jon the direction of 
such county board, after sucl~ daily attendance shall be established as being ten 
-or more, and in other cases upon the finding by the board of education ordering 
such suspension that such school ought to be re-established, such schooD shall be 
re-established. 

2. Where a public school has bem closed because the average daily attendance 
for the preceding year lzas been below ten, a11d it later appears upon investigation 
that such school if re-established would have an average daily attendance of ten 
-or more and it is the finding of the board of education that such school ought to 
be re-established, the1i such school shall be re-established. 

COLUMBUS, Omo, August 30, 1919. 

HoN. J. C. 0GLEVEE, Prosecuting Attorney, Carrollton, Ohio. 
DEAR Sm :-Acknowledgment is herewith made of your request for an opinion 

t1pon the following statement of facts: 

"I have been asked by the county board of education of this county to 
submit to you three or four questions in regard to the -new school law 
with reference to closing schools. It is known as House bill No. 348, 
amending General Code sections 4688 et seq. 

1. By section 13 of this act the county board is required to close all 
schools whenever the average daily attendance for the preceding year falls 
below ten. The act is effective September 21, 1919. Are they required 
to close a school that had an average attendance below ten last year, or 
does it not rather contemplate that the average daily attendance shall be 
taken this year, and that no school shall be closed unless the daily at
tendance this year falls below ten? 

2. If a school last year had a daily attendance of less than ten, and 
after school opens this year it should appear that more than twelve pupils 
are attending other schools from the district that had less than ten last 
year, and has consequently been closed, has the county board authority to 
re-open the former school, or must the school r~main closed throughout 
the year? 

3. There is one district in this county where the average daily at
tendance was below ten last year because the teacher was not satisfactory, 
and parents refused to send their children; but the enumeration this year 
shows 24 persons of school age, and the daily attendance will exceed 
twelve. Shall the board close this school, or allow it to continue?" 

You refer to House bill N'o. 348, which becomes law on and with September 
22, 1919, and it is presumed that the "Section 13" referred to by you in your letter 
is section 7730 G. C., which reads as follows: 
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"The board of education of any rural or village school district may 
suspend temporarily or permanently any or all schools in such village or 
rural school district because of disadvantageous location or any other cause. 
\Vhenever the average daily attendance of any school in the school dis
trict for the preceding year has been below ten the county board of edu
cation shall direct the suspension and thereupon the board of education 
of the village or rural school district shall suspend such school. When
ever any school is suspended the board of education of the district shall 
provide for the transfer of the pupils residing within the territory of the 
suspended school to other schools. Upon such suspension the board of 
educarion of such village or rural district shall provide for the conveyance 
of all pupils of legal school age who reside in the territory of the sus
pended district and who live more than two miles from the school to 
which they have been assigned, to a public school in the rural or village 
district or to a public school in another district. Notice of such suspension 
shall be posted in five conspicuous places within such village or rural 
school district by the board of education within ten days after the resolu
tion providing for such suspension is adopted. Wherever such suspension 
is had on the direction of the county board of education, then upon the 
direction of such county board, and in other cases upon the finding by 
the board of education ordering such suspension that such school ought 
to be re-established, such school shall be re-established. If at any time it 
appears that the average daily attendance of enrolled pupils residing within 
the territory of the suspended school as it was prior to such suspension 
is twelve or more then, upon a petition asking for re-establishment signed 
by a majority of the voters of the said territory, the board of education 
may re-establish such school." 

In your first question you ask whether the county board is required to close alT 
schools whenever the average daily attendance for the preceding year falls below 
ten, or whether it does not contemplate that the average daily attendance shall be 
taken this year and that no school shall be closed unless the daily attendance this 
year falls below ten. Your attention is invited to the language in the second 
sentence of section 7730, which says: 

"Whenever the average daily attendance of any school in the school 
district for the preceding year has· been below ten the county board of 
education shall direct the suspension and thereupon the board of education 
of the village or rural school district shall suspend such school." 

From this language it is noted that the county board of education does not 
suspend the school, but shall direct the local board of education in control of such 
school to do the suspending, and that such act of suspension shall be based upon 
the fact that the average daily attendance for the preceding year has been below 
ten, the language of the statute. 

The seeming purpose of the opening language of section 7730 is that no schoor 
shall be permitted to operate wher1;_ the attendance is less than ten during the 
preceding year, and thus if a school following the close of the term would have 
had an average daily attendance for that term of less than ten it would be the 
clear duty of the county board of education to direct the suspension of suclr 
school upon such facts being brought to their official attention. Such act on the 
part of the county board of education should take place in sufficient time prior to 
the opening of the next school term-that is,- the school year. beginning OH Sep
tember 1 of each calendar year-to give the local board of education an oppor• 
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tunity to employ its teachers. But attention is invited to the language which fol
lows in the section which gives not only the county board of education, but the 
local board of education as well, full authority to re-establish such school upon 
ascertaining that such school ought to be re-established, for the section says: 

"Wherever such suspension is had on the direction of the county board 
of education, then upon the direction of such county board, and in other 
cases upon the finding by the board of education ordering such suspension 
that such school ought to be re-established, such school shall be re-es
tablished." 

There might be frequent cases in which a school would show for a ce;tain term 
an attendance of less than ten, and immediately prior to September 1, or after 
the enumeration was taken for the new school year, a sufficient number of chil
dren would become of school age in such district or a family or families might 
move in with children of ;chool age in sufficient number that the number less 
than ten as shown by the figures of the prior school term might be increased to 
twelve or fifteen or a greater number, and thus it would be a clear injustice to all 
concerned to govern the school activities of a certain district for the current year 
by what may have beeri the history of the preceding year. This seemingly is what 
the new law has in mind when it says that if the county_ board of education or the 
local board of education ordering the suspension finds that such school ought to 
be re-established, such school shall be re-established. This is followed further by 
the language that in the event that the respective boards of education fail to re
establish the school, provision is made for a petition signed by a majority of the 
voters of the territory in question showing that the average daily attendance of 
enrolled pupils residing within the territory is twelve or more; but even in that 
event this is merely bringing it to the attention of the board of education, for the 
closing sentence of the section says that the board of education may re-establish 
such school. (But see Myers vs. Board of Ed., 95 0. S. 367). 

It would seem, therefore, that it is the duty of the boards of education con
cerned in the suspension of the school in question to ascertain the true facts as 
to what the attendance may be for the coming term and shall make a finding, and 
the law says that if such finding is that such school ought to be re-established, 
such school shall be re-esfablished. 

Attention is invited to the fact that 5ection 7730 was amended in 107 Ohio 
laws, that is, the last legislature prior to the existing one, and was twice amended 
by the present General Assembly; first, by the enactment of House bill No. 406 
which was effective on and with August 18, 1919; but section 7730 as appearing 
in House bill No. 406 is repealed by House bill No. 348, which becomes law on 
and after September 22, 1919. However, an examination of the three sections 
shows that there is very little difference in the language as regards the suspension 
of schools and their later re-establishment, if the conditions warrant. Since House 
bill No. 348 was the last enactment by the legislature upon the subject in question 
and is effective practically throughout the entire school year from September 22 on, 
boards of education should have in mind the provisions of House bill No. 348, 
which will be the governing statute after September 22. 

In construing section 7730 G. C. it is therefore the opinion of the Attorney
General that 

(1) \Vhenever the average daily attendance of any school in the school dis
trict for the preceding year has been below ten, the county board of education shall 
direct the suspension of such school and the board of education of the village or 
rural school affected shall suspend such school; but wherever such suspension is 
had on the direction of the county board of education, then upon the direction of 



ATTORNEY-GENERAL. 1073 

such county board, after such daily attendance shall be established as being ten or 
more, and in other cases upon the finding by the board of education ordering such 
suspension that such school ought to be re-established, such school shall be re
established. 

(2) Where a public school has been closed because the average daily at
tendance for the preceding year has been below ten, and it later appears upon in
vestigation that such school if re-established would have an average daily at
tendance of ten or more and it is the finding of the board of education that such 
school ought to be re-established, then such school shall be re-established. 

Respectfully, 
. JOHN G. PRICE, 

Attorney-General. 

002. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
TRUMBULL AND PERRY COUNTIES. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

COLUMBUS, OHIO, August 30, 1919. 

(503. 

TURTLE OR MOURNING DOVES-UNLAWFUL TO SHOOT OR KILL 
SAME UNDER STATUTES OF OHIO EFFECTIVE SEPTEMBER 5, 
1919-FEDERAL TREATY BETWEEN GREAT BRITAIN AND UNITED 
STATES DISCUSSED. 

1. Under both the present game law of Ohio and under the new game law 
•which becomes effective September 5, 1919, the shooting or killing of turtle or 
mourning doves in this state is unlawful. 

2. Said ,Ohio laws are fully consistent with the "Migratory Bird Treaty' 
concluded between the United States and G.,-eat Britain, and also with the laws of 
the Congress and proclamations made thereunder. 

3. The act of Congress of July 3, 1918, expressly authorizes the Ohio law, and 
the proclamations of the United States secretary of agriculture are made subject to 
the power of state legislatures to pass laws extending further protection to migra
tory birds, but not• lesser protection than that secured by the federal department 
of agriculture. 

CoLUMBus, Omo, August 30, 1919. 

HoN. HAVETH E. MAu, Prosecuting Attorney, Dayton, Ohio. 
DEAR Srn :-Acknowledgment is made of the letter of William K. Marshall, 

assistant prosecuting attorney of Montgomery county, dated August 28. 
The question upon which my opinion is desired may be stated thus : 

"Is it lawful to shoot or kill doves within the state of Ohio, and if so, 
during what period?" 

2-Vol. n-A. G. 
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By "doves" is meant what are commonly called turtle or mourning doves. It 
is assumed herein that such birds are migratory; that is, not remaining perma
nently the entire year within the borders of this state. 

The answer to your question involves the consideration of both state and 
federal laws. Let us first consider the state law. 

(1) Section 14()1) of the General Code of Ohio reads, in part: 

"No person shall catch, kill, injure, pursue or have in his possession 
either dead or alive, or purchase, expose for sale, transport or ship to a 
point within or without the state a turtle or moi1rning dove * * *, or 
any wild bird other than a game bird. No part of the plumage, skin or 
body of such bird shall be sold or had in possession." 

The section just quoted is repealed by Senate bill 45, passed by the present leg
islature, which said bill was signed by the governor, and on the 6th day of June, 
1919, was filed in the office of the secretary of state. It becomes effective ninety 
days after the date last mentioned, to-wit, on the 5th day of September, 1919. 

Upon said law becoming effective, section 1390 G .C. will read, in part, as fol
lows: 

"Definitions * * * non-game birds; * * * turtle or mourning 
dove * * *." 

Upon said law becoming 1:ffective, section 1408, G. C. will read as follows: 

"Sec. 1408.-Non-game birds. No person shall catch, kill, injure, pur
sue * * * any wild bird other than a game bird * * *." 

From the foregoing it is apparent that under both the present and the new 
game laws of Ohio, the shooting or killing of doves is prohibited. 

(2) It remains now to consider whether such shooting or killing is 
0 

lawful 
under the federal law and regulations proclaimed thereunder, and if so, also to 
oonsider what the status of the Ohio law is in the light of that circumstance. 

On December 8, 1916, the president of the United States proclaimed a treaty 
which was made between the United States and Great Britain for the protection 
of migra~ory birds in the United States and Canada. Article I of said treaty says: 

"The high contracting powers declare that the migratory birds in
cluded in the terms of this convention shall be as follows : 

1. Migratory game birds: * * * (Here follows an enumeration 
of birds) (e) Columbidae or pigeon, including doves and wild pigeons." 

Article II of the treaty says, in part: 

"The high contracting powers agree that, as an effective means of 
preserving migratory birds, there shall be established the following close 
seasons during which no hunting shall be done, except for scientific or 
propagation purposes under permits issued by proper authorities. 

1. The close season on migratory game birds shall be between March 
10 and September 1, * * *. The season for hunting shall be further 
restricted to such period not exceeding three and one-half months as the 
high contracting powers may severally deem appropriate and define by law 
or regulation." 

On July 3, 1918, Congress enacted what is known as the "Migratory Bird 
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Treaty Act" (July 3, 1918, c. 128, section 1, 40 Stat.; Comp. St., section 8837a). 
This law, as its title indicates, was designed to "give effect to the convention be
tween the United J,tates and Great Britain for the protection of migratory birds, 
concluded at Washington August sixteenth, nineteen hundred and sixteen, and for 
other purposes." 

Section 2 of said bird treaty act ( Comp. Stat., section 8837b) provides : 

"Unless and except as permitted by regulations made as hereinafter 
provided, it shall be unlawful to hunt, take, capture, kill * * * any 
migratory bird included in the terms of the convention between the 
United States and Great Britain for the protection of migratory birds 
concluded August sixteenth, nineteen hundred and sixteen, * * * " 

Section 3 of the act (Comp. Stat., section 8837c) says: 

"Subject to the provisions and in order to carry out the purposes of 
the convention, the secretary of agriculture is authorized and directed, from 
time to time, having due regard to the zones of temperature and to the 
distribution, abundance, economic value, breeding habits, and times and 
lines of migratory flight of such birds, to determine when, to what extent, 
if at all, and by what means, it is compatible with the terms of the con
vention to allow hunting, taking, capture, killing, possession, sale, pur
chase, shipment, transportation, carriage, or export of any such 11ird, or 
any part, nest, or egg thereof, and to adopt such suitable regulations per
mitting and governing the same, in accordance with such determinations, 
which regulations shall become effective when approved by the president." 

I am informed that the secretary of agriculture of the United States, in pur
suance of the authority conferred by the section last above cited, and out of a 
desire to take advantage of that part of the treaty before mentioned, which reads: 

"The season for hunting shall be further restricted to such period not 
exceeding three and one-half months as the high contracting powers may 
severally _deem appropriate and define by law or regulation," 

has submitted to the president of the United States for approval, an amendatory 
regulation which prescribes the open season for hunting mourning and turtle doves 
in Ohio to be from September 1 to December 15 inclusive. 

Attention is also called to section 7 of the act in question (Comp. Stat., section 
8837g): 

"Nothing in this act shall be construed to prevrnt the several states 
and territories from making or enforcing laws or regulations not incon
sistent with the provisions of said convention or of this act, or from mak
ing or enforcing laws or regulations which shall give further protection 
to migratory birds, their nests, and eggs, if such laws or regulations do 
not extend the open seasons for such birds beyond the dates approved by 
the president in accordance with section three of this act." 

Having in mind the purpose of the treaty for the protection of the migratory 
birds comprehended by its terms, it is the view of this department that it is to be 
construed as providing first that there shall be a restriction against the hunting 
of such birds during the period between March 10 and September 1 of each year, 
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and further that the season for hunting shall be restricted to such period not ex
ceeding three and one-half months as the high contracting powers may severally 
determine by law. • 

The legislation enacted by Congress under the provisions of the treaty has 
authorized the establishment of restrictions limiting the hunting season to the 
period between September 1 and December 15. By the express provision of the 
act of Congress found in section 7 thereof, it is further provided that the authority 
of the states and territories to make and enforce further regulations shall not 
be held to be denied by the federal legislation, provided that such regulations of 
the state and territories shall not be in conflict with the provisions of the treaty 
and the federal legislation, and shall not extend the open season for such birds 
beyond the dates approved by the president. 

In this provision we have what may be said to be a construction that the effect 
of further protection by state regulations shall not be considered as inconsistent 
with the protection accorded under the federal act, subject to the proviso that 
such state regulations shall not extend the open season beyond the dates approved 
by the president. 

In other words, it is considered that the language of the federal act itself 
recognizes and preserves the right of the states to enact and enforce further reg
ulatory measures for the protection of the birds in question. From which it fol
lows that the provisions of the Ohio law extending further protection by means 
of the absolute prohibition against the hunting of such birds~ are in accord with 
the general purport and spirit of the federal act and not void for inconsistency 
therewith.• 

You are therefore advised that the above mentioned Ohio statute, both in its 
present form and in its amended form when in effect, is valid and operative. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

604. 

APPROVAL OF BOND OF CLINTON COWEN, STATE HIGHWAY COM
MISSIONER. 

COLUMBUS, Omo, September 2, 1919. 

HoN. JAMES M. Cox, Governor of Ohio, Columbus, Ohio. 
MY DEAR GOVERNOR :-1 am transmitting herewith two bonds in the aggregate 

sum of $20,000, of date of August 30, 1919, with Clinton Cowen as principal and 
The Aetna Casualty and Surety Company as surety on one of the bonds, and Th.e 

, Fidelity and Casualty Oompany of New York as surety on the other, covering 
faithful performance by Mr. Cowen of his duties as state highway commissioner. 

The bonds were submitted to me for my approval as to form under the pro
visions of section 1179 G. C. 

I have examined the bonds and find both of them correct in form; and I have 
accordingly endorsed on each of them my approval as to form. I am sending them 
to you for attention in connection with thle provisions of the above mentioned 
statute. 

Respectfully, · 
JoHN G. PRICE, 

A ttorney-GeneraJ. 
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605. 

COUNTY AUDITOR-WHERE RE-ELECTED, THEN DIES BEFORE COM
MENCEMENT OF SECOND TERM-VACANCY-HOW FILLED-TEN
URE OF OFFICE OF SUCH APPOINTEE. 

When a county auditor who has been re-elected to succeed himself, dies before 
the commencement of his second term, the perso,i appointed to fill the unexpired 
term is entitled, by virtue of section 10 G. C., to hold the office until his successor/ 
is elected and qualified, which election must be had at the first general election for 
county officers that is held more than thirty days after the ocrnrrence of the vacancy. 
The tenure of office of such appointee is not limited to the unexpired portion of the 
decedent's first term. 

CoLuMBUS, OHIO, September 2, 1919. 

HoN CHARLES R. SARGENT, Prosecuting Attorney, Jefferson, Ohio. 
DEAR Sm :-Your letter of August 11, 1919, relating to the situation which has 

arisen in your county by reason of the deatbi of the county auditor, was duly re
ceived. 

The facts as I understand them are as follows: . 
Mr. William S. Howland died on April 5, 1919, while serving his first term as 

oounty auditor. He had been re-elected to the office at the general election for 
county officers held on November 5, 1918, for the term commencing on the third 
Monday in October, 1919. A vacancy having occurred in the office by reason of 
Mr. Howland's death, the county commissioners, acting under authority of section 
2562 G. C., appointed Mr. W. H. Cook to fill the vacancy. 

The questions for decision are as follows : 

(1) Does Mr. Cook's righit and authority ro hold the office expire on 
October 19, 1919 (the end of Mr. Howland's first term), thereby enabling 
the county commissioners to make another appointment to the office? 

(2) When must the successor in office be elected? 

Sectbn 2558 G. C. provides that a county auditor shall be chosen biennially in 
each county, who shall hold his office for two years, commencing on the third Mon
day in October next after his election. The time for holding elections for county 
officers is prescribed by section 1, article XVII of the state constitution which pro
vides that such election shall be held on the first Tuesday after the first Monday in 
November in the even numbered years, and it is also provided in section 2 or the 
same article that vacancies in all elective offices other than that of a member of 
the General Assembly shall be filled for the unexpired term in such manner as 
may be prescribed by law. 

The manner of filling vacancies in the office of county audiror, as contemplated 
by the constitutional provision just referred to, is provided for by sections 10 and 
2562 G. C. Section 2562 authorizes the county commissioners to fill any vacancy 
in the office of county auditor by the appointment of a suitable person, resident of 
the county, and section 10 G. C., which in my opinion is the controlling statute in 
the present case, provides that: 

"When an elective office becomes vacant, and is filled by appointment, 
such appointee shall hold th.e office until his successor is elected and quali
fied. Unless otherwise provided by law, such successor shall be elected for 
the unexpired term at the first general election ror the office which is vacant 
that occurs more than thirty days after the vacancy shall have occurred. 
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This section shali not be construed to postpone the time for such election 
beyond that at which it would have been held had no vacancy occurred, nor 
ro affect the official term, or the time for the commencement thereof, of any 
person elected to such ·office before the occurrence of such vacancy." 

It will be observed that, by virtue of the foregoing statute, the appointee is to 
hold the office "until his successor is elected and qualified," and that unless otherwise 
provided by law (and it is not otherwise provided by law so far as the present 
inquiry is concerned) the successor in office to such appointee must not only be 
elected, but can only be elected at the first general election for the office that occurs 
more than thirty days after the vacancy shall have occurred, which in the present 
case will be in November, 1920---there being n,o law under which a special election 
for t~ office can be held before that time. In other words, section 10 G. C. fixes 
the tenure of office of the appointee by expressly providing that he shall hold office 
"until his successor is elected and qualified," and there is no provision either in 
that section or any other section governing county auditors warranting the county 
commissioners in shortening the tenure, or declaring the office vacant. See State 
vs. Metcalfe, 80 0. S., 244, holding that an office cannot be regarded as vacant 
while filled by one lawfully entitled to hold it. 

It is my opinion, as already stated, thlat the principal governing statute in this 
case at this time is section 10 G. C. ; that under its clear and express terms the 
tenure of the 'present· appointee, Mr. W. H. Cook, is not limited to the unexpired 
portion of the term in which Mr. Rowland's death occurred, but that he is entitled 
to hold the office until his successor is elected and qualified ; and that his successor 
can only be elected at the first general election for the office that occurs more than 
thirty days after the vacancy occurred, which in this case will be the general election 
in November, 1920. 

The k>regoing conclusion is supported by State vs. Speidel, 62 0. S. 156, which 
holds that the death of an officer during his first term does not create a vacancy 
in, but instead disposes of, the new or second term for which/ he has· been re
elected; that the vacancy is created in the first term, and that a person duly ap
pointed to fill the vacancy will hold the office not only during the unexpired p,or
tion of the first term, but also until his successor is elected and qualified, which 
election it was also held must be had at the first proper election for the office that 
is held more than thirty days after the occurrence of the vacancy. That case is di
rectly in point, and cannot be distinguished from the present situation so far as 
any facts of legal significance are concerned. 

A conclusion contrary to the one at which I have arrived would not only be 
in conflict with section 10 G. C. and State vs. Speidel, supra, but also out of har
mony with the declared policy of our law on the subject of vacancies in public 
offices, as expressed in the decision just referred to, viz. : 

"The policy has been to secure continuity of service and avoid unneces
sary vacancies. It has never been the policy of the state t>o create vacan
cies in office for the mere purpose of giving somebody an opportunity to fill 
them. Piling vacancy upon vacancy is an anomaly. * * * The policy to 
discourage the needless creation of vacancies is recognized in a number of 
decisions of this court." 

Adams vs. Hopkins, 10 0. S. 5()(), has been cited as applicable to the present· 
inquiry, but the situation in that case was materially different from the situation in 
the case now under consideration, and involved the application of different stat
utes. The incumbent in that case was not an appointee to fill a vacancy, but had 
been elected to the office of county treasurer and had served two full terms of 
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two years each, and was therefore disqualified by the four year limitation pre
scribed by section 3 of article X of the state constitution from continuing in office. 
His successor had been duly elected, but died before the commencment of his term 
of office. Hence, the office not being in the possession of a per90n entitled to hold 
it because of the constitutional disqualification imposed upon the incumbent, it was 
held, and properly so, that the office had become vacant by death, so as to authorize 
the commissioners to make an appointment to fill the: vacancy. No such situation 
is presented here, because Mr. Cook, the appointee, is not disqualified by any statute 
or constituti•onal provision from continuing in the office, but on the contrary, he is 
especially authprized by section 10 G. C. to hold the office until his successor is 
elected and qualified, and not only that, but the time of the election of his suc
cessor is specifically provided for in that section. 

Bearing on the questions as to when such elected successor will take office, 
and the length of his term, see State vs. Hadley, 59 0. S. 167. 

Respectfully, 
]OHN G. PRICE, 

Attorney-General. 

606. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
ROSS COUNTY. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

COLUMBUS, Omo, September 5, 1919. 

607. 

APPROVAL OF TWELVE LEASES OF LANDS AT BUCKEYE LAKE, IN
DIAN LAKE, AND LAKE ST. MARYS; ALSO VARIOUS CANAL LAND 
LEASES. 

CoLuMBus, OHio, September 5, 1919. 

HoN. ]OHN I. MILLER, SuperintetuJent of Public Works, Columbus, Ohio. 
DEAR Sm :-I have your letter of September 3, 1919, in which you enclose 

leases, in triplicate, for my approval, as follows : 
Valuatir.:m. 

To The Ohio Cities Gas Company, abandoned Ohio Canal prop-
erty in Muskingum county-------------------------------- $6,100 00 

To Steve Sjittia, Barberton, Ohio, outer slope of canal bank 
and state land in the rear thereof at Barberton, Ohio______ 1.366 66 

To S. L. Wilgus, Sandy Beach Midway Island at Indian Lake__ 1,000 00 
To John W. McBroom, Logan, Ohio, abandoned Hocking 

canal property, fronting 41 feet on Gallagher avenue, 
Logan, Ohio -------------------------------------------- 900 00 

To Mrs. Kate Kiraly, 37 feet outer slope of the towing path em-
bankment and state land in the rear thereof at :Barberton, 0. 916 66 

To Frank Nincehelcer, cottage site, Buckeye Lake_____________ _ 600 00 



1080 OPINIONS 

To George M. Ginn, 300 feet outer slope and water front, Indian 
Lake----------------------------------------------------- 500 00 

To R. A. Hauss, Elm Island, Lake St. Marys__________________ 600 00 
To Mary Milinski, 100 feet outer slope west embankment Lake 

St. Marys------------------------------------------------ 400 00 
To George Petrowitch, Barberton, Ohio, 61 feet outer slope, 

towing path embankment and state land in the rear thereof 
at Barberton, Ohio_______________________________________ _ 350 00 

To Frank E. Hess, 20 feet of berme embankment of Ohio canal
in Massillon, Ohio_______________________________________ _ 272 00 

To S. A. Skelton, Portsmouth, Ohio, cottage site, outer slope tow 
path of Ohio canal near Powder Mill Lock, Scioto county__ 100 00 

I have carefully examined said leases, find them correct in form and legal, and 
am therefore returning the same with my approval endorsed thereon. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

608. 

APPROVAL OF BOND ISSUE OF SCIOTO COUNTY IN THE SUM OF 
$193,000. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLUMBUS, Omo, September 8, 1919. 

609. 

APPROVAL OF BOND ISSUE OF MONTGOMERY COUNTY IN THE SUM 
OF $24,000. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLUMBUS, Omo, September 8, 1919. 

610. 

HUGHES HEALTH ACT-HOUSE BILL NO. 211 (108 0. L. 236)-EFFEC
TIVE DATE OF LAW-HOW EXPENSES OF GENERAL HEALTH DIS
TRICTS FOR YEAR 1920 ARE TO BE TAKEN CARE OF-COUNTY 
AUDITOR WITHHOLD FROM PROPER FUNDS DUE EACH TAX 
SUBDIVISION ONE-HALF OF AMOUNT OF HEALTH DISTRICT EX
PENSE ESTIMATE. 

1. Section 29 of the act known as House BiU No. 211 (Hughes Health Law) 
becomes effective January 1, 1920. The rest of the act went into effect ninety days 
after May 12, 1919. 



.A.TTORNEY-GE:r-.'°ER.A.L. 1081 

2. The money for expenses of general health districts for the year beginning 
January 1, 1920, will be raised by levies made under general laws enacted prior t~ 
the enactment of House Bill No. 211. 

3. At the semi-annual settlements after January 1, 1920, the county auditor 
shall withhold from the proper funds due each tax subdivision (except those raised 
by levies for other specially designated purposes) one-half of the amount of health 
district expense estimates apportioned by him against such subdivisions on the basis 
of population. 

CoLUMBus, Omo, September 9, 1919. 

HoN. JOHN L. CABLE, Prosecuting Attorney, Lima, Ohio. 
DEAR Sm :-Acknowledgment is made of the receipt of your request for the 

opinion of this department, as follows : 

"In Re: Hughes Health Bill-House Bill 2U (108 0. L. 236). 
Please advise when the above health) bill goes into effect, also how 

money shall be obtained for the year beginning January 1, 1920, to pay 
the expenses of the General Health District." 

. Your inquiry relates to House Bill No. 211, known as the Hughes Health 
Law, passed during the present session of the General Assembly April 17, 1919, and 
approved May 9, 1919, and was filed in the office of the Secretary of State May 12, 
1919. Your first question may be stated to be: 

"When does this act go into effect?" 

Section 29 of House Bill No. 211 provides : 

"That said original sections 1245, 1246, 3391, 3392, 3393, 3394, 4404, 4405, 
4408, 4409, 4410, 4413, 4429, 4430, 4436, 4437, 4476 and 12785 of the General 
Code be and tire same are hereby repealed, but this section shall not go into 
effect until January 1, 1920." 

It should be noted that there is noo provision in the act fixing a time at which 
any other section of the act shall go into effect and that section 29 relates only to 
"this section." 

Section 12 of article II, Constitution of Ohio, provides in part: 

"Every bill passed by the General Assembly shall, before it becomes a 
law, be presented to the governor for his approval. If he approves, he 
shall sign it and tlrereupon it shall become a law and be filed with the sec
retary of state." 

This section also fixes the time within which an act becomes a law if passed 
over the veto of the governor, but that\ part of the section. is not material to the 
question in this case as the act was approved by the Governor May 9, 1919. 

However, by the amendment known as the initiative and referendum, adopted 
in 1912, being sections 1 et seq. article II of the Constitution, the operation of laws 
passed by the General Assembly is postponed as provided in section le, which in 
part is: 

"No law passed by the General Assembly shall go into effect until 
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ninety days after it shall have been filed by the governor in the office of 
the secretary of state, except as herein provided." 

The exceptions therein provided may be found in section ld providing that 
laws providing for tax levies, appropriations for current expenses of state govern
ment and state institutions and emergency laws "shall go into immediate effect." 

The effect of these exceptions is not material in the present inquiry as more 
than ninety days have elapsed since the filing of the law in the office of the Secre
tary of State. 

From this it would appear that the legislature in section 29 of the act has fixed 
the time when the repealing section goes into effect, leaving the rest of the law 
to go into effect as otherwise provided by law. 

As to the time when section 29 becomes effective little doubt exists. 
As held in State vs. Roney, 82 0. S. 376, in the first and third syllabi : 

"I. The presumption is that the legislature intends a statute to take 
effect at the time it d'eclares the statute shall be in effect, and a court may 
not by construction substitute_ a different time merely to correct defective 
legislation. The province of construction is t,o ascertain and give effect to 
the intention of the legislature, but its intention must be derived from the 
legislation and may not be invented by the court. To supply the intention 
and then give the statute effect according to such intention would not be 
construction but legislation. 

3. A statute, declared to take effect from and after a date named, takes 
effect on the day after the day of the date named." 

In Gas & Fuel Co. vs. Chiillicothe, 65 0. S. 186, in the opinion (page 208) it is 
held: 

"There is no legal objection to different provisions of the same statute 
taking effect at d1fferent times at the will of the legislature." 

In view of the explicit expression of the legislative intention that section 29 
should go into effect January 1, 1920, and the constitutional provisions above cited, 
taken in oonnection with the decisions of the Supreme Court above quoted, it is 
clear that section 29 will become effective January 1, 1920, and that the other sec
tions of the act become effective ninety days after May 12, 1919. 

Your second question is : 

How shall the money be obtained for the year beginning January 1, 
1920, to pay the expenses of the general health district? 

This is an interesting question and of prime importance in the administration 
of the health laws as amended. Apparent difficulties may be eliminated by an 
analysis of the financial sections of the act in determining the preliminary question 
of whether or not any change as to the method of obtaining the money for the 
expenses of the health district is effected by the new law. 

Section 25 of that law provides: 

"The board of health of a general health district shall annually, on or 
before August first, estimate in itemized form the amounts needed for the 
current expenses of such district for the fiscal year beginning on the first 
day of January next ensuing. Such estimate shall be certified to the county 
auditor and by him submitted I.to the district advisory council at a meeting 
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held at his office on the second Monday of September. The district ad
visory council may reduce any item or items in such estimate but may not 
increase any item or the aggregate of all items. The aggregate amount as 
fixed by the district advisory council shall be apportioned by the rounty 
auditor among the townships and municipalities composing the health dis
trict on the basis of population as shown by the last federal census. * * 
The county auditor, when making his semi-annual apportionments of funds, 
shall retain at each such semi-annual apportionment, one-half of the money 
so apportioned to each township and municipality. Such moneys shall be 
J>laced in a separate fund, to be known as the 'district health fund.'" 

Section 26 relates only to raising money in cases of "epidemic or threatened 
epidemic or the unusual prevalence of dangerous communicable diseases." 

It may be observed that there is no direct authority to levy contained in section 
25 or 26, or in any other section of the act. Nor is there, except as hereinafter 
indicated, any change in the method of making a levy. 

Section 25 evidently presupposes the making of such levies under existing laws. 
After receiving the itemized statement of the amounts needed for the current ex
penses of the health district as finally approved by the district advisory council, the 
auditor is not authorized to levy such an amount but his duties from that point 
are rather those of apportioning to and collecting from each tax subdivision a share 
of the total estimate on the basis of population, resulting in an appropriation and 
segregation of the subdivision's share. 

The latter part of section 25 provides that after having so apportioned such 
estimate the county auditor, when making his semi-annual settlements with the 
t-ownships and municipalities, "shall retain * * one-half of the money so ap
portioned to each township and municipality. Such\ money shall be placed in a 
separate fund, to be known as the 'district health fund.'" 

It might be claimed that this power amounts to authority to make, and does 
in fact constitute, a levy. The essential elements of a valid levy and a restriction 
on the application of money collected thereunder are found in section 5 of article 
XII of the Constitution of Ohio, which provides: 

"No tax shall be levied, except in pursuance of law; and every law im
posing a tax, shall state, distinctly, the object of th~ same, to which only, it 
shall be applied." 

Sections 3646, 3647 and 3784 G. C., which authorize levies by municipalities for 
health purposes, are left intact and unaffected by this act. Likewise no attempt was 
made to amend or repeal sections 5646 to 5649 inc. G. C., relating to levies for 
township purposes, which include health purposes. 

So it may be said that none of the legal machinery theretofore provided for 
making such levies or determining the amount thereof is amended or repealed by 
this act, unless that part of section 25, above quoted, has such effect by the neces
sary implication that giving the county auditor the arbitrary power to withhold the 
apportioned amount from each tax subdivision at the semi-annual settlements 
amounts to and has the effect of indirectly authorizing the levy of a tax by the 
county auditor, in direct conflict with! former statutes as to such levies. Such im
lplied repeal may also occur if the new act revises the whole matter involved, and 
is evidently intended as a substitute for the former laws. This is the rule an
nounced in Goff vs. Gates, 87 0. S. 142, the first branch of the syllabus of which is: 

"An act of the legislature that fails IQ repeal in terms an existing 
statute on the same subject-matter must be held to repeal the former statute 
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by implication if the later act is in direct conflict with the former, or if the 
subsequent act revises the whole subject-matter of the former act and is evi
dently intended as a substitute for it." 

Therefore to reach a conclusion that section ZS impliedly repeals such former 
laws, we must find that it is irreconcilably repugnant to them, or, revising the 
whole subject, was evidently intended as a substitute for them. 

In support of the idea that such repugnancy exists, it might be claimed th;at 
this power of apportionment and retention of the amount charged against each 
subdivision gives the auditor the power to withhold such amounts, regardless of 
the amount levied and collected for such purpose. If this were correct, it wiould 
be in direct conflict with such laws which! place the discretion as to the amount and 
the method of making such levies in other officials. But is this the proper interpre
tation of section 25? It must be borne in mind that unless this section contains 
direct authority to levy, and unless the auditor's action thereunder constitutes a 
valid levy of the amount apportioned, such a power to apportion and withhold 
money for health purposes from the tax subdivision's funds, regardless of the 
purpose of the levy under which such funds were collected, would be in violation 
of Sec. 5 of Art.. XII, supra, in this, that taxes would be thus applied to objects 
other than those for which they were levied. 

The proper construction t>o be placed upon section 25 in this regaro, and it may 
be suggested the only construction whichi will maintain its constitutionality and 
carry out the legislative intention, is that after the township and municipal officers 
have made the levies from which such health expenses are payable, the auditor is 
authorized to retain half of the app,ortionment against each township or municipality 
from the funds payable to such township or municipality up to but not to exceed 
the total amounts in the funds from which such expenses are payable, such as gen
eral or contingent funds. 

Precedent for such procedure is found in section 1465-66 et seq. G. C., enacted 
in 103 0. L. 72. These sections were construed in Porter, et al. vs. Hopkins, et al., 
91 0. S. 74. This was an action to contest the constitutionality of the workmen's 
compensation act. Section 1466 gave the power t,o the auditor to pay and charge 
to each taxing subdivision its proportionate part of the county's contribution to 
the workmen's compensation fund. 

It was claimed that in such payment by the oounty auditor the public funds 
were diverted from the purpose for which they were levied, in violation of Sec. 5 
of Art. XII of the Constitution. The auditor proposed to pay such contribution 
from general and o:mtingent funds and charge the same to the taxing subdivision. 

The court held on page 84: 

"The maintenance of contingent and general funds for general purposes 
is provided for by statutes which are familiar. The municipal and other 
subdivisions are fully empowered to raise such funds. It would be wholly 
impracticable to specifically name in the different budgets the amount to be 
raised for each specific item. There are many incidental charges which are 
necessarily taken care of out of the funds of the character referred to as 
the needs arise. The· fact that the amount raised does not meet the exact 

· requirements from time to time and that some inconvenience may arise does 
not affect the validity of the statutory requirements. * * * It was the 
duty of the taxing officers of the different subdivisions to provide for such 
general and'contingent funds in accordance with the provisions of the law." 

The court, in holding that such contribution may be paid from contingent and 
general funds without violating the constitution in the respect above indicated, 
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did not mean to hold that taxes could be applied to purposes other than those for 
which they were levied, but that th,e use of taxes for contributions for workmen's 
compensation was within the purposes for which general and contingent fund levies 
were made. 

Consistently with the holding of the court in the workmen's oompensation case, 
the county auditor may and is by this statute legally empowered to withhold from 
the various townships and municipalities their portion of the expenses for the 
health district by taking the same from their contingent and general funds where 
sufficient levies are not made in special health funds. 

Of course it should be noted that taxes raised by levies for special purposes, 
as for example township road or cemetery purposes, could not be diverted to other 
uses. 

It is the opinion of this department that there is no irreconcilable conflict be
tween the sections above considered; that section 25 is not intended as a revision 
of the whole subject of levies for health purposes and was not intended as a sub
stitute for the former laws above mentioned, and that the money for the expenses 
of the general health district for the year beginning January 1, 1920, will be raised 
in the following manner : 

(1) By levies made by proper township and municipal officers as provided in 
sections 5646 to 5649 inc. and 3646, 3647 and 3784 respectively. 

(2) In his semi-annual settlements with such townships and municipalities the 
county auditor shall retain one-half of the amount apportioned by him against each 
township or municipality. TJ:ie funds retained shall be taken from township or 
municipal funds, from which expenses for health purposes are properly payable, 
excluding, of course, funds raised by special levies as above indicated. 

Respectfully, 
JoHN G. PRICE, 

Attorney-General. 

6il. 

NON-PAR VALUE STOCK ACT-MAY PROVIDE FOR ISSUE OF PRE
FERRED STOCK-FEES HOW COMPUTED-NO ALLOWANCE TO 
CORPORATION REORGANIZED UNDER NON-PAR STOCK ACT
AMOUNT OF FEE ON EACH SHARE OF COMMON STOCK WITH
OUT PAR VALUE-FOREIGN CORPORATION HAVING NON-PAR 
VALUE SHARES WHERE AMOUNT. OF CAPITAL NOT STATED rn 
ARTICLES OF INCORPORATION-FEES AND AMOUNT OF FRAN
CHISE TAX, HOW COMPUTED. 

1. A corporation incorporated or reorganized under the Ohio non-par value 
.•tock act is not required to, but may if it so desires, provide for the creation and 
issue of preferred stock. 

2. In computing the fee to be paid to the Secretary of State by a corporatio11 
reorganized tmder the non-par value stock !aw, credit can,iot be allowed on 
account of fees paid to the Secretary of State prior to its reorganization. 

3. Every corporation reorganized tmder the non-par value stock act must 
pay to the Secretary of State a fee of ten cents on each share of common stock 
cmthorized to be issued without any nominal or par value, whether such shares 
be new or additional shares, or shares changed from par valtte to non-par value 
shares under the reorganization. 

4. When the amount of capital with which a foreign corporatio,i having 
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-non-par value shares will carry on business is not stated in its articles of incor
poration, or otherwise fixed and certified to the Secretary of State and Ta.-r 
Commission, so as to bring the company within section 11 of the non-par value 
stock act, proper rules to be followed in placing a value upon the authorized 
non-par value shares of the corporation when seeking admissio1i to do business in 
this state under section 178 et seq. G. C., and also in computing the amouna of 
the annual franchise tax under section 5501 et seq., G. C., would be to adopt the 
real consideration for which such shares have been issued by the company from 
time to time, in the case of issued shares, and the real consideration for which 
such shares are being offered by the company, with respect to· the unissued shares. 
But in the event unissued shares are not being offered at the time of the appli
cation, or at the time of filing the annual report, then the value to be placed 
upon the unissued shares should be the real consideration for which the last non-par 
value shares were issued. Such information should be certified to the Secretary 
of State and to the tax commission. 

COLUMBUS, OHIO, September 9, 1919. 

HoN. HARVEY C.1 SMITH, Secretary of State, Columbus, Ohio. 
DEAR Sm :-Your letter of recent date requesting an opinion on seventeen 

questions arising under the new non-par value stock law (Amended Senate Bill 
No. 47) was duly received. Pursuant to your verbal request, immediate attention 
has been given to the four following questions, and the others have been taken 
under advisement: 

(1) Must a corporation that desires to issue common stock without 
par value issue preferred stock also? 

A corporation incorporated or reorganized under the recent non-par value 
stock law is not required to, but it may if it so desires, provide for the creation 
and issue of preferred stock. The act in this respect is not mandatory, but per-
missive only. · 

See section 1 of the act prescribing the contents of articles of incorporation, 
particularly paragraph (a), which provides that the number of shares to be 
issued must be set out, "and if any of such shares be preferred stock," the terms 
and provisions thereof; and paragraph (b), which provides that the amount of 
capital stock with which the company will carry on business must not be less 
than the amount of the "preferred capital, if any." , 

See also section 4 of the act, which provides that the capital stock may be 
increased by preferred stock "if none theretofore was ·authorized," in the manner 
and in accordance with the provisions relating to the amendment of articles of 
incorporation under the general law. The general law (sections 8698 and 8719 
G. C.), it will be remembered, provides for the creation and issue of preferred 
stock after the incorporation of the company. 

See also the provisions of section 5 relating to the classification, if any, of 
the company's capital stock, and if classified, the terms and provisions of the 
preferred stock, etc. 

(2) When a reorganized corporation files its certificate with the 
Secretary of State, should it not be allowed a credit for incorporation fee 
previously paid upon its authorized capital stock? 

This question must be answered in the negative. The act clearly and specific
ally provides what fee shall be paid upon reorganization, and nowhere is there any 
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prov1S1on authorizing a credit on account of fees previously paid to the Secretary 
of State. The requirement of the act (section 10) is that every reorganized 
company "shall pay to the Secretary of State the same fees provided in section 
1 of this act as therein computed," and the only exception to the rule is ex
pressed in the section itself, viz., that the fee shall not be less than $25.00. It follows, 
therefore, that every corporation reorganized pursuant to the act, is required to pay 
to the Secretary of State "a fee of ten cents on each share of common stock 
authorized in the articles to be issued without any nominal or par value, and in 
addition thereto a fee of one-tenth of, one per cent of the par value of preferred 
stock authorized in the articles," as provided in section 1 of the act. In other 
words, a reorganized company is treated exactly as if it was a new incorporation, 
so far as the fees of the Secretary of State are concerned excepting only as to the 
minimum fee. 

It has been suggested that section 10 only applies when the certificate of re
organization shows that a company has been reorganized with an increased author
ized capital stock, but this contention cannot be adopted because that section, and 
also section 1 in terms clearly provirle for two separate and distinct fees, viz., (a) 
a reorganization fee to be paid when the certificate of reorganization is filed, and 
(b) an increased capital stock fee to be paid in event the reorganized company 
increases its authorized capital stock. See also the proviso in section 10 fixing a 
minimum fee to be paid upon the filing of the certificate of reorganization. 

Section 9, referred to in your letter, does not affect the question of fees to be 
paid to the Secretary of State by corporations taking advantage of the statutory 
authority to reorganize; its only effect is to declare that reorganization shall not 
work a dissolution or in any way affect the corporate existence of the company, 
etc. 

(3) Kindly state whether or not a corporation which reorganizes 
under the above act is obliged to pay a fee of ten cents per share for 
changing a share of par stock to a share of non-par stock. 

The fees to beJ paid to the secretary of state upon reorganization are those 
fixed by section 1 of the act. Section 10 expressly so provides. The secretary of 
state must be governed by the certificate of reorganization in computing the fees 
to be charged and collected, and the fact that par value shares have been changed 
or transformed under authority of the act to non-par value shares does not ex
empt such shares from the computation. The mandate of the statute is that ten 
cents must be/ charged and collected on each share to be issued without par value. 
In other words, there is no distinction between a so-called "transformed" share and 
a newly created or additional share, so far as the fee is concerned. 

(4) When the amount of capital with which a foreign corporation 
having non-par value shares will carry on business is not stated in its 
articles of incorporation, or otherwise fixed, so as to bring the company 
within section 11 of the Ohio non-par value stock act, what rule should 
be adopted in determining the fee to be paid to the secretary of state 
under section 178 et seq. G. C. governing the admission of foreign cor
porations to do business in this state, and the amount of the annual 
franchise tax under section 5501 et seq. G. C.? 

Section 11 of the act prescribes the rule to be followed with respect to such 
foreign corporations, and such only, as state in their articles or otherwise fix the 
amount of capital with which they will carry on business, as follows: 

"The amount of capital with which a foreign corporation having 
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shares of capital stock without par value will carry on business, as stated 
in its articles of incorporation, or otherwise fixed or as thereafter law
fully changed, shall be deemed to be the authorized capital stock of such 
foreign corporation for the purposes of sections 180, 183, 184, 185, 5501, 
5502 and 5503 of the General Code." 

In other words, the secretary of state and the tax comm1ss1on cannot adopt 
the foregoing rule, unless the amount of capital with which the company will carry 
on business is stated in its articles of incorporation or is otherwise fixed. 

(a) It will be observed that the foregoing section 11 does not provide that 
there shall be a foreign statute requiring the amount of capital with which the 
company will carry on business to be stated in the articles, or providing how the 
amount shall be otherwise fixed. 

In my opinion when the amount is not stated in the articles of incorporation, 
it is permissible for the board of directors of the foreign corporation to fix the 
amount, and thereby bring the company within section 11 of the act, which amount, 
if so fixed, should be certified to the secretary of state at the time the company 
makes application for admission to do business in this state, and to the tax com
mission when the company files its annual reports with the commission. 

(b) In the event, however, that the amount is not stated in the articles, or 
otherwise fixed as provided in paragraph (a) supra, then recourse must be had to 
section 178 et seq. G. C. as to the fee to be paid by a foreign company seeking 
admission to do business in this state, and to section 5501 et seq. G. C. with respect 
to the annual franchise tax-those being the governing statutes. 

Examination of section 178 et seq. G. C. will disclose that the amount of the 
company's "authorized capital stock" is an indispensable factor in determining the 
amount of the fee, because under one section (180 G. C.) the fee is an arbitrary 
one based solely on the authorized capital stock, and under the other sections of 
the group (184 and 185 G. C.) the fee is based upon the proportion of the com
pany's authorized capital stock represented by property and business in Ohio. 

The company's authorized capital stock is also an indispensable factor in de
termining the amount of the annual franchise tax, as will appear from the pro
visions of section 5501 G. C. which provides that the tax commission shall de
termine and certify to the state auditor the proportion of the company's author
ized capital stock represented by its property and business in this state, and from 
section 5503 G. C. which provides that the state auditor shall charge, and that the 
company shall pay to the state treasurer a certain fee upon the proportion of the 
company's authorized capital stock represented by property and business in this state. 

In determining the amount of the authorized non-par value capital stock of a 
foreign corporation which does not come within section 11 of the act and para
graph (a) ofi this opinion, I suggest that the following rules be adopted: 

"In case of issued and outstanding non-par value shares, adopt the real 
consideration for which such shares were issued from time to time. 

With respect to unissued non-par value shares, adopt the real con
sideration for which such shares are being offered by the company; but in 
the event unissued shares are not being offered by the company, then 
adopt the real consideration for which the last issued non-par value shares 
were issued by the company." 

This information should be certified to the secretary of state at the time the 
company makes application to do business in this state, and to the tax commission 
at the time it files its annual franchise tax reports. 

The rules just mentioned should be applied to Delaware corporations, and also 
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to other foreign corporations organized under the laws of other states, which do 
not come or bring themselves within section 11 of the act and paragraph (a) of 
this opinion. 

The Delaware law has specifically placed a valuation of $100 per share on non
par value shares as far as Delaware fees only are concerned, but of course that 
provision has no application to fees and taxes to be paid under the Ohio law. 

The case of North American Petroleum Company vs. Hopkins, 181 Bae. 625, 
has been cited for consideration in this connection, but that case involved the 
method for determining the value of the "lawfully issued capital" of the company, 
and also its "capital stock," as those terms are used in the Kansas law, and not 
the amount of the company's "authorized" capital stock, which is the term used 
in the Ohio law. 

Respectfu1ly, 
]OHN G. PRICE, 

Attorney-General. 

612. 

BOARD OF EDUCATION-SENATE BILL NO. 187 (108 0. L. 924)-IN 
EVENT TWO MILL ADDITIONAL LEVY IS AUTHORIZED BY ELEC
TORS UNDER SAID STATUTE-BUDGET COMMISSION REQUIRED 
TO ALLOW SCHOOL DISTRICT AN AMOUNT NOT LESS THAN AL
LOWED FOR YEAR 1918-SEE ALSO OPINIONS NOS. 565 AND 570, 1919. 

In evrmt of favorable vote by the electorate upon the proposition to levy the 
additional two mills authorizetl,under Senate Bill No. 187 for school purposes, the 
budget commission is required to allow to the school district, upon its budget sub
mitted to the commission, an amount not less than that allowed the school district 
for all purposes, by the budget commission, for the year 1918. 

COLUMBUS, Omo, September 9, 1919. 

HoN. THOMAS F. HuosoN, Prosecuting Attorney, Springfield, Ohio. 
DEAR Sm :-Under date of July 26, you submitted to me a request for a con

struction of the provision of Senate bil1 No. 187 (108 0. L. 924), authorizing the 
levy of an additional two mills of tax by boards of education, in event of favorable 
vote thereon by the electorate at a special election, and particularly the provision 
that budget commissions shall not reduce the amount of all other levies made by 
boards of education below the amount allowed for the preceding year. 

This request for construction of said provision of the law was joined in by 
Hon. R. W. McKinney, auditor of your county, and a similar inquiry from the 
city attorney of Columbus was at the time under consideration at this office and 
a ruling announced in Opinion No. 570, directed to the tax commission of Ohio on 
August 16, 1919, of which you have received a copy. 

Mr. McKinney has further advised me, under date of August 25, that some 
uncertainty prevails in the minds of your budget commissioners as to the applica
tion of the law as construed in my former ruling, to the specific facts before 
your budget commission, relative to the levy for school purposes and accordingly 
has submitted the following data covering allowances made by the budget com
mission to the city of Springfield school board for the year 1918 and also the 
amounts requested in the budget of the school board for the year 1919, and re
quests an application of the law to the concrete case stated : 
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"The budget commission allowed said school board in 1918 the fol
lowing amout).ts : 
Tuition fund ----------------------------------- $159,434 37 
Contingent fund -------------------------------- 87,000 55 Rate 3.30 
Sinking fund within the 10 mill limitation-------- 12,000 00 Rate .16 
Sinking fund outside the 10 mill limitation________ 40,000 00 Rate .54 

Total --------------------------------------- $298,434 92 Rate 4.00 
This year, 1919, the board hands to the budget commission the fol-

lowing request : . 
Tuition fund -----------------------------------------' ---- $445,000 00 
Contingent fund -------------------------------------------- 195,000 00 
Interest and sinking fund within the 10 mill limitation_______ 9,000 00 
Interest an_d sinking fund outside the 10 mill limitation______ 12,941 00 

Total -------------------------------------------------- $661,941 86 

The rate required to grant the $9,000.00 for the sinking fund within 
the 10 mill limitation would be .12 of a mill, and without the 10 mill Jim- . 
itation to grant the $12,941.86, the rate required would be .17 of a mill. 

If the Attorney-General's Opinion No. 570 means that the budget com
mission must grant amounts aggregating the total amount allowed last 
year, and inasmuch as the sinking fund requests this year are so much 
less than the grants for that purpose last year, it would mean, in order 
to grant the aggregate of last year, that considerably more money would 
have to be allowed for current expense, viz.: Tuition and contingent 
funds, than was allowed last year, which will very greatly cut into the 
revenues of both city and county. 

Trusting that I may have an early interpretation of our situation in the 
light of .Opinion No. 570, I remain," etc. 

The provision of S. B. No. 187 which gives rise to your inquiry is contained 
in section 3, which is as follows : 

"Sec. 3.-If a majority of the electors voting on the proposition so 
submitted vote in favor thereof, upon the certification and canvass of 
such result it shall be lawful for such board of education to levy taxes 
on the duplicate made up in the year 1919 at the aggregate rate so author
ized for such purposes in addition to all other taxes for like purposes. 
Such levy shall be certified to the county auditor, who shall place it on the 
tax duplicate; it shall not be subject to any limitation on tax rates now 
in force, and shall not be subject to the control of the budget commission, 
nor shall such budget commission reduce the amount of all other levies 
made by any board below the amount allowed such board for the pre
ceding year." 

Other pertinent provisions of other statutes are found in the so-called Smith 
1 per cent law and are as follows: 

"Sec. 5649-1.-In any taxing district, the taxing authority shall, within 
the limitations now prescribed by law, levy a tax sufficient to provide for 
sinking fund and interest purposes for all bonds issued by any political sub
division, which tax shall be placed before and in preference to all other 
items, and for the full amount thereof." 

https://12,941.86
https://9,000.00
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Section 5649-3c G. C. governs the action of the budget commission and directs 
thafl the commission shall examine the budgets submitted by the various taxing 
subdivisions and ascertain the total amount proposed to be raised in each district; 
and further: 

"* * * If the budget commissioners find that the total amount of 
taxes to be raised therein does not exceed the amount authorized to be 
raised in any township,. city, village, school district, or other taxing dis
trict in the county, the fact shall be certified to the county auditor. If 
such total is found to exceed such authorized amount in any township, 
city, village, school district or other taxing district in the county, the 
budget commissioners shall adjust the various amounts to be raised so 
that the total amount thereof shall not exceed in any taxing district the 
sum authorized to be levied therein. In making such adjustment the 
budget commissioners may revise and change the annual estimates con
tained in such budgets, and may reduce any or all the items in any such 
budget, but shall not increase the total of any such budget, or any item 
therein. The budget commissioners shall reduce the estimates contained 
in any or all such budgets by such amount or a11iou11ts as will bring the 
total for each township, city, village, school district, or other taxing dis
trict, within the limits provided by law. * * *." 
The provision of section 5649-1 G. C. and that of S. B. No. 187, to the effect 

that the budget commission shall not reduce the amount of all levies authorized 
under the Smith law, for the school district, below the amount allowed for the 
preceding year, are mandatory, and, to the extent that they conflict with the gen
eral language of section 5649-3c G. C., they are a limitation upon the powers of 
the budget commission conferred by that section. 

The purpose of the enactment of S. B. No. 187 obviously was to authorize 
a two mill levy for school purposes, in addition to that authorized within the then 
existing limitations, and the provision against reduction of the other levies as 
contained in section 3, is clearly employed to insure the benefit of the additional 
rate allowed by the stipulation that the power of the budget commission to reduce 
levies under section 5649-3c G. C. should not be employed in the direction of cur
tailing the levies of the school board which were authorized under the Smith law, 
and the legislature has chosen to adopt the allowance granted to the school district 
for 1918 as the standard or basis for allowance of what may be termed the regular 
levy for 1919. 

It was pointed out in Opinion No. 570: 

"The budget commission deals with amounts, though it is true that 
in so doing it is enforcing limitations which according to the Smith law 
in its present form are expressed in terms of rates only. Having fixed 
amounts, its action is certified to the county auditor who determines rates. 
Therefore it is clear that what the budget commission is required to do 
under the Smith law and conversely what it is prohibited from doing 
under section 3 of Senate bill No. 187, both relate ultimately to the amount 
or taxes to be levied and must be expressed in terms of amount. We 
may therefore say that the language in question means that the budget 
commission shall not reduce the amount of money to be raised by "levies 
on the grand duplicate of taxable property below a certain figure." 

Here the provision of S. B. No. 187 supplies the language which must furnish 
the answer to your inquiry, to wit, the amount allowed such board for the pre
ceding year. 



1092 OPINIONS 

Applying this specifically to the data submitted in your last communication, it 
follows that the amount requested by the school board in its budget is subject to 
reduction by the budget commission, either in toto, or in one or more of the items 
thereof, under authority of section 5649-3c G. C., provided that the total amount 
to be allowed shall not be less than that allowed for the preceding year, which is 
stated in your letter as $298,434.92. 

While it is true, as you point out, that a substantially less sum is required 
for interest and sinking fund purposes, yet the practical effect of this is to make 
available for tuition and contingent fund purposes a larger amount to that extent, 
and this is beyond the control of the budget commission. 

It is no doubt true that if the amount requested by the school board in its 
budget, either in the aggregate or in any of its items, is less than that allowed for 
the year 1918, the budget commission would not be authorized to increase the 
allowance over the amount requested, but such a contention is not being made by 
any one, as I understand, and therefore need not be considered. 

Therefore you are advised that the budget commission is not authorized to 
reduce the amount of the budget for the school district, in the aggregate, below 
the amount allowed for all purposes in the year 1918, to wit, $298,434.92. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

613. 

BOARD OF EDUCATION-INSTRUCTION OF BLIND-HISTORY OF 
NEW METHOD FOR INSTRUCTING PARTIALLY BLIND-AUTHOR
ITY OF SUPERINTENDENT OF PUBLIC INSTRUCTION TO PRE
SCRIBE STANDARD REQUIREMENTS FOR SCHOOLS RECEIVING 
STATE AID. 

1. Under section 7761 G. C. the state superintendent of public instruction has 
full authority to prescribe standard requirements as to the methods of instruction 
in those schools which receive state aid for the instruction of the blind, and can 
direct that boards of education maintaining such schools for persons of defective 
vision shall provide such equipment as is necessary, including text books printed 
in large type for the use of pupils who are partially blind. 

2. Boards of education maintaining classes for the blind, in order to receive 
the state aid inentioned in section 7757 G. C., must comply with the requirements 
promulgated by the superintendent of public instruction made under authority of 
section 7761 G. C. 

COLUMBUS, Omo, September 9, 1919. 

HoN. FRANK B. PEARSON, Superintendent of Public Instruction, Columbus, Ohio. 
DEAR Sm :-Acknowledgment is made of your request for an opinion upon 

the following statement of facts : 

"Section 7761 gives the superintendent of public instruction authority 
to prescribe 'certain standard requirements concerning the conditions 
under which * * * schools for the blind * * * are conducted,' etc. 
I desire to issue a statement to the effect that as the success of the method 
of instructing partially blind children in so-called 'Conservation of Vision' 

https://298,434.92
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or 'Sight-Saving Classes' is dependent for its ultimate success upon an 
adequate supply of text books and supplementary reading material in a 
large clear type, and as such an adequate supply of books is not at present 
available, and as the printing of such a supply in any one year would en
tail too great an expenditure to be considered in the present state of 
school finances, I shall hereafter require that the cities conducting such 
classes shall expend each year for such books not less than 15 per cent 
of the amount received from the state for the instruction of such pupils 
during the preceding school year until such time as these classes are satis
factorily equipped in this respect. 

I beg leave to have your official opinion as to whether such a require
ment is within my authority to prescribe in accordance with the provisions 
of section 7761 and other sections which may bear upon the control and 
support of these schools." 

Section 7761 G. C., as amended in 107 Ohio Laws, 154, reads in part as follows: 

"The state superintendent of public instruction shall select some com
petent person or persons to inspect all such schools for * * * blind 
* * * established by virtue of this act, and cause inspection to be made 
at least twice a year or as often as the state superintendent of public 
instruction may deem necessary concerning the method of instruction * *, 
the condition under which such schools are maintained * * * and 
such other matters as may be of interest in the education of such children 
in such schools; * * *. The state superintendent of public instruction 
shall prescribe certain standard requireme,its concerning the conditions 
under which such school or schools for the blind * * * are conducted, 
the methods of instruction and supervision * * *. When upon in
spection it has been found that the standard requirements theretofore pre
scribed for the instruction * * * of blind persons have not been com
plied with by a board of education, the state superintendent of public 
instruction shall recommend to the auditor of state that the payment to 
such board of education provided for in section 7757 be withheld, and 
thereupon the auditor of state shall refuse to draw his warrant upon the 
treasurer of state for the amount to which such board of education of a 
school district maintaining a school for the blind would otherwise be en
titled." 

Section 7755 G. C., as amended in 107 Ohio Laws, p. 153, provides for the ap
plication by the board of education to the state superintendent of public instruction 
on the question of establishing a school for the education of the blind, and before 
such school can be established by the board of education the state superintendent 
of public instruction shall grant permission to do so. 

Section 7756 G. C. provides that each and every one of such blind schools 
established in the public schools shall report annually to the state superintendent 
of public instruction and must furnish any additional facts oftener than annually 
if the state superintendent of public instruction makes a request for such facts. 

Section 7757 provides that at the close of each school year the board of edu
cation which has conducted the school for the blind shall certify to the auditor of 
state the number of persons given instruction and thereupon the auditor of state 
shall draw his warrant upon the treasurer of state in favor of such board of edu
cation, payable out of the general state fund in an amourit equal to two hundred 
and fifty dollars for each pupil. 

Section 7758 provides that the state superintendent of public instruction shall 
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certify that the inspection provided for in section 7761 "had shown these schools 
to be operating under satisfactory conditions," and taken in conjunction with sec
tion 7761 G. C., supra. it is clear that the state superintendent of public instruction 
has the authority to say whether a school for the blind is entitled to such two 
hundred and fifty dollars from the state for each pupil, following the inspection 
which his department must make as provided by the statute. 

The clear intent of the act of March 19, 1917, in which the above amended 
sections appear, was that the payment to be made by the state auditor must first 
have the approval of the superintendent of public instruction, and unless such latter 
official recommended the payment, the same could not be made as indicated in 
section 7761. The latter section places the methods of instruction, the methods of 
supervision, the conditions under which such schools are maintained, and "such 
other matters as may be ofi interest in the education of such children," in the 
hands of the superintendent of public instruction, and it is for that official to say 
whether the funds received from the state are being wisely expended, because he 
must certify that they are or are not, whether the methods of instruction are up-to
date and the best that can be secured, and if it is his view, after a careful in
spection, that an adequate supply of proper equipment for latest methods of in
struction, including text books and supplementary reading material, in large clear 
type for the sight-saving classes, is necessary and that the best interests of the 
state will be served by having a supply secured at one time for all such schools in 
order to save expense, he has authority to do so. An expenditure of fifteen per 
cent of the amount received from the state for proper text books selected by the 
state superintendent of public instruction is not unreasonable, and such official has 
authority, under section 7761 G. C., to direct boards of education maintaining 
schools for the blind, to purchase such equipment as he indicates as being necessary 
in "proper methods of instruction" for the blind, or the near blind. 

Section 77(1.) G .C. (107 Ohio Laws, 154) provides that for the purposes of the 
act relative to the education of the blind, persons of defective vision shall come 
within the scope of such law. Your question seemingly is upon the proper methods 
of instruction of those of defective vision, but who are not totally blind; that is, 
who may be called semi-sighted, and for the proper education of whoin arrange
ments have been made by the establishment of what is known as "Sight-saving 
Classes." It is found that sight-saving classes are now maintained by the school 
authorities of progressive cities for the special training of those whose sight is 
radically imperfect, but who are not blind. It has been found that standard 
methods of class room ,study in the public schools are unsuited to the child with 
very defective sight. He cannot be taught with his clear-visioned companions, and 
the methods used with the blind will not do for him ; he needs to be trained by 
special methods in a class by himself. The semi-sighted child is necessarily always 
behind his fellow students, when these have good eyes; he becomes discouraged 
and often careless and shiftless, an attitude that handicaps his whole industrial 
life. In order that such children may be properly educated and their sight con
served as much as. possible, it has been found that they should have at their dis
posal and for their use a special ·equipment; that is, books printed in large type but 
possibly containing the same matter that their other pupils use, printed in the 
ordinary standard book print type. Seemingly, no effort should be lost to place 
at the hands of these future citizens, handicapped as they are by defective vision, 
every possible chance for learning as much as possible while in school and en
courage them to stay in school as long as possible before abandoning· their educa
tion. So whatever may be established as the latest and best method of instruction 
for these pupils, who are not blind and thus have no occasion for using ~hat is 
known as the raised print that is read by the sense of touch, should certainly be 
adopted and encouraged in schools of this kind. 
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No hard and fast line can be drawn between the sighted and semi-sighted on 
the one hand and the semi-sighted and the blind on the other. For purposes of 
classification, defective sight has been defined as "vision not more than one-third 
nor less than one-tenth with the best glasses obtainable." 

Children suffering from ocular defects of this sort have, of course, always 
been enrolled in every large school system. Prior to the periqd of medical in
spection, the reason for the backwardness of any given child did not always ap
pear. All that the teacher and parent knew was that the youngster did not get 
along well. Even if the defect were discovered, the teacher and parent were help
less. The former had no right to exclude such a child from classes, and often 
tried hard to fit the child into the usual educational groove-a process which was 
no more successful than the attempt to fit a square block into a round hole. At the 
end of the term the discouraged teacher had no recourse but to demote the dis
couraged pupil. The following year the same weary and futile process was re
peated. Of course, this sort of thing could not keep up indefinitely and the problem 
solved itself (if solution it can be called) by the child leaving the school long 
before completion of the grammar-school grades. 

When systematic medical inspection began to be the rule in schools in the larger 
cities, more and more of these cases came to light and the problem began to assume 
definite shape it'L the minds of educators. It having been determined that these 
children could not be educated in the ordinary schools, it was thought that provision 
might be made for them in schools for the blind. It was assumed (erroneously, 
as experience proved), that the partial-sighted child was to all intents and pur
poses a blind child, and that the educational methods appropriate for the latter 
would prove equally effective for the former. The child's vision may be seriously 
defective, and yet he sees after a fashiotL He is bound to rebel at any effort to 
fit him into any educational system designed for the sightless. It has been found 
impracticable to teach the raised types of the blind to partial-sighted children; the 
laborious process of determining the individual letter by the sense of touch is 
soon abandoned, and these children are found straining their eyes in an effort to 
see the arrangement of the raised dots. Thus is promoted the very thing which 
should be avoided, namely, overstrains of the eyes. 

The semi-sighted child is discouraged with always being behind his fellow 
students and develops a consequent carelessness, shiftlessness, and lack of con
fidence. Later his lack of the fundamentals of education must inevitably handicap 
his industrial life. Almost always there is the same tale-early abandonment of 
school because the work could not be done. 

·The cost of special education varies with location, equipment, etc. It is the 
highest of any special educational work done in the public schools, but consider
ably less than the cost of education in institutions for the blind. This cost can be 
further reduced by placing such children as far as possible in classes with seeing 
children, which has the additional advantage of accustoming them to a normal 
school environment in competition with those with whom they will be thrown in 
later life. The whole aims to minimize eye-strain during school life, to train the 
semi-sighted child to conserve his own vision, and to give such vocational training 
as will enable him to become self-supporting. 

Your question is whether the superintendent of public instruction can require 
boards of education to make use of part of their subsidy from the state, which they 
receive upon the approval of the state superintendent of public instruction, to pay 
for the installation of certain equipment which in his opinion is necessary as one 
of tlze proper methods of teaching provided for under his supervision by section 
7761 G. C. 

Section 7761 G. C. clearly provides that the superintendent of public instruction 
shall prescribe certain standard requirements concerning the methods of instruc-
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tion in schools for the blind and those of defective v1s10n, and he has as much 
authority ta require that printed books with large type for the use of those of 
semi-vision be placed in the schools as proper equipment as he has to require that 
books with raised print for the use of the fingers shall be placed therein. From 
the argument heretofore given it would seem that the child with partial vision 
should not be compelled to use the standard text books used by other pupils whose 
vision is clear; again, he should not be required to use the touch system on raised 
print when he is not totally blind. Recent investigation has established that these 
children will be better served from an educational standpoint in every way if 
boards of education will place at their disposal and for their use the books of 
instruction printed in a size of type which the child· with limited vision can see, 
and would not have to further strain their eyes in attempting to read standard 
book print in text books, .or, on the other hand, be forced to use the touch system, 
against which they might rebel because they did not care to be called totally 
blind. 

Investigation shows that the state of Ohio leads in the maintenance of these 
sight-saving classes for children of limited vision, and that the great states of Mas
sachusetts and New York are following the lead of this state, which has been the 
pioneer in having this special equipment of books of large type printing for the use 
of those of semi-vision, whose sight it is desired to conserve. No stone should 
be left unturned to give to those who have partial sight and those who are deaf and 
those who are crippled the best possible education in order that they may become 
independent in after life, and not wards of the state. 

The very purpose of the sections heretofore quoted seems to be that the 
superintendent of public instruction should have charge of the methods of in
struction in all schools for the blind which receive the state subsidy of two hun
dred and fifty dollars for each pupil, heretofore mentioned. It would seem that no 
one could question the value of the equipment of books of large print being in
stalled in schools for the blind, and section 7761 G. C. clearly provides that the 
superintendent of public instruction shall prescribe the requirements necessary in 
these schools in order to receive the state aid, and that he shall inspect them 
through proper channels as to whether proper methods of instruction are being 
used. 

It is therefore the opinion of the Attorney-General that 
(1) Under section 7761 G. C. the state superintendent of public instruction 

has full authority to prescribe standard requirements as to the methods of in
struction in those schools which receive state aid for the instruction of the blind, 
and can direct that boards of education maintaining such schools for persons of 
defective vision shall provide such equipment as is necessary, including text books 
printed in I,arge type for the use of pupils' who are partially blind. 

(2) Boards of education maintaining classes for the blind, in order to re
ceive the state aid mentioned in section 7757 G. C., must comply with the require
ments promulgated by the superintendent of public instruction made under author-
ity of section 7761 G. C. · 

Respectfully, 
]OHN G. PRICE, 

Attorney-General. 
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614. 

COLLATERAL INHERITANCE TAXES-NO STATUTORY AUTHORITY 
FOR REFUNDER OF EXCESSIVE PAYMENTS. 

There is no statutory authority for the refunder of excessive payments of col
lateral inheritance taxes. 

CoLUMBUS, Oaro, September 9, 1919. 

HoN. WALTER W. BECK, Prosecuting Attorney, Lisbon, Ohio. 
DEAR SIR :-In your letter of August 26th you submit an inquiry addressed to 

you by the auditor of Columbiana county, in wliich he states that the administrator 
of a certain estate paid oollateral inheritance taxes in the year 1918 on account of 
certain successions to the estate of which he was administrator; that these payments 
are now alleged to have been erroneous and excessive in amount because of the 
failure of the administrator and the collecting authorities to deduct the five hun
dred dollar exemption provided by the former collateral inheritance tax law from 
the share of each successor. The administrator now asks a refunder of the amount 
so excessively paid, and you request the opinion of this department as to whether 
or not such a refunder can be made. 

The contention that the payment was excessive is, on the facts stated, correct 
as each succession was entitled to a separate exemption. It does not, however, 
follow that the administrator has an immediate and available right to secure a re
funder. Waiving the question of voluntary, payment induced by the negligence of 

· the administrator himself ,or his mistake of law, as the case may be (or the pay
ment may have been in truth involuntary, as no facts are shown on this point), it 
is nevertheless true that the collateral inheritance tax law provided no machinery 
for refunding excessive payments from the public treasury. Quotation of the col
lateral inheritance tax law will be unnecessary to show this fact. Niot only is there 
no provision for such a refunder, but if there were such a provision it would have 
to go to the extent of distributing the refunder as between the state and the local 
subdivision entitled to share in the proceeds of the payment. 

Other tax laws do provide for refunders. For example, property taxes er
roneously collected may, under proper circumstances, be refunded by order of the 
county commissioners (secti-ons 2589 and 2590 of the General Code). It is true that 
these sections standing by themselves might possibly be interpreted broadly enough 
to authorize the refunder which is now claimed, in that inheritance taxes were in 
theory collected on duplicates (See section 2641 of the General Code). The inher
itance tax duplicate was, however, a special duplicate as distinguished foom the tax 
list and duplicate of taxable property which was frequently designated as the "gen
eral duplicate." It is clear that sections 2589 and 2590 referred only to the general 
duplicate; for they were originally a part of section 1038 of the Revised Statutes, 
which also provided what is now found in section 2588 of the General Code. Thie 
first sentence of that section is as follows: 

"From time to time the county auditor shall correct all errors which he 
discovers in the tax list and duplicate, either in the name of the person 
charged with taxes or assessments, the description of lands or other prop
erty or when property exempt from taxation has been charged with tax, 
or in the amount of such taxes or assessment." 

Section 2589 then begins as follows : 

"After having delivered the duplicate to the county treasurer for col-
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lection, if the auditor is satisfied that any tax or assessment thereon * * 
has been erroneously charged, he may give the person so charged a cer
tificate. * * *" 

It goes on to provide that: 

"If at any time the auditor discovers that erroneous taxes or assess
ments have been ch'arged and collected in previous years, he shall call the 
attention of the county commissioners thereto," etc. 

The sentence last quoted must be, I think, interpreted in oonnection with what 
precedes. The phrase "erroneous taxes or assessments" therein must refer to taxes 
and assessments of the kind dealt with previously in the related provisions. 

It follows, therefore, that section 2588 et seq. of the General Code are not 
available in the present instance. As previously stated, other statutory provisions 
have been made for refunders, as in thje case of liquor assessments, for example. 
These facts are mentioned to bring out the point that there is no single statute of 
universal application authorizing the refunder of erroneously paid taxes, and that 
the policy ,of our legislation has been to make special provision in the case of each 
tax or kind of tax for such refunder. Section 20-1 of the General Code comes 
closest to being a law of such universal application. Without quoting that section, 
however, it may be said that it is limited to taxes paid directly into the state treas
ury and therefore can have no application to taxes paid to county treasµrers. 

It follows that whatever may be the merit of the administrator's claim as tested 
by the character of the payment made by him, there is no administrative machinery · 
which will afford him any relief at the present time. It will be necessary for the 
administrator to secure relief, if at all, by act of the legislature. 

Respectfully, 
]OHN G. PRICE, 

Attorney-General. 

615. 

APPROVAL OF BOND OF ALEXANDER R. TAYLOR AS STATE HIGH
WAY COMMISSIONER. 

COLUMBUS, OHIO, September 9, 1919. 

HoN. JAMES M. Cox, Governor of Ohio, Columbus, Ohio. 
Mv DEAR GoVERNOR:-1 am transmitting herewith two bonds of Hon. Alex

ander R. Taylor in the aggregate sum of twenty thousand dollars ($20,000) con
ditioned that Mr. Taylor will faithfully perform his duties as State Highway Com
missioner, each of said bonds being in the sum of ten thousand dollars ($10,000) 
and signed respectively by The Fidelity & Casualty Company of New York and 
The Aetna Casualty & Surety Company of Hartford, Connecticut, as sureties. You 
will note that on each of these bonds I have endorsed my approval as to the form 
thereof. 

Respectfully, 
]OHN G. PRICE, 

Attorney-General. 
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616. 

TAXES AND TAXATION-CONSTITUTIOXAL AMENDMENT PROVID
IXG FOR CLASSIFICATION OF PROPERTY FOR PURPOSE OF TAX
ATIOX_:_QUERY AS TO WHETHER JOURNALSOFBOTHBRANCHES 
OF GENERAL ASSEMBLY OR ENROLLED AND AUTHENTICATED 
COPY OF JOINT RESOLUTION IS BEST EVIDENCE OF A PRO
POSED AMENDMENT TO CONSTITUTION OF STATE. 

l. The amendment' to section 2 of Article XII of the state constitution pro
viding for the classification of property for the purposes of taxation, which was 
proposed by the senate during the present session of the general assembly under 
authority of section 1 of Article XVI, must be submitted to the electors for their 
approval or rejection as it appears of record on the legislative journals. 

2. The reconvening of the general assembly to take further action with respect 
to the submission of such proposed amendment to the electors, is unnecessary. 

COLUMBUS, OHIO, September 9, 1919. 

HoN. CLARENCE J. BROWN, Lieutenant Governor and President of the Senate; 
HoN. CARL R. KIMBALL, Speaker of the House of Representatives, Columbus, Ohio. 

GENTLEMEN :-This department is in receipt of a recent communication pro
pounding certain questions relating to a proposed amendment to section 2 of Article 
XII of the state constitution, reading and signed as follows: 

, 
"HOUSE OF REPRESENTATIVES 

General Assembly of Ohio 

CoLUMBus, Omo, September 5, 1919. 

HoN. JoHN G. PRICE, Attorney-General, Columbus, Ohio. 
DEAR Srn :-The undersigned members and officers of the General As

sembly oonstituting a committee authorized by Joint Resolution of the Gen
eral Assembly to convene the General Assembly during the present recess 
when occasion may require, respectfully request your written opinion upon 
the following questions : 

Senate Joint Resolution No. 31 entitled 'A Joint Resolutk>n proposing 
to amend Article 12, Sec. 2 of the Constitution of the State of Ohio, etc.,' 
was introduced in the Senate and passed by that body; it was amended and 
passed in the House of Representatives and was then referred ro a joint 
committee of c.onference. On Friday, April 11, 1919, the joint committee of 
conference reported back the resolution 'In the_ form as passed by the Sen
ate' with certain amendments. This report was agreed to by the constitu
tional majority in both houses on that day. 

On the journals of the respective houses in connection with the record 
of the yeas and nays appear entries of amended Senate Joint Resolution 
No. 31 in full. These entries agree with each other so far as the phrase
ology of the proposed amended Sec. 2 of Article 12 of the Constitution is 
concerned; and both of them are in accord with the resolution as passed by 
the Senate with the amendments recommended by the committee of con
ference. 

Pursuant to the custom of the houses amended Senate Joint Resolution 
No. 31 was enrolled after its passage and signed by the presiding officers of 
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the respective houses in the presence thereof while such houses were in 
session and capable of transacting business. In the enrolled copy, which 
is on file in the office of the Secretary of State, there is an omission of the 
words 'public worship, institutions used exclusively for;' found in line 14 
of the original resolution and occurring in the repeated portion· of Article 
12, Section 2 of the Constitution. 

Does this omission in the enrolled copy of th!e Joint Resolution inval
idate the proceedings of the General Assembly? Which text, as between 
that of the enrolled resolution and that of the jourmµs of the House and 
Senate is to be employed by the· Secretary of State in making the publica
tion referred to in Article 16, Sec. 1 of the Constitution and in formulat
ing the ballots for the submission of the prop,::,sed amendment to the 
electors? 

In order to procure the proper submission of th,e proposed amendment 
in the form in which it actually passed the two houses, will it be necessary 
ti.:> reconvene the General Assembly at this time? 

Your early attention to these questions is urgently requested and will 
be greatly appreciated. 

Very respectfully, 
CLARENCE J. BROWN, 

CARL R. KIMBALL, 

RUPERT BENHAM, 

F. E. WHITTEMORE, 

E. J. HOPPLE." 

It appears from the statement of facts contained in the above letter that the 
joint resolution therein referred to was initiated or proposed by the Senate, and 
after being duly agreed to was entered on the journals of both branches of the 
General Assembly; that both! journals are in accord as to the terms or contents 
of the proposed amendment; and that what purports to be, but is not, a true and 
correct copy of the proposed amendment, was prepared and authenticated by the 
presiding officers of both houses and filed with the Secretary of State. 

The enrolled and authenticated copy, as just indicated, is not identical in con
tents with, but in one respect is materially different from, the· resolution as it was 
correctly entered and now appears of record on the journals of the two houses, in 
that the words "public worship, institutions used exclusively for" which appear on 
the journals, are omitted from the enrolled copy. 

Many interesting questions have been, and others might be raised upon the 
statement of facts referred to, but the facts, when reduced to their last analysis, 
present but a single oontrolling question, viz., What is the best evidence of the 
proposed amendment, the journals, or the enrolled and authenticated copy of the 

· joint resolution? 
If the statement of facts involved the contents of a bill, or of a joint resolu

tion other than one whereby the Senate or House had proposed an amendment to 
the Constitution under Section 1 of Article XVI of the Constitution, the question 
would be foreclosed by Ritzman vs. Campbell, 93 0. S.,1 246, which holds that a 
duly enrolled and authenticated bill, and not the journals, is conclusive upon the 
courts as to its contents. The expressed underlying reason of the decision on that 
point was, that the attestation of the presiding officers of the General Assembly 

0 

is 
a solemn declaration of a CO◄ordinate branch of the state government that the bill 
as enrolled was duly enacted by the legislature. · 

When there is no positive constitutional or statutory requirement that bills and 
joint resolutions shall be entered upon the journals no difficulty is enoountered in 
reaching the conclusion arrived at in Ritzman vs. Campbell, supra, that a bill or 
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resolution duly enrolled and authenticated by the presiding officers of both houses, 
as required by section 17 ,of Article II, is the exclusive evidence of its contents. 
See section (I) G. C. showing the legislative policy to be not to allow bills or reso
lutions, but only amendments thereto, to be entered on the journals. 

But that is not the situatbn we are now considering, for with respect to cases 
such as the one presented in the statement of facts, there is a constitutional require
ment, mandatory in form and effect, that a proposed amendment. to the Constitution, 
when agreed to by three-fifths of the members elected to both houses, "shall be en
tered on the journals." And assuming, but not deciding, that section 17 of Article 
II applies to such proposal when made in the form of a joint resolution, it by no 
means follows that an enrolled and authenticated copy thereof is the best or ex
clusive evidence, or conclusive up,on the courts, as to what the proposed amend
ment really was or is. On the contrary, the only possible effect of an enrollment 
would be to provide secondary evidence of the contents of the proposed amend
ment, £,or use in the event the journals should be lost or destroyed. In such cases 
the enrollec;l and authenticated copy might through necessity be looked to and, al
though secondary in character, be considered prima facie evidence of its contents. 

It is my opinion that the doctrine of Ritzman vs. Campbell, supra, can only be 
applied to the contents of bills and joint resolutions which are not required by the 
Constitution to be entered on the journals, and not to resolutions which the Con
stitution expressly and mandatorily requires shall be entered thereon. 

Section 9 of Article II of the Constitution which requires that "on the passage 
of every bill, in either house, the vote shall be taken by yeas and nays, and entered 
upon the journals," was referred to in Ritzman vs. Campbell, supra, and has not 
been overlooked. With respect to the yeas and nays, it was held that "the legislative 
journals must provide the appropriate as well as the conclusive evidence" as to the 
number of votes cast for and against a particular bill. Was it so decided because 
the Constitution required such entries to be made upon the journal? If so, why not 
apply the same doctrine to other entries which the Constitution requires shall be 
made upon the journals? 

Coming now to a special consideration of Section 1 of Article XVI, that sec
tion, in my opinion, is the sole and exclusive g,.:,verning provision of the Constitution 
so far as the question now under consideration is concerned. It should be remem
bered that the State Constitution was established by the people. It is so declared in 
the instrument itself. 

To secure the blessing of freeck>m and to promote their common welfare, which 
were the declared purposes for establishing the Constitution, the people, among 
other things, provided certain methods for amending the Constitution as occasions 
might arise, each of which is distinct from and of equal dignity with the others, viz., 

(a) The people may propose amendments to the General Assembly. "The peo
ple reserve to themselves the power to propose to the General Assembly * * * 
amendments to the Constitution, and to adopt or reject the same," etc. (See Article 
II); 

(b) The people may propose amendments independent of the General As
sembly. "They also reserve the power * * * independent of the General As
sembly to propose amendments to the Constitution and to adopt or reject the same," 
etc. (See Article II); 

(c) Either branch of the General Assembly may propose amendments. This 
was the method adopted in the present case. See section 1, Article XVI, herein
after quoted ; and 

(d) A constitutional convention may be called. See sections 2 and 3, Article 
XVI. 

As just indicated, the proposed amendment now under investigation was in
itiated or proposed by the Senate under and by virtue of the authority vested in it 
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by the people under section 1, Article XVI of the Constitution, which reads as 
follows: 

"Either branch of the General Assembly may propose amendments to 
this Constitudon; and, if the same shall be agreed to by thtree-fifths of the 
members elected to each house, such proposed amendments shall be entered 
on the journals, with the yeas and nays, and shall be submitted to the elec
tors, for their approval or rejection, on a separate ballot without party des
ignation ,of any kind, at either a special or a general election as the Gen
eral Assembly may prescribe. Such proposed amendments shall be pub
lished once a week for five consecutive weeks preceding such election, in at 
least one newspaper in each county of the state, where a newspaper is pub
lished. If the majority of the electors voting on the same shall adopt such 
amendments the same shall become a part rof the Constitution. When more 
than one amendment shall be submitted at the same time, they shall be so 
submitted as to enable thie electors to vote on each amendment, separately." 

It will be observed that after an amendment has been proposed under the fore
going s'ection by either branch of the General Assembly, and agreed to by three
fifths of the members elected t,J each house, 

"such proposed amendment shall be entered on the journals, with the yeas 
and nays, and shall be submitted to the electors, for their approval or re
jection," 

at either a special or general election as the General Assembly may prescribe. In 
other words, the proposed amendment, and the only one, that must or can be sub
mitted to the electors is the one entered on the journals, and not as it may appear in 

. an enrolled copy of a joint resolution which purports to, but does not, correctly set 
forth its contents. 

'The clear, special, mandatory requirement of section 1 of Article XVI should 
not and cannot be explained away, nor disregarded by invoking rules, whether con

. stitutional or otherwise, which are intended only as general rules to be applied in 
cases where the Constitution has not prescribed a special rule on the subject. As 
before stated, and which cannot be too often repeated, section 1, Article XVI has 
prescribed a special mandatory rule with respect to constitutional amendments pro
posed by either branch of the General Assembly, by requiring that the proposed 
amendment shall be entered on the journals of b,oth houses, and has thereby pro
vided the primary al)d best evidence of its contents. Is not such record a solemn 
declaration that the proposed amendment as so recorded is the one that was agreed 
to by the members elected to both houses, and the one that must be submitted 
to the electors for adoption or rejection? 

It may be suggested or contended that there is no provision for g1vmg notice 
ro the Secretary of State as to the contents of the proposed amendment as entered 
upon the journals, unless it be through an enrolled copy of the joint resolution, but 
that fact, even if true, cannot be allowed to render ineffective or inoperative the 
requirement of Article XVI that the proposed amendment as entered upon t~ 
journals shall be submitted to the electors. But since under section 9 of Article II 
and section 68 G. C. each house is required to keep a journal of its proceedings, 
and under section 1 of Article XVI the proposed amendment must be entered on 
the journals, and these recorded journals are required by section 68 G. C. to be 
deposited with the Secretary of State, and further by reason of the presumption 
that public officers will properly discharge the duties of their respective offices, it 
is not apprehended that th,e Secretary of State, with the means of knowledge so 
peculiarly within his power, will find it difficult to submit the proposed amendment 
in the form in which it appears on the journals. When it is considered, and it is 
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a matter of. common knowledge, that the officers of the General Assembly and the 
executive officers of the state, including the Secretary of State, and als,o many other 
interested persons, have ascertained and publicly announced through the press and 
otherwise that a material discrepancy exists between the journals on the one hand 
and the enrolled copy on the other, all apprehension as to the ability of the Secre
tary of State to submit the real proposed amendment disappears. 

It may be pertinently said that the Constitution does not require that either the 
Senate or the House, when proposing an amendment to the Constitution under 
section 1 of Article XVI, shall make the proposal in any particular form. The 
form wrould appear to be immaterial. The important facts to be ascertained are 
whether either branch of the General Assembly has proposed an amendment to the 
Constitution which has been agreed to by three-fifths of the members elected to 
each house, and if so, what the proposed amendment really is. And, as before stated, 
the journals are the best evidence of their existence. 

The existence of the foregoing facts being found on the journals, the question 
arises as to the form in which the proposed amendment should be submitted to the 
electors-whether as it appears on the journals, or as set out in an enrolled copy 
of the joint resolution by which the proposal was made? Surely the answer must 
be, in the form "entered on the journals,'' and not as it appears in an enrolled copy 
of the joint resolution which, perchance, as was true in this case, might not be 
the amendment that was actually proposed and agreed to by three-fifths of the mem
bers elected to both houses. This must be true, because there would be no authority 
to submit to the electors an amendment which had not been proposed and agreed 
to, and entered on the journals, as required by section 1, of Article XVI, excepting 
only amendments proposed under Article II or by a constitutional convention. 

While it must be conceded, as held in Ritzman vs. Campbell, supra, that a duly 
enrolled and authenticated copy of a bill, or of a joint resolution, which is not re
quired by law to be entered at length upon the journals of both houses, is con
clusive upon the courts as to its contents, yet, with respect to a j,oint resolution 
proposing an amendment to the Constitution under section 1, Article XVI, which, 
to use the exact words of the Constitution, "shall be entered on the journals, * * 
and shall be submitted to the electors," the conclusion cannot be escaped that the 
journals, except when lost or destroyed, are the best and exclusive evidence of the 
proposed amendment and conclusive as to its contents. 

In the foregoing opinion effect has been given, within their respective legitimate 
spheres, to the several constitutional provisions relating to the journals and the 
authentication of joint resolutions, and to the decision in Ritzman vs. Campbell, 
supra, as well as to the intention of the people as solemnly expressed in section 1 
of Article XVI. 

In reaching the foregoing conclusion, it was not found necessary to specially 
emphasize the settled rule of statutory and constitutional construction, that where 
general provisions are found in one part of a statute or oonstitution which are 
inconsistent with specific and particular provisions in another part, the latter 'Viii 
govern as being the clearer and more definite expressions of the will of the people, 
nor the rules that the last expression in· point of time is the law, and that where 
two or more provisions are adopted at the same time the last in order of arrange
ment should prevail. See, generally, 8 Cyc., 720; 36 Cyc., 1130; Gas Co. vs. Tiffin, 
59 0. S. 420, 441 ; Doll vs. Barr, 58 0. S. 113, 120. 

You are therefore advised that the proposed amendment as entered on the 
journals of both houses is the one that must be submitted to the electors for adop
tion or rejection, and that it will not be necessary to reconvene the General Assem
bly to take any further action with respect to such, submission. 

Respectfully, 
]OHN G. PRICE, 

Attorney-General. 
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617. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
HURON AND SCIOTO COUNTIES. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

COLUMBUS, OHIO, September 9, 1919. 

618. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
CRAWFORD COUNTY. 

HoN. CLINTON CowEN, State Highway Commissioner, Columbus, Ohio. 

CoLUMBus, Omo, September 9, 1919. 

619. 

ROADS AND HIGHWAYS-PROCEEDINGS FOR VACATION OF STREET 
IN AN UNINCORPORATED VILLAGE-SECTION 6860 G. C. ET SEQ. 
APPLICABLE-EXCEPTION INTERCOUNTY OR MAIN MARKET 
ROAD. 

Proceedings for the vacation of a street, road or highway in an unincorporated 
village ma.y be had iti accordance with sections 6860 G. C. et seq., unless such street, 
road or highway be part of an intercounty or main market road. 

CoLUMBUS, OHIO, September 10, 1919. 

HoN. HAVETH E. MAU, Prosecuting Attorney, Dayton, Ohio. 
DEAR Srn :-Receipt is acknowledged of letter -from your office signed by Mr. 

William K. Marshall, assistant prosecuting attorney, reading as follows : 

"The following is a copy of a letter which I have received from the 
commissioners of this county: 

'August 14, 1919. 
MR. WM. K. MARSHALL, Assistant Prosernting Atty., Montgomery County, 

Ohio. 
DEAR Sm:-We have a petition filed with this board for the vacation 

of' Constance Ave. in Carrmonte, which, is a street on the plat and not a 
located township or county road. 

Have the Board of County Commissioners authority to vacate a street 
that is not dedicated to the public? 

The board does not infer from the law that they have the authority to 
vacate such street under present laws. 
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\Ve would suggest that you present the question to the Attorney
General for an opinion. 

Very truly yours, 
:\foNTGOMERY COUNTY COMMISSIONERS.' 

This matter is pending before the Commissioners on an application to 
vacate the street in question, and the view has been had and an advertise
ment made. The present County Commissioners retire from office next 
month, and if this matter is not decided by that time, it will necessitate 
another view and advertisement. I would therefore appreciate it if you 
could give this matter prompt attention. 

I might state for your information, that I understand, that this plat was 
placed of record before the law required plats to be approved by the County 
Commissioners; that the land is within three miles of the oorporate limits 
of the city of Dayton, and that the plat was submitted to the plat com
mission of that city and approved by it." 

In response to requests for additional information, the following data has been 
furnished in subsequent correspondence and in a personal interview with Mr. 
Marshall: 

"The plat of which this street is a part is dated April 28, 1903, is 
properly witnessed and acknowledged, and the plat was recorded on May 4, 
1903. In the acknowledgment the owner 'dedicates to public use forever 
the streets and alleys as laid out and designated therein.' 

The plat of record bears the certification of the surveyor who made it, 
and indicates a placing of corner stones. It also shows markings of dis
tances, width of streets, size of lots, etc. 

My information is that the p,ortion of this street sought to be vacated 
has never been made or used by the public as a street. The plat is not 
within the limits of a municipal corporation but is within three miles of the 
corporate limits of the city of Dayton, and it would come under section 
4346 which was passed, however, subsequent to the recording of this plat. 

The petition to vacate the portion of this street was filed under sections 
6860 and 6862; the latter of which was amended in 107 Ohio Laws, page 71. 
Those who are opposed to the vacation insist that the county commissioners 
have n,o authority to vacate the portion of this street, but that the same 
must be done either under section 3600 or 3595." 

The pertinent statutes in force at the time of the making and reo::>rding of the 
plat in question, in April and :\fay of 1903, were section 2597 et seq., designated in 
Bates' Fourth Edition as sections 1536-62 et seq., part of which series is here 
quoted: 

"Sec. 1536-62. When any person wishes to lay •::>ut a hamlet or village, 
or subdivision or addition to any municipal corporation, he shall cause it to 
be surveyed, and a plat or map of it made by a competent surveyor; in 
which plat or map shall be particularly described and set forth the streets, 
alleys, commons, or public grounds, and all in-lots and out-lots and frac
tional lots within or adjacent to such hamlet or village, the description to 
include the courses, boundaries and extent." 

"Sec. 1536-63. All the in-lots intended for sale shall be numbered in 
progressive numbers, or by the squares in which they are situated, and 
their precise length and width shall be stated on such plat or map; and all 

3-Vol. II-A. G. 
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out-lots which do not exceed ten acres in size, shall in like manner be sur
veyed and numbered, and their precise length and width stated on the plat 
or map, together with any streets, alleys, or roads which divide or border 
on the same." 

"Sec. 1536-64. The proprietor of the hamlet or village, at the time of 
surveying and laying it out, shall plant and fix, at the corner of the public 
ground, or a public lot, if any there be, and if there be none, then at the 
corner of one of the in-lots, and at the corner of each out-lot, a good and 
sufficient stone, of such size and dimensions, and in such manner, as the 
surveyor shall direct, for a corner from which to make future surveys; 
and the p,oint or points where the same may be found slmll be designated on 
the plat or map." 

"Sec. 1536-65. After the plat or map is completed, it shall be certified 
by the surveyor, and acknowledged by the owner or owners before some 
officer authorized to take the acknowledgment of deeds, who shall certify 
his official act on the plat or map; and if any owner is a nonresident of the 
state, his agent, authorized by writing, may make such acknowledgment; 
and such plat or map, and if tb;e execution is by agent, his written author
ity, shall thereupon be recorded in the office of the county recorder." 

"Sec. 1536-69. The plats or maps, other than those mentioned in sec
tion two thousand six hundred and one, shall be deemed in law a sufficient 
conveyance to vest the fee simple of all such parcels of land as are therein 
expressed, named, or intended for public use, in the county in which the 
hamlet or village is situated, for the uses and purposes therein named, ex
pressed or intended, and for no other use or purp,ose whatever." 

The expression in the last quoted section "other than those mentioned in section 
2601" has reference to section 1536-66 as the statute numbering was given in Bates' 
Fourth Edition; and said secti,on 1536-66 related solely to plats of lands within 
municipal corporations and provided, among other things, that the recording of 
a plat should have the effect of vesting in the municipal corporation title in trust 
to the streets, alleys, etc., for the uses and purposes set forth on the plat. 

A mere reading of section 1536-62 indicates plainly that the words "hamlet or 
village" as used in said section, refer to subdivisions of lands outside of municipal 
corporations; for in contrast to the words "hamlet or village" the section itself 
contains the words "subdivision or addition to. any municipal corporation." This 
meaning becomes even clearer when sections 1536-66 and 1536-69 are taken into 
consideration; for as above stated, section 1536-66 provided for the vesting of title 
to streets, alleys, etc., in the municipal corporation wherein was situated the land 
shown on the plat, leaving the meaning above stated as the only one which may 
be given the words "hamlet or village" as used in section 1536-62, when said sec
tion is read with section 1536-69, providing for the vesting in the county in which 
the hamlet or village is situated, of title in trust to all parcels of land shown on 
the plat as being intended for public use. 

The earlier form of the sections above mentioned is found in Swan & Critch
field's Statutes (1860), Vol. 2, p. 1482, in a chapter entitled "T,own Plats," and in 
that form the word "town" was used where the words "hamlet or village" later 
appeared, while the words "city or town corporate" were employed in lieu of the 
words "municipal corporation" as later adopted. The word "town" as used in the 
earlier form was construed in ·walworth vs. Village of Collinwood, 8 0. C. C. 
477; 4 0. C. D. 503, to refer to a subdivision outside of a municipal corp,oration. 

The sections above referred to are still in force, with minor changes, and are 
now known as sections 3580 et seq. G. C., and while both in 1903 and at the present 
time they appeared as part of the municipal code, it is evident foom the above 
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observations that they make provision for the platting of lands without, as well as 
for those within, municipal corporations. 

The data submitted in connection with your inquiry indicates that the statu
rory provisions applicable at the time, were fully complied with in the matter of the 
execution and recording of the plat now in question. Under such circumstances, 
the further fact that the street sought to be vacated may never have been used as 
such since its dedication in 1903, becomes immaterial to the consideration of your 
inquiry. In Village of Fulton vs. Mehrenfeld, 8 0. S. 440, the court say at page 
446: 

"The importance of the distinction between dedications under the 
statute and at common law is obvkms. Under the law then in force, upon 
the acknowledgment and record of the plat, the fee of the streets and 
public grounds therein specified, eo illstanti, became and was vested in the 
public for the uses declared, without any act indicating an acceptance on 
the part of the public; while a dedication at common law only beoomes 
operative upon its acceptance by the public." 

In the case of Walworth vs. Collinwood, supra, the facts as stated by the 
court· were : 

"In this case a plat was made by Coe, Gilbert & Shipherd, of certain 
lands divided into forty or fifty lots in the township of East Cleveland, 
now within the limits of the village of Collinwood. It was recorded on 
the 26th of February, 1872. It contained certain streets, and among them 
Beech street, running to Lake Erie. Beech street was unimproved, and 
for a short time incl,osed, until a little short of twenty-one years. The in
corporation of the village of Collinwood took place in 1883. In 1892 the 
village undertook, in pursuance of an ordinance, to improve the street. On 
the 13th day of September, 1892, John Walworth, the owner of a lot that 
adjoined that street, brought a suit for an injunction. He had become the 
owner •of the lot by a title wh~ch in its terms conveyed the lot by number, 
bounding it by the middle of the street, and naming Beech street as a 
street." 

In the course of its opinion, refusing the injunction asked for, the court say at 
page 479: 

"The act of 1853, sec. 29 (2 S. & C., p. 1296), now section 4668, pro
vides that unless a county road shall be improved within seven years, it 
shall revert. Although the fee of this land vested in the county, it was 
not such a county road as is provided for in section 29, made such by virtue 
of proper proceedings under th~ act of which that was a part (2 S. & C. p. 
1289), so that neither of these provisions apply to this case. There may 
be a fair ground for legislative distinction in this, that both the state and 
county roads were established in im:itmn by judicial proceedings, while in 
such a case as this the owner expressly, himself, and of his own free will, 
grants the land in· fee to the county for the purposes named. 

Now, what is the statute of limitations? We know of no other lim
itation than that provided in the general statute of twenty-one years, and 
that statute of limitations does not apply. The twenty-one years had not 
run. * * *" 
It is to be noted that the pnovisions of said former section 4668 R. S., as to 
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vacation of a county road, are still in force (see last sentence of section 6869 G. C.); 
but such provisions are inapplicable in the present instance, not only for the reasons 
given by the court in the case just cited, but also for the further reason that by 
subsequent legislative enactment, as will hereinafter appear, the street now in 
question is to be classified as a township road. 

In the recent case of Beard vs. Beatty, 21 0. C. C. (n. s.) 522; 3 Ohio App. 
354, the Court of Appeals of Butler county held in effect that not even the twenty
one year statute would operate to bar the rights of the public in a regularly dedi
cated street outside of a municipality. The following paragraphs are quoted from 
the opinion in that case : 

"This is an action brought by plaintiffs as trustees of Lemon township, 
Butler county, Ohi-o, alleging that as such trustees they have charge of all 
public highways within their township that are not county roads; and that 
as such all highways in unincorporated villages and hamlets are public high
ways under their control. They seek to enjoin the defendant from ob
structing an alley adjoining her premises on the south and west, claiming 
that she· has maintained an obstruction thereon in the way of a stable, barn 
and other buildings. 

* * * * * * * * * * 
The evidence shows, without question, that this alley was regularly 

dedicated and became a public alley and the title thereto was vested in fee 
in the county under the terms of section 8 of thl act of March 3, 1831 (29 
0. L., 350) ; afterward found in section 2604, Revised Statutes, and 1536-69 
Bates' Revised Statutes; and now in section 3589, General Code. 

Defendant, however, claims to have acquired title by prescription, by 
virtue · of the terms of section 11220, General Code, and has submitted evi
dence tending to show that this alley was enclosed along with the lots in 
such a manner as to exclude the public for more than twenty-one years, 
and to come directly within the terms of the statute above mentioned.* * 

In our opinion, the evidence does not bring the claim of the defendant 
within the terms of section 11220, G. C., but this section, however, applies 
only to streets or alleys within a municipality. We know of no case in 
Ohio where the statute of limitations has been enforced against the state or 
any of its subdivisions other than a municipality." 

These authorities, together with the fact thiat at the time of the making and 
recording of the plat in question, there was not in effect any statute requiring an 
acceptance by any public authority of plats of lands outside of municipalities, seem 
clearly to warrant the conclusion that the right of the public . to the use of the 
street now under discussion is at this time wholly unimpaired. 

We are thus brought directly to your inquiry. Section 6860 provides: 

"The county commissioners shall have power to locate, establish, alter, 
widen, straighten, vacate or change the direction of roads as hereinafter 
provided. This power extends to all roads within the county, except the 
intercounty and main market roads." 

Related sections 6861 to 6869 provide for filing of application to vacate; fixing 
by the county commissioners of a time for view and hearing; notice of hearing; 
order of vacation, etc. 

Section 7464, relating to classification of the public highways of the state, 
after reciting in substance that state roads include those constructed or taken over 
by the state, and that county roads include those improved by the county and not 
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taken over by the state, as well as those improved by township trustees up to a 
given standard, contains this provision: 

"Township roads shall include all public highways of the state other 
than state or county roads as hereinbefore defined.* * * *" 

It thus appears that the street now in question is to be considered a township 
road. From this it follows that the provisions of sections 6860 et seq. as to vacation 
are applicable. Said section 6860 was enacted as a part of the so-called Cass High
way act, and by the terms of the same act the provisions of section 6972 for vaca
tion of roads by tr:>wnship trustees were repealed. Such repeal gives added force 
to the words of section 6860 "this power extends to all roads within the county, 
except the intercounty and main market roads." Of course, it might be urged that 
the word "road" as ordinarily used in •:>ur Ohio statutes, relates to public ways in 
rural sections, while the word street is used with reference to public ways in mu
nicipal corporations and in unincorporated villages or towns. However, no hard 
and fast rule obtains in Ohio in this connection; and the context must be considered 
in arriving at the meaning of either word when used in the statutes. It will be 
noted that section 7464 in defining township roads, makes use of the words "all 
public highways;" and of course this latter expression is broad enough to include 
both street and road as those terms are ordinarily understood. 

The data submitted indicates that it is being claimed that the proceeding for 
vacation should be had under the provisions of section 3600 or 3595. However, an 
examination of those sections shows that section 3600 relates kJ a change in plats 
of lands outside of municipal corporations, and not to the vacation of a street; 
while section 3595 is part Qf a series making provision for the altering or vacating 
of a plat upon application to the common pleas court. For these reasons it is not 
perceived how either of the two sections is in point in the present instance. 

You are theref,ore advised that proceedings for the vacation of the street in 
question may be had in accordance with sections 6860 et seq. G. C. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

620. 

MUNICIPAL CORPORATION-ORDINANCE PROVIDING FOR INCREASE 
OF SALARIES IN WATERWORKS DEPARTMENT OF CITY-WHEN 
SUCH ORDINANCE IS LEGALLY AN EMERGENCY MEASURE
EFFECTIVE IMMEDIATELY. 

An ordinance providing for increase of salaries in the waterworks department 
may be legally enacted as an emergency measure to go into immediate effect, when 
an emergency demanding such action is f 01111d to exist. 

Such an emergency ordinance goes into immediate effect, and is not postponed 
pending the lapse of ten days from its first publication. 

COLUMBUS, OHIO, Septem~r 10, 1919. 

The Bureau of Inspectio1i and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Acknowledgment is made of your communication requesting my 

opinion as follows : 
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"We are today in receipt of the following communication from the 
city auditor of Lima, Ohio: 

'Lima, Ohio, August 6, 1919. 
File Waterworks Salaries. 

Mr. Moses Blau, Municipal Supervisor, Bureau of Inspection and Super
vision of Public Offices, Columbus, Ohio. 

Dear Sir:-
RE: Salary ordinance containing emergency clause. 
Kindly note attached copy of ordinance No. 744, covering increases 

of from twenty to forty per cent passed August 4, 1919, containing emer
gency clause, making same effective immediately upon its approval by the 
mayor. 

Kindly advise in this respect. 
Yours very truly, 

(Signed) David L. Rupert, 
City Auditor.' 

and we are enclosing you copy of ordinance No. 744. 
We are fully conversant with the Opinions of the Attorney-General 

which may be found on pages 1557 and 1629 of the Annual Reports for 
1912, but since the date of these opinions, section 4227-2 has been modified. 
We, therefore, respectfully request your written opinion on the following 
matter: 

Question: May ordinances increasing salaries and compensation 
legally be declared emergency ordinances by council to go into imme
diate effect?" 

With your communication you also furnish a copy of ordinance No. 744 re
ferred to in the letter of the city auditor of Lima, which purports to amend certain 
sections of the ordinances of said city relating to salaries, and which amendment I 
am advised provides for increases in salaries in the waterworks department. Said 
amendment having been passed August 4, 1919, as an emergency measure, the last 
section thereof declaring the emergency to consist in the necessity for the ordinance 
to become effective at once 

"in order to enable the waterworks department to provide employes to 
conduct and operate the waterworks system and thereby preserve the 
health and safety of said city and its inhabitants." 

Proceeding then to a consideration of the specific question, i. e., 

"May ordinances increasing salaries and compensation legally be de
clared emergency ordinances by council to go into immediate· effect?" 

I advise that the provisions of section 4227-3, in my opinion, determine the 
question in the affirmative. 

While it is provided in section 4227-2 that, 

"Any ordinance, or other measure passed by the council of any munic
ipal corporation shall be subject to the referendum except as hereinafter 
provided. No ordinance or other measure shall go into effect until thirty 
days after it shall have been filed with the mayor of such municipal cor
poration, except as hereinafter provided," 

yet it is expressly provided in section 4227-3 that certain ordinances shall go into 
immediate effect, as follows: 
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"Ordinances or other measures providing for appropriations for the 
current expenses of any municipal corporation, or for street improvements 
petitioned for by the owners of a majority of the feet front of the prop
erty benefited and to be especially assessed for the cost thereof as pro
vided by statute, and emergency ordinances or mea.mres necessary for the 
immediate preservatio,i of the public peace, health or safety in such munic
ipal corporation, shall go into immediate effect." 

It is then further provided that such emergency ordinances must receive a two
thirds vote of all members of council, and the reasons for the necessity that the 
ordinance go into immediate effect shall be set forth in one section thereof. 

These provisions are found in the sections of the law which provide for the 
application of what is known as the initiative and referendum to the legislative 
acts of the municipal corporation, and while, subject to the exceptions provided 
in the act all ordinances are subject to the referendum, yet by the specific enumera
tion contained in section 4227-3, the conclusion must follow that the classes of 
ordinances there enumerated are withdrawn and excepted entirely from the refer
endum, and as stated, shall go into "immediate effect." 

While you do not especially inquire as to the effect upon emergency ordinances 
of the provision of section 4227 that "no ordinance shall take effect until the ex
r,iration of ten days after the first publication of such notice," yet, in a communi
cation addressed to me by the city auditor, I observe that a question is in fact 
made as to the specific time when the emergency ordinance becomes .effective, ancl 
I am therefore considering that question, which in fact may properly be regarded 
as involved in your question as to such ordinance going into "immediate effect," 

The provision of section 4227 provides for the authentication and publication 
of ordinances, and then provides for deferring the effectiveness of the ordinance 
until ten days after the first publication thereof. 

I am of the opinion that this latter provision for deferring the effectiveness of 
the ordinance until the expiration of ten days from the first publication is in con
flict with the provisions of section 4227-3 supra, to the effect that the ordinances 
there enumerated "shall go into immediate effect," and the latter provision being 
subsequently enacted, and being of special application to enumerated ordinances, I 
hold that it supersedes the ten day provision of section 4227. 

It might be noted that it is provided in section 4227-2 as follows: 

"Nothing in this act shall prevent a municipality after the passage 
of any ordinance or resolution from proceeding at once, to give any notice, 
or make any publication, required by such ordinance or resolution," 

which provision no doubt is primarily applicable to ordinances subject to refer
endum, but may be regarded as evidencing the legislative policy to separate in their 
application the provisions relative to publication, etc., from the provisions dealing 
especially with the application of the referendum. 

The holdings of my predecessor to which you refer, are in no sense applicable 
to the present state of the law, inasmuch as the amendment of the sections in question 
has so changed their provisions that those which were determinative in the con
clusions reached by my predecessor are now supplanted by provisions of entirely 
different purport. 

Under the original provisions of the enactment ordinances involving expendi
tures of money were excluded entirely from the application of the provision for 
the passage of emergency measures, so that this fact alone was decisive, while in 
its present form the statute authorizes any measure necessary for the immediate 
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preservation of the public peace, health and safety to be enacted as an emergency 
measure. 

In answer to the question, 

"Do ordinances involving emergency measures require publication?" 

my predecessor in Opinion No. 38, found at page 1557 of the Annual Reports of 
the Attorney-General for the year 1912, said : 

"I am inclined to the opinion that such word 'immediately' is used in 
contradistinction to the provision that ordinances shall remain inoperative 
for sixty days after passage, and that, therefore, they should be pub
lished in the same ;manner as has been done prior to the passage of the 
initiative and referendum act. * * * The object of publication is to 
advise the electors of the municipality of ordinances and resolutions 
passed by council, and should an emergency ordinance of a general nature 
or providing for improvement, wherever it is of that nature, be passed, 
the publication thereof would, in many instances, ·be the only knowledge 
that the electors could have that such ordinance had been passed. 

Therefore, I am of the opinion that any ordinance of a general nature 
or providing for improvement, passed as an emergency ordinance, would 
require publication." 

While I do not interpret the observations of my predecessor as referring 
primarily to the time when emergency ordinances shall go into effect, but more 
particularly determining that they shall be published in accordance with the gen
eral provision, it is my opinion that the exigencies involved in an emergency are 
such as to indicate the legislative purpose in the provision for emergency legisla
tion, and having employed the express stipulation that emergency measures shall 
go into immediate effect, the enactment must be construed with a view to effectuat
ing its evident purpose, and to give the provision for publication before the act 
becomes effective application t>o emergency measures, would be in contravention of 
the very spirit and purpose of the latter provision. 

The basic policy involved in the provision for ten day publication before an 
ordinance becomes effective is repugnant to that involved in the provision for leg
islation becoming effective immediately to meet an emergency. It is to be presumed 
that the provision for emergency legislation will only be employed where the basic 
facts sustain and demand its application, and in that event the fact of the exis
tence of an emergency calling for immediate remedy at once suggests repugnancy 
to the policy of postponement of its effectiveness pending publication, and therefore 
the policy to appropriately provide for such an emergency has been aptly expressed 
in the language that the same shall go into "immediate effect," and therefore I hold 
that such legislation is not held in abeyance pending the lapse of ten days from 
the first publication thereof, but becomes effective immediately upon its passage. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

621. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
CRAWFORD AND MONTGOMERY COUNTIES. 

HoN. A. R. TAYLOR, State Highuny Commissioner, Columbus, Ohio. 

COLUMBUS, Omo, September 11, 1919. 
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622. 

APPROVAL OF BOXD ISSUE OF FAIRPORT VILLAGE SCHOOL DIS
TRICT, LAKE COUXTY, IX THE SU~I OF $250,000. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, OHIO, September 12, 1919. 

623. 

COUNTY CO:VUIISSIOXERS-SALARY HOW COMPUTED UNDER PRO
VISIONS OF SEXATE BILL NO. 100 (108 0. L. 926), ENACTED JUNE 
19, 1919-SEE OPINION NO. 791, NOVEMBER 17, 1919, CO1IPUTING 
SALARIES FOR CO1UIISSIOXERS IX COUXTIES WHERE TAX 
DUPLICATE IS LESS THAN FIVE MILLION DOLLARS. 

1. Under the provisions of Senate Bill No. 100 passed June 19, 1919, commis
sioners in counties having 011 aggregate tax duplicate of $5,000,000 or less are en,
titled to an a1111ual compensation of $750; those in counties where the maximum of 
$3,500 could be drawn by officers serving for the full official year ending on the 
third M 011day of S epte111ber, 1911, to an annual compensation of $4,025; and those 
in other counties to an annual compensation of $750, plus $3 for every full one hun
dred :housand dollars of the excess of the aggregate tax duplicate in. December, 
1909, in such respective counties over $5,000,000; but not to exceed 115 per cent. of 
the amount which could be drawn annually in such respective counties by county 
commissioners serving for the full official :year ending on the third Monday of 
September, 1911. 

2. In addition to tlt'e above compensation, each county commissioner is entitled 
to $5 per day for each day he is actually engaged o,i improvements under said act, 
but not more than $25• for services on one improvement, nor for services on two 
separate improvements on the same day; but the aggregate of such compensation for 
time during which he is engaged in improvements shall ·not exceed $500 in any one 
year. 

COLUMBUS, Omo, September 12, 1919. 

The Burea11 of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-You have requested my opinion as to the proper construction of 

section 3001 as amended by Senate Bill No. 100 (108 0. L. 926), passed June 19, 
1919, and fixing the compensation of county commissioners. Its language is: 

"Sec. 3001. The annual compensation of each county commissioner 
shall be determined as follows : 

In each county in which on the twentieth day of December, 1909, the 
aggregate of the tax duplicate for real estate and personal property is five 
million dollars or less, such compensation shall be seven hundred and fifty 
dollars, and in addition thereto, in each county in which such aggregate is 
more than five million dollars, three dollars on each full one hundred thou
sand dollars of the amount of such duplicate in excess of five million dol
lars. That the compensation of each county commissioner for the year 1912, 
and each year thereafter, shall not in the aggregate exceed 115 per cent. 
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of the compensatron paid to each county commissioner for the official year 
ending on the third Monday of September, 1911. 

Such compensation shall be in equal monthly installments from the 
county treasury upon the warrant of the county auditor." 

Section 3001 had theretofore provided in part: 

"Sec. 3001. The annual compensation of each county commissioner 
shall be determined as follows : 

In each county in which on the twentieth day of December, 1911, the 
aggregate of the tax duplicate for real estate and personal property is five 
million dollars or less, such compensation shall be nine hundred dollars, 
and in addition thereto, in each county in which such aggregate is more than 
five million dollars, three dollars on each full one hundred thousand dollars 
of the amount of such duplicate in excess of five million dollars. That the 
compensation of each county commissioner for the year 1912, and each year 
thereafter, shall not in the aggregate exceed 115 per cent. of the compensa
tion paid to each county commissioner for the year 1911. * * * Such 
compensation shall be in full payment of all services rendered as such com
missioner and shall not in any case exceed four thousand dollars per an
num. Such compensation shall be in equal monthly installments from the 
county treasury upon the warrant of the county auditor." 

Prior to the enactment of the section in that form in June, 1911, a statute 
passed in 1904 (97 0. L. 254) had been in force. It read: 

"Sec. 897. The annual compensation of each county commissioner shall 
be determined as follows : 

In each county, in which on the twentieth day of December of the pre
ceding year the aggregate of the tax duplicate for real estate and personal 
property is five million dollars or less, the oompensation shall be seven hun
dred and fifty dollars ($750.00), and in addition thereto, in each county in 
which such aggregate is more than $5,000,000.00, three dollars on each full 
$100,000.00 of the amount of such duplicate in excess of said sum of $5,-
000,000.00. But in counties where ditch work is carried on by the com
missioners, in addition to the salary hereinbefore provided, each county 
commissioner shall receive three dollars per day for the time they are 
actually employed in ditch work, the total amount so received for such 
ditch work not to exceed the sum of three hundred dollars in any one year. 

The compensation herein provided shall be paid in equal monthly in
stallments out of the county treasury upon the warrant of the county 
auditor. 

Section 2. The compensation provided in the preceding section shall 
be in full payment of all services rendered as such oommissioner. But such 
total compensation shall not exceed the sum of $3,500.00 per annum." 

The enactment of the Smith law resulted in a large increase in the duplicates 
in the various counties in December, 1911, which the legislature anticipated in June 
of that year when it passed amended section 3001. The latter made December 20, 
1911, the date to be taken for the computation on the duplicate; increased the com
pensati,on in counties having a duplicate of five million dollars or less from $750 
to $900; added the provision that the compensation of each county commissioner 

https://3,500.00
https://000,000.00
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for the year 1912 and each year thereafter should not in the aggregate exceed 115 
per cent. of the compensation paid for the year 1911; and raised the maximum 
provided from $3,500 to $4,000 per year. 

Senate Bill No. 100 now makes the duplicate for December, 1900, instead of for 
December, 1911, the basis of calculation, repeals the limitation of $4,000 and de
clares that the official year ending on the third Monday in September, 1911, shall 
be the basis of calculation. 

With this preliminary statement of the history of the legislation in question, I 
shall give you my conclusions as to the meaning of section 3001 as it now stands. 

Those to whom its provisions are applicable may be divided into three classes, 
the first of which includes commissioners in counties where the tax duplicate for 
1900 did not exceed $5,000,000. As to these, the law is clear. Their compensation 
is fixed at $750. 

In the second class are commissioners of counties whose tax duplicates ex
ceeded $5,000,000 in 1900, but in which the maximum allowance of $3,500 or $4,000 
had not been reached. Their compensatkm is to be determined in the following 
manner: To $750 add $3 for each full $100,000 that the amount of the duplicate in 
the county in question in December, 1900, exceeds $5,000,000; then take the amount 
paid to the commissioners of such county for the official year ending on the third 
Monday of September, 1911, multiply it by 1.15 and compare the results obtained 
by the two calculations. The lesser sum is the amount of the officers' compensation. 

While as I have stated, the law was amended in June, 1911, the new provisions 
could not affect the salaries of commissioners then in office, but as to thlem re
mained in abeyance until the beginning of the next term, in September, 1912. Ohio 
Constitution, Art. II, Sec. 20; State ex rel. vs. Raine, Auditor, 49 0. S. 580; State 
ex rel. vs. Lewis, 15 N. P. (n. s.) 582. 

The serious question arises in the interpretation of the expression "the com
pensation paid to each county commissioner for the year 1911." Does it mean the 
salary of the officer prior to the act of June, 1911, the amount provided by that act, 
or an amount obtained by taking one rate of compensation up to June, 1911, and 
the other from June to September? 

The same query is met in the application of the new act to the compensation of 
commissioners in counties where the maximum of $3,500 was drawn in 1911. As I 
have already stated, the maximum for the year ending September, 1911, was in
creased in June of that year from $3,500 to $4,000. We are to take the 115 per 
cent. of the "compensation paid for this official year." Shall we use $3,500 or $4,000, 
or make our computation on the former sum from September to June, and on the 
larger from June to September? The language of section 3001 is not susceptible of 
a strictly literal construction. The provision that each commissioner sha11 not re
ceive in a later year more than 115 per cent. of the compensation paid to each com
missioner for the official year ending on the third Monday of September, 1911, does 
not, in my judgment, require the ascertainment of the exact amount in dollars and 
cents drawn by each commissioner in 1911. For instance, by reason of death or res
ignation, one such officer may have drawn less than his colleagues. On the other 
hand, while the change in the maximum salary provided in June, 1911, could not 
be effective as to those in office at that time, one subsequently appointed to fill a 
vacancy could draw the increased compensation. State ex rel. vs. Tanner, 'O 0. 
C. A. 385. 

Since practically all the commissioners who were in office in 1911 are now re
tired, and new boards have been elected, it could not in many cases be determined 
which particular member of a board would be the successor to the officer whose 
compensation in 1911 had been less than that of his colleagues. Therefore, we 
must, in my judgment, look further for the meaning of the phrase "compensation 
paid to each county commissioner." 
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\Ve have a case [State ex rel. vs. Lewis, 15 N. P. (n. s.) 582) in which the 
question here was necessarily passed upon, although apparently n•ot discussed by 
the court. There it appeared that the commissioners of Adams county had been 
paid $750 for the year 1911 but in 1912 drew $1,131, claiming to be entitled to that 
amount on a duplicate of $12,700,000 in December, 1911. The court held however, 
that they should have been paid but 115 per cent. of $750, their salary drawn in 1911. 
The question as to the effect of the change in the compensation by the legislature 
in June, 1911, was in that case as it is here. The court could have taken one of 
three amounts for his multiplier of 1.15 as we must do here. He found the proper 
sum to be that which a oommissioner in office at the time of the amendment referred 
to, could legally draw. If we are to follow the reasoning of this case we must 
hold that the officers in counties where the maximum has been reached are to re
ceive 115 per cent. of $3,500 or $4,025; in the counties where it has not, but whose 
duplicates in December, 1909, exceed $5,000,000, they are ro have 115 per cent. of 
what was drawn in 1911 by a commissioner serving a full term. While the instant 
question was not discussed in that case, I think it fair to assume that it must have 
been considered, and should regard that decision as authoritative here and follow 
it. The case was affirmed by the Court of Appeals of Adams county, and my 
predecessor gave it his approval in Opinions of Attorney General for 1918. Vol. I, 
p. 198. 

It has been ably urged that $4,000 instead of $3,500 should be used in determin
ing the salaries of commissioners in those counties where the maximum had been 
reached, The argument is that the compensation stood at $4,000 when the official 
year closed in September, 1911. But the language is "paid to each county oommis
sioner." The most that any such officer could have received for that year was 
$3,500. 

Ohio Constitution, Art. II, Sec. 20. 

True, the aggregate salaries of a commissioner who deceased after June, 1911, 
and of the appointee t,o fill the vacancy might exceed $3,500. But the payment to 
neither could equal that sum. Therefore, the maximum paid to any commis
sioner for the year 1911 would· be $3,500. Again, it is well settled that laws pro
viding for the compensation of public officers must be strictly construed and only 
such oompensation .allowed as is clearly expressed. 

Debold vs. Trustees, 7 0. S. 237; 
Richardson vs. State, 66 0. S. 108; 
Thornley vs. State, 81 0. S. 108; 
State ex rel. vs. Stone, 92 0. S. 63; 
State ex rel. vs. Kleimhoffer, 92 O. S. 163; 29 Cyc. 1226. 

Attention is called to section 57 of Senate Bill No. 100 which allows additional 
compensation for time given to improvements. Its provisions are: 

"In addition to the regular salary provided by law for th'°e county com
missioners, each county commissioner shall receive five dollars per day for 
each day he is actually engaged on improvements under this act, but in no 
case shall any commissioner receive an aggregate of more than twenty-five 
dollars for services on one improvement, nor shall they receive pay for 
two separate improvements on the same day. Such amounts shall be paid 
by warrants issued by the county auditor upon the county treasurer, upon 
the filing in his office of an itemized statement by the commissioner of such 
service; provided, however, that the aggregate compensation paid a county 
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commissioner under this section for said service shall not exceed in one 
year five hundred dollars." 

I am aware that views different from those expressed above have been enter
tained by attorneys for whose ability and judgment I have the greatest respect. 
The questions raised are not free from difficulty. But it is my duty as ·1 compre
hend it, to determine what the law is from decisions as well as statutes, and to 
recognize the authority of a decision unless clearly contrary to reason or other 
authority. 

1ly conclusions therefore are that : 
(1) Under the provisions of Senate Bill 1❖o. 100 passed June 19, 1919, com

missioners in counties having an aggregate tax duplicate of $5,000,000 or less are 
entitled to an annual compensation of $i50; those in counties where the maximum 
of $3,500 could be drawn by officers serving for the full official year ending on the 
third Monday of September, 1911, to an annual compensation of $4,025; and those 
in other counties to an annual compensation of $452, plus $3 f,or every full one 
hundred thousand dollars of the excess of the aggregate tax duplicate in December, 
1909, in such respective counties over $5,000,000; but not to exceed 115 per cent. of 
the amount which could be drawn annually in such respective counties by county 
commissioners serving for the full official year ending on the third Monday of 
September, 1911. 

(2) In addition to the above compensation, each county commissioner is en
titled t>o $5 per day for each day he is actually engaged on improvements under 
said act, but not more than $25 for services on one improvement, nor for services 
on two separate improvements on the same day; but the aggregate of such com
pensation for time during which he is engaged in improvements shall n•:it exceed 
$500 in any one year. 

Respectfully, 
JOHN G. PRICE, 

Attorney-Genera/. 

--- --- ----

624. 

KOX-PAR STOCK ACT-WHEN' A1IOUN"T OF CAPITAL WITH WHICH 
SUCH FOREIGN" CORPORATION" WILL CARRY OX BUSINESS IS 
NOT STATED IN ITS ARTICLES OF INCORPORATION', OR OTHER

"WISE FIXED-HOW VALUE IS PLACED UPON' AUTHORIZED NON"-
PAR VALUE SHARES AND ALSO HOW AXXUAL FRAXCHISE TAX 
C011PUTED-REAL CONSIDERATION" FOR WHICH SHARES IS
SUED-VALUE OF UN"ISSUED SHARES. 

When the amount of capital with which a foreign corporation having non-par 
value shares will carry on b11siness is not stated in its articles of incorporation, or 
otherwise fixed and certified to the Secretary of State and Tax Commission, so as 
to bring the company within section 11 of the non-Par value stock act, proper rules 
to be fallowed in placing a value upon the a11thori:;ed non-par value shares of, the 
corporation when seeking admission to do business in this state under sectio,i liS 
et seq. G. C., and also in computing the amount of the an1111al franchise tax under 
section 5501 et seq., G. C., would be to adopt the real consideration for which such 
shares have been issued b;y the company from time to time, in. the case of is.rited 
shares, and the real consideration for which such shares are being offered by the 
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company, with respect to the unissued shares. But in the event unissued shares are 
not being ofjered_ at the tim'e of the applicatio'n, or at the time of filing the annual 
report, then the value to be placed upon the unissued shares should be the real con
sideration for which the last non-par value shares were issued. Such information 
should be cfrtified to the Secretary of State and to the Tax Commission. 

CoLUMBus, Omo, September 13, 1919. 

The Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN :-Your letter of recent date inquiring as to what rule should be 

adopted in determining the amount of the annual franchise tax of a foreign cor
poration having non-par value shares of capital stock, was duly received. 

The exact questi,on was submitted to this department by the Secretary of State 
prior to the receipt of your inquiry, and an opinion (No. 611) rendered, copy of 
which is enclosed herewith. 

In that opinion it was held that section 11 of the act prescribes the rule to be 
followed with respect t>o foreign corporations, and such only, as state in their ar
ticles, or otherwise fix, the amount of capital with which the company will carry on 
business ; and also, that when the amount of such capital is not stated in the articles, 
it is permissible for the board of directors to fix the amount and thereby bring 
the company within section 11 of the recent non-par value stock act, which amount, 
if so fixed, should be certified to the Secretary of State at the time the company 
makes application for admission to do business in this state, and to the Tax Com
mission when the company files its annual reports with the Tax Commission. 

It was also held in that opinion that in, the event the amount of such capital 
was not stated in the articles, or otherwise fixed by the board of directors and 
certified t,o the Secretary of State and Tax Commission of Ohio, then recourse 
must be had to section 178 et seq., G. C. as to the fee to be paid by a foreign cor
poration seeking admission to do business in this state, and to section 5501 et seq. 
G. C. with respect to the annual franchise tax-those being the governing statutes. 

After pointing -out that the company's authorized capital stock is an indispen
sable factor in determining the amount of the fees to be paid to the Secretary of 
State under section 178 et seq. and the amount of the annual franchise tax under 
section 5501 et seq. G. C., it was advised that the following rules be adopled with 
respect to those companies which have ,nt stated in their articles, or otherwise 
fixed by their board of directors, the amount of capital with which they will carry 
on business, viz. : 

"In case of issued and outstanding non-par value shares, adopt the real 
consideration for which such shares were issued from time to time. 

·with respect to unissued non-par value shares, adopt the real consid
eration for which such shares are being offered by the company; but in 
the event unissued shares are not being offered by the company, then adopt 
the real consideration for which the last issued non-par value shares were 
issued by the company." 

The information necessary to apply the foregoing rules should be certified to 
the Secretary of State at the time the company makes application to do business 
in this state, and to the Tax Commission of Ohio at the time it files its annual 
franchise tax reports with that commission. . 

The foregoing rules should be applied to all foreign corporations which do not 
come or bring themselves within section 11 of the non-par value act, as above con
strued. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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625. 
• 

COUXTY BOARD OF EDUCATION-HAS AUTHORITY UNDER SECTION 
4692 G. C. TO TRANSFER ALL OR PART OF SCHOOL DISTRICT 
TO ADJOINING VILLAGE OR RURAL DISTRICT-WHEN RE:\10N
STRANCE FAILS-COUNTY BOARD MAY MAKE TRANSFER AT 
ANY TIME-NEW DISTRICTS CREATED UNDER SECTION 4736 
G. C.-HOW FUNDS OR INDEBTEDNESS BELONGING TO NEW DIS
TRICT DIVIDED-DIVISION EQUITABLE. 

1. A county board of education has a legal right under section 4692 G. C. 
to transfer all of a school district, or a part of it, to a,i adjoining village or rural 
school district, and a remonstrance filed later than thirty days after the filing of the 
map with the county auditor, fails. 

2. Under section 4692 G. C. the county board of education, in its discretion, 
can make trans/ ers of territory from one school district to another at any time it 
decides it is necessary, but new districts are created u1ider section 4736 G. C. 

3. Under section 4736 G. C. the county board of education can create a new 
school district from one or more school districts or parts thereof. 

4. Where a new school district is created by the county board of education, 
such co1mty board shall direct an equitable divisio1i of the funds or indebtedness 
belonging to the newly created district. 

CoLUMBus, OHIO, September 13, 1919. 

Hox. PHIL H. WIELAND, Prosecuting Attorney, Mt. Gilead, Ohio. 
DEAR Sir :-Acknowledgment is made of your request for an opinion on the 

following statement of facts: 

"On March 22, 1919, the oounty board of education of Morrow county, 
in accordance with section 4692 G. C., transferred in one transfer to the 
Edison village school district a strip of territory from Gilead township 
school district, a strip of territory from the Canaan township school dis
trict and the whole of Denmark rural school district. Denmark school dis
trict previous to the enactment of the present school code was a special dis
trict; it has a tax duplicate of approximately $200,000. 

. "A remonstrance containing more than fifty one per cent. of the quali
fied electors in the territory proposed to be transferred was filed with the 
o::iunty board of education three days after the expiration of the thirty 
days, consequently the board declared the transfer effective. Subsequent to 
the filing of the remonstrance the majority of the qualified electors of said 
territory have filed a petition with the county board of education requesting 
that said territory be detached from the Edison village school district and 
restored to the same status as it was previous to the action of the county 
board on ·March 22, 1919. 

"Did the county board of education have legal right to attach the Den
mark rural school district to the Edison village school district under the pro
visions of section 4692 G. C.? 

"Does the county board of education have the legal right to restore the 
Denmark rural school district under the provisions of section 4692 G. C.? 

"Does the county board of education have the legal right to restore 
the Denmark rural school district under the provisions of section 4736 
G. C.? 

"If said territory be detached from the Edison village school district, 
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will it carry with it its proportion of the bonded or borrowed indebtedness 
of the Edison village school district?" 

It is understood that this transfer of territory was made under section 4692 
G. C., which is as follows: 

"The o.:,unty board of education may transfer a part or all of a school 
district of the county school district to an adjoining district or districts 
of the county school district. Such transfer shall not take effect until a 
map is filed with the auditor of the county in which the transferred territory 
is situated, showing the b,.:,undaries of the territory transferred, and a no
tice of such proposed transfer has been posted in three conspicuous places 
in the district or districts proposed to be transferred, or printed in a paper 
of general circulation in said county, for ten days; nor shall such transfer 
take effect if a maj•0rity of the qualified electors residing in the territory to 
be transferred, shall, within thirty days after the filing of such map, file 
with the county board of education a written remonstrance against such 
proposed transfer. If an entire district be transferred the board of educa
tion of such district is thereby abolished or if a member of the board of edu
cation lives in a part of a schpol district transferred the member becomes a 
nonresident of the school district from which he was transferred and ceases 
t.'.> be a member of such board of education. The legal title of the property 
of the board of education shall become vested in the board of education of 
the school district to which such territory is transferred. The county 
board of education is authorized to make an equitable division of the schpol 
funds of the transferred territory either in the treasury or in the course 
of collection. And also an equitable division of the indebtedness of the 
transferred territory." 

There is no question but what the county board of education had a legal right 
to attach the Denmark rural school district to a village school district under the 
above section, for it provides that the county board of education may transfer 
"all of a school district of a county, school district to an adjoining district," but, 
"such transfer shall not take effect until a map is filed with the auditor of the 
county, "and even not then after such filing should a majority of the qualified 
electors, residing in the territory to be transferred, file within th?rty days after 
the filing -of such map a written remonstrance against such proposed transfer, such 
remonstrance to be filed with the county board of education. It clearly provides 
also that if an entire district be transferred ( which was the case in transferring 
the Denmark rural school district, which was formerly a special district), the board 
of education of such district is abolished and the legal title of the property of the 
Denmark board of education would become vested in the Edison village school dis
trict to which transfer had been made, upon the filing of the map mentioned in the 
section. To have prevented the consummation of such transfer, it would have been 
necessary to have filed a remonstrance with the county board within thirty days 
after the filing of the map with the county auditor. 

You indicate that such a remonstrance, filed by more than fifty-one per cent. 
of the qualified electors in the territory to be transferred was filed with the county 
board of education but after the expiration of the thirty days, in which event the 
transfer would be effective. You further say that following the filing of the re
monstrance, a majority of the qualified electors then filed a petition with the county 
board of education, requesting that said territory be detached from the Edison vil
lage school district and restored to its former status prior to the action of the 
county board on March 22, 1919. 
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It is advised that sectbn 4692 provides for the remonstrance, but makes no pro
vision for a petition by the electors. Hence the county board of education is not 
required to act upon such petition from the fact that it has been filed by the elec
tors, but there is nothing to prevent any board from being guided in their decisions 
by any petition that comes out in time from the electors, who are directly concerned 
in the matter at issue. 

So, answering your first question, it is advised that the county board of educa
tion has a legal right, under section 4692 G. C., to transfer all of a rural school 
district to an adjoining district, but the provisions of said section 4692 must be 
clearly and fully carried out, as provided therein, that the rights of all concerned 
may be fully protected. 

Your second query is, whether the county board of education has the legal 
right to restore the Denmark rural school district, under the provisions of section 
4692 G. C., to its former status as a rural school district, with a school board of 
its own, having previously been a special district prior to the enactment of the 
present school code. 

In answer to this query it is advised that there is nO.Jthing in section 4692 which 
provides for the creation of a new district as the matter of the creation of a school 
district by the county board of education is fully covered in section 4736 G. C. 

Coming to your third question as to whether the county board of education 
has the legal right to restore the Denmark rural school district under the pro
visions of section 4736, attention is invited to thF language of such section which 
reads in part as follows : 

"The county board of education shall arrange the school district ac
cording to topography and population in order that the schools may be 
most easily accessible to the pupils * * *; which said arrangement shall 
be carried into effect as proposed, unless within thirty days after the filing 
of such notice with the board or boards of education (in the territory to 
be affected), a majority of the qualified electors of the territory affected by 
such order of the county board, file a written remonstrance with the county 
boar<l against the arrangement of school districts so proposed. The county 
board of education is hereby authorized to create a school district from 
one or more school districts or parts thereof. The county board of educa
tion is authorized to appoint a board of education for such newly created 
sch•ool district and direct an equitable division of the funds or indebtedness 
belonging to the newly created district. Members of the boards of educa
tion of the newly created district shall thereafter be elected at the same time 
and in the same manner as the boards of education uf the village and rural 
districts." 

It will be thus seen that under sections 4692 and 4736 G. C. that a county board 
of education can make transfers of territory, the same to be effective at any time, 
provided that such transfers of territory do not constitute a redistricting of the 
county, in which event such, redistricting would take effect only as of the date of 
September 1st following. That is to say, a county board of education which had 
transferred a rural district to a village district, or an adjoining rural district, could 
at such later time as it sees fit, make a subsequent transfer affecting the same ter
ritory. In the case of the Denmark rural school district, it is noted that since the 
whole district was transferred to resume a status that would be similar to the one 
that had been lost, there is no district to which Denmark could be transferred, as 
provided in section 4692, because the whole of the Denmark rural district was taken 
at the time of the transfer of 11arch 22, 1919, and the district abolished if such 
transfer was made under section 4692 G. C. Therefore the provisions of section 
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4736 G. C. would have to apply, wherein a county board of education is authorized 
to create a school district from one or more school districts or boards thereof and 
at any time that it may see fit, following which it is necessary ro appoint a new 
board of education for the newly created district and make an equitable division 
of the funds or indebtedness belonging to the newly created district. · 

Coming to your fourth question, as to whether the said territory, if detached 
from the Edison village school district, to which it was transferred on March 22, 
1919, would carry with it its proportion of thie bonded or borrowed indebtedness 
of the Edison village school district, it is advised that when territory is attached to 
a school district, it thereby becomes an integral part of such district and under the 
rule of law the tax for the support of the school district as enlarged, must"be 
spread uniformly over· all the territory in such enlarged district. And so, as soon 
as the newly attached territory becomes a part of the new district, tlren as an in
tegral part of such enlarged district it must begin to assume its proportion of the 
indebtedness of the district to which it is attached, because such district has itself 
assumed the indebtedness of the territory which was transferred, and it is entirely 
proper that the rule should work both ways. S~ould the territory in question, that 
is the Denmark rural school district, be detached from the Edison village school 
district, under section 4736, that is, by creating a new district, we come again ro the 
language of section 4736, which says that "the county board of education is author
ized to * * * direct an equitable division of the funds or indebtedness belong
ing to the newly created district," which means that the newly created district must 
take its portion of the indebtedness of the district from which it is detached, as 
well as its proper portion of the funds of such district. 

Bearing upon this particular question, attention is invited to Opinion 146, dated 
March 27, 1917, and addressed to the Superintendent of Public Instruction of this 
state, such opinkm appearing at page 359, Vol. 1, Opinions of the Attorney-General 
for 1917, wherein the syllabus reads: 

"Where a county board of education, acting under the prov1s1ons of 
section 4692 G. C., abolish,es a village school district by transferring the 
same to another village school district bonded or other indebtedness of such 
abolished school district become a charge on the school district to which it 
is transferred and may be paid by a levy of taxes on all the taxable prop
erty of the latter district as enlarged by the transfer. 

"The equitable division 0f the school funds and of the indebtedness 
which, the county board of education under section 4692 G. C. is authorized 
to make on the transfer of the territory from one school district to an
other is not a matter jurisdictional to the power of the county board of 
education to make such transfer of territory; and such equitable division of 
the fund and the indebtedness may be made at a meeting later than the one 
at which the transfer of the territory is made. 

"There is no right of appeal from an order of t~ county board of 
education making such division of school· funds and of the indebtedness, but 
such order may be reviewed by original action in the court of common pleas 
on the petition of the board of education of either school district affected 
by such order if the county board of education has been guilty of fraud or 
gross and intentional abuse of discretion in making such order." 

Attention is also invited to Opinion 323, issued by the Attorney-General, May 31, 
1917, ap~earing at page 859, Vol. 1, of Opinions of the Attorney-General for 1917, 
wherein it was held: 

"When an entire school district is transferred to· an adjoining school 
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district, the bonded indebtedness of the district transferred becomes the debt 
of the whole district as it exists after the transfer is made. 

The board of education of the district as it exists after the transfer 
is made must provide for all indebtedness by making the levy upon all 
the property in the district as it exists after the transfer is made. 

Should the district transferred by the owner and holder of any prop
erty at the time the transfer is made, t~ property so held shall pass to the 
district as it exists after the transfer is made." 

It would seem, then, that if the county l:,oard of education desired to take no
tice of the petition which has been filed with it, by the electors in the district trans
ferred on March 22, 1919, it can operate under section 4736 by creating a new dis
trict from the territory which formerly constituted he Denmark special district. 
Under the statement of facts submitted, the transfer made on March 22, 1919, was a 
legal transfer properly made, because a remonstrance was not filed within thirty 
days required by law. 

The county board of education has ful) authority to make such transfers as it 
sees fit of school territory at any time, provided it stays within the language of the 
statutes and always gives to the elector the right of petition and remonstrance pro
vided for in the statutes. The county board is not required to take official notice 
of petitions for transfer of territory under section 4692 G. C., but it must heed a 
remonstrance, l,ut such remonstrance must be filed withln the stipulated time. 

It is therefore the opinion of the Attorney-General : 

1. That a county board of education has a legal right under section 
4692 G. C. to transfer all of a school district, or a part •of it, to an adjoin
ing village or rural school district, and a remonstrance filed later than thirty 
days after the filing of the map with the county auditor, fails. 

2. Under section 4692 G. C. the county board of education, in its dis
cretion, can make transfers of territory from one school district to another 
at any time it.decides it is necessary, but new districts are created under 
section 4736 G. C. 

3. Under section 4736 G. C. the county board of education can create 
a new school district from one or more school districts or parts thereof. 

4. Where a new school district is created by the county board of edu
cation, such county board shalJ direct an equitable division of the funds or 
indebtedness belonging to the newly created district. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

626. 

FOREIGN CORPORATIONS-WHETHER OR NOT CORPORATION HAS 
INCREASED THE PROPORTION OF ITS CAPITAL STOCK REPRE
SENTED BY PROPERTY USED AND BUSINESS DONE IN THIS 
STATE IS A QUESTION OF FACT. 

1. Whether or not a foreign corporation has iticreased the proportion of its 
capital stock represented by property used and business done in this state, so as 
to Put section 185 into operation with respect to such company, is a question of 
fact to be determined by mathematical calculation in each case. 
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2. To effect a11 increase in such proportion it is not ·indispensable that the 
company shall have also increased the amount of its authorized capital stock; nor, 
011 the other hand, will a1i increase in the amo1mt of the company's capital stock 
necessarily result in all cases in an increase in such proportio11. The statutory test 
in all cases is, has the company increased the proportion of its capital stock repre
sented by property used a11d bztsiliess done ill Ohio. 

CoLUMBUS, OHio, September 13, 1919. 

HoN. HARVEY C. SMITH, Secretary of State, Columbus, Ohio. 
DEAR Srn :-Your letter of recent date inquiring as to the proper interpretation 

to be given to section 185 G. C., which relates to the filing of additional statements 
by foreign corporations with the secretary of state, was duly received, and in 
reply thereto I beg to advise you as follows : 

Section 185 G. C. first came into the statute law of this state on May 16, 1894 
(91 0. L. 272), as part of original supplementary section 148c R. S. Section 148c 
R. S. as originally enacted, was a somewhat lengthy section, but upon the enact
ment of the General Code its contents were divided and distributed by the General 
Assembly into several sections, so that now its parts are to be found in sections 
183, 184, 185, 186, 187, 188, 189, 190, 191 and 192 G. C. 

As origially passed and in force until the enactment of the General Code, it 
was, among other things, provided that foreign corporations shoulcf file with the 
secretary of state a statement setting forth the amount of the company's author
ized capital stock and the par value of each share, the value of property owned 
and used in and outside of Ohio, and the proportion of the company's capital stock 
represented by property owned and used and by business transacted in this state. 
It was then provided that: 

"From the facts thus reported, and any other facts coming to his 
knowledge bearing upon the question, the secretary of state shall determine 
the proportion of the capital stock of the company represented by its 
property and business in Ohio, and shall charge and collect from the 
company, for the privilege of exercising its franchise in Ohio, one-tenth of 
one per cent upon the proportion of the authorized capital stock of the 
corporation, represented by property owned and used and business trans
acted in Ohio." * * * 

It doubtless occurred to the legislature, as was said by a former attorney-gen
eral, that in the natural course of events the foreign corporation might increase 
and grow, and it was therefore provided in section 185 G. C. that when the pro
portion of its capital stock represented by property used and business done in this 
state was increased, an additional statement thereof should be made to the sec
retary of state, as follows : 

"Every corporation which has filed its statement and paid the privilege 
tax under this section, and which thereafter shall increase the proportion 
of its capital stock represented by property used and business done in 
Ohio, shall within thirty days after such increase, file an additional state
ment with the secretary of state, and pay a fee of one-tenth of one per cent 
upon the amount of increase of its capital stock represented by property 
owned or business done in Ohio." 

Neither the Attorney-General nor the courts have anything to do with the 
wisdom of requiring these additional statements. The subject is one of legisla-
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tive policy. See Opinions of Attorney-General for 1915, Vol. II, p. 1454; also 
Western L'nion Telegraph Co., vs. ~layer 28 0. S. 521; Toledo Computing Scale 
Co., vs. ~Ianufacturing Co., 55 0 .S. 217; Gum Co. vs. Laylin, 66 0. S. 595; 
Humphrey vs. State, 70 0. S. 67, and State vs. Fulton, 98 0. S. 350, which sup
port the proposition that foreign corporations can exercise none of their fran
chises or powers within this state except by comity and legislative consent, and 
that their admission to the state may be made subject to such reasonable terms and 
conditions as the General Assembly may see fit to impose. 

The provisions of original supplementary section 148c R. S. set forth in the 
last paragraph of the foregoing quotation were, after the dismemberment of the 
section by the codifying commission and General Assembly, placed in what is now 
known as section 185 G. C. The phraseology was slightly changed, but not in 
such manner as to change its meaning. In its present form the statute reads as 
follows: 

"A corporation which has filed its statement and paid the fee pre
scribed by the preceding two sections and which thereafter shall increase 
the proportion of its capital stock, represented by property used and busi
ness done in this state, shall file within thirty days after such increase an 
additional statement with the secretary of state, and pay a fee of one
tenth of one per cent upon the increase of its authorized capital stock 
represented by property owned and business transacted in this state." 

That statute means that whenever the proportion of the capital stock of a 
foreign corpor·ation represented by property used and business done in this state 
becomes larger than it has been, an additional statement shall be filed and a fee 
shall be paid, based not upon the new proportion, but upon the difference in 
amount between such new proportion and the proportion upon which the initial 
compliance fee, or the last supplementary compliance fee, may have been based. 
See 1915 Opinions of the Attorney-General, Vol. JI, pages 1454, 1456, 1768. 

vVhether or not a foreign corporation has increased the proportion of its 
capital stock represented by property used and business done in this state, so as to 
put section 185 G .C. into operation with respect to such company, is a question of 
fact to be determined by mathematical calculation in each case. To effect an in
crease in such proportion it is not indispensable that the company also shall have 
increased the amount of its authorized capital stock; nor, on the other hand, will 
an increase in the amount of the company's authorized capital stock necessarily 
result in all cases in an increase in such proportion. The statutory test in all 
cases is, has the company increased the proportion of its capital stock represented 
by property used and business done in Ohio. See examples or illustrations in 
Opinions of the Attorney-General, supra. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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627. 

APPROPRIATION BILI.r-H. B. NO. 536, 108 0. L. 733-UNEXPENDED 
BALANCES OF ALL APPROPRIATIONS MADE BY 82nd GENERAL 
ASSEMBLY AGAINST WHICH CONTINGENT LIABILITIES HAVE 
BEEN LAWFULLY INCURRED ARE TO EXTENT OF SUCH LIABIL
ITIES ONLY HEREBY APPROPRIATED FOR PURPOSE OF DIS
CHARGING SUCH CONTINGENT LIABILITIES-PREVIOUS AP
PROPRIATIONS FOR TEACHERS TRAINING SCHOOL BUILDING OF 
BOWLING GREEN NORMAL COLLEGE NOT AVAILABLE FOR 
'ABOVE REASON. 

By reason of the provision of section 10 of H. B. No. 536, 108 0. L., 733, to 
the effect that ''unexpended ,balances of all appropriations made by the eighty
second General Assembly, against which contingent liabilities have been lawfully 
incurred, are to the extent of such liabilities only * * * hereby appropriated 
and made available for the purpose of discharging such contingent liabilties and for 
no other purpose," the unexpended balance of the appropriation hereto/ ore made 
for the teachers' training school '1'4ilding of the Bowling Green State Normal 
College, is not available for a contemplated new contract for the completion of such 
buildings. 

CoLUMBUS, Omo, September 13, 1919. 

HON. F. E. REYNOLDS, Secretary Board of Trustees, Bowling Green State Normal 
College, Wapakoneta, Ohio. 
DEAR SIR :-In your letter of recent date you say: 

"At a meeting of the board of trustees of the Bowling Green State 
Normal College held August 8, 1919, the secretary of the board was in
structed to ascertain from your department whether or not the unex
pended balance in the appropriation for the training school building at the 
college is available for the completion of said building, or such a part of 
it as may be completed with the money yet unexpended, under a new 
contract now in contemplation by the board. The original contractor, 
The Steinle Construction Company, upon the certificate of the architect, 
has been dismissed and the board is taking steps to let- a new contract. 
bur question is, is this balance available for the new contract? 

I am also enclosing a copy of a resolution passed by the board of 
trustees at this same meeting." 

It appears that the 81st General Assembly appropriated the sum of $100,000.00 
for the erection and completion of a teachers' training school building at the 
Bowling Green State Normal College, said appropriation being found in 106 0. L., 
page 739 and page 814. 

On the 21st of July, 1916, the board of trustees of the Bowling Green State 
Normal College entered into a written contract with The Steinle Construction 
Company for the construction and/ completion of such building, said contract can
ing for the payment to the contractor of the sum of $94,545.45. 

Said contract contained a provision requiring the contractor to complete the 
work by July 1, 1917, but on or about the 14th day of December, 1918, said board 
of trustees extended the time of such completion to September 1, 1919. 

In July, 1919, the board of trustees, being in receipt of a certificate from the 
architect in charge of said building improvement, to the effect that the refusal, 
neglect and failure of the contractor to supply sufficient workmen and materials 

https://94,545.45
https://100,000.00
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was such as to justify the board in so doing, terminated, under authority of Article 
V of the contract, the employment of said contractor for the work. 

It is understood• that the board of trustees now desires to enter into a new 
contract with some other person or persons in order to complete the building or 
such part of it as may be completed with available funds. Before doing so, the 
board wishes to make sure that the unexpended balance of moneys in said appre>
priation is available to pay the contractor under the new contract. 

Re-appropriations of unexpended balances were made by the eighty-second 
General Assembly, section 9 of H. B. No. 584 (107 0. L, 355), reading thus: 

"Unexpended balances of all appropriations, made by the eighty-first 
General Assembly, against which contingent liabilities have been lawfully 
incurred, are to the extent of such liabilities only hereby reappropriated and 
made avaiiable for the purpose of discharging such contingent liabilities 
and for no other purpose. Any balance remaining in the item 

F 9. General plant, installing indexes, $5,000 
made to secretary of state in House bill No. 196 approved March 2, 1917, 
is hereby re-appropriated." 

Re-appropriation of unexpended balances were also made by the eighty
third General Assembly, section 10 of H. B. No. 536 (108 0. L., 733) reading as 
follows: 

"Unexpended balances of all appropriations, made by the eighty-second 
General Assembly, against which contingent liabilities have been lawfully 
incurred, are to the extent of such liabilities only, and whether the same 
have been lapsed prior to the taking effect of this act with respect thereto 
or not, hereby appropriated and made available for the purpose of dis
charging such contingent liabilities and for no other purpose * * *." 

By reason of the provisions just cited, it appears that the legislative appro
priation which you have in mind is available for a limited purpose only, to wit: 
For the purpose of discharging contingent liabilities which had already been law
fully incurred at the time the re-appropriation took effect. At that time, of course, 
the new contract was not in existence and there were no contingent liabilities 
thereunder which the re-appropriation of unexpended balances could possibly 
relate to. 

The conclusion is, therefore, reached that the unexpended balance in the ap
propriation for the building in question is not available to discharge liabilities aris
ing under the proposed new contract of which your letter speaks. 

Respectfully yours, 
JOHN G. PRICE, 

Attorney-General. 

https://ATTORNEY-GENER.AL
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628. 

WHERE COUNTY COMMISSIONER ELECT DIES BEFORE CO:.\I
MENCEMENT OF TERM OF OFFICE-HOW VACAXCY FILLED. 

When a new county commissioner elect dies before the commencement of his 
term of office, the probate judge, auditor and recorder,- or a majority of them, are 
authorized under section 2397 G. C. to fill the vacmu:y if the interest of the county 
so requires. 

CoLUMBus, Omo, September 13, 1919. 

HoN. EUGENE WRIGHT, Prosecuting Attorney, Logan, Ohio. 
DEAR Srn :-Your letter of recent date, inquiring whether there will be a 

vacancy on the board of county commissioners of your county on September 15, 
1919, was duly received. 

The facts as I understand them are as follows : 

The board of commissioners as now constituted is composed of Messrs. 
Barnes, Williams and Wright. At the last general election Messrs. Van
Curren, Smith and Engle were elected for the term beginning on the third 
Monday of September, 1919. Mr. Engle, one of the commissioners elect, 
recently died. 

By the statutory law of this state it is provided that the board of county com
missioners shall consist of three persons, who shall be elected bi-ennially. Pursuant 
to constitutional authority, the time of the election is fixed as the first Tuesday 
after the first Monday in November in the even numbered years, and the term of 
office at two years commencing on the third Monday of September next after the 
election. See section 2395 G. C., sections 1 and 2, Article XVII, Ohio Constitution. 

The filling of a vacancy which occurs in the office of commissioner, and the 
election of a successor, are provided for by s~tion 2397 G. C., which reads as 
follows: 

"If a vacancy in the office of commissioner occurs more than thirty 
days before the next election for state and county officers, a successor shall 
be elected thereat. If a vacancy occurs more than thirty days before such 
election, or within that time, and the interest of the county requires that 
the vacancy be filled before the election, the probate judge, auditor, and 
recorder of the county, or a majority of them, shall appoint a commis
sioner, who shall hold his office until his successor is elected and qualified." 

Your board of commissioners as now constituted is composed of persons other 
than those elected ,to the office at the last general election, and the death of one 
of the commissioners elect does not have the effect of creating a vacancy in the 
office at this time, because under the well settled law of this state there can be no 
vacancy in an office so long as there is a person in oossession legally entitled to 
hold it and qualified to perform its duties (see State vs. Bryson, 44 0. S. 457; 
State vs. McCracken, 51 0. S. 123; State vs. Metcalfe, 80 0. S. 244, 263; State vs. 
Thompson, 9 C. C. 161, 167) ; but there will, however, be a vacancy on September 
15, 1919, which the probate judge, auditor, and recorder, or a majority of them, 
are authorized to fill if the interest of the county so requires. 

If there was but a single county commissioner, instead of a board composed of 
three members, there would be no vacancy in the office on September 15, 1919, by 
reason of the death of the commissioner-elect because the person now in office 
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would, by virtue of section 8 G. C., continue therein until his successor is elected 
and qualified. But such is not the case now under consideration for we are deal
ing with a board composed of three members who are elected at the same time and 
for the same term, and not with an office filled by a single officer, nor with a board 
whose members are elected at different times and for different terms, etc.; hence, 
section 8 G. C. cannot be applied. To hold that section 8 G. C. applies to the 
present situation would require that all three of the present commissioners con
tinue, in office and the result on and after September 15 would be a board com
posed of five, instead of three members as prescribed by section 2395. 

So far as I have been able to ascertain from the official reports, the exact 
question has never been decided by the courts or the Attorney-General. The 
nearest approach seems to have been in 1917 Opinions ,of Attorney-General, Vol. 1, 
p. 462, holding that when a county commissioner elected to succeed himself dies 
after election and before commencing the term for which he was elected, a 
vacancy is thereby created in the term during which the death occurred, which 
should be filled, and that the appointee to fill such vacancy would, by virtue of 
section 10 G. C., hold the office not only for the remainder of the term during 
which the death occurred, but also thereafter until the appointee's successor is 
elected and qualified. 

You are therefore advised that a vacancy will exist in the office of county 
commissioner of your county on September 15, 1919, by reason of the death of Mr. 
Engle, which the probate judge, auditor and recorder are authorized to fill if the 
interest of the county so requires. 

Respectfully, 
]OHN G. PRICE, 

Attorney-General. 

629. 

CORPORATIONS-MUTUAL PROTECTIVE ASSOCIATION-AMEND
MENT TO ARTICLES OF INCORPORATION-HOW ADOPTED
CmiPANY CANNOT CLASSIFY RISKS. 

1. An amendment to the articles of incorporation of a mitlual protective 
association 11111st be made by its members and not by its in,eorporators, and the 
amendment, whe1i properly adopted, must be certified to the secretary of state 
by the president and secretary of the association. 

2. A mutual protective association is without authority to classify its risks 
and members .so as to provide that a loss ca1tsed by fire, lightning or explosions 
from gas, shall only be assessed against members holding policies covering s11clt 
1·isks, thereby exempting from the assessment members carrying insurance against 
loss from cyclones, tornadoes, windstorms and hailstorms, and vice versa. 

Cow:r.rnus, Omo, September 13, 1919. 

HoN. HARVEY C. SMITH, Secretary of State, Col11mbus, Ohio. 
DEAR SIR :-Your communication of August 19, 1919, with which you trans

mitted a copy of an amendment to the articles of incorporation of the Hobart 
Insurance Association, with a certificate thereto attached, and requesting my ap
proval of these papers both as to form and substance, was duly received. 

These papers, together with the record in your office, disclose that the Hobart 
Insurance Association is a mutual protective association incorporated without 
capital stock under authority of sections 9593 et seq. G. C. 
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There being no special provision governing amendments to the articles of in
corporation of such associations, the proposed amendment and certificate must be 
tested under the general corporation statutes, viz., sections 8719-8723 G. C. See 
also section 8737 G. C. 

Section 8719 G. C., so far as pertinent to the present inquiry, provides that a 
domestic corporation may amend its articles of incorporation : 

"3. So as to modify, enlarge or diminish the objects or purposes for 
which it was formed; but not substantially to change the purpose of its 
original organization. 

4. So as to * * * add to the articles anything omitted from, or 
which lawfully might have been provided for originally, or to take out of 
the articles any unnecessary provisions or provisions which might lawfully 
have been omitted from them originally." 

The procedure to be followed in perfecting the amendment is specifically set 
forth in sections 8720 et seq. G. C. 

Section 8720 G. C. provides: 

"Amendments to articles of incorporation may be made at any meet
ing of the members or stockholders thereof, of which, and of the business 
to come before it, thirty days' notice has been given by a majority of 
the directors or trustees, in a newspaper published and of general circu
lation in the county where the company's principal place of business is 
located, and by a vote of the owners of at least three-fifths of its cap
ital stock then subscribed, if it has a capital stock, or if not, by a vote of 
at least three-fifths of its members." 

When the amendment has been adopted in the manner above provided a cer
tified copy thereof, signed "by the president and secretary of the corporation," 
must be recorded in the office of the secretary of state. See section 8721 G. C. 

The certificate of amendment proposed to be filed by the Hobart Insurance 
Association discloses on its face that the articles of incorporation have not been 
amended in the manner prescribed by section 8720 G. C., in that the alleged amend
ment was adopted by the votes of the incorporators, instead of by the votes of at 
least three-fifths of the company's ·members, as the statute requires. There is no 
provision in our laws whereby incorporators are authorized to amend articles of 
incorporation, either before or after organization. 

It is also proposed that the certificate of amendment shall be signed by each 
incorporator, instead of by the president and secretary of the company, as the 
law requires. See section, 8721 G. C. 

·Another question arises which goes to the merits of the proposed amendment, 
viz.: Whether a mutual protective association can classify its risks and members 
so as to assess the amount of a loss arising from one class of risks upon those 
members only holding policies covering the particular risks involved, thus exempt
ing from assessment the other members whose policies cover other classes of risks. 
In other words, and for example, under the provisions of the proposed amendment, 
whenever a loss is caused by fire, lightning or explosion from gas, an assessment 
to cover the loss can only be made upon the members carrying insurance covering 
the risks specified, and not upon those members who carry insurance against loss 
by cyclones, tornadoes, wind storms and hail storms. Such classification, in my 
opinion, is out of harmony with the statutes under which the company is incor
porated, and is unauthorized. 

Section 9593 G. C. clearly provides that persons possessing certain qualifica-
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tions may associate themselves together as a mutual protective association for the 
purpose of insuring "each other" against loss by fire, etc., and assess upon and 
collect from "each other" such sums of money as may be necessary to pay losses 
to "any member." It is also provided that: 

"The assessment and collection of such sums of money shall be reg
ulated by the constitution and by-laws of the association, which shall re
quire such assessments to be made directly and specifically upon the mem
bers and to be paid directly and specifically by them and not out of any 
fund deposited with the association or other trustee in anticipation of 
assessments or in any other manner except that any such association may 
borrow money for the payment of losses and expenses, such loans not to 
be made for a longer period than the collection of their next assessment; 
and such association may also accumulate a surplus from its assessments 
not exceeding two dollars on each one thousand dollars of insurance in 
force, such surplus t~ be used in paying losses and expenses that may 
occur," etc. 

The foregoing statutes, in my opinion, require that the amount of each loss, 
no matter from what c;mse, shall be directly and specifically assessed upon and paid 
by all the members, "and not * * * in any other manner," except as therein 
otherwise expressly authorized, viz., with borrowed money, or from the association's 
accumulated surplus. See also section 9594 G. C. 

Under the laws of some states mutual companies appear to be empowered to 
divide their risks into classes, and in case of a loss, to assess only those members 
within the particular class to which the loss belongs, etc., subject, however, to the 
limitation that if the necessity arises, all the members shall be subject to assess
ment. Such division or classification, to be sustained, must not in any case be 
opposed to the policy and provisions of the statute under which the association is 
incorporated. The decisions on the subject are referred to in 3 Joyce, Insurance, 
section 1298, and summed up as follows : 

"The conclusion from these decisions is, that the company's right to 
divide its risks into classes and to base its assessments upon such division 
must be governed by the law under and by virtue of which it is created 
and exists, and that it may be empowered to regulate these matters by 
its charter and by-laws not inconsistent with express statutory provisions, 
mandatory or prohibitory in their nature, etc." 

Respectfully, 
JOHN G. PRlCE, 

A ttorney-Gmeral. 

630. 

APPROVAL OF BOND ISSUE OF BEXLEY VILLAGE SCHOOL DISTRICT 
IN THE SUM OF $9,500.00. 

Industrial Commission of Ohio, Colllmbus, Ohio. 

CoLUMBus, Omo, September 15, 1919. 

https://9,500.00
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631. 

APPROVAL OF BOND ISSUE OF CLARK COUNTY IN THE SUM OF 
$100,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, September 16, 1919. 

632. 

APPROVAL OF BOND ISSUE OF SUMMIT COUNTY IN THE SUM OF 
$17,000.00. 

industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, OHIO, September 19, 1919. 

633. 

FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN CLERMONT, 
CARROLL, COLUMBIANA, ERIE, HIGHLAND, MEDINA AND PORT
AGE COUNTIES. 

HoN. A. R. TAYLOR, State Highway Commissioner, Columbus, Ohio. 

CoLUMBUS, OHIO, September 20, 1919. 

634. 

SCHOOL~TOWNSHIP BOARD OF EDUCATION-NO AUTHORITY TO 
PROVIDE TRANSPORTATION FOR ELIGIBLE HIGH SCHOOL 
PUPILS-BOARD MUST PAY TUITION OF ELIGIBLE HIGH SCHOOL 
PU_PILS RESIDING IN DISTRICT WHICH HAS NO HIGH SCHOOL 

1. Nowhere in the present law is there found authority or provision for a 
board of education of a township school district, which does Mt provide a high 
school, to provide transportation for eligible high school pupils. 

2. The tuitio,i of eligible high school pupils residing in a district which has 
110 high school, must be paid by the board of education of the district in which said 
high school pupil resides. 

COLUMBUS, OHIO, September 22, 1919. 

HoN. V. W. FILIATRAULT, Prosecttting Attorney, Ravenna, Ohio. 
DEAR SIR :-Acknowledgment is made of your letter of recent date .requesting 

an opinion on the following st~tement of facts : 

"Would the board of. education of a township school district which 

https://17,000.00
https://100,000.00
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does not provide a high school be allowed to provide transportation as 
well as pay tuition for eligible pupils to another high school? 

Sections 7748 and 7749 of the General Code provide for the paying of 
tuition to outside high schools and for transportation of pupils to high 
schools maintained by the supplying board. However, I am unable to 
determine whether or not the transportation could be furnished to outside 
high schools and consequently have submitted the above question for your 
ruling." 

Sections 7748 and 7749 G. C., cited by you, read as follows: 

"Sec. 7748.-A board of education providing a third grade high school 
as defined by law shall be required to pay the tuition of graduates from 
such school residing in the district at any first grade high school for two 
years, or at a second grade high school for one year. Should pupils 
residing in the district prefer not to attend such third grade high school 
the board of education of such district shall be required to pay the tuition 
of such pupils at any first grade high; school for four years or at any 
second grade high school for three years and a first grade high school 
for one year. 

Such a board providing a second grade high school as defined by Jaw 
shall pay the tuition of graduates residing in the district at any first grade 
high school for one year; except that, a board maintaining a second or 
third grade high school is not required to pay such tuition when the max
imum levy permitted by law for such district has been reached and all the 
funds so raised are necessary for the support of the schools of such dis
trict. No board of education is required to pay the tuition of any pupil for 
more than four school years; except that it must pay the tuition of all suc
cessful applicants, who have complied with the further provisions hereof, re
siding more than four miles by the most direct route of public travel, from 
the high school provided by the board, when such applicants attend a nearer 
high school, or in lieu of paying such tuition the board of education main
taining a high school may pay for the transportation of the pupils living 
more than four miles from the said high school, maintained by the said 
board of education to said high school. \Vhere more than one high school 
is maintained, by agreement of the board and parent or guardian, pupils may 
attend either and their transportation shall be so paid. A pupil living in a 
village or city district who has completed the elementary school course and 
whose legal residence has been transferred to a rural district in this state be
fore he begins or completes a high school course, shall be entitled to all the 
rights and privileges of a resident pupil of such district." 

"Sec. 7749.-When the elementary schools of any rural school dis
trict in which a high school is maintained, are centralized and transporta
tion of pupils is provided, all pupils resident of the rural school district 
who have completed the elementary school work shall be entitled to trans
portation to the high school of such rural district, and the board of edu
cation thereof shall be exempt from the payment of the tuition of such 
pupils in any other high school for such a portion of four years as the 
course of study in the high school maintained by the board of education 
includes." 

Bearing upon the question submitted by you, attention is invited to Opinion 
No. 824, issued by the Attorney-General in 1914 and appearing at page 362 of the 
Annual Reports for that year, on a question very similar to the one herein, and 
covered by the following syllabus : 
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"When a pupil resides five miles from any high school and has a high 
school in its district not closer than five miles, and no high school in any 
district nearer than five miles, free transportation to such high school 
may be furnished by the board of education when the nearest high school 
is its own high school. The board of education cannot under any circum
stances furnish transportation to such pupil to any high school except. 
;t.r own." 

Speaking further in such opinion, the Attorney-General said : 

"* * * It seems to -be the legislative intent that the provision for 
furnishing transportation shall be limited to furnishing transportation to 
the said high school maintained by the said board of education in its 
own district, and said provision is not so broad that such board is re
quired to furnish transportation to such pupils or to entitle such pupil to 
transportation to a high school other than its OW!J high school. As before 
stated, such board of education is limited to furnishing transportation to 
such pupils to its own high school in lieu of paying the tuition of such 
pupils to a nearer high school than the one provided by such board. 

* * * * I am of the opinion that such pupil is not entitled to 
transportation to the nearest high school, under favor of said section, 
(7748) unless in line with the foregoing, such nearest high school happens 
to be its own high school, for the reason that such board cannot, under 
any circumstances, furnish transportation for said pupils to any high 
school except its own." 

It is advised that section 7748 G. C. has not been changed by the legislature 
upon the point in question since the promulgation of the above opinion, and no
where in the present law is there found authority or provision for a board of 
education of a township school district, which does not provide a high school, to 
provide transportation for eligible high school pupils. The tuition of such pupils 
must, however, be paid by the board of education of the district in which such 
pupils reside. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

635. 

BOARD OF EDUCATION-TEACHER EMPLOYED FOR FIXED TERM AT 
DEFINITE SALARY-TIME LOST ON ACCOUNT OF CONTAGIOUS 
DISEASE-ENTITLED TO SALARY-UNDER SECTION 7690 G. C. 
BOARD CAN GRANT REASONABLE LEAVES OF ABSENCE TO 
TEACHERS WHO ARE ILL WITH DISEASE NOT CONTAGIOUS. 

1. Where a board of education employes a teacher for a fixed term at a 
definite salary, and such teacher is compelled to be out of school with a conta
gious disease, and subsequently resumes teaching 'work for the board, the teacher 
is entitled td be paid for the time necessarily lost on account of such sickness. 

2. Under section 7690 G. C. the board of education hfJs full control of the 
management of the schools of the district and can grant reasonable leaves of ab-
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sence to teachers who are ill with a disease that is not contagious, if it sees fit to 
do so, but such leaves of absence must be reasonable in length of time. 

CoLUMBUS, Ouro, September 22, 1919. 

HON. HAVETH E. MAU, Prosecuting Attorney, Dayton, Ohio. 
DEAR Sm :-Acknowledgment is made of your request of recent date, signed 

by Wm. K. Marshall, assistant prosecuting attorney, for an opinion upon the 
following statement of facts : 

"In the department reports for 1918, Volume, I, Opinion No. 6, page 
216, issue of May 23, I found an opinion given by your predecessor holding 
that 'where a teacher is out of school temporarily by reason of contagious 
disease, such teacher should receive pay for the time so absented.' 

While the caption would indicate that this opinion was confined to 
cases of teachers who were absent because of illness from contagious 
disease, a reading of the opinion and the reasoning therein contained 
would lead one to infer that a teacher who had a contract with a board 
of education for a definite period at a definite salary was entitled to 
compensation for time lost on account of any temporary iillness. And 
this construction has been placed upon it by the department of public in
struction of this state, which has been advising, as I understand, that 
teachers who are absent temporarily on account of any illness are en
titled to recover compensation for the time lost. 

In view of the latter part of section 7690, it would be my idea that 
this opinion should be strictly confined to cases where teachers are absent 
because of illness from contagious disease, and I know this opinion has 
been heretofore given by one of your predecessors. In any event, there 
should be no question as to the scope of the opinion first referred to, and 
I ask that you let me know whether your department would hold a teacher 
who was temporarily ahsent on account of illness, caused by any other 
than a contagious disease, would be entitled to compensation for the time 
lost; if not, the matter should be brought to the attention of the depart
ment of public instruction." 

In the above communication you cite an opinion of the preceding Attomey
General, holding that where a teacher is out of school temporarily, by reason of 
contagious disease, such teacher should receive pay for such time absent. Such 
opinion appears at page 659-669, Vol. 1, Opinions of the Attorney-General for 
1918. The opinion in question is a very exhaustive one o~ ten pages, on the ques
tion as to whether teachers should be paid when absent from their duties on ac
count of illness, and your statement that the reason therein contained would lead 
one to infer that a teacher who had a contract with a board of education for a 
definite period at a definite salary, was entitled to compensation for the time lost 
on account of any temporary illness, is largely true, but attention is invited to the 
opinion of the Attorney-General in the closing paragraphs, which read as follows: 

"Coming then to a specific answer to the question, and confining my 
opinion to this case or cases closely allied, it is my view that this entire 
contract should receive a liberal construction and that this teacher, who 
was out of school temporarily, by reason of contagious disease, should 
receive pay for the time so absent. 

Inasmuch as it is my opinion that the teacher is entitled to pay for 
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the time lost by reason of sickness, there is no necessity of my answering 
your second question as to whether or not the substitute teacher is en
titled to receive the pay which would have gone to the regular teacher. 
Assuming that the board has a contingent fund out of which. t.o provid~ 
for emergencies, the compensation for such emergency employe should be 
taken from that fund, in case there is not sufficient money in the tuition 
fund to pay same." 

The syllabus of the op1mon which you cite, and which was rendered on May 
8, 1918, reads as follows : 

"Where a board of education employs a teacher for a fixed term at 
a definite salary and there is nothing in the contract or in the rules of 
the board on the question of absence on account of sickness, and such 
teacher is compelled to be out of school with a contagious disease, and 
subsequently resumes teaching work for the board, the teacher is en
titled to be paid for the time so necessarily lost on account of such sick
ness." 

A careful examination of the conclusions of the Attorney-General in the 
opinion just cited, shows that the illness of the teacher, in order to entitle that 
person to pay, must have been an illness that was contagious and that the teacher 
must subsequently resume teaching work for the board. 

Your attention is invited to Opinion No. 338, dated May 24, 1919, wherein 
the following language on the part of this department occurs : 

"Prior opinions of this department have held that the contagion 
known as influenza was an epidemic and that teachers must be paid for all 
time lost when the schools in which they are employed are closed on 
account of the influenza epidemic. 

It has been held further by this department that where a teacher was 
absent from duty because of being ill with a contagious disease, such 
teacher is entitled to pay even though the schools were in session. So 
teachers who are deprived from teaching because schools are closed on ac
count of epidemic and those who are ill with contagiotts disease, when 
schools are in session, must be given full pay, and it is for the board to 
provide substitutes in the latter case, as it deems fit. 

Under section 7690 G. C., the board has full control of the manage
ment of the schools and * * * it can grant reasonable leaves of ab
sence to teachers who are ill with a disease that is not contagious, if it 
sees fit to do so, but the schools must be kept going, if possible, by other 
teachers acting in place of those who are ill. * * * Boards of educa
tion should be as reasonable in dealing with their employes who are ill 
for short periods as other public officials and private employers are with 
salaried help. * * * 

* * * If the teachers who were ill had a contagious disease, they 
must be paid. If such illness was not contagious, the board can grant 
sueh leave as it sees fit, at full pay, such grant being reasonable in time. 

* * * The opinion of the Attorney-General is, therefore, that * 
* * salaries of teachers ill with contagious disease can not be withheld 
by a board of education and the board must provide substitutes." 

The above opinion, No. 338, issued by the present Attorney-General, is the 



ATTORXEY-GEXERA..L. 1137 

latest construction upon the question at issue and clearly provides that teachers 
when ill with a contagious disease, must be paid by their board of education for 
the time lost from their duties, and further, that the board of education, under the 
general powers given it under section 7690 G. C., can grant such leaves of absence 
as it sees fit, at full pay, such grant being reasonable in time. The latter view is 
based upon prior opinions of this department, holding that boards of education 
have authority to grant reasonable leaves of absence for short periods, when in 
their judgment it should be done, among which prior opinions is one issued on 
April 12, 1912, and found in Vol. I, page 226, Annual Report of the Attorney-Gen
eral for 1912, part of the syllabus of which reads: 

"The action of the board in allowing said regular teacher full pay 
during said absence is in effect an increase .in pay and not illegal. Such 
action, however, should be scrutinized. 

The payment by the absent teacher, of compensation to the aforesaid 
substitute, is a private arrangement not objectionable." 

Practical experience shows that there are a number of contagious diseases 
which appear in the school room, where the person afflicted does not know for 
some days as to whether such illness is contagious. Among these diseases might 
be mentioned scarlet fever,. diphtheria, measles and whooping cough, all of which 
are held to be contagious by medical authorities and all of which are said to be 
more contagious in the early stages than at a later date. A teacher might feel ill 
at the beginning of a certain school week on Monday, but rather than stop teaching 
and have her pay deducted, she will appear for duty on Tuesday or Wednesday, 
and a, medical examination on Thursday or Friday might show that she had any 
one of the above mentioned diseases, with the resuft that during such malignant 
period the pupils had been exposed to the contagious disease and at the end of 
the week not only the teacher but a number of pupils would be afflicted with the 
same contagion. On this reasoning it would seem that it is better for a teacher, 
who may be contracting a contagious disease, to consult a physician at once and 
be taken from the school room and its activities, rather than to have her con
tinue teaching with the resultant contagion to others, because of a hard and fast 
rule of the employing board of education that absence for a single day would re
sult in a deduction of pay. Hence boards of education should take these things 
into consideration, and as they are guardians, in a sense, of the pupils under their 
control, they have ample authority to grant reasonable leaves of absence to teachers 
who are ill, if in their judgment it should be done, for a slight illness may later 
be diagnosed as a contagious one, which would cause an epidemic affecting the 
whole school population. 

Boards of education in each locality are in the best position to judge as to 
the merits of temporary leaves of absence and they have full authority to do so 
under the general powers of section 7690 G. C. 

Reaffirming the view indicated in Opinion No. 338, it is therefore the opinion 
of the Attorney-General: 

1. \Vhere a board of education employs a teacher for a fixed term at a 
definite salary, and such teacher is compelled to be out of school with a contagious 
disease, and subsequently resumes teaching work for the board, the teacher is 
entitled to be paid for the time necessarily lost on account of such sickness. 

2. Under section 7690 G. C., the board of education has full control of the 
management of the schools of the district and can grant reasonable leaves of ab-

1-Vol. ll-.A. G. 
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sence to teachers who are ill with a disease that is not contagious, if it sees fit 
to do so, but such leaves of absence must be reasonable in length of time. 

Respectfully, 
JOHN G. PRICE, 

Attorne:y-General. 

636. 

COUKTY COMMISSIONERS-COUNTY AGRICULTURAL AGENT-SAL
ARY-VOLUNTARY CO-OPERATION OF COUNTY WITH STATE
ALSO WHERE COUNTY CO-OPERATES WHEN DIRECTED BY VOTE 
OF ELECTORS-MINIMUM SALARY OF AGENT IN EACH CASE. 

In case of voluntary action by the county commissioners in co-operation with\ 
th•e state in employment of a county agricultural agent under the provisions of sec
tion 9921-2 G. C. the minimum undertaking a11thorized by the statutes on the part 
of the county commissioners is the appropriation of not less than one thousand dol
lars annually for a period of not less than two years. 

In case the county commissioners are directed and required to co-operate with 
the state in the employment of the county agent by a referendum vote of the electors 
of the. county, the minimum obligation contemplated b:y,i the statute is an approprtia
tion bJ the commissioners of such an am.ount annually as shall be directed by th'e, 
trustees of the Ohio State University, not e.rceedi,rg fifteen hundred dollars, which 
shall continue for a period of five years. 

COLUMBUS, OHIO, September 22, 1919. 

HoN. ROBERT B. McMULLEN, Prosecuting Attorney, Hillsboro, Ohio. 
DEAR Srn :-Acknowledgment is made of your communication requesting my 

construction of certain proviskms of the statutes authorizing employment of a 
county agricultural agent, as follows: 

"In 1918 the board of county commissioners made an appropriation in 
the sum of $1,500 for a county agent under sectbn 9921-1 et seq. General 
Code. 

This year (1919) the board of county commissioners have ma<le an 
appropriation of only $1,000 for the county agent. 

1. Is the board of oommissioners compelled to make the 1919 appro
priation in the same sum ($1,500) as the 1918 appropriation? 

2. If so, is the board of commissioners or their successors in office 
required to make an appropriation in a like sum ($1,500) for a perk>d 
longer than two years? , 

I may say here that I have advised the board that the 1918 appropria
tion is binding on them for at least two years and possibly five, but they 
have asked me to get an opinion from you." 

Section 9921-2 G. C. governs in the matter involved in your inquiry, and pro
vides: 

"From moneys appropriated by the state for the employment of agri
cultural agents, not to exceed three thousand dollars in any one year shall 
be expended for any county that shall raise at least one thousand dollars 
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for the support of an agricultural agent for one year, and shall give satis
factory assurance to the trustees of the Ohio State University that a like 
sum shall be raised for a seoond year, or shall establish and maintain a 
county experiment farm as provided in the statutes. To secure this aid 
from the state, the board of county commissioners of any county shall 
agree to the employment of an agricultural agent approved by the dean 
of the college of agriculture of the Ohio State University." 

In a previous opinion directed to Hon. R. A. Kerr, Prosecuting Attorney, Troy, 
Olrio, dated June 21, 1919, and being Opinion Xo. 502 of this department, it was 
observed that thie provisions of the statutes governing the employment of county 
agricultural agents were in some respects inconsistent with other sections of the 
statutes governing appr>.:>priation and expenditure of money by the county commis
sioners, and these statutes being special in their application and of later enactment, 
to the extent of the inconsistency, supersede the more general provisions of other 
statutes. 

The very obvious import of the provisi•.:ms of section 9921-2, supra, is that the 
co-operative action of the county and state in the matter of employment of the 
county agent shall not be inaugurated or undertaken for a shorter period than at 
least two years, and in my opinion it is the clear intent of the statute that the com
missioners by entering into the arrangement with the state for contribution to the 
fund for the agricultural work specified, ol,ligate themselves to provide at least 
$1,000 annually for a period of at least two years, which after the affirmative action 
of the commissioners becomes an obligation imposed by the law and may not be 
disregarded. 

You inquire as to the obligation to appropriate the same amount in the year 
1919 as was appropriated in the year 1918, to-wit $1,500. It is noted that the statute 
provides that the county must raise at least $1,000 for one year "and shall give 
satisfactory assurance to the trustees of the Ohio State University that a like sum 
shall be raised for a second year," etc. 

I am of the opinkm that the term "like sum" which fixes the extent of per
formance to which the commissioners become obligated, has reference to the pre
ceding expression "at least $1,000," and th.at an appropriation of $1,000 is a compli
ance with the purport and mandate of the statute. 

You als,:> make a query as to the five year term of co-operation in the employ
ment of the county agent in reference to the case presented. This provision is 
found in section 9921-5 which authorizes a referendum by the ele.ctors of the county 
for the purpose of directing and requiring the commissioners to co-operate with 
the state in the employment of the county agent, in case the commissioners fail to 
act voluntarily in the matter, and in this connection it is provided: 

"After having established this county agent work in any c-.:>unty, the 
county commissioners of such county shall continue to make such annual 
appropriations for said work as the trustees of the Ohio State University 
may direct, not exceeding fifteen hundred dollars annually, k>r a period 
of five years." 

This provision is so obviously more drastic and so essentially different from 
that provided in the statute above considered in connection with the voluntary action 
of the commissioners that I have no trouble in reaching the conclusion that it re
lates only to cases where the agricultural extension work has been inaugurated in 
pursuance •of a referendum vote, in which case the provision for a five year period 
as well as the provision delegating to the trustees of Ohio State University the 
authority to determine the amount "not exceeding fifteen hundred dollars annually" 
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which shall be appropriated by the county commissioners are a substitute for the 
provisions of section 9921-2 G. C. which govern in case of voluntary action by the 
commissioners. 

You are therefore advised that in the case of a voluntary action on the part 
of the county commissioners, the statute contemplates an obligation t·.:> appropriate 
not less than $1,000 annually for a term of not less than two years. 

Respectfully, 
]OHN G. PRICE, 

Attorney-General. 

637. 

FOREIGN CORPORATION-PROPORTION_ OF AUTHORIZED CAPITAL 
STOCK REPRESENTED BY PROPERTY USED AND BUSINESS DONE 
DJ THIS STATE BECOMES LARGER IN AMOUNT WHEN COM
PARED WITH PROPORTION STATED IN LAST STATEMENT FILED 
-HOW FEE DETERMINED. 

Whenever the proportion of the authorized capital stock of a foreign corpora
tim1 represented by property used and business done i,i this state b1eco111es larger in 
amount than it has been, when compared with the proportioii slated in the last state
ment filed with tl~e Secretary of State, the com;pany must file a,i additional state~, 
111ent and pay a fee upo11 the amount of the increase i1I proportion, as required by 
section !85 G. C.; and iii determining whether the proportion has been increased~ 
the only statements to be considered are the last_o11e filed with the Secretary of 
State and the new one which it is proposed to file. 

CoLUMBUS, Omo, September 22, 1919. 

HoN. HARVEY C. S11uTH, Secretary of State, Columbus, Ohio. 
DEAR Srn :-Your letter ::,f recent date with respect to the rule to be followed 

by your office in computing the fee to be paid by a foreign corporation under section 
185 G. C., was duly received, and reads as follows: 

"Kindly give me the rule that should be followed by this office in com
puting the fee for a· foreign corporation under section 185 of the General 
Code of Ohio. 

For example: If an organization has filed several applications for in
crease under the "above section what proportion should be used for giving· 
said company credit for fee heretofore paid? Should the original propor
tion be used or should the proportion of the last increase filed be used, or 
should the sum of the original proportion, together with all pmportions 
of increases filed be used in giving said organization credit for the fee here
tofore paid?" 

Section 185 G. C., referred to in your letter provides that: 

"A oorporation which has filed its statement and paid the fee pre
scribed by the preceding two sections and which thereafter sh:all increase 
the proportion of its capital stock, represented by property used and busi
ness done in this state, shall file within thirty days after such increase an 
additional statement with the Secretary of State, and pay a fee of one-
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tenth of one per cent upon the increase of its authorized capital stock 
represented by property owned and business transacted in this state." 

The statement referred to in the first clause of the statute is the initial state
ment required by section 183 G. C., to be filed with the Secretary of State by for
eign corporations before doing business in this state, setting forth, among other 
things, the prop,ortion of the capital stock of the corporation represented by property 
owned and used and by business transacted in Ohio; and the fee referred ro is 
the fee of one-tenth of one per cent upon the proportion of the company's author
ized capital stock represented by property owned and used and by business trans
acted in this state, to be not Jess than $10 in any case. 

In 1915 Opinions of Attorney-General, Vol. II, page 1768, it was correctly said 
with reference to the foregoing section, that: 

· "As the section explicitly provides, the fee is to be computed not upon 
the amount •of the authorized capital stock, represented by property owned 
and business transacted in this state as increased, but 11po1t the increase 
itself. This means that whenever the 'proportion' of the authorized capital 
stock of a company represented by its property and business in this state 
* * * becomes larger than it has been, an additional statement shall be 
filed and a fee shall be paid, based not upon the new 'proportioon,' but 11po11 
the difference in amount between such new 'proportio,t' and the 'proportion' 
upon which the i'11itial compliance fee, or the last supplementary compliance 
fee may have been based." 

The first proportion, and therefore the starting point in determining whether 
or not there has been an increase in th;e proportion of the company's capital> stock 
represented by property used and business done in this state within the meaning of 
section 185 G. C., is the proportion oontained in the statement filed by the com
pany with the Secretary of State under section 183 G. C. at the time it seeks admis
sion to do business in this state. Thereafter, and as often as the company shall 
have increased the proportion of its capital stock represented by property used and 
business done in this state, just so often must an additional statement be filed and 
a fee paid on the amount of th:e increase. 

In determining whether or not an additional statement is required to be filed 
and a fee paid under section 185 G. C. the following rule should be adopted: 

Determine the present proportion of the company's capital st,ock represented by 
property used and business done in Ohio from the additional statement which the 
company is proposing to file, and if the proportion therein stated is greater in 
amount than the proportion stated in the last statement filed with the Secretary of 
State (whether such last statement be the initial or an additional statement), then 
the new additional statement should be filed and a fee paid upon the increase in 
such proportion. If there has been no increase over the amount of the last pro
portion, then the filing of an additional statement is not required. 

In other words, the only statements that need be considered by you in com
puting the fees to be paid under section 185 G. C. is the last statement which was 
filed in your office by the foreign corporatkm, and the new statement wh;ich the 
company is proposing to file. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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638. 

INHERITANCE TAX LAW-LIFE INSURANCE POLICY-BENEFICIARY'S 
INTEREST NOT TAXABLE SUCCESSION-=-INSURANCE POLICY PAY
ABLE TO ESTATE OF INSURED TAXABLE-WHEN PROCEEDS OF 
POLICY PAYABLE TO ONE BENEFICIARY DURING [HIS LIFE AND 
THEREAFTER TO ANOTHER, DEATH OF FIRST BENEFICIARY DOES 
NOT GIVE RISE TO TAXABLE SUCCESSION AS AGAINST SECOND 
BENEFICIARY-WHEN SAME IS TAXABLE SUCCESSION. 

1. The beneficiary's interest in a life insurance policy payable to such bene
ficiary is noti a taxable succession under the inheritance tax law. 

2. If an insurance policy is payable to the estate of the insured the succes
sions thereto are taxable under the inheritance tax law; but the insurance com
pany may pay the procefds of the policy to the executor or admiwistrator without 
notifying the Tax Commission and retaining a sufficient amount thereof to pay 
the inheritance tax. 

3. When the proceeds of the policy are according to its terms payable to one 
beneficiary during his life and thereafter to another, the death of the first berw
ficiary does not give rise to a taxable succession as against the second beneficiary. 

If, however, the proceeds of the policy are according to its terms payable t.o 
the estate of the insured or to· the estate of the beneficiary after the death of the 
latter, then the successions occurring through the estate of such second decedent 
constitute "property within this state" which is taxable under the inheritance tax 
law, if such second d-ecedent was a resident of this state, or if it is necessary for 
the personal representatives entitled to enforce the claim to resort to the courts 
of this state for the purpose of enforcing it. Such necessity would seem to arise 
only in the event that the insurance company was organized under the laws of' 
Ohio and did business in no other state. No other fact, such as the residence of 
the successor, would be sttffic:ient to siibject the succession to taxat-ion under the 
laws of Ohio. 

CoLUllmus, OHIO, September 22, 1919. 

Tax Commission of Ohio, Columbus, Ohio. 

GENTLEllIEN:-You have requested the opinion of this department upon the 
following questions relative to the interpretation of the inheritance tax law: 

"1. Life insurance policies are frequently written 'payable on re
ceipt of due proof at the death of the insured to Mary Doe if living at the 
death of the insured, otherwise to the executors, administrators or as
signs of the insured.' The law levies a tax on succession by deed, grant 
sale, assignment or gift (See Sec. 5332-3). In your opinion does the 
succession to a beneficiary under a policy of life insurance fall within 
the terms of this section? If so, in connection with insurance payable to 
a beneficiary or to the estate of the insured under a policy containing 
the above quoted beneficiary provision, is the company required to retain 
the tax, or to notify the tax commission or the county auditor of the pay
ment? 

2. Under the provisions of the policy contracts, sums payable at the 
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death of the policy holder are frequently left with the company to be 
paid in installments to the beneficiary. In the event of the death of the 
beneficiary any balance of such sums remaining unpaid may be pay
able, under the terms of the contract, either to the estate of the in
sured, or to the estate of the beneficiary, or to a third person. Will 
you please advise us whether, in your opinion, such sums passing on 
the death of the beneficiary are under the provisions of sections 5331 
and 5332 to be deemed 'intangible property'; and if so, are they to be 
deemed 'property within this state?' 

First-If passing on the death of a non-resident of Ohio to a non
resident of Ohio. 

Second-If passing on the death of a non-resident of Ohio to a resi
dent of Ohio. 

Third-If passing on the death of a resident of Ohio to a non-resident 
of Ohio." 

In the opinion of this department the accrual of a right of action in behalf 
of the beneficiary of a life insurance policy against the company on account of 
the death of the assured, is not a taxable succession under the inheritance tax 
law. Section 5332 G. C. as amended in that act, mentions the successions tax
able thereunder. Summarizing its provisions it appears that the following are 
the taxable successions: 

(1) By will or intestacy. 
(2) By gift in contemplation of death or intended to take effect in 

possession or enjoyment at death. 
(3) By the exercise of a power of appointment or failure to exer

cise it. 
(4) By the accrual of the right of survivorship in case of jointly 

held property. 
(5) By the extinction of a prior interest or charge detem1inable 

by death or at a period ascertainable by reference to death. 

Obviously life insurance does not come under any of these headings unless 
it be that of gift, etc. The following is a full quotation of this part o( section 
5332 G. C.: 

"3. When the succession is to property from a resident or to prop
erty within this state from a non-resident by deed, grant, sale, assign
ment or gift, made without a valuable consideration substantially 
equivalent in money or money's worth to the full value of such prop
erty: 

(a) In contemplation of the death of the grantor, vendor, assignor, 
or donor, or 

(b) Intended to take effect in possession or enjoyment at or after 
such death." 

The succession must take place as to property which passes from a person 
to the successor by a stipulated mode. This is not the case with a life insurance 
policy payable to a beneficiary. The assured does not give, grant, assign or sell 
any part of his property to the beneficiary. He makes a contract with the in
surance company whereby in the event of his death, the insurance company 
agrees to pay to the beneficiary. The assured never had the right of action 
which the beneficiary has upon the happening of his death, and therefore that 
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right of action does not pass from the decedent to the beneficiary, either at death 
or at any other time. In fact, the only thing which passes to the beneficiary is 
a thing which has no existence until the death occurs. 

It is true that the beneficiary may have a vested interest in the policy to 
the extent that in the absence of any clause in the policy reserving the right so 
to do, the assured may not change the beneficiary without the consent of the 
latter when there is an insurable interest on the part of the beneficiary in the 
life of the insured. So also in such case the beneficiary has the right to keep 
up the premiums on the policy, though the assured has defaulted but this is be
cause of the insurable interest on the part of the beneficiary in the life of the 
assured. 

Tyler v. Treasurer L. R. A. 1917D, 633, and Note. 
Matter of Parsons, 117 App. Div. (N. Y.) 321. 
Matter of Elting 140 N. Y. S. 238. 

It is otherwise if the policy is payable to the estate at the time of the death. 
Then it becomes a part of the estate and is something which the testator dis
poses of or in case of intestacy something which passes by the intestate laws of 
the state. 

It follows that the policy quoted in your first question would afford ground 
for the imposition of the inheritance tax only in the event that its proceeds 
should become a part of the estate of the assured. In that event you further in
quire whether it would be the duty of the insurance company to retain the tax 
or to notify the tax commission or the county auditor of the payment. In the. 
opinion of this department it would not be the duty of the insurance company 
to do so if the company is subject to the laws of Ohio. 

Section 5348-2 of the new inheritance tax Jaw provides: 

"No * * corporation * * or other institution * * having in 
possession or 

0

in control or custody * * assets or property belonging 
to or standing in the joint names of a decedent * * shall deliver or 
transfer the same to any person whatsoever whether in a representative 
capacity or not, * * without retaining a sufficient portion or amount 
thereof to pay any taxes * •, and unless notice • * be served upon 
the tax commission * *." 

As previously pointed out, the insurance company has no assets or property 
belonging to the decedent. It merely owes a debt to the decedent's estate. This 
section is not broad enough in my opinion to apply to all debtors of the decedent's 
estate and to prevent them from paying to the administrator amounts due from 
them to the estate. In other words the phrase "assets or property" does not in 
the opinion of this department include debts. At the instant of death the right 
of action on the policy in favor of the estate is an asset of the estate-not of the 
insurance company; as 'to the latter it is a liability. The payment of a chose in 
action by the debtor is not the transfer of assets belonging to the creditor. For 
this reason the last part of your first question is answered in the negative. 

Coming now to your second question it is to be observed that what has been 
said in answer to your first question makes it clear that the payment of the in
stallments to the beneficiary by the company does not constitute a succession to 
property taxable under the act, as far as the relation between the beneficiary and 
the deceased assured is concerned. 

However, a new question arises, namely, as to whether the payment over 
after the death of the first beneficiary to the estate of the decedent, or to a third 
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person constitutes a taxable succession. It can come under none of the headings 
of section 5332 G. C. unless it be the last heading thereof, viz.: 

"When any property shall pass subject to any charge, estate or inter
est determinable by the death of any person or at any period ascertain
able only by reference to death, the increase accruing to any person, in
stitution or corporation, on the extinction and determination of such 
charge estate or interest shall be deemed a succession taxable under the 
provisions of this subdivision of this chapter, in the same manner as if 
the person, institution or corporation beneficiary entitled thereto had 
then acquired such increase from the person from whom the title to their 
respective estates or interests is derived." 

In the opinion of this department this part of the statute does not apply. It 
will be observed that in order for it to have application property must pass sub
ject to a charge or estate. In the case of an insurance contract of the kind 
described in your second question there are merely successive beneficiaries, the 
rights of each one of whom are fixed by the same instrument, viz.: the original 
policy or some election referable, thereto. The death of one such successive 
beneficiary does not cause any property to pass to the next in succession. True, 
by that event the rights of the deceased beneficiary terminate and new rights 
arise in his successor as beneficiary. But by this process no rights which for
merly devolved upon the first of them devolve upon the second. The situation 
is rather that separate and distinct rights arise than that a single right devolves 
by succession upon a new person. Thus, if at the time of the death of the first 
beneficiary a payment then due had not been made the personal representatives 
or legatees of the first beneficiary would be entitled to that payment, and not 
the second beneficiary. 

For these reasons, then it is the opinion of this department, as heretofore 
stated, that no tax is imposed by the new inheritance tax law upo:ii the accrual 
of rights in secondary beneficiaries under policy contracts like those referred to 
in your second question. 

Of course if the policy contract is such that the estate of the insured or the 
estate of the beneficiary becomes entitled to the remaining installments or pay
ments the law would apply and such rights of action would constitute property 
of the estate of the insured or that of the original beneficiary, as the case might 
be. In such event, the remaining points suggested in your second question would 
arise. Clearly, if the person whose estate is entitled to the remaining payments, 
be that person the insured or the original beneficiary, was a resident of Ohio ~ 
described in the third case put by you, the right of action would be "property 
within this state" because its succession would be directly subject to and governed 
by the law of this state with respect to the administration of the estates of 
deceased persons. This would be true whether the ultimate successor to the 
property through the estate in question were a resident of this state or not. In 
short, the situation would be the same as In the case of any other chose In action 
belonging to the estate in question. 

The other two cases stated In your second question are those wherein the 
person whose estate receives the benefit of the deferred payments is a non
resident of Ohio. The first of them supposes also that the ultimate successor is 
a non-resident of this state. Under these circumstances, the only ground for 
holding that the claim constitutes "property within this state" would be that the 
contract was either made in this state or was with a company organized under 
the laws of this state. It Is true that paragraph 3 of section 5331 uses very broad 
language, as follows: 
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" 'Within this state', * * * when predicated of intangible prop
erty, (means) that the succession thereto is, for any purpose, subject to, 
or governed by the law of this state." 

Such a theory would not be without the support of judicial authority. Thus, 
it has been held that ordinary debts due from residents to non-resident 
decedents are "property within the state" for purposes of inheritance taxation. 

People ex rel. Graff vs. Probate Court, 128 Minn. 371; 
Blackstone vs. Miller, 188 U. S. 189; 
Matter of Daly, 100 App. Div., 373; 

Affirmed 182 N. Y. 524. 

!However, in the face of these authorities the Court of Appeals of New York 
has held that the mere fact that the insurance company is a New York corpora
tion is not sufficient to subject the matured claim under the insurance policy 
issued by it to the inheritance tax law of New York when the decedent was a 
non-resident of that state. 

Matter of Gordon 186 N. Y. 471; 
Matter of Rhoades 190 N. Y.. 525. 

Without quoting from the Gordon case it is sufficient to observe that the 
other cases mentioned were distinguished upon the ground that in all of them 
the creditor was under the actual necessity of coming to the taxing state for the 
purpose of enforcing his claim; whereas in the case of the insurance company 
then before the court the personal representatives of the policy holder could 
obtain judgment against it in the foreign state and there get satisfaction, 
inasmuch as the company had both subjected itself to the laws of that state for 
jurisdictional purposes and placed on deposit there sufficient assets to guarantee 
the payment of all claims against it due to citizens of that state. 

It is the opinion of this department that the answer to the question now 
under discussion depends upon whether or not the company issuing the policy 
is doing business elsewhere than in Ohio, and particularly in the state where the 
personal representatives of the decedent reside. If so, the claim is not "property 
within this state" on the principle laid down in the case last cited; if not, the 
claim is "property wi1!hin this state" for the purpose of the inheritance tax law 
upon the principles of the other decisions cited; that is to say, the succession 
to that property is subject to the law of this state for the purpose of enforcement 
of the claim, and this is sufficient to bring it within the scope of the inheritance 
tax law. 

If the company is not an Ohio company and the decedent was not a 
resident of Ohio, it is the opinion of this department that no other fact 
could constitute a policy contract in the hands of the personal representa
tives of a decedent "property within the state." The contract might have been 
originally entered into in this state or otherwise referable to the laws of this 
state for its construction, but that would not give the courts of this state juris
diction over its enforcement for any purpose nor jurisdiction over the adminis
tration of the estate. Nor would the fact that the ultimate successor might re
side in this state be significant. In the first place, the claim itself in the single 
instance in which a tax could apply at all (viz.: where the proceeds of the pol
icy become payable to the estate) would vest for remedial purposes in the execu
tors or administrators of the decedent. In other words, the next of kin or 
residuary legatee could not directly enforce the claim. Therefore, the fact that 
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be might reside in Ohio would of itself confer no jurisdiction upon the Ohio 
courts, much less necessitate recourse to those courts for the enforcement of 
the claim in his behalf. In the second place, it is true almost as a universal 
ruie that the residence of the successor is an immaterial fact for the purposes of 
the inheritance tax law. It is the residence of the decedent which is in all cases 
material for that purpose, and not that of the successor. 

For these reasons then, save in the hypothetical case stated, an insurance 
policy passing on the death of a non-resident of Ohio through his estate to a 
non-resident of Ohio or to a resident of Ohio would not be "property within this 
state." 

Respectfully, 
JOHN G. PRICE, 

A.Uorney-General. 

639. 

MUNICIPAL CORPORATION - NON-CHARTER CITY- RESOLUTION OF 
COUNCIL ALLOWING ITS CLERK "THE SUM OF T\VENTY-FIVE CENTS 
FOR EACH NOTICE WRITTEN AND SERVED WITHIN CORPORATION 
LIMITS"-RECEIVE TWENTY-FIVE CENTS FOR WRITING AND SERV
ING NOTICE-COUNCIL MAY PROVIDE PER DIEM RATE IN SERVING 
NOTICE OUTSIDE CORPORATE LIMITS-MAY NOT PROVIDE AUTO
MOBILE' EXPENSES IN ADDITION TO SUCH PIDR DIEM COMPENSA
TION. 

1. Under a valid resolution of a non-charter city council allowing to its 
clerk "the sum of twenty-five cents for each notice WRITTEN A.ND SERVED 
within the corporation limits," such clerk may not legally receive that amount 
for writing the notice and a like amount for serving the notice.. 

2. In fixing the compensation of its clerk under section 4210 G. O., sttch 
council may legally provide for a per diem rate in serving such notices outside 
the corporate limits. 

3. Such council may not legally provide for the payment of such clerk's 
automobile expenses in addition to such per diem compensation, as section 4210 
G. 0., contains no provision, for allowing expenses. 

CoLu~rnus, OHIO, September 22, 1919. 

Bureau of Inspection and Supervision of Public Offlces, Columbus, Ohio. 
GENTLE~IEN:-Acknowledgment is made of the receipt of your recent request 

for the opinion of this department, as follows: 

"1. Can an assistant clerk of council under authority herein (sec
tion 3818 G. C.) legally draw fees for writing notices and additional 
fees for serving notices? 

"2. Is the $3.00 per day for serving notices outside the corporation 
legal? 

"3. Is the automobile expense in addition legal?" 

Sections 4210, 4213 and 3818 G. C. are pertinent. 
Section 4210 in part provides that the members of the council 
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"shall elect • * • a clerk, and such other employes of council as may 
be necessary, and fix their duties • • * and compensation. The 
officers and employes of council shall serve two years." 

Section 4213 prohibits the increasing or diminishing of the salary of a clerk 
or employe of the city council during the term for which he is elected or ap
pointed. It may be observed that it is the salary of such clerk which may not 
be increased or diminished. The term "salary," as used in this connection, has 
been construed as meaning a certain definite fixed amount and not to include 
fees for services, the el(tent and time of perfomance of which are uncertain. 
'I'he term "compensation" which may include a salary, is thus construed to be a 
broader term than salary. It must also be noted that for this inhibition to apply 
to a clerk, he must have a term or definite period of employment. 

So far as the inhibitions of section 4213 may apply to the facts stated in 
your inquiry, without specific facts being stated, it may be said that if in the 
resolution electing the assistant clerk of council a salary for such assistants was 
fixed and his duties were also fixed in that resolution, so as to include those 
services performed under section 3818 G. C., then such assistant clerk's salary 
could not be increased or diminished during his term and if such facts exist, 
the answer to your first question must be in the negative. 

On the other hand, if the council, acting under section 4210, which author
izes the election of an assistant clerk and the fixing of his duties and compen
sation, fixed a salary, but did not fix the duties of the assistant clerk under sec
tion 3818, a different conclusion will result. 

Section 3818 in part provides: 

"A notice of the passage of such resolution (improvement resolu." 
tion) shall be served by the clerk of council or an assistant upon the 
owner of each piece of property to be assessed in the manner provided 
by law for the service of summons in civil actions." 

From other facts stated in your letter, it is inferred that your questions 
relate to non-charter cities, to which this opinion is accordingly confined. 

Under the terms of the section last quoted, the service of such notice is 
made the duty of the clerk or his assistant and council is powerless to charge 
any other office or employe with this duty. It may, however, appoint or desig
nate a certain clerk or assistant clerk, as the person to serve them. 

Section 4210 empowers council to fix the duties of .the clerk and assistant 
clerk, but this section, construed with other sections imposing certain statutory 
duties upon the clerk, must be understood as if it read that "the members of 
council shall fix their duties in ad,dition to those duties imposed by law." 

In any event, whether the service be considered as a duty imposed by statute 
or by council under this section, it must be remembered that council alone has 
full authority to fix the compensation for the performance of both kinds of 
duties. 

In the absence of further facts as to the contents of the resolution of the 
city council, fixing the duties and compensation of the assistant clerk, it is 
impossible to answer your question categorically. But in addition to the condi
tional ans·wer above given, it may be added that if at the time council 
fixed the duties and compensation of the assistant clerk, it fixed a gen
eral salary and at the same time included in the duties of the assistant clerk 
the duty of serving the notices referred to in your question, then it would fol
low that the salary of the assistant clerk could not be increased or diminished 
during his term. This also is on the assumption that as to the form and manner 
of the resolution council proceeded according to law. The form of your question 
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indicates that your bureau desires information also as to the amount which 
would be payable to the assistant under the resolution, if it is held to be a valid 
exercise of the municipal power. The resolution provides for the payment of 
the sum of 25c for each notice "written and, served," and you inquire if the 
clerk may draw fees for writing the notice and an additional fee for serving 
the same. 

This question must be answered by consideration of the terms of the reso
lution. The resolution provides not 25c for writing a notice and 25c for serv
ing the same. This is not ambiguous and before the amount mentioned is pay
able, the notice must be written and served. To hold that the assistant clerk 
is entitled to a fee of 25c for writing and an additional fee of the same amount 
for serving the notice would be to construe the ordinance to read that he shall 
be entitled to 50c for each notice written and served,, This construction would 
do violence to plainly expressed meaning of the resolution and cannot be 
adopted. 

Therefore, this department is of the opinion that the assistant clerk is not 
entitled to additional fees for serving notices. 

Your second inquiry questions the power of the city council to fix a per 
diem compensation for the clerk or his assistant under section 4210 G. C., supra. 
This section does not restrict the council in fixing such compensation to fixing 
it in any particular manner; in the exercise of its discretion it could fix a regu
lar salary or a schedule of fees on what might be termed a "piece-work plan." 
The term compensation, as construed by the courts, includes the idea of a definite 
salary as well as fees for particular services. In view of the discretion vested 
in the council in this matter, no reason is apparent why it could not legally 
make a per diem compensation. 

Your third question involves the legality of that part of the resolution of 
the council which sought to allow the assistant clerk his automobile expenses in 
serving such notices outside of the city of Marion. 

It is the settled policy of this state, evidenced by numerous decisions of the 
supreme court, that compensation for public service can only be paid pursuant 
to laws authorizing such payment. (See opinion No. 85, dated March 1, 1919, 
directed to your bureau.) See also State vs. Maharry, 97 0. S., 272, where, after 
holding public money to be a public trust fund, the supreme court held: 

"Said trust fund can be disbursed only by clear authority of law." 

The proper rule of construction, where the authority to expend public funds 
is in doubt, is plainly stated in the third syllabus of the case of State vs. Pierce, 
96 0. S., 45, as follows: 

"3. In case of doubt as to the right ·of any administrative board 
to expend public monies under a legislative grant, such doubt must be 
resolved in favor of the public and against the grant of power." 

True, the city council is not an administrative board, but in the matter in
volved in this opinion is exercising a delegated power, and it is suggested would 
be held to the same rule. 

The allowance and payment of expenses to public employes stand on no 
different footing. In Richardson vs. State, 66 O. S., 111, the court say: 

"To make such expenses an additional burden on the public funds 
would require a plain and unequivocal provision of the statute. An in
tention to do so will not be inferred." 
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Again on page 113, speaking of the personal expenses of a county commis
sioner, it was observed: 

"It is a fair inference that if it had been intended to reimburse the 
commissioner for expenditures of his character, the legislature would 
have expressed that intention in plain terms. It is well settled that the 
compensation of public officers cannot be enlarged, by implication, be
yond the terms of the statute." 

Section 4210 authorizes the council to fix compensation for the clerk and 
assistant clerk of council. The word "compensation" is understood to mean 
that which the state pays the employe in consideration of a given service and 
does not ordinarily include expenses. The courts of this state have repeatedly 
held that clear authority must exist before officials' expenses may be paid bY 
the state. It follows that the council is without authority to allow or fix, as a 
charge upon the public funds, anything in addition to that authorized by law, 
and that payment to the assistant clerk of his automobile expenses, in serving 
such notices, is illegal. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

0 

640. 

INHERITANCE TAX-PROBATE. COURT WITHOUT AUTHORITY TO COM
PEL RECORDATION OF CERTIFIED COPIES OF FOREIGN W',ILLS AND 
OF APPOINTMENT OF EXECUT'ORS OR ADMINISTRATORS AS A 
CONDITION PRECEDENT TO EXERCISE OF JURISDICTION OF NON
RESIDENTS UNDER SAID LAW. 

Probate courts are wit·hout authority to compel the recordation in theli11 
offi,ces of certified copies of foreign wills and of the appointment of executors 
or administrators, as a condition precedent to the exercise of jurisdiction to 
determine the inheritance tax, in case of the estates of non-resident decedents. 

CoLul\rnus, OHIO, September 22, 1919. 

Tax Commission of Ohio, Colu·mbus, Ohio. 
GEXTLEMEN:-1 acknowledge the receipt of Your letter of Sep_tember 4th 

enclosing a copy of your Forin No. 1 which has been prescribed by the Commis
sion for use solely in connecion with the determination as to the liability to in
heritance tax of the succession to stock in Ohio corporations or other Ohio 
property where the same is part of the estate of a non-resident decedent. 

You state that your practice is to have such petition prepared by the legal 
representatives (executor or administrator) of the estate and forwarded to the 
Commission, by whom the same is filed in the probate court of the county in 
which the corporation is located or in which the property may lie. 

In this connection you make the following inquiry: 

"In the case of a decedent who died testate, must a certified copy of 
the will and of the appointment of the executor be filed and recorded in 
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~he court whose jurisdiction is invoked at the time of or prior to the 
exercise of such jurisdiction? 

In the case of a decedent who died intestate, must a certified copy 
of the appointment of the administrator similarly be filed and recorded?" 

There is nothing in the inheritance tax law requiring a foreign administra
tor or executor, as a condition of applying to the probate court of the proper 
county for the determination of the tax, to have a copy of the evidence of his 
official authority, including in the case of an executor a certified copy of the 
will, filed and recorded in such court. A certified copy of the will is, of course, 
necessary in case of testate successions, and such copy is provided for in the 
Commission's blank form as evidence to accompany the petition. 

Foreign executors and administrators are entitled to "commence and prose
cute an action or proceeding in any court in this state" in their capacity as 
such, "in like manner and under like restrictions, as a non-resident is permitted 
to sue." (Section 10769 G. C.) 

It is true that a foreign will when offered for probate must be recorded; but 
I am aware of no authority in the probate court to compel a foreign executor to 
offer a will for probate as a condition of assessing the tax. 

It is the opinion of this department that probate courts are without author
ity to compel the recordation in their offices of certified copies of foreign wills 
and of the appointment of executors or administrators, as a condition precedent 
to the exercise of jurisdiction to determine the tax, in the case of the estates of 
non-resident decedents. 

Respectfully, 
Jonx G. PRICE, 

At-torney-General. 

641. 

COUNTY CHILDREN'S HOME-WOMAN MAY BE LEGALLY APPOINTED 
TO BOARD OF TRUSTEES. 

1. A count11 children's horne established under sections 3077 G. C., et seq., 
is an institiition established by a political subdivisi,:.>n of the state, involving the 
interests or care of children, wit·hin the rneaning of Sec. 4 of Art. XV of the 
Constitution of Ohio. 

2. By reason of said constitutional provision, a wornan or wornen may be 
legally appointed to a board of trustees of a county children's home. 

CoLu~mus, Onro, September 22, 1919. 

Hox. ,vATsox H. GREGG, Prosecuting Attorney, Cambridge, Ohio. 
DKAR Srn:-Your letter of September 8 is at hand, reading thus: 

"May a woman or women be legally appointed to a board of trustees 
of a children's home in Ohio? Please let me have your opinion on this 
matter right away. See section 3081, pertaining to the appointment of 
trustees." 

It is assumed that your query relates to the board of trustees of a county 
children's home, established under authority of section 3077, et seq., G. C. 

Section 3081 G. C., to which you refer, reads as follows: 
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"When the necessary site and buildings are provided by the county, 
the commissioners shall appoint a board of four trustees, as follows: 
One for one year, one for two years, one for three years, and one for 
four years, from the first Monday of March thereafter. Not more than 
two of such trustees shall be of the same political party. Annually 
thereafter on the first Monday of March, the county commissioners shall 
appoint one such trustee, who shall hold his office for the term of four 
years and until his successor is appointed and qualified." 

While you do not expressly so state, it is probable that your query is· occa
sioned by the provision in said section that: 

"Not more than two of such trustees shall be of the same political party." 

It is unnecessary, however, to give further consideraion to said language, 
in view of the provisions of Sec. 4 of Art. XV of the Constitution of Ohio, reading 
thus: 

"No person shall be elected or appointed to·any office in this state 
unless possessed of the qualifications of an elector; provided that women 
who are citizens may be appointed as members of boards of, or to posi
tions in, those departments and institutions established by the state or 
any political subdivision thereof involving the interests or care of 
women or children or both." 

Relative to the question of who are "citizens," attention is called to Sec. 1 
of Art. XIV of the Constitution of the United States, which says in part: 

"All persons born or naturalized in the United States, and subject 
to the jurisdiction thereof, are citizens of the United States and of the 
state wherein they reside." 

That a county children's home is an institution esablished by a political 
subdivision of the state, and involves the interests or care of children, clearly 
appears from a reading of sections 3077 et seq. G. C. A detailed discussion of 
these sections is deemed unnecessary. Attention is called particularly to section 
3089 G. C., which says: 

"The home shall be an asylum for children under the age of eighteen 
years, of sound mind and not morally vicious and free from infectious 
or contagious diseases, who have resided in the county not less than one 
year, and for such other children under such age from other counties in 
the state where there is no home, as the trustees of such home and the 
persons or authority having the custody and control of such children, 
by contract agree upon, who are, in the opinion of the trustees, suitable 
children for admission by reason of orphanage, abandonment or neglect 
by parents, or inability of parents to provide for them. In no event shall 
a delinquent or incorrigible child, be committed to or be accepted by such 
home. If an inmate of such home is found to be incorrigible, he or she 
shall be brought before the juvenile court for further disposition. Par
ents or guardians of such children shall in all cases where able to do 
so, pay reasonable board for their children received in such children's 
home." 
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That the Supreme Court of Ohio regards the constitutional provision above 
quoted (Sec. 4, Art. XV, Ohio Constitution) self-executing, appears from the case 
of State ex rel. :McNamara vs. CampbeJI, 94 0. S. 403 and also from the case of 
State ex rel. Taylor vs. French, 96 O. S. 172. In the last mentioned case the 
court at p. 180 says: 

"• • the amendment adds a proviso 'that women who are citizens 
may be appointed as members of boards of, or to positions in, those de
partments and institutions established by the state or any political sub
division thereof involving the interests or care of women or children or 
both.' The proviso expressly concerns the appointment of women to the 
places named, and authorizes the appointment of women who are not 
electors." 

You are therefore advised that a woman or women may be legally ap
pointed to a board of trustees of a county children's home. 

RespectfuJiy, 
JOHN G. PRICE, 

.At;torney-General. 

642. 

TAXES AND TAXATION-WHERE CORPORATION 'I'AKES SUBSCRIPTION 
TO ITS STOCK ON BLANK FORM TO WlHICH IS ATTACHED NEGO
TIABLE PROMISSORY NOTE-WHETHER OR NOT SUCH LEGAL 
CLAIMS SHOULD BE LISTED AS CREDITS TO BE TAXED-ALSO 
WiHETHER STOCK SUBSCRIPTION IF NOT ACCOMPANIED BY PROM
ISSORY NOTE, IS TAXABLE CREDIT AGAINST COMPANY. 

Where a corporat'ion takes subscriptions to its stock on a blank form to 
which is attached, a negotiable promissory note which the subscriber is also re
quired, to sign, and, it is apparent from ·the provisions of both the note and, t;he 
subscription t•hat the former is not accepted, in payment of the latter, the claim 
for the unpaid, subscription constitutes the only taxable asset of the corporation 
and, constitutes "personal property" from which its d,ebts may not be d,ed,ucted,. 

If the note should, be detached, and, negotiated, the only effect of such trans
action for taxation purposes would, be to diminish or wipe out the taxable asset 
by crediting on the subscription contract the amount received, by the corporation 
through the negotiation of the note. 

COLUMBUS, Omo, September 22, 1919. 

Tax Commission of Ohio, Columbus, Ohio. 
GENTLE:MEN:-Acknowledgment is made of the receipt of two letters from 

the Commission, one under date of August 16th enclosing copy of a stock sub
scription blank and copy of a promissory note used by a certain corporation in 
taking subscriptions to its capital stock, and requesting the advice of this de
partment as to whether the promissory notes taken in this way are "legal claims 
and demands which should be listed by the company in determining the amount 
of its credits to be taxed;" and also "whether the stock subscription itself, if 
not accompanied by the promissory note, should be taxed as a credit against the 
company;" the other letter of date August 20th calls attention to the opinion or 
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my predecessor found at page 714 of the Opinions of Attorney General for the 
year 1918, which the Commission states was overlooked when the opinion was 
requested. In connection with this information the Commission requests the 
advice of this department as to whether or not the previous opinion is agreed to. 

The previous opinion thus mentioned held in effect that unpaid subscriptions 
to the capital stock of a private corporation and sums due under executory con
tracts for the purchase of such stock made with the corporation do not consitute 
"credits" of the corporation from which its debts may be deducted, but consti
tute "personal property" of the corporation from which its debts may not be de
ducted. This opinion was based upon the definitions of the term "personal prop• 
erty" found in section 5325 of the General Code and the term "credits" found in 
section 5327 thereof. The one definition constitutes "the capital stock" of a cor
poration ·'personal property;" the other excludes from the debts which may be 
deducted by an individual taxpayer in making up his taxable "credits" "an 
unpaid subscription to the capital stock of a joint stock company." It was con
cluded that though such unpaid subscriptions are naturally debts of the sub
scriber and credits of the corporations, they have been otherwise classified for 
property taxation purposes, just as money secured by mortgage on real estate, 
bonds and money on deposit subject to payment on demand, all of which broadly 
considered are "credits," have been otherwise classified for such purposes. 

With this conclusion and the reasoning in support of it I agree. The pre
vious opinion, however, does not afford a complete answer to the question now 
submitted. In this case the corporation has not been content with the legal 
claim or chose in action arising on the making of an ordinary contract of sub
scription to its capital stock, but has in addition taken a promissory note of 
similar tenor, thus adding to the primary claim the element of negotiability. 

The following is a quotation of the essential parts of the instruments thus 
employed: 

"STOCK SUBSCRIPTION 

"I hereby subscribe for and agree to take ............shares of the 
capital stock of ............................ company and agree to pay 
therefor ...................... per share, payable as follows: Twenty-
five per cent. (25%) with this subscription and twenty-five per cent. 
(25%) quarterly until paid in full. 

The certificate for the above stock shall be issued by * * when 
payment in full of this subscription is made. 

* * * 
No agreements or stipulations other than those printed hereon shall 

be binding upon the company. * * * The damages accruing upon a 
breach of this contract by the subscriber being difficult of ascertainment, 
it is agreed that twenty per cent. (20%) of his subscription shall, upon 
default by the subscriber, be retained by the company as liquidated 
damages, and that the stock covered by the said subscription may 
be issued and sold at public or private sale and the proceeds ap
plied to the payment of any balance due upon said subscription 
or said, note; any overplus after defraying all expenses of said sale to be 
returned to the subscriber. * *" 

NOTE 

For value received, I hereby promise to pay to The............. . 
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company, or order, the following sums of money at the times herein 
specified, to wit: 

$...••.......•.••••.• ....................19 ... . 
$ ................... . . ...................19 ... . 
$ ................... . . ................... 19 ... . 
$ ................... . . ................... 19 ... . 

with interest after maturity at 6% per annum, payable semi-annually. 
Payable at the office of The .................... : ........ company. 
In case of failure to pay any installment of this note when due, this 

entire note shall become immediately due and payable without further 
action or demand on the part of the holder of the same, and I hereby 
make, constitute and appoint the president of The................... . 
company, my true and lawful agent and attorney, hereby giving and 
granting to said agent full power and authority to issue and endorse said 
stock certificate in my name, for the purpose of effecting said sale, as
signment and transfer. 

It further appears that when executed the stock subscription and the note
are on a single sheet of paper, but separated from each other by perforations so 
that the note can be detached from the stock subscription. 

The first question which arises is as to whether or not at the time of thee 
execution of these instruments the note constitutes payment of the stock sub
scription. The general rule of law relative to payment which obtains in Ohio 
and most of the states is to the effect that the giving of a negotiable note is not 
regarded as payment either of a pre-existing debt or of one contemporaneously 
created, unless the intention to treat it as a payment affirmatively appears. Here· 
there is nothing to overthrow this presumption; but on the contrary it is very 
clear from the recitals of both instruments that the subscription contract is to• 
remain undischarged, notwithstanding the giving of the note. It is therefore 
unnecessary to investigate the question as to whether or not an Ohio corporation 
may lawfully receive payment in satisfaction of subscriptions to its capital 
stock by taking promissory notes. 

It is clear therefore that in the inception of such a transaction the corpora
tion possesses what might appear to be two distinct claims-one on the sub
scription contract and the other on the note. Yet there is but one debt or pri
mary obligation subsisting between the parties, namely, that arising by virtue
of the subscription. At the outset at least the note is a collateral undertaking 
apparently intended to secure the performance of the principal obligation. 

Now it is believed to be clear that for taxation purposes the corporation 
would not be required to list the value of the subscription contract as personal 
property and also to list the value of the note considered as an independent 
chose in action among its taxable credits; for between the parties the note is not. 
an independent chose in action; it is merely a negotiable promise to pay the 
original subscription and any defense available to the subscriber on the sub
scription contract would also be available. to him on the note, as between the· 
parties. 

It follows from this that when the corporation has both the note and the
subscription contract in the case of a given subscription the note is to be ignored 
for taxation purposes and the asset possessed by the corporation treated as 
personal property on the principles laid down in the former opinion. 

The commission also inquires, however, regarding the course to be pursued 
when the corporation retains the subscription contract but has parted with the-
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note. The same answer is to be given to this question, qualified, however, by 
the statement that if the note has been negotiated by the corporation for a valu
able consideration the proceeds of such negotiation should be credited on the 
subscription contract. This would be the right of the subscriber and it would 
follow that pro tanto his subscription contract would be discharged and his lia
bility on such contract limited to the difference, if any, between the amount re
ceived by the company through the negotiation of the note plus his other pay
ments and the total amount of the subscription. This, difference, to the extent 
the claim might be collectible, would, as assets of the company, constitute a part 
of its personal property for the purpose of taxation. 

Respectfully, 
Jon:; G. PRICE, 

A.Uorney-General. 

643. 

WORKMEN'S COMPENSATION ACT-AMENDMENT OF SECTIOIN 1465-79 
G. C. INCREASING MAXIMUM WEEKLY PAYMENTS IN CASE OF TEM
PORARY TOTAL DISABILITY-NOT' APPLICABLE TO INJURIES RE-· 
CEIVED PREVIOUS TO DATE SAID AMENDMENT BECAME EFFECTIVE 
-LIMITATION IN SECTION 1465-72a G. C. NOT APPLICABLE UNTIL 
LAW BECAME EFFECTIVE. 

1. The arnendment of section 1465-79 G. a. which raises the maximum 
weekly payments in case of temporary total d,isability from $12.00 to· $15.00 does 
not apply to injuries received, previous to the date that said, amend,ment became 
effective. 

2. The limitation found in section 1465-72a G. 0. does not apply to injuries 
received previous to the aate that said section became effective. 

COLU::IIBUS, OHIO, September 22, 1919. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-! am in receipt of your communication requesting my opinion 

upon the following questions: 

"First, the amendment to section 1465-79 raises the maximum weekly 
rate of compensation from $12.00 to $15.00, but does not specifically 
state whether it will apply only to injuries actually received on and 
after August 14, 1919, or whether it will relate and apply to injuries sus
tained prior to the above mentioned date where disability continued be
yond said date. We should also like to have your opinion as to whether 
such amendment will apply to cases of injury sustained prior to August 
14, 1919, which may be re-opened after that date for the allowance of 
further compensation. 

We should also like to have your opinion on section 1465-72a, which 
contains no provision as to whether it will cover cases of injury sus
tained more than two years prior to August 14, 1919, or whether it will 
only apply to cases of injury which arise on and after August 14, 1919, 
and in which no report is made until more than two years after that 
date." 
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Your first inquiry relates to the amendment of section 1465-79 G. C. (108 
0. L., 313). which is as follows: 

"In case of temporary disability, the employe shall receive sixty-six 
and two-thirds per cent. of his average weekly wages so long as such 
disability is total, not to exceed a maximum of fifteen dollars per week, 
and not less than a minimum of five dollars per week, unless the em
ploye's wages shall be less than five dollars per week, in which event he 
shall receive compensation equal to his full wages; but in no case to 
continue for more than six years from the date of the injury, nor to ex
ceed three thousand, seven hundred and fifty dollars." 

Section 26 G. C. is pertinent to this question, and reads as follows: 

"Whenever a statute is repealed or amended, such repeal or amend
ment shall in no manner affect pending actions, prosecutions, or pro
ceedings, civil or criminal, and when the repeal or amendment relates 
to the remedy, it shall not affect pending actions, prosecutions, or pro
ceedings, unless so expressed, nor shall any repeal or amendment affect 
causes of such action, prosecution, or proceeding, existing at the time of 
such amendment or repeal, unless otherwise expressly provided in the 
amending or repealing act." 

In considering your first question in connection with this section, injuries 
received previous to the date the amendment of section 1465-79 became effective 
would be divided into two classes, to-wit: 

(1) Those injuries which were received prior to the date that 
said amendment went into effect and for which application for com
pensation had been made prior thereto. 

(2) Those injuries which were received prior to said date but for 
which no application had been mac.le to you for compensation until after 
the date that said amendment became effective. 

Section 26 G. C. just quoted, however, clearly provides that in either case 
this amendment shall in no manner affect the rights of the parties unless so 
specifically expressed by the legislature at the time the amendment was passed. 

An examination of the act fails to disclose any such provisions and, there
fore, in all cases of injury previous to the date that the amendment became 
effective compensation must be based entirely upon the law in effect on the 
date of injury, and the amendment will in nowise affect the amount of com
pensation due them. This is also true regardless of the time that their claim is 
considered by you, and it is true even though some of the disability is suffered 
after the said amendment became effective. This is because their rights are 
based upon the law in force at the time of the injury, which is the time when 
their right of action or to receive compensation accrues. 

Relative to your second inquiry, as to the effect of supplementing section 
1465-72 G. C. by adding section 1465-72a, I find that this supplemental section is 
as follows: 

"In all cases of injury or death, claims for compensation shall be 
forever barred, unless, within two years after the injury or death, ap
plication shall have been made to the Industrial Commission of Ohio or 
to the employer in the event such employer has elected to pay compen
sation direct." 
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We must again consider section 26 G. C. as quoted above in connection with 
this inquiry, and in addition thereto I find that the courts have passed upon the 
question of limitations of action. Previous to the time at which this amendment 
became effective there was no limitation at all placed by statute upon the time 
when an injured party might make application for disabilities sustained on 
account of an injury received in the course of and arising out of his employment. 
This amendment requires the application to be made to you, or to the employer
in case the employer is carrying his own risk, within two years after the injury 
or death. I find that the authorities are unanimous in holding that a limitation 
is not placed upon an accrued right of a party by limiting the time in which 
such an action may be commenced. 

"Where defendant in an action to enforce stockholder's statutory 
liability died, pending suit, in October, 1895, and, without revivor in the 
name of the executor of deceased, appointed in October, 1895, a judg
ment was taken against deceased defendant May 20, 1899, an action by 
a receiver appointed to collect the judgments rendered in such stock
holder's action, was filed May 16, 1900, against the heirs of such deceased 
judgment debtor, is within Sec. 6113, Rev. Stat., as it existed October, 
1895, providing a four-year limitation within which suits might be 
brought against an executor, and not within the amended statute of 
April 8, 1898, reducing the limitation to two years." 

1st Syllabus-Bevitt, Receiver vs. Diehl, 12 Ohio Dec., 383. 

The right of an employe to file a claim was not limited to any period of 
time previous to the amendment. The new act places a limitation thereon.· If 
this could be made to apply to injuries sustained previous to the date this 
amendment became effective, it might entirely deprive him of any right for the 
reason that he may have been injure_d more than two years previous to the date 
that the amendment became effective and all rights thus destroyed. The courts 
have held, however, that an amendment did not limit this existing right if the 
legislature did not attempt to do so at the time of enacting the legislation, which 
they did not do in this act. 

I also find: 

"The right to bring and maintain such action (to recover for an in
jury) 'within four years,' having accrued before that date, under exist
ing law, became a vested right, and is not curtailed, abridged, or in any 
way affected by subsequent legislation, unless it is remedial, and not 
then unless express provision therefor is contained in the amending 
act." 

2d Syllabus-Shuman vs. Drayton, 14 0. C. C., 328. 

And also. 

"Where rights have fully vested under a section these rights are not 
affected by a repeal of the section." 

State ex rel. vs. Purcell, 31 0. S., 352, at p. 358. 

I also note that your letter refers to "August 14th" as the date upon which 
these amendments and supplements became effective. I find that these were a. 
part of House Bill No. 424, which was filed in the office of the Secretary of State 
on May 16, 1919. 

Article II, Section 1 of the Constitution provides: 
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"No law passed by the general assembly shall go into effect until 
ninety days after it shall have been filed by the governor in the office of 
the secretary of state, except as herein provided." 

The term "except as herein provided" refers to emergency Jaws passed by 
the legislature. House Bill No. 424 was not an emergency act. In computing 
the time you cannot include the day it was filed with the secretary of state, and 
it must remain there ninety days before it becomes effective. Therefore, this 
act did not become a Jaw until August 15, 1919. 

Respectfully, 
JOHX G. PRICE, 

Attorney-General. 

644. 

APPROVAL OF BOND ISSUE OF THE VILLAGE OF WESTERVILLE IN 
THE SUM OF $3,500.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, OHIO, September 23, 1919. 

645. 

APPROVAL OF BOND ISSUE OF VILLAGE OF ALEXANDRIA IN THE SUM 
OF $2,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, OHIO, September 23, 191~. 

646. 

APPROVAL OF FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
MORROW AND LICKING COUNTIES. 

Ho:-.. A. R. TA.YLOR, State Highway Commissioner, Columbus, Ohio. 

CoLu::.rnus, OHIO, September 23, 1919. 

https://2,000.00
https://3,500.00
https://ATTORXEY-GEXER.tL
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647. 

MUNICIPAL CO:flPORATION-CLERK OF COUNCIL-SALARY MAY NOT BE 
INCREASED OR DIMINISHED DURING TERM OF EMPLOYMENT. 

The salary of the clerk of the city council may not be increased, or diminishecf 
during the term of his employment, as such clerk, by reason of the amenament 
to section 486-8 (106 0. L., 404) is placed, in the unclassified, service ana the
inhibitions of section 4213 G. C. still apply to such clerk. ' 

COLUMBUS, OHIO, September 23, 1919. 

The Bureau of Inspection ana Supervision of Public Offi,ces, Columbus, Ohio. 
GENTLEiirnN:-Acknowledgment is made of your recent request for the opin-

ion of this department as follows: ' 

"May the general salary of the clerk of council be increased or 
diminished during his term?" 

Your inquiry not indicating that your question arises in a charter city, it is 
inferred, and this opinion is based on that inference, that your question relates 
to increasing or diminishing the general salary of the clerk of council in a non
charter municipality. Sections 4210, 4213 and 486-8 et seq. G. C., (106 0. L., 404) 
are pertinent. 

Section 4210 G. C. provides that within a certain time the members of coun
cil shall elect 

"a clerk, and such other employes of council as may be necessary, and 
fix their d·1ities, bonds and compensation. The officers and employes of 
council shall serve two years." 

At this point it may be observed that the members of the council are here 
authorized to fix the duties and compensation of the clerk, and that his term is 
.definitely fixed for two years. Section 4213 contains, among other things, this 
inhibition: 

"The salary of any • • • clerk or employe • • • shall not be 
increased or diminished auring the term for which he was elected, or 
appointed,." 

The application of this statute may be said to rest upon three conditions, 
viz.: 1. Is the person a clerk or employe? 2. Does he or she have a salary? 
3. Is he or she ele~ted or appointed for a definite term? 

The clerk of the council is an employe and is specifically named as a clerk. 
Under section 4210, E1Upra, council is authorized not only to fix a salary for the 
clerk, but is authorized to fix the compensation, which is a broader term than 
salary. See Gobrecht vs. Cincinnati, 41 O. S., 72, where it is held: 

"Salary is compensation, but, under the section quoted (section 20, 
article II of the Constitution) compensation is not, in every instance, 
salary." 

In numerous Ohio cases it has been held that where the salary fixing body 
has in fact fixed no salary for an officer, the same may be fixed during his term 
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<>f office, but that is not involved in your question, as the change of a salary pre
supposes the existence of a salary which can be changed, and in the case under 
discussion it is assumed that council has fixed a general salary for the clerk of 
council. So that we see the first two conditions above stated are established and 
if these two sections were the only law on this subject, no difficulty would be 
encountered in concluding that under section 4210 a definite term of two years 
is fixed by the statute itself and it would follow that the salary of the clerk could 
not be changed during the term for which he was appointed or elected. 

!However, after the enactment of these sections, section 10 of article 15 
of the Constitution of Ohio was adopted. This is known as the civil service 
amendment and provides: 

"Appointments and promotions in the civil service of the state, the 
several counties, and cities, shall be made according to merit and fitness, 
to be ascertained as far as practicable, by competitive examination. 
Laws shall be passed providing for thP. enforcement of this provision." 

This amendment is not self-executing and in 1913 (103 0. L., 698) the legis-
lature, pursuant to its mandate, passed sections 486-1 et seq., providing for the 
dvil service required by the amendment. 

These sections continued in force until 1915, when they were amended in 
106 O. L., 400. Section 486-1 in part now provides: 

"The term 'civil service' includes all positions of trust or em);lloy
ment in the serv~ce of the state and the • • • cities thereof. The 
term 'classified service' signifies the competitive classified civil service 
of the • • • cities • • *." 
Section 486-8 in part provides. 

"The civil service of • * • the several • • • cities • • • 
shall be divided into the unclassified service and the classified service. 

"(a) The unclassified service shall comprise the following posi
tions, which shall not be included in the classified service, and shall be 
exempt from all examinations required, in this act. • • • 

"5. All officers and employes elected or appointed by either or both 
branches of the general assembly, and such employes of the city council 
as are engaged in legislative duties." • • • • • • 

"(b) The classified service shall comprise all persons in the employ 
of the • * • cities • • • not specifically included, in the unclassi
fied service, to be designated as the competitive class and the unskilled 
labor class." 

It may be noted that appointments to and employment in the classified 
service shall, as provided in section 486-2, "be made only according to merit and 
fitness to be ascertained, as far as practicable, by competitive examination." So 
that employment in the unclassified service may be said not to be affected by the 
civil service act. 

It is also to be noted that the repealing section of the amendment, like the 
original act, contains this provision: 

"All other acts or parts of acts, inconsistent with this act, be and 
the same are hereby repealed." 

What effect has sections 486-1 et seq. upon sections 4210 and 4213 with refer• 
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ence to the term of the city clerk? The answer to this question determines the 
power of the council to increase or diminish the salary of the clerk of council, 
because if the last named sections remain unaffected by the civil service law, 
the clerk still has a term during which his general salary cannot be changed and, 
on the other hand,, if the effect of the civil service law is to impliedly amend 
section 4210, in this that the clerk holds his office or employment during good 
behavior under the civil service, he has no definite or fixed term and it would 
follow that his salary may be increased or diminished without violating section 
4213. 

In an opinion found in Vol. 1, Attorney-General's Opinions for 1913, page 
722, the attorney-general pointed out: 

"The general rule is that a later general law does not repeal an 
earlier special or local law. But there are many exceptions to the gen
eral rule." 

On the same page it was pointed out that there were many exceptions to 
this general rule in this language: 

"In discussing this rule it is stated at page 1087 of volume 36 of 
Cyc.: 

" '* • • Where the clear general intent of the legislature is to 
establish a uniform system throughout the state, the presumption must 
be that local acts are intended to be repealed. So also where an act is 
passed to carry into effect a general amendatory provision of the consti
tution, all acts inconsistent therewith, although local, ,are repealed.'" 

Before a later law may be said to impliedly repeal or amend an earlier law, 
there must be an irreconcilable repugnancy or such a revision of the whole sub
ject matter of the former law as to clearly indicate the legislative intention to 
supersede the former law by the enactment of the latter. 

After considering the effect of the adoption of section 10, article 15 (supra.), 
and the scope of the civil service legislation, no difficulty is encountered in 
·concluding that the enactment of the civil service Jaws was intended to carry 
into effect the constitutional mandate as a substitute for former general laws 
in the matter of employment in the public service. 

Section 4210 is therefore impliedly amended unless the civil service act spe
cifically includes the clerk of city council in the unclassified service. 

This narrows our inquiry down to the determination of the status of the 
clerk of city council in the civil service law. 

Under the law prior to its amendment in 1915, the attorney-general, in the 
opinion above quoted, held that the clerk of city council was in the classified 
service, holding that under the law as it then existed, the clerk was not spe
cifically included in the unclassified service under paragraph 7 of section 486-8. 
However, after the rendition of that opinion this section was amended to include 
In the unclassified service "such employes of the city council as a·re engaged in 
legislative duties." 

The clerk is an employe of the council, but are his duties such as may be 
held to be legislative duties? The answer to this question is made more difficult 
by the fact that the clerk has what may be called two kinds of duties, viz., (1) 
those duties imposed by statute; for example, 3818 G. C., and may be termed 
statutory duties, and (2) those duties with which the clerk. is charged by action 
of council under section 4210, which authorizes council to select clerks and other 
employes of council and "fix their duties, * * • and compensation," which 
may be termed additional duties. 
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With regard to the latter kind of duties, no definite opinion could be given 
as to their "legislative" quality without knowing exactly what duties the council 
had fixed in this regard. As to the former, however, numerous statutes impose 
-certain definite duties upon the clerk, an instance of which may be cited in sec
tion 3818, which requires the clerk to serve copies of resolutions for improve
ments upon land owners, to show that the clerk of the city council is charged 
with certain duties incident to the exercise of council's legislative function. 

The general assembly is conclusively presumed to have known that the city 
eouncil is the municipal law-making body and, as such, could not delegate its 
law-making power to its clerk, and the use of the term "legislative duties" must 
be construed as to mean clerical duties pertaining to and in connection with the 
legislative function of council. It is also not without significance that this pro
vision in section 486-8, as amended, immediately follows the inclusion and desig
nation of emploYes of the general assembly in the unclassified service, and con
sidering the effect of these existing statutes imposing statutory duties upon the 
-clerk of the city counci\, in connection with the enactment of municipal legisla
tion, the general assembly used the term "legislative duties," meaning to include 
the clerk of the city council in the unclassified service. 

It follows from this conclusion that section 4210 is not impliedly amended 
or repealed by sections 486-1 et seq. and that the clerk of the city council has a 
definite term. The third condition for the application of section 4213, as above 
stated-a definite term-is therefore fulfilled and the inhibition of this section 
applies. 

You are therefore advised that the general salary of a clerk of the city 
-council may not be increased or diminished during his employment. 

Respectfully, 
JOHX G. PRICE, 

Attorney-General. 

'(;48. 

ROADS AND HIGHWAYS--FORFEITURE OF CONTRACTS-PROCEDURE TO 
BE FOLLOWED BY STATE HIGHWAY DEPARTMENT-SECTION 1209 
G. C. DISCUSSED. 

1. The form of section 1209 G. C. that was in effect at the date of the State 
Highv;ay Commissioner·s granting state aid and ordering the making of plans 
for an improvement 1inder sections 1193 to 1223 G. C., governs in the matter of 
removing a conftractor from, and completing the work under, a contract for such 
an improvement. 

2. The form of section 1209 G. C. that was in effect at the date of the State 
Highway Commissioner·s entering into a contract for maintenance or repair by\ 
virtue of section 1224 G. C., governs in the matter of removing a contractor from, 
and completing the work under, a contract for such 11iCiiintenance and repair. 

C0Lu11mus, OHIO, September 24, 1919. 

illox. A. R. TAYLOR, State Highway Commissioner, Columbus, Ohio. 
DEAR Srn:-A recent communication, signed by your predecessor, Hon. 

Clinton Cowen, reads as follows: 

"We have a number of contracts which were let between the dates 
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of June 28, 1917, and August 26, 1919, on which we anticipate that it will 
be necessary for us to take over the work under section 1209 of the 
General Code of Ohio. 

"I respectfully ask for your opinion as to whether the procedure to 
be followed in completing this work after forfeiture of contract will be 
in accordance with the provisions of section 1209 in force between the 
above mentioned dates, or whether the procedure must be in accordance 
with section 1209 as amended in House Bill No. 162 passed by the legis
lature on May 9, 1919, and filed in the office of the secretary of state May 
28, 1919." 

Said section 1209 as in force from June 28, 1917, to and including August 
26, 1919, read as follows: 

"If, in the opinion of the State Highway Commissioner, the con
tractor has not commenced his work within a reasonable time, or does 
not carry the same forward with reasonable progress, or is improperly 
perfor~ing his work, or has abandoned, or fails or refuses to complete 
a contract entered into under the provisions of this chapter, the State 
Highway Commissioner shall have full power and authority to enter 
upon and complete said improvement either by contract, force account or 
in such manner as he may deem for the best interest of the public, pay
ing the full costs and expense thereof from the balance of the contract 
price unpaid to said contractor, and in case there is not sufficient bal
ance to pay for said work, the State Highway Commissioner shall re
quire the contractor or the surety on his bond to pay the cost of com
pleting said work. It shall be the duty of the attorney-general or the 
prosecuting attorney of the county in which said improvement oi- some 
part thereof is situated, upon request of the State Highway Commis
sioner, to collect the same from the contractor, and the surety on his 
bond. When the State Highway Commissioner elects to complete said 
improvement by contract, such contract may be let either with or with
out competitive bidding, as the State Highway Commissioner may deem 
for the best interest of the public. When the State Highway Commis
sioner elects to invite competitive bids, he shali proceed in the manner 
provided by section 1206 of the General Code. Contracts for the com
pletion of improvements may be let either foi- a lump sum or on a unit 
price basis. Before entering into a contract for the completion of an 
improvement, the commissioner shall require a bond with sufficient 
sureties, conditioned as provided in section 1208 of the General Code. 
When the contract is for a lump sum, the bond shall be in an amount 
equal to the contract price, and when the contract is let on a unit price 
basis the State Highway Commissioner shall fix the amount of the bond. 
When the State Highway Commissioner elects to complete an improve
ment by force account, and in so completing said improvement enters 
into an agreement with an individual, firm or corporation, to furnish 
material or machinery, employ labor or purchase material on behalf of 
the state, or supervise the work of construction, or do any or all of said 
things, the State Highway Commissioner may, if he deems it necessary, 
require said individual, firm or corporation· to enter into bond with suffi
cient sureties in an amount fixed by the ~tate Highway Commissioner, 
conditioned for the faithful performance of said agreement." 

By provisions of House Bill No. 162, in effect as of August 27, 1919, said sec-
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tlon in the form quoted was repealed, and in its stead there became effective a 
new section bearing the same number and providing in substance that in case 
of removal of a contractor from his work by the State Highway Commissioner, 
such commissioner shall first offer to the contractor's surety the option of com
pleting the work, and thereupon, if the surety does not avail himself of such 
option, shall advertise the uncompleted work for letting upon competitive bids 
at an estimate not to exceed the balance remaining from the original contract 
price after deducting the amount paid the original contractor. If no bid Is re
ceived at or under such estimate, the commissioner is to re-estimate and re
advertise the uncompleted work upon competitive bids, and award the work for 
not more than such re-estimate, to the lowest and best bidder, who must give 
bond. If the estimated cost of completing a defaulted contract does not exceed 
five thousand dollars, the commissioner may complete the same by force account, 
or by a contract let without advertisement. 

At the outset, it may be observed that the activities of the State H,ighwaY 
Department fall into three general classes: 

(1) Improvements growing out of the granting of state aid on the applica
tion of county commissioners or township trustees, the procedure for which 
improvements is specified in great part by sections 1193 to 1223 G. C. 

(2) Maintenance and repair by State Highway Commissioner as specified 
particularly in section 1224 G. C. 

(3) Improvement by State Highway Commissioner as mentioned in section 
1191 G. C. where both county commissioners and township trustees fail within 
the statutory period to avail themselves of their privilege of applying for state 
aid. 

Proceeding to answer your inquiry so far as it bears upon contracts for 
improvements of the class first noted: 

The series of sections 1193 to 1223 provides for the filing of ag application 
for state aid by county commissioners or township trustees; action on such ap
plication by State Highway Commissioner; preparation of plans, etc., by State 
Highway Commissioner in case he grants the application; approval of such plans 
by county commissioners or township trustees; determination on the part of the 
commissioners or trustees to make the improvement (section 1200); advertise
ment by State Highway Commissioner for bids for the doing of the work; 
award of contract and taking of bond; removal of contractor as provided in 
section 1209 in case he fails to make proper progress; apportionment of cost to 
state, county, township and property owners; assessment against abutting or 
adjoining lands; and levying of tax and sale of bonds to provide funds for the 
work. 

'I'his brief outline is sufficient to show that the series of statutes named pre
scribes a definite and connected line of procedure from the beginning to the end 
of the improvement undertaking; and that the action provided for by section 
1209 is a link in the chain of procedure. Hence, if the State Highway Commis
sioner finds that a contractor is not proceeding properly, such commissioner 
is at liberty to take such action only as is provided by the statute In force when 
the improvement proceeding became a pending proceeding; for it is provided by 
section 26 of the General Code as follows: 

"Whenever a statute is repealed or amended, such repeal or amend
ment shall in no manner affect pending actions, prosecutions, or pro
ceedings, civil or criminal, and when the repeal or amendment relates to 
the remedy, it shall not affect pending actions, prosecutions, or proceed
ings, unless so expressed, nor shall any repeal or amendment affect 
causes of such action, prosecution, or proceeding, existing at the time of 
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such amendment or repeal, unless otherwise expressly provided in the 
amending or repealing act." 

In the case of State ex rel. Scobie vs. Cass, 13 0. C. C. (N. S.) 449; 22 0. C. D. 
208 (affirmed without report 84 0. S. 443), the Circuit Court of Cuyahoga county 
.held: 

"The addition, when it was incorporated into the General Code, of the 
words 'and shall be governed by the provisions of this chapter relating 
to the erection of public buildings in the county' to the act of March 8, 
1906, providing for the appointment of a commission for the building of 
court houses, is not effectual to limit or restrict the powers of .the com
.mission as granted by the original act, where the work of such a commis
sion in building a court house had been carried almost to completion be
fore these words were incorporated into the original act; but in such a 
case the work should be completed under the provisions of the act as it 
-Originally stood." 

·The court say in the course of the opinion at page 456: 

"If this conclusion must necessarily follow from the addition of the 
words to the statute above referred to, and now appearing in section 2338 
for the first time, then, of course, there is nothing for this court to do but 
.to allow the prayer of the petition. We, however, do not think the con
clusion contended for by the plaintiff, from the change in the statute, 
necessarily follows. The commission came into existence for the purpose 
of building the court house. Preliminary to the appointment of four 
members of the commission by the court of common pleas the commis
·sioners of the county had, under the act, determined to build a court 
house; had submitted to the electors of the county the question of issu
ing bonds for that purpose, which had been determined affirmatively bY 
them, and then it was that the building commission was organized, pur
suant to the terms of the statute, and the members appointed thereto 
by the court were to serve until the court house, as contemplated in the 
act, was completed. The commission thus created, had but one thing 
to do, to-wit, to build and complete the court house. The money was 
provided by the issuing of bonds for that purpose. 'I'he members of 
the commission appointed by the court took an oath and gave bond for 
the faithful and honest discharge of their duty. In case one of them 
.died before the court house was completed, the judge appointed his suc
cessor, and the commission was authorized to employ architects, super
intendents and emploYes, and to adopt plans and specifications and 
-estimates, and invite bids and award contracts for the court house, and 
for furnishing heat, light and ventilating the same, and for sewerage 
thereof, and were given authority to determine all questions connected 
with that work until the court house shall have been completed and ac
cepted by the building commission. 

"Thus the statute had one purpose-one object. The commission's 
.service was continuous, beginning with its appointment and ending when 
the court house was completed. It seems clear, thus viewed, that the 
work of the commission in carrying out the objects and purposes for 
which it was appointed, and the building of the court house down to its 
,completion constituted within the meaning of section 26 of the 
General Code 'a proceeding' and that any amendment of the stat-
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ute made after that proceeding was instituted and carried for
ward almost to completion, can in no manner affect the powers 
given that commission in the original act. Suppose, indeed, that 
the codifying act by some error had repealed the entire act creating 
the commission and authorizing the erection of the court house, can it 
be said that if that had been done the commission would have been abso
lutely without power or authority to proceed at all with the completion 
of the building, and that It must remain In Its unfinished and unusable 
state? It would seem as though the very purpose and object of section 
26 was to provide against just exactly such contingency, such repeals, 
and to permit the authority originally granted to be exercised down to 
the completion of the work which this statute itself originally author
ized, and which was begun and largely completed before this amendment 
was made." 

Attention is also called to an opm1on of this department relating to a 
previous amendment of said section 1209 (Opinions of Attorney General for 1917. 
Vol II, p. 1231), wherein it was held: 

"The provisions of section 1209 G. C., in reference to completing 
contracts under force account, do not apply to those contracts entered 
into prior to June 28, 1917, in so far as the new matter therein set out 
is concerned." 

At p. 1234 of the opinion it was said, after quoting the then new form of 
section 1209: 

"The provisions above quoted vary materially from the provisions 
of the old law. However, it is readily seen that none of these provisions 
have anything to do with the contract as it was originally entered into, 
but they have to do with matters which arise after the entering into of 
the contract, and at first thought it might seem that these provisions 
might be made applicable to a contract entered into prior to June 28, 
1917, as well as those entered into after said date. It must be remem
bered that the sureties of the contractor also have the right to rely upon 
the provisions of the law as they were at the time the contract of surety
ship was entered into. The matter above quoted has to do very mate
rially with the rights of the surety under his contract, for the reason 
that he is compelled to pay the difference between the original contract 
price and the price at which the State Highway Commissioner is enabled 
to complete the work under force account. 

Hence, it is my opinion that these provisions should not be followed 
in the matter of completing contracts under force account, in reference 
to those contracts which were entered into prior to June 28, 1917." 

The foregoing observations give rise to the question: When does the im
provement proceeding become a pending proceeding? Answer to that question: 
may be found in the opinion of this department last above referred to, the 
fourth syllabus of which reads. 

"The different steps connected with an improvement .of a highway 
constitute a proceeding and under section 26 G. C. the provisions of the 
law as it existed prior to June 28, 1917, must be followed when the first 
step in reference to a particular road improvement, was taken prior to 
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said date. The first step in the matter of a road improvement is the 
approval by the State Highway Commissioner of the application of the 
county commissioners, or the approval of any part of the highways for 
which application is made, and his ordering the county surveyor to 
make plans, etc., of the part of the highway so approved." 

In the course of said opinion the following language is used at p. 1236: 

"Hence, if this approval of the State Highway Commissioner was 
made and his or·dering the county surveyor to make plans, specifications, 
etc., for an improvement occurred before June 28, 1917, then your depart
ment would proceed under the provisions of the old law. But if these 
steps have been taken since the 28th day of June, 1917, the provisions 
of the new law would control in the matter of your further proceed
ings." 

Therefore, as to contracts of the first class above mentioned, namely, those 
growing out of the granting of state aid as specified in sections 1193 to 1223 
G. C., the following rule may be laid down in answer to your inquiry: 

If the action of the State Highway Commissioner in granting the applica
tion of the county commissioners or township trustees for state aid and ordering 
the making of plans, etc., was taken at any time on and after June 28, 1917, up 
to and including August 26, 1919, then section 1209, as in effect between those 
dates,. is the governing authority in the matter of removing a contractor and 
•completing his work; while if such action of the commissioner were taken be
fore June 28, 1917, then section 1209, as in force prior to that date, is the govern
ing authority, even though the contract itself may have been entered into sub
sequent to June 28, 1917. 

Referring next to contracts for maintenance and repair as specified in sec
tion 1224: This last named section contains the following provision (107 
O. L. 133): 

"* "' The State Highway Commissioner may enter into a contract 
with a.ny individual, firm _or corporation which gives sufficient bond for 
the faithful performance of said contract, or with the county commis
sioners of any county or township trustees of any township in which 
such highway is situated for the repair and maintenance of such high
way, or any part thereof, according to the plans and specifications pro
vided by the State Highway Commissioner, or for the furnishing of the 
material or labor_for such repair and maintenance, or the State Highway 
Commissioner may furnish the material or labor or both, and supervise 
the repair and maintenance. • • •." 

Said section 1224 appears in the same chapter of the General Code as does 
section 1209; hence, we are brought hack to the opening lines of said section 
1209: 

"If in the opinion of the State Highway Commissioner the contrac
tor has not commenced his work within a reasonable time, or does not 
carry the same forward with reasonable progress, or is improperly per
forming his work, or has abandoned, or fails or refuses to complete a 
contract entered into under the provisions of this chapter, the State 
Highway Commissioner shall have full power and authority, etc." 

'I'his would indicate that section 1209 is applicable to contracts entered into 
under favor of section 1224. 
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However, it is doubtful whether a contract entered into by virtue of the 
last named section is a proceeding, or part of a proceeding, as contemplated by 
section 26 G. C. It is true that if in maintenance work there is used a material 
different from that originally employed, an assessment against adjoining lands 
must be made, but that provision is merely incidental to the evident purpose of 
the section, namely, to cast upon the State Highway Commissioner the positive 
duty of maintaining certain roads by such means and using such material as he 
may think proper, rather than to lay down a course of procedure to be resorted 
to for the purpose of bringing about the work of maintenance and repair. 

At all events, whether section 26 is applicable or not, the first step pre
scribed by section 1224, when maintenance work is let out by contract, is the 
making of the contract; and bearing that fact in mind our inquiry is whether 
such a contract, if entered into between June 28, 1917, and August 26, 1919, is 
governed, in the matter of r!lmoval of contractor and completion of his work, by 
the form of section 1209 as it existed between those dates, or by its later form 
in effect August 27, 1919. 

Section 28 of article II of the Ohio Constitution reads in part: 

"The general assembly shall have no power to pass retroactive laws, 
or laws impairing the obligation of contracts." 

In addition, it is well settled in Ohio that a valid statute is as much a part 
of a contract as if the statute were set out therein in full. 

Robbins vs. Hennessey, 86 O. S. 181; 
Compton vs. Railway, 45 0. S. 592; 
Weil vs. State, 46 0. S. 450. 

In this last named case, the supreme court quotes with approval the follow
ing from Cooley on Constitutional Limitations: 

"Contracts must be expounded according to the law in force at the 
time they were made; and the parties are as much bound by a provision 
contained in the law as if that provision had been inserted in and formed 
part of the contract." 

It certainly may not be said as a matter of law that the repeal of former 
section 1209 and the substitution of its later form as of August 27, 1919, would 
not invade the rights of the contractor and his surety, if the later form were to 
be held applicable. In other words, the contractor and his surety might well say 
that they entered into the contract upon the basis that in case of failure of the 
contractor to complete it, the State Highway Commissioner should have the full 
liberty given him in section 1209 before its recent amendment of completing the 
contract in such manner as he might deem for the best interest of the public. 
As was said by Davis, J., in discussing the matter of competitive bids in the 
course of the opinion in Mackenzie vs. State, 76 O. S. 369, at page 374: 

"Every man has realized in his own experience that the lowest price 
does not always secure satisfactory results, and that some things which 
are most desired are not open to competition." 

Therefore, the contractor and bis surety have the right to insist on the 
terms of the contract as entered into, including the provisions of section 1209 
as it existed when the contract was entered into; and they are not to be bound 

5-Vol. II-A. G. 
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by new stipulations put into said section subsequent to the entering into of said 
contract, even though such stipulations may relate only to procedure on the 
part of the State Highway Commissioner, and even though there might be some 
ground for the claim that such new stipulations were favorable rather than 
otherwise, to the contractor and his surety. 

You are therefore advised as to contracts entered into in accordance with 
section 1224 G. C. at any time on and after June 28, 1917, up to and including 
August 26, 1919, that section 1209 as in effect between those dates is the govern
ing authority in the matter of removing the contractor and completing his 
work. 

As to contracts of the third class above mentioned-improvement by State 
Highway Commissioner where local authorities do not avail themselves of their 
right to apply for state aid. It has been learned, upon conference at your 
department, that contracts of this character are infrequent and that it is not 
likely that you will be called upon to take action toward removing contractors 
therefrom; for which reason no opinion is herein expressed as to the construc
tion of section 1209 in connection with such contracts. It is suggested that 
should occasion arise, you submit the facts for opinion. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

649. 

ROADS AND HIGHWAYS-SECTION 6927 G. C. NOT APPLICABLE TO IM· 
PROVEMEINTS UNDERTAKEN UNDER PROVISIONS OF FORMER SEC· 
TIONS 6956-1 TO 6956-16 G. C. REPEALED BY CASS ACT-BONDS ISSUED 
AND CONTRACT LET PRIOR TO PASSAGE OF CASS ACT-COMMIS
SIONERS MAY LEVY A TAX UNDER FORMER SECTION 6956-14 G. C. 

1. Section 6927 G. C., as it appeared, in the Cass act (106 0. L. 5H) and, as 
it was amenaea in the White-Mulcahy act (107 0. L. 69), is not applioable to im• 
provements unaertaken unaer the provisions of former sections 6956-1 to 6956-16 
G. C. repealed, by the Cass act. 

2. Where, under said, former sectiOns 6956-1 to 6956-16 G. C. an improve
ment was unaertaken and, the petition therefor granted prior to the passage of 
the Cass act, but bonds therefor were issued, and the contract let after the passage 
of the Cass act-the resolution of the county commissioners for the issuing of 
such bonas containing a provision for a tax levy upon the taxable property of a 
township for its share-the county commissioners, in order to provide funas for 
the payment of such bond,s, may now proceed, subject to general tax limitations, 
to levy a tax in accordance with former section 6956-14 G. C. upon the taxable 
,property of the township for its share of the bonas. 

CoLUMDUS, OHIO, September 24, 1919. 

HON. MERVIN DAY, Prosecuting Attorney, Pauld,ing, Ohio. 
DEAR Sm:-Receipt is acknowledged of your letter of recent date reading 

as follows: 

"In several townships of Paulding county there have been con
structed certain pike road improvements under favor of section 6956-1 



ATTORNEY-GE1''ER.AL. 1171 

to 16. The petitions therefor were allowed and the proceedings begun 
before said laws were repealed. The work was done and assessments 
were made after this' law was repealed. 

A large part of the pike work done in this county in the last few 
years has been done in these several townships under the expectation 
that the county commissioners were authorized to levy upon all the tax
able property of the township or townships affected, a tax levy not to ex
ceed ten mills (see Sec. 6956-14) for the purpose of paying the, town
ship's share for the improvement. This year it will require a tax levy 
in these townships for said pike purposes, in an amount in excess of 
three mills. 
1. Does the limitation of three mills mentioned in section 6927 G. C., 
enacted 106 v. 603 and re-enacted in 107 v. 101 apply in this situation to 
prevent the county commissioners this year from levying a sufficient tax 
to pay the township's portion thereof in these various townships? 

The obligation already exists upon the county officials to levy a tax 
sufficient to pay for these pikes, of course with the understanding that 
they must keep within the general tax limitations provided by law. 

A sufficient fund can be raised for this purpose if the three mill lim
itation is exceeded, and the levy can still be kept within the general tax 
limitations." 

In response to a request for additional information you have stated in sub
sequent letters that funds for the improvements in question were provided by 
fourteen separate bond issues under section 6956-15, the dates of which several 
issues range from March 9, 1915, to May 1, 1917. The auditor's certificate men
tioned in section 5660 was made and filed, and the contract for each particular 
improvement was let shortly after the date of the bonds issued for such improve
ment. In their several resolutions providing for the sale of bonds, the com
missioners included provision for a levy for the township's share. The improve
ment work was let to be done on contract; but some of the work has not yet 
been done. 

Sections 6956-1 to 6956-15 were enacted in 1910 as found in 101 0. L. 247, 
and the general purpose of the sections is indicated by the title of the act 
enacting them, namely, "To provide for the laying out, construction, repair or 
improvement of any public road or any part thereof, and for the straightening, 
widening, or altering, and draining of the same by the county commissioners." 
The entire series of sections was specifically repealed by the so-called Cass act 
(106 0. L. 574), effective as of the first Monday in September, 1915. Section 
6956-10 as it appeared in said series provided that the cost of an improvement 
should be paid in certain proportions by the county, township, and owners of 
lands adjoining the improvement; while section 6956-14 as it appeared in said 
series read as follows: 

"The said proportion of the cost and expense of said improvement 
to be paid by the county shall be paid out of the state and county road 
improvement fund or out of any road, road improvement or road repair 
fund of the county available therefor. If there are not sufficient funds 
available therefor, then for the purpose of providing by taxation funds 
for the payment of the county's proportion of the cost and expense of all 
the improvements made under the provisions of this act, the county 
commissioners are hereby authorized to levy upon all the taxable prop
erty of the county a tax or taxes not exceeding in the aggregate in any 
one year the sum of one mm upon each dollar of the valuation of the 
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taxable property in the county. Said levy shall be in addition to all other 
levies authorized by law, notwithstanding any limitation upon the ag
gregate amount of _such levies now in force. For the purpose of pro
viding by taxation funds for the payment of said proportion of the 
cost and expense of all improvements made under the provisions of 
this act to be paid by the township or townships in which such road im
provement may be situated in whole or in part, the county commissioners 
are hereby authorized to levy upon all the taxable property of any town
ship or townships in which such road improvement is situated, in whole 
or in part, a tax not exceeding ten mills in any one year upon each 
dollar of the valuation of the taxable property in such township or town
ships. Said levy shall be in addition to all other levies authorized by 
law, notwithstanding any limitation upon the aggregate amount of such 
levies now in force." 

Section 6956-15 as it appeared in said series and as it was amended in 103 
0. L. 574, provided that the county commissioners in anticipation of the collec
tion of the taxes mentioned in section 6956-14, as well as in anticipation of the 
collection of assessments, might issue bonds of the county in the aggregate 
amount necessary to pay the respective shares of the county, township and land 
owners. 

The broad authority granted the county commissioners in said section 
6956-14 to levy up to ten mills in any one year on the taxable property of the 
township has been held in former opinions of this department to be subject to 
certain general tax limitations; but in view of the statement in your communica
tion that a levy sufficient for the purposes in hand may be made within general 
limitations, there need be no discussion here as to such limitations. However, 
!YOU are concerned with the effect of section 6927, as it appeared in the Cass actl 
and as it was subsequently amended in 107 O. L. 101. The amendment is not 
material to a consideration of your inquiry, so that the section is quoted in its 
form as appearing in 107 O. L.: 

"For the purpose of providing by taxation a fund for the payment 
of the proportion of the compensation, damages, costs and expenses ·of 
such improvement to be paid by the township or townships interested, 
in which such road may be in whole or part situated, the county com
missioners are hereby authorized to levy a tax not exceeding three mills 
in any one year upon all the taxable property of such township or town
ships. Such levy shall be in addition to all other levies authorized by 
law for township purposes, and subject only to the limitation on the com
bined maximum rate for all taxes now in force." 

This section, it may be noted in passing, is in form a statute making a grant 
of authority rather than imposing a limitation. Hence, the real purport of your 
question is whether, on the one hand, said section as between itself and said 
repealed section 6956-14 must be looked to as the source of authority in the com
missioners for the making of a levy as to the improvements in question, or 
whether, on the other hand, there is any "reserve authority" in the commis
sioners to make a levy at this time by virtue of said repealed section-the fact 
to be borne in mind being that, according to your statement, the improvement 
proceedings were begun and the petitions allowed before the repeal of section 
6956-14, but the actual physical improvement work being done after such repeal, 
and paid for out of the proceeds of bonds issued in some instances before and 
in others after the repeal. 

In view of the holding of the Circuit Court of Cuyahoga County in the case 
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of Alexander vs. Spencer, 13 C. C. (n. s.) 475; 22 C. D. 306 (affirmed without 
report 83 0. S. 492) that a tax levy as distinguished from an assessment is not 
such a part of an improvement proceeding as to come within the scope of an 
enactment saving "pending proceedings" from the effect of a repeal, it would 
seem that if there is any "reserve authority" in the commissioners as above 
stated, the same must be found, if at all, in an express "saving provision." 

It is evident that as a premise for holding that there is such reserve au
thority, there must be found in the commissioners authority to proceed with the 
actual physical improvement after the repeal. That they did have such au
thority was the view of this department as set forth in an opinion dated Novem
ber 29, 1915, found in Opinions of Attorney-General for that year, Vol. III, p. 
2266. Accompanying that opinion is the following syllabus: 

"Where road petitions were filed under section 6956-1 G. C., and the 
county commissioners under section 6956-2 G. C. acted favorably thereon 
prior to September 6, 1915, the roads covered by such petitions should be 
improved under the law in force at the time such petitions were filed 
and acted upon." 

The concluding sentence of the opinion reads: 

"In other words, the commissioners, having made a favorable finding 
upon the petitions presented to them, a right now exists in the petitioners 
to have the improvements completed, and it is therefore my opinion, in 
answer to your specific question, that under the saving provision of 
section 303 of the Cass highway law, quoted above, it is the duty of the 
county commissioners to proceed with the construction of the improve
ments in question and to prosecute the work to completion under the law 
in force at the time the petitions were filed, and the resolutions making 
a favorable finding thereon adopted by the board of county commis
sioners." 

Said opinion was referred to with approval in a further opinion of this 
department of date January 25, 1916, appearing in Opinions of Attorney-General 
for 1916, Vol. I, p. 129. 

We are thus brought to a consideration of the saving provisions of the 
Cass act. These provisions read in part (106 0. L. 662): 

"Sec. 300. All proceedings for the construction, improvement or re
pair of stone, gravel or other roads in this state under the provisions 
of sections 6956-1 to 6956-16 inclusive, of the General Code, had since 
May 10, 1910, and all petitions granted, bonds issued, taxes and assess
ments levied or to be levied on account of such roads, and all contracts 
made or entered into, under the provisions of said sections, and any and 
all steps taken thereunder, are hereby declared and held to be valid, and 
boards of county commissioners or other officials shall have full power 
and authority to complete all roads in process of construction under 
said sections, and shall have full power and authority to levy taxes and 
assessments for such roads, and to sell bonds, to pay for the construc
tion and improvement of all such roads, and to do any and all things 
contemplated by the provisions of said sections." 

"Sec. 303. This act shall not affect or Impair any contract or any 
act done, or right acquired of, any penalty, forfeiture or punishment In
curred prior to the time when this act or any section thereof takes 
effect, under or by virtue of any law so repealed, but the same may be 
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asserted, completed, enforced, prosecuted or inflicted as fully and to 
the same extent as if such laws had not been repealed. The provisions 
of this act shall not affect or impair any act done or right acquired 
under or in pursuance of any resolution adopted by the board of com
missioners of any county, the trustees of any township, or tbe commis
sioners of any road district prior to the time of the taking effect of this 
act." • , • 

() 

It may be doubted whether these provisions of section 303 when taken 
alone, and considered in the light of the rule stated in Alexander vs. Spencer, 
supra, authorize the continuance of tax levies under the repealed sections; and 
on the other hand, it is true that the provisions of said section 300 are, gener
ally speaking, curative provisions rather than saving provisions. However, the 
following clause appearing in said section 300 is plainly a saving clause: 

"* • • and boards of county commissioners or other officials shall 
have full power and authority to complete all roads in process of con
struction under said sections, and shall have full power and authority 
to levy taxes and assessments for such roads, and to sell bonds, to pay 
for the construction and improvement of all such roads, and/ to do any 
and all things contemplated by the provisions of said sections." 

What is the meaning of the words "all roads in process of construction," as 
here used? Do they refer only to the actual work of road building, or, do 
they also embrace roads, petitions for the improvement of which have been 
granted but on which actual building work has not yet been started? The fol
lowing considerations, it is submitted, point clearly to the conclusion that an 
affirmative answer to the latter question, rather than to the former, is in accord 
with the legislative intent: 

(a) The clause above quoted from section 300 contains the expression 
"shall have full power and authority to levy taxes and assessments for such 
roads, and to sell bonds, to pay for the construction and improvement of all such 
roads," which expression immediately follows and relates to the reservation of 
power in the commissioners and other officials to complete all roads in process 
of construction under said sections (that is, sections 6956-1 to 6956-16, referred 
to in your inquiry). At tbe time said section 300 was enacted, the so-called 
Burns law, embodied, as applicable to counties and townships, in section 5660 
G. C., was in full force and effect, providing, among other things, that no obli· 
gation should be incurred unless the funds to pay· the same were either in the 
treasury, or were levied and in process of collection. Hence, as to all roads 
to be constructed directly from tax income on which actual building had been 
begun when section 300 was enacted, the necessary funds, in legal contempla
tion, were either in the treasury, or a levy to produce such funds had been made, 
thus making unnecessary any saving clause as to such improvements; in which 
situation the conclusion follows that the legislature in making use of the ex
pression last above quoted, must have intended to reserve to the commissioners 
authority to raise tax funds for improvements on which the building had not 
yet begun. This view is fortified by recurring to the latter part of the expres
sion "and to sell bonds, to pay for the construction and improvement of all such 
roads;" for whatever may be the meaning of section 5660 as to whether or not 
bond issue funds should be in the treasury before the incurring of an obligation 
to be paid from such funds, the fact remains that tlie practice is to award an 
improvement contract only after bonds have been sold-a practice so rarely 
departed from as to warrant the conclusion that the legislature was fully cog-
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nizant of it when using the language noted. It is also worthy of note that in 
the curative provisions of said section 300 the words "taxes and assessments 
levied or to be levied" are twice used. 

(b) As has already been pointed out, the saving provisions of section 303 
above quoted have been construed by this department, and have been accepted 
in practice, as meaning that road improvement proceedings begun before the 
repeal should be carried to fruition in the manner pointed out by the repealed 
section, even though actual building had not been begun at the time of the 
repeal; and if the provi~ions of section 300 be read with those of section 303, 
as thus understood, the conclusion is clear that the provisions first named are 
intended to keep in force the tax-levying power necessary to carry out the im
provements. 

(c) In an opinion of this department rendered to the Tax Commission of 
Ohio, of date September 11, 1916, Opinions of Attorney-General for 1916, Vol. 
II, p. 1532, it was held that neither the three mill limitation of section 6927 
(which was enacted as section 106 of the Cass act and which is the section 
forming the basis of your inquiry), nor any other limitation of the Cass act, 
had any application to tax levies made under authority of former section 6945 
G. C., repealed by said Cass act. An examination of said former section 6945 
shows that it was very similar to section 6956-14 in authorizing a levy by county 
commissioners upon township property for certain road purposes. The opinion 
therefore would seem particularly in point here. It is true that all of the bonds 
mentioned in said opinion seem to have been issued prior to the passage of the 
Cass act; but inasmuch as it is entirely clear that by the saving clauses of the 
Cass act, county commissioners were vested with authority to issue bonds under 
section 6956-15 subsequent to the passage of the Cass act as to improvements in 
process of construction at the time of the passage of that act, there would seem 
to be no difference in principle, so far as concerns supposed Cass act limitations 
on tax levies, whether the bonds which such levies are to pay were issued before 
or after the passage of the Cass act. 

The views thus expressed lead to the conclusion that section 6927 does not 
apply in the situation stated by you. However, in a letter of date subsequent to 
that in which your inquiry was submitted, you express some apprehension as 
to the validity of the proposed levies because of the fact that some of the con
tracts were not let until after the passage of the so-called White-Mulcahy act; 
and you call attention to the saving clause passed as part of that act and found 
in 107 0. L. 141-which clause reads in part: 

"This act shall not affect or impair • • • any obligation in
curred prior to the time when this act takes effect, under or by virtue 
of any statute hereby amended or repealed • • • but the same 
may be completed • • • as fully • • • as if such statute had 
not been amended or repealed." 

Inasmuch as this is a saving clause, it is not to be taken as providing by in
ference or implication that obligations may be incurred after the passage of the 
act of which it is a part, in no other way than in accordance with the terms 
of said act. In other words, the White-Mulcahy act did not expressly repeal 
the saving clause of the Cass act; and the saving clause of the former act may 
not be construed as in any way repealing or affecting the saving clause of the 
latter act. 

You are therefore advised that under the facts as stated by you, section 
6927 as it appeared in the Cass act and as it was amended in the White-Mulcahy 
act, is not applicable; and that your county commisisoners may, within general 
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limitations, proceed to levy in accordance with former section 6956-14 upon the 
property of an interested township for the payment of that township's share of 
bonds issued under former section 6956-15. 

Respectfully, 
JOHN G. PRICE, 

.Attorney-General. 

650. 

REMOVAL FROM OFFICE-PROCEDURE-WHEN SECTION 10-1 G. C. AP· 
PLICABLFr-BUREAU OF INSPECTION AND SUPERVISION OF PUBLIC 
OFFICES EXERCISES NO OFFICIAL FUNCTION IN MATTER OF RE
MOVALS FROM OFFICE. 

1. The laws relating to removal from 081,ce prior to the enactment and ex
o1usive of section 10-1 et seq. G. a., do not defl,ne ca1LSes or fl,x the procedure for 
removal from office which applies uniformly to all 081,cers. Such caU8es for and 
procedure of removal are found in the varioU8 acts creating and defl,ning the 
duties of such office.. 

a. Bf/ fbe enactment of section 10-1 eC seq. G. o., in\ addition to the ca1LSes 
and procedure fl,xed and provided by earlier statutes, causes for the removal from 
081,ce generally are fl,xed and procedure therefor is provided. The power of re
moval of state 081,cers is vested in the governor of th6 state and in the court of 
appeals of the d'istrict where the state o{fl,cer resides. The power of removal of 
the 081,cers other than state 081,cers, excepting upon complaint against a judge of 
the common pleas court, is vested, in the judge of the court of common pleas of 
the county in which the 081,cer against whom the complaint is fl,led, resides. The 
power of removal of a common pleas judge from 081,ce is vested in the court of 
appeals of the district in which sucn judge resides. 

3. The Bureau of Inspection and Supervision of Public O81,ces has no 081,cial 
power or function, as such, to exercise in the matter of removals from 081,ce. 

COLUMBUS, Omo, September 24, 1919. 

Bureau of Inspection and Supervision of Public O81,ces, Columbus, Ohio. 
GENTLEMEN :-Acknowledgment is made of your recent request for the 

opinion of this department as follows: 

"We are respectfully calling your attention to section 283 of the 
General Code, together with section 286 G. C., in part as follows: 

'Sec. 286. • • • If a report sets forth any malfeasance, mis
feasance or gross neglect of duty on the part of any officer or employe 
for which a criminal penalty _is provided by law, a certified copy thereof 
shall be fl.led with the prosecuting attorney of the county in which the 
offense is committed, and such prosecuting attorney shall, within ninety 
days after receipt thereof, institute criminal proceedings against such 
officer or employe. • • *" 

State1nent of Facts. Much trouble is occasioned this department, 
owing to the fact that quite occasionally records necessary are not kept 
in any shape or form and in many cases where the conduct of the office 
from the standpoint of properly accounting for collections is most ques-
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tionable, it Is impossible to make a consistent audit as there is no foun
dation, the records not being there. 

Question 1. In view of the provisions to which we have ealled your 
attention, as well as the constitution and general laws of the state, in 
whom may the power of removal from office be vested? 

Question 2. Has this department any power other than report in 
the matter? 

We are respectfully requesting your written opinion in answer to 
the above." 

It is noted that your inquiries do not relate to removals from any specific 
offices, but rather to the removal from omce generally. 

Section 38, Article 2 (1912) of the constitution of Ohio, and sections 10-1 
et seq. and 283 G. c., are of general application. 

Section 38 In part ls as follows: 

"Laws shall be passed providing for the prompt removal from 
office, upon complaint and hearing, of all officers, • • • for any 
misconduct Involving moral turpitude or for other cause provided by 
law; and this method of removal shall be in addition to impeachment 
or other method of removal authorized by the constitution." 

Section 283 G. C. provides that all public officers or employes who neglect 
to keep the accounts of his office in the form prescribed by the Bureau of In
spection and Supervision of Public Offices, or to make the reports required by 
such bureau, "shall be removed from office on hearing before the proper 
authority." 

Until the enactment of sections 10-1 et seq. (infra) in 1913 (103 0. L., 861), 
there was no statute which defined the causes or fixed the procedure for re
moval from office which applied uniformly to all offices. Specific causes, how
ever, and methods of removal from office, are found in the various earlier acts 
creating and defining the duties of each office and therefore no general rule is 
established by them. 

For example, sections 2913, 3036, 3049, 2579, 2790 and 2713 G. C. relate to 
the removal of certain county officers. 

In section 2913 G. C. the power of removal of the prosecuting attorney is 
lodged with the common pleas court on complaint of a tax payer. 

In section 3036 G. C. provision ls made for the removal of the clerk, sheriff 
or prosecuting attorney who neglects to comply with the four preceding sections 
"at the discretion of the court," meaning the common pleas court. In this 
section no procedure is outlined. 

In section 3049 G. C. provision is made that certain county officers falling 
to make certain reports upon conviction, shall be "adjudged" guilty of mis
conduct in office, and be "immediately removed therefrom." 

Without providing the procedure for such removal, nor specifically desig
nating who shall exercise the power of removal, section 2790 provides: 

"Any person may bring civil action in the common pleas court for 
removal of the surveyor.'' 

Section 2713 G. C. empowers the county commissioners to remove the county 
treasurer for embezzlement "upon examination of the county treasury.'' 

In reference to municipal officers, there are likewise special provisions for 
the removal of specific officers. Under section 4268 G. C. the mayor may be re-
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moved by the governor on complaint "on file in his office." Who may make the 
complaint is not specified in this section. Department heads may be removed 
under section 4265 by council on complaint of the mayor. 

A more general provision as to municipal officers is found in section 4610 
G. C., which places the power or removal for certain causes in the probate judge. 
The complaint under this section must be filed and sworn to by the electors of 
the municipal corporation. 

However, by the adoption of section 38 (supra) in 1912, and the enactment 
of sections 10-1 et seq., a general rule for the removal of public officers was 
provided. 

Section ·10-1 defines misconduct in office and provides for the removal there
from of "any person holding an office in this state, or in any municipality, 
county or any subdivision thereof." 

Section 10-2 relates to the procedure for removal and requires that when 
the complaint is against an officer other than a state officer, the complaint shall 
"be signed in their own hand writing by at least twenty per cent of the qualified 
electors within the designated limits for which said officer was elected"," and 
when the complaint is against a state officer, "it shall be signed in their own 
hand writing by at least six per cent of the qualified electors of the state." 

Under this section complaints against state officers shall be filed with the 
governor or court of appeals of the district where the state officer resides, which 
officials have the power of removal. Complaints against officers other than state 
officers may be filed with the judge of the court of common pleas of the county 
wherein the officer against whom the complaint is filed resides, except that a 
complaint against- a common pleas judge may be filed in the court of appeals of 
his district. 

For the purpose of this opinion, it is not necessary to cite or quote further 
provisions of these sections, but it is sufficient to state that the power of re
moval is vested in the governor and courts, as above indicated, and that the 
procedure for hearing of the complaints is provided in this act, being section 
10-1 to section 10-4, inclusive. 

·1t is to be noted, however, that this act is cumulative to "other methods of 
removal now authorized by law," as provided in section 10-1. 

Consideration of these various sections result in this answer to your first 
question: 

1. The laws relating to removal from office prior to the enactment of and 
exclusive of section _10-1 et seq. G. C., do not define causes or fix the procedure 
for removal from office which applies uniformly to all offices. Such causes for 
and· procedure of removal are found in the various acts creating and defining the 
duties of each office. 

2. By the enactment of section 10-1 et seq. G. C., in addition to the causes 
and procedure fixed and provided by earlier statutes, causes for the removal 
from office generally are fixed and procedure therefor is provided. 

The power of removal of state officers is vested in the governor of the state 
and in the court of appeals of the district where the state officer resides. The 
power of removal of the officers other than state officers, excepting upon com
plaint against a judge of the common pleas court, is vested in the judge of the 
court of common pleas of the county in which the officer against whom the com
plaint is filed resides. The power of removal of a common pleas judge from 
office is vested in the court of appeals of the district in which such judge re
sides. 

Your second question is, has your department "any power other than report 
in the matter?" 

In addition to those sections quoted in the discussion of your first ques-
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tion, sections 283 and 286 G. C. are pertinent. Section 286, construed in connec
tion with other sections of the act creating the bureau of inspection and super
vision of public offices, clearly shows its auditing and supervising function. 
After the creation and organization of the department, provision is -made for 
inspection and supervision, the making of findings and the filing and effect of 
such reported findings. Authority is given by this section to the law officers of 
the various subdivisions to enforce the findings of the bureau. 

Section 286 G. C. in part provides: 

"If a report sets forth any • • • misfeasance or gross neglect 
of duty • • • for which a criminal penalty is provided by law," 

a copy thereof shall be filed with the prosecuting attorney, who is charged with 
the duty of instituting criminal proceedings. 

Consideration of the purpose of the act creating the bureau and defining its 
powers and duties, together with the further fact that no authority is given to 
it, as such, to prefer or prosecute any charges for official misconduct, results in 
this department's conclusion that the bureau has no official power or functions, 
as such, to exercise in the matter of removal from office. It may be added, how
ever, that with reference to initiating charges of misconduct, where the statute 
as to any given office does not require that the complainant possess residential, 
·tax-paying or other special qualifications, the head of your bureau or any member 
thereof could initiate and prosecute a complaint for official misconduct in the 
manner provided in the statutes relating to each particular office. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

661. 

BOARD OF EDUCATION-STATE AID-BOARD MUST BE DILIGENT IN 
SEEING LEVIES MADE IN PROPER PROPORTION AND THAT THE 
ACTION OF BUDGET COMMISSION PRESERVES PROPER PROPOR
TIONS TO RECEIVE STATE AID-COUNTY AUDITOR HAS NO AUTHOR
ITY TO APPORTION TAX EXCEPT AS DETERMINED BY ACT OF 
BUDGET COMMISSION-WHERE BOARD OF EDUCATION HAS PLACED 
IN ITS TAX LEVY FOR SCHOOL PURPOSES, A PROPORTION OF TWO
THIRDS OF TOTAL AMOUNT TO TUITION FUND, IT IS DUTY OF 
BUDGET COMMISSION TO MAINTAIN SAME WHERE STATE AID DE
SIRED FOR WEAK SCHOOL DISTRICT-WlHEN SCHOOL DISTRICT 
DISQUALIFIED.. 

1. A board. of education which desires to apply for state aid must be diligent 
in seeing that its levies are made in the proper proportions, inasmuch as the 
action of the county budget; oommission is involved ana it is incumbent upon 
the boara of education to present the facts to that tribunal ana see to it that the 
rights of the boara are preserved; ana neifiher the boara of education of a weak 
school aistrict nor the county auaitor has authority to distribute or apportion 
the taz yield among the tunas of the district in any other proportion than that 
aeterminea by the act of the budget commission. 

2. Where a board of eaucation has placeti in its _taz levy for school pur-
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poses, a proportion of two-tMrds of the total amount to the tuition fund,, it is 
the duty of the bud,get commission to maintain the same proportion in those 
cases where the board, of education aesires state aid for a weak school d,istrict; 
but; where the budget commission has failed, in the adjustment of the levies, to 
observe the proper proportion as between the levy for tuition fund and the re
mainder of the levies, such school d,istrict is thereby d,isqualifi,ed, to receive state 
aid as provided for in section 7595-1 G. a. 

COLUMBUS, OHIO, September 24, 1919. 

HON. A. v. DONAHEY, Auaitor of State, Columbus, Ohio. 
DEAR Sm:-Acknowledgement is made of the receipt of your request for an 

opinion on the following statement of facts: 

"A very unfortunate situation is developing in many of the weak 
school districts in the state of Ohio, and we are presenting the facts to 
you for opinion as to the law. 

A board of education made out its annual budget calling for a 
levy for its several purposes of tuition, contingent, building and sinking 
funds. In making its adjustments the budget commission found that it 
was not possible to allow the school district the total levy for which it 
asked. The budget commission in making its adjustments thoughtlessly, 
or perhaps not being conversant with the provisions of the law govern
ing state aid to weak school districts, allowed to such district a levy for 
tuition purposes which was less than two-thirds of the total and for 
other purposes levies .which aggregated more than one-third of the 
total. When the county received the yield of this levy, the county audi
tor, in making his distribution of the tax yield on the school distribu
tion ledger, followed the adjustments made by the budget commission, 
and the clerk of the board of education carried that apportionment 
upon the school cash book, so that the school district carried upon its 
books less than two-thirds of the total yield required by the state aid 
law to be placed in the tuition fund. 

This condition which is developing in more school districts-as each 
day goes by is deplorable, because under' the state aid statute such dis
tricts are barred from receiving any state aid, and in some instances 
nearly one-half of the tuition fund will have to come in the way of state 
aid if the schools of the district are to be maintained. 

While we have been inclined to believe that the special provisions 
of the state aid to weak school districts' law controlled the more general 
provisions of the other statutes governing distribution of funds, and 
that it is within the power of the board of education and its duty to 
make a distribution of its funds in such cases in acc9rdance with the 
state aid statute, ignoring the action of the budget commission in that 
regard, we do not care to trust to our own judgment in this matter and 
desire that you shall advise us whether or not it is within the power of 
boards of education in weak school districts, which qualify under the 
state aid law, to readjust the apportionment of the tax Yield upon the 
books of the school board so that two-thirds of the yield shall be placed 
in the tuition fund. 

Also, we would be pleased if you would advise us--in the event 
you find it is the duty of the board of education to make this readjust
ment-whether or not the county auditor can be directed to make the 



ATTORNEY-GE1''ERAL. 1181 

apportionment of the funds on his school distribution ledger correspond 
to the reapportionment made by the board of education." 

This statement of facts raises three questions of law, which should be 
separately considered as follows: 

1. May the board of education of a weak school district, or a county 
auditor, or either of them, distribute or apportion the tax yield among 
t?e funds of the district in any other proportion than that determined 
by the act of the budget commission, assuming the action of the budget 
commission to be valid? 

2. In case at the time levies are made and the budget commission 
was engaged in the adjustment of them, it is anticipated that an appli
cation for state aid will be made by a school district, covering either or 
both of the years for part of which the levy is made, has the budget 
commission any duty to perform in adjusting the amounts to be raised 
by taxation for the several purposes allowed by law growing out of such 
anticipated fact? 

3. Assuming a negative answer to both of the preceding questions, 
does the budget commission's failure, in the adjustment of the levies, to 
observe the proper proportion as between the levy for tuition fund and 
the remainder of the levies, disqualify the district to receive state aid? 

It will be noted that the first question involves an assumption with respect 
to the answer to the second question. It has been found most convenient to 
conduct the discussion in this form. 

We are assuming, therefore, in consi.dering the first question, that under 
existing laws (other than the Freeman law passed by the last session of the 
general assembly, which it is presumed is not involved in your inquiry) the 
budget commission has no duty to perform in adjusiing the levies in a school 
district growing out of the fact that the school district is or expected to be 
"weak"; so that the budget commission is absolutely untrammeled in the exer
cise of its discretion and may adjust the levies, so far as necessary, to enforce 
the limitations of the Smith one per cent law, so called, as it deems best. 

The question now is as to whether or not, after such adjustment has been 
made, the county auditor must be guided in his computation of rates for the 
several purposes, by the action of the budget commission, and in its distribution 
of taxes to the various funds of the school district by the yield of the rates so 
computed; and whether or not the board of education of the district, after re
ceiving the distribution resulting from such levies can, because of the necessity 
for state aid, redistribute the funds by transfer or otherwise on any other bases 
than that so determined, and so affect retroactively the "levies" which have 
been made. 

The question thus phrased involves an interpretation of the following sec
tions of the General Code: 

"Sec. 7595. No person shall be employed to teach in any public 
school in Ohio for less than fifty dollars a month. When a school dis
trict has not sufficient money to pay its teachers such salaries as are 
provided in section 7595-1 of the General Code, for eight months of the 
year, after the board of education of such district has made the maximum 
legal school levy, at least two-thirds of which shall be for the tuition 
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fund, then such school district may receive from the state treasurer suf
ficient money to make up the deficit." 

Sections 7586 and 7587 are as follows: 

"Sec. 7586. Each board of. education, annually, at a regular or spe
cial meeting held between the third Monday in April and the first Mon
day in- June, shall fix the rate of taxation necessary to be levied for all 
school purposes, after the state funds are exhausted." 

"Sec. 7587. Such levy shall be divided by the board of educatioµ. 
into four funds: First, tuition fund; second, building fund; third, con
tingent fund; fourth, bonds, interest and sinking fund. A separate levy 
must be made for each fund." 

Sections 7586 and 7587, however, are not in force at present, having been 
supplanted by the Smith one per cent law, which is an act of more recent enact
ment. Without quoting the provisions of this act in detail, it is sufficient to 
state that the original levying authorities, such as boards of educatlon, city 
councils, county commissioners, etc., no longer have the power to fix rates of 
taxation. Instead they are required by section 5649-3a to submit annual budgets 
to the county auditor, setting forth their needs for each purpose for which taxes 
may be levied for the incoming year. ThEse budgets are then to be p·aid before 
the budget commission (section 5649-3a) and that commission is to examine 
all the budgets calling for the levy of taxes within the limits of any taxing dis
trict, for the purpose of seeing whether or not they call, in the aggregate, for 
the levy of taxes at rates in excess of those allowed by law. If it appears that 
such is the case, it is the duty of the budget commission to reduce the items in 
such budget. The statute provides: 

"In making such adjustment the budget commissioners may revise 
and change the annual estimates contained in such budgets, and may 
reduce any or all the items in any such budget, but shall not increase 
the total of any such budget, or any item therein." 

The same section goes on to provide: 

"When the budget commissioners have completed their work they 
shall certify their action to the county auditor, who shall ascertain the 
rate of taxes necessary to be levied upon the taxable property therein 
of such • • • taxing district." 

In other words, the budget commission fixes the amounts and certifies its 
action to the county auditor, who computes the rates according to the estimated 
duplicate. The duplicate is then made up and the taxes are collected. Then it 
becomes the duty of the county auditor, under section 7603 G. C., to distribute 
the proceeds of the levies as therein provided. The section ls as follows: 

"The certificate of apportionment furnished by the county auditor to 
the treasurer and clerk of each school district must exhibit the amount 
of money received by each district from the state, the amount received 
from any special tax levy made for a particular purpose, and the amount 
received from local taxation of a general nature. The amount received 
from the state common school fund and the common school fund shall 
be designated the 'tuition fund' and be appropriated only for the pay-
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ment of superintendents and teachers. Funds received from special 
levies must be designated in accordance with the purpose for which the 
special levy was made and be paid out only for such purpose, except 
that, when a balance remains in such fund after all expenses incident to 
the purpose for which it was raised have been paid, such balance will 
become a part of the contingent fund and the board of education shall 
make such transfer by resolution. Funds received from the local levy 
for general purposes must be designated so as to correspond to the par
ticular purpose for which the levy was made. Moneys coming from 
sources not enumerated herein shall be placed in the contingent fund." 

In performing his duties under this section, as well as those under section 
5649-3c, the county auditor acts purely in an administrative capacity. He must 
compute such rates under the latter section as correspond to the amounts fixed 
by the budget commission for the several items in the budget; he must make 
his apportionment in accordance with the yield of the several rates which he 
has so computed. Assuming the action of the budget commission to have been 
correct in a given instance, therefore, it is clear that the county auditor has 
committed no error when he does these things. 

Your letter suggests the possibility of holding that the state aid law (prior 
to its amendment by the Freeman act) constitutes an exception to the general 
rule thus laid down. No warrant of law is found for such a statement. It is 
true that section 7595, above quoted, provides that "at least two-thirds" of the 
maximum legal school levy "shall be for the tuition fund." This phrase, how
ever, is found in a clause which deals with the action of the board of education. 
It is not equivalent to a command that the county auditor shall always appor
tion at least two-thirds of a weak school district tax yield to the tuition fund. 
Whether or not it is binding upon the budget commission is a question which 
will be hereinafter considered. It is not, however, binding upon the county 
auditor. That much is clear. 

Postponing, therefore, some of the discussion which might appropriately 
come under this heading, to a consideration of the second question, it is con
cluded, as the opinion of this department, on the first part of the first question, 
as above stated, that the county auditor, in his ministerial capacity, has no duty 
to perform with respect to the distribution of the levies of a weak school dis
trict other than what he would have to perform with respect to the levies of 
any other school district. Whether or not the district is qualified or disqualified 
for state aid is a question which does not affect his duty. 

The latter part of the first question, as stated, pertaining to the action 
which may be taken by the board of education, bears close relation to the third 
question, as above framed. At the present time, however, the following state
ment will suffice as an answer to it; whatever may be the power of the board 
of education to transfer from the contingent or other fund to the tuition fund, 
so as to produce an ultimate distribution of funds which will leave at least 
two-thirds of the total yield from general taxes to the credit of the tuition fund, 
such action can in no wise affect what has preceded for the purposes of section 
7595 G. C. That section does not say that in order to qualify for state aid a 
school district must merely exhibit a statement of accounts showing that two
thirds of the money in its treasury and arising from local taxation is in the 
tuition fund; the qualifying action under section 7595 G. C. pertains to the orig
inal levy. It is the weakness of the whole scheme of state aid that nothing is 
provided therein as to the handling of the funds after they are once in the 
treasury of the school district. The sole question under the section is as to the 
proportions in which the levies were made. It is clear that a transfer of funds, 
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after distribution, cannot have the legal effect of changing the levies that were 
actually made. · 

For all the foregoing reasons, it is the opinion of this department that the 
fact that a school district is weak or intends to apply for state aid is one which 
has no influence upon the action of the county auditor in computing tax rates, 
nor upon his action in distributing the proceeds of such rates to the school dis
trict; and that any action which a board of education might take after distri
bution by way of transfer, or otherwise, to bring into the tuition fund a pro
portion of the entire yield from the general property taxes, equal to at least 
two-thirds of the whole, cannot have any retrospective effect as to the levies 
themselves and the proportions in which they were made for the purposes of sec
tion 7595 G. C. All this is upon the assumption previously stated, that the budget 
commission has it within its power to ignore the fact that a school district is 
weak or intends to apply for state aid when it is making its adjustment under 
section 5649 G. C. This question will be next considered. 

The fundamental and outstanding characteristic of section 7595 G. C. is 
that it describes a condition upon which a school district may obtain state aid. 
It has, therefore, not the force and effect of a binding law as to any one. Sup
pose the budget commission were not in existence at all and the machinery of 
levying taxes was the same as it was before the Smith law was enacted, and 
when the state aid law was passed it was not obligatory upon a board of educa
tion to ask for state aid at that time and in that state of the law. It might 
disqualify the district for state aid by failing to make levies in the proper pro
portions which originally were three-fourths for tuition fund purposes and one
fourth for other purposes. That such action would have the effect of disqualifying 
the district for state aid would not affect the validity of the levies made nor 
the power of the county auditor to ignore such levies and either actually make 
the levies on the qualifying basis or distribute them on such basis under section 
7603 G. C. The auditor would be a ministerial officer and would be obliged to 
follow the action of the board of education. In other words, section 7595 does 
not now and never did provide that any i>articular board of education should 
make its general levies in any particular proportion. Read in connection with 
the remainder of the state aid law it simply had the effect of providing that if 
the board of education of a school district should intend or desire to apply for 
state aid, it must lay the foundation for a successful application by doing cer
tain things, one of which was the making of its levies in the prescribed propor
tion. This relation of section 7595 G. C. to the powers and duties of the board 
of education is at least clear. However, in the cases described by you the boards 
of education have taken the initial step by making their estimates of needs for 
budgetary purposes in the proper proportions indicated by section 7595. The 
question now arises as to whether or not the board having done so, the budget 
commission, in scaling down the levies, must observe these proportions. It will 
be·borne in mind, in this connection, that the law does not recognize any such 
thing as a school district with a permanent "weak" status. In point of fact 
there doubtless are many districts in the state which are perennially in this 
condition. But the condition of any such permanent class is not taken cog-

. nizance of by the law. The question of the necessity for state aid is one which 
comes up de novo each year for each district. It cannot be assumed as _a matter 
of law that any district in any year is necessarily going to be obliged to ask 
for state aid. In fact it cannot be assumed as a matter of law that when a 
s_chool district makes its levies in the first instance, by submitting its annual 
budget, such budget is necessarily going to be reduced by the budget commis
sion; that would depend upon the needs of the other taxing districts levying 
over the same territory as well as the amount of the duplicate. 
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Now a school district makes its levies by the submission of the budgetary 
estimates by the board of education in the month of June. These estimates 
relate to the last half of the school year commencing the following March and 
the first half of the succeeding school year commencing in the following Sep
tember. When an application for state aid is made in the month of October, or 
between that month and December of any year, as the law now provides, the 
estimated deficiency of the district is based upon the actual yield of the last 
half of the tax levied a year and four months previous and the yield of the first 
half of the tax levied about four months previous to the making of the applica
tion. In other words, it would seem that two annual levies would have to be 
taken Into consideration in determining the qualification of the district for state 
aid. This is a fact apparently not taken into account by the framers of the 
state aid law, which seems to assume that the year from which levies are made 
is the same from which state aid is rendered. This, however, Is not the case 
and never was. 

Without going further into detail, it is sufficient to observe that the power 
of the budget commission under section 5649-3c is discretionary. That section 
is of later enactment than the original state aid law, though the latter has since 
been amended in other particulars. 

As stated by Hon. Timothy S. Hogan, who has considered this question in an 
opinion found in the annual report of the Attorney General for the year 1912, 
Vol. 1, page 89, the act of levying on the part of a board of education is not 
complete until the budget commission has acted. That opinion held that there 
were two steps as to which the (then) three-fourths test of section 7595 would 
have to be applied: (1) the action of the board of education itself, and (2) the 
~ction of the budget commission. Failure of either of these bodies to observe 
the proper proportion would disqualify the district for state aid. The disposi
tion should be to give a liberal interpretation to the state aid law in order to 
effect the largest measure of relief. In view, however, of the amendment of 
the state aid law by the Freeman act, which is designed to provide for all mat
ters concerning which you inquire, it is felt there is no longer any necessity 
for stretching the law, if such a course of conduct was ever justifiable. 

What, then, was the duty of the budget commission? It had discretionary 
power; its action was a part of the machinery for levying taxes; section 7595 
G. C. applies to it just the same as it applied to the board of education-viz., 
by its provision to the effect that if certain proportions were not observed, the 
district would be disqualified to receive state aid. An intention on the part of 
the board of education to apply for state aid, and its own action in observing 
proportions marked out in section 7595, would undoubtedly give to the school 
district represented by the board a right to have such intention and such fact 
considered by the budget commission. An inadvertent oversight on the part of 
the commission in this matter would be a mistake which the commission, were 
it in session, would have a right to correct. A deliberate ignoring of such a 
condition would be, in the opinion of this department, an abuse of discretion 
of a sufficiently arbitrary nature to entitle the board of education to an appro
priate remedy. But when the budget commission has completed its work and 
the auditor has ~omputed )lis rates, and the taxes have been collected and the 
apportionment to the school district made, it is in the opinion of this department 
too late to correct such matters. In other words, the action of the board of 
-education, in attempting to qualify itself for state aid by submitting a proper 
annual budget, as measured by the requirements of section 7595, does Impose 
a duty upon the budget commission to observe these proportions in making its 
adjustments. But this is a duty which must be discharged by the budget com
mission. Should the btldget commission fail to discharge that duty, no one 
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else can be substituted for it and no other official action can have the efficacy 
that the commission's action would have. The only remedy must be worked out 
through the action of the commission. 

This conclusion is irresistible because if the allowance for the tuition fund 
is to be increased, that of some other fund or funds must be correspondingly 
reduced in order to get the total within the limitation of the law. Such a reduc
tion might be made in the contingent fund or in the building fund, or in some 
levy made by some other district, such as a municipal corporation levying 
within the same territory. No officer or tribunal, other than the budget com
mission, is empowered to select the levy or levies which must be reduced in 
order to increase the tuition fund levy of the school district. The county auditor 
cannot take such action, a court could not do it, the board of education itself 
is without power to do. it. There is therefore no escape from the conclusion 
that whatever action is taken to remedy an inadvertent, mistaken or erroneous 
determination of the budget commission of the kind under consideration, must 
be taken by that body itself. 

The answer to your second question is, therefore, that while the budget com
mission does have a duty to perform, under circumstances like those detailed 
by you, if that commission should not discharge its duty, its failure to do so 
does not amount to an error of such a ministerial character as can be cor
rected by the purely ministerial action of the county auditor, or by any one 
else. 

This conclusion introduces the last question, which is as to whether or not 
the circumstances stated in your lette.r disqualifies the board of education from 
receiving state aid. It was the conclusion of Mr. Hogan, in the opinion cited, 
that such would be the case. For the reasons supporting that conclusion, I am. 
referring you generally to that opinion. 

In the opinion of this department a board of education, which desires to 
qualify its district for state aid has a continuing duty to perform. In the first 
instance it must make its budget estimates in the proper proportions. In the 
second instance it must advise the budget commission of its purpose in doing so. 
The budget commission's action is taken after public hearing and investigation. 
If the board of education allows the matter to go by default without advising 
the budget commission of its intention or need; or if having presented its needs 
to the budget commission it allows the budget commission to make such a dis
tribution of the levies as will disqualify it for state aid without availing itself 
of such remedies, before the budget commission or in the courts, as it may have, 
it may fairly be said that it is the action of the board of education, as much as 
the action of the budget commission, that has had the effect of disqualifying 
the district. In other words, while the board of education has not direct or im
mediate control over its levies, it is a party in interest before the budget com
mission; it has its day in court, so to speak; and if it permits the budget com
mission to complete its work and to become funotus officio without objection to 
a result of disqualifying a district to receive state aid, such a result is, in a 
measure at least, its own fault. 

A board of education which desires to apply for state aid and intends lo 
do so, must be diligent in seeing that its levies are made in the proper propor
tions. Inasmuch as the action of another tribunal is involved, it is incumbent 
upon the board of education to present the facts to that tribunal and to see to it 
that its rights are preserved. 

'I'his is, of course, precisely the policy that is embodied in the Freeman,act, 
to which reference has been made. Without quoting that measure it is suf
ficient to observe that the board of education must, under its provisions, notify 
the budget commission that it intends to apply for state aid, as the very first 
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step in its qualification to receive such aid. Thereupon the budget commission 
becomes subject to certain duties that, as has been held in this opinion, the 
commission is not subject to under pre-existing laws; but such duties are after 
all different only in kind from the duty which the budget commission has 
previously rested under in the same behalf. It still remains incumbent upon 
the board of education to see to it that the budget commission's work is prop
erly done. 

In this same connection attention is called to the fact that the tax commis
sion has always exercised, without question, the power to reconvene the budget 
commission when its work was not properly done. 

In a personal conference with the auditor's department it was indicated 
that the number of schools in the state that would be affected on account of 
failure to secure state aid through a strict construction of the law would be 
limited to two or three schools and that possibly none of this limited number 
would suspend operations because of other financial arrangements made follow
ing the "two mm levy" permitted under Senate Bill 187. 

Every school district that is legally entitled to state aid should receive it 
and no schools should be closed during a term where it is at all legally possible 
to keep them going, and the state aid law should be construed as liberally as 
possible, that the intent of the legislature in assisting weak school districts to 
maintain their schools be carried out. But the local board of education desiring 
to be considered for state aid for its district should see that the proportion of 
two-thirds for tuition, which they originally set aside in their action on the 
total tax levy for school purposes, is later maintained by the county budget com
mission. 

It is the opinion of the Attorney-General, therefore, that under the facts 
stated by you no relief is open under the state aid law to the districts which 
find themselves in the plight referred to therein. 

Respectfully, 
JOHN G. PRICE, 

A.ttorney-Gettera!. 

652. 

WHEN STEA:M BOILER OR ENGINE OF MORE THAN THIRTY HORSE
POWER IS BEING "OPERATED"-QUESTION OF MECHANICAL 
ENGINEERING-SECTION 1047 G. C. CONSIDERED. 

1. The question arising under section 1047 G. C. as to when and under what 
circumstances a steam boiler or e,igine of more than thirty horsepower is being 
"operated", is a question of mechanical engineering, rather than of law. 

2. It appearing that the practical construction give1i to the word "operated" 
by the Industrial Commission, Division of Steam Engines, is in accord with the 
opinions of experts in mechanical engineeriiig, it is suggested that such construc
tion be adhered to until the same is proved invalid by court decision to the contrary. 

3. Whether such a boiler or engine is befog operated "directly ill charge of a 
duly licensed e,igineer", as required by said section 1047 G. C., depends upon the 
question whether such engineer is iii such a relation to the boiler or engine that he 
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can give it the care and attention necessary to its operation with entire safety to 
life and property. 

CoLUMBUS, Omo, September 24, 1919. 

ludustrial Commissio,~ of Ohio, Columbus, Ohio. 
GENTLEMEN :-Your letter of recent date reads as follows : 

"Enclosed find copy of letter from Malcolm Jennings, secretary of the 
Ohio Manufacturers' Ass,ociation, with reference to section 1047 of the Gen
eral Code. 

Will you please let us have your construction of this statute, and 
oblige?" 

The letter from the executive secretary of the Ohio Manufacturers' Associa
tion, to which your letter refers, reads in part as follows: 

"Some differences have arisen between the officers of the Bureau of 
Examination of Stationary Engineers and citizens of Ohio with relation to 
the construction of the above statute and the differences hinge upon the 
words 'operate', and also upon the words 'unless it is directly in charge 
of a duly licensed engineer'. The Bureau, which is a subordinate branch 
of your department, through its officers, has been holding that 'operation' 
with respect t() a steam boiler applies whenever there is a fire in such boiler 
without reference to the pressure carried or with reference to the fact 
that the plant is not in operation. 

To be more specific, the Bureau has held that a licensed engineer or 
boiler operat-'.>r must be in charge immediately of any boiler under which 
there is a fire. In many plants it is the practice during the night when the 
plant is not in operation to maintain a small fire under the boilers for the 
purpose of preventing freezing and to keep, the water warm in order that 
steam may be gotten up quickly when the plant goes inllo operation. Our 
people have held on the contrary that this does not constitute the operation 
of a boiler within the meaning of the law." 

Section 1047 G. C. reads as follows: 

"No per90n shall operate a stationary steam boiler or engine of more 
than thirty horsepower without obtaining a license to do so as provided in 
this chapter. A horsepower as used in this section shall mean twelve 
square feet of boiler heating surface. No owner or user or agent of an 
owner or user of any such steam boiler or engine shall permit it to be 
operated unless it is directly in charge of a duly licensed engineer." 

The question now before us is as to the meaning of the word "operate,'' as 
used in the section just quoted. In other words, it is this: When and under what 
circumstances is a stationary s·team boiler or engine iii operation? 

It is apparent from mere statement that the question is a matter of mechanical 
engineering, rather than of law. Accordingly, an effort has been made to ascer
tain. from persons familiar with boiler operation just what the word "operate" is 
understood to mean in this regard, from an engineering standpoint. While I am 
entirely willing to assume any responsibility which is properly mine with regard to 
the conclusions of this opinion, I feel that it is not inappropriate to point out that 
the same is based on premises which are really non-legal in character. 
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Pertinent to ,our inquiry is a written statement recently made by William T. 
Magruder, Professor of Mechanical Engineering at Ohio State University. Mr. 
Magruder says, in part : 

"When the generation of steam is no longer needed, as at the end of 
the working period of the day and for several hours, it is customary and 
accepted practice to clean the fire of ashes and clinkers, collect the live 
coals in a heap, or bank, on the grate, cover them with, fresh and fine 
coal so as to greatly retard combustion and yet maintain it without ex
tinguishing the fire, to close the air inlets to the furnace, and partly to 
close the gas outlet foom the furnace to the chimney, thereby preventing 
the usual amount of cold, fresh air from entering the furnace to lower its 
temperature while the boiler is not in the operation of generating steam. 
This process is commonly known as 'banking the fire', and is the usual 
and accepted practice when steam is not needed for several hours. Its 
object is to retain the heat in the ooiler and its furnace between the 
periods of operation, or working periods, and so as to maintain the boiler 
as nearly as possible at a uniform temperature in the interest of economy 
and safety. When a ooiler is not to be used to generate steam for sev
eral days or weeks, its fire is either allowed to die out or is removed, or 
'drawn', and the boiler is allowed to cool down, and it is then said to be 
'out of commission', or 'laid up'." 

After making further observations not necessary to be quoted here, Professor 
Magruder concludes: 

"F,or these reasons I am of the opm10n that a steam boiler is being 
'operated' in the usual and accepted sense of the word, when it is generating 
steam from the water and by the heat which are being supplied to it; and 
that if the fire is properly banked and if no person is at the boiler to 
supply fuel and water in proper ways so as tu generate steam, then the 

. boiler is not being operated." 

That a boiler with a "banked fire is a broiler not in operation", is also the 
opinion of Mr. J. C. Callery, a mechanical engineer of Columbus, Ohio, as evi
denced by his letter of August 9, 1919, addressed to this department. 

In reply to my request for information as to the construction which had been 
given to section 1047 G. C. by your bureau in practice, you forwarded a copy of a 
letter sent you by your ::-.Ir. Joseph McCue, Chief Deputy, Division of Steam 
Engineers. This Jetter, touching the matter in question, says: 

"Generally speaking, it has always been the attitude of this department 
to consider a steam boiler to be 'in operation' at all times that an active fire 
was being maintained under it, and when a steam pressure was available 
for any purpose, either power or heat. There is a condition, known as 
'banked fires', during which there is usually no steam being taken from the 
boiler, and no firing is done, and we do not require the attendance of a 
licensed man at such times. \Vhen, however, the banked fires are raked 
over the grates and fresh coal added, we consider the boiler is being put 
into operat~on, and only a licensed man should perform such work, should 
the boiler be over 30 h. p." 

It thus appears that the interpretation given by your department, as evi
denced by the statement of ::-.Ir. ::-.IcCue just quoted, is consistent with the above 



1190 OPINIONS 

quoted views of Professor Magruder and Mr. Callery, relative to the condition 
kn-own as a "banked fire", and that your department does not now take the view 
ascribed to it by that part of the letter from the executive secretary of the Ohio 
Manufacturers' Association, which says : 

"* * * the Bureau has held that a licensed engineer or boiler 
operator must be in charge immediately of any boiler under which there 
is a fire." 

In another part of the letter of said secretary of the Ohio Manufacturers' Asso
ciation, there is a statement which seemingly indicates that the writer is of the 
opinion that a stationary steam boiler or engine of more than thirty horsepower 
is not in. operation if the fact be that "the plant is not in operation." By "plant" 
is meant, we presume, the machinery, tools, etc., necessary to carrying on the work 
in any given establishment. Such a view, we think, is not tenable. In the first 
place, and as a matter of mechanics, we take it to be true that a steam boiler or 
engine can "operate" ; that is, can function, regardless of the use made of the power 
or energy thereby created. Secondly, such a view is opposed· to consideration of 
public safety. That is to say, the danger consequent upon careless and incom
petent operation of a steam boiler might be quite as great when the plant is not in 
operation, as when it is. 

I therefore suggest that your bureau continue to give the word "operate" the 
same practical oonstruction referred to by Mr. McCue in his letter to you, until 
such time as a court of competent jurisdiction otherwise decides. As above noted, 
under this view a steam boiler is not regarded as being in operation when an inac
tive or "banked" fire is maintained thereunder. 

The second question for our considerati•on is raised by that part of the letter 
above referred to which says : 

"In a number of our plants batteries of boilers or steam engines are 
installed sometimes in separate buildings and all are directly in charge of a 
highly !'.'.Ompetent and licensed engineer when the plants are ,in operation. 
The Bureau has held that each of these engines and each of these boilers 
must have a licensed engineer or boiler operator in charge immediately 
and continuously at all times when there is a fire under the boiler or steam 
in the pipes." 

The last sentence of section 1047 G. C. says: 

"No owner or user or agent of an owner or user of any such steam 
boiler or engine shall permit it to be operated unless it is directly in charge 
of a duly licensed engineer." 

The word "directly", according to the Century dictionary, means: "Without 
the intervention of any medium; "immediately". The question whether a steam 
boiler or engine is directly, that is to say, immediately, in charge of a licensed 
engineer, is really a question of fact, and no categorical answer, available for any 
and all circumstances, can be given. The law does not expressly require that such 
an engineer be in the same room or building where the boiler is located; nor does 
it expressly require that each separate boiler be in charge of a different licensed 
engineer. 

The test to determine whether or not a steam boiler or engine is directly in · 
charge of a duly licensed engineer is, it seems to me, to be found in oonsiderations 
of safety to life and property. That is to say, if a duly licensed engineer is in 
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such a relation to a steam boiler or engine as that he can give it the care and atten
tion necessary to its operation with, entire safety to life and property, such boiler 
or engine can properly be said to be "directly in charge of a duly licensed engi
neer", as provided by section 1047 G. C. In other words, the phrase "directly in 
charge" is not a rigid legal formula, but a phrase whose meaning is to be s,ought 
in the peculiar circumstances of each individual case. If a duly licensed engineer 
were but twenty feet away from a steam boiler or engine, all would probably agree 
that the same was directly in his charge; and if he were a mile away from the 
boiler or engine, all would probably agree that the same was not directly in his 
charge. But \\'.here the line is to be drawn between the extremes mentioned, it is 
not possible to say as a matter of law. The same reasoning applies to the question 
as to whether the law requires a licensed engineer for each separate engine or boiler. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

653. 

BOARD OF EDUCATION-CAN AVAIL ITSELF OF EITHER SENATE 
BILL NO. 187 (108 0. L. 924), OR HOUSE BILL NO. 567 (108 0. L. 709), 
BUT NOT BOTH-IF ELECTORS VOTE AGAINST LEVY UNDER 
SENATE BILL NO. 187 BOARD MAY AVAIL ITSELF OF PROVISIONS 
OF HOUSE BILL NO. 567. 

Where an election was held. in a school district under and by virtue of Senate 
Bill 187 on August 12, 1919, and a vote of the majority of the electors of said dis
trict was against any levy under Senate Bill 187, the board of education is not pre
cluded thereby from taking advantage of the provisions of House Bill 567, since 
both laws are extraordinary measures for the raising of revenue, and a board of 
education can avail itself of either Senate Bill 187 or House Bill 567, but not both, 
fo order to carry on the f1111ctioii of public education uniil permanent revenues can 
be provided. 

COLUMBUS, Omo, September 24, 1919. 

HoN. HAVETH E. :\!Au, Prosecuting Attorney, Dayton, Ohio. 
DEAR Srn :-Acknowledgment is made of the request of William K. Marshall, 

assistant prosecuting attorney of Montgomery county, for an opinion upon the fol
lowing statement of facts: 

"Where an election was held in a school district under and by virtue 
of Senate Bill No. 187 (108 0. L. 924), and the vote of the majority of 
electors in said district was against any levy under said bill, is such board 
of education thereby precluded from issuing bonds under House Bill No. 
567 (108 0. L. 709)? 

In view of the fact that both of these acts were passed for the pur
pose of furnishing relief to school districts, it seems to me that a board 
,of education would be entitled to issue bonds under House Bill No. 567, 
although electors of the district refused to authorize by v,ote a levy under 
Senate Bill No. 187. 

In case bonds were issued under House Bill No. 567 under such cir
cumstances, and were offered to the Industrial Commission and accepted, 
the proceedings under which they were issued would be undoubtedly sub
mitted to your office for approval, and you would then have the matter to 
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pass upon, so I deemed it wise to have your opinion before advising the 
issuing of bonds." 

Senate Bill 187 reads in part as follows: 

"Section 1. In lieu of proceeding under an act entitled 'An act to 
authorize the taxing authorities of counties, municipal corporations, town
ships and school districts to fund deficiencies in operating revenues for 
the year 1919, issue bonds and to levy taxes for such purpose' but not other
wise, the b,oard of education of any school district may levy in the year 
1919 not to exceed two mills for any and all purposes for which such 

· boards may levy taxes, upon securing the approval) of the electors of such 
district * * * " 

Then follows the manner and method by which the special school electi•on 
may be held on the twelfth day of August, 

0 

1919, and, the respective duties devolving 
upon the board of education and the deputy state 'supervisors of elections in the 
proper submission of the question of levying an additional tax not to exceed two 
mills for any and all purposes for which such boards may levy taxes. 

Section 3 provides : 

"If a majority of the electors voting on the proposition so submitted 
v,ote in favor thereof, upon the certification and canvass of such result it 
shall be' lawful for such board of education to levy taxes on the duplicate 
made up in the year 1919 at the aggregate rate so authorized for such pur
poses in. addition to all other taxes for like purposes * * *." 

You indicate in your statement of facts that an election was held in a school 
district under and by virtue of Senate Bill 187 and the vote of the majority of the 
electors voting in such district was against the levy asked for by the board of 
education. In a personal interview you indicate that this was an entire township 
district situated in Montg,omery county, in which th,e vote was approximately 40 
votes against the levy and 24 votes in favor of the same, a total vote of possibly 
64, or less than one-fourth of the electors of such township. You now inquire if 
after such levy was defeated on August 12th, under Senate Bill 187, such action 
on the part of the electors who went to the polls would prevent the board of educa
tion from issuing bonds and taking care of the proper school expenses in th.e 
second tax measure known as House Bill 567. 

It is important to notice the opening section of Senate Bill 187, quoted above, 
but which if transposed will read as follows: 

"* * * Upon securing the approval of the electors * * * the 
board of education of any school district may levy in the year 1919 not to 
exceed two mills for any and all purposes for which such boards may levy 
taxes in lieu of proceedings under an act entitled 'an act to authorize the 
taxing authority of counties, municipal corporations, townships and school 
districts to fund deficiencies in operating revenues for the year 1919, issue 
oonds, and to levy taxes for such! purposes, but not otherwise' * * *." 

It would seem from an analysis of the language used in section 1 that the 
prime factor necessary is "upon securing the approval of the electors", then the 
provisions mentioned in Senate Bill 187 can be used. In other words, if no ap
proval of the elecrors has been received, it would seemingly follow that the electors 
have not taken advantage of Senate Bill 187, which is a law that may be used by 
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the board of education in lieu of proceedings under House Bill 567. Here an at
tempt was made to provide the necessary funds for the school board when operating 
under Senate Bill 187. The approval of a majority of the electors was not secured. 

The intention of Senate Bill 187, as well as House Bill 567, was to provide im
mediate revenues for urgent needs in the operation of the schools until permanent 
revenues can be provided. Oearly a board of education cannot use both House 
Bill 567 and Senate Bill 187, for the latter says that in lieu of proceedings under 
House Bill 567, and upon securing the approval of the electors, Senate Bill 187 
may provide the necessary revenue. 

Prior opinions of the Attorney-General hold that the mere fact that the elec
tors in a school district have, by a majority vote, failed to authorize bond issues or 
taxes under certain sections, does not cut off the school board from recourse to 
other sections, and bearing upon this point attention is invited to the following 
excerpt from an opinion •of the Attorney-General, found in Annual Reports of the 
Attorney-General for 1911-1912, page 1384: 

"When it becomes necessary for a board of education to improve 
school buildings by reason of an order from the inspector of workshops 
and factories, and such, improvements cannot be made within the ordinary 
limitations of the Smith tax law, and when, furthermore, the electors have 
repeatedly refused to authorize bond issues, under sections 7625 and 7628, 
General Gode, the board of education may have recourse to sections 7629 
and 7630, General Code. 

By these sections, they may issue bonds for this purpose in a sum not 
to exceed the amount of a tax at the rate of two mills for the year next 
preceding the issue, and may extend the payment of such bonds over a 
period of forty years." 

It will be noted that the above op1mon speaks of an emergency that exists 
where the inspector of workshops and factories has condemned a school building 
and that the improvements necessary cannot be made within the ordinary limita
tions of the Smith tax law. The case is parallel to the one at hand in a sense, be
cause section 4 of Senate Bill 187 provides as follows: 

"This act is hereby declared to be an emergency law necessary for 
the immediate preservation of the public peace and safety. The necessity 
therefore lies in the fact that in many school districts of the state, under 
the limitations on tax levies provided by law, deficiencies exist in operating 
revenues, arising from the abnormal increase of operating expenses and 
the desirability of increasing the compensation of school teachers; so that 
unless a/forded extraordinary means of raising revenues the boards of edu
cation of such district will be unable to carry on the function of public 
education until permanent revenues can be provided. Therefore this act 
shall go into immediate effect." 

House Bill 567 is also an emergency act and its emergency clause is section 
14, which reads as follows: 

"This act is hereby declared to be an emergency law necessary for the 
immediate preservation of the public peace, health and safety. Such neces
sity arises from the fact that under existing limitations on tax levies de
ficiencies exist in many of the subdivisions of the state, arising largely 
from the recent abnormal increase of operating expenses, and the anticipated 
loss of revenue from the liqu,or tax; and by reason thereof such subdivi-
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sions, unless immediately afforded extraordinary means of extinguishing 
such deficiencies and meeting fixed charges and current expenses will be 
unable to carry on the ordinary operations of government until permanent 
revenues can be provided and made available. Therefore, this act shall 
take effect immediately." 

A comparison of the two emergency sections appearing in the two laws, Senate 
Bill 187 and House Bill 567, indicates that the necessity in each case was the same, 
the exception being that Senate Bill 187 was a measure which school boards alone 
could use and House Bill 567 is a law which all taxing subdivisions, including 
counties, municipal corporations, townships or school districts, may take ad
vantage of. 

The intention of the general assembly seems to have been primarily to give 
temporary financial relief to school districts and boards of education were given 
two avenues which they might use, selecting either bill as their avenue. Senate 
Bill 187 provides that in lieu of using House Bill 567, the board of education can 
use Senate Bill 187, but provides clearly that the approval of the electors in the 
district is necessary. It would seem, therefore, that where a school board had at
tempted to use the provisions of Senate Bill 187 and had failed, none of their 
rights of operation. under House Bill 567 would be lost; it cannot be denied that 
their debts would be just the same as they were before, their obligatkms un
changed, and the need of relief would still exist. Had they availed themselves of 
Senate Bill 187, clearly they could not use House Bill 567, because the former 
says in its opening sentence, "in lieu of", but if they accomplish nothing in their 
attempt under Senate Bill 187, thie question is, was any burden put upon the tax 
payers by that board of education through Senate Bill 187? Clearly not. 

It would therefore follow, and the opinion .of the Attorney-General is, that 
where an election was held in a school district, under and by virtue of Senate Bill 
187 on August 12, 1919, and a vote of the majority of the electors of said district 
was against any levy under Senate Bill 187, such board of education is not pre
cluded thereby from taking advantage of the provisions of House Bill 567, since 
both are extraordinary measures for the raising of revenue and boards of education 
can avail themselves of either Senate Bill 187 or House Bill 567, but not both. in 
order to carry on the function of public education until permanent revenues can be 
provided. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

654. 

SECRETARY OF STATE HIGHWAY COMMISSIONER-APPROVAL OF 
BOND. 

HoN. HARVEY C. SMITH, Secretary of State, Columbus; Ohio. 
DEAR SIR :-I am transmitting bond of William E. Martin of Columbus, Ohio, 

in the sum of five thousand dollars, with Chicago Bond and Insurance Company as 
surety, conditioned for the faithful performance by Mr. Martin of his duties as 
secretary to the state highway commissioner, under appointment dating September 
22, 1919. 

Section 1183 G. C. directs that such bond be filed in your office with the ap
proval of the state highway commissioner as to sureties ·and the approval of the 



ATTORNEY-GENERAL, 

Attorney-General as to form. You will note that Mr. Taylor has given his approval 
as to the amount of the bond and the surety thereon, and that I have given my 
approval as to the form. 

I am sending a copy of this letter to Hon. A. R. Taylor, State Highway Com
missioner. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

655. 

COUNTY BOARD OF EDUCATION-MAY TRANSFER TERRITORY TO 
OR FROM CENTRALIZED SCHOOL DISTRICT UPON PETITION
NOT MANDATORY-SECTION 4727 G. C. CONSTRUED AS AMENDED 
BY HOUSE BILL 163 (108 0. L. 235)-IN TRANSFER OF TERRITORY 
UNDER SECTION 4692 G. C. NO PROVISION FOR PETITION OF 
ELECTORS. 

1. Under sectio11 4727 G. C., as amended by House Bill 163, the county board 
of educatio11 may trans/ er territory to or from a centralized school district upon 
the petition of two-thirds of the qualified electors of the territory peti'tioning 
for trans/er. But there is nothing mandatory in such section that the county board 
of education shall make such trans! er . 

. 2. I~ transfers of school territory under section 4692 G. C., there is no pro
vision for any petition on the part of the electors, the only provision in such sec
tion being that a remonstrance and not a petition can be filed with the county board 
of education. 

COLUMBUS, OHIO, September 25, 1919. 

HoN. LEWIS F. HALE, Prosecuting Attorney, Bellefontaine, Ohio. 
DEAR Srn :-Acknowledgment is made of your request for an opinion from this 

department on the following statement of. facts: 

"The Monroe township rural school district, Logan county, Ohio, is a 
centralized school district with a bonded indebtedness. More than two~ 
thirds of the electors of a certain part of this district adjacent to the West 
Liberty village school district have petitkmed the county board of educa
tion, acting under the authority of section 4692 and section 4727 as recently 
amended by H.B. 163 (108 0. L. 235), to transfer that part of the said West 
Liberty district. Counsel for the Monroe township board of education has 
advised the county board that they are without authority to make such 
transfer, I have advised them that they have full authority under section 
4727 as recently amended. Kindly give the county board of education your 
decision •on the following question: 

"Has the Logan county board of education authority under section 4692 
4727, as amended to transfer territory from the Monroe township rural cen
tralized school district to the West Liberty village district? 

"It is my opinion that the authority granted the county board by the 
above mentioned law is clear and needs no interpretation, but our oounty 
board wishes your opinion before they take action." 

Section 4727, prior to the recent amendment by the present General Assembly, 
read as follows : 
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"When the schools of a rural school district have been centralized, 
such centralization shall not be discontinued within three years and then 
only by petition and election, as provided in section 4726. If at a special 
election more votes are cast against centralization than for it, the division 
into subdistricts as they existed prior ro centralization shall thereby be re
established."-( 104 0. L., 133). 

Under House Bill 163, which was passed by the present general assembly and 
became law on and with August 11, 1919, section 4727 was amended by adding the 
following language to original section 4727 G. C., above quoted : 

"Nothing in this or the foregoing sections, viz., sections 4726 and 4726-1, 
shall prevent a county board of education upon the petition of two-thirds of 
the qualified electors of the territory petitioning for transfer from trans
ferring territory to or from a centralized scb,i:)ol district, the same as to or 
from a district not centralized." 

In reply to your question as to whether the Logan county board of education 
has authority under sections 4692 and 4727, as amended, to transfer territory from 
a rural centralized school district to a village school district, it is advised that the 
language of section 4727, as amended, is very clear that a county board of educa
tion, upon the petition of two-thirds of the qualified electors of the territory peti
tioning for transfer, 111,ay make such transfer if in its judgment it should be done. 
There is nothing mandatory in the amended section thia,t compels a county board 
of education to comply with the petition, even if presented by two-thirds of the 
qualified electors of the territory petitioning for transfer, for the language of the 
section says that "nothing * * * shall prevent," and does not say that such 
transfer shall be made. It is eminently proper that this authority should rest with 
the county school board, that is, that they should have some discretion in the mat
ter of transfer, for the reas,::m that a centralized district, by vote of the electors 
in the district, might issue bonds for say $100,000 for the erection of a large cen
tralized school building; such election may have been carried in the affirmative by 
a comparatively close vote. Soon thereafter the very electors who created a ma
jority in the affirmative and caused the bond issue to be made, seek to be trans
ferred to another district for any reason, one of which might be that the tax rate 
in the district which was centralized was too high. It is important to note that the 
party who purchases the oonds usually makes a thorough investigation and possibly 
pays a premium on the bond issue, because such issue is based upon a large tax 
duplicate as the district originally existed. It would seem that until all bonds or 
indebtedness of the district were properly taken care of, unusual care should be 
had in the transfer of school territory, for several transfers following in succession 
from a school district, whichi had bonded itself for a large amount, might sooner 
or later show that the tax duplicate was but three-fifths of what it was when the 
bond purchaser purchased the oonds. 

It can be seen that the rights of the purchaser of the bonds might be in
fringed upon by transfers of school territory until the district issuing the bonds 
had but a fraction of its former duplicate. This is presumed to be one of the im
portant things that a rounty board of education should take into consideration in 
making transfers, for the courts have held that wh~re school ter~itory has been 
transferred to a new district, it must at once become a part of such new district 
and begin to assume the taxes and indebtedness of such new district. Possibly the 
latest decision upon this point is that in the case of Ewing vs. Scbopf, auditor, de
cided in the court of appeals for Wayne county February 5, 1919, and reported in 
the Ohio Law Reporter of July 21, 1919. In this opinion the court said: 
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"\Ve think the rule in OhJo is well fixed that when territory for school 
purposes is transferred, pursuant to statutory authority, as is clearly at
tempted in the petition now before us, that those residing in such annexed 
territory may be taxed to pay pre-existing indebtedness embraced in the 
new territorial district." 

Section 4692 provides as follows : 

"The ();)Unty board of education is authorized to make an equitable 
division of the school funds of the transferred territory, either in the treas
ury or in the course of collection, and also an equitable division of the in
debtedness of the transferred territory.''. 

It is very important that great care shpuld be taken in carrying out the last 
sentence of the above quotation, that is, that an equitable division of the indebt
edness of the transferred territory should be made, for by following this out it can 
be seen that a resident in the territory which had been transferred one or more 
times might really be subject to double taxation, that is, a portion upon the bond 
issue which he helped to make in the old district and the pre-existing indebtedness 
of the new district to which he had been transferred. 

You say that more than two-thirds of the electors of a certain territory have 
"petitioned the county board of education, under authority of 4692, to transfer that 
part of their school district to the West Liberty school district.'' Attention is in
vited to the fact that there is no provision for a petition on the part of the electors 
in the matter of a transfer of school territory under section 4692 G. C. The only 
provision in such section is for a protest or remonstrance, as indicated in the fol
lowing language from section 4692: 

"Nor shall such transfer take effect if a majority of the qualified 
electors residing in th~ territory to be transferred, shall, within thirty days 
after the filing of such map, file with the county board of education a writ
ten remonstrance against such proposed transfer.'' 

There is no particular objection t>o the presentation of a petition to a county 
school boar<l, where a transfer of territory is desired under section 4692 G. C., in 
order to show the sentiment of the territory, but such county board of education 
is without authority to officially act upon such petition, but must act upon any re
monstrance. The only condition under which th,e county board of education is 
compelled to make the transfer of school territory upon petition of the electors 
of the territory affected is where such transfer is t>o be made under the provisions 
of section 4696 G. C., that is, transferring to an adjoining exempted village or city 
school district, or another county school district, which in this case would not apply 
unless the West Liberty school district was a properly exempted village school 
district, as provided in section 4688 G. C. 

Coming then to the conclusions upon the statement of facts given by you, it is 
the opinion of the Attorney-General that: 

1. Under section 4727 G. C., as amended by House Bill 163, the county board 
of education may transfer territory to or from a centralized school district upon 
the petition of two-thirds of the qualified electors of the territory petitioning for 
transfer. But there is nothing mandatory in such section that the county board of 
education shall make suchi transfer. 

2. In transfers of school territory under section 4692 G. C., there is no pro
vision for any petition on the part of the electors, the only provision in such sec
tion being that a remonstrance and not a petition can be filed with the county 
board of education. 

Respectfully, 
JOHN G. PRICE, 

Attorney-Ge11eral. 
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656. 

EMERGE:'\CY BOARD-EXPENSES OF STATE OFFICERS ATTENDING 
CONVENTIONS OUTSIDE OF STATE-SECTION 2313-3 G. C. GOV
ERNS-APPROPRIATION TO BOARD OF STATE CHARITIES FOR 
TRAVELING EXPENSES CAN ONLY BE USED TO PAY SUCH EX
PENSES WITHIN STATE. 

1. Section 2313-3 G. C., which provides that no state officer or employe shall 
attend at state expense any conference or convention outside the state unless author
ized by the Emergency, Board, applies to the members and executive force of t&' 
Board of State Charities. 

2. The general appropriation maife to the Board of State Charities for traveling 
expense can only be used to pay such expenses within the state. The expense o,fl 
attending confer.enc es and conve-ntions outside the state are payable from the 
emergency fund referred to in section 2313-3 G. C. 

COLUMBUS, Oarn, September 25, 1919. 

HoN. H. H. SHIRER, Secretary, Board of State Charities, Columbus, Ohio. 
DEAR Sm :-Your letter of September 15, 1919, inquiring whether or not the 

provisions of section 1352 G. C. relating to the authority of the members and ex
ecutive force of your board to attend national conferences, take precedence over 
section 2313-3 G. C., was duly received. 

The provisions of Section 1352 G. C., referred to in your letter, read as follows: 

"The members of th,e board and such of its executive force as it shall 
designate may attend state and national conferences for the discussion of 
questions pertinent to their duties. The actual traveling expense so in
curred by the members and such of its executive force as it shall designate 
shall be paid as provided by sec_tion 1351 of the General Code." 

The provisions just quoted were not contained in original section 1352 G. C., but 
first came into the section upon its amendment in 1913 (103 0. L. 865). 

About two years after that amendment, the General Assembly enacted original 
supplementary section 2313-3 G. C. (106 0. L. 183), as follows: 

"No executive, legislative, or judicial officer, board, commission or 
employe of the state shall attend at state expense any assoxiation, confer
ence or convention outside the state unless authorized by the emergency 
board. Before such allowance may be made, the head of the department 
shall make application in writing to the emergency board showing neces
sity for such attendance and the probable cost to the state. If a majority of 
the members of the emergency board approve the application, such expense 
shall be paid from the emergency fun!!." 

Whether or not, prior to the enactment of section 2313-3 G. C., members of the 
Board of State Charities and such of its executive force as it might designate, 
were authorized to attend conferences outside the state at state expense, is not 
involved in the present inquiry, and no opinion is expressed on the question. But 
since its enactment, however, the question is free from doubt, for the General As
sembly has thereby expressly and clearly established and declared the general policy 
of the state to be that no state officer, board, commission or employe shall attend 
at state expense any conferences or conventions outside the state "unless author-
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ized by the emergency board," and, wh,en such attendance has been authorized, that 
the expense must be paid from the emergency fund. 

It is a well settled rule of statutory construction, which is applicable to the 
statutes now under consideration, that the provisions of a statute must be construed 
in connection with all laws in pari materia, so that all provisions may, if possible, 
have operation according to their plain import; for it is to be presumed that stat
utes relating to one subject are governed by the same spirit and policy, and in
tended to be consistent and harmonious. So that when a general policy is plainly 
disclosed special provisions should, when possible, be given a construction which 
will bring them in harmony with that policy. See Cincinnati vs. Comer, 55 0. S., 
82-89. 

Reading sections 1352 and 2313-3 G. C. together, no difficulty is encountered in 
giving full force and effect to both. The clear legislative intent is, in my opinion, 
that the members of the Board of State Charities and such of its executive force 
as it may designate, are authorized to attend certain conferences outside the state 
at state expense, provided such attendance has been authorized by the State Emer
gency Board under section 2313-3 G. C. 

It is true that the General Assembly has made a general appropriation to the 
Board of State Charities for "traveling expense," but the same is equally true of 
other state officers and boards. Such appropriations, however, in the absence of a 
clear legislative intent to the contrary, must, in view of the general policy expressly 
declared in section 2313-3 G. C., be held to be made for the purpose only of paying 
traveling expenses within the state. When the expense is incurred in attending 
conferences and conventions outside the state, section 2313-3 G. C. requires that it be 
paid from the emergency fund, and not from the funds referred to in section 
1351 G. C. 

Section 1352 G. C. was amended at the present session of the General Assembly, 
but not with respect to the provisions or subject now under consideration. Those 
provisions have remained the same since their original enactment in 1913, and the 
recent amendment cannot have the effect of exempting the board and its executive 
force from the requirements of section 2313-3 G. C. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

657. 

TAXES AND TAXATION-LEVIES ON GENERAL DUPLICATE-MADE 
BY LOCAL LEVYING AUTHORITIES AND BUDGET COMMISSION 
FOR EACH PURPOSE AND FUND SEPARATELY-COUNTY AUDI
TOR, MUST DISTRIBUTE TAXES TO SCHOOL DISTRICTS IN PRO
PORTION TO LEVIES ON DUPLICATE-NO MUNICIPAL COUNCIL, 
BOARD OR OFFICER AND NO BOARD OR OFFICER OF SCHOOL 
DISTRICT OR TOWNSHIP HAS AUTHORITY TO VARY PROPOR
TIONS-NO METHOD IS PROVIDED BY LAW FOR CERTIFYING 
ACTION OF BUDGET COMMISSION OR COUNTY AUDITOR IN AL
LOWING AND COMPUTING TAX LEVIES TO MUNICIPAL AND 
TOWNSHIP OFFICERS. 

1. Taxes must be levied o,i the general duplicate through the agency of the 
local levyi11g author>ities and the budget co111111issio1i for each purpose or fund sep-· 
arately. 
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2. The county auditor must distribute the proceeds of general property taxes to 
school districts in proportion to the levies as made on the duplicate. 

3. No municipal council, board or officer, and no board or officer of a school 
district or township has authority to vary the proportions in which the proceeds of 
tax levies accrue to their respective treasuries, except by way of transfer of funds 
and subject to the laws governing such transfers. 

4. No method is provided by law for certifying the action of the budget com.
mission or the county auditor in allowing and computing tax levies to municipal and 
township officers. Such officers must, however, take notice of such official action 
a11d govern themselves accordingly. 

CoLUMBUS, OHio, September 25, 1919. 

Bureau of Inspection and Supervisio1i of Public Offices, Columbus, Ohio. 
GENTLEMEN :-I have your request of recent date for the opinion of this of

fice, as follows : 

"STATEMENT OF FACTS. 

Both municipal and school and township examiners of this bureau have 
reported to this office that the budgetary levy in a certain county of the 
state is made in a lump sum and that the distribution of taxes is made in 
keeping therewith in lump sum, allowing municipalities, school boards and 
rownskips in such county the apportionment of the tax settlements to suit 
their own tastes. We have had several discussions upon this matter and 
it is the opinion of the writer that the provisions of the Smith 1 per cent. 
tax law (See sections 5649-3a and 5649-3d G. C.), plainly show that the 
levies in all taxing districts must be made for each particular fund and par
ticular purpose. Section 5649-1 G. C., plainly shows that the sinking fund 
levies must come first and in preference to all others, and we also are of 
the further opinion that sections 7587 and 7603 G. C., plainly call for dis
tribution by the county auditor in pro rata to the budgetary levies. We are 
also calling your attention to an opinion of the Attorney-General under date 
of September 24, 1914, Annual Reports for 1914, Volume 2, page 1290, and 
since we have been asked to show the law making it mandatory for the 
county auditor to make distribution of the tax yield to the various purposes 
and funds, we are asking as follows : 

Question 1. Must not the levy allowed by the budget commission be 
made to cover each purpose or fund? 

Question 2. Must not the county auditx>r make such tax distribution 
pro rata in keeping with such budgetary levy? 

Question 3. Must not such distribution as made by the county auditor 
be honored by the officers of each municipality, school board and township 
in their k>cal distribution? 

Question 4. If it be not the county auditor's duty to make such dis
tribution, whose duty may it be? 

P. S. While we have cited section 7587 and section 7603 of the school 
laws we want this opinion to cover municipalities and townships as well." 

So far as your questions relate to the making and distribution of school levies 
they are covered substantially in full by an opinion addressed to the Auditor of 
State, under date of September 24, 1919, copy of which is enclosed herewith. In 
that opinion affirmative answers are returned to your questions Nos. 2 and 3, thus 
making unnecessary an answer to your question No. 4. In other words, it is held 
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therein that it is the duty of the oounty auditor, under the prov1s1ons of the laws 
regulating the levy and distribution of taxes and particularly the Smith one per cent. 
law, so-called (sections 5649-1 to 5649-5b, inclusive, of the General Code), to take 
the amounts fixed by the budget commission for the various items in each annual 
budget submitted to it by a board of education and, on the basis of the estimated 
duplicate of taxable property in the school district, compute a rate of taxation which 
will produce such amount; that upon settlement with the county treasurer it is 
further the duty of the county auditor to app,ortion to the several school funds 
pro rata shares of the collections accruing to such school district on the basis of 
the rates so determined; and that it is not within the power of the o.:mnty auditor 
or any other board or officer to alter or vary this distribution. The sections of the 
General Code upon which. this opinkm is based are cited in the opinion and, gen
erally speaking, are those referred to by you. 

Your first question, in so far as it relates to school districts, will be considered 
as a general question in connection with the other general questkms as relating to 
municipal corporations and townships, for the question is common to all taxing 
districts. 

It is indeed the duty of the budget commission, as you suggest, t,o require the 
submission to it of itemized budgets and to act upon the budgets so submitted to it 
by items. This is sufficiently apparent from the provisions of section 5649-3c, quoted 
in the other opinion, and particularly the following provisions thereof: 

"If such total is found to exceed such authorized amount in any town
ship, city, village, school district, or other taxing district * * *, the 
budget commissioners shall adjust the various amounts to be raised so that 
the total amount thereof shall not exceed in any taxing district the sum 
authorized to be levied therein. In making such adjustment the budget 
commissioners may revise and change the annual estimates contained in 
such budgets, and may reduce any or all the items in any such budget, but 
shall not increase the t,otal of any such budget, or any item therein." 

Indeed, the duty to segregate the several levies begins with the levying author
ities themselves, that is to say, the council or other legislative Lody of the municipal 
corporation, the trustees of the township, or the board of educatkm of the school 
district. This results from various provisions of the statutes. In the first place, 
such sections as section 3794 G. C., as to municipal corp,orations, sections 3282, 
3282-1 and 5646 G. C., as to townships, and sections 7586 and 7587 G. C., as to boards 
of education, which are modified Lut not expressly repealed by the Smith one per 
cent. law, require the levies to be segregated according to "funds" or "purposes," 
which are substantially the same thing. The sections which have been referred to 
are typical merely of many which exist, and the following quotations from some of 
them will illustrate their purport and policy: 

Section 3794: 
''* * * The ordinance prescribing the (municipal) levy shall specify 

distinctly each and every purpose for which the levy is made and the per 
cent. thereof." 

(The modification of this section effected by the Smith law, as will 
hereinafter become apparent, is that instead of a rate being fixed for "each 
and every purpose" an amount is fixed by the council; and the ordinance, in
stead of becoming directly of its own force a le,·ying ordinance, takes on 
the character of a budget). 

Section 5646: 

"The trustees of each township, shall determine the amount 

6-Yol. II-A. G. 
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of taxes necessary for all t,;:iwnship purposes. * * * The county audi
tor shall levy, annually, for township purposes, including the relief of the 
poor * * * such rates of taxes as the trustees of the respective town
ships certify to him to be necessary. * * *" 

(The modifying effect of the Smith law here is similar to that which 
it has exerted u1xm section 3794;; but it is apparent that the levy for town
ship purposes is to be segregated according to the various rates or pur
poses). 

Section 7586: 

"Each board of education, * * * shall fix the rate of taxation nec
essary to be levied for all scho;:il purposes. * * *" 

Section 7587: 

Such levy shall be divided by the board of education into four funds: 
* * *. A separate levy must be made for each fund." 

Before the Smith Jaw went into effect, then, it was the policy of the state to 
specify the various legal purp,;:ises for which taxes might be levied by municipal 
corporations, townships and school districts, and to require separate levies for each 
purpose. The proceeds of such a levy, of course, constituted a. "fund"-or rather 
(for other revenues might accrue to the several funds from sources other than 
property taxation), the proceeds of each levy constituted a trust fund for the pur
poses for which they were made and could be credited to such funds only as might · 
be appropriated and expended for such purposes. An attempted levy by a mu
nicipal corporati,on, township trustees or a board of education which did not com
ply with this requirement was certainly not a valid levy under laws existing prior 
to the enactment of the Smith law. 

Upon this system, the Smith law was superimposed, with its scheme of the 
submission of budgets and the exercise of the revisory jurisdiction or power of the 
budget o;:immission for the purpose of enforcing certain all-inclusive limitations. 
Section 5649-3a is the section which took the place of sect~;:ins, examples of which 
have been quoted. Probably it is a complete substitute for those sections, and 
therefore what has been intimated respecting the continuing force and effect of such 
other sections may be, strictly speaking, erroneous. However, it is believed that 
section 5649-3a was enacted in the light of these sections, and no purpose being dis
cernable in it to do away with that policy which has been discerned in these sec
tions, it should be interpreted consistently with that policy. The following pro
visions of that section are in point : 

"On or before the first Monday in June, each year, the county com
missioners of each county, the council of each municipal corporation, the 
trustees of each township, each board of education· and all other boards 
or officers authorized by law to levy taxes, within the county, except taxes 
for state purposes, shall submit or cause to be submitted to the county 
auditor an annual budget, setting forth in itemized form an estimate stat
ing the amount ,;:if money needed for their wants for the incoming year, and 
for each month thereof. Such annual budgets shall specifically set forthi: 

( 1) The amount to be raised for each and every purpose allowed by 
law for which it is desired to raise money for the incoming year. 

(2) The balance standing to the credit or debit of the several funds at 
the end of the last fiscal year. 
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(3) The monthly expenditures from each fund in the twelve months 
and the monthly expenditures from all funds in the twelve months of the 
last fiscal year. 

(4) The annual expenditures from each fund for each year of the 
last five fiscal years. 

(5) The monthly average of such expenditures from each of the sev
eral funds for the last fiscal year, and also the total monthly average of 
all of them for the last five fiscal years. 

(6) The amount of money received from any other source and avail
able for any purpose in each of the last five fiscal years, t,ogether with an 
estimate of the probable amount that may be received during the incoming 
year, from such source or sources. 

(7) The amount of the bonded indebtedness setting out each issue and 
the purpose for which issued, the date of issue and the date of maturity, 
the original amount issued and the amount outstanding, the rate of in
terest, the sum necessary for interest and sinking fund purposes, and the 
amount required for all interest and sinking fund purposes for the incoming 
year. 

(8) The amount of all indebtedness incurred under authority of sec
tion 5649-4 and the amount of such additional taxes as may have been 
authorized as provided in section 5649-5 of ti¥! General Code, setting out 
each issue in detail as provided in the next preceding paragraph. 

(9) Such other facts and information as the tax oommission of Ohio 
or the budget commissioners may require. 

* * * * * * 
Such budget shall be made up annually at the time or times now fixed 

by law when such boards of officers are required to determine the amount 
in money to be raised or the rate of taxes t,o be levied in their respective 
taxing districts. * * *" 

, 
Attention is called to the following features of this provision: 

(1) The budget is to be "in itemized form." 
(2) It is to be made up by the levying authorities at the time they 

are required to make their levies under existing statutes, and apparently 
as a substitute for their action in making direct levies. 

(3) The very first specification required of such budgets is that they 
shall set fortli "the amount to be raised for each and every purpose al
lowed by law for which it is desired to raise mone3•." 

The word "purpose" in this oonnection must, I think, be given the same mean
ing that it had possessed in the previously existing statutes, namely, a purpose in 
the legal sense, as the general object or public need for which the levying author
ities are empowered to make a distinct levy. It is the meaning found in Article XII, 
section 5 of the Constitution, which provides that-

"Every law imp,osing a tax, shall state, distinctly, the object of the same, 
to which only, it shall be applied." 

In other words, "purpose allowed by law for which it is desired to raise money" 
and "object of the tax" mean substantially the same thing. 

(4) Attention is called also to the fact that "the several funds" as 
they existed prior even to the enactment of the Smith law are mentioned 
and their condition is required to be reported by section 5649-3a. 
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If section 5649-3a could be said to have any effect upon the policy of our law, 
dictated as it is to a considerable extent at least by Article XII, section 5 of the 
Constitution, with respect to the separation of the legal purposes for which taxes 
may be levied, such effect could only be, in the light of what has been pointed out, 
by way of emphasizing that policy. 

Coming now to section 5649-3a, which deals with the powers and duties of the 
budget commission, and recurring to those sentences which have been previously 
quoted therefrom, we find first th\erein the use of the phrase "amounts to be raised." 
A verbal identity exists between this phrase as found in section 5649-3c and the 
phrase found in subparagraph 1 of section 5649-3a. They are evidently intended 
to mean the same thing. In "Jther words, the budget is to set forth the amount to 
be raised for each and every purpose, i. e., object, for which taxes may be levied, 
or, putting it in another way, each fund..The budget commissioners are to adjust 
the "various amounts to be raised;" that is, the various amounts which are intended 
to be turned into levies. They may g,:> further and act upon items, which might 
constitute subdivisions of a levy or "amount to be raised," in making their reduc
tions, but they must at least take action with respect to each "amount to be raised" 
or fund. 

From what has been said it follows that the answer to your first question must 
be in the affirmativt!, not only as to school districts but also as to the levies of 
municipal corporations and townships. 

In the other opinion it is pointed out that section 7603 G. C. in and of itself 
contains a rather clear answer to your questions Nos. 2 and 3 so far as school 

. districts are concerned. i'ITo statute quite so explicit as this section exists with respect 
to the apportionment ,of the proceeds of taxation due to municipal corporations and 
townships, respectively. However, it must be apparent at the very outset that the 
same rule must apply to townships and school districts even in the absence of any 
such express statutory provision. In the first place, it is a general principal that 
the proceeds of a tax levy for a particular purpose constitute a trust fund for th'at 
purpose. The purpose of a tax is inherent in the very idea of a tax. It is im
possible to think of a tax as not being levied for some purpose. Its legality is 
tested by the purpose for which it is levied. 

Loan Assn. vs. T•::ipeka, 20 Wall. 655; 
Hubbard vs. Fitzsimmons, 57 0. S. 436. 

But in this state we have this fundamental principle of taxation in the form 
of a constitutional limitation expressed in Article XII, section 5, supra. Every tax 
must be levied for some distinctly stated purpose and its proceeds must be applied 
to that purpose only. In the face ,of these constitutional and other fundamental 
principles, it would be impossible to arrive at the conclusion that any ministerial 
officer, such as a county auditor withj respect to his action in distributing proceeds 
of tax levies, could lawfully ignore the rates £.or each purpose and make distribution 
on some other basis. Indeed, the statute authorizing him to do this would, if it 
went to the extreme suggested, be unconstitutional, though certain diversions of 
general revenues to particular lawful public purp,oses have been sanctioned by the 
courts. 

See Porter vs. Hopkins, 91 0. S. 74. 

It would follow from these general observativns that at least in the absence of 
express statutory authority neither the county auditor nor any other board or of
ficer would be empowered to apportion the proceeds of taxes otherwise than in 
proportion to the rates for the various purposes for which they were levied. 
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X o such statutes exist. Yet the statutes are not perfectly silent as reflecting 
upon the questions now under consideration: The following are worthy of notice 
in this connection: 

"Section 2598. In making the settlement required by the preceding two 
sections, the auditor shall carefully examine the tax duplicate and ascertain, 
from the entries of taxes ·and penalty paid, in whole or in part, and from 
such other source of information as are within his reach, the true amount 
collected by the treasurer on account of each ,of the several taxes charged 
on such duplicate, the amount remaining in the hands of the treasurer be
longing to each fund, and shall give to the treasurer separate certificates in 
duplicate of the separate sums found to have been collected by him." 

"Section 2599. The county auditor shall al&o make and deliver to the 
treasurer a certificate specifying the amount charged on the tax duplicate 
of the county for each of the several purposes for which taxes have been 
levied, and also certificate or an abstract of the taxes which have become 
due and payable and which remain unpaid. Provided that in making the 
settlement in February of each year, the audit,or may ascertain the amount 
of taxes collected from the statements required by law to be made to him 
by the treasurer." 

"Section 2602. The auditor shall open an account with each town
ship, city, village, and special school district in the county, in which, im
mediately after his semi-annual settlement with the treasurer in February 
and August of each year, he shall credit each with the net amount so c;)i.. 

lected for its use. 

"On application of the township, city. village or school treasurer the 
auditor shall give him a warrant on the county treasurer, for the amount 
then due to such treasurer; and charge him with the amount ,.:if the war
rant but the person so applying for such warrant shall deposit with the 
auditor a certificate from the clerk of the township, city, village, or di~trict, 
stating that he is treasurer thereof, was duly elected or appointed, atHI 
that he has given bond according to law." 

These sections show that a. separate account is required to be kept by the 
county auditor with each "purpose for which taxes have been levied." It is true 
that in making his payments to the various taxing districts ( other than school dis
tricts, as to which section 7603 G. C. applies), he need draw but a single warrant 
covering the "net amount collected for its use." Here the statute does not seem 
expressly to require the separation of fonds for the purpose of making payment. 

"Scction 3795. The taxes of the corporation shall Le collected by the 
county treasurer and paid into the treasury of the corporation in the same 
manner and under the same laws, rules and regulations as are prescribed 
for the collection and paying over •->f state and county taxes. The corpora-
tion treasurer shall keep a separate account with each fund for which 
taxes are assessed, which account shall be at all times open to public in• 
spection. Unless expressly otherwise provided by law, all money collected 
or received on behalf •:>f the corporation shall be promptly deposited in the 
corporation treasury in the appropriate fund, and the treasurer shall th<'re. 
upon give notice of such deposit to the auditor or clerk. * * *" 

This section, applying to municipal corporati•:>ns, is explicit. It rt'<Juire~ ~ry_ 
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account to be kept with "each fuqd_ for which taxes are assessed." It requires all 
money collected or received on behalf of the corporation to be deposited "in the 
appropriate fund." No authority is given to the city auditor or treasurer or the 
council of the municipal corporation, or any other body, to dispense with this re
quirement. 

The township statutes appear on cursory examination of them to be silent as 
to the specific duties of the treasurer Qr clerk in setting up accounts with funds. 
In view of this silence the general policy of the constitution and laws and the gen
eral' principles of taxation previously referred to would, of course, apply. Both 
the treasurer and clerk are q;quired to keep ba.:>ks, and the result would be that 
these books would have to show correctly the amounts in the various township 
funds as produced by tax levies and other sources of revenue. 

But there is one significant and conclusive feature of our statutes which has 
not yet been mentioned. I refer to statutor.y provisions which will not be quoted 
or specifically cited, dealing with the transfer of funds in various treasuries. These 
tranders arc to be made in certain ways and subject to certain conditions, which 
are very carefully safeguarded. If it were true that the o.:>uncil of a municipal cor
poration or the trustees of a township had power to control the disposition of -
funds accruing to their respective treasuries as the proceeds of tax levies, the pro
visions fur transfers would not only be unnecessary but their restrictions could 
be effectually avoided. 

From all these considerations it follows that tax levies must be made for spe
cific purposes, and when made for such purposes and extended as rates on the 
gran_d duplicate, the proceeds of these rates are automatically appropriated to vari
QUS funds corresponding with the purposes for which they were levied, and, except 
in strict pursuance of statutes providing for transfers and the segregation of rev
enues for particular purposes and the like, cannot be diverted from those funds 
by any officer or board. 

What has been said, of course, relates only to the levy of taxes on the gen
eral property duplicate. Miscellaneous revenues accruing to a municipal corpora
tion, for example, may properly be subject to the control and disposition of council 
as to the funds to which they shall be credited. Council has control over the 
finances of the corporation subject to the provisions of law, and this control is 
broad enough, in the absence of statutes to the contrary, to permit undesignated 
revenues to be controlled by ordinance. This. was the holding of my predecessor 
in an opinion found in the Opinions of the AttornerGeneral for the year 1918, 
page 1484, and relating to the disposition of the municipality's share of the col
lateral inheritance tax. I mention that opinion only to distinguish it from the 
questions which have been dis<;ussed in this opinion. 

Your secQnd and fourth questions, though answered as to school districts by 
the reasoning of the enclosed opinion to the Auditor of State on the basis of sec
tion 7603 G. C., cannot be answered in the same way as to municipal corporations 
and scbool districts. That is to say, while it is the duty of the county auditor to 
segregate funds and issue a -certificate of apportionment in the case of school 
levies, he has no similar duty to perform in the case of municipal and township 
levies. The duty to make the apportionment in accordance with the rates of levy 
is imposed up,on the auditor and treas~rer of the municipality and the clerk and 
treasurer of a township by the sections which have been cited. The statutes con
tain no machinery for officially notifying such officers of the rates computed by the 
auditor on the basis of the budget allowances. The work of the budget cpmmission 
is, under section 5649-3c, to be certified to the county auditor, but he is not re
quired to certify his action in computing the rates to anybody. Nevertheless, both 
in the respects under oonsideration in this opinion and in other respects, such as 
the making of appropriations (section 5649-3d), such action is binding on the local 
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authorities. A hiatus in the statutory machinery exists here, though no real diffi
culty exists because the tax rates are a matter of public concern, spread upon a 
public record, and all public officers and citizens must take notice of them. Pos
sibly the Bureau of Inspection and Supervision of Public Offices has specified, or 
may specify, some appropriate method of accounting to supply the purely formal 
omission in the statute. 

Respectfully, 
]OHN G. PRICE, 

A ttorney-Ge11eral. 

658. 

OHIO AGRICULTURAL EXPERIMENT STATION-ANSWERS TO A 
NU:\1BER OF QUESTIONS RELATIVE TO SAID STATIO~. 

1. The Ohio Agricultural Experiment Stati01i may, at the e:rpe11se of the 
state, furnish the county experiment farms with labor, live stock, machinery, seeds, 
feed and other kinds of equipment or supplies whenever the same arc reasonably 
necessary for the carrying on of bona fide experimental work of said station. 

2. The Ohio Agricultural Experiment Station may not legally apply the pro
ceeds of the sale of agricult11ral products from the station farms to the purchase 
of supplies for the use of such station. Such proceeds should be paid into the 
state treasury as provided by section 24 G. C., and said p11rchases should be paid 
for out of the regular appropriations made for the station. 

3. It is not illegal to IPay the salary or wages of the operator of a ditching 
machine belonging to the Ohio Agricultural Experiment Station out of funds iii 
the state treasury which have been appropriated to said statio1i, when such salary 
or wages relate to a period of time during which said machine is 11sed by such 
operator 011 county experiment farms fo f11rthera11ce of bona fide drainage experi
ments conducted thereo1i by the officials of the Ohio Agricultural Station. 

4. The publication known as the Ohio Sta.tion News is a "bulletili" of the 
experiments and work of the Ohio Agricultural Experiment Station, within the 
meaning of section 1173 (106 0. L., 123). 

5. Rights of the state under certain lease and option discussed. 
6. When the owner of a, farm leases the same to the board of cont,ol of the 

Ohio Agric11lt11ral Experiment Station, and there are situate on said farm at the 
time of lease certai1i buildings which are annexed to and form a part: of the land 
demised, neither the director nor the burser of said station has mzy legal authority 
to grant permission to, the lessor to remove from said land any of said buildings. 
Nor would this conclusion be iii a,iywise affected by th~ added fact that such 
lease contained a clause giving the lessee an option to purchase said premises at 
any time prior to the expiration of such lease. 

CoLU!lrnus, Omo, September 26, 1919. 

HoN. A. V. DONAHEY, Auditor of State, Colllmbus, Ohio. 
DEAR Sm :-You have recently propounded to me a number of questions re

lating to the Ohio Agricultural Experiment Station, located at \Vooster, Ohio. 
Your first question reads thus: 

"1. ~fay the Ohio Agricultural Experiment Station, at the expense 

https://ATTORNEY-GENER.AL


1208 OPINIONS 

of the state, furnish the county experiment farms with labor, live stock, 
machinery, seeds and feed, or any other kind of equipment or supplies?" 
The Ohio Agricultural Experiment Station has no authority to furnish county 

experiment farms, at the expense of the state, with any of the things stated in your 
question, unless it can be said that such authority is given, either expressly _or by 
necessary implication, by some statute. It is essential, therefore, at this point to 
consider the statutes affecting the functions of such station. 

The original act for the establishment of an agricultural experiment station was 
passed April 17, 1882, and is found in 79 Ohio Laws, page 113. Section 1 of that 
act was as follows : 

"Section 1.-Be it· enacted by the General Assembly of the State of 
Ohio, that for the benefit of the interests of practical and scientific agri
culture, and for the development of the vast agricultural resources of 
the state, an Ohio agricultural experiment station is established as here
inafter provided." 

Section 1170 G. C. (106 0. L., 122) describes the experiment station in prac
tically the same language, said section reading thus: 

"There shall be a state agricultural experiment station for the benefit 
of practical and scientific agriculture and the development of the agri
cultural resources of the state. It shall be known as the 'Ohio Agricul
tural Experiment Station.'" 

Other sections relating to the Ohio Agricultural Experiment Station are as 
follows: 

Section 1171.-"The state agricultural experiment station shall be 
under the supervision and direction of a board of control which shall 
consist of five members, who shall be practical farmers and who shall 
he appointed by the governor with the advice and consent of the senate, 
one member to serve for one year, one for two years, one for three years, 
one for four years and one for five years. Thereafter one member shall be 
appointed each yeari who shall hold his office for a term of five years. 
Not more than1 three members shall belong to the same political party." 

Section 1171-1.-"Members of the board of control shall receive no 
compensation for their services, but their necessary expenses while in the 
discharge of their official duties shall be paid by the state." 

Section 1171-2.-"The board of control shall organize by the election 
of a president, a secretary and treasurer; the president shall be a member 
of the hoard. Three members of the board shall constitute a quorum for 
the transaction of business. It shall hold a meeting in Columbus on the 
first \Vednesday after the second Monday of January of each year and 
special meetings at other times and places upon the call of the president 
or upon the written request of two members. The board shall adopt by
laws, rules and regulations for the government of the station." 

Section i°l71-3.-"The board of control of the Ohio Agricultural Ex
periment Station shall be a body corporate, with power to sue and be 
sued, to contract and _be contracted with, to make and use a seal and to 
alter it at its pleasure. It may receive and hold in trust for the use and 
benefit of the station a grant, or devise of land, or a donation or bequest 
of money or other personal property to be applied to the general or 
special use of the station as directed by the donor." 
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Section 1171-4.-"The board of control shall appoint a director, who 
shall be a person of acknowledged ability and training in the principles 
and practice of scientific agriculture. It shall fix the terms of office 
and salaries of all officers and employes of the station and upon written 
charge for good and sufficient cause may remove them. The directors 
shall have control of the affairs of the station, and be responsible to the 
board of control for the management of all of its departments. ,vith the 
approval of the board of control he shall appoint chiefs of departments, 
assistants and other employes necessary for the proper management of 
the station and shall assign them to their respective duties. He may sus,
pend an officer or employe of the station for cause, which suspension with 
the reasons therefor he shall immediately report to the board of control 
for its final action." 

Secti01i 1172.-"The title of all lands for the use of experiment station 
shall be conveyed in fee simple to the state, but no title shall be con
veyed for such purposes unless the Attorney-General is satisfied that it 
is free from defects and incumbrances." 

Section 1173.-"From time to time the board of control shall issue 
bulletins of its experiments and work. It shall make an annual report 
to the governor which shall be published in pamphlet form for free dis-• 
tribution." 

Except as hereinafter noted, the above are all the statutes which describe the 
powers and activities of the Ohio Agricultural Experiment Station. It will be 
noticed that such statutes confer upon the station no express authority to furnish 
county experiment farms with anything. 

In fact, resort to the doctrine of implication is necessary to give the station 
authority for almost any of the important undertakings in which it is now en
gaged. 

Speaking of this doctrine, Mr. Black, in his work on "Interpretation of Laws," 
page 62, says : 

"Every statute is understood to contain, by implication, if not by its 
express terms, all such provisions as may be necessary to effectuate its 
object and purpose, or to make effective the rights, powers, privileges, or 
jurisdiction which it grants, and also all such collateral and subsidiary 
consequences as may be fairly and logically inferred from its terms." 

I am informed that upon the establishment of the Ohio Agricultural Experi
ment Station, and frequently thereafter, the officials in charge of said station car
ried on large numbers of experiments on lands in various parts of the state, which 
were not owned by the state and which constituted no part of the lands of the 
experiment station. This work was and still is carried on as "field experiment 
work" and is considered important in ascertaining the adaptability of soils to dif
ferent crops. In carrying on such work said officials evidently construed the 
statutes affecting the station to mean that the conduct of agricultural experiments 
was not restricted to the station itself or to any particular geographical area, but 
that the boundaries of the state itself were the only limits upon that kind of un
dertaking. 

That this construction-a contemporaneous and practical construction given 
the statutes in question-was acquiesced in by the legislature, seems evident from 
the fact that many legislative appropriations were made from time to time for 
work of this character. For instance, in 1891 (88 0. L., 534), the General As
sembly appropriated $1,000.00 to the station for "sub-station for field experiments 
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with fertilizers," which moneys, according to a letter received by this department 
from Hon. Charles E. Thorne, present director of the Ohio Agricultural Experi
ment Station, were used for experiments conducted on unproductive soils in north
ern Ohio. 

In other appropriation bills, covering a considerable period of years, provis
ion was made by the legislature for what were styled "co-operative experiments." 
See 98 0. L., pp. 102, 370,; 99 0. L., pp. 40, 547; 100 0. L., p. 31; 101 0. L., pp. 
19, 178; 102 0. L., pp. 23, 381, 407; 103 0. L., 54, 640. 

Speaking of these "co-operative experiments," Mr. Thorne, in the letter above 
referred to, says: 

"In much of this work seeds, plants, spray materials and fertilizers 
were furnished to the co-operator as a partial offset to the time, labor 
and rental value of the land employed in the experiment, the object of 
.the work being, not merely so much to help the individual farmer in solv
ing his particular problems as to obtain information concerning the 
character and best method of treatment of the diverse soil formations 
of the state, or further knowledge respecting the behavior of varieties of 
plants under different climatic conditions, or concerning the remedies for 

· plant disease and insect pests. The outcome of this work has been, how-· 
ever, that very few farmers have been willing to continue experiments for 
a sufficient length of time to secure reliable results, and in 1911, on the 
initiative of a member of the General Assembly, the county experiment 
farm law was passed." 

It may be argued, however, that even if the Ohio Agricultural Experiment 
Station may, at the expense of the state, legally furnish labor, live stock, machinery, 
seeds, feed and other materials to individuals co-operating with the station officials 
in carrying on experiment work on privately owned lands, there is no authority 
for the furnishing of such things, at the expense of the state, td county experi
ment farms-this for the reason that the statutes governing county experiment 
farms contain proYisions negativing any such claim of authority. It is necessary, 
then, at this point to consider the county experiment farm statutes. 

Authority for the establishment of such farms was first given by the legisla
ture by the act of April 13, 1910 (101 0. L., 124). 
' The provisions of this act, generally speaking, are found in section 1165-1 -G. 
C. et seq. (106 0. L. 122). 

Section 1174 G. C. says: 

"In order to demonstrate the practical application under· local condi
tions of the results of the investigations of the Ohio Agricultural Ex
periment Station, and for the purpose of increasing the effectiveness of 
the agriculture of the various counties of the state, the commissioners of 
any county in the state are hereby authorized and empowered to estab
lish an experiment farm within such county as hereinafter provided for." 

Section 1175 G. C. says: 

'·The county experiment farms established under this act shall be 
used for the comparison of varieties and methods of culture of field 
crops, fruits and garden vegetables; for the exemplification of methods 
for controlling insect pests, weeds and plant diseases ; for experiments in 
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the feeding of domestic animals and in the control of animal disease; 
for illustrations of the culture of forest trees and the management of 
farm woodlots; and for the demonstration of the effects of drainage, 
crop, rotation, manures and fertilizers, or for such part of the above lines 
of work as it may be practicable to carry on." 

Sections 1176, 1177, 1177-1 and 1177-2 G. C. relate to the submission of the 
question of the establishment of such a farm to the electors of the county, and 
are not pertinent to the present inquiry. 

The close relationship between the county experiment farm and the Ohio 
Agricultural Experiment Station appears from sections 1177-3, 1177-5, 1177-6 and 
1177-7 G. C., which sections are as follows: 

Section 1177-3.-"When the funds provided for in this act are de
posited in the county ·treasury, the county commissioners shall notify the 
board of control of their action, on receipt of which notice it shall be the 
duty of the board of control to visit the ·coi.inty and assis~ in the selection 
of a farm to be used for the purpose specified in this act, provided. that 
no farm shall be purchased except with the approval of the majority of 
the board of control and also of a majority of the board of county com
missioners of the county." 

Section 1177-5.-"The management of all county experiment farms es
tablished under authority of this act shall be vested in, the director of the 
Ohio Agricultural Experiment Station, who shall appoint all employes and 
plan and execute the work to be carried on, ,in such manner as in his judg
ment will most effectively serve the agricultural interests of the county in 
which such farm may be located, the director and all employes being gov
erned by the general rules and regulations of the board of control." 

Section 1177-6.-"Before entering upon any line of investigation or 
demonstration upon any of the county experiment farms established under 
this act, the director of the experiment station shall submit a written plan 
of such contemplated work to an advisory board, consisting of the county 
agricultural society of the county in which sucp. experiment farm may 
be located, or if there be no county agricultural society, then the board of 
county commissioners of such county, and if such plan is not approved by 
such advisory board, then the work shall not be undertaken." 

Section 1177-7.-"The county commissioners of any county may equip 
and assign to the board of control such portion of any farm now owned 
by the county as may be mutually agreed upon between •,the county com
missioners and the board of control, the land thus assigned to be occu
pied and used by the experiment station for the purpose specified in the 
act and under the management of the director of the station." 

Sections 1177-4 and 1177-8 G. C. relate to the equipment and maintenance of 
the county experiment farm and are important to our question. They read:. 

Secti01i 1177-4-"The equipment of an experiment farm shall consist 
of such buildings, drains, fences, implements, live stock, stock feed and 
teall)s as shall be deemed necessary by the board of control for the suc
cessful work of such farm, and the initial equipment shall be provided 
by the county in which the farm is established, together with a sufficient 
fund to pay the wages of the laborers required to conduct the work of such 
farm during the first season. The county commissioners shall appropriate 
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for the payment of the wages of laborers employed in the management of 
such farms as may be established under this act, and for the purpose of 
supplies and materials necessary to the proper conduct of such farms such 
sums not exceeding two thousand dollars annually for any farm, as may 
be agreed upon between such county commissioners and the board of 
control.'' 

Section 1177-8.-"The produce of each county experiment farm as may 
be established under this act, over and above that required for the sup
port of the teams and live stock kept on the farm, shall be sold and the 
proceeds applied to the payment of the labor and to the purchase of the 
supplies and _materials required for the proper management of the farm 
as contemplated by this act, and for the maintenance of its equipment. 
Any surplus beyond these requirements shall be covered into the county 
treasury and placed to the credit of the general fund of the county, ex
cept in the case ,of the use of farms. already belonging to the county, in 
which case the proceeds shall be placed to the credit of such fund as the 
county commissioners may designate." 

By virtue of the sections last quoted, it is the duty of the county commis
sioners, in counties where experiment farms are established, to provide not only 
tl1e initial equipment and to pay the wages of laborers required to conduct the 
work during the first season, but also to make annual appropriations thereafter 
for the payment of the wages of laborers and for the purchase of supplies and 
materials needed for the conduct of the farm, the sum of such appropriation not 
to exceed $2,000.00 per annum. Provision is also made for the sale of the produce 
of such farm and for the applicatiGm of the proceeds of such sale to the purchase 
of supplies and materials for farm use. 

In view of the seemingly adequate provision which the legislature has made 
for the operation and maintenance of county experiment farms, does it necessarily 

"follow that the Ohio Agricultural Experiment Station is without authority to 
furnish such farms, at the expense of the state, with the things mentioned in your 
letter? I think not. 

The gratuitous furnishing by the Ohio Agricultural Experiment Station of 
labor, li1·e stock, machinery, seeJs, fte<l, etc., to the county experiment farms is, of 
course, a great benefit to such farms and thus to the counties maintaining them. 
Yet the theory upon which these things are furnished is not necessarily one of 
generosity by the state. On the contrary, these things are furnished, presumably, 
because the officials in charge of the Ohio Agricultural Experiment Station are in 
good faith satisfied that such action is necessary to carry on in a proper manner the 
experimentation which the station is bound to conduct "for the benefit of prac
tical and scientific agriculture and the deYelopment of the agricultural resources of 
the state." In other words, the furnishing of these things inures to the benefit of 
the state as well as to the county. 

Thus far we have assumed that the provision made by sections 1177-4 and 1177-8 
G. 'C., for the operation and maintenance of the county experiment farm, is in all 
cases adequate. \Ve now make the point that such assumption is unwarranted. 
That is, it cannot be said, as a matter of law, that the revenues derivable from 
those sections are always adequate. For example, there is a possibility that the• 
annual appropriation made under section 1177-4 G. C. may not be $2,000.00, for the 
1,rovision of that section is: 

"* * * such sums not exceeding two thousand dollars annually for 
any farm, as may be agreed upon between such county commissioners and 
the board of control." 
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It is, of course, conceivable that the county commissioners may not agree to 
the payment of $2,000.00 per annum, either because they are not personally fav
orable to the appropriation of such sum, or because the finances of the county are 
in such a condition as to make such appropriation, under the circumstances un
desirable. Again, the circumstances of seasonable conditions, etc., surrounding 
the operation of the farm, may, in a given year, be such as that there would be no 
surplus available for sale, as contemplated by section 1177-8 G .C., heretofore 
quoted. 

In other words, to hold that an arrangement of barter and sale must precede 
the legal furnishing by the Ohio Agricultural Experiment Station to county ex
periment farms, of labor, machinery, seeds, fertilizer and other things which are 
factors in bona fide experimental work, might prove a great embarrassment to the 
successful carrying on of such work, and militate against the success of the very 
thing the Ohio Agricultural Experiment Station was established to secure. 

Answering your question specifically, I am of the opinion that the Ohio Agri
cultural Experiment Station may, at the expense of the state, furnish the county 
experiment farms with labor, live stock, machinery, seeds, feed, and other kinds of 
equipment or supplies, whenever the same are reasonably necessary for the car
rying on of bona fide experimental work of said station. 

(2) Your second question reads: 

"If we find that any• or all of these things have been done, and it is 
held to be unauthorized, whom shall we hold responsible?" 

The nature of my answer to your first question makes it unnecessary to con
sider further your second question. 

(3) Your third question reads: 

"May the Ohio Agricultural Experiment Station legally apply the 
proceeds of the sale of agricultural products from the station farm to the 
purchase of supplies for the use of such station, or should such proceeds 
be paid into the state treasury and the said purchases paid for out of the 
regular appropriations made for the station?" 

As hereinbefore mentioned, the produce of county experiment farms may, by 
reason of section 1177-8 G. C., legally be sold and the proceeds applied to the pur
chase of supplies for the use of such farm. I am unable to find any such statute 
with reference to the sale of agricultural products from the farms of the Ohio 
Agricultural Station, and am therefore of the opinion that disposition of the pro
ceeds of the sale of such products therefrom should be made as provided by section 
24 G. C. (104 0. L., 178), which says: 

, "On or before ::\londay of each week every state officer, state institu-
tion, department, board, commission, college, normal school or university 
receiving state aid shall pay to the treasurer of state all moneys, checks 
and drafts received for the state, or for the use of any such state officer, 
state institution, department, board, commission, college, normal school or 
university receiving state aid, during the preceding week, from taxes, as
sessments, licenses, premiums, fees, penalties, fines, costs, sales, rentals or 
otherwise, and file with the auditor of state a detailed, verified statement 
of such receipts. \Vhere tuitions and fees are paid to the officer or officers 
of any college, normal school or university receiving state aid, said officer 
or officers shall retain a sufficient amount of such tuition fund and fees to 
enable said officer or officers to make refunds of tuition and fees incident 
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to conducting of said tuition fund and fees. At the end of each term of 
any college, normal school or university receiving state aid the officer or 
officers having in charge said tuition fund and fees shall make and file with 
the auditor of state an itemized statement of all tuitions and fees received 
and disposition of the same." 

Answering your· auestion specifically, I am of the opm1on that the Ohio 
Agricultural Experiment Station may not legally apply the proceeds of the sale 
of agricultural products from the station farms to the purchase of supplies for the 
use of such station; that such proceeds should be paid into the state treasury as 
provided by section 24 G. C., and that said purchases should be paid for out of 
the regular appropriations made for the station. 

(4) Your fourth question is : 

"If we find that such proceeds have been applied as above stated, 
and such action is held to be unauthorized, whom shall we hold respon
sible?" 

It is understood that no findings for recovery are contemplated by you in 
this conection, and that you are asking whom to hold "responsible" for the purpose 
of definitely pointing out in your report the person o_r persons whose duty it will 
be to prevent subsequent misapplications of a similar nature. 

The management and control of the Ohio Agricultural Experiment Station is, 
to some extent, divided between a board of five members, known as the "board 
of control," and the executive officer of the station, known as the director. Sec
tion 1171 G. C. says in part: 

"The state agricultural experiment station shall be under the super
vision and direction of a board of control * * *." 

In section 1171-2 it is said that: 

"The board of control shall adopt by-laws, rules and regulations for 
the gove~mnent of the station." 

Section 1171-4 G. C. is here again cited: 

"The board of control shall appoint a director, who shall be a person 
of acknowledged ability and training in the principles and practice of 
scientific agriculture. It shall fix the terms of office and salaries of all 
officers and employes of the station and upon written charge for good and 
sufficient cause may remove them. The director shall have control of the 
affairs of the station, and be responsible to the board of control for the 
management of all of its departments. With the approval of the board 
of control he shall appoint chiefs of departments, assistants, and other em
ployes necessary for the proper management of the station and shall assign 
them to their respective duties. He may suspend an officer or employe 
of the station for cause, which' suspension with the reasons therefor he 
shall immediately report to the board of control for its final action." 

In view of the provision just quoted, it is considered that the director is 
chargeable with the duty of seeing to it that proper application of the proceeds of 
the sales in question is had and that he is responsible for any error in this regard. 
If it should appear that such erroneous application was in pursuance of some by-
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law, rule or regulation of the board of control, then the members of such board 
who voted for the adoption of such by-law, rule or regulation are also responsible. 

(5) Your fifth qµestion is: 

"::\lay the salary or wages of any of the employes at the county experi
ment farms other than that of the person assigned to have general super
vision over the work at such farms be legally paid out of the state 
treasury?" 

From personal conference with Mr. Bliss, it is learned that the situation giv
ing rise to the question is as follows : The Ohio Agricultural Experiment Station 
owns a certain machine used for digging ditches or trenches. This machine is sent 
to various county experiment farms and used there in drainage work, being 
operated by a person employed for that purpose by the Ohio Agricultural Experi
ment Station. The salary or wages of said operator is paid out of the state 
treasury from funds appropriated by the legislature to the Ohio Agricultural Ex
periment Station. 

The operator of said machine is thus an employe at the county experiment 
farms, but not an employe of such farms. 

Speaking of the use of such machine, Mr. Thorne, in the letter above men
tioned, says : 

"In making these drains the cutting of the trenches, which probably 
averages about one-third the total expense, has been done chiefly by a ma
chine owned and operated by the experiment station, but these experi
ments in drainage are fundamentally necessary to the improvement of 
Ohio's agriculture." 

It thus appears that the machine is used in connection with experiments car
ried on by the station, and this question is really answerable by what has been said 
in respom,e to your first question. 

Answering your question directly, I will say that assuming your question re
lates to facts as above stated, I am of the opinion that it is not illegal to pay the 
salary or wages of the operator of said ditching machine out of funds in the 
state treasury which have been appropriated to the station, when such salary or 
wages relate to a period of time during which said machine is used by such 
operator on county experiment farms, in furtherance of bona fide drainage experi
ments conducted by the officials of the Ohio Agricultural Station. 

(6) Your sixth question is: 

"If we find such salaries or wages to have been thus paid, and it is 
held to be unauthorized, whom shall we hold responsible?" 

In view of my answer to your fifth question, it is unnecessary to consider 
further your sixth question. 

(7) Your seventh question is: 

"::\lay the Ohio Agricultural Experiment Station legally publish at the 
expense of the state a newspaper such as the accompanying copy. See 
section 1173, 106 0. L., page 123." 

The publication to which you refer is a small pamphlet known as the "Ohio 

https://ATTOR2'."'EY-GE!\ER.tL


1216 OPIXIOXS 

Experiment Station Xews," and you attach to your letter, in e,xplanation of your 
question, a copy of the edition dated February 17, 1919. 

You also call attention to section 1173 G. C. (106 0. L., 123), which says: 

'·From time to time the board of control shall issue bulletins of its 
experiments and work. It shall make an annual report to the governor 
which shall be published in pamphlet form for free distribution." 

With the assumption that the number dated February 17, 1919, is typical of 
the publication in general, the question for determination is whether this publica
tion is a "bulletin of the experiments and work" of the station. 

The word "bulletin," according to the Century Dictionary, has three meanings, 
which are as follows: 

"1. An authenficated official report concerning some public event, 
such as military operations, the health "of a sovereign or other distin
guished personage, etc., issued for the information of the public. 

2. 'Any notice or public announcement, especially of news recently 
received. 

3. A name given to various periodical publications recording the pro
ceedings of learned societies." 

After carefully perusing the copy of the Station News above referred to, I 
am of the opinion that the same may properly be regarded as a bulletin, that is 
to say, a "notice or public announcement" of the experiments and work of the 
Ohio Agricultural Experiment Station. It is true that the pu?lication contains 
some items of information that do not concern the "experiments and work" of the 
station. For instance, the item that 

"Prof. and :\Irs. A. D. S.--- are enjoying the delightful oceanic 
climate on the Isle of Pines." 

Yet that item is only one of 44 items contained in the entire issue, and it is 
only fair to say that most of the items do relate to the experiments and work of 
the station, particularly the acth·ities of various members of the station personnel, 
while in the course of their various duties. While there might be an honest dif
ference of opinion as to the utility of such a publication, it cannot, I think, be said 
as a matter of law that its issuance is illegal. 

(8) Your eighth question is: 

"If the last preceding question should be answered in the negative, 
whom shall we hold responsible?" 

In view of my answer to question seven, it is unnecessary to answer further 
your eighth question. 

(9) What may be called your ninth question reads : 

"I am enclosing a copy of the lease and option taken by the Ohio 
Agricultural Experiment Station on the Fry farm and desire you to in
form me just what the rights of the state are under the terms of the 
lease and option and what they will be when the premises have been pur
chased, and the following facts which do not appear in the copy of the 
lease herewith submitted." 
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The copy of the lease in question which accompanies your letter shows a lease, 
in ordinary form, between one C. F., and E. F., his wife, party of the first part, 
and the board of control of the Ohio Agricultural Experiment Station, party of 
the second part. The lease states that "the first party does hereby lease to the 
State of Ohio, for the use of said Agricultural Experiment Station, the following 
described real estate, to-wit: Then under a subhead called "a," follows a detailed 
description of a tract of land consisting of 200 acres of land. Also follows, 
under a subhead called "b," a tract of land containing 12.95 acres of land more or 
less. Three tracts of land, consisting of 5 acres, 26.38 acres, and 5 acres re
spectively, are specifically excepted from the premises leased. No mention is 
made in the lease of any oil or other lease then existing between the lessor and any 
third party. On the contrary, the lessor's promise is "to defend the second party 
in the enjoyment and peaceable possession of the above described premises during 
the term aforesaid." 

Special attention is called to the next to the last paragraph of the lease, reading 
as follows : • 

"And the said First Party, for himself, his heirs, executors, adminis
trators, and assigns, further covenants and agrees to and with the said 
Second Party that all rents being paid, and all their covenants in this lease 
being performed by said Second Party, they will at any time previous to the 
expiration of this lease, convey the said premises to the State of Ohio, by 
a good and sufficient deed of general warranty, with release of dower, and 
free from all ene111nbrances of every description, upon the payment to 
them by the said Second Party of One Hundred Twenty-Five Dollars per 
acre." 

The particular question asked by you, with reference to this lease, is: 

"Under the terms of the option will the state have the right to pur
chase the whole premises described in the <lescriptions indicated as "A" 
and "B," or will it have the right to purchase only the amount of land 
covered by the lease?" 

It is noted that the total acreage of the premises described in the lease under 
subheads "a" and "b" is 212.95 acres of land, more or less, and that the amount 
of land covered by the specific exceptions made in such lease is 36.38 acres, more 
or less. In other words, the amount of land actually leased by the party of the 
·first part to the party of the second part is 176.57 acres, more or less. Your question 
is whether the optionee has the right, in the event of the exercise of the above 
quoted option, to compel the optionor to convey 212.95 acres, or only 176.57 acres. 

The answer to this question depends upon the meaning to be given the words 
"said premises," found in that part of the option which reads: 

"* * * will * * * convey the said premises to the State of 
Ohio * * *." 
The words in question being ambiguous, it is necessary to resort to other parts 

of the instrument in order to ascertain, if possible, what the parties to such in
strument had in mind when they employed such words. 

As said before, the description contained in subheads "a" and "b," is imme
diately followed by the description of three tracts of 5, 26.38 and 5 acres, respec
tively, all of which are excepted from the premises leased. The habendum clause 
next follows and reads: 
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"To have and to hold the same for the term of ten years * * *." 

The coYenant as to proper use of the premises says: 

"And it is mutually covenanted and agreed, by and between the parties 
hereto, that the aforesaid premises shall be occupied in a careful and proper 
manner by the second -party." 

The agreement not to sublet or assign says : 

"That said premises, or any part thereof shall not be sublet, nor shall 
this lease be assigned * * *." 
The lease also contains an agreement by the second party to surrender, at the 

end of the term, "possession of the premises hereby leased." 
The insurance clause extends to the buildings "of these- premises," and the 

clause relating to the removal of buildings erected by the Jessee speaks of buildings 
which may be erected on "these premises." 

Then follows the option clause hereinabove set forth, which obligates the 
optionor to convey "the said Premises." 

Looking at the lease as a whole, I have no difficulty in reaching the conclu
sion that the words "the said premises," as used in the option clause, refer only 
to the amount of land covered by the lease, which amount is the land described 
in subheads "a" and "b" as cut down and limited by the specific exceptions made 
in the lease. 

Another question upon which you request my opinion is as to the effect of the 
oil lease mentioned in your letter upon (a) the rights of the lessee under the lease 
proper, and (b) the rights of the lessee under the option of purchase given by the 
lease. 

The last paragraph of the lease reads as follows: 

"The First Party will, and his heirs, executors, administrators or as
signs shall defend the Second Party in the enjoyment and peaceable pos
session of the above described premises during the term of aforesaid, if 
the Second Party shall perform all and singular the covenants herein 
agreed to be performed on the part of the Second Party." 

By virtue of this provision the lessor has undertaken to secure to the lessee 
the enjoyment and peaceable possession of the whole of the premises leased. There 
being no mention made in the lease of the prior oil lease, the lessee is entitled to 
hold the lessor responsible for damages (if any) flowing from the partial eviction 
consequent upon the action of the lessee of the oil lease in exercising the privileges 
given by such oil lease. 

Coming now to consider the option clause of the lease, we observe that in it 
the lessor undertakes, in case the option is exercised, to convey the premises by a 
good and sufficient deed of general warranty with release of dower, and free from 
all encumbrances of every description. 

If the lessee exercises the option, and a deed of the character mentioned is 
executed by the lessor, and the fact should be that at the time of the execution of 
such deed there should be an outstanding oil lease, duly filed for record as pro
vided by section 8519 G. C., then clearly there would be an "encumbrance" against 
said premises, within the meaning of the covenant against encumbrances. For the 
breach of such a covenant, an action in damages would lie. 

(10) What may be called your tenth question reads as follows: 
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'"When the Ohio Agricultural Experiment Station takes an option on 
a farm with the intention of subsequently buying same, has the board of 
control or the director of the station any right to permit the owner of 
said farm to remove a building therefrom between the time of taking 
such option and the final purchase of the premises without making a suit
able deduction from the option price?" 

It is assumed, of course, that the building removed was affixed to, and con
stituted a part of, the premises leased. If it was not so affixed, this fact would 
change the conclusions herein expressed. 

We understand, from personal conference with Mr. Bliss, your superv1s1ng 
examiner, that the option to which the above question refers is the option (as yet 
unexercised) contained in the lease whose provisions have just been construed in 
answering your ninth question. VI'e also understand that investigation made sub
sequent to the time when your question was written shows that the permission ac
corded to the owner of the farm to remove the buil9ing was given, not by the 
board of control, but by an official of the station known as the bursar. The 
bursar is, by reason of section 1171-4 G. C., an appointee of the director of the 
station, he being a person whose services are considered "necessary for the proper 
management of the station." 

It appears that the records of the board of control are entirely silent upon 
the matt~r of the removal of such building, and that your best information is that 
said board at no time took any action relative to granting such permission. It is 
suggested, however, that the director of the station may possibly have known of, 
and consented to, such removal. 

Under the statement of facts just set forth, it becomes unnecessary to con
sider what, if any, right the board of control has, under the law, to permit the 
removal of a building under circumstances like those stated in your letter. If the 
fact is that the board or control took no action whatever in the matter, there is no 
justification for any inference of knowledge or permission on their part, and the 
q_uestiqn becomes, as to such boar<l, purely hypothetical. 

I so far as your question affects the director and bursar of the station, it is 
observed that neither one has any authority to enter into a land lease or land 
option on behalf of the station, nor any authority to consent to a modification or 
waiver of any of the terms of such a lease or option after the same have been 
once consummated by the ·proper parties. By reason of section 1171-4 G. C., the 
relation of the director (and that of his appointees, including the bursar) to the 
station is a managerial one. He is an executive, having "control of the affairs of 
the station" and "responsible to the board of control for the management of all 
its departments." The matter of making contracts for the purchase, sale or lease 
of lands is, we think, the sole concern of the board of control, by reason of section 
1171-3 G. C., which expressly makes such board a body corporate, with power to 
contract and be contracted with, and also to receive and hold, in trust for the use 
and benefit of the station, a grant or devise of land. 

You are therefore advised that when the owner of a farm leases the same to 
the board of control of the Ohio Agricultural Experiment Station, and there are 
situate on said farm at the time of lease certain buildings which are annexed to 
and form a part of the land demised, neither the director nor the bursar of said 
station has any legal authority to grant permission to the lessor of said farm to 
remove from said land any of said buildings. Nor would this conclusion be in 
anywise affected by the added fact that such lease contained a clause giving the 
lessee an option to purchase said premises at any time prior to the expiration of 
such lease. 

Respectfully, 
JOHN G. PRICE, 

Attorney-Ge11eral. 
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659. 

ELECTIONS-ELECTOR NOMINATED IN PRIMARY OR BY PETITION 
FOR PUBLIC OFFICE-WITHDRAWAL OF CANDIDACY-HOW 
MADE-VACANCY HOW FILLED. 

1. An elector nominated in a primary or by petitio1i for public office, can with
draw his candidacy and decline such nomination and resign from such ticket, but 
such resignation should be addressed to the deputy state supervisors of elections 
if the original nomination papers are filed in a county. 

2. Where a primary election is held under the provisions of section 4963 G. C., 
in a municipality other than a charter city, and candidates run in such primary as 
the candidates of political parties, and a candidate so nominated in such primary 
as the candidate of a political party later submits his resignation of such nomina
tion to both the board of deputy state supervisors and the controlling party com
mittee of his party in such. municipality, there is thereby created a vacancy for 
that particular nomination and the power to fill vacancies on a party ticket is 
usted in the city central committee of such political party, but such vacancy must 
be filled in proper manner by the proper party committee before provision is made 
for the printing of the ballots. 

C0Lu111nus, OHIO, September '27, 1919. 

HoN. JARED P. HuxLEY, Prosecuting Attorney, Youngstown, Ohio. 
DEAR Srn :-Acknowledgment is made of your letter of September 24, 1919, in 

which you request the opinion of this department upon the following statement of 
facts: 

"At the primary election held in this city August 12, 1919, M. D. was 
• nominated on the Democratic ticket to the office of mayor of this city. On 

September 15 Mr. D. tendered the board of deputy state supervisors of 
elections his resignation and withdrawal as a candidate for that office 
(copy enclosed.) 

On September 20, 1919, the Democratic city central committee met 
and accepted the resignation and withdrawal of Mr. D. as a candidate and 
nominated A. W. C. for the office and so certified to the deputy super
visors of elections. The Democratic county central committee took similar 
action ( copies enclosed.) 

"QUERY: Has the election board the right to accept this withdrawal 
of Mr. D. and should they certify the name of A. W. C. as the Demo
cratic nominee? 

I beg to call your attention to decision of our Supreme Court in case 
of State ex rel Jones vs. O'Dwyer et al., 97 0. S., page 22. 

I have always been of the opinion that the controlling party commit
tee had the legal right to fill vacancies on the ticket, but do not just under
stand the meaning of this part of the court's decision, 

'The statute formerly relating to vacancies in municipal elections has 
been repealed and the amended statute relating to municipal elections has 
omitted all reference to municipal candidates,'" 

Accompanying such letter were three exhibits, the same being copies of the 
original papers filed with the deputy state supervisors of elections of Mahoning 
county, Ohio. Exhibit No. 1 is a copy of the resignation of M. D., as the Demo
cratic candidate for mayor of Youngstown, Ohio, following his nomination at the 
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primaries held in that city on August 12, 1919. Such letter of resignation on the 
part of l\Ir. D. reads as follows : 

"Youngstown, Ohio, September 15, 1919. 
Board of Deputy State Supervisors of Elections, for l\lahoning County, 

Ohio. 
Gentlemen :-You are hereby notified that I do hereby resign and 

withdraw as candidate for the office of mayor of the city of Youngstown, 
for which office I was nominated by the Democratic electors of the city 
of Youngstown at the primaries held in this city on August 12, 1919. 

I have also notified the Democratic city and central committees to like 
effect, and request that they duly fill the vacancy occasioned by my with-
drawal. Respectfully yours, 

M. D." 

Exhibit No. 2 is a letter to the deputy state supervisors of elections of l\fa
honing county, Ohio, from the Mahoning County Democratic central committee 
and duly signed by its chairman and secretary. It is not clear as to just why this 
letter from the Mahoning County Democratic central committee was sent to the 
deputy state supervisors of elections of that county, inasmuch as the nomination 
in question is a municipal nomination in a registration city in that county and a 
matter with which the Democratic county central committee would have nothing 
to do, inasmuch as such latter committee is composed in part of members elected 
from the townships outside of the city of Youngstown. This communication reads 
in full as follows : 

"THE MAHONING COUNTY 
DEMOCRATIC CENTRAL COMMITTEE 

Chairman, W. L. S. 
Secretary, J. V. S. 

Youngstown, Ohio, September 23, 1919. 
Deputy State Supervisors of F:lectio11s, Mahoning County, Ohio. 

Gentlemen :-You are hereby notified that a meeting of the 11ahoning 
County Democratic central committee was held at the Ohio Hotel on Sat
urday, September 20, 1919, at 2 :30 p. m., which was regularly and duly 
called, and at which meeting was a quorum of the said committee, there 
being present fourteen of the twenty-three members of the committee. 

Immediately after the meeting was called to order, the withdrawal and 
• declination of 11. D., the Democratic candidate who was nominated for 

mayor of the city of Youngstown, Ohio, at the primaries held in the city 
of Youngstown, Ohio, on the 12th day of August, 1919, was duly read and 
accepted by the unanimous vote of said committee. 

The committee thereupon set about to fill the vacancy caused by Mr. 
D.'s withdrawal and declination, and duly nominated and selected A. W. C. 
of the city of Youngstown, Ohio, as the Democratic candidate for mayor 
of the city of Youngstown, Ohio, to be voted upon at the coming election 
to be held in the city of Youngstown, Ohio, on the 4th day of November, 
1919. 

The ballot was taken and A. \V. C. received the unanimous vote of 
the said committee and therefore A. W. C. is hereby certified as the Demo
cratic candidate for the office of mayor of the city of Youngstown, Ohio, 
to fill the vacancy caused by the withdrawal and declination of M. D., to 
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be voted upon at the next regular election to be held in the city of Youngs
town, Ohio, on the 4th day of November, 1919. 

Very truly yours, 
W. L. S., Chairman. 
J. V. S., Secretary." 

AFFIDAVIT 

"State of Ohio, Mahoning County, ss : 
Personally appeared before me, a notary public within and for the 

county of Mahoning, State of Ohio, W. L. S. and J. V. S., who, after 
being first duly sworn according to law, say they have been duly selected 
as chairman and secretary respectively, of the Mahoning County Demo
cratic central committee; that they were present at a meeting of the above 
committee held at the Ohio Hotel on Saturday, September 20, at 2 :30 p. 
m.; that the contents of the foregoing statement are true. 
(Signed) W. L. S. 

J. v. s. 
Sworn to before me and subscribed in my presence this 23d day of 

September, A. D., 1919. 
W. H. M., Notary Public." 

Exhibit No. 3 is a copy of the letter to the deputy state supervisors of elec
tions of Mahoning county, Ohio, from the Democratic city committee, composed 
of central committeemen elected from the various wards of the city of Youngs
town, thous-h it is noted that the letter head used carries the title of Mahoning 
County Democratic central committee and not the Youngstown Democratic city 
central committee. This letter, signed by the chairman and secretary of the 
Democratic city committee, reads in full as follows : 

"THE MAHONING COUNTY 
DEMOCRATIC CENTRAL COMMITTEE 

Chairman, W. L. S. 
Secretary, J. V. S. 

Youngstown, Ohio, September 23, 1919. 
The Deputy State Supervisors of Elections, Mahoning County, Ohio. 

Gentlemen :-You are hereby notified that a committee ·of the Demo
cratic city committee composed of central committeemen elected from the 
various wards in the city of Youngstown, Ohio, was held at the Ohio Hotel 
in this city on Saturday, September 20, 1919, at 2 :30 p. m., duly and reg
ularly called, and at which meeting all members of the above committee 
were present. 

Immediately after the meeting was called to order, the withdrawal and 
declination of M. D., the Democratic candidate who was nominated for 
mayor of! the city of Youngstown, Ohio, at the primaries held in said city 
on August 12, 1919, was duly read and accepted by unanimous vote of said 
committee. 

The said committee thereupon set about to fill the vacancy caused by 
Mr. Dunn's withdrawal, and ·declination, and duly nominated and selected 
'A. W. C. of the city of Youngstown, Ohio, as the Democratic candidate 
for mayor of the city ofl Youngstown, Ohio, to be voted upon at the com
ing election to be held in the city of Youngstown, Ohio, on November 4, 
1919. The ballot was taken and A. W. C. received the unanimous vote of 
said committee and therefore A. W. C. is hereby certified as the Democratic 
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candidate for the office of mayor of the city of Youngstown Ohio, to fill 
the vacancy caused by the withdrawal and declination of 11. D., to be voted 
upon at the next regular election to be held in the city of Youngstown, 
Ohio, on November 4, 1919. 

Very truly yours, 
\V. L. S., Chairman. 
J. V. S., Secretary." 

AFFIDAVIT 

"State of Ohio, Mahoning County, ss: 
Personally appeared before me, a notary public within and for the 

county of Mahoning, State of Ohio, \V. L. S. and J. V. S., who, after being 
first duly sworn according to law, say that they have been duly selected as 
chairman and secretary respectively, of the Democratic city committee; 
that they were present at a meeting of the above committee held in the 
Ohio Hotel on Saturday, September 20, at 2 :30 p. m.; that the contents 
of the foregoing statement are true. W. L. S. 

J. V. S. 
Sworn to before me and subscribed in my presence this 23d day of 

September, A. D., 1919. 
(Seal) W. H. M., Notary Public." 

A comparison of the two letters above given shows that both the Mahoning 
County Democratic central committee and the Democratic city central committee 
both met on the same hour and minute, that is, 2 :30 p. m,., and that the chairman, 
according to the letters given, presided over both committees at one and the same 
time. The letter of the Mahoning County Democratic central committee shows 
that it set about to fill the vacancy caused by Mr. D.'s withdrawal and nominated 
and selected A. \V. C., of the city of Youngstown, as the Democratic candidate 
for mayor of Youngstown, one of the municipalities in the county in which the 
Mahoning County Democratic central committee is the controlling committee in 
the Democratic party. It would seem that this communication is irregular in that 
a county committee has no authority to fill a vacancy upon a party ticket in a city 
which has wards and which has a city central committee, as provided by law. 

Your query is as to the right of the election board to accept this withdrawal 
of 1fr. D. and whether they should certify the name of A. W. C. as the Democratic 
nommee. 

Such query really consists of two questions: 1. Has the election board the 
right to accept the withdrawal of Mr. D. as Democratic candidate for mayor of the 
city of Youngstown; and, 2. Should the election board certify, that is, place upon 
the ballot, the name of A. \V. C. as the Democratic nominee in the place of Mr. 
D., under the circumstances stated. 

On the first question there can be little doubt as to the right of the election 
hoard to accept the withdrawal of Mr. D. as a nominee for mayor and it is their 
duty to do so upon the receipt of a proper resignation, as given above under date 
of September 15, 1919, and signed by M. D. The right of an elector to withdraw 
or resign from a ticket cannot be questioned, and after such withdrawal has been 
received by the board of elections, the name of the person withdrawing should not 
appear upon the ballot unless the circumstances were that such withdrawal had 
been received after provision had been made for the printing of the ballots to be 
used in the election to follow later. 

Bearing upon this question, attention is invited to an opinion of the Attorney
General issued on 1:fay 6, 1910, the following language occurring therein: 
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"An elector who has filed nomination papers may withdraw his name 
as a candidate. After a candidate has withdrawn his name and his with
drawal has been accepted by the board, the board is without authority to 
reconsider its acceptance and such elector may thereafter have his name 
placed upon the official ballot only on nomination papers as provided in 
the first instance." 

Various sections of the statutes speak of withdrawals and declinations and it 
must be presumed that the law takes full recognition that such withdrawals or 
declinations can be properly made before the time of election and nowhere is there 
found· any authority in law that compels an elector to remain upon a ticket even 
though he has been properly nominated in a primary for a place upon such ticket. 

The city of Youngstown, it is understood, is not a charter city and therefore 
holds its primary elections under chapter 6 of the General Code, beginning with 
section 4948 and running to section 4991-1 G. C. Pertinent parts of such chapter 
upon primary elections are as follows : 

"Section 4949.-Candidates for * * * municipal offices * * * 
shall be nominated or selected in such * * * municipality, in accord
ance with the provisions of this chapter, and persons not so nominated 
shall not be considered candidates and their names shall not be printed on 
the official ballots, nor shall delegates or alternates to such convention, or 
party controlling committees whose members have not been so selected, 
be recognized by any board or officer." (104 V., 9). 

"Section 4960.-The controlling committees of each voluntary political 
party or organization shall be * * * a county central committee, con
sisting of one member from each precinct in the county, or one member 
from each ward and townshiP' in the county as the outgoing committee 
may determine, and the members of the central committee chosen from a 
city shall constitute a city committee. * * *" (106 V., 544). 

'Section 4961.-Within fifteen days after their selection all such state 
and county central committees shall meet and organize by the election of 
a chairman and secretary, and shall elect an executive committee." (103 
v., 480). 

It will be noted in section 4961 G. C. that the county central committee shall 
select an executive committee, but such section has no provision that the members 
of the central committee chosen from a city and constituting a city committee, 
shall elect an executive committee for that city. Hence the controlling committee 
of a political party in a city would be the city committee composed of the mem
bers of the central committee chosen from such city by direct vote at the primary 
held in the even numbered years. 

"Section 4963.-* * * and primaries under this chapter to nominate 
candidates for township and municipal offices * * * shall be held in 
each county at the usual polling places on the second Tuesday in August 
of the odd numbered years." (107 0. L., 400). 

"Section 4969.-* * * 'Such declarations of candidacy * * * 
shall be accompanied by the certificate of five electors of the * * * 
municipality * * * for which such nomination is to be made, and shall 
be in the form hereinafter provided * * *." (106 0. L., 545). 

Section.,4969, supra, provides that a certificate of five electors of a municipality 
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should simply certify that the candidate for whom they sign is a member of their 
political party and is well qualified to perform the duties of the office for which 
he is a candidate, and in elections held under the party primary system, such list 
of five electors does not constitute a committee to fill vacancies, such duty, if a 
vacancy occurs, devolving upon the controlling party committee in the municipality. 

"Section 4989.-In case of a vacancy or vacancies in the list of nomi
nations, occurring by death or othen.uise, after the result has been declared, 
such vacancy or vacancies shall be filled by the proper controlling com
mittee of the party in which such vacancy or \'acancies occur, and the 
names of the candidates, delegates or committeemen, as the case may be, 
selected by such committee, shall, in the case of offices, the nomination 
papers for which ha\'e to be filed with the state supervisor of elections, be 
reported to such state supervisor and, in case of other offices, shall be 
reported to the proper board or boards -0£ deputy state super\'isors, and such 
state supervisor or board, or boards, shall cause such name or names to be 
placed on the official ballots, lists or rolls." (103 0. L., 486). 

Following chapter 6 of the Ohio election laws, which treats upon primary 
elections, we come to chapter 7, which treats of the nomination of candidates and 
which starts off with section 4992 G. C., which reads as follows: 

"Except as provided by the preceding chapter of this title, nominations 
of candidates for public office may be made as herein prescribed." (103 
0. L., 843). 

Section 4992, as quoted, is the first section of an act relating to "nomination 
by petition" and filed in the office of the secretary of state May 13, 1913. It is im
portant to note that in such act relating to nomination by petition, the closing 
section of the act was as follows: 

"The power to fill vacancies on a party ticket shall be vested in the 
central committee of such party or in the case of a vacancy occurring in 
a list of candidates nominated by petition in the committee named in such 
petition." 

Coming to your second question, you ask whether the election board should 
certify the name of A. \V. C. as the Democratic nominee for mayor of the city of 
Youngstown, vice :!\L D., whose resignation as such Democratic nominee for mayor 
of such city bears the date of September 15 and addressed to the deputy state 
supervisors of elections of I\fahoning county. 

You call attention to the decision of the Supreme Court of Ohio in the case 
of State ex rel. Jones vs. O'Dwyer et al., 97 0. S., p. 22, and say that you do not 
just understand the meaning of this part of the court's decision: 

"The statute formerly relating to vacancies in municipal elections has 
been repealed and the amended statute relating to municipal elections has 
omitted all reference to municipal candidates." 

The opinion of the Supreme Court in the above case being very short, the 
A ttorney-Gencral has made a thorough examination of the various papers filed 
in this case, beingi No. 15778, and decided October 23, 1917, on file in the office of 
the clerk of the Supreme Court, with a view of ascertaining just what was meant 
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by the court in the sentence above quoted, which carries no reference to any par
ticular statute, and we are unable to advise what specific statute bearing upon 
vacancies in municipal elections that the Supreme Court had in mind when the 
above sentence was used. It may be said, however, that the case under con
sideration by the Supreme Court in the above decision was one in which the nom
inations were made in a charter city, that is, the city of Toledo, Ohio, and not in 
a city where party nominations obtained. The primary in question was held on 
the 11th of September, 1917, under the charter of the city of Toledo and hence was 
not a primary held under the Ohio primary laws above given. Under these cir
cumstances, there being no political parties appearing upon the primary ballots 
used in the Toledo primary under the charter, different conditions were present 
than those appearing in the primary held in Youngstown on August 12, 1919, when 
party primaries were held for the nomination of Democratic and Republican can
didates for mayor. Under these circumstances the case cited by you is not in point 
on the question of nominations made in the primary election which was held under 
the Ohio primary law, and in which there was present the element of political 
parties and candidates running as partisan candidates with a party committee 
empowered to fill vacancies as might occur, as indicated in the statutes heretofore 
quoted. Whatever may have been the particular statutes that the Supreme Court 
had in mind in using the above language, the sections heretofore quoted are still 
the law of Ohio and seem to cover the case at hand. 

It is therefore the opinion of the Attorney-General that: 
1. An elector nominated in a primary or by petition for public office, can 

withdraw his candidacy and decline such nomination and resign from such ticket, 
but such resignation should be addressed to the deputy state supervisors of elec
ions if the original nomination papers are filed in a: county. 

2. \1/here a primary election is held under the provisions o_f section 4963 G. C., 
in a municipality other than a charter· city, and candidates run in such primary as 
the candidates of political parties, and a candidate so nominated in such primary 
as the candidate of a political party later submits his resignation of such nomination 
to both the board of deputy state supervisors and the controlling party committee 
of his party in such municipality, there is thereby created a vacancy for that par
ticular nomination and the power to fill vacancies on a party ticket is vested in the 
city central committee of such political party, but such vacancy must be filled in 
proper manne~ by the proper committee before provision is made for the printing 
of the ballots. 

Respectfully, 
]OHN G. PRICE, 

Attorney-General. 

660. 

WILBERFORCE UNIVERSITY-CONTROL OF NORMAL AND IN"DUS
TRIAL DEPARTMENT VESTED IN BOARD OF TRUSTEES. 

Exclusive authority, directio,~ and control over the operation and conduct of 
the normal and industrial department of Wilberforce University is vested in the 
board of trustees of such department. 

CoLUMBus, Omo, September 30, 1919. 

HoN. THOMAS M. NoRR1s; Member of Ohio Senate, C/evela11d, 'Ohio. 
DEAR Sm :-Acknowledgment is made of the receipt of your request for the 

opinion of this department as follows: 
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"The committee appointed under the above resolution to investigate and 
report on the combined and industrial department at Wilberforce, had its 
first meeting at the institution the 18th, 19th and 20th of August. Prac
tically all of the University trustees, as well as the trustees of the com
bined normal and industrial department were given hearings, and these 
hearings show that the cause of dispute between these two institutions 
results through there being two institutions there apparently instead of one. 
Bishop Jones states that there was a compact whereby this department was 
given as an aid to the University, and that the president of the University 
is really president also of the normal school. Our students are enrolled 
through the University, in fact the students outside of the state attending 
the state school in most cases pay their tuition fees direct to the Uni
versity, only part of same coming to the state funds. Bishop Jones has said 
that the agreement with regard to giving them the normal school was 
through Messrs. Nash, McKinley, Foraker, and others. He was unable, 
however, to give any documentary support to this, and I am going to ask 
you to inform the committee as to the status of the C. N. & I. department 
of \Vilberforce University. Mr. Sheets, when he was Attorney-General, 
rendered an opinion that it was separate and distinct from the University, 
under date of November 30, 1903, and we would value it, and in fact will 
need, before we can arrive at our report under the resolution above re
ferred to, your opinion as to this. Our next meeting will be September 30 
and October 1, and if you could send me an opinion to take to that meet
ing, it will' be keenly appreciated. 

The first building that the state erected, O'Neill Hall is situated on 
land owned by the University. This is the only building that is so sit
uated. There may have been some agreement at that time. It would seem 
to the committee that there must have been some agreement whereby this 
land was used which would have provided for our continuous use of it, 
but I am firmly of the opinion that the aid to the University intended by 
this department of n·ormal and industrial work was simply the building 
up for the colored people a great institution at the one point, "Wilberforce, 
and could not have implied what the A. M. E. church officials insist is 
their understanding that the state institution was never to have a separate 
head, or to parallel any of the instruction taught in the University." 

It is noted that your inquiry may be stated generally, to be as to the status 
of the combined normal and industrial department at Wilberforce University. 
You also state that the dispute between the department and the university "results 
through there being two institutions there apparently instead of one," and that it 
is claimed that there was "a compact whereby this department was given as an 
aid to the University and that the president of the University is really president 
also of the normal school." It is further noted that the source of this claim is 
stated to be: "Bishop Jones has said that the agreement with regard to giving 
them the normal school was through :\Iessrs. Nash, :\IcKinley, Foraker and others," 
and you ask this department "to inform the committee as to the status of the C. 
X. & I. department of \Vilberforce University." Your opinion is also noted 

"that the aid to the University intended by this department * * * was 
simply the building up for the colored people a great institution at the one 
point, Wilberforce, and could not have implied what the * * *church 
officials insist is their understanding that the state institution was never to 
have a separate head, or to parallel any of the instruction taught in the 
University." 
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Sections 7975 to 7986 G. C., both inclusive, under the subtitle of "Wilberforce 
University," in the chapter of title 5 relating to colleges and universities, are per
tinent to your inquiry. Section 7975 provides: 

"A combined normal and industrial department shall be established 
and maintained at Wilberforce University in Greene county, Ohio." 

Section 7976 provides for the creation of a board of trustees, five members of 
which shall be appointed by the governor, by and with the consent of the senate, 
and three members to be chosen by the trustees of the University. It also pro
vides that the president of the University "shall be ex-officio a member of the 
board." To this board this section plainly commits the government of the depart
ment in this language : 

"The government of such department shall be vested in a board of 
nine trustees to be known as 'the board of trustees of the combined normal 
and industrial department of VVilberforce University.'" 

The powers and duties of the board of trustees are clearly stated in section 
7981, which in part is: 

"The board of trustees shall take, keep and maintain exclusive author
ity * * * and control over the operations and conduct of such normal 
and industrial department * * *. The board shall determine the branches 
qf industry to be pursued, purchase through a suitable and· disinterested 
agent, the necessary means and appliances, select a superintendent for the 
industrial branch of the department, fix his salary and prescribe his duties 
and authority. The expenditures of all moneys * * * shall be made 
only under such regulations and for such specific purposes * * * as 
the board of trustees of such department establish. No money appropriated 
by the state shall be used for any purpose not in direct furtherance and 
promotion of the objects of the department." 

Section 7982 in part provides : 

"No sectarian influence, direction or interference in the management 
or conduct of the affairs or education of such department shall be permit
ted by its board." 

Section 7986 provides in part : 

"All revenue arising from tuition * * * or otherwise, under the 
aforesaid department, shall be applied by its board of trustees to defray 
its expenses, or to increase its efficiency, a strict account of which shall 
be kept by the department board, and accompany the report to the gov
ernor." 

With reference to any informal understanding or agreeme_nt entered into, as 
stated to your committee, but concerning which you say no "documentary sup
port" was given, you are advised that the law relating to such department is the 
sole source of the power and authority of the trustees of the board and of the 
University in this matter. 

The statutes relating to the combined normal and industrial department of Wil-
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berforce University very clearly and definitely place its government and control in 
the board of trustees, as provided in sections 7976 and 7981 G. C. (supra). As 
to the application of and accounting for revenue arising from tuition, section 7986 
needs no explanation and no further comment is, therefore, made on this feature 
of your inquiry. 

You are therefore advised that exclusive authority, direction and control over 
the operation and conduct of the normal and industrial department of \Vilber
force University is vested in the board of trustees of such department selected 
under section 7976. The opinion of the former Attorney-General, to which you 
refer (Annual Reports Attorney-General 1904-1905, p. 2'27), is not in conflict with the 
conclusion here reached and a copy of that opinion is herewith enclosed. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

661. 

SCHOOLS-WHERE RURAL SCHOOL DISTRICT PARTICIPATES IN 
SCHOOL ELECTION ON QUESTION OF CENTRALIZATION OF 
SCHOOLS IN TOWNSHIP BOUND BY VOTE-COUNTY BOARD OF 
EDUCATION HAS AUTHORITY TO ORDER ELECTION ON CEN
TRALIZATION OF SCHOOLS IN A TOWNSHIP-SECTION 4726 G. C. 
MUST BE READ IN CONJU.NCTION WITH SECTION 4726-1 G .C. 

1. Where a rural school district, formerly created as a special school district, 
participates in a. school electio1i on the question of centralization of schools i1i a 
toW1iship, such special district is bound by the result of the majority vote iii the 
whole of such township, even though the majority of the votes cast in the special 
district i11 question would be against centralization. 

2. A. county board of educatioi. has authority to order an election 011 central
ization of schools in a township which has one or more rural school districts, under 
section 4726 G. C., which must be read in conjunction with section 4726-1 G. C. i'n 
order to make the latter section ef!ective. 

COLUMBUS, Omo, September 30, 1919. 

HoN. ROBERT E. MARSHALL, Prosecuting Attorney, Sidney, Ohio. 
DEAR Srn :-Acknowledgment is made of the receipt of your request for the 

opinion of this department on the following statement of facts: 

"In a township in which there are several special school districts, and 
some rural school districts, they propose to hold an election to submit the 
question of centralization under section 4726-1 of the General Code. 

If a majority of the votes cast would be in favor of centralization, 
although in one of the special districts the majority of the votes cast 
would be against centralization, what would be the result to the district 
voting against it under section 4726-1 ?" 

Section 4726-1 G. C. reads: 

"In townships in which there are one or more school districts, the 
qualified electors of such school districts may vote on the question of 
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centralizing the :;chools of said township district, or of special school dis
tricts therein, without interfering with the existing school district organi
zation until the result of the election shall have been determined. If at 
such election in any township a majority of all the votes cast shall be in 
fayor of centralizing the schools in said township, the probate judge of the 
county shall create a new board of education for the said township, 
without delay, by selecting from the several boards of education thus con
solidated, five suitable persons, giving each former district its fair rep
resentation in such selection, which such five persons so selected shall 
constitute the board of education for said township until the first town
ship election thereafter; at such first township election thereafter the 
electors of such township shall elect two members of the board of educa
tion for two years, and three memberSI to serve for three years, and at 
the proper elections thereafter their successors shall be elected for four 
years. If a majority of the electors in said township vote against said 
centralization at the time above designated, then the several school dis
tricts in said township shall proceed as though no election had been held." 

Your question is very largely covered in Opinion No. 547, issued by the At-
torney-General to Hon. George F. Crawford, prosecuting attorney of Darke county, 

· - Ohio, on August 5, 1919, copy of which is herewith enclosed. 
Attention is invited to Opinion No. 1102, issued by the Attorney-General on 

March 25, 1918, found on page 476 of the Opinions of the Attorney-General for 
that year, bearing upon section 4726-1 G. C., in which the second branch of the 
syllabus reads: 

"It is not permissible under the provisions of section 4726-1 G. C. for 
a part of the school districts of a township to vote on the centralizing of 
the schools of such districts and prevent the electors of other districts, 
located in whole or in part within the township, from participating in said 
election." 

The syllabus of Opinion No. 547, issued by the Attorney-General on August 
5, 1919, and bearing upon a case largely similar to the one which you present, reads 

• as follows: 

"1. Under section 4726-1 G. C. all rural boards of education in a 
township must each call an election in their respective districts for central
ization of the schools of such township, in order that such question may 
be legally voted on in the manner provided in section 4839 G. C. 

2. Section 4726-1 G .C. must be read in conjunction with section 4726 
G. C., and a county board of education has authority to order an election 
on centralization of schools in a township which has one or more rural 
school districts as its school territory. 

3. Centralization of schools must be voted upon by the electors of a 
township and not a part of it, village and city school districts being ex
cluded. 

4. County boards of education have full authority to create a new 
school district from one or more districts or parts thereof." 

You say that in a certain township there are several special districts and some 
rural school districts and that they propose to hold an election to submit the 
question of centralization under section 4726-1 G. C. Attention is invited to the 
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fact that there are no longer any special school districts under the Ohio law and 
all of the districts in this township must, therefore, be rural school districts unless 
any of the former special school districts can be cailed village school districts. 
You further ask, if a majority of the votes cast would be in favor of centralization, 
although in one of the special districts the majority of the votes cast would be 
against centralization, what would be the result to the special district voting against 
centralization? From your statement of facts it is assumed that all these rural 
school districts in the township joined in the call for the election in their re
spective districts and, if such is the case, they become parties in every sense to the 
transaction, or fuil participants in the election along with the other districts, and 
must be bound by the ultimate desult of the election which they called in their 
districts jointly, along with the election on centralization in the other rural school 
districts. The question of school centralization must be submitted in the township 
in question, treating the township: as a unit, and if a majority of the votes cast in 
such election in the whole of said township is in favor of centralization, then the 
schools of the township should become centralized as a whole and not a part of 
them. 

While your letter indicates that all these districts jointly propose to· call the 
election, in which event every district participating would be bound by the result 
one way or the other, it is possible that some certain district might not join in 
this call, in which event the county board of education has authority to order an 
election in such township on the question of centralization, under section 4726 G. 
C., which must be read along with section 4726-1 G. C., in order to make the latter 
section operative; for it will be noted that section 4726-J, taken alone, makes no 
provision for the calling of the election. 

It is therefore the opinion of the Attorney-General that: 
1. Where a rural school district, formerly created as a special school district, 

participates in a school election on the question of centralization of schools in a 
township, such special district is bound by the result of the majority vote in the 
whole of such township, even though the majority of the votes cast in the special 
district in question would be agaimt centralization. 

2. A county board of education has authority to order an election on central
ization of schools in a township which has one or more rural school districts, 
under section 4726 G. C., which must be read in conjunction with section 4726-1 G. 
C. in order to make the latter section effective. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

662. 

SCHOOLS-STATE AID TO WEAK SCHOOL DISTRICT-IXTERPRETA
TION OF HOUSE BILL NO .406 (108 0. L. 431)-APPLICABLE TO 
STATE AID FOR YEAR 1919-1920. 

House Bill No. 406, 108 0. L. 431, relating to state aid to weak school districts, 
was intended to apply to applications for state aid for the year 1919-20 and must be 
given that effect, if possible. Though it became a law during the sessions of the 
budget commissions, its provisions relating to the duties of the budget co111111issio1i 
may be given effect by taking the steps referred to iii the law after the date of its 
effectiveness. If a board of education, acting under said act after said date, files 
with the budget co111111ision a certificate of its "weak conditio1i" it is the ma11datory 
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duty of the budget commission to co11sider such certificate and act in accordance 
with the section. 

CoLUMBGS, OHIO, September 30, 1919. 

HoN. A. V. DONAHEY, Auditor of State, Columbus, Ohio. 
DEAR SIR :-I note your request for immediate opinion upon the questions 

submitted in your letter of September 20, as follows : 

"In making out its budget for the ensuing year the county superin
tendent of Brown county reports that one of the school districts certified 
pursuant to the provisions of the Freeman law (H .B. No. 406) that it 
was a weak school district and would make application for state aid under 
that law. Thereafter the budget commission made its adjustments for 
that district and finally passed upon it after the Freeman law went into 
operation, and submitted its action to the state commission, which passed 
upon it favorably. 

The budget commission ignored the provisions of the Freeman law in 
making its apportionment of the levy, giving to the tuition fund of the 
school district less than the required two-thirds. This disqualifies the 
district from state aid. The district is in urgent need of this aid. 

Will you kindly advise us immediately whether it is within the power 
of the budget commission of Brown county to recall its action and ob
serve the provisions of the law in making its adjustments, and if so how 
will the commission proceed to do this? 

If the commission refuses to act in the matter, what remedy has the 
school district? i. e., will an action in mandamus lie to compel it tOI act 
in pursuance to law?" 

If is assumed from this statement that the budget comm1ss10n has certified 
its action to the county auditor under section 5649-3c of the General Code and has 
finally adjourned. Possibly all this was done before August 18, 1919, when 
House bill Xo. 406 became effective as a law; for the budget commissioners are 
to meet on the first Monday in August and must complete their work "on or before 
the third Monday in that month, unless for good cause the tax commission of Ohio 
shall extend the time for completing the work." ( Sec. 5649-3b). That is to say, 
it is possible for a budget commission, acting within the law, to have completed its 
work and certified its levies before H. B. No. 406 (108 0. L. 431) became a law. 

Moreover, at the time when the board of education is required by section 5649-3a 
G. C. to submit its budget (the first Monday in June) H. B. No. 406 was far short 
of being an effective law; so that the conclusion is irresistible that at the time 
stated in your Jetter, viz.: "In making out its budget for the ensuing year," the 
school district was not entitled by existing law to the privilege of attaching thereto 
''a certification that it intends to make application for state aid pursuant to sections 
7595-1 and 7595-2 of the General Code, and that it is entitled thereto," as author
ized by section 7594-1 as enacted in H. B. No. 406. When the budget commission 
began its consideration of the budget requests there was no law to permit it to 
attach any significance to such a certification. It was then governed in making 
its adjustments only by the provisions of' section 5649-3c G. C., which not only 
created no preference in favor of any kind of taxing district but, as interpreted 
by the Supreme Court in State ex rel, vs. Sanzenbacher, 84 0. S. 504, Rabe vs. 
Board of Education, 88 0. S. 403, and State ex rel. vs. Patterson, 93 0. S. 25, 
really prohibited it from doing so save in the exercise of sound discretion. After 
they may have completed their work, and at least some time after they were re-
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quired to commence it, a law became effective not only authorizing the budget 
commissioners to proceed otherwise than in accordance with section 5649-3c, but 
expressly requiring such action on their part. This law (H. B. No. 406) provides, 
in section 7594-1 as therein enacted as follows: 

"Section 7594--1.-Whenever the board of education of a school dis
trict attaches to its budget a certification that it intends to make appli
cation for state aid pursuant to sections 7595-1 and 7595-2 of the General 
Code, and that it is entitled thereto, the budget fOmmission shall proceed 
to make adjustments in accordance with the provisions of section 5649-3c, 
but shall lay such adjustment aside and thereupon proceed to make an ad
justment which shall allow to such school district a levy of not less than 
four mills exclusive of the levy necessary to provide for indebtedness in
curred prior to 1911 or incurred by a vote of the people. This last ad
justment shall be certified by the budget commission pursuant to section 
5649-3c. If it should thereafter appear that such school district did not 
so apply for such state aid or was not entitled thereto, then the adjust
ment first made and laid aside as above provided shall be deemed to be 
the final adjustment and the county auditor shall distribute, or redis
tribute the proceeds of tax collections in accordance with such first ad
justment, or if such school district has received its distribution of the tax 
collections, the county auditor shall deduct from the sum due such school 
district on the distribution of the tax collections next following, the sum 
necessary to make such redistribution of tax collections." 

As stated, this law was not in effect when the budget was filed and when the 
jurisdiction of the budget commission attached. If we were to apply to the pro
ceedings 0£ the budget commission the principles of section 26 G. C., which is the 
general saving clause as to "pending proceedings," there could be no escape from 
the conclusion that H. B. No. 406 could have no application to the work of the 
budget commission for the year 1919 in any respect, as not only had the time 
passed for the initiation of procedings before the budget commission, but the 
official processes of the budget commission were actually operating when H. B. No. 
406 became effective. 

But the question cannot be resolved upon any such ground for several reasons, 
which will be stated and discussed: 

In the first place, if the enactment of section 7594-1 constituted an "amend
ment" or "repeal" within the meaning of section 26 G. C., yet the machinery for 
the levying of taxes has been held not to be a "proceeding" within the meaning 
of that section. 

Alexander vs. Spencer, 13 C. C. N. S. 475. 
In the second place, section 26 G. C. applies only "whenever a statute is re

realed or amended." In this case no statute has been repealed or amended, unless 
we say that section 5649-3c has been amended by implication. The legislation em
bodied in H. B.· No. 406 takes the form, not of an express amendment of section 
5649-3c which its subject-matter affects, but of the enactment of an entirely new 
section which happens to modify the effect of the section referred to. Such 
modifying effect, known as "implied repeal" or "implied amendment," is not 
,\ ithin the terms nor within the effect of section 26 G. C. 

Railroad vs. Railroad, 72 0. S. 368. 
Therefore, section 26 G. C. cannot by its own terms apply to the situation, and 

when H. B. No. 406 became a law by the expiration of the referendum period noth
ing was saved from its operation; so that you are correct in your statement that 

'l'-Vol. II-A.. 0, 
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unless some way can be found to comply with section. 7594-1 as above quoted, the 
district (and perhaps all weak school districts in the state) will be disqualified to 
receive state aid this year. This follows because section 7595-1 as amended in 
said act sets up a condition which must be complied with by any weak school dis
trict in order to entitle it to receive state aid, in the following terms : 

"It shall place in the tuition fund at least two-thirds of the proceeds 
of the levy as adjusted by the budget commission pursuant to section 
7594-1." 

In this connection it will not do to say that this express amendment of section 
7595-1 does not apply to applications for state aid to be made for the year 1919-20_. 
because of the operation of section 26 G. C.; for while it is true that the reasons 
above giveq for the non-application of section 26 G. C. to newly enacted section 
7594-1 do not apply to the express amendment of section 7595-1, it is neverthe
less true that under section 7596 G. C., as it existed prior to the going into effect 
of H. B. No. 406, the determination as to the probable existence of a deficit must 
be made by a school district between October 1 and January 1 of any year; and 
under section 7595-2 as enacted by H. B. No. 406 the application is to be filed for 
the then current year between the first day of September and the first day of Oc
tober, and is to be based on the preceding August settlement and the probable yield 
·and distribution at the succeeding February settlement. It is thus apparent that 
in the middle of August of a year no proceeding is pending and no cause of pro
ceeding exists with respect to applications for state aid to be made later in that 
year, even if by liberal construction the right of a district to have state aid could 
be called a "cause of proceeding'' within the terms of section 26 G. C. 

So the conclusion is irresistible that from all that thus far appears it will be 
simply impossible for the district of which you speak, and perhaps most of the 
weak school districts in the state, to receive state aid this year. 

This could not have been the intention of the legislature; nor could the Gen
eral Assembly have intended that the ability of a school district to avail itself of 
the benefits of H. B. No. 406, or to receive state aid at all, should depend upon 
the accident of the completion of the work of the budget commission in a given 
county before H. B. No. 406 should become effective. To impute either of these 
intentions to the legislature would' be to reach a most improbable result. Some 
means must be found to avoid such a result. 

It occurs to me that the General Assembly intended H. B. No. 406 to operate 
this year, and could have intended nothing else. Its intention must be given effect 
if possible (though, of course, it is conceivable that a law clearly intended to be 
effective at a given time must fail because of failure on the part of the legislature 
to take into consideration the referendum period.) 

To give H. B. :No. 406 effect this year it will be necessary to consider it as a 
command emanating from the General Assembly to the budget commissions of the 
state at a time when they might lawfully be in session, and in probably the greater 
number of instances were in session. Though such mandate might require such 
budget commissions to undertake work additional to that contemplated when their 
sessions commenced, this would not be a vital point. It will be observed that 
under section 7594-1 the first thing to be done is to make adjustments under sec
tion 5649-3c. The mandate of the section is that in the event its other provisions 
are complied with by the board of education the adjustments so made as to such 
school districts shall be laid aside and alternative adjustments made and certified 
to the county auditor in the first instance. It is to be observed also that section 
7594-1 requires the budget commission to lay aside this second alternative adjust-
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ment in the event that it "should thereafter appear that such school district dill 
not so apply for such state aid or was not entitled thereto." Such facts could not 
be made to appear in any event before the first of September. The result is that 
under section 7594-1, a-budget commission ·cannot complete its work prior to Sep
tember 1 if it has a proper certification of a weak school district before it. Here 
is another modifying effect of section 7594-1 upon the existing law-this time upon 
section 5649-3b G. C., which prescribes the time when budget commissions shall 
complete their work. 

However, another difficulty remains to be disposed of, for it has been herein
before stated that the certification made by the board of education under consider
ation was not entitled to any official cognizance on the part of the budget com
mission because it was filed at a time when there was no law authorizing it to 
be filed. 

At this point it seems to me that the liueral construction required in order to 
effectuate the intention of the legislature should be indulged. While section 7594-1 
requires the board of education to "attach" the certification in question "to its 
budget," there is nothing requiring such attachment to be made at any particular 
time, save by inference. It seems to me it would be perfectly lawful for a board 
of education at any time after filing its budget, and during the session of the 
commission, to perform this act of attaching the certification referred to in section 
7594-1. These considerations lead me to express the conclusion that the proper 
thing to do would have been for the board of education in question, and others 
in a similar situation, to have waited until August 18, 1919, and then have offered 
to the budget commission of their respective counties for attachment to their 
respective annual budgets the certifications of which section 7594-1, which would 
then have been in effect, speaks. Probably this was not done anywhere. The 
initial operation of H. B. No. 406, as has been demonstrated, is surrounded by 
very complicated legal questions. The fact that that which ought to have been 
<lone was not done in any county should not prejudice the rights of any school 
district if it is possible to avoid that result. 

In view of all these circumstance5, I venture to suggest that the tax com
mission, which has from time to time, without question and under color of statutes, 
exercised the power of reconvening budget commissions to correct their work, 
should at the request of any board of education which through failure to under
stand the intricacies of the law in this respect failed to take the necessary steps to 
secure state aid, call the appropriate budget commission into session for the pur
pose of making the alternative adjustment referred to in section 7594-1, if it ap
pears that the district has applied or will apply for state aid and is entitled thereto. 
The proper procedure would be for the board of education to send directly to the 
tax commission the certificate in question together with any statements of fact 
or affidavits showing the facts respecting its application for state aid. The tax 
commission, were it minded so to do, could then reconvene the budget commis
sion as above suggested. 

Xo course other than this will, in the opinion of this department, secure the 
desired resuit, unless it should happen that the budget commission in question was 
still in session, which as stated is a matter left to infere~ce by the facts stated in 
your letter. If that were the case, then the immediate re-filing of the certificate in 
question with the budget commission would enable the commission to act in the 
premises, and if the commission should refuse to act mandamus would lie, if the 
above conclusions are correct, to compel action on such certificate. \Vithout the 
filing of a new certificate, however, even though the budget commission happened 
to be in session at the present time, it would seem to me that such budget com
mission could not only be compelled to act as provided in section 7594-1 but that 
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it would not even have lawful authority to act, and this for the reason that the 
certificate filed prematurely by the board would be technically of no force and 
effect. 

It is true that there is a dictum in State ex rel. vs. Roose, 90 0. S., 345,. 349, 
which might justify the conclusion that in the case submitted by you the budget 
commission, if reconvened, could act immediately upon the certification already in 
its possession, though prematurely filed. The following is the language referred 
to: 

"It follows that such sections of a law as are not subject to the refer
endum will go into immediate effect notwithstanding other sections or 
other items may be subject to the delay incident to a referendum or the 
right to petition therefor. However that may be, the question is no longer 
of any importance in this case, for no referendum was in fact had upon 
any section of the law. The law in its entirety was in full force and 
effect before the auditor had placed the tax levy for state or local purposes 
upon the tax lists of the county. It is, therefore, of no importance whether 
or not the certificate of this tax was prematurely issued by the auditor of 
state to the ·uarious county auditors." 

However his may be, the course which has been suggested 1s at least the 
safer one to follow. 

Respectfully, 
JOHN G. PRICE, 

Attorney-Ge11eral. 

663. 

TEMPORARY OR OTHER RELIEF FOR THE POOR-HOUSE BILL NO. 
150, 108 0. L., 266, CONSTRUED. 

By the provisions of House Bill No. 150, 108 0. L., 266, the obligation to pro
vide temporarv or "outdoor" relief for the poor rests upon the township or m1111ic
ipality in case~ of such poor persons as have legal settlement therein; while in case 
of such persons requiring more than temporary relief, it is provided that upon proper 
ascertainment of that fact the county shall assume the obligation providing per
manent relief, which shall only be provided however at thle county home, except 
in case of persons whose peculiar conditions require that they be cared! for under 
county control, and, yet, on account of their physical co·ndition or otlkrwise, may 
not be proper subjects for admission into the home, and persons 'whose physica~ 
condition will 11ot permit their removal to the county h:ome, in which cases the." 
county shall provide necessary relief outside of the county home. 

In additio'lz to the obligation to provide permanent relief, the co1111ty is to pro
vide temporary or outside relief for those persons who have not th! residmtial 
qualifications for township or municipal relief and whose conditio,~ requires less 
than the permanent relief to be provided only at the county home. 

COLUMBUS, Omo, September 30, 1919. 

Ho::-<. LLOYD S. LEECH, Prosecuting Attorney, Coshocto"n, Ohio. 
DEAR Srn :-Acknowledgment is made of yoUF communication of September 9, 

1919, relative to th~ provision of House Bill No. 150, 108 0. L. 266, in its applica
tion to the administration of poor relief by the county and township respectively. 
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I advise that it appears to be the intendment of that act that townships and 
cities shall provide what is generally termed as "outside relief" to all persons within 
the township having the residential qualifications for township relief, and that with 
respect to such persons the county shall not be liable to afford relief except upon 
the conditions set forth in section 2544, which contemplates cases requiring more 
than temporary relief. 

\Vhile the law prior to the recent amendment was construed as placing the 
primary responsibility of affording relief to indigent poor upon the townships and 
municipal c-0rporations, subject to the county's obligation in case a more permanent 
provision was required, yet that view was by no means capable of general or uni
versal application, inasmuch as it was provided, for example, in section 2544 that 
the county should provide for indigent persons in the county institution "or other
wise," and in section 2546 that the county commissioners should contract with phy
sicians to furnish relief for persons of their respective townships under the charge 
of the county. 

The intent to eliminate this apparent concurrence of jurisdiction of the county 
and the township in the matter of affording outside aid is very apparent in the 
new law in that the words "or otherwise" have been dropped from section 2544 
and the provision of section 2546 for providing medical relief by the county is lim
ited to inmates of the county home, and the policy of the law is further clarified 
in the provisions of section 3476 which states with particularity the intent of the 
act with respect to temporary relief of residents of the township or city. 

What has been said relates to temporary or outside relief for those having 
residential qualifications for township aid, and of course there remain the class of 
indigent poor who by reason of lack of residential qualifications do not become a 
township charge; and for this class it is the apparent intent of the law that the 
county shall make the necessary provision, even by way of temporary outside re
lief where that course is proper. 

This policy is evidenced not only by the latter provision of section 3476 to the 
effect that relief to be granted by the county shall extend to those persons not hav
ing the necessary residential qualifications for township or municipal relief, those 
requiring permanent relief and such other persons whose peculiar conditions require 
that they be cared for under county control, as well as the latter provision of sec
tion 2546 to the effect that no medical relief' shall be furnished by the county for 
persons in their homes except those who have not acquired the residential qualifica
tions to give them a legal settlement, and except under the provisions of sections 
2544 which relate to a case where a person has been determined a county charge, 
but whose physical condition will not permit his removal to the county home. 

Other language of the act indicates the same general policy, and you are there
fore advised that under its provisions it is made the duty of the township or mu
nicipality to provide all temporary relief for indigent poor having a legal settle
ment therein, and that the county's obligation includes the provision of relief for 
those having legal settlement in the township or municipality, but whose condition 
requires more than temporary relief, as well as all those not having the residential 
qualifications, but whose condition requires permanent relief, all of which are to be 
provided for at the county institutions for the poor, except as to persons whose 
peculiar conditions require that they be cared for under county control, but may 
be such as to disqualify them from admission to the county home, and also those 
whose physical condition will not permit their removal to the county home; while 
cases requiring temporary relief only and not having the residential qualifications 
for relief from the township or municipality, are to be provided for by the county, 
and such provision may be made outside of the county institutions. 

Respectfully, 
JOHN G. PRICE, 

Atton,ey-Gc11eral. 
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664. 

PROSECUTING ATTORNEY-EMPLOY1IEXT OF ASSISTANT COUNSEL 
BY SUCH OFFICER-STATUTES GOVERNING SUCH APPOINTMENT 
-CONSTRUCTION OF SECTIONS 2912, 3004 AND 13562 G. C. 

1. The prosecuting attorney may; subject to the restrictio11s co11tained in sec
tion 3004 G. C. employ an attorney to procure necessary evidence to be used in the 
prosecution of a criminal off ender, and pay him for such services oui of the fund 
referred to in that section. 

2. When the prosecuting attorney is disabled from conducting a cl"iminal pros
erntio11, or requires the assistance of additional counsel, appointment and payme11t of 
an assistant is governed by section 2912 and 13562 G. C., and 11ot by section 3004 
G. C. 

3. The expense of a private individual in attending a co11fere11ce called by the 
Attorney-General 011 a matter imwlving the county treasure/1, and whose selectioi& 
for that purpose was made by the pros/Xuting atton~ey at the suggestion of tht 
Attorney-General who stated that the conference was urgent, and which conference 
the prosecuting attorney was unable to attend because he was the1i engaged in,, the 
trial of a case, may be paid from the f1111d allowed to prosecuting attorneys u11der 
section 3004 G. C. 

COLUMBUS, Omo, September 30, 1919. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Your letter of recent date relating to certain expenditures made . 

by ·a prosecuting attorney from the fund allowed these officers under section 3004 
G. C. and inquiring as to his authority to disburse the money for the purposes men
in your letter, was duly received. 

The statute referred to provides for the creation of a fund to be used by the 
prosecuting attorney in paying expenses incurred by him in the performance of his 
official duties and in the furtherance •::>f justice, which are not otherwise provided 
for, and, so far as pertinent to the present inquiry, reads as follows: 

"There shall be allowed annually to the prosecuting attorney in addi
tion to his salary and to the allowance provided by section 2914, an amount 
equal tio one-half the official salary, to provide for expenses which may be 
incurred by him in the performance of his official duties and in the further
ance of justice, not otherwise provided for. Upon the order of the pros
ecuting attorney the county auditor shall draw his warrant on the county 
treasurer. payable 11::> the prosecuting attorney or such other person as the 
order designates, for such amount as thie order requires, not exceeding the 
amount provided for herein, and to be paid out of the general fund of the 
county." 

Inasmuch as the section 3004 G. C. fund can be used to pay expenses incurred 
only in the performance •of official duties, and then only when their payment is not 
otherwise provided for in other statutes, it becomes necessary, in order to properly 
apply the statute to any given state of facts, to ascertain whether any duty has been 
imposed upon the prosecuting attorney with respect thereto, and if so, what pro
vision, if any, has been made for the employment or appointment and payment of 
assistants to assist him in the discharge of the particular duty. 

Section 2916 G. C. requires that the prosecuting attorney, except when other
wise provided by law, shall pr,osecute on behalf of the state all complaints, suits 
and controversies in which the state is a party, and such other suits, matters and 
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controversies as he is directed by law to prosecute within or without the county, in 
the probate court, common pleas court and court of appeals. 

In case ,of sickness or other disability of the prosecuti!lg attorney, preventing 
him from discharging his duties, the common pleas court is empowered by section 
2912 G. C. to appoint an assistant to perform the duties of the office "until the dis
ability is removed," who shall receive such'. compensation as "the court fixes and 
the county commissioners allow." 

Section 2914 G. C. may also be noticed in this connection. That section pro
vides that the judge or judges of the common pleas court may fix the compensation 
of assistants to the prosecuting attorney, but that statute is probably confined in its 
operation to the general assistants. At least that was the view taken in State vs. 
Commissioners 8 C. C. (N'. S.) 281, 287, affirmed 12 C. C. (N. S.) 202 and 81 0. S. 
562, without report. See, however, as probably contra, 1914 Opinions of Attorney
General, Vol. II, p. 1150; 1916 Opinions of Attorney-General, Vol. II, p. 118, and 
1917 Opinions of Attorney-General, Vol. I, p. 478. 

Another section, 2917 G. C., which may also be•referred to, provides that "no 
officer," and this includes a prosecuting attorney, "may employ other counsel or 
attorney at the expense of the county except as provided in section 2912 G. C." 

Provision has also been made by section 13562 G. C. whereby the common pleas 
oourt and the court of appeals are authorized to appoint an attorney to assist the 
prosecuting attorney in the trial of a pending case, wherever the public interest 
so requires, and for the payment of such compensation for such services as thie 
court and county commissioners approve. 

Having briefly referred to the statutes imposing duties upon the prnsecuting 
attorney in both civil and criminal matters, and those governing the employment 
and payment of assistants, ·as well as section 3004 G. C., we will now consider the 
items of expenditure involved in the order in which they are stated in your letter. 

(1) The $5.00 item. 
One Brown had been indicted for perjury on account of false statements made 

in obtaining a marriage license. In order to properly prepare the case for trial it 
was necessary to secure documentary evidence from Kentucky, and also to inter
view and arrange for the presence of witnesses from that state. The county being 
without a secret service officer, a member of the local bar was employed by the 
prosecuting attorney to secure the documents and witnesses referred to, and for his 
services in the matter was paid $5.00 from the section 3004 fund. 

In my opinion this expenditure comes within the doctrine of 1916 Opinions of 
Attorney-General, Vol. II, p. 1453, that the section 3004 fund may be used in the 
employment of persons to procure evidence to be used in the prosecution of of
fenders when the county is without a secret service officer. 

(2) The $50.00 and $25.00 items. 
One Kirk had been arrested for contributing to the delinquency of a min•0r 

child. The prosecuting attorney was the brother-in-law of the defendant's father, 
and, considering himself disqualified from prosecuting the defendant, the matter 
was called to the attention of the common pleas judge who ap()ointed a special 
prosecutor to prosecute the case under authority of section 13562 G. C. In the 
county involved, the probate and common pleas courts were combined, and are 
known as the court of common pleas, under authority of section 7 of article IV 
of the State Constitution. 

The special prosecul>or conducted the first trial of the case, and was allowed 
a fee for his services which the county commissioners, however, refused to ap
prove. He thereupon announced to the court and prosecuting attorney his re
tirement from the case. 

Thereafter, a new trial having been granted, the prosecuting attorney, without 
requesting and securing, as in the former instance, the appointment by the court of 
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a special prosecutor under section 13562 G. C. and without invoking the provisions 
of section 2912 G. C., employed the former special prosecutor to conduct the further 
prosecution of the case, which he proceeded to do until the final termination in 
the court of appeals, and for his services was paid the aggregate sum of $75.00. 

From the foregoing statement it is evident that, at the beginning of the case, 
every one connected with the prosecution, namely, the judge, prosecuting attorney, 
and the former special prosecutor, considered that the employment and payment of 
a special prosecutor in such a case was specially provided for by section 13562 G. C., 
for it was under that section that the former appointment was made, and I am 
also of the same opinion. 

The duty of prosecuting this case was imposed upon the prosecuting attorney 
by section 2916 G. C., and assuming, but not deciding, that he was disabled from 
discharging the duty imposed upon him by reason of his relationship to the defend
ant, he should have either invoked the provisions of section 2912 G. C. whereby 
the common pleas court is empowered to app,oint a temporary assistant, and had h:is 
compensation allowed and paid as therein provided, or the provisions of section 
13562 G. C., as in the former instance. 

It is contended, however, that the prosecuting attorney was justified in employ
ing and paying the special prosecutor under section 3004 G. C., because of the pre
vious attitude and action of the commissioners in refusing to approve the compen
sation fixed by the court for services rendered under the previous appointment by 
the court. A complete answer to this contention is that none of the statutes re
ferred to make any provision for such situation, and the failure or refusal of the 
commissioners from any cause, whether arbitrary or not, to approve or allow the 
compensation fixed by the court, does not, in my opinion, justify the prosecuting 
atto,;ney in assuming an authority in the matter which has not been conferred 
upon him, and a fortiori when it has been denied to him in cases specially pro
vided for, as in section 3004 G. C. 

Whether or not the county commissioners acted arbitrarily in refusing to ap
prove and allow the compensation of the special prosecutor appointed by the court 
at the beginning of the case, is a matter with which this department is not n,ow 
concerned. The question for decision goes to the authority of the prosecuting at
torney to employ a special or temporary assistant and pay him for his services foom 
the fund allowed to prosecuting attorneys under section 3004 G. C. It is clear that 
he had no such authority, for the reason that such authority has by statute been 
expressly lodged elsewhere, and an,other fund provided out of which compensation 
for the services rendered is to be paid. See, also, 1917 Opinions of Attorney-Gen
eral, Vol. III, p. 2005, involving the employment by the prosecuting attorney of an 
attorney to assist in the trial of a civil action. 

(3) The $10.00 item. 
A former attorney-general had requested the prosecuting attorney to come to 

Columbus and attend a conierence relative to a matter involving the county treas
urer. It was impossible for the prosecuting attorney to comply with the request 
because he was then engaged in the trial of a case which would require several 
days to complete. The matter being urgent, the former attorney general requested 
that the prosecuting attorney send some one in his place who in turn could report 
to him the result of the conference. The $10.00 expenditure was made to reimburse 
the prosecuting attorney's representative on account of expenses incurred by him 
in making the trip. It being admitted that the trip was made in the furtherance 
of justice, I am of the opinion that the expenditure was justified. 

In concluding, it may not be improper to call attention to State vs. Maharry, 
97 0. S., 272, as supporting the doctrine that when public funds have been unlawfully 
paid out, findings may be made and suits instituted against private persons who re-
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ceived and are withholding the same, as well as against the public officers who 
made the disbursement. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

APPROVAL OF LEASE, LAND AT BUCKEYE LAKE TO WILLIAM F. 
BURDELL. 

CoLUMBUS, Omo, September 30, 1919. 

HoN. JOHN I. MILLER, S11perintencfe11t of Public Works, Col11111bus, Ohio. 
DEAR SIR :-I am in receipt of your letter of September 25, 1919, in which you 

enclose lease, in triplicate, for my approval, as follows: 

Valuatio~. 
To William F. Burdell, strip of marsh land along the south shore of 

Buckeye Lake ----------------------------------------------- $1,000 

I have carefully examined said lease, find it correct in form and legal, and am 
therefore returning the same with my approval endorsed thereon. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

666. 

APPROVAL OF BOND ISSUE, VILLAGE OF WESTERVILLE, FRANKLIN 
COU::-.JTY, IN THE SUM OF $11,000. 

COLUMBUS, OHro, September 30, 1919. 

Industrial Co111missio11 of Ohio, Columbus, Ohio. 

Re bonds of the village of Westerville in the amount of $11,000 for 
the improvement of Main street from Vine street to West street, being 
10 bonds of $1,100 each. 

GENTLEMEN :-I have examined the transcript of the proceedings of council 
and other officers of the village of Westerville relating to the above bond issue and 
find the same regular and in conformity with the provisions of the General Code. 

I am of the opinion that said bonds, drawn in acoordance with the bond form 
submitted and executed by the proper county and village officials, will upon delivery 
constitute valid and binding obligations of the village of Westerville. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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667. 

APPROVAL OF FIXAL RESOLUTIONS FOR ROAD IMPROVEMENTS 
IN BELMONT, HA:'{COCK, FAYETTE, TRUMBULL AND PERRY 
COUNTIES. 

COLUMBUS, Omo, September 30, 1919. 

Hox. A. R. TAYLOR, State Highway Co111111issio11er, Colu111b11s, Ohio. 
DEAR SIR :-I am in receipt of your letter of September 27, 1919, enclosing 

for my approval final resolutions on the following improvements: 

Barnesville-Hendrysburg Road, I. C. H. No. 101, Section "N," Bel
mont county. 

Lima-Sandusky Road, I. C. H. No. 22, Section "H," Hancock county. 
Hillsbor~Washington C. H. Road, I. C. H. No. 259, Section "P," 

Fayette county. 
Warren-Sharon Road, I. 'C. H. No. 329, Section "S," Trumbull county. 
Zanesville-New Lexington Road, I. C. H. No. 350, Section "E-2," 

Perry county. 

I have carefully examined said resolutions, find them correct in form and 
legal, and' am therefore returning the same to you with my approval endorsed· 
thereon in accordance with section 1218 G. C. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

668. 

APPROVAL OF FIXAL RESOLUTIONS FOR ROAD IMPROVEMENTS IN 
COSHOCTON, TUSCARAWAS AN'D WYAXDOT COUNTIES. 

COLUMBUS, OHIO, October 3, 1919. 

HoN. A. R. TAYLOR, State, Highway Co111111issio11er, Columbus, Ohio. 
DEAR SIR :-I am in receipt of your letter of September 30, 1919, enclosing 

for my approval final resolutions on the following improvements: 

Coshocton-New Cornerstown Road, I. C. H. No. 407, Section "C," 
Coshocton county. 

_Canton-Canal Dover Road, I. C. H. No. 70, Section "D," Tuscarawas 
county. 

Fostoria-Carey Road, I. C. H. No. 268, Section "A," Wyandot county. 

· I have carefully examined said resolutions, find them correct in form and 
legal, and atn/ therefore returning the same to you with my approval endorsed 
thereon in accordance with section 1218 G. C. 

Respectfully, 
]OHN G. PRICE, 

Attorney-General. 
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SCHOOLS-COUXTY BOARD OF EDUCATIOX-\YITHOUT AUTHORITY 
TO PURCHASE W AGO~S FOR COXVEYAXCE OF CHILDREN. 

l.,'nder existing law county boards of education arc witho11t authority to pur
chase wagons for the com:e:sance of school children, such co11veya11ces to remain 
the property of the county board and to be assigned by the county board to ·various 
school districts within the county district. 

Coun,rncs, Omo, October 3, 1919. 

HoN. 'VI.'. B. BARTELS, Prosecuting Attorney, Athens, Ohio. 
DEAR SIR :-Acknowledgment is made of the receipt of your letter of recent 

date in which you request the opinion of this department upon the following 
question: 

"\Vould it be possible for a county board of education to make use of 
funds raised under sections 5653, 7820 and 7873, of Ohio General Code, 
to purchase wagons for the conveyance of school children? The said 
wagons would remain the property of the county board of education but 
said board would assign them for use to the various school districts when
ever and wherever needed." 

Section 5653, which you cite, reads as follows: 

"After paying all horse, sheep, cattle, swine, mule and goat claims at 
the December session of the county commissioners, if there remain more 
than one thousand dollars of the dog and kennel fund arising from the 
registration of dogs and dog kennels for such year the excess at such 
December session shall be transferred and disposed of as follows: In a 
county in which there is a ~ocic::ty for the prevention of cruelty to children 
and animals, incorporated and organized as provided by law, which has 
one or more agents appointed in pursuance of law, all such excess as the 
county commissioners deem necessary for the uses and purposes of such 
society by order of the commissioners and upon the warrant of the county 
auditor shall be paid to the treasurer of such society, and any surplus not 
so transferred shall be transferred to the county board of education fund 
at the direction of the county commissioners." 

Section 7820 G. C. reads as follows: 

"The clerk of the board of county school examiners shall promptly 
collect all fees from applicants at each examination and pay them into the 
county treasury monthly. He shall file with the county auditor a written 
statement of the amount and the number of applicants male and female, 
examined during the month. All money thus receiYed, shall be set apart by 
the auditor to the credit of the county board of education fund." 

Section 7873 G. C. reads as follows : 

"If the board of a district does not provide for such institute in any 
year, it shall cause the institute fund in the hands of the district treasurer 
for the year to be paid to the treasurer of the county wherein the district 
is situated, who shall place it to the credit of the county board of educa-
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tion fund. The teachers of the schools of such district in such case, 
shall be entitled to the advantages of the county institute, subject to the 
provisions of sections seventy-eight hundred and sixty-nine, and seventy
eight hundred and seventy. The clerk· of the board shall make the report 
of the institute required by section 7874." 

It will be noted from the above sections that the funds which you indicate are 
those arising from the dog tax fund, a part of which is turned over to the county 
board of education fund, the fees from the teachers' examinations and the moneys 
that should be paid into the county board of education fund by the district treas
urer of a school district, where such district does not provide for a teachers' in
stitute in any year, but this latter provision would hardly apply in your case unless 
a city in your county school district makes such payments into the county board of 
education fund. Nowhere in these sections, under which provisions the county 
board of education fund is created, does there occur any authority for a county 
board of education to purchase wagons for the conveyance of school children. 
Attention, therefore, must be directed to sections of the statute which might give 
the county board of education authority to spend this fund or a. portion of it. This 
fund can be spent only as indicated in the statutes and for the purposes which the 
statutes mention, and nowhere in. the statutes is there any provision made for the 
county board of education to purchase vehicles to be loaned to local boards of 
education. 

The county board of education is directed by the statute to provide transpor
tation in a given case (section 7731), but such case is that a local board of educa
tion must have neglected or refused to provide transportation for its pupils. 

Your question is whether the county board of education having a surplus of 
funds at its disposal, could purchase wagons for the conveyance of school children 
at any time, the said wagons to remain the property of the county board of edu
cation and to be assigned by such county board to the various school districts when
ever and wherever needed. The law contemplates that transportation of pupils, 
when furnished, must be furnished by local boards of education and the only oc
casion that could arise wherein the county board of education could legally be 
interested in the transportation of pupils would be in cases like that covered by 
section 7731 G. C., supra, that is, where the district had failed through neglect or 
refusal to furnish transportation to the school children within their district, and 
upon this section of the statutes attention is invited to Opinion No. 909, appear
ing at page 12, Vol. 1, Opinions of the Attorney-General, 1918, wherein the fol
lowing language occurs : 

"The above section of the General Code places the duty of providing 
transportation, that is, of providing the means of transportation, in the 
rural and village boards of education. It is the duty, therefore, that the 
boards in the first instance have a right to exercise and cannot be inter
fered with unless in the exercise of such right or duty the board grossly 
abuses the discretion placed in ir or acts in a fraudulent manner." 

Until such a contingency existed the county board of education, under ex
isting law, would be without authority to make an expenditure for transportation 
of school children, because boards of education can do only those things which are 
authorized by statute, either direct or by implied authority. 

A search of the statutes shows that the county board of education fund can 
be drawn upon for the following purposes, as indicated in the sections herewith 
given: 

Section 4734 G. C., as amended in 108 0. L., provides for the payment of the 
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members of the county board of education at $3.00 per day of attendance and an 
allowance of ten cents a mile one way. 

Section 4737 G. C. provides for the publication by the county board of educa
tion of courses of study. 

Section 4743 G. C. provides for the payment of the compensation of the dis
trict superintendents by the county board of education. 

Section 4744-1 G. C., as amended in 108 0. L., provides for the payment of 
the county superintendent's salary and certain of his expenses, including an allow
ance for a stenographer and clerk, by the county board of education. 

Section 4744-3 G. C. provides for the contingent expenses of a county board 
of education. 

Section 4744-3a permits the payment of the cost of printing supplies needed 
by the board of education of the county and the cost of its educational meetings. 

Section 4729 G. C. provides for the payment of the expenses of the district 
presidents at their annual meeting in choosing a member of the county board, the 
same being three dollars per day for attendance, with ten cents mileage one way. 
(108 0. L.) 

Section 7642 G. C. provides for the purchase of books for a public library by 
any board of education under certain circumstances. 

Section 7654-1 provides for the establishment of county normal schools and 
joint county normal schools and the payment of certain expenses in the mainte
nance of the same, from the county board of education fund. 

Section 7654-3 provides for the employment of a director of county normal 
schools that may be established. 

Section 7654-5 G. C. provides for the salary of the director so chosen and also 
for the payment of assistant instructors from the contingent fund of the county 
board of education. 

Section 7731 G. C. provides for the transportation of pupils in a district where 
the local board of education has neglected or refused to do so. 

Section 7860 G. C. makes provision for the cost of the county teachers' insti
tute, held annually, the same to be paid frc,m the county board of education ftmd. 
. Section 7870 G. C. permits of the payment to superintendents for attendance 

at county teachers' institutes under certain circumstances. 
It will be seen that nowhere in any of the above sections, providing for the 

expenditure of the county board of education fund, is there any provision that a 
county board of education may use its funds for the purchase of vehicles, and it 
is therefore the opinion of the Attorney-General that under existing law county 
boards of education are without authority to purchase wagons for the convey
ance of school children, such conveyances to remain the property of the county 
board and to be assigned by the county board to the Yarious school districts within 
the county school district. 

Respectfully, 
JOHN G. PRICE, 

A ttomey-Geucral. 
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670. 

SCHOOLS-SALARIES P ~ID TO TEACHERS OTHER THAN SALARIES 
::\fEXTIOXED IX SCHEDULE, SECTTOX 7595-1 G. C.-SUCH SCHOOL 
DISTRICT NOT EXTITLED TO STATE AID. 

Where a school district pa::/s salaries to teachers other than the salaries 111m
tio11ed iii the schedule appearing in section 7595-1 G. C., such school is not entitled 
to state aid to weak school districts. 

COLUMBUS, OHIO, October 3, 1919. 

HON. JOHN E. BLAKE, Prosecuting Attorney, McArthur, Ohio. 
DEAR Srn :-Acknowledgment is made of your letter of recent date in which 

you request the opinion of this department on the following statement of facts : 

"A board of education levies and collects the maximum legal levy of 
five mills and places two-thirds of the same in the tuition fund, which is. 
used exclusively for tuition fund purposes. Under these conditions does 
the following state of facts bar these districts from state aid? One or 
perhaps more of the teachers are paid a sum in advance of $80.00 per 
month, but such additional sum is paid solely from the contingent fund of 
the district in which such teacher is teaching and said tuition fund is not 
drawn upon in any manner for such advance." 

Section 7595 G. C., as amended in 107 0. L., 623, reads as follows: 

''No person shall be employed to teach in any public school in Ohio 
for less than fifty dollars a month. When a school district has not 
sufficient money. to pay its teachers such salaries as are provided in section 
7595-1 of the General Code, for eight months of the year, after the board 
of education of such district has made the maximum legal school levy, at 
least two-thirds of which shall be for the tuition fund, then such schooI 
district may receive from the state treasurer sufficient money to make up 
the deficit." 

Section 7595-1 G. C. was also amended in 107 0. L., 623, and reads as follows: 

"Only such school districts which pay salaries as follows shall be 
eligible to receive state aid: Elementary teachers without previous teach-
ing experience in the state, fifty dollars a month; elementary teachers 
having at least one year's professional training, fifty-five dollars a month; 
elementary teachers who have completed the full two years' course in any 
normal school, teachers' college or university approved by the superin
tendent of public instruction, sixty dollars per month; high school teachers 
not to exceed an average of eighty dollars per month in each high school." 

Attention is invited to the language of the first sentence of section 7595-1 G. 
C., which says: 

"Only such school districts which pay salaries as follows shall be 
eligible to receive state aid: * * * high school teachers not to ex
ceed an average of eighty dollars per month in each high school." 

It will thus be seen that the figures mentioned in section 7595-1 G. C. are fifty 
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dollars per month, fifty-five dollars per month and sixty dollars per month in the 
elementary schools, depending upon the experience and training of the teacher. 
Section 7595-1 G. C. must be read in conjunction with section 7595 G. C. and the 
sole matter under discussion in both sections is the st1bject of teaching and not 
upon any other employment. It is presumed, therefore, that the salaries indicated 
therein for teachers is for teaching, and your statement of facts indicates that the 
salary paid the teacher in question was also for teaching, but that it was in excess 
of eighty dollars per month. It will thus be seen that an examination of the two 
sections in question indicates that in order to receive state aid a school district 
must pay the scale of wages mentioned in section 7595-1 G. C. for teaching and 
only such school districts which do pay the scale indicated shall be eligible to re
ceive state aid. The maximum indicated in such section which was the law until 
the Freeman act went into effect on August 18, 1919, was fifty dollars per month 
for elementary teachers and a maximum of eighty dollars per month for high 
school teachers, construed in the case of the latter as being an average of eighty 
dollars per month for all teachers in any high school. Your statement of facts 
indicates that the teacher in question was paid more than the schedule of salaries 
carried in section 7595-1 G. C., and therefore the district in question which did 
not comply with the schedule required for state aid is not entitled to receive such 
state aid. 

It is therefore the opinion of the Attorney-General that where a school dis
trict pays salaries to teachers other than the salaries me~tioned in the schedule 
appearing in section 7595-1, such school is not entitled to state aid to weak school 
districts. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

671. 

MUKICIPAL CIVIL Sf.RVICE COMMISSION-PUBLICATIO~ OF ~OTICE 
OF EXAl\IINATIONS-SECTIOXS 486-10 AND 486-19 G. C. SUBJECT 
TO PROVISIONS OF SECTIO~S 4228, 4229 AND 6251 G. C. 

1. Publication of the notice of municipal civil service examinations under 
sections 486-10 and 486-19 are subject to the statutory provisions of sections 4228 
and 4229 of the General Code. 

2. Publication of the notice of 111u11icipal civil service examinations under 
sections 486-10 and 486-19 are subject to the statutory prmlisions of section 6251 
of the General Code. 

CoLUMBUS, Omo, October 4, 1919. 

The Bureau of Inspection and S11pervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-Acknowledgment is made of the receipt of your request for 

the opinion of this department as follows : 

"In advertising notices of competitive ci\·il service examination by a 
municipal civil service commission under authority of section 486-10 of the 
General Code, 

1. Is such publication subject to the statutory provisions of sections 
4228 and 4229 of the General Code? 
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2. Is such publication subject to the statutory provisions of section 
6251 of the General Code?" 

Sections 486-1 et seq., 4228, 4229 and 6251 are pertinent to your inquiry. 
Section 486-1, as amended in 106 0. L., 406, relating to definitions under the 

civil service act, provides in part : 

"7. The term 'commission' shall signify either the state civil service 
commission of Ohio or the civil service commission of any municipality." 

As to the powers and duties of the commission, section 486-7 in part provides 
that it shall, 

"First: Prescribe, amend and enforce administrative rules for the 
purpose of carrying out and making effectual the provisions of this act." 

Section 486-9 in part provides: 

"As soon as practicable after the taking effect of this act, the com
mission shall put into effect rules for * * * examinations." 

Under the head of "examinations" section 486-10 in part is: 

"The state commission shall have control of all examinations, except 
as otherwise provided in this act. * * * Reasonable notice * * * 
of every competitive examination * * * shall be given by the com
mission. W ritteru or printed notices of every examination for the state 
classified service shall be sent by the commission * * * to the city 
clerk of each municipality * * * and such notices, promptly upon re
ceipt by them, shall be posted in conspicuous public places * * * in 
the city hall of the municipality, * * * Such notices shall be posted 
in a conspicuous place in the office of the commission for at least two 
weeks before any examination." 

But for the definition heretofore quoted, and but for section 486-19, this section 
would appear to apply to and affect only examinations held by the state commis
sion, but section 486-19 gives the municipal commission power to prescribe, amend 
and enforce rules not inconsistent with the provision of this act, and further pro
vides: 

"Said municipal comm1ss1on shall have and exercise all other powers 
and perform all other duties with respect to the civil service of such city 
and city school district, as herein prescribed, and confered upon the state 
civil service commission with respect to the civil service of the state; and 
all authority granted to the state commission with respect to the service 
under its jurisdiction shall, except as otherwise provided, in this act, be 
held to grant the same authority to the municipal commission with respect 
to the service under its jurisdiction." 

It is to be· noted that the municipal commission is charged with the same duties 
and entrusted with the same powers with respect to the municipal service as are 
charged and granted to the state commission with respect to the state service. 

Consideration of section 486-10, in connection with the other .statutes cited, 
establishes these three propositions : 

1. Notice of the examination is "required by law." 
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2. The method and duration of the publication of such notice is not "specific
ally directed by statute." 

3. The notice is a "municipal notice."' 
The quotations contained in the statement of these three propositions are made

as quotations with reference to the provisions of sections 4228, 4229 and 6251, 
which may be introduced at this time. 

Section 4229, as amended in 106 0. L., 493, in part provides: 

"Unless otherwise specifically directed by statute, all municipal * * 
notices * * * required by law * * * to be published shall be pub
lished as follows:" 

Then follows the requirement that the notices shall be published in certain 
newspapers and other requirements which are not material to the question under
discussion. 

Section 4229, referring to the notices in section 4228, provides that such notices· 
shall be published for a period "not less than two nor more than four consecutive· 
weeks;" 

Section 6251, relating rather to the rates for legal advertising, in part pro-
vides that newspapers may charge 

''for the publication of * * * notices * * * required to be pub
lished by a public officer of the * * * city, except where the rate is 
otherwise fixed by law, to wit:" (Then follows the rate for each square 
or fraction of square, with additional charge for tabular or rule work.) 

As pointed out before, the notice of examination is required by law, the· 
method and duration of its publication is not specifically directed by statute, and 
the notice is a municipal notice, bringing it clearly within the provisions of sec
tons 4228 and 4229 and sections 6251, unless because of the indefinite provision in 
section 486-10, requiring only "reasonable notice,'' the method and duration of 
publication could be said to be exclusively entrusted to the discretion of the com
mission. This part of section 486-10, however, is reconcilable with the other sec
tions by construing it to mean that the discretion of the commission should be ex
ercised in determining for what period the publication shall run between the min
imum and maximum time required by law. Certainly, however, it can be said• 
that it is not "specifically directed" by section 486-10 and this would make 4228" 
applicable. 

Consistent with these conclusions, your questions are specifically answered as 
follows: 

1. Publication of the notice of municipal civil service commission examina
tions under sections 486-10 and 486-19 are subject to the statutory provisions of sec
tion 4228 and 4229 of the General Code. 

2. Publication of the notice of municipal civil service commission examina
tions under sections 486-10 and 486-19 are subject to the statutory provisions of 
section 6251 of the General Code. 

Respectfully, 
JOHN G. PRICE, 

A ttorney-Ge11eral. 
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6i2. 

DITCHES-COUNTY COMMISSIONERS CONTROL CLEANING, REPAIR 
AND REPLACE~fEKT OF COUNTY AND TOWNSHIP DITCHES
SEE A1IENDED SEXATE BILL NO. 100, 108 0. L., 926. 

Under amended Se11ate Bill No. 100, in effect October 10, 1919, county co111-
111issio11ers are given control of the matter of cleaning, repair and replacement of 
ditches, without regard to whether the ditch was constructed originally by the 
co1111/y or township. 

COLUMBUS, OHro, October 4, 1919. 

HoN. CARROLL A. STUBBS, Prosernti11g Attorney, Celina, Ohio. 
DEAR Sm::_Your letter is received submitting for opinion in connection with 

amended Senate bill No. 100, in effect October 10, 1919, two questions as follows: 

"1. May ditches originally constructed by township trustees be re
paired by the county commissioners under sections 64-67 inclusive? 

2. May ditches originally constructed by township trustees be re
paired by township trustees under sections 64-67 inclusive?" 

The purpose of said bill and its comprehensive character are indicated by its 
title: 

"An Act to codify, consolidate, and clarify the ditch laws of the state 
according to the report of the commission appointed therefor, under an 
act passed March 21, 1917 (0. L. 107 V. 611), to amend sections 3001, 6564, 
6565 of the General Code land to repeal all sections of the General Code 
superseded by, or in conflict with .. uch reported codified consolidation." 

It is unnecessary for present purposes to go into detail as to the provisions 
of this act. Such provisions, in great part, are devoted to proceedings for original 
construction of ditches under the direction of the board of county commission-ers 
or if that board is a petitioner, then under the direction of the common pleas court, 
upon application filed with the county auditor. Nowhere in the act do we find 
that the township trustees have any jurisdiction in ditch proceedings, although 
such trustee~, in common with private individuals and others, may petition for 
the improvement ( Sec. 2), and where a part of the cost of the improvement is 
apportioned to the township by the board of commissioners or common pleas 
court, the trustees are to make a levy on the grandl duplicate of the township of a 
tax sufficient to pay such apportionment ( Sec. 52). In the matter of what may 
be termed private ditches, the trustees are given certain minor duties (Sec. 68). 
On the other hand, we find that the act repeals the entire series of sections relating 
to township ditches (Secs. 6603 et seq.), which heretofore have been constructed 
under the direction of the township trustees. 

The foregoing brief references serve to make plain the policy of sections 64 
to 67, inclusive, relating to cleaning, repair and replacement of ditches. 

Section 64 reads : 

"In all cases, except as herein provided, when cleaning, repair, or re
placement is found by the county commissioners to be necessary upon any 
improvement, before the same shall be done, the county engineer, upon 
the order of the county commissioners, shall make an estimate of the 
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probable cost and expense of material and labor therefor, and report the 
same to the county commissioners in writing. \\'hen such report shows the 
probable cost to be less than three hundred dollars in the aggregate, the 
same at the discretion of the county commissioners, may be let by contract 
made by the engineer with the approval of the county commissioners 
without public bidding and without petition or other proceedings. But if 
the estimate of said cost and expense in its entirety exceeds the sum of 
three hundred dollars except in case of an emergency, the same shall be 
done by public letting of contract as proYided for the original construction 
of improvements under this chapter." 

Section 65 relates to emergency repairs, and section 66 relates to repairs 
whereof the cost does not exceed twenty-five dollars. Section 67 reads: 

"The actual cost of the cleaning, repair, or replacement of any im
provement constructed after the passage of this act shall be distributed 
and charged to the lands, including township and county, originally 
assessed for the construction of the same, in the ratio of such assess
ment, and the auditor shall add such amount to the taxes otherwise levied 
on such lands and certify the same to the county treasurer to be col
lected as are other taxes with the next semi-annual installment. When 
such taxes are paid they shall be credited to the general ditch improvement 
fund in this act provided. 

The actual cost of the cleaning, repair, or replacement of any drain
age improvement constructed prior to the passage of this act, of which 
there is a record of the assessment of the original cost according to 
benefits and the lands on which it was assessed, shall be distributed and 
charged to such lands in the manner provided herein for the cost of 
cleaning, repair and replacement of improvements constructed since the 
passage hereof. But if no such record has been preserved, or such a 
record as will accurately disclose such facts, then such cost shall be 
assessed according to benefits as on the construction of an original im
provement, and by like proceedings, and after notice, placed by the auditor 
on the tax duplicate; but in all cases there shall be a right of appeal by 
any interested party as is provided from assessment on an original im
provement." 

The expression "except as herein provided' appearing in section 64, evidently 
refers to the cases covered by sections 65 and 66. Hence, by the express terrris of 
sections 64 and 67, the county commissioners are vested with control in the matter 
of repairs to ditches, without regard to whether the same were constructed origin
ally by the county or by the township, a policy in line with the general tenor of 
the act. Repairs affecting lands in more than one county are similarly left to the 
commissioners of the interested counties (Sec. 89). 

Your first question is therefore answered in the affirmative and your second 
in the negative. 

Very respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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073. 

APPROVAL, COPY OF SYNOPSIS, PROPOSED BILL OF THE OHIO 
CHIROPRACTIC ASSOCIATION. 

CoLUMBUS, Omo, October 4, 1919. 

DR. Rt:SSELL H. SKEELS, 157 Wilbur Avenue, Columbus, Ohio. 
DEAR Sm :-Acknowledgment is made of the receipt of your letter dated Sep

tember 29, 1919, in which you enclosed a copy of the bill which the Ohio Chiro
practic Association proposes to submit by initiation. 

By virtue of section 5175-290 G. C. you ask that the Attorney-General approve 
a synopsis thereof. 

I have examined the proposed bill which you have submitted and I hereby cer
tify that the following synopsis is a truthful statement of the contents and pur
poses of said prop,osed bill: 

"A bill to establish a Chiropractic Board to examine and license prac
titioners of Chiropractic; to define Chiropractic; to prescribe qualifications 
of practitioners; to pr,ovide for the revocation of licenses; and to repeal all 
acts and parts of acts in conflict with the provisions of the proposed bill." 

Respectfully, 
JOHN G. PRICE, 

Attorney-Genera1. 

674. 
IXHERITAXCE TAX LAW-PARAGRAPH 7 OF SECTION 5332 G. C. NOT 

APPLICABLE TO RK\fAIXDERS VESTING PRIOR TO JUNE 5, 1919-
SEE ALSO OPINION NO. 493, DATED JULY 18, 1919. 

Supple111enlary to Opinion No. 493, paragraph 7 of section 5332 of the inher
itance tax law of 1919 has no application to remainders vesting prior to June 5, 1919. 

COLUMBUS, Omo, October 4, 1919. 

Tax Commission of Ohio, Colu111b11s, Ohio. 
GENTLEMEN :-Certain paragraphs of the opmwn of July 18, 1919 (No. 493), 

:addressed to the Commission relative to the application of the inheritance tax act 
.of June 5, 1919, to unsettled estates seem to require qualification, or at least ampli
fication. In dealing in that opinion with the general effect of the law passing com
ment was made respecting the effect of paragraph 7 of section 5332, by which a tax 
·is levied upon successions. 

"7. \\'hen any property shall pass subject to any charge, estate or in
terest, determinable by the death of any person, or at any period ascertain
able only by reference to death, the increase accruing to any person, in
stitution or corporation, on the extinction and determination of such charge, 
estate or interest, shall be deemed a succession taxable under the provisions 
of this subdivision of this chapter, in the same manner as if the person, 
institution or corporation beneficially entitled thereto had then acquired such 
increase from the per9on from whom the title to their respective estates 
or interests is derived. Such tax shall be upon the excess of the actual mar-
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"ket value of such property o,·er ancl above the exemptions made and at the 
rates prescribed in this subdivision of this chapter." 

The following is quoted from that opinion: 

"Paragraph seven begins likewise with the word 'when' (as indeed do 
all the paragraphs of section 5332) and makes the increase accruing to the 
ultimate taker of an estate, which passes subject to a charge, estate or in
terest, determinable by the death of a person on the extinction and determi
nation of such charge, estate or interest, an independent succession. That 
is to say, the entire estate ,:ir interest of the ultimate taker is not taxed by 
this paragraph, but merely the increase accruing to him at the death of the 
holder of the life estate or other intervening estate determinable by death 
In such cases the ultimate taker will undoubtedly have received a vested 
•estate in the first instance, the succession to which has presumably once been 
-taxed. This is not to be taxed ag4in hy virtue of paragraph seven, but to 
the extent that the determination of the intermediate estate or charge en
hances or increases his interest, and to that extent only, he is deemed, for 
the purposes of the act, to receive a new and independent succession which 
is made taxable because it is to th.e extent of the increase a proprietary in
terest devolving upon him by the death of another peroon, though in this in
stance not the person whose will created the intervening estate or charge. 

\Vithout going more deeply into these two paragraphs of the section, it 
is sufficient to state that under either of them successi>ons take place sub
sequently to the death of the original decedent. All such successions to di
rect relatives of the original decedent and to such collateral relatives of 
such original decedent, if any, against whose interests a tax did not accrue 
under the collateral inheritance tax law, are subject to the pmvisions of the 
act in question, though the death of the original dec.edent may have taken 
place prior to June 5, 1919. 

Right herf' another question i, presented, upon which, this opinion will 
not pass definitely, viz., whether or not the 'succession' up,on which a specific 
tax is imposed by paragraph seven of section 5332 G. C., as amended, is sub
ject to that tax, even though the original succession by will ( which, as has 
been observed, is an independent succession for the purposes of the new 
act) became subject to the oollateral inheritance tax by the death of the 
testator prior to June 5, 1919." 

It occurs to me that in order that this opinion may not be misunderstood or 
misapplied it will be necessary to "go more deeply into" paragraph 7 and its oom
parison with paragraph 4 which was considered together with it. The Commission 
will observe that no distinction is drawn in the former opinion as between the 
application of paragraph 7 to estates in remainder which had vested in right prior 
to June 5, 1919, and those arising by virtue of a death occurring prior to that date 
but contingent in character. This distinction should be drawn. 

In the first place, paragraphs 4 and 7, as the opinion quoted points out, deal 
with similar subject-matters, namely, successions taking place subsequently t,o the 
death of the original decedent. They are the only paragraphs of the section which 
do deal with such subject-matters. Being thus so closely in pari niateria, any dif
ferences whkh may exist between them are significant and should be given full 
weight. The following difference between the two paragraphs should therefore be 
pointed out: 

Paragraph 4 describes the taxable success~on as occurring "whenever 
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any person or corporation shall exercise a power of appointment derived 
from any disposition of property heretofore or hereaffer made," etc. 

It is thus clear, not only that the taxable succession occurs when the power of 
appointment is exercised without reference to the date of the death of the donor 
of the power, but also that the paragraph is to apply whether that death occurred 
'·heretofore or hereafter." Paragraph 7 on the other hand, not only omits the 
significant words "heretofore or hereafter" found in paragraph 4, but further con
ditions the taxable succession to which it relates as follows: 

"When any property shall pass subject to any charge, estate or interest," 
etc. 

That is to say, this paragraph does not merely say that all increases accruing 
to any person, institution or corporation on the extinction of prior estates, charges 
or interests shall be deemed taxable successions; but, on the other hand, it dis
tinctly says that the accrual of such an increase shall be deemed a taxable suc
cession under certain circumstances only, namely, "when any property shall pass 
subject to any charge, estate or interest." 

In other words, this paragraph is expressly prospective in its scope, while in a 
sense at least paragraph 4 is fully as expressly retrospective (though not neces
sarily in any invidious constitutional sense). Under the one paragraph the mere 
exercise of any power of appointment is enough to form the predicate of the accrual 
of the tax; under the oth~r the accrual of an increase is not of itself enough for 
such purpose, for there must be in the first instance the passing of property, which 
must take place after the act becomes effective. 

But in addition to these significant differences between paragraphs 4 and 7, what 
might be termed the history of said paragraph 7 is entitled to some weight. The 
inheritance tax act ;:>f 1919 is closely modeled after the New York law on the sub
ject of inheritance taxation. Provisions corresponding to paragraph 7 of section 
5332 of our law and appearing in the legislation of New York may be cited as 
follows: 

N. Y. St. 1899, Chap. 76, amending N. Y. St 1896, Chap. 908, Sec. 230; 
"* * * When property is transferred subject to any charge, de

terminable by the death of any person, the increase of benefit accruing on 
the determination of such charge is a transfer of property taxable under 
the statute, as though the person beneficially entitled thereto had then ac
quired such interest or increase of benefit. * * * 

All estates upon remainder or reversion, which vested prior to June 
30, 1885, but which will not come into actual possession or enjoyment until 
after the passage of this act shall be appraised and taxed as soon as the 
person or corporation beneficially interested therein shall be entitled to the 
actual pcssession or enjoyment thereof." 

The last sentence in the above quotation was evidently aimed at making thP. 
'first sentence thereof, and perhaps other provisions of the law, applicable to vested 
remainders after life estates whi~h had not yet terminated. This provision was 
held unconstitutional. 

In re: Pell, 171 N. Y. 48; 57 L. R. A. 540. 
In the act of 1909 (Article 10 of the Tax Law, Chap. 62, Par. 230, as amended 

N. Y. St. 1911, Chap. 800, Id. 1916, Chap. 550) occurs the following paragraph: 
"Where any property shall, after the passage of this chapter, be trans

ferred subject to any charge, estate or interest, determinable by the 
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death of any person, or at any period ascertainable only by reference to 
death, the increase accruing to any person or corporation upon the ex
tinction or determination of such charge, estate or interest, shall be 
deemed a transfer of property taxable under the provisions of this article 
in the same manner as though the person or corporation beneficially en
titled thereto had then acquired such increase from the person from whom 
the title to their respective estates or interests is derived." 

In this provision is seen a careful effort to avoid the consequence pointed out 
in the decision last cited. 

The Ohio statute omits the phrase "after the passage of this chapter," but in 
view of the framework of the whole section as previously discussed, this omis
sion is not material, and in view of the otherwise close similarity between the two 
provisions they should receive, on familiar principles, the same construction. 

Again, there is a third reason for the result which must be reached on the 
question under consideration. In the former opinion referred to brief reference 
was made to the general rule as to the interpretation of inheritance tax laws, to 
the effect that they are interpreted as wholly prospective unless the contrary in
tention clearly appears. In the paragraph under consideration the language is 
prospective. The inferences to be drawn from other related provisions favor a 
wholly prospective interpretation and therefore there is nothing· to oppose the 
operation of the general rule referred to. 

For the foregoing reasons, then, and by way of supplement to the opinion 
previously given and herein referred to, the commission is advised that in the 
opinion of this department paragraph 7 of section 5332 of the inheritance tax law 
of 1919 has no application to remainders vesting prior to June 5, 1919. 

Respectfully, 
JOHN G. PRICE, 

Attorney-Genera/. 

675. 

COUXTY AGRICULTURAL AGEXT-COUXTY CG::\D.IISSIOXERS XOT 
AUTHORIZED TO ISSUE BONDS TO PROVIDE SALARY FOR SUCH 
AGENT. 

County commissioners are not authori:Jed to issue bonds to provide for salary 
of the county agricultural agents for a fiscal year in which no levy has been made 
for such purpose and no account thereof taken fa the budget, for the reaso11 that 
inability to meet such obligation, under the circumstances, should not properly be 
said to arise from the limits of ta.ration. 

CoLUM:B'L'S, Omo, October 4, 1919. 

HoN. H. \V. KUNTZ, Prosecuting Attorney, Zanesville, O/zio. 
DEAR Sm :-You recently requested my consideration of the state of facts 

rnbmitted as follows: 

"Some time during the month of March last, the county commis
sioners agreed to pay fifteen hundred dollars of the salary of the farm 
agent in :\foskingum county, who is employed by the Ohio State Uni
versity for the year commencing July 1, 1919, and ending July 1, 1920. The 
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commisioners did this without counseling me, and there are no funds 
available to pay the county's share, to-wit, the sum of fifteen hundred 
dollars. 

The budget commission has made a levy of twenty-three hundred 
dollars for the salary of a farm agent, but the same will not be available 
until ::.\!arch, 1920. There is no way to meet the demand of the Ohio 
State University for seven hundred and fifty dollars for the remainder of 
this year; unless the commissioners borrow this amount in anticipation of 
the collection of taxes as provided for in the budget. 

I am willing that the commissioners borrow this amount of money 
if the same is approved by the Attorney-General. Please let me hear 
from you." 

The statutes governing in the matter of employment of agricultural agents are 
sections 9921-2 et seq. G. C., and the authority of the county commissioners to act 
under these statutes, in a case where no provision has been made for payment of 
the county agent's salary by special levy and appropriation therefor, was con
sidered in a recent opinion rendered to Hon. R. A. Kerr, prosecuting attorney, 
Troy, Ohio, under date of July 21, 1919, and being Opinion No. 502. In this
opinion it was determined that certain of the provisions of the statutes providing 
for the employment of agricultural agents were obviously inconsistent with cer
tain of the more general provisions of the statutes governing the incurring of ob
ligations and making of appropriations by the county commissioners, and to that 
extent were held, to supersede the more general provisions of other statutes. 

It is observed from your communication that during the month of March last, 
the county commissioners undertook to co-operate with the state in the employ
ment of a farm agent for Muskingum county, but that there are no funds available 
to meet the county's share of the salary of such agent, and your question is 
whether the commissioners are authorized to issue bonds to provide funds therefor. 

It was held in the previous opinion referred to that the commissioners might 
make appropriation from available funds in the general fund or contingent fund 
of the county, for meeting the expens; incident to the farm agent work, notwith
standing no special levy had been made therefor. 

It is not stated definitely in your communication whether the matter could be 
taken care of in your county tinder the rule thus announced in the previous opin
ion, it only being made to appear that the movement' to provide for the farm agent 
work in your county was instituted last March by the action of the county com
missioners, while the actual employment of/ the agent was to date from July 1; so 
that it is apparent that funds could not be provided by special levy in the interim, 
or in fact, as pointed out in your letter, prior to March of 1920. 

However, in the event other funds may be drawn upon, as above suggested, 
the matter may be arranged accordingly ; otherwise I am of the opinion there are 
no means provided for presently meeting the obligation arising by way of current 
salary of the agent. 

While the provisions of section 5660 G. C., requiring the auditor's certificate 
of available funds, before the incurring of any obligation, may be dispensed with 
for the reasons pointed out in the previous opinion, a copy of which I am enclos
ing for your information as to the questions therein discussed, yet the provisions 
of section 5656 G. C., which must be looked to for authority to issue bonds, in my 
opinion can not be met in the instant case. That section provides: 

"Section 5656.-The trustees of a township, the board of education of 
a school district and the commissioners of a county, for the purpose of 
extending the time of payment of any indebtedness, which from its limits 
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of taxation such township, district or county is unable to pay at maturity, 
may borrow money or issue the bonds thereof, so as to change, but not 
increase the indebtedness in the amounts, for the length of time and at the 
rate of interest that said trustees, board or commissioners deem proper, not 
to exceed the rate of six per cent per annum, payable annually or semi
annually." 

It is noted that the authority for issuing bonds is here limited to necessities 
arising from an inability to meet obligations on account of the limits of taxation, 
:and it is considered that unless the needs for the salary of the farm agent were 
taken into consideration in the budget, upon which levies were made for the cur
Tent year, then it could not be said that the lack of the required funds is in fact 
due to the limits of taxation, but on the contrary, to the entirely independent fact 
that no account was taken of the matter which now gives rise to the necessity for 
funds. 

In this respect the provision of section 5656 G. C. is narrower than the pro
vision of section 3916 G. C., relating to the issuance of bonds by municipalities, in 
that authority is there provided for issuance of bonds "when it appears to the 
-council for the best interests of the corporation," in addition to the case provided 
in section 5656 G. C. 

Having arrived at the conclusion that the salary of the farm agent may be 
provided for out of funds in the general county fund, or the contingent fund, if 
such funds are at hand, and unappropriated, but that the issuance of bonds to meet 
such salary is not authorized where the necessities to be pr,ovided for were not taken 
into considera6on at all in the levy for the year in which the expenditure is 
sought to be made, for the reason that on such state of facts it would not ap
pear that the limits of the particular fund now sought to be made available, it 
might not be inappropriate to call atten6on to the discussion of the question 
as found in an opinion of my predecessor reported at page 1112 of the 
-Opin1ons of the Attorney-General for 1917, wherein the conditions entering 
into a determination of existence of available funds was considered. \Vithout here 
reciting at length the trend of discussion in said opinion, it may be said that 
funds which can be applied for the purposes herein questioned, when no special levy 
and appropriation has been provided for the purpose, must be the proceeds of 
levies or unexpended balances not already specifically applied to other purposes 
by the terms of the budget and the previous appropriations. 

It is also to be noted that in: the opinion referred to, my predecessor took 
the position that a consideration of the provisions of section 9921-2 G. C., as well 
-as section 5660 requires the conclusion that funds must be found available in the 
treasury for the purpose before the Qbligation to co-operate with the state in the 
employment of a farm agent may be undertaken. This conclusion is rested pri
marily upon the construction of provisions of said sections as constituting a con
dition upon which the arrangement with the trustees of the Ohio State University 
shall be inaugurated, and it is said: 

"From the provisions of this section it seems that the ra1smg of not 
less than $1,000.00 and the assurance that a like amount will be raised for 
the second year must take place before the project is entered upon." 

And in the same connection, the provisions of section 5660 are cited as requir
ing the certificate of the auditor that the money required for the payment of the 
obligation is in the treasury to the credit of the fund from which it is to be 
drawn, before the obligation may be undertaken. 

It is, however, found that in a later opinion of my predecessor reported at 

https://1,000.00
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page 690 of the Opinions of the Atrorney-General for 1918 a ,·ery similar 
question was considered, and here it was pointed out that: 

"It is apparent from a consideration of these provisions that the act 
of the county commissioners which binds the county to co-operate with 
the Ohio State University in its extension service is that described in sec
tion 9921-2, as follows:· 

'To secure this aid from the state, the board of county comm1ss1oners 
of any county shall agree to the employment of an agricultural agent ap
proved by the dean of the college of agriculture of the Ohio State Uni
versity.'" 

And then referring to the requirement of the same section that the county 
commissioners 

"raise at least one thousand dollars for the support of an agricultural 
agent for one year, and * * * give satisfactory assurance to the 
trustees of the Ohio State University that a like sum shall be raised for a 
second year," * * * 

the writer of the opinion says that the last provision quoted seems to give to this 
initial action the effect of binding the county commissioners to make annual ap
propriations, and is a case of an agreement expressly authorized by statute and 
involving the expenditure of moneys in a future year or years. 

Referring to section 5660 it is said: 

"This being the case, it is diffi'cult to see how section 5660 of the 
General Code can apply. * * * The latter statute, being inconsistent 
with the earlier one, must prevail, and to the extent of such inconsistency 
must be regarded as constituting an exception to the general rule laid 
down in the earlier law. 

The scope of the exception is such that the county commissioners may, 
in my opinion, enter into the agreement authorized by section 9921-2 of 
the General Code, whether they have any money in the treasury which 
can then be appropriated or not. 

So that it is to be noted that the observations of the two opinions referred to 
are not in all respects entirely in accord, and as said in previous considerations of 
the question, I am inclined to agree with the observations of the latter opinion of 
my predecessor, and regard the general purport and policy of the act providing for 
the employment of farm agents to authorize a more summary procedure than 
would be proper under the provisions of earlier sections of the statutes relating to 
appropriations and the incurring of obligations by county commissioners, and in 
such respect to supersede said earlier statutes'. 

I am not certain that the provisions for co-operation by the state with a county 
that shall raise at least a thousand dollars and give assurance that a like sum shall 
be raised for a second year is to be construed as the essence of the condition for 
inauguration of the co-operation in the sense that a technical application of the 
provision for "raising" the first thousand dollars shall be observed. 

Since the undertaking of the county to raise the like sum for a second year 
is accepted under the statute, I am of the opinion that controlling force is not 
to be given to the technical significance of the phrase "raise at least one thousand 
dollars for one year." 

But where the commissioners enter into the arrangement with the trustees of 
the college of agriculture, agreeing to the employment of an agent approved by the 
dean of said college, and satisfying the trustees of their making proper and 
adequate provision for meeting their share of the salary of the agent, the spirit 
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of the statute is complied with, and the obligation may be made to accrue at a 
time when the commissioners can provide for meeting same, where such arrange
ment is adopted by all parties thereto. 

I have departed somewhat from the specific question relative to issuance of 
bonds, which has, been answered above, but the further discussion perhaps will 
clarify to some extent the practical working out of steps which enter into the 
procedure which may have to be considered in your case. 

Respectfully, 
JOHN G. PRICE, 

A ttorney-Ge11eral. 

676. 

SCHOOLS-DISTRICT DESIRING STATE AID NOT PER:\IITTED TO 
USE PART OF TUITION FUND FOR PAYMEXT OF TRANSPORTA
TIO::--J OF PUPILS. 

A school district desiring to be considered for state aid under the provisions 
of feclion 7595-1 G. C., is not permitted to iise any part of the tuition fund of such 
district for the payment of transportation of pupils to and fro1n school. 

COLUMBUS, OHio, October 4, 1919. 

HoN. CHARLES G. WHITE, Prosecuting Attorney, Bata·via, Ohio. 
DEAR Sm :-Acknowledgment is made of the receipt of your request for an 

opinion upon the following statement of facts: 

"Is it possible for a board of education in which the schools are 
centralized to pay the persons hauling school children to and from school 
out of the tuition fund and still receive state aid? If the board only pro
portions one third of the taxes received to the contingent fund they do not 
have sufficient to pay the drivers, and as the new law only allows those 
receiving state aid to give one third to this fund, this board is in a bad 
way unless they can be allowed to pay the drivers out of the tuition fund 
and at the same time it is almost impossible for them to carry on their 
schools without state aid. 

The first resolution centralizing the schools was adopted by the county 
board on ::\farch 15, 1915, but did not take effect for thirty days thereafter. 

:My own opinion was that the new law lately passed by our legislature 
fixes absolutely the only sources for which the tuition fund can be used, 
and this not coming under the same, this school cannot receive state aid." 

Your last paragraph indicates that the question at hand comes under the new 
law covering the matter of state aid to weak school districts, that act being House 
bill 406 and commonly called the Freeman act. This act became law on August 18, 1919, 
and amends sections 7594-1 G. C., 7595-1, 7595-2, 7595-3, 7595-4, 7595-5 and 7730 G. C. 
You ask if it is possible for a board of education in which the schools are cen
tralized to pay the person hauling school children to and from school out of the 
tuition fund and still receive state aid. 

Section 7595-1 G. C. provides the requirement necessary for a school district 
to make application for state aid, among which requirements are that it shall place 
two-thirds of its tax levy in the tuition fund, that it shall pay its teachers the scale 
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of salaries indicated, shall maintain its schools for eight months in each year 
and then follows sub paragraph 5 of the section, which reads as follows : 

"5. It shall not transfer or cause to be transferred to any other fund, 
any moneys that may be in the tuition fund, nor shall it expend any moneys 
that may be in the tuition fund except for the following purposes: 

(a) Payment of salaries of teachers. 
(b) Payment of expenses for attending institute. 
(c) Payment of temporary loans incurred to meet current expenses 

in anticipation of revenue which would accrue to the tuition fund. 
( d) That part of tuition payable to other school districts which rep

resent the expense of teachers' salaries as computed pursuant to section 
7736. 

(e) Salaries of principals or superintendents, or additional salarie~ 
paid teachers as compensation for duties performed as principals or 
superintendents. Provided, however, that if additional salaries are paid 
as compensation for duties performed by teachers as principals or super
intendents, the state superintendent of public instmction shall first certify 
that such additional duties are required and performed." 

The above items constitute the only purposes for which the tuition fund may
be used and there can be no transfers of money from the tuition fund to any other· 
fund if the district desires to come within the class that is entitled to state aid 
to weak school districts. The matter of transportation of school pupils is not 
mentioned in the above list and hence the tuition fund could not be used for that 
purpose in a district which desired to receive state aid under the provisions of sec
tion 7595-11 G. C. 

It is therefore the opinion of the Attorney-General that a school district de
siring to be considered for state aid under the provisions of section 7595-1 G. C., 
is not permitted to use any part of the tuition fund of such district for the pay
ment of transportation of pupils to and from school. 

Respectfully, 
JOHN G. PRICE, 

A ttorney-Ge11eral. 

677. 

POOR RELIEF-HOW TOWKSHIP TRUSTEES MAY OBTAIN REIM
BURSEMENT FOR EXPENSE OF SUCH RELIEF WHERE PERSON 
TO WHOlvn RELIEF IS GIVEN HAS LEGAL SETTLDIENT IN AD
JODffNG COU~TY. 

1. Sections 3482 a11d 3483 G. C. provide the method whereby tawnship trustees 
giving public relief to a person having a legal settlement fa an adjoining county 
may obtain reimb11rse11umt for the expense of such relief. 

2. Unless the provisions of said sections, including the provisions as to notice, 
are strictly complied with, 110 recovery can be had. 

CoLUMnus, Omo, October 4, 1919. 

HoN. HARRY :\1. RANKIN, Prosecuting Attorney, U7 ashi11gto11 C. H., Ohio. 
DEAR SIR :-Receipt is acknowledged of your communication asking for my 

opinion on the following statement of facts: 
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"The township trustees of \\" ayne township, Fayette county, Ohio, 
were recently called upon to give assistance to the head of a family, living in 
their township, suffering with typhoid fever. He and his family had not 
gained a residence in Fayette, having recently moved to this county from 
X township in an adjoining county, in which township they had gained a 
residence before removing to Fayette county. Immediately after it was 
ascertained that the family was in need, the clerk of Wayne township, 
under the direction of the trustees, notified the trustees of X township of 
the facts, with the information that he was not in condition to be ,moved 
to the county of his residence, and that they intended to look to them for 
all charges and expenses incurred. This party was treated by a physician 
and considerable expense was incurred. The trustees of X township re
fuse to pay these expenses. Can payment be enforced against the town
ship or county of the residence of this man, and if so how?" 

Various sections of the General Code, relating to the subject of poor relief, 
have recently been amended (H. B. 150, effective August 14, 1919), but it ap
pearing that your query relates to some date prior to June 26, 1919, the law 111 

effect at that time will be taken as the basis of this opinion. 
Section 3481 G. C., prior to its recent amendment, read in part as follows : 

"vVhen complaint is made to the township trustees * * * that a 
person therein requires public relief or support, one or more of such officers 
* * * shall visit the person needing relief, forthwith, to ascertain * * 
in what township and county in this state he is legally settled." 

Section 3482 G. C., prior to amendment, read: 

"When it has been so ascertained that a person reqmnng relief has a 
legal settlement in some other county of the state, such trustees or officers 
shalt immediately notify the infirmary directors of the county in which 
the per8on is found, who, if his health permits, shall immediately remove 
the person to the infirmary of the county of his legal settlement. If such 
person refuses to be removed, on- the complaint being made by one of the 
infirmary directors, the probate judge of the county in which the person 
is found shall issue a warrant for such removal, and the county wherein 
the legal settlement of the person is, shall pay all expenses of such removal 
and the necessary charges for relief and in case of death the expense of 
burial if a written notice is given the infirmary directors thereof within 
twenty days after such legal settlement has been ascertained." 

Section 3483 G. C., prior to amendment, read : 

"Upon refusal or failure to pay such expenses, such infirmary directors 
may be compelled so to do by a civil action against them by the board of 
infirmary directors of the county from which such person is removed, in 
the court of common pleas of the county to which such removal is made. 
If such notice is not given within twenty days after such directors ascer
tain such person's residence, and within ninety days after such relief has 
been afforded, the directors of the infirmary where such person belongs 
shall· not be liable for charges or expenditures accruing prior to such 
notice." 

It will be noticed that the sections just quoted speak of "infirmary directors,'' 
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the legislature having omitted to make said sections conform to the change wrought 
-on January 1, 1913, when all boards of infirmary directors were abolished and 
their powers were transferred to county commissioners. 102 0. L. 433. 

Speaking of such change, the Attorney-General in 1913 observed (1913 Atty. 
Gen. Annual Report, Vol. II, p. 1078): 

"These statutes present the difficulty of not having been conformed 
to the law abolishing infirmary directors. There should be no difficulty, 
however, in reading the words 'county commissioners' where words 'in
firmary directors' now stand." 

Section 3484 G. C. also sets forth the steps to be taken for the removal of in
·digent persons to their own counties. This section, however, applies only to the 
trustees of a township in a county in the state in which there is 110 county infirm
ary." According to my information, Fayette county has a county infirmary. 

Your statement of facts says that the person receiving the relief had, at the 
time the same was furnished, no legal settlement in Fayette county, but did have 
at such time a legal settlement in X township, in an adjoining county. This being 
true, it would follow, by virtue of the provisions of section 3479 G. C., that such 
person had also, at the time he received the relief, a legal settlement in said ad
joining county. 

It thus appears that sections 3482 and 3483 G. C. hereinabove quoted, were the 
·sections available to the trustees furnishing. the relief mentioned in your letter, in 
•case they intended to secure reimbursement for the expense of such relief. It 
would seem from your statement of facts, however, that the provisions of said 
sections were not complied with in this, that the county commissioners of Fayette 
-county (being the legal successors of the "infirmary directors," mentioned in sec
tions 3482 and 3483 G. C.) were not notified of the necessitous condition of the 
person in question. On the contrary, your statement shows that the only notice 
given was a notice to the trustees of X township in the adjoining county. Such a 
notice was not provided for by any statute and could not, in my judgment, be re
garded as a legal substitute for the notice required to be given the county com-
missioners, as successors of the infirmary directors. · 

Under former statutes, now repealed, an action might be maintained by one 
township against another for expenses incurred in furnishing relief to a pauper 
having a legal settlement ;n the latter township. Construing such a statute, our 
Supreme Court, in the case of Trustees of Millcreek vs. Trustees of Miami, 10 
Ohio Rep. 375-376, said : 

"* * * before one township can recover of another for expenses 
incurred in support of one of its paupers, the township seeking to re
cover must have strictly complied with the requisitions of the law." 

Referring to your letter, I advise you that under the principle just stated the 
trustees of Wayne township, Fayette county, have no power to enforce payment of 
the bill in question, as against either the township trustees of X township, or the 
county commissioners of the adjoining county, the fact being, as f understand your 
letter, that the county commissioners .of said adjoining county were not given 
written notice of the expense within twenty days after the legal settlement of the 
person in question was ascertained, as required by section 3482 G. C. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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678. 

TAXES AXD TAXATION-COUXTY TREASURER-COUXTY AUDITOR
IXTEREST AXD PEXAL TY CHARGES FOR TAXES COLLECTED
NO AUTHORITY TO RE:MIT-LIABILITY-INTEREST AN'D PEX
ALTY ON TAXES ERROXEOUSLY 1IADE-HOW CORRECTED. 

Under original section 5743 General Code prior to its repeal, 107 0. L. 740, it 
was the d11ty of the co1111ly auditor, 011 the presentatio,~ of a receipt for taxes 
actttally collected b11t not credited 011 the dttplicate, to proceed to collect from the 
treas11rer wllO' gave the receipt the penalty and interest as well as the simple taxes 
for which the receipt was given. The receipt itself operated as a discharge of the 
taxpayer and of the collecting treamrer, and the liability was imposed by law upon 
the treasure/1 who gave the receipt. The auditor has 110 authority to remit the 
interest and penalty and his action in attempting to do so is of 110 legal effect. 
The auditor wo11ld be liable as for neglect of duty in failing to enforce such penat 
provision, but iepon 110 other theory. 

Under the corresponding section of the act referred to, therein 11u711bered 
5726, a corresponding liability still rests 11po11 the treasurer who made the col
lectio11, but it is limited to his co111111on law liabilit31 for the taxes actllally received 
by him and not accounted for. There is therefore 110 charge for interest and 
penalty, so that the question of the auditor's right to "remit" such interest ancl 
penalty does 11ot;arise. 

In case a collecting treas11rer fails to credit a payment of the first half of the 
taxes on real estate act11all:)• made, whereby a penalty is entered 011 the d11plicate 
as for 11on-pay111e11t of s11ch tax, there is 110 statutory method of relieving the tax
payer from sttch charge. The charge itself, however, is a cloud 011 the title to real 
estate erroneously and 1111lawfully created and capable of being relieved against 
ill a court of equity. Under these circu111sta11ces, the statutes a11thorizing correc
tions of the tax duplicate should be liberally construed to permit the correction of 
the duplicate so as to make it conform lo the facts. 

Coun,rnvs, Omo, October 4, 1919. 

Bureau of lnspectio11 and Supervision of Public Offices, Colulllbus, Ohio. 
GENTLEMEN :-I beg to acknowledge the receipt of your letter of recent date 

requesting the opinion of this department, as follows: 

"We would like your legal construction of section 5743, General Code, 
as it stood prior to its repeal, (107 0. L. 740), and its practical re-enactment 
as section 5726, (107 0. L. 740), as to the interest and penalty chargeable 
to the treasurer who failed to mark taxes "Paid," that were paid. 

Question 1. \Vas the auditor under the old law, or the auditor under 
said section as it was re-enacted, legally permitted to remit the interest 
and penalty thereon, and what is the auditor's responsibility if he does re
mit same? 

Question 2. In an instance where a person paid the tax and the treas
urer failed to mark same paid at the Decemher collection and the auditor 
assessed a penalty against said apparent delinquency because of the treas
urer's failure to credit the payment and the taxpayer presents his receipts, 
showing that said taxes had been paid and the treasurer refuses to accept 
same, how is the taxpayer to be relieved of said charge of interest and 
penalty so erroneously made against him?" 

Section 5743 G. C. prior to its repeal provided as follows: 



1264 OPINIONS 

"When any tract of land or town lot is returned delinquent for the 
non-payment of taxes and placed on the duplicate of the succeeding year, 
and the owner or person, liable to pay taxes therefor, produces the re
ceipt of the treasurer for such taxes of the preceding year, the county 
auditor or treasurer shall not make a deduction from the duplicate of 
such tax, interest, or penalty, but it shall be chargeable to the treasurer, as 
if such receipt had not been produced. The treasurer shall receive such 
receipt in discharge of the tax for the year that is returned delinquent, 
with the interest and penalty; and the auditor of the county shall credit 
such treasurer with the amount, and shall forthwith collect such tax, 
interest, or penalty from the treasurer who gave such receipt. The prose
cuting attorney shall attend to any such suit so commenced by the auditor." 

Under this section the answer to your first question is clear. The auditor was 
without authority to remit the interest and penalty, and it was his mandatory duty 
to collect the interes~ and penalty as well as the tax from the treasurer who gave 
the erroneous receipt. His attempted remission would be a mere nullity. The 
auditor would lay himself open to no direct pecuniary responsibility for attempting 
to make such a remission, as his act would not be binding upon himself nor upon 
his successor in office. Should any auditor neglect to perform his duty in this 
respect he would be guilty of non-feasance only and subject to such penalties as 
might be visited! upon him for such non-feasance. Possibly limitations would run 
against the action of which the old section speaks. This question is not free from 
doubt, as the amount when collected is apportionable to the state and other treas
uries in the same manner as the original tax itself. Only in the event that it 
should be held that the running of limitations against the cause of action pos
sessed by the auditor under this section would make it impossible for the treas
urer's liability to be enforced, would any question arise as to the pecuniary liability 
of the auditor. If liable at all he would be liable on the theory of neglect of 
duty; that is, he would be accountable as a trustee for the public, who by his 
neglect has caused the public to suffer a loss. 

The corresponding section of the act found in 107 Ohio Laws, 740, and therein 
numbered section 5726, is as follows: 

"When any tract of land, city or town lot is returned delinquent for 
non-payment of taxes or assessments, and placed on the duplicate of the 
succeeding year, the owner or person liable to pay taxes therefor produces 
the receipt of the treasurer for such taxes and assessments of the pre
ceding year, the county auditor or treasurer shall not make the deduction 
from the duplicate, of such taxes, assessments, penalty and interest but it 
shall be chargeable to the treasurer as if such receipt ha<l not been pro
duced. The treasurer shall receive such receipt in discharge of the tax or 
assessment for the year it is returned delinquent, with the penalty and 
interest and the auditor of the county shall credit such treasurer with the 
amount and shall forthwith collect such taxes." 

Striking changes are made in this section as compared with the old section. 
The latter provided that the auditor should "forthwith collect such tax, interest or 
penalty fro11~ the treas11rer who gave such receipt;" the new section merely says 
that the auditor "shall forthwith collect such taxes." Two changes are made: 

(1) It is no longer expressly required that the collection shall be 
made from the treasurer; 
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(2) It is no longer expressly required that the collection that 1s 
made shall include the interest and penalty. 

The significance of these changes will be dealt with in their order. 
In the first place, both section 5743 and section 5726 provide that the taxes, 

penalty and interest "shall be chargeable to the treasurer as if such receipt had 
not been produced." That is to say, the delinquent land tax is charged on the 
duplicate as a charge against the treasurer for which he must settle with the 
auditor. Inasmuch as it is further provided in both the sections that the treasurer 
shall receive the receipt in discharge of the tax or assessment with the penalty and 
interest, it is clear that the treasurer is without authority to collect the tax from 
anybody. This last provision makes it clear also that the auditor cannot collect 
the tax from the taxpayer, as, his liability for the tax, penalty and interest is dis
charged by the production of the receipt. \Vithout the last provision of each of 
the sections, therefore, it would follow that the treasurer charged with the col
lection of the delinquent tax by the duplicate in his office would be liable for the 
taxes, assessments, penalty and interest erroneously returned delinquent and 
charged for collection. The old section, however, went on to provide that the 
auditor should collect the taxes, interest and penalty, not necessarily from the 
treasurer whose duty it would he to settle on the duplicate on which the mistake 
occurred, but from the treasurer who gave the receipt. There might have been 
a change in the treasurer's office between the giving of the receipt and the return 
of the tract as delinquent and the placing of it on the duplicate for the succeeding 
year. The real offender would, of course, be the treasurer who gave the receipt 
without giving proper credit on the tax list. Such treasurer would be the one to 
be pursued by the auditor under the original section. 

As the section stands after its amendment, however, it provides that the taxes, 
assessments, penalty and interest shall be chargeable to the treasurer as if the re
ceipt had not been produced; that is to say, the treasurer having the duplicate in his 
possession as a basis of a semi-annual settlement with the auditor is charged with 
the items appearing on the duplicate and must settle for them. The new section 
then go1:s oil lo provide that the auditor shall collect the tax. In the absence of the 
provision found in the former section making it the duty of the auditor to collect 
the tax from the treasurer who gave the receipt, it might be argued that the col
lection is to be made from the treasurer charged with the collection of the taxes 
erroneously carried on the duplicate. This conclusion, however, cannot be reached 
because the new section, as well as the old, specifically provides that "the auditor 
of the county shall credit suclz treasurer (i. e., the treasurer whose duty it is to 
receive the receipt in discharge of the taxes, penalty, etc.) with the amount." This 
discharges the collecting treasurer. 

We have it, then, that either the new section, in so far as it provides that 
the auditor shall proceed to collect the tax, is entirely meaningless because of its 
omission to provide that such collection shall be made from the treasurer who gave 
the receipt, or that, despite the textual amendment which has been made, the sec
tion still means substantially what it formerly meant in this respect. 

In choosing between these conclusions we must deal with certain presumptions 
that the law affords in aid of the interpretation of statutes. One of them is that 
the legislature is not. presumed to have done a vain thing, and the other is that a 
change in language is supposed to be actuated by an intent to change the sub
stance of the meaning of the amended law. 

Of these two presumptions the former would seem to be the stronger one, and 
if there were no other point to be considered, this fact alone should dictate, it 
would seem, the choice between the two possible constructions. 

S-Yol. II-A.. G. 
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However, there is another point which must be considered here, lying in the 
fact; that the new section authorizes the collection of "such taxes" only, instead of 
"the tax, interest or penalty" as was authorized by the former section. There can 
be no doubt whatever that the legislature did intend to change the law on the 
subject of what should be collected. This is clear because the formula "taxes, 
assessments, interest and penalty" is used repeatedly in the amended section in 
the earlier parts thereof, so that when the form of expression is changed to "taxes" 
only it is impossible to escape the conclusion that the legislature did not intend 
that term to include the other things that had previously been mentioned. 

It is therefore the opinion of this department that the only thing which can 
be "collected" from anybody by the auditor is the simple taxes. The policy of 
the section, it may be observed here by way of parenthetical remark, would dictate 
also the recovery of the assessments, and this may possibly be its meaning in 
spite of the point last alluded to; but at any rate no warrant is found in the section 
as it at present exists for the recovery of any penalty or interest from anybody 
by proceedings initiated by the county auditor. 

The _point just settled establishes the fact that a real change in the meaning 
of the last clause of the section has been made. Inasmuch as this fact appears, 
the intent tOI make such change may be assigned as the reason for the amendment 
of the text, so that it would not be a violent thing to hold that collection should 
still be made from the person from whom it was required to be made by the 
former section. 

From another point of view it is manifest that the imposition of the duty to 
collect upon the auditor, without designation of the person from whom collection 
should be made, would, without more, point out the treasurer who gave the re
ceipt as the person from whom the collection should be made. A statutory di
rection to an officer tOI collect something can mean nothing except that the col
lection shall be made from such person as would according to the principles of 
the common law be liable therefor. What then has happened in the transaction 
with which the section deals? 

One treasurer charged with the collection of a certain sum of money as 
simple taxes (and assessments), but charged with no penalty or interest, has 
actually collected such taxes without marking them "paid" on the duplicate, whereby 
penalties are added, etc. As a necessary consequence of such an omission of duty 
on his part the treasurer is not required to settle with the county auditor or his 
successor for this tax which is actually collected but which is shown by the record 
not to have been collected. Therefore, the money which was actually collected 
but not accounted for remains in his pocket.. Upon the plainest principles of law 
such collecting treasurer is therefore liable to the public as for money had and 
received for the use of the public. 

Now by reason of the formal charges on the duplicate the treasurer who re
ceives the delinquent duplicate stands charged, in the first instance, with the c~l
lectioru of the tax which has actually been collected, and the taxpayer who has 
actually paid it stands charged with its payment. But the section provides a 
method whereby what might be termed the record charges against these two per
sons may be expunged. Such extinction of the record charge leaves only the com
mon law liability in existence. 

But when any person is liable to the public for money had and received legis
lation is required in order to point out the particular agent or officer of the public 
who shall enforce such liability. I need do no more than call to the attention of 
the bureau the statutes authorizing the law officers of a county or municipality to 
sue and collect moneys due the public, and to the act under which the Bureau of 
Inspection and Supervision of Public Offices itself operates, as evidence of the 
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necessity of such legislation. This necessity is supplied in the present case by the 
provision that the auditor shall make the collection. 

Still another observation may not be out of place here. The liability im
posed by the former statute was not that for money had and received; it was 
rather in the nature of a penalty, in that the county treasurer who made the col
lection was to account for and pay over not only what he actually received but 
also a penalty thereon, which represented a sum of money which he did not receive. 
As previously stated, this feature of the former law is done away with and the 
Jiability of the collecting treasurer is now limited to accounting for what he 
actually received. It would seem that interest at the legal rate should be col
lected, but as no opinion is invited on this point none is expressed. 

Coming now to your specific question, it is answered by the statement that the 
county auditor is not authorized to "remit" the interest and penalty as a duplicate 
charge against the treasurer who gave the receipt. At the same time he is not 
authorized to collect any interest and penalty from such treasurer. In point of 
fact, no interest and penalty is due ; it is charged off the books under the express 
authority of the statute as a liability of the collecting treasurer. Therefore, the 
question which you submit does not even arise, and when the collecting treasurer 
has been properly credited with the amount of the taxes, interest and penalty 
charged on his duplicate in accordance with the presentation of the receipt for the 
payment of the tax, no charge for interest and penalty exists and there is nothing 
~rem~ · 

Your second question is not covered by the sections in question, nor by any 
other express provision of law. You ask how the taxpayer is to be relieved of 
the charge of interest and penalty erroneously made against him in the case con
cerning which you inquire. Such charge constitutes an apparent cloud upon his 
title. Undoubtedly a court of equity would, under the circumstances, entertain 
jurisdiction, of a case to enjoin any proceedings to collect the tax, interest and 
penalty when the taxes had been paid, and to remove the cloud from the title. 
The cloud could only be removed from the title in theory by expunging the 
record; that is to say, under the old chancery practice the decree of the court 
would have been that the county auditor should correct the tax list and duplicate 
by striking out the erroneous charge. \\That these county officers could be com
pelled to do by process of court, it would seem that they may lawfully do though 
no statute directly authorizes it. Section 2588 et seq. G. C. authorizes the cor
rection of clerical errors on the tax list and duplicate. These sections, which will 
not be quoted, may not be quite broad enough to include the correction of an 
error of this sort. But upon the general principles which have just been men
tioned it is believed that the taxpayer may be relieved of the cloud upon the title 
to his land without the sanction of any express statute and in accordance with the 
almost certain result of any steps that he might take to protect his interest. 

In this connection it may be observed that the rule just stated would be the 
rule to be applied in the cases covered by what is now section 5726 G. C. if that 
section had not been enacted. The purpose of the section was, as previously 
pointed out, to penalize the treasurer for the mistake by charging him with the 
interest and penalty, and to relieve the taxpayer directly by making his receipt 
operate as a discharge of the record charge against his property. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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679. 

APPROVAL, COXTRACT OF EMPLOY:\IENT OF HARRY C. HOLBROOK, 
ARCHITECT FOR CONSTRUCTION OF BUILDINGS ON STATE 
GAME PROPAGATION FARM NEAR WELLINGTON, OHIO. 

CoLUMBUS, Omo, October 7, 1919. 

HoN. N. E. SHAW, Secretary of Agriculture, Colu111b11s, Ohio. 
DEAR Srn :-Acknowledgment is made of the receipt of your recent commu

nication transmitting, for the approval of this department, employment contract 
(in triplicate) between your department and Mr. Harry C. Holbrook. It is noted 
that this agreement provides for the employment of Mr. Holbrook as architect in 
the construction of suitable buildings on the state game propagation fa~m near 
Wellington, Ohio. 

Sections 1433 and 1438 G. C. clothe the secretary of agriculture with authority 
to provide for game propagation. The latter section, relating to the authority of 
such secretary, in part provides : 

"and, so far as funds are provided therefor, shall adopt and carry into 
effect such measures as he deems necessary in the performance of his 
duties." 

Section 1433 G. C., relating to the nse and disposition of hunters' license fees, 
provides that : 

"At least fifty per cent of the money ansmg from all such licenses 
shall be expended by the secretary for the purchase and propagation of 
game birds and game animals to be used in re-stocking sections where a 
scarcity of such birds and game animals exist, for establishing and pur
chasing and otherwise acquiring title to land for game preserves, * * *" 

These sections, in connection with others of the fish and game laws, contain 
ample autho.rity for the establishment of game propagation farms "so far as 
funds are provided therefor," as provided in section 1438 (supra). That such 
funds are provided for this purpose is evidenced by the certificate of the auditor 
of state, herewith transmitted. 

Consideration of the form and matter of the agreement and the laws pertinent 
thereto convince this department that the agreement is in conformity to law and 
the same is therefore hereby approved. 

Respectfully, 
JOHN G. PRICE, 

Attorney-Ge11eral. 

680. 

APPROVAL OF FINAL RESOLUTIONS FOR ELEVEN ROAD D:l:PROVE 
MENTS IN CUYAHOGA COUNTY. 

HoN. A. R. TAYLOR, State Higlzwa'.}' Coinmissioncr, Columbus, Ohio. 

Cow;-,rnus, Omo, October 8, 1919. 
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681. 

APPROVAL OF FI:~AL RESOLUTIO~S FOR ROAD I:\IPROVE:MEN'TS IN 
CUYAHOGA, DELAWARE A::--.'D :MAHONING COUNTIES. 

HoN. A. R. TAYLOR, State Highway Commissioner, Col11111bus, Ohio. 

Cou::-.rnus, Omo, October 8, 1919. 

682. 

APPROVAL OF BO~D ISSUE OF VILLAGE OF EAST COLUMBUS IN 
THE su:vr OF $50,000.00. 

Industrial Com111issio11 of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, October 9, 1919. 

683. 

HUGHES HEALTH ACT-HOUSE BILL NO. 211. 108 0. L., 236-SUPPLE
MENTAL TO OPINIO~ XO. 610, DATED SEPTE:\-IBER 9, 1919-
COUNTY BUDGET CO:\IMISSTOX CANNOT FIX A:\IOUNT TO BE 
SEGREGATED FRm.I GEXERAL REVENUES FOR DISTRICT 
HEALTH PU RPOSES-A:\WUN'T TO BE RETAINED FROM LOCAL 
DISTRIBUTION-LOCAL LEVIES FOR GENERAL HEALTH PUR
POSES WITHI~ TE~ :\!ILL LD1ITATIO:N OF S:\IITH OXE PER CENT 
LAW. 

Suppleme11tary to Opinion No. 610, the budget commission of a county has 
nothing whatever to do with the fixing of the amount to be segregated from gen
eral revmues fan district health purposes. Such amount is to be retained from 
local distrib11tio11 Produced by levies made through the agency of the budget com
mission, but is itself 11ot the subject of direct levy of taxes. 

Except as provided in section 5649-4 G. C., all local levies for ge11eral health 
purposes are withhi the te11 mill limitation of the Smith one per cent law. 

Cou.•)fBUS, OHIO, Clctober 11, 1919. 

Hm,. R. A. KERR, Prosecutiug Attorney, Troy, Ohio. 
DEAR Sm :-Acknowledging the receipt of your letter of October 1, beg to en

close herewith a copy of the opinion of this department addressed to Hon. John 
L. Cable, prosecuting attorney, Lima, Ohio, under date of September 9, 1919, which 
contains a direct answer to your third question and furnishes a principle by which 
all your other questions may be answered. 

As you state them, these questions which relate to the interpretation of House 
bill No. 211 are as follows: 

https://50,000.00
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(1) Can a levy be made at this time for the purposes of said health 
board? 

(2) Has the budget commission any control over the amount to be 
levied? 

(3) Would the county auditor be justified in retaining at each semi
annual distribution from the funds of each political subdivision a sufficient 
amount to pay its proportionment even though no specific levy had been 
made for same in that subdivision? 

(4) Is there any provision of law that would place a levy for the 
general health purposes outside of the ten mill limitation?" 

The questions themselves are based on the fact that the request of the county 
health board was not filed with the budget commission until after it had completed 
its work in the adjustment of tax rates. 

In the enclosed opinion this department held, as stated, that it is the duty of 
the county auditor to retain at each semi-annual distribution from the funds of 
each political subdivision in a county health district a sufficient amount to pay its 
apportionment, even though no ,specific levy has been made to meet such appor
tionment in that subdivision, provided that a distribution is to be made to the 
subdivision of moneys for general revenue purposes. This answers your third 
question. The whole opinion was based upon the premise, also stated therein, that 
the health bill does not in anywise disturb the machinery for levying taxes by 
local subdivisions, and it was pointed out that the county health board, as such, is 
not a levying body. These points dispose in part of your other questions. Thus, 
they answer fully your fourth question by leading to the result that the levies for 
general health purposes (as distinguished from the emergency health levies spec
ifically exempted by section 5649-4 of the General Code from the limitations with 
which that act deals) are subject to all the limitations of the Smith one per cent 
law. 

It also answers in a way your first and second questions by the statement that 
the action of the district health board is not intended to ripen into a technical tax 
levy at all. 

In fact, the budget commission has nothing whatever to do with the raising of 
money for the purposes of a general health district, as such, except with respect 
to its control over the levies for health and general revenue purposes by the 
constituent townships and municipalities of the district. The revision of the 
budget of the district health board under section 25 of the bill is to be made by 
the district advisory council. This consists of the chairman of the trustees of each 
township and the mayor of each municipality in the district (see section 3). A 
budget that is approved by the district advisory council is certified directly to the 
county auditor, without any action whatsoever on the part of the budget commis
sion. The budget filed with the county auditor after the budget commission had 
completed its work, as stated by you, therefore is properly filed, and it is not of any 
significance that the budget commission has so completed its work. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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684. 

rNHERITANCE TAX-VALIDITY OF PAYMENTS MADE BY BUILDING 
AND LOAN ASSOCIATIONS TO SURVIVORS ON JOINT DEPOSITS 
OR JOINT STOCK DEPOSIT ACCOUNTS-LIABILITY FOR SAID 
TAX. 
Section 5348-2 of the new inheritance tax law does not affect the validity of 

payments made by building and loa1i associations to survivors on joint deposits or 
joint stock deposit accounts; but if the tax commissicn's consent to the payment is 
not obtained and a sufficient amount is not retained to pay the inheritance tax, the 
building and loan association is liable for the tax that should have been so re
tained. 

What, ij. any, defenses are available to building and loan associations as against 
an action to enforu such liability, not decided. 

CoLUMBus, Omo, October 11, 1919. 

HoN. FRANK F. McGuIRE, Inspector, Building and Loan Associations, Columbus, 
Ohio. 
DEAR SIR :-I have your letter of recent date requesting the opinion of this 

department "as to the status of stockholders in building and loan associations on 
joint and survivorship accounts" and also as to the duties and liabilities of building 
and loan associations in so far as they may be affected by the inheritance tax law 
which became effective June 5, 1919. 

In this connection you refer to "the provisions of the building and loan laws 
relating to joint accounts, i. e., G. C. 9648," and you ask "to what extent the {>Owers 
therein granted are restricted by the new law." 

Section 9648 G. C. provides in part that: 

"When such deposits or stock de{>Osits are made to the joint account 
of two or more persons, whether adults or minors, with a joint order to 
the corporation that such deposits or any part thereof are to be payable 
on the order of any one or more of such joint de{>Ositors, and to continue 
to be so payable notwithstanding the death or incapacity of one or more 
of the persons making them, such account shalt be payable to any one or 
more of such survivors or survivor or order notwithstanding such death 
or incapacity. No recovery shall be had against such cor{>Oration for 
amounts so paid and charged to such account." 

The inheritance tax law contains the fotlowing provision: 

"Section 5348-2.-No corporation organized or existing under the laws 
of this state, shall transfer on its books or issue a new certificate for any 
share or shares of its capital stock belonging to or standing in the name 
of a decedent or in trust for a decedent, or belonging to or standing in 
the joint names of a decedent and one or more persons, without the written 
consent of the tax commission of Ohio. No safe deposit company, trust 
company, corporation, bank or other institution, person or persons, having 
in possession or in control or custody, in whole or in part, securities, de
posits, assets or property belonging to or standing in the name of a de
cedent, or belonging to or standing in the joint names of a decedent and 
one or more persons, including the shares of the capital stock of, or other 
interest in, such safe deposit company, trust company, co!"I)Oration, bank 
or other institution, shall deliver or transfer the same to any person what-
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soever whether in a representative capacity or not, or to the survivor or 
survivors when held in the joint names of a decedent and one or more 
persons, without retaining a sufficient portion or amount thereof to pay 
any taxes or interest which would thereafter be assessed thereon under 
this subdivision of this chapter, and unless notice of the time and place of 
such delivery or transfer be served upon the tax commission of Ohio and 
the county auditor at least ten days prior to such delivery or transfer; but 
the tax commission of Ohio may consent in writing to such delivery or 
transfer, and such consent shall relieve said safe deposit company, trust 
company, corporation, bank or other institution, person or persons, from 
the obligation to give such notice or to retain such portion. The tax com
mission or the county auditor, personally or by representatives, may ex
amine such securities, deposits or other assets at the time of such ,delivery 
or otherwise. Failure to comply with the provisions of this section shall 
render such safe deposit company, trust company, corporation, bank or 
other institution, person or persons, liable for the amount of the taxes 
and interest due under this subdivision of this chapter on the succession to 
such securities, deposits, assets or property. Such liability may be en
forced by action brought by the county treasurer in the name of the state 
in any court of competent jurisdiction." 

0 
The first sentence of section 5348-2 G. C. has no application to the question sub-

mitted by you, because it relates to transfer of shares of stock or the issuance of 
new shares. 

Section 9648 G. C. relates to the payment of deposits or stock deposits. Its 
provision is that joint account deposits or stock deposits shall "continue to be so 
payable (on the order of any one or more of such joint depositors) notwithstanding 
the death or incapacity of one or more of the persons making them;" and it is 
further provided that "such account shall be payable to any one or more of such 
survivors or survivor or order notwithstan<ling such death or incapacity." It is 
further provided that: "N,o recovery shall be had against such corporation fo1 
amounts so paid and charged to such account." 

So far from repealing or limiting the general effect of these prov1S1ons, sec
tion 5348-2 G. C. assumes that joint accounts payable to the survivor or his order 
are legal. In fact section 5348-2 must be read in connection with paragraph 5 of 
section 5332. This is the section which imposes the inheritance tax upon various 
forms of what are called "successions" and it is as follows: 

"Section 5332.-* * * 
5. \Vhenever property is held by two or more persons jointly, so that 

upon the death of one of them the survivor or survivors have a right to 
to the immediate ownership or possession and enjoyment of the whole 
property, the accrual of such right by the death of one of them shall be 
deemed a succession taxable under the provisions of this subdivision of this 
chapter in the same manner as if the enhanced value of the whole prop
erty belonged absolutely to the deceased person, and had been by him 
bequeathed to the survivor or survivors by will. * * *." 

Under section 9648 G. C., upon the death of one of the joint depositors "the 
survivor or survivors" would "have a right to the immediate ownership or pos
session and enjoyment of the whole property" (deposit). In other words, section 
9648 G. C. expressly authorizes joint deposits payable to the survivor, and pre
vents the ownership of an undivided half interest in the fund from vesting in the 
personal representatives of the decedent. That is to say, the section establishes 
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a true joint O\Ynership with the incidert or survicorship in the whole. And the 
enhancement of value thus accruing to the survivor or survivors is taxed as a 
"succession" by the inheritance tax law, not on the theory that it is illegal or to 
be penalized-because the inheritance tax law is not enacted on that theory at all
but merely as an excise tax upon the enjoyment of a privilege which is conceded 
to be lawful and consistent with public policy. 

There is, therefore, nothing fundamentally inconsistent between the law al
lowing joint accounts and the law taxing the accrual of additional rights of sur
vivors by the death of one of the joint depositors. The one makes such accrual 
lawful ; the other taxes it. 

Section 5348-2 G. C. is merely a means of collecting the tax in such cases. It 
imposes no absolute limitation on the right of the building and Joan association to 
act under section 9648 G. C. It merely provides that if the institution permits 
the survivor to draw out the joint account without retaining a sufficient sum to pay 
the tax payable on account of such joint account, (not the whole tax on the gen
eral estate of the decedent) the institution shall lay itself liable to a penalty re
coverahle in a civil action brought by the county treasurer, the penalty being the 
amount of the taxes due on account of the "succession" arising by virtue of the 
accrual of such right of survivorship. 

Possibly, in an action to recover such amount, good faith and want of knowl
edge of the fact of death would be matters of defense. Xo opinion is expressed 
on this point. 

It is at least clear that if a building and loan association has notice of the 
death of one of two or more joint depositors, however informally such notice may 
have been acquired, and with such notice pays out the entire deposit to the survivor 
or survivors, without the consent of the tax commission and without retaining a 
sufficient sum to pay the taxes, it would thereby render itself liable for such taxes 
as might be due, considering the amount of the deposit and its enhancement in 
value to the survivor and the relationship of the survivor to the decedent, and in 
an action to recover such taxes it would be without any defense as against the 
suit of the county treasurer. 

This liability does not in anywise impair the validity of the payment made by 
the building and loan association. Section 5348-2 G. C. contains a prohibition, to 
be sure, but it also stipulates exactly what shall be the consequences of violation 
of this prohibition. Therefore, the second sentence of the section is not to be 
taken as an implied amendment of section 9648 G. C., making invalid, as between 
the parties, what may have been done under the latter section when one of the 
joint depositors has died, but merely as a regulation, designed as it is to insure 
the collection of the public revenues. 

In conclusion then, it is the opinion of this department that a payment made to 
a survivor of two or more joint depositors by a building and loan association is 
perfectly valid as between the association, the payee and the personal represen
tatives of the survivor-indeed, as among all private parties concerned, by virtue 
of section 9648 G. C.; and that if the entire amount of the deposit is paid out on 
the order of the survivor or survivors, without the consent of the tax commission 
and without the retention of a sufficient amount to pay the taxes due on account 
of the succession, the only result will be to render the building and loan association 
liable for the amount of taxes that should have been paid on that behalf, which 
liability can be enforced only in an action brought by the county treasurer in the 
name of the state. \Vhether in such an action good faith and want of knowledge 
of the death of the decedent would be a defense to the building and loan associa
tion is a question which is suggested but not decided at this time. It follows that 
what you describe as "the status of stockholders in building and loan associations 
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on joint and survivorship accounts" is not affected at all by the inheritance tax 
law; that the powers granted in section 9648 G. C. are not in anywise restricted·as 
powers by that law; but that building and loan associations have certain duties to 
perform in connection with the inheritance tax law, failure to discharge which will 
subject them to liabilities thereunder. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

MUNICIPAL CORPORATION-COUNCIL MAY PROVIDE FUNDS TO 
PERSONS FURNISHING EVIDENCE OF LOCAL OPTION VIOLA
TIONS FROM FINES AND FORFEITED RECOGNIZANCES IN SUCH 
CASES-MARSHA!L OF VILLAGE NOT ENTITLED TO RECEIVE 
EXTRA COMPENSATION FOR SUCH SERVICES. 

1. It is competent for the council of a municipal corporation to provide for the 
payment of a stipulated portion of funds arising from fines and forfeited recog
nizances in prosecutions under the local option laws to persons furnishing evi
dence of the violation of such laws in purs11ance of section 13247. 

2. The marshal of such village, however, being charged by law with the en
forcement of the penal statutes of the state within !tis jurisdiction and the appre
hension and bringing to justice of violators thereof, is not entitled to receive re
wards or compensation for seroices incident to !tis office on the ground of public 
policy, and is disqualified from receiving compensation from such fines and for
feitures for f14rnishing evidence of such violations of the law. 

CoLUMBUS, Omo, October 11, 1919. 

The Bureau of Inspection and Superoision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-You recently requested my opinion as follows : 

"We are calling your attention to section 13247 of the General Code 
and to court decision in the case of Powell vs. Ashville, 11 0. N. P. 
(n. s.) 369. 

Statement of Facts 
The council of a village passes an ordinance setting aside forty per 

cent of fines and forfeitures from collections for violation of local option 
laws to pay persons furnishing evidence resulting in conviction for viola
tion of local option laws. Such moneys are paid out to persons merely 
for furnishing evidence, among others the marshal of the village. 

1. Is there any authority of law for council to provide a certain 
portion of such fines and forfeitures to be paid persons promiscuously for 
furnishing evidence? 

2. If such be legal could the village marshal legally be paid portion 
of such money in addition to his compensation for furnishing evidence?" 

Section 13247, to which you refer, is as follows: 

"Fines and forfeited bonds collected under this subdivision of this 
chapter, except as provided in section thirteen thousand two hundred and 
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thirty-one, if enforced in the county court, shall be paid into the county 
treasury, and if enforced in municipal courts, shall be paid into the treas
ury of the municipal corporation in which the cause was tried. Such 
funds paid into the treasury of the municipal corporation shall be applied 
as the council thereof may direct." 

The case of Powell vs. Ashville, 11 0. N. P. (n. s.) 369, to which you refer, 
involved an attack on an ordinance of the village of Ashville, which provided for 
payments of a percentage of fines and forfeited bonds coming into the treasury 
in pursuance of local option statutes, for the services of detectives, secret service 
officers and attorneys in securing evidence and making prosecutions for the vio
lation of the local option laws. The attack upon the ordinance was not susta,ined 
by the court, and it was held that it is within the discretion of council of the 
village to provide that a percentage of all fines and forfeited bonds which may be 
paid into the village treasury by violators of the local option statutes shall be ap
plied for the purposes above indicated. It was contended that the ordinance in 
question was illegal and void and in contravention of the just public policy of the 
state of Ohio, but the court said: 

"Under section 13247 of the General Code said council is authorized, if 
it so desired, to expend the whole of the fines collected by said village 
under said prosecutions, for services of detectives and attorneys, and the 
plaintiff as a taxpayer could not complain." 

It was further said: 

"It is presumed that the legislature of this state declares the policy 
of the state through its enactments." 

It has further been said in Gilmore vs. Lewis, 12 Ohio, 281, that promises of 
reward should be regarded with a favorable eye, so long as the administration of 
criminal justice is necessary to secure the peace and safety of society and are 
frequently the only hope of remuneration for a meritorious service rendered to 
the commonwealth. 

It was the obvious policy of the statute to place it within the power of the 
council of municipal corporations to apply the funds, or such part thereof as they 
may determine, arising from fines and forfeited bonds under the local option laws, 
to such purposes as that body shall determine, and it cannot be said that its ap
plication in the direction of securing a more vigilant enforcement of the law, is a 
misapplication of such funds, and your first question is, therefore, answered in the 
affirmative. 

Your second question, however, involves an entirely different consideration. 
It is the duty of the village marshal, as of other police officers generally, to 

enforce the penal laws, and public policy forbids that such officer shall be permitted 
to demand or receive for the performance of his purely legal duty any fee or re
ward other than that established or allowed by law as compensation for his official 
action, otherwise the tendency would be to foster delinquency in the performance 
of the duty, with the hope of a reward or compensation being offered. By 
statute the marshal is made the conservator of the peace and required to arrest all 
disorderly persons in the corporations and pursue and arrest persons fleeing from 
justice into any part of the state, etc. 

Section 4386 is as follows : 

"He shall suppress all riots, disturbances and breaches of the peace 
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and to that end may call upon the citizens to aid him. He shall arrest all 
disorderly persons in the corporation and pursue and arrest any person 
fleeing from justice in any part of the state. He shall arrest any person 
in the act of committing any offense against the laws of the state or the 
ordinances of the corporation, and forthwith bring such person before the 
mayor or other competent authority for examination or trial and he shall 
receive and execute any proper authority for the arrest and detention of 
criminals fleeing or escaping from other places or states." 

In this respect the village marshal is a police officer with similar functions 
and duties to those of sheriffs and constables. 

In Somerset Bank vs. Edmund, 76 0. S., 396, it was said: 

"I. Public policy and sound morals alike forbid that a public officer 
should demand or receive for services performed by him in the discharge 
of official duty, any other or further remuneration or reward than that 
prescribed and allowed by law. 

2. The office of constable is not an office created for the private 
emolument of the holder. Every constable is a conservator of the peace, 
and it is his duty, within his jurisdiction, 'to apprehend and bring to justice 
all felons and disturbers and Yiolators of the criminal laws of the state,' 
without other reward or compensation therefor than such as is fixed and 
allowed by law. 

3. A constable who, within his jurisdiction, arrests a person who has -
committed a felony, will, in making the arrest, be presumed and held to act 
in his official capacity, whether such arrest be made by him under, or 
without a warrant. And the law will not permit him to claim that an ar
rest made pursuant to official duty, was made by him in his individual 
capacity as a private citizen." 

Such has been the holding since the early case of Gilmore vs. Lewis, 12 Ohio 
281, where it is said, after approYing the practice of rewarding the vigilance of 
private citizens in the ferreting out of crime and bringing the offenders to public 
justice: 

"But public officers, on whom is cast this duty, from whom it requires 
exertion, and to whom it affords adequate compensation, occupy different 
ground...* * * 'A promise to pay them extra compensation is abso
lutely void, under the statutes of Ohio. Such promise could not be en
forced at common law, being against sound policy, and, quasi, extortion. 
English judges have declared that such claims by them are novel in courts 
of..justice, and that actions founded on such promises are scandalous and 
spameful.". 

In Br~wn n. ~ommissioners, 2 0. C. C., 381, it was said: 

"It is contrary to public policy and the law of this state, and gen
. erally of other states, that an officer be paid a reward for the perform

,. :ince of an act which his duty as such officer requires him to perform." 

Y✓ hile the cases reviewed in the main ir.volve the payment of rewards to officers 
for makin6 arrests, and your inquiry in the main relates to the furnishing of 
evidence, yet I am inclined to think, it b~ing the duty of the officer as a conserva
tor of the peace· to ferret out and apprehend persons guilty of violations of penal 
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laws, that the furnishing of such evidence as he may acquire in connection there
with is but incident to his official duty and in line with what was said by the 
court in the case of Somerset Bank vs. Edmund, supra, where the fact that the 
arrest was made without warrant and in the alleged private capacity of the con
stable was disposed of by the observation that his general authority as a peace officer 
was the only authority required to justify the arrests made. 

Your second question is, therefore, answered in the negative. 
Respectfully, 

JOHN G. PRICE, 
Attorney-General. 

686. 

STATE IKSPECTOR OF PLUMBIKG-PREl\HUM ON SURETY BOND FOR 
SAID OFFICIAL INDIVIDUAL OBLIGATION. 

There being no general or special statutory provision which may be invoked as 
authority for payment out of public funds, of premiums 011 a surety bond given by 
the state inspector of plumbing, it follows that such premiums as are incurred 
in the giving of the statutory bond are the individual obligation of the official giv
ing the bond. 

COLUMBUS, Omo, October 11, 1919. 

HoN. ALLEN W. FREEMAN, Commissioner, State Board of Health, Columbus, Ohio. 
DEAR SIR :-Acknowledgment is made of your recent communication relative 

to the requirement for an official bond given by the state inspector of plumbing, 
and inquiring whether the premium for a surety bond should be paid out of public 
funds appropriated to the state department of health. 

It is noted that the statute requiring such bond is as follows: 

"Section 1261-7.-Within ten days after his appointment the said in
spector shall give a bond payable to the state of Ohio, for the faithful per
formance of his duties, in the sum of five thousand dollars. Said bond 
when approved by the Attorney-General shall be deposited with the sec
retary of state and kept in his office." 

While this and numerous similar statutes impose requirements for official 
bonds to be given by incumbents of state offices and positions, it is noteworthy that 
there is no provision, either general or special, which might be invoked as author
ity for payment out of the public funds, of premiums on the surety bond of the 
state inspector o·f plumbing; and in accordance with the general practice, where 
surety bonds are provided by officials the premium charges incurred are to be 
treated as the individual obligation of the official required to provide the bond. 

The section above quoted provides that "said inspector shall give a bond," and 
you are advised that if in the "giving" of such bond to meet the approval pro
vided for in the statute, expense by way of premiums is entailed, the same must 
be regarded as the obligation of the official incurring same in the absence oi 
authorization for charging it against the public funds. 

Respectfully, 
JOHN G. PRICE, 

Attorne:y-General. 
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687. 
COLLATERAL INHERITANCE TAX-ACCRUED PRIOR TO JUNE 5, 

1919-PROCEEDINGS FOR COLLECTION COMMENCED AFTER SAID 
DATE-WHAT STATUTES GOVERN. 

Where a collateral inheritance tax accrued prior to June 5, 1919, proceedings 
for its assessment and collection, though not commenced until after that date, are 
governed by the statutes ds they were in force before that date. · 

CoLUMBUS, OHIO, October 11, 1919. 

HoN. W. J. BrssMAN, Probate Judge, Mansfield, Ohio. 
DEAR Sm :-Replying to your letter of September 22, in which you state that 

a decedent died December 16, 1905, giving to his wife a life interest in all his 
property and after her death the property to be divided into three parts and dis
tributed equally between a church, a Sunday school and a distant relative; and in 
which you further state that the wife died in May, 1919, and that the property has 
been sold and is now ready for distribution, beg to advise that all proceedings for 
the settlement of the inheritance taxes, if any, on account of this estate should be 
had under the old law. 

I call your attention to the schedule sectiol} of the new law, therein numbered 
section 4, which provides in part that : 

"This act shall not affect * * * the right to collect any such tax" 
(collateral inheritance taxes under the original sections hereby amended) 
"which has accrued prior to the approval of this act, nor the rights or 
duties of any officer with respect to the assessment and collection of such 
collateral inheritance taxes; * * *." 

This provision of itself answers your question, and shows that not only are 
the taxes to be imposed according to the rates, etc., fixed by the old law, but that 
the machinery of collecting the tax is to be that provided by the repealed sections. 

You also inquire from what date the tax, if any, should be figured and what 
discount should be allowed. I find it impossible to answer these questions without 
more definite information as to the provisions of the will, as the answers thereto 
depend upon whether the taxable interests were vested as of the death of the 
testator, or as of some other date. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

688. 

INHERITANCE TAX-SECURITIES CANNOT BE REMOVED FROM 
SAFE DEPOSIT BOX BY PER'SONAL REPRESENTATIVES OF DE
CEASED RENTER OF BOX-LIABILITY FOR FAILURE TO COMPLY 
WITH SECTION 5348-2 G. C. 

Under section 5348-2 G. C. a safe deposit company or bank renting a safe de
posit box cannot allow the personal representatives of a deceased renter of the 
box to take seettrities like coupon bonds from the box without focurring the liability 
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mentioned in section 5348-2, unless the further provisio11s of that section are com
plied with. 

CoLUMBUS, Omo, October 11, 1919. 

HoN. J. ARTER WEAVER, Probate Judge, Brya11, Ohio. 
DEAR Sm :-I acknowledge the receipt of your letter of October 3 requesting 

the opinion of this department, as follows: 

"I ask your opinion as to what interpretation can be given the words 
'Assets or property belonging to or standing in the name of a decedent,' 
which words are found in paragraph two of section 5348-2 of the inher
itance tax law. 

The reason for asking this, is that I can see where the decedent might 
leave no estate except coupon Liberty Bonds, etc., which would be trans
ferred by simple delivery, and said securities would be in a safety deposit 
box in a bank or safe deposit company, which bank or safe deposit com
pany did not have any jurisdiction over, except the safe keeping of same." 

You evidently have in mind a specific question arising under the section 
named, and this opinion will be limited to answering that specific question, as it 
would hardly be within the bounds of propriety for this department to undertake 
a comprehensive "interpretation" of the phrase mentioned. 

The specific question which you have in mind may be put as follows : 

What is the duty of a bank or safe deposit company with respect to 
coupon bonds and other similar securities which may be in a safe deposit 
box rented by such bank or company to a decedent? 

Section 5348-2 provides, in part, as follows: 

"No safe deposit company, trust company, * * * bank or other 
institution, person or persons, having in possession or in control or cus
tody, in whole or in part, securities, deposits, assets or property belonging 
to or standing in the name of a decedent * * * shall deliver or trans
fer the same to any person whatsoever whether in a representative capacity 
or not, * * * without retaining a sufficient portion or amount thereof 
to pay any taxes or interest which would thereafter be assessed thereon 
under this subdivision of this chapter, and unless notice of the time and 
place of such delivery or transfer be served upon the tax commission of 
Ohio and the county auditor at least ten days prior to such delivery or 
transfer; but the tax commission of Ohio may consent in writing to such 
delivery or transfer, and such consent shall relieve such safe deposit com
pany, trust company * * *, bank or other institution, person or per
sons, from the obligation to give such notice or to retain such portion. 
The tax commission or the county auditor, personally or by representatives, 
may examine such securities, deposits or other assets at the time of such 
delivery or otherwise. Failure to comply with the provisions of this sec
tion shall render such safe deposit company, trust company, * * * bank 
or other institution, person or persons, liable for the amount of the taxes 
and interest due under this subdivision of this chapter on the succession 
to such securities, deposits, assets or property. Such liability may be en
forced by action brought by the county treasurer in the name of the state 
in any court of competent jurisdiction." 
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Coupon bonds certainly come within the scope of the clause ·'securities, de
posits, assets or property." The relation of the safe deposit company or bank 
renting a safe deposit box to the contents of that box certainly amounts to partial 
custody, if not more. The contention that the relation of such companies to their 
customers is that of landlord and tenant, baying no custody or control of the 
contents of such a box, was successfully made in People vs. J1erca11tile Safe 
Deposit Co., 143 N. Y. Supp. 849; but this contention was oYerruled in National 
Safe Deposit Co. vs. Stead, 250 Ill. 584; which was affirmed by the Supreme Court 
of the United States in 232 U. S. 58. These cases all arose under statutes prac
tically identical with section 5348-2 of the General Code of Ohio. 

Since the decision of the Supreme Court it is stated by l\Iessrs. Gleason and 
Otis in their work on Inheritance Taxation, p. 253, that: · 

"Safe deposit companies throughout the Union haYe acquiesced with 
the demands of the state for a right to inspect the contents of safe de
posit boxes of decedents." 

I1~ other words, it would seem, at least under the ordinary arrangement ex
isting between a safe depo~it company or bank and the renters of its safe deposit 
boxes, that the decision of the Supreme Court of the United States is final and 
conclusive. This decision followed the New York decision to the contrary, and 
the statement from the text of Messrs. Gleason and Otis is some evidence of the 
manner in which the Supreme Court decision was regarded as determining the 
law of New York. 

Aside from these considerations it is very clear that the statute at least at
tempts to reach transactions of this sort. N'othing could be clearer than this when 
regard is had to the language above quoted. For example, it is provided that: 

"No safe deposit company -, ¥ * having in * * * custody
* * * in part securities '~ * * belonging to * * * a decedent 
'~ * * shall deliver * * * the same to any verson whatsoever." 

The General Assembly could have been thinking of nothing except safe de
posit boxes and bonds and other like securities when it employed this language. 

It is therefore the opinion of this department that under section 5348-2 G. C. 
a safe deposit company or bank renting a safe deposit box cannot allow the personal 
representatives of a deceased renter of the box to take securities like coupon bonds 
from the box without incurring the liability mentioned in section 5348-2, unless 
the further provisions of that section are complied with. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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689. 

ROADS AXD HIGH\VAYS-"::\IAIXTEXA..,CE AXD REPAIR" BY TOWX
SHIP TRCSTEES AS PROVIDED IX SECTIOX 3373 G. C. DOES XOT 
IXCL"CDE "DIPROVIXG" OR "RESl'RFACIXG" AS THOSE TER::\IS 
ARE "CSED IX SECTIOX 3298-5 G. C.-WHEX SECTIOX 3298-15f G. C. 
GOVERXS IX LETTIXG OF COXTRACT BY TOWXSHIP TR"CSTEES. 

1. ''.'llaintenance and repair" by township trustees as mentioned in section 3373 
G. C. does not include "improiing" or "resurfacing" as those terms are used in section 
3298-5 G. C. 

2. Section 3298-15f G. C. to the exclusion of section 3373 goi·anl! in the matta of 
letting a contract growing out of a resolution passed by t<YWnship trustees in accordance 
with section 3298-5 G. C. 

CoL~rncs, Omo, October 11, 1919. 

HoN. CHESTER A. :\IEcK, Prosecuting Attorney, Bucyrus, Ohio. 
DEAR Srn:-The receipt is acknowledged of your letter reading as follows: 

"I would like your opinion in regard to the following matter: 
Section :-1298-5 of the General Code provides as follows: 
'The township trustees may without the presentation of a petition, 

take the necessary steps to co~'ltruct, reccmstruct, resurface or improve a 
public road or part thereof * * *.' 

Section 3373 of the General Code provides: 
'In the maintenance and repair of roads the township trustees may pro

ceed either by contract or force account.' 
It is now a question with me as to what is included under the terms, 

'::\faintenance and repair.' Does that include the improving of public roads 
or the resurfacing of a public road as provided in section 3298-5? In other 
words, suppose a resolution was passed unanimously under section 3298-5 
G. C. and the different steps were taken to 'resurface and improve' a public 
road and assessments were made against the real estate abutting upon said im
provement and money was borrowed on a bond issue, could this money simply 
be put in the road funds of the township and used by the township trustees 
without letting the contract by competitive bidding, for the reason that it was 
for the 'maintenance and repair' of roads and that section 3373 gives them the 
right to let it without competitive bidding?" 

Said section 3298-5 reads: 

"The township trustees may, without the presentation of a petition, take 
the necessary steps to construct, reconstruct, resurface, or improve a public 
road, or part thereof, as hcreinbefore provided, upon the passage of a reso
lution by unanimous vote declaring the necessity therefor. The cost and ex
penses thereof may be paid in any one of the methods provided in section 
3298-13 of the General Code, as may be determined by the township trustees 
in said resolution.'' 

Said section 3373 opens with the provision quoted by you, "in the maintenance 
and repair of roads, the township trustees may. proceed either by contract or force 
account," and then goes on to make provision for letting of contract if the trustees 
decide to proceed· upon contract, and also to make provision as t-0 the manner of force 
account work if the trustees elect to pursue the force account method. 
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The answer to your question is found in a consideration of the context of said 
two sections. The first of them, section 3298-5, is a part of a series (3298-1 to 3298-15n) 
authorizing township trustees "to con>'truct, reconstruct, resurface or improve any 
public road • * * under their jurisdiction," and providing a complete proceed
ing in confmmity with which the authority so granted may be exercised. Included 
in such proceedings are the matters of petition, making of plans, hearing of claims for 
damages, apportionment of cost as between township and landowners, assessment 
of property, levying of tax for township's share, issuing of bonds in anticipation of 
collection of such tax, and letting of contract on competitive bids after insertion of 
notice in newspapers. The words, "without the presentation of a petition" as used in 
section 3298-5, do not have reference to a proceeding separate from that which has 
just been described; they are intended to confer on the trustees, in the absence of a 
petition, authority to undertake the proceeding described. That such is the intent 
of the statute plainly appears from its use of the words "as hereinbefore provided," 
which can only refer to the several sections immediately preceding section 3298-5-
said several sections having refer~nce to general power in the trustees to prnceed with 
the improvement and to the first step to be taken when a petition is filed; and further, 
plainly appears by reference to the next following section, which recites that the trus
tees "shall determine by resolution by unanimous vote, if acting without petition, and 
by a majority vote if acting on a petition, the route and termini of such road, the 
kind and extent of the improvement," etc. 

Section 3373 is part of an entirely different aeries of .statutes, namely, sections 
3370 to 3376, providing for the maintenance, repair and dragging of roads in their 
towns.hip by tow1JBhip trub"tees. For that purpose, provisions quite extensive in char
acter are made, including the provision above quoted giving the option to the trustees 
of proceeding by contract or force account. We find in the above mentionEJd series 
of statutes (3298-1 to 32981-15n) of which section 3298-5 is a part, a distinction between 
improvement work that is done under authority of that series of sections, and improve
ment work that is done under sections 3370 to 3376; for in section 3298-15d the fol
lowing language appears: 

"* * * For the purpose of providing by 1'1,xation a fund for the pay
ment of the township's proportion of the compensation, damages, costs and 
expenses of construct<ing, reconstructing, resurfacing or improving roads un
der the provisions of section 3298-1 to 3298r15n incl~sive of the General Code 
and for the purpose of maintainin,g, repairing or dragging any public road, or 
roads, or part thereof, under their jurisdiction in the manner provided in sec
tions 3370 to 3376 inclusive of the General Code, the board of trustees of any 
tOWI\/lhip is hereby authorized to levy annually a ta.x not exceeding three mills 
upon each dollar of the taxable property of said township." 

An evident reference to the work contemplated by sections 3370 to 3376, as dis
tinguished from sections 3298-1 to 3298-15n, may also be found in section 3298-18, 
which reads in part as follows: 

"Sec. 3298-18. After the annual estimate for each township has been filed 
with -the trustees of the township by the county surveyor they may increase 
or reduce the amount of any of the items contained in said estimate and aL 
their first meeting after said estimate is filed they shall make their levies for 
the purpose set forth in the estimate and for the purpose of creating a fund for 
dragging, maintenance and repair of roads, upon all the taxable property of 
the township outside of any ~co1porated village or city, or part thereot 
therein situated, not exceeding in the aggregate two mills in any one year 
upon each dollar of the valuation of such taxable property. * • *" 
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Clearly, then, in this situation, the two sections yoi.have in mind are not to be 
taken as in pari materia, but are to be read, section 3298-5 as relating to construction, 
reconstruction, resurfacing or improvement in the sense of a fully planned and definite 
construction having permanency as its object, and section 3373 as relating to main
tenance and repair in the sense of keeping a highway in condition for travel. Instances 
may arise, of course, wherein adequate maintenance and repair involve in some degree 
both reconstruction and resurfacing; hence, the views herein expressed will not be 
understood as implying that section 3373 and its accompanying sections are to be 
construed as excluding reconstruction and resurfacing to the extent necessary in the 
proper maintenance or repair of a highway as directed in said last named sections. 

Your inquiry is therefore answered by the statement that "maintenance 
and repair" as mentioned in section 3373 G. C., does not include "improving" or "re
surfacing'' in the sense in which those words are used in section 3298-5 G. C., and that 
if a resolution is adopted under said section 3298-5 for improvement or resurfacing, 
the work must be done upon contract as provided in section 3298-15f G. C. and not 
under the optional plan mentioned in section 3373 G. C. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

690. 

COUNTY SURVEYOR-EXPENSES-AMENDMENT OF SECTION 7181 
G. C. DOES NOT REPEAL BY IMPLICATION PROVISIONS OF SEC
TION 2786 G. C.-EXPENSES OF TAX MAP ASSISTANTS-"REASON
ABLE AND NECESSARY EXPENSES" USED IN SECTION 2786 G. C. 
PERMITS ALLOWANCE FOR BOARD, LODGING AND AUTOMOBILE 
HIRE. 

1. The amendment of section 7181 G. C., appearing in 107 0. L. 110, does not re
peal by implication the provision of section 2786 G C. for the allowance to the county sur
veyor of his reasonable and necessary expenses incurred in the performance of his official 
duties. 

2. Tax map assistants employed under authority of sections 5551 and 5552 G. C. 
are not assistants or deputies within the meaning of the provision of section 2786 G. C. 
for the allowance of expenses to assistants and deputies of the county surveyor. 

3. The expression "reasonable and necessary expenses" used in section 2786 G. C. 
permits of the allowance of board, lodging and automobile hire. Attention called to section 
7200 G. C., 107 0. L., 115. 

CoLUMBus, Omo, October 11, 1919. 

HoN. CHARLES L. FLORY, Prosecuting Attorney, Newark, Ohio. 
DEAR Srn:-Your letter is received, submitting for opinion three questions, of 

which the first is as follows: 

"1. Is the county surveyor entitled to the expenses provided for by 
section 2786, General Code, in view of the last amendment of section 7181, 
General Code, found in volume 107, page 110, Ohio laws?' 

Section 2786 G. C. reads: 

"The county surveyor shall keep his office at the county seat in such room 
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or rooms as are provide<l by the county commissioners, which shall be fur
nished, with all necessary cases and other suitable articles, at the expense of 
the county. Such office shall also be furnished with all tools, instruments, 
books, blanks and stationery necessary for the proper discharge of the official 
duties of the county surveyor. The cost and expense of such equipment shall 
be allowed and paid from the general fund of the county upon the approval 
of the county commission.irs. The county surveyor and each assistant and 
deputy shall be allowed his reasonable and necessary expenses incurred in the 
performance of his official duties." 

Section 7181 G. C. (as amended, 107 0. L. 110), reads in part: 

"The county surveyor shall give his entire time and attention to the 
duties of his office and shall receive an annual salary to be computed as fol
lows: * * * Such salary shall be paid monthly out of the general county 
fund upon the warrant of the county auditor and shall be instead of all fees, 
costs, per diem or other allowances, and all other perquisites of whatever 
kind or description whicl:J. any county surveyor may collect or receive. The 
county surveyor shall be the county tax map draftsman, but shall receive no 
additional compensation for performing the duties of such position. When 
the county surveyor performs service in connection with ditches or drainage 
works under the provisions of sections 6442 to 6822, inclusive, of the General 
Code of Ohio, he shall charge and collect the per diem allowances or other 
fees therein-provided for, and shall pay all such allowances and fees monthly 
into the colfnty treasury to the credit of the general county fund The county 
surveyor shall do likewise when he performs services under the provisions of 
sections 28017 to 2814, inclusive, of the General Code of Ohio." 

Before its amendment, the pertinent language of section 7181, which at that 
time designated the county surveyor as county highway superintendent, was as follows 
(106 0. L. 612): 

"The salary above provided for shall cover all services rendered by the 
county highway superintendent to the state, county and townships." 

With reference to the statute in its form as last quoted, it was held by this depart
ment, among other things, in an opinion of September 20, 1915 (Opin. of Atty. Gen. 
for 1915, Vol II, p 1785), as follows: (Syll.) 

"Annual salary provided by section 138 of the Cass highway bill, G. C., 
7181, does not cover services rendered by county surveyor in making tax maps 
under provisions of sections 5551 and 5552, G. C. 

* * * * * * * * 
Salary provided for in section 138 of the Cass highway bill, G. C., 7181, 

does not cover services to private individuals under sections 2807 to 2814, 
G. C., nor does said salary cover the services of county surveyor in the lo
cation and construction of ditches where the cost of such ditches, including 
the engineering expense thereon, is assessed against and paid by the owners 
of land specially benefited. 
* * * * * * * * *" 

Plainly, then, the purpose of the legislature in amending said section was to pro
vide, in as positive terms as might aptly be employed, that the various fees which the 
county surveyor might receive, in addition to the salary provided by said section, 
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should no longer be retained by him, but should be paid into the county treasury; 
and in order that no room shoul~ remain for doubt as to that purpose, the legisl11ture 
at the same time enacted the following (107 0. L. 142): 

"Section 6956-4. The words 'county highway superintendent' found in 
any section of the General Code of Ohio not herein amended or repealed shall 
after the taking effect of this act be read 'county surveyor.' " 

Since the legislature did not, when amending section 7181, expressly amend or 
repeal section 2786, and has not since expressly changed the latter section in any way, 
we are left to a consideration of the question whether said amendment of section 7181 
has the effect of an implied amendment or repeal of section 2786, in so far as this last 
named section relates to expenses of the county surveyor. 

The Ohio rul~ as to repeals by implication is thus stated by the supreme court 
in Railway Co. vs. Pace, 68 0. S. 200, at p. 205 of the opinion: 

"But repeals by implication are not favored, and this court has said in the 
case of Dodge vs. Gridley, 10 Ohio 178: 'Where two affirmative statutes exist, 
one is not to be construed to repeal the other by implication, unless they 
can be reconciled by no mode of interpretation.' " 

It is felt that as to the two statutes now under discussion there is no such incon
sistency in their terms as within the rule just stated indicates an intention to repeal 
section 2786 in so far as relating to expen_ses of the surveyor. However, that point 
need not be discussed in detail, because we have a much broader basis of interpreta
tion on which the statutes are readily reconciled. It will be noted that the amendment 
of section 7181 was enacted as part of the so-called White-Mulcahy highway act. 
In that same art there were important amendments to the two sections immediately 
following section 2786, which said two sections relate respectively to the fixing of an 
annual allowance for the conduct of the surveyor's office, and to the appointment, 
compensation, etc., of deputy surveyors. There was also an am1mrlmPnt. in the same 
act to section 2784 in the matter of surveyor's bond, as well as amendments to certain 
related sections imme<liately following section ilSl. 

In view of the fad that these substantial changes were being made as to the duties 
and powers of the surveyor, and that the legislature was dealing in a comprehensive 
way with the office of county surveyor, it is certainly to be presumed that had the 
legislature intended :-i.ny change in rel::i,ted section 2786, it would have so indicated 
by express action. In other words, the fact that the legislature, when de::iling with 
the subject, amended statutes closely related to section 2786, and did not amend that 
section, furnishes ample circumstantial evidence of an affirmative intent to allow said 
section to stand iv full force and effect . 

Yom· second question is: 

"2. Is the tax map assistant to the county surveyor appointed under 
section 5552, General Code, an 'assistant' or 'deputy' within the meaning 
of that portion of section 2786, General Code, which entitles an assistant 
or deputy to expenses incurred in the performance of his duties?" 

This question of course proceeds upon the assumption that said section 2786 
has not been repealed by implication in so far as it rela\es to the expenses of assistants 
and deputies to t)he county surveyor. That such assumption is correct, is clearly 
shown by the fact that in amending section 7181, as noted in the discussion of your 
first inquiry, the legislature made no mention of assistants and deputies, so that upon 
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no basis could it be claimed that there is an implied repeal of section 2786 in the matter 
of expenses of deputies and assistants. 

Section 5551 G. C. authorizes the county commissioners to appoint the county 
surveyor as tax map draughtsman, and then goes on to enumerate the duties of the 
surveyor in that connection, the surveyor being empowe1ed to employ necessary 
assistants, not exceeding four. Then follows the section referred to by you, reading 
a.a follows: 

"Section 5552. The boa.rd of county commissioners sha.11 fix the salary 
of the draughtsman at not to exceed two thousand dollars per year. They 
shall likewise fix the number of assistants not to exceed four, and fix the 
salary of such assistants at not to exceed fifteen hundred dollars per year. 
The salaries of the draughtsman and assistants sha.11 be paid out of the county 
treasury in the manner as the salary of other county officers are pa.id." 

Of course this section must be read in conjunction with above quoted section 
7181, and as so read the two sections were the subject of an opinion of this depart
ment of date June 7, 1917 (Opinions of Attorney-General, Vol. I, p. 949, 1917), 
wherein it was held: 

"Under the new highway act, which becomes effective on June 25, 1917, 
the assistants to the county surveyor as tax map draftsmen must be furnished 
and pa.id un~r the provisions of sections 5551 and 5552 G. C., the provisions 
of the new act having no effect upon this matter." 

Sut,plementary to this last mentioned opinion, there appears an opinion of this 
department dated July 24, 1917 (Opinion of Attorney-General for 1917, Vol. II, n- 1264), 
wherein it was held, among other things: 

"When the county surveyor acts as tax map draftsman, his deputies are 
provided and paid under the provisions of sections 5551 and 5552 G. C." 

In a memorandum accompanying your inquiries, you indicate a belief that the 
views of this department, as expressed in said two opinions, lead to the conclusion 
that the assistants employed in accordance with sections 5551 and 5552 a.re assistants 
within the meaning of section 2786 G. C., allowing payment of the expenses of assist
ants to the county surveyor. However, it is believed that your impression is erroneoUB. 
It has already been seen that in the opinion of July 24, 1917, it was held that deputies 
were pa.id in accordance with the provisions of sections 5551 and 5552 G. C. It was 
also said in the course of the same opinion: (p. 1265) 

"The duties he perforinB as tax map draftsman a.re not performed as 
county surveyor, but as county tax map draftsman; that is, virtua.lly, two 
positions a.re held by the same person, namely, county surveyor and county 
tax map draftsman. 

In so far as his deputies are concerned for this position, the provisions 
of sections 5551 and 5552 G. C. will control. If he needs a deputy in the 
performance of these duties, the county commissioners may fix the number 
and pay of the sa.nie:) which is pa.id out of the county treasury, as other county 
offiders a.re paid." 

While the distinction thus made as betwe'en the duties of the county surv,e.yor 
and the tax map draughtsman seems somewhat artificial, in view of the mandate of 
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section 7181, that the "county surveyor shall be the county tax map draughtsman," 
yet it must be borne in mind that the legislature, when so amending section 7181 
G. C., saw fit to leave untouched sections 5551 and 5552, although, as has been above 
noted, the legislature in connection with said amendment expressly abolished the 
distinction between "county surveyor'' and "county highway superintendent;" and 
it m\J$1; also be borne in mind that in the earlier forms of sections 5551 and 5552 no 
refere~ce was ma.de to the county surveyor, but to the employment of "an expert 
draughtsman" (See 89 0. L. 220; 94 0. L. 558). Hence, there is ample reason for 
the distinction in question, if resort thereto be necessary in order to give effect to 
the several sections involved; for it is well to keep in mind the principle above referred 
to, that repeals by implication are not favored and are not accomplished, if the stat
utes can be fairly reconciled. 

It follows from the above that inasmuch as the assistants provided for by sec
tions 5551 and 5552 are assistants to the county surveyor in his capacity as tax map 
draught'sma.n, such assistants do not come within the terms of the fust sentence of 
section 2786, reading: 

"The county surveyor and each assistant and deputy shall be allowed 
his reasonable and necessary expenses incurred in the performance of his 
official duties." 

Your third question is: 

"Is an assistant or deputy entitled to board, lodging and automobile 
hire as a part of the expenses provided for by section 2786, General Code?" 

This question was substantially answered as to board and lodging, in an opinion 
of this department of date January 16, 1912 (Annual Report of Attorney-General 
for 1912, Vol. I, p\ 145). The statutory language construed in that opinion was 
"necessary actual expenses," and the conclusion reached wit.h reRpect to such lan
guage was that it permitted the inclusion of such items as meals and lodging. It 
is believed that the same conclusion applies to the words "reasonable and necessary 
expenses," now appearing in section 2786. 

The matter of hiring an automobile by the county surveyor was passed upon 
in an opinion of this department of date_August 24, 1915 (Opinions of Attorney-General 
for 1915, Vol. II, p. 1592), wherein it was held that by virtue of section 2786 the sur
veyor might hire an automobile when necessary in the discharge of his official duties. 
Of course the same is true of deputies and assistants, since section 2786 makes no 
distinction between them and the surveyor in the matter of expenses. 

Your attention is called to section 7200 G. C. (107 0. L. 115), which provides 
in part: 

"The county commissioners may also at their discretion purchase, hire 
or lease automobiles, motorcycles or other conveyances and maintain the 
same for the use of the county surveyor and his assistants when on official 
business." 

This language of course does not have a direct bearing on your inquiry, because 
it relates to a rather comprehensive plan for an established "transportation system" 
to be provided on the initiative and within the discretion of the commissioners. How
ever, it is thought proper to make mention of the section as a matter of information 
in connection with your third inquiry. 
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In conformity with the foregoing, your first and third questions are answered in 
the affirmative and your second question in the negative. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

691. 

WEIGHTS AND MEASURES-SALE OF COMMODITIES "BY THE BAS
KET" NOT PROHIBITED BY SECTION 13128 G. C., 108 0. L., 556. 

The sale of commodities "by the basket" is not prohibited by section 13128 G. C., 
108 0. L., 556. 

Co1uMn:us, Omo, October 11, 1919. 

HoN. G. G. RoETZEL, Prosecuting Attorney, Akron, Ohio. 
DEAR Sm:-Your letter of recent date inquiring whether section 13128 G. C. 

(108 0. L., 556), prohibits the selling of commodities ''by the basket" without hav
ing the net weight stamped on the basket, was duly received. 

The section as amended reads as follows: 

"Whoever puts up or packs goods or articles sold by weight or count 
into a sack, bag, barrel, case or package, or whoever puts up or fills a bottle, 
barrel, keg, drum, can or other container with any commodity sold or offered 
for sale by liquid measure, shall mark thereon in plain figures and letters 
the exact quantity of the contents thereof in terms of weight, measure or numer
ical count; provided, however,. that reasonable tolerances and variations and 
also exemptions as to small packages shall be established by rules made by 
the secretary of agriculture and shall conform to those of the federal law, 
and provided, further, that this act shall not apply to such packages, or con
tainers, weighed, put up, packed or filled in the presence of the customer. 

Whoever, with intent to defraud, transfers a brand, mark or stamp 
placed upon a case or package by a manufacturer to another case or pack
age, or with like intent, repacks a case or package so marked, branded or 
stamped, with goods or articles of quality inferior to those of such manu
facturer shall be deemed guilty of a violation of this section. 

Any article or commodity packed or sold by weight shall be sold by net 
weight only, and no wood, paper, burlap, cord, paraffin or other substance 
used for wrapping or packing, shall be included as a part of the weight of such 
ccmmodity sold. 

Provided, however, that nothing in this section shall prohibit making • 
a reasonable separate charge for any wrapper or container used in packing 
or preparing such article or commodity for sale, if such be agreed to by the 
purchasers of said article or commodity at time of sale. Any person, firm, com
pany, corporation or agent, who fails to comply with any provision of this 
act, shall be fined not less than twenty-five dollars ($25.00) nor more than 
five hundred dollars (8500.00)." 

The foregoing sectioil, it will be observed, applies only to goods or articles sold 
by "weight" or "count," and not to goods sold by the "basket." There is no statute 
fixing, either expressly or by implication, the size of baskets as such, or prescribing 
the number of pounds that must be packed in a basket, such as section 6415 G. C. 
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which fixes the interior dimensions and capacities of the peck, half-peck, quarter
peck, quart and pint measures, and section 6418 G. C. which prescribes the number 
of pounds of several different commodities that must be contained in a bushel. 

Section 6418-1 G. C. (enacted originally in 102 0. L., 42), and as amended in 
103 0. L., 136, and providing that certain articles therein mentioned shall be sold by 
avoirdupois weight or numerical count, unless otherwise agreed in writing, may also 
be referred to. The amendatory section was held unconstitutional in re Steube, 91 
0. S., 135, and while no mention was made of the original enactment, nevertheless 
the decision is equally applicable thereto, because the objectionable provision of the 
amendatory section, namely, the one requiring an agreement in writing before a sale 
other than by weight or count can be made, also appears in the original section. 

You are therefore advised that it is not unlawful under section 13128 G. C. to 
sell commodities "by the basket" without having the net weight of the commodity 
stamped thereon. · 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

692. 

APPROVAL OF BOND ISSUE OF MONROE TOWNSHIP RURAL SCHOOL 
DISTRICT, LOGAN COUNTY, OHIO, IN SUM OF $15,000. 

Industrial Commission of Ohio, Columbus, Ohio 

C0Lu:1rnus, OHio, October 11, 1919. 

693. 

APPROVAL OF BOND ISSUE, WEST LIBERTY VILLAGE SCHOOL DISTRICT, 
LOGAN COCXTY, OHIO, IN" SUM OF 85,000. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLmrnvs, OHio, October 11, 1919. 

694 

APPROVAL OF BOND ISSUE OF WEST LIBERTY VILLAGE SCHOOL DIS
TRICT, LOGAX COUXTY, OHIO, IX SUM OF 890,000. 

Industrial Commission of Ohio, Columbus, Ohio 

Co1;arnt:s, OHio, October 11, 1919. 
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695. 

APPROVAL OF LEASE TO S. L. WILGUS FOR CONSTRUCTING DOCK 
LANDING AT INDIAN LAKE, omo, VALUATION BEING $500.00. 

CoLuMBus', Omo, October 11, 1919. 

RoN. JOHN I. MILLER, Superintendent of Public Works, Columbus, Ohw. 
DEAR Sm:-I have your letter of this date transmitting for my approval lease 

in triplicate form to S. L. Wilgus of Russels Point, Ohio, covering permission to con
struct and maintain a board walk and dock landing along the water front of Indian 
Lake, valuation fixed being $500.00. 

I see no objection to the execution of the lease recited in your letter, and I am 
therefore returning the triplicate copies with my approval. 

However, I think it would be well for you to write to Mr. Wilgus when forward
ing the leaee that the state assumes no responsibility whatever in the matter of liti
gation now pending between Mr. Wilgus and Mr. Tarr. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

696. 

DISAPPROVAL BOND ISSUE, ROAD IMPROVEMENT IN MERCER 
COUNTY, omo, IN THE SUM OF $39,000. 

COLUMBUS, Omo, October 16, 1919. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

RE-Bonds of Mercer county, for the improvement of Wooster road, 
in the amount of $39,000. 

I have examined the transcript of the proceedings of the county commissioners 
and other officers r~tive to the above bond issue and decline to approve the validity 
of sa\id bonds for the following reasons: 

(1) The transcript reveals tbAt the county commissioners failed to publish, 
for the required length of time before the hearing of objections to said improvement, 
the notice required by section 6912 G. C. The langu.p,ge of this section is that such 
notice shall be published "once a week for two consecutive weeks." The hearing 
WM held June 14, 1919; the notice was published in the "Mercer County Standard" 
on June 6th :md June 13th of the same year. Two full weeks, or fourteen days, 
should have interven~d between the first publication and the date of the hearing. 

In the case of Fenner vs. City of Cincinnati, 8 N. P. 340, Judge Smith, of the 
superior court of Cincinnati, in special term, held: (quoting from the syllabus) 

"Where a statute provides that municipal bonds can only be issued 
'After advertising the same for sale once per week for four consecutive weeks 
of the same day of the week in some newspaper of general circulation in 
such city,' no sale of such bonds can be had until notice of four weeks or 
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twenty~ight days shall have been given; and the statute is not complied 
with where an advertisement is inserted on the 8th, 15th, 22nd and 29th 
of the month calling for sealed bids to be submitted on or before 12 o'clock 
on the 31st." 

This decision was reversed by the same court in general term (see same Report, 
p. 342). The supreme court of Ohio on October 15, 1901, in case No. 7473, without 
reported opinion, reversed the judgment of the superior court and affirmed the judg
ment of Judge Smith rendered in special term. Therefore, the rule laid down by 
Judge Smith must be taken as the holding of the supreme court of Ohio. 

I believe that the interpretation laid down by Judge Smith in the case referred 
to is applicable to the language used in section 6912 G. C., and that the notice there 
required must be published once a week for two full weeks or fourteen days prior to 
the hearing. 

(2) The transcript shows that the notice of the hearing of July 28, 1919, upon 
the schedule of estimated assessments was published on the 18th and 25th days of 
July in the "Mercer County Standard." Section 6922 G. C. rnquires this notice to 
be published "once each week for two consecutive weeks." For the reasons stated 
in the pre~ding paragraph I do not believe the notice given meets the requirements 
of section 6922 G. C. 

(3) The resolution of February 3, 1919, fails to determine the kind of the im
provement, an,tl this omission is not cured by l\llY subsequent resolution of the county 
commissioners. 

For the f#lVeral reasons set forth above, I am of the opinion that the bonds above 
described are not valid obligations of Mercer county, and advise that you decline to 
accept them. 

Respectfully, 
JOHN G. PRICE, 

AUarney-General. 

697. 

DISAPPROVAL OF BOND ISSUE FOR ROAD IMPROVEMENT, MERCER 
COUNTY, OHIO, IN THE SUM OF $6,600. 

CoLUMBus, Omo, October 16, 1919. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

RE-Bonds of Mercer county, for the improvement of Crone road, in 
the amount of $6,600. 

I have examined the transcript of the proceedings of the county commissioners 
and other officers relative to the above bond issue and decline to approve the val
idity of said bonds for the following reasons: 

(I) The transcript reveals that the county commissioners failed to publish, 
for the req~ired length of time before the hearing of objections to said improvement, 
the ~otice required by section 6912 G. C. The language of this section is that such 
notice shall be pu_blished "once a week for two consecutive weeks." The hearing 
was held July 12, 1919; the notice was published in the "Celina Democrat" on July 
4th and July 11th of the same year. Two full weeks or fourteen days should have 
intervened between the first publication and the date of the hearing. 
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In the case of Fenner vs. City of Cincinnati, 8 N. P. 340, Judge Smith, of the su
perior court of Cincinnati, in special term, held (quoting from the syllabus): 

"Where a statute provides that municipal bonds can only be issued 
'After advertising the same for sale once per week for four consecutive weeks 
of the same day of the week in some newspaper of general circulation in 
such city,' no sale of such bonds can be had until notice of four weeks or 
twenty-eight days shall have been given; and the statute is not complied 
with where an advertisement is inserted on the 8th, 15th, 22d and 29th of 
the month calling for sealed bids to be submitted on or before 12 o'clock 
on the 31st." · 

This decision was reversed by the same court in general term (see same Report, 
p. 342). The supreme court of Ohio on October 15, 1901, in case No. 7473, without 
reported opinion, reversed the judgment of the superior court and affirmed the judg
ment of Judge Smith rendered in special term. Therefore, the rule laid down by 
Judge Smith must be taken as the holding of the supreme court of Ohio. 

I believe that the interpretation laid down by Judge Smith in the case referred 
to is applicable to the language used in section 6912 G. C., and that the notice there 
required must be published once a week for two full weeks or fourteen days prior to 
the hearing. 

(2) The transcript shows that the notice of the hearing of July 28, 1919, upon 
the schedule of estimated assessments was published on the 18th and 25th days of 
July in the "Mercer County Standard." Section 6922 G. C. requires this notice 
to be published "once each week for two consecutive weeks." For the reasons stated 
in the preceding paragraph I do r.ot believe the notice given meets the requirements 
of section 6922 G. C. 

(3) The resolution of June 6, 1919, fails to determine the kind of the improve
ment, and this omission is not cured by any subsequent resolution of the county com
missioners. 

For the several re::tsons set forth /l,bove, I am of the opinion tl\at {,he bonds above 
described are not valid obligations of Mercer county, and advise that you decline to 
accept them. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

698. 

DISAPPROVAL BOND ISSUE, ROAD IMPROVEl\illNT IN MERCER COU:i\TY, 
OHIO, IN THE SUM OF $13,200.00. 

CoLUMBcs, Omo, October 16, 1919. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

RE:-Bonds of Mercer county, for the improvement of Hoenning Road, 
in the amount of $13,200.00. 

I have examined the transcript of the proceedings of the county commissioners 
and other officers relative to the above bond issue and decline to approve the validity 
of said bonds for the following re11,sons: 

https://13,200.00
https://13,200.00
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(1) The transcript reveals that the county commissioners failed to publish, 
for the required length of time before the heuring of. objections to said improvement, 
the notice required by section 6912 G. C. The language of this section is that such 
notice shall be published "once a week for two consecutive weeks." The hearing 
was held July 11, 1919; the notice was published in the "Celina Democrat" on July 
4th and July 11th of the same year. Two full weeks or fourteen days should have 
intervened between the first publication and the date of the hearing. 

In the case of Fenner vs. City of Cincinn.iti, 8 X. P. 340, Judge Smith, of the super
ior court of Cincinnati, in special term, held: (Quoting from the syllabus.) 

"Where a statute provides that municipal bonds can only be issued 
'after advertising the same for sale once each week for four consecutive weeks 
of the same day of the week in some newspaper of general circulation in such 
city,' no sale of such bonds can be had until notice of four weeks or twenty
eight days shall have been given; and the statute is not comp~ied with where 
an advertisement is inserted on the 8th, 15th, 22d and 29th of the month 
calling for sealed bids to be submitted on or before 12 o'clock on the 31st." 

This decision was reversed by the same court in general term (see same Report, p. 
342). The supreme court of Ohio on October 15, 1901, in case Xo. 7473, without 
reported opinion, reversed the judgment of the superior court and affirmed t.he judg
ment of Judge Smith rendered in speci,al term. Therefore, the rule laid down by 
Judge Smith must be taken as the holding of the supreme court of Ohio. 

I believe that the interpretation laid down by Judge Smith in the case referred 
to is applicable to the language used in section 6912 G. C., and that the notice there 
required must be published once a week for two full weeks or fourteen days prior to 
the hearing. 

(2) The transcript shows that the notice of the hearing of July 31, 1919, upon 
the schedule of estimated assessments was published on the 18th and 25th days of 
July in the ":VIercer County Standard." Section 6922 G. C. requires this notice to 
be published "once each week for two consecutive weeks." For the reasons stated 
in the preceding paragraph I do not believe the notice given meets the requirements 
of section 6922 G. C. 

(3) The resolution of April 25, 1919, fails to determine t'he kind of the improve
ment, and this ommission is not cured by any subsequent resolution of the county 
commissioners. 

For the several reasons se't forth above, I am of the opinion that the bonds above 
described are not valid obligations of Mercer county, and advise that you decline to 
accept them. 

Respectfully, 
JOHN G. PRICE, 

Attarney-General. 
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699. 

DISAPPROVAL BOND ISSUE, ROAD IMPROVEMENT MERCER COUNTY, 
OHIO, IN THE SUM OF $3,900.00. 

COLUMBUS, Oa10, October 16, 1919. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN: 

RE:-Bonds of Mercer county, for the improvement of Malick road, 
in the amount of $3,900.00. 

I have examined the transcript of the proceedings of the county commissioners 
and other officers relative to the above bond issue and decline to approve the validity 
of said bonds for the following reasons: 

(1) The transcript reveals that the county commissioners failed to publish, for 
the required length of time before the hearing of objections to said improvement, 
the notice required by section 6912 G. C. The language of this section is that such 
notice shall be published "once a week for two consecutive weeks." The hearing 
was held June 28, 1919; the notice was published in the "Mercer County Standard" 
on June 20th and June 27th of the same year. Two full weeks or fourteen days should 
have intervened between the first publication and the date of the hearing. 

In the case of Fenner vs. City of Cincinnati, 8 N. P. 340, Judge Smith, of the super
ior court of Cincinnati, in special term, held (quoting from the syllabus): 

"Where a statute provides that municipal bonds can only be issued 
'after advertising the same for sale once per week for four consecutive weeks 
of the same day of the week in some newspaper of general circulation in such 
city,' no sale of such bonds can be had until notice of four weeks or twenty
eight days shall have been given; and the statute is not complied with where an 
advertisement is inserted on the 8th, 15th, 22d and 29th of the month calling 
for sealed bids to be submitted on or before 12 o'clock on the 31st." 

This decision was reversed by the same court in general term (see same report, 
p. 342). The Supreme Court of Ohio on October 15, 1901, in Case No. 7473, without 
reported opinion, reversed the judgment of the superior court and affirmed the judg
ment of Judge Smith rendered in special term. Therefore, the rule laid down by Judge 
Smith must be taken as the holding of the Supreme Court of Ohio. 

I believe that the interpretation laid down by Judge Smith in the case referred 
to is applicable to the language used in section 6912 G. C., and that the notice there 
required must be published once a week for two full weeks or fourteen days prior to 
the hearing. 

(2) The transcript shows that the notice of the hearing of July 16, 1919, upon 
the schedule of estimated assessments was published on the 4th and 11th days of July 
in the "Celina Democrat." Section 6922 G. C. requires this notice to be published 
once each week for two consecutive weeks." For the reasons stated in the preceding 
paragraph I do not believe the notice given meets the requirements of section 6922 
G.C. 

(3) The resolution of June 6, 1919, fails to determine the kind of improvement 
and this omission is not cured by any subsequent resolution of the county commis
sioners. 

For the several reasons set forth above, I am of the opinion that the bonds above 

https://3,900.00
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described are not valid obligations of Mercer county, and advise that you decline to 
accept them. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

700. 

DISAPPROVAL BOND ISSUE, ROAD IMPROVEMENT IN MERCER 
COUNTY, OHIO, IN THE SUM OF $7,600. 

Counrnus, Omo, October 16, 1919. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

RE-Bonds of Mercer county, for the improvement of Dellinger Road, 
in the amount of $7,600. 

I have examined the transcript of the proceedings of the county commissioners 
and other officers relative to the above bond issue and decline to approve the validity 
of said bonds for the following reasons: 

(1) The transcript reveals that the county commissioners failed to publish, for 
the required length of time before the hearing of objections to said improvement, the 
notice required by section 6912 G. C. The language of this section is that such notice 
shall be published "once a week for two consecutive weeks." The hearing was held 
June 14, 1919; the notice was published in the "Mercer County Standard" on June 
6th and June 13th of the same year. Two full weeks or fourteen days should have 
intervened between the first publication and the date of the hearing. 

In the case of Fenner vs. City of Cincinnati, 8 N. P. 340, Judge Smith, of the su
perior court of Cincinnati, in special term, held: (quoting from the syllabus) 

"Where a statute provides that municipal bonds can only be issued 'after 
advertising the same for sale once per week for four consecutive weeks of 
the same day of the week in some newspaper of general circulation in such 
city,' no sale of such bonds can be had until notice of four weeks or twenty
eight da.ys shall have been given; and the statute is not complied with where 
an advertisement is inserted on the 8th, 15th, 22d and 29th of the month 
calling for sealed bids to be submitted on or before 12 o'clock on the 31st." 

This decision was reversed by the same court in general term (see same report, 
p. 342). The Supreme Court of Ohio on October 15, 1901, in Case No. 7473, without 
reported opinion, reversed the judgment of the superior court and affirmed the judg
ment of Judge Smith rendered in special term. Therefore, the rule laid down by 
Judge Smith must be taken as the holding of the Supreme Court of Ohio. 

I believe that the interpretation laid down by Judge Smith in the case referred 
to is :.1pplicable to the language used in section 6912 G. C., and that the notice there 
required must be published once a week for two full weeks or fourteen days prior to 
the hearing. 

(2) The transcript shows that the notice of the hearing of July 12, 1919, upon 
the schedule of estimated assessments was published on the 4th and 11th days of July 
in the "Mercer County Standard." Section 6922 G. C. requires this notice to be pub
lished "once each week for two consecutive weeks." For the reasons stated in the pre-
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ceding paragraph I do not believe the notice given meets the requirements of section 
6922 G. C. 

(3) The resolution of April 11, 1919, fails to determine the kind of the improve
ment, and this omission is not cured by any subsequent resolution of the county com
missioners. 

For the several reasons set forth above, I am of the opinion that the bonds 
above described are not valid obligations of Mercer county, and advise that you de
cline to aGcept them. 

Respectfully, 
JOHN G. -PRICE, 

Attorney-General. 

701. 

DISAPPROVAL BOND ISSUE, ROAD IMPROVEMENT IN MERCER 
COUNTY, OHIO, IN THE SUM OF $15,500. 

C0Lu11mus, Omo, October 16, 1919. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

RE-Bonds of Mercer county, for the improvement of Will Road, in 
the amount of $15,500. 

I have examined the transcript of the proceedings of the county commissioners 
and other officers relative to the above bond issue and decline to approve the validity 
of said bonds for the following reasons: 

(1) The tr::mscript reveals that the coUJ1ty commissioners failed to publish, for 
the required length of time before the hearing of objeGtions to said improvement, the 
notice required by section 6912 G. C. The language of this section is that such notice 
shall be published "once a week for two consecutive weeks." The hearing was held 
June 29, 1919; the notice was published in the "Mercer County Standard" on June 
20th and 27th of the same year. Two full weeks or fourteen days should have inter
vened between the first publication and the date of the hearing. 

In the case of Fenner vs. City of Cincinnati, 8 N. P. 340, Judge Smith, of the su
perior court of Cincinnati, in special term, held: (quoting from the syllabus) 

"Where a statute-provides that municipal bonds can only be issued 'after 
advertising the same for sale once each week for four consecutive weeks of the 
same day of the week in some newspaper of general circulation in such city,' 
no sale of such bonds can be had until notice of four weeks or twenty-eight 
days shall have been given; and the statute is not complied with where an ad
vertisement is inserted on the 8th, 15th, 22d and 29th of the month calling 
for sealed bids to be submitted on or before 12 o'clock on the 31st." 

This decision was reversed by the same court in general term (see same report, 
p. 342.) The Supreme Court of Ohio on October 15, 190._, in Case No. 7473, without 
reported opinion, reversed the judgment of the superior court and affirmed the judg
ment of Judge Smith rendered in special term. Therefore, the rule laid down by Judge 
Smith must be taken as the holding of the Supreme Court of Ohio. 

I believe that the interpretation laid down by Judge Smith in the case referred 
to is applicable to the language used in section 6912 G. C., and that the notice there 
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required must be published once a week for two full weeks or fourteen days prior to 
the hearing. 

(2) The transcript shows that the notice of the hearing of July 16, 1919, upon 
the schedule of estimated assessments was published on the 4th and 11th days of 
July in the "Celina Democrat." Section 6922 G. C. requires this notice to be published 
"once each week for two consecutive weeks." For the reasons stated in the preceding 
paragraph I do not believe the notice given meets the requirements of section 6922 
G.C. 

(3) The resolution of June 13, 1919, fails to determine the kind of the improve
ment, and this omission is not cured by any subsequent resolution of the county com
missioners. 

For the several reasons set forth above, I am of the opinion that the bonds above 
described are not valid obligations of :\forcer county, and advise that you decline to 
accept them. 

Respectfully, 
JOHN G. PrucE, 

Attorney-General. 

702. 

DISAPPROVAL BOND ISSUE, ROAD I:.\IPROVEMRNT IN :MERCER COUNTY, 
OHIO, IN THE SUM OF $19,300. 

Courirnus, Omo, October 16, 1919. 

Industrial Commission of Ohio, Columbus Ohio. 
GENTLEMEN:-

RE-Bonds of Mercer county, for the improvement of Watkins road, 
in the amount of 819,300. 

I have examined the transcript of the proceedings of the county commissioners 
and other officers relative to the above bond issue and decline to aJJpruve the validity 
of said bonds for the following reasons: 

(1) The transcript reveals that the county commissioners failed to publish, 
for the required length of time before the hearing of objections to said improvement, 
the notice required by section 6912 G. C. The language of this section is that such 
notice shall be published "once a week for two consecutive weeks." The hearing 
was held June 28, 1919; the notice was published in the "Mercer County Standard" 
on June 2oth and June 27th of the same year. Two full weeks or fourteen days should 
have intervened between the first publication and the date of the hearing. 

In the case of Fenner vs. City of Cincinnati, 8 N. P. 340, Judge Smith, of the superior 
court of Cincinnati, in special term, held: (quoting from the gyllabus) 

"Where a statute provides that lllUnicipal bonds can only be issued 
'after advertisin~ the same for sale on:ee per week for four consecu✓tive weeks 
of the same day of the week in some newspaper of general circulation in 
such city,' no saie of such bonds can be had until notice of four weeks, or 
twenty-eight days shall have been given; and the statute is not complied 
with where an advertisement is in.'lerted on the 8th, 15th, 22nd and 29th 
of the month calling for sealed bids to be submitted on or before 12 o'clock 
on the 31st." 

This decision was reversed by the same court in general term (See same Report, p 
342). The supreme court of Ohio on Octdb,er 15, 1901, in case No. 7473, without 
reported opinion, reversed the judgment of the superior court and affirmed the judg-

9-Vol. II-A. G. 



1298 OPINIONS 

ment of Judge Smith rendered in special term. Therefore the rule laid down by 
Judge Smith must be taken as the holding of the supreme court of Ohio. 

I believe that the interpretation laid down by Judge Smith in the case referred 
to is applicable to the language used in section 6912 G. C., and that the notice there 
required must be published once a week for two full weeks or fourteen days prior to 
the hearing. 

(2) The transcript shows that the notice of the hearing of July 17, 1919, upon 
the schedule of estimated assessments was published on the 4th and 11th days of 
July in the "Celina Democrat." Section 6922 G. C. requires this n,otice to be pub
lished "once each week for two consecutive weeks." For the reasons stated in the 
preceding paragraph I do not believe the notice given meets the requirements of 
section 6922 G. C. 

(3) The resolution of April 11, 1919, fails to determine the kind of the improve
ment, and this omission is not cured by any subsequent resolution of the county com
missioners. 

For the several reasons set forth above, I am of the opinion that the bonds above 
described are not valid obligatio~s of Mercer counfi_y, and advise that you declinA 
to accept them. 

Respectfully, 
JOHN G. PRICE, 

· Attorney-Generai. 

703. 

DISAPPROVAL BOND ISSUE, ROAD IMPROVEMENT IN MERCER COUNTY 
OHIO, IN THE SUM OF $6,600. 

CoLUMBus, Omo, October 16, 1919. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

RE-Bonds of Mercer county, for the improvement of Homan road, 
in t.he amount of $6,600. 

I have examined the transcript of the proceedings of the cou.nty commissioners 
and other officers relative to the above bond issue and decline to approve the validity 
of said bonds for the following reasons: 

(1) The transcript reveals that the county commissioners failed to publish, for 
the required length of time before the hearing of objections to said improvement, the 
notice required by section 6912 G. C. The language of this section is that such notice 
shall be published "once a week for two consecutive weeks." The hearing was held 
June 28, 1919; the notice was published in the "Mercer County Standard" on June 
20th and June 27th of the same yea,. Two full weeks or fourteen days should have 
intervened between the first publication.and the date of the hearing. 

In 1jhe case of Fenner vs. City of Cincinnati, 8 N. P. 340, Judge Smith, of the 
superior court of Cincinnai, in special term, held: (quoting from the syllabus) 

"Where a statute provides that municipal bonds can only be issued 
'After advertising the same for sale once per week for four consecutive weeks 
of the same day of the week in some newspaper of general circulation in 
such city,' no sale of such bonds can be had until notice of four weeks or 
twenty-eight days shall have been given; and the statute is not complied with 
where an advertisement is inserted on the 8th, 15th, 22nd and 29th of the 
month calling for sealed bids to be submitted on or before 12 o'clock on 
the 31st." 
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This decision was reversed by the same court in general term (see same Report, p. 
342). The supreme court of Ohio on October 15, 1901, in case No. 7473, without 
reported opinion, reversed the judgment of the superior court and affirmed the judg
ment of Judge Smith rendered in special term. Therefore the rule laid down by 
Judge Smith must be taken as the holding of the supreme court of Ohio. 

I believe that the interpretation laid down by Judge Smith in the case referred 
to is applicable to the language used in section 6912 G. C., anp that the notice there 
required must be published once a week for two full weeks or fourteen days prior to 
the hearing. 

(2) The transcript shows that the notice of the hearing of July 17, 1919, upon 
the schedule of estimated assessments was published on the 4th and 11th days of 
July in the "Celina Democrat." Section 6922 G. C. requires this notice to be pub
lished "once each week for two consecutive weeks." For the reasons stated in the 
preceding paragraph I do not believe the notice given meets the requirements of 
section 6922 G. C. 

(3) The resolution of June 13, 1919, fails to determine the kind of the improve
ment, and this omission is not cured by any subsequent resolution of the county com
missioners. 

For the several reasons set forth above, I am of the opinion that the bonds above 
described are not valid obligations of Mercer County, and advise that you decline 
to accept them. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

704. 

DISAPPROVAL BOND ISSUE, ROAD IMPROVEMENT IN MERCER 
COUNTY, OHIO, IN THE SUM OF $2,000. 

COLUMBUS, Omo, October 16, 1919. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

RE-Bonds of Mercer county, for the improvement of Jones road, in 
the amount of $2,000. 

I have examined the transcript of the proceedings of the county commissioners 
and other officers relative to the above bond issue and decline to approve the validity 
of said bonds for the following reasons: 

(1) The transcript reveals that the county commissioners filled to publish, 
for the required length of time before the hearing of objections to said improvement, 
the notice required by section 6912 G. C. The language of this section is that such 
notice shall be published "once a week for two consecutive weeks." The hearing 
was held July 11, 1919; the notice was published in the "Celina Democrat" on July 
4th and July 11th of the same year. Two full weeks or fourteen days should have 
intervened between the first publication and the date of the hearing. 

In the case of Fenner vs. City of Cincinnati, 8 N. P. 340, Judge Smith, of the su
perior court of Cincinnati, in special term, held: (quoting from the syllabus) 

"Where a statute provides that municipal bonds can only be issued 
'After advertising the same for sale once per week for four consecutive weeks 
of the same day of the week in some newspaper of general circulation in 
such city,' no sale of such bonds can be had until notice of four weeks or 
twenty-eight days shall have been given; and the statute is not complied 
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with where an advertisement is inserted on the 8th, 15th, 22d and 29th of 
the month ralling for senled bidE to be submitted on or before 12 o'olook on 
the 31st." 

This deoh,ion was reversed by the same court in general term (See same Report, 
p. 342). The supreme court of Ohio on October 15, 1901, in case No. 7473, without 
reported opinion, reversed the judgment of the superior court and affirmed the judg
ment of Judge Smith rendered in special term. Therefore the rule laid down by 
Judge Smith must be taken as the holding of the supreme court of Ohio. 

I believe that the interpretation laid down by Judge Smith in the case referred 
to is applicable to the language used in section 6912 G. C., and that the notice there 
required must be published once a week for two full weeks or fourteen days prior to 
the hearing. 

(2) The transcript shows that the notice of the hearing of July 31st, 1919, upon 
the schedule of estimated assessments was published on the 18th and 25th days of 
July in the "Mercer County Standard." Section 6922 G. C. requires this notice to 
be published "once each week for two consecutive weeks." For the reasons stated 
in the preceding paragraph I do not believe the notice given meets the requirem~nts 
of section 6922 G. C. 

(3) The resolution of April 25, 1919, fails to determine the kind of the improve
ment, and this omission is not cured by any subsequent resolution of the county com
missioners. 

For the several reasons set forth above, I am of the opinion that the bonds above 
described are not valid obligations of Mercer county, and advise that you decline to 
accept them. 

Respectfully, 
JOHN G: PRICE, 

Attorney-General. 

705. 

PRIMARIES-NOMINATIONS OF CANDIDATES FOR MEMBERS OF 
BOARD OF EDUCATION SHALL BE HELD IN EACH COUNTY ON 
SECOND TUESDAY IN AUGUST OF ODD NUMBERED YEAR8-
APPLICABLE TO CHARTER CITIES-HOW NOMINATIONS ARE 
MADE WHERE NO NOMINATING PETITION OR DECLARATION 
OF CANDIDACY HAS BEEN FILED. 

1. Primaries to nominate candidates for a member of a board of education shall 
be held in each county at the usual polling places on the second Tuesday in August of the 
odd numbered years under the provisions of sections 4963 and 4969-1 G. C., and the pro
visions of such sections apply in a charter city jor the nomination of members of boards 
oj education. 

2. Where nominations are sought to be made at any primary election, and for which 
no nominating petition or declaration of candidacy has been filed within the time pres~ 
cribed, if a person's name appears on at least eight per cent of all the ballots voted at such 
primariJ election, then such person shall be considered as being d'lily nominated and his 
name should be placed upon the ballot for the following November election. 

CoLuMBus, Omo, October 17, 1919. 

HoN. LouIS H. CAPELLE, Prosecuting Attorney, Cincinnati, Ohio. 
DEAR Srn:-Acknowledgment is made of the receipt of a letter from your office 

signed by Mr. Charles W. Baker, assistant prosecuting attorney, which reads as fol
lows: 
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"I am enclosing to you copies of two letters received from the board of 
deputy state supervisors and inspectors of elections, together with a reques•, 
for an opinion from our office. I enclose also copy of ballot used at the pri
mary. This ballot was of the type furnished by the secretary of state for 
use in the election. In view of the fact that the board of elections has acted 
upon an opinion of Mr. Hildebrant, secretary of state in 1915, we feel that it is 
a matter that the Attorney-General of Ohio should pass upon. 

While the statement of facts appears very fully in Mr. H.'s letter, 
nevertheless we wish to say that the primary ballots contain no names. The 
other candidates, aside from Mr. F. were nominated by petition. Mr. F.'s 
name was written in at the time of the primary without any nomination 
petitions being filed and without any party designation. The numbers of 
the statutes of the General Code appear very fully in Mr. H.'s letter.'' 

Due to the importance of the question submitted, and in order to take notice of 
all the facts bearing upon the case, the letters of the clerk of the board of deputy state 
supervisors of elections of Hamilton county to the prosecuting attorney of that county, 
and the protest against the candidacy of l\fr. F., as made by Mr. S. H. under date of 
October 1st to the board of elections of Hamilton county, are herewith given in full: 

"October 2, 1919. 
Hon. Louis H. Capelle, Prosecuting Attorney, Cincinnati, Ohio. 

My dear Sir:-. 
I am directed by the board of deputy state supervisors to transmit to 

you herewith a copy of letter received from S. H. and to request an opinion 
from you on the same. 

I might add for your information that in 1915, Charles Q. Hildebrant, 
secretary of state, rendered a verbal opinion to the board at that time di
recting them to print a bbnk ballot for members of board of education for the 
Cincinnati school district when ro petitions ha.cl been filed for these cffices. 
We have followed that opinion since and in the recent primary rlection, held 
August 12, 1919, J. G. F.'s name was written on the blank ballot in excess of 
the 8 per cent requirccl by section 4984-1. We therefore concludr.d t,hat 
he wa.s nominated and have ordered the printer to print his name on the 
ballot for the coming N'ovember election. 

I may also add that the specifications under which these ballots s,re 
being prin'ted, call for them to be delivered at the office of this board by the 
third day of October. This is done in order to meet the requirements of the 
absent voter's law which make it necessary to have the ballots on hand at 
least thirty days before the election. 

Respectfully submitted, 
(Sigurd) S. A. B __________ . 

Clerk." 

"Cincinnati, Ohio, October 1, 1919. 
The Board of Elections, Cincinnati, Ohio. 

GENTLEMEN:-

Addressing myself to you purely in my private capacity as an elector 
and taxpayer will say that I understand that you are contemplating placing 
:\Ir. F.'s name on the non-partisan ballot for members of the school board 
or board of education for the Cincinnati school district. As an elector and tax
.payer I wiEh to protest against such action on your part and to request that 
this course be not followed without first securing the opinion of the prosecuting 
attorney as to the legality of such action. 
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This protest is based upon the view which I entertain to the effect that 
Mr. F. has not been properly nominated for such office. I am advised that 
Mr. F. has filed no nominating petitions. Nor was he a party candidate nomi
nated at either the · republican or democratic primaries. Those who are 
supporting his candidacy claim his n9mination by reason of the votes he re
ceived, from all voting at the primaries, upon a ballot which did not purport 
to be either a republican primary ballot or that of any other party, and which 
was used indiscriminately by republicans, democrats, and all others voting at 
the election. In this respect his case differs very materially from that of 
Dr. C., several years ago, as Dr. C. was nominated by writing in his name 
upon the rep'u\)lican primary ballot, and he, therefore, became the republican 
candidate, nominated at a republican primary. 

I do not believe that I need call your attention_ to the fact that the pri
mary election is designed for the nomination of 'party candidates' (G. C. 
4949) and that the can5}idates so nominated thereby become the candidates 
of 'the party no~ting them' (C. G. 4985). Further, only such 'parties' 
may hold primaries as shall have cast the required percentage of votes at 
the preceding general election (G. C. 4949). There would seem to be no such 
thing as a non-partisan primary. This alone would seem to be sufficient to 
exclude Mr. F. but there is another and even stronger rea,son for not print
ing his name on the ballot. 

When the laws regulating the si:r.e and election of the members of boards 
of education in city districts were amended in 1914, see 104 Ohio Laws, the 
legislature amended section 4997 of the General Code to read that all nomina
.tions 'shall be by petition' il}/ltead of reading that such nominations 'may be 
by petition.' This change of the word 'may' to 'shall' leaves no room for 
doubt as to the legislati~e intent, but if there were room for such doubt it would 
be removed by the provisions of section 4999 to the effect that nominations for 
'all other offices' might be by petition. In other words, members of the 
boards of education shall be nominated by petition while the nominations of all 
other offices may be by petition or by primary. 

AB I have already said, I suggest that you obtain an opinion upon this 
matter before the final ballots are prepared since such action would undoubtedly 
avoid injunction proceedings and the delay incident thereto. 

Yours very truly, 
(Signed) S. H.'' 

The board of education of the city school distl'ict of Cincinnati is elected under 
the provisions of sectio; 4698 to section 4997, as provided in senate bill 95, as passed 
by the general assembly of Ohio on April 28, 1913, and filed in the office of the secre
tary of state May 2, 1913, and effective as a law ninety days after the latter date (103 
0. L., 279). In this act section 4997 G. C. reads as follows: 

"Nominations of candidates for the office of member of the board of 
education shall be made by nominating papers signed in the aggregate for 
each candidate by not less tha'n twenty-five qua.lified electors of the school 
district, of either sex, in village districts and in city school districts by not 
less than two per cent. of the electors voting at the next preceding general school 
election in such city school districts.'' 

In the General Code the above nu.mbered section is followed by section 4998, 
which reads as follows: 

"When nominations of candidates for member of the board of education 
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have been made by nomination papers filed with the board of deputy state 
supervisors, as herein provided, such board of deputy state supervisors shall 
publish on two different days prior to the election a list of the names of such 
candidates in two newspapers of opposite politics in the school district, if 
there is such printed and published therein. If no newspaper is printed in such 
school district, the board shall post such list in at least five public places 
therein. (R. S. section 3897a.)" 

By the same general assembly which enacted section 4997 G. C., as given above, 
there was enacted section 4999 G. C., but in another bill which appears in 103 0. L., 
p. 844, said section reading as follows: 

"Nominations of candidates for other officesJ may be made by petition, 
signed for each candidate by qualified electors of the state or the district, or 
county, for which such candidates are nominated, not less in number than one 
for each one hundred persons who voted at the next preceding general election 
in the state, district or county." 

In order to show that sections 4997 and 4999 G. C. do not entirely dovetail into 
each other, attention is invited to the fact that in section 4997 G. C. relative to the 
nominations for the office of member of the board of education in city districts, the 
requirement is "not less than two per cerrt of the electors voting," and based upon 
the next preceding general school election, that is, the election held in the year in which 
school board members were last elected and two per cent to be upon the basis of those 
who voted for school officers, it is noted that section 4999, providing for nominaiions 
by petition for other offices, says that such nominations may be made by petition, 
while section 4997 G. C. uses the word "shall" instead of "may" in the matter of n01ni
nating candidates for board of educ~tion. 

Section 4999 G. C. says the number signing the petitions for other offices shall 
not be less in number than one for each one hundred pel'llons, that is, one per cent, 
and that this shall be hlUlM upon the next prcccdmg general election in the state, thus 
showing there is a wide diverg~nce in both the language and the results of the two sec
tions enumerated. 

Commenting upon this section, the Attorney-General, in Opinion 596, rendered 
September 6, 1917, appearing at page 1676 of the Opinions of the Att-Orney-General 
for that year, Vol. 2, says: 

"Candidates for members of boards of education shall be nominated 
as provided by section 4997 G. C., in which section it is provided that nomi
nations of candidates for office of members of boards of education shall be 
made by nominating papers signed in the aggregate for each candidate by 
not less than twenty-five qualified electors of the school district, of either sex. 

Such nomination papers shall be filed with the board of deputy state super
visors of elections as provided by section 5004 G. C., which reads in part as 
follows: 

'Certificates of nomination and "nomination papers of candidates shall be 
filed as follows: • • • For • • • members of the board of educa
tion, with the board of deputy state supervisors of the county, not less than 
sixty days previous to the date of election; • • *.' 

Section 5032 G. C. provides that the names of candidates for members 
of the board of education of a school district, however nominated, shall be 
placed on one independent and separate ballot without any designation 
whatever except for member of board of education and the number of mem
bers to be elected. 
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Section 5018-1 G. C. provides that where the names of several persons are 
grouped together upon the ballots as candidates for the same office, the 
ballot shall contain, immediately above the names of such candidates, the 
words 'Vote for not more than---.' The blank space shall be filled with 
the number representing the persons who may lawfully be elected to such 
office. 

In your case the word 'th1·ee' will be written in the blank space. 
Section 4998 G. C. provides that when nominations of candidates for mem

bers of the board of education have been made by nomination papers filed 
with the board of deputy state supervisors, then the board of deputy state 
supervisors shall publish, on _two different days prior to the election, a list 
of the names of such candidates in two newspapers of opposite politics in the 
school district, if there be s'uch printed and pqblished therein, and if no news
paper is printed in sq,ch district, the board shall post such list in at least five 
public places therein. 

Section 4839 G. C. provides that all elections for members of boards of edu
cation shall be held on the first Tuesday after the first Monday in Novem
ber of odd numbered years; and section 4839 G. C. provides that the clerk 
of each board of education shall publish a notice of all such elections in a news
paper of general circulation in the district, or post written notices thereof in 
five pq,blic places in the distri:ct at le!l,st ten days before the holding of such 
election, and that such notices shall specify the time and place of election 
and the number of members of the board of education to be elected and the 
term for which they are elected.'' 

It would seem, therefore, that in view of prior holdings of this department, and 
it must be admitted that the language of section 4997 G. C. is plain as to the manner 
and method of nominating candidates for member of the board of education, this is 
the only method by which members of the board of education can be nominated and 
placed upon the ballot, and yet we have tlie following langu,age in section 4963 G. C., 
occurring in the chapter under the title of Primary Elections: 

"Primaries under thi!l chapter to nominate candidates for members of 
the house of representatives in the congress of the United States * * * 
shall be held in each county at the usual polling places on the second Tuesday 
in August of the even numbered years; and primaries under this chapter to 
nominate candidates for township and municipal officers, justices of the 
peace and members of boards of education shall be held in each county at the 
usual polling places on the Sl)Cond Tuesday in August of the odd numbered 
years; provided, however, that in a municipality organized under any of the 
provisions of sections 3515-1 to 3515-71,, both inclusive of the General Code, 
primaries under this chapter to nominate candidates for all offices not pro
vided for in the plan of government under which such municipality is organ
ized shall be held in such municipality at the usual polling places on the same 
day on which primary elections 2.re held to nominate the officers of such mu
nicipality provided for in its plan of government. * * * " (107 0. L., 
p. 400). 

It will be noted that the above section, which appears as a section under the chap
ter on primary elections in the General Code, provides for the nomination of members 
of boards oi education in each county at the usual polling places in the odd numbered 
years and that the same shall also be true in charter cities, of which Cinicnna_ti is one, 
unless such charter provides that members of the board of education shall be nomi
nated and elected at some other time, which cannot be true because the matter of 
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school elections comes entirely within the statutes of the htate and is not an office 
"provided for in the plan of government" in charter cities. 

An examination of section 4963, as amended in 107 0. L., 400, shows that this 
same language relative to primaries for member of the board of education occurs in 
section 4963 prior to ::\larch 31, 1917, when Senate Bill 218 was filed in the office of 
the secretary of state, thu13 being an enactment by the legislature ju.st preceding the 
present general assembly. Senate Bill 218, passed by the gener~~ assembly March 
21, 1917, confained but one single section, which was upon the subject of primaries, 
and is section 4963 G. C., supra, as it now reads. 

We thus have the language of section 4!)!)7, passed in 103 0. L., 279, and the lan
guage here given relative to primaries occurring in section 4963 G. C., as passed in 
107 0. L., 400. Thus four years after the small school board law was passed by the 
legislature of 1913, we have the enactment of the legislature of 1917, providing for 
the primaries for the nomination of members of the board of education in the uneven 
years. 

Section 4997 G. C. occurs in the General Code under the chapter called N'omina
tion of Candidates (Chapter 7), the first section of which reads as follows: 

"Section 4992: Except as provided by the preceding chapter of this title, 
nominations of candidates for public office may be made as herein provided."· 
(103 0. L., 343). 

The preceding chapter referred to is chapter 6, bearing the title of Primary Efcc
tions and in such -chapter occurs section 4963 G. C., supra, providing for the holding 
of primaries for members of boards of education in each county in the odd numbered 
years. Attention is also invited to the following language in the same chapter on pri
mary elections: 

"Section 4969-1: In case of declarations of candidacy for candidates 
for public office in a " * * school district situated in more than one 
county, such declarat,ions shall be filed as a):>oye limited with the board of 
deputy st~~e supervisors of the county co~taining the majority population 
of such * * * school district, which board shall certify the same forth
with to the board or boards of the county or counties containing the other 
parts of such * * * school district. * * * When such board or 
boards of the county or counties containing the other part or parts of such * 
* * * district shall have canvassed the returns of the primary in such 
* * * district received by them they shall certify the result to the board 
of the county containing such majority populat~on which board shall as
certain and declare the result of the 'j)Timary and shall forthwith certify the 
name or names of the successful candidate or candidates to the boardR of 
such other counties to be placed on the official ballot at the election." (106 
0. L., 545). 

It will be noted that section 4969-1 was enacted in 106 0. L., and is thus a later 
statement by the legislature than is section 4997, appearing in 103 0. L., 279. 

In addition to the language of sections 4963 and 4969-1 G. C., as here quoted, 
appearing in chapter 6 under the title of Primary Elections, there appears the follow
ing section in su_ch chapter: 

'·Sec. 4984-1. That in the event of any office for which nominations 
are sought to be made at any primary election, and for which no nominating 
petitions or declarations of candidacy have been filed within the time pres
cribed by law by or in behalf of any candidate of a political party, so that 
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in so far as such office is concerned, there is a vacancy on the primary ballot 
to be nominated, no valid nomination shall be made for such office unless the 
name of the person attempted to be nominated and receiving the highest 
number of votes for said office, shall have been written on at least eight per 
cent of all the ballots containing such vacancy, which have been voted at 
such primary election." (106 0. L., 207.) 

You indicate in your statement of facts that Mr. J. F.'s name was written on 
the blank ballot in excess of the 8 per cent required by section 4984-1, and that no 
petition had been filed for member of the school board prior to such primary, though 
section 4963 G. C. provides for the holding of primaries in each county at the usual 
polling places on the second Tuesday in August of the odd numbered years for the 
purpose of nominating members of boards of education. The rule of 1 .. w is that where 
two sections are in conflict, the one later enacted by the legislature must necessar
ily be presumed to be the last known intent of the general assembly as to what the 
law should be. In the case at hand we have the provisions of section 4963 enacted 
in 104 0. L., and again in 107 0. D., as well as section 4969-1 G. C., enacted in 106 
0. L., both of which sections are of very recent enactment, and the former was re
enacted several times since 1913, providing for the holding of primaries for the nom
ination of candidates for members of boards of education in the odd numbered years 
in each municip,i,lity and each county of the state. 

Under these circumstances it cannot be said, therefore, that section 4997, passed 
in 103 0. L., and appearing in the chapter providing for a nomination of candidates 
by qther methods than the primary, is the only method by which candidates for board 
of education can be nominated. There is a seeming conflict between section 4997 
G. C., passed in 103 0. L., and sections 4963 and 4969-1, enacted by later legislation, 
and both providing for primaries for nominations for candidates for boards of edu
cation in the odd numbered years. This is followed by section 4984-1, a very late 
law passed in 106 0. L., 207, providing that if no nominating petitions have been 
filed, the people can write in at the primary the name or names of certain persons, 
and if such persons receive eight per cent of all the ballots voted at such primary, 
they shall be considered duly nominated and placed upon the ballot for the following 
election. 

Attention is also invited to opinion No. 908, appearing at page 10, Opinions of 
the Attorney-General for 1918, wherein it is held in the syllabus that: 

"Where * * * the deputy state supervisors of elections * * * 
placed the name on the ballot (for member of board of education), and at 
the election the person received the highest number of votes, he was duly 
elected as a member of said board of education, and irregularities in the 
making of the nomination would not affect the validity of his election.'' 

The Attorney-General is advised by the office of the secretary of state that for 
a number of years the secretary of state, being the head of the election machinery 
in Ohio, has advised the various county boards of elections throughout the state that 
ballots must be prepared and furnished to the e1ectors in primaries held on the second 
Tuesday in August in the odd years, for members of boards of education. These 
instructions from the then sec,retary of state are based upon section 4963 G. C., which 
spt>cifically mentions boards of education as being nominated in the primary held 
in -the odd years. Acting upon theses instructions, the board of deputy state super
visors and inspectors of elections of Hamilton county prepared these blank forms 
of ballots and on the day of the primary, that is August 12, 1919, such ballots were 
handed to the e.ectors to use a:ong with any other ballots received by them from the 
election officers on duty in the several precincts of the Cincinnati school district on 
that day. With your communication and request for an opinion you have submitted 
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one of these oallots and it has as its heading these words: "Form of Board of Edu
cation Primary Ballot." Then follows the number, name of voter, residence and 
registered number of voter, below which entries appear the words "Republican Board 
of Education Ticket," with places below for the ~~tors to write in the names of per
sons if they so desire. Following this, and below the ballot, there are three short 
paragraphs with instructions, the first of which reads: 

"The above form of ballot is to be used where primaries are held." 

On the back of these ballots, copy of which has been furnished this office, appear these 
words: 

"Official Republican Board of Education Ballot. Primary Election Au
gust 12, 1919. (Here print the facsimile signatures of the officers causing 
the ballots to be printed.)" 

In the case at hand it seems that electors in the Cincinnati city school distriet 
were handed at the place of election on primary day, by ·the election officbls, forms 
of ballots similar to the one herein described and bearing the names of recoiguzed 
political parties. On such ballot there were blamk spaces and no names as regards 
the city school district of Cincinnati, which carried with it a clear invitation to the 
electors to write a name or names therein, and in the case at hand that seems to have 
been just exactly what was done and the name of Mr. J. F. appeared on more than · 
eight per cent of the ballots cast for board of education in such city school district. 
It seems, however, that there is no question raised but what J. F. did receive eight 
per cent of the ba'.lots cast by proper computation and that question is not here in
volved or attacked. 

Following this primary and the publication of the returns of such primary, it 
is entirely possible that the friends of J. F. felt they had nominated him in proper 
manner because they had cast more than eight per cent of the ballots in the primary 
of August 12th, and had cast such votes on b illots furnished by the board of elec
tions, with the clear invitation that such ballots were to be used in this manner, and 
that under these circumstances it would not be necessary to file the petition men
tioned in section 4997 G. C., which petition by another statute must be filed at least 
sixty days before the November election. 

It may be said that section 4997 G. C. is a statute speaking specifically as to how 
the members of boards of education shall be nominated and that section 4963 G. C. 
speaks but generally about boards of education, and in that event where two statutes 
were in conflict, the one carrying the specific language. would govern. This might 
be true if the contrast was between but two laws passed on. two 5P.ecific occasions 
but he_re we have section 4997 G. C., passed as a part and the closing paragraph of 
senate bill 95, creating small boards of education in city school districts, filed in the 
office of the secretary of state May 2, 1913; and by the same general assembly, and 
six days after May 2, on May 8, 1913, there was filed in the office of the secretary of , 
state house bill 669, an act relating to primary elections; and this act contained sce
tion 4963, containing these words: 

"* • • and primaries under this chapter to nominate candidates 
for township and municipal offices, justices of the peace and members of boards . 
of education, shall be held in each county at tbe usual· polling places on the 
second Tuesday of August of the odd numbered years." 

Thus the same legislature (103 O. L.) passed both of these sections and sec-
tion 4963 G. C. became law after section 4997 G. C. It is important to note, how-
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ever, that, following the above action, in passing both of these two sections, section 
4997, as first passed in 103 0. L., 279, has not since been amended or changed, but 
on the other hand, in the following legislature in 104 O. L., page 9, in house bill No. 3, 
section 4963 was again passed by thn.t legislature February 16, 1914, and contained 
the words: 

"That members of boards of education shall be nominated in primaries 
in each county at the usual polling places on the second Tuesday of August 
of the odd numbered years." 

In the following legislature, that is the 81st General Assembly, there was enacted 
section 4969-1, heretofore referred to, which takes care of primaries in municipalities 
and school districts which lie in more than one county, and this section, bearing upon 
the holding of primaries in school districts, was filed in the office of the secretary of 
state June 5, 1915. In the next legislature, that is the 82nd General Assembly, sec
tion 4963 was again enacted in senate bill 218 and again carried the words that pri
maries to nominate candidates for members of boards of education should be held in 
each county in the odd numbered years. Thus we have the language of section 4997 
enacted once in 103 0. L., and not changed since, while on the other hand section 
4963 G.. C., providing for primaries for members of boards of education in the odd 
numbered years, has been re-enacted by necessary amendments made to the section 
for other offices by the general assemblies which have followed since 1913, v.s shown 
in the above history of the legislation. The question therefore arises if it was the 
clear intent of the general assembly that members of boards of education should not 
be nominated in primaries, but only by the method provided in section 4997, why 
did the general assembly carry the words "members of boards of education" in sec
tion 4963 G. C., first in 1913, following the enactment of section 4997 G. C., and again 
in 1914 (104 0. L.), and again in 1917 (107 0. L.)? These successive enactments on 
the part of each succeeding general assembly, and carrying in each instance provision 
for the nomination of members of boards of education in primaries in the odd num
bered years, and not omitting such words in any of the several re-enactments, would 
indicate that the legislature did not intend that section 4997 G. C., the petition method 
of nominating members of botm:1.s of ecl.u~ation, shoul<l be the only method that could 
be used. Thus these successive 1·e-em1elments, carrying the same buguage in a gen
eral statute, would seemingly cause the principle of law, holding that where two stat
utes are in conflict the one mentioning a specific thing, as against the provisions of 
a section speaking of the same in a general way, to fail, because the general act in 
question here has been so many times kept in its original form, providing for the 
nomination of boards of education in primaries held in the uneven years. 

It is a matter of common knowledge that the judicial ballot in Ohio is practically 
the same as the ballot for members of boards of education, that is, in November when 
it is used in the election it has a non-partisan character, and neither of the ballots, 
either judicial or that for a member of a board of education, contain,s any party desig
nations, and yet candidates for judicial positions enter the· primary on the second 
Tuesday in August and compete with possibly others for their party's endorsement, 
and they thus become a candidate of that party, at least as far as endorsement is 
concerned, for that particular judgeship,. though on election day in November the 
ballot on which their names appear for judicial positions has the same non-partisan 
character in appearance as the ballot for members of boards of education. 

There is a seeming conflict between section 4997 G. C., providing the petition 
plan of nominating candidates for the board of education, such petitions to be filed 
sixty days before the November election, and section 4963 G. c:, which specifically 
says that primaries shl',ll be held in the odd years for nominating members of boards 
of education. Yet this seeming conflict existed in 103 Ohio Laws, when l:}oth sec-
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tions were enacted the same month by the general assembly; it was still in existence 
in 104 Ohio Laws, when the general assembly enacted section 4991-1, relative to pri
maries where the school district lies in more than one county; the next legislature 
(106 0. L.) did not correct section 4963 G. C. to conform to section 4997 G. C., but 
re-enacted it with members of hoards of education specifically mentioned again; the 
next general assembly (107 0. L.) amended section 4963 G. C., but kept members 
of boards of education within the primary law by specific mention; the present general 
assembly (108 0. L.) has not seen fit to change 4963 G. C. Seemingly the_ successive 
legislatures since 1913 do not think that the two sections do conflict, that either method 
of nomination can be used for the board of education. Cities in Ohio are nominating 
candidates for board of education in the August primary in odd years and to con
strue that section 4963 G. C., so often re-enacted by late legislatures, is to go out of 
the law, would create chaotic conditions in those cities. If section 4963 G. C. con
flicts with section 4997 the remedy for correcting and getting the legislative intent 
is in the general assembly. 

Based upon the statutes here cited, it is therefore the opinion of the Attorney
General that: 

1. Primaries to nominate candidates for a member of a board of education shall 
be held in each county at the usual polling places on the second Tuesday in August 
of the odd numbered years, under the provisions of sections 4963 and 4969-1 G. C., 
and the provisions of such sections apply in a charter city for the nomination of mem
bers of boards of education. 

2. Where nominations are sought to be made at any primary election, and for 
which no nominating petition or declaration of candidacy has been filed within the 
time prescribed, if a person's name appears on at least eight per cent of all the ballots 
voted at such primary election, then such person shall be considered as being duly 
nominated and his name should be placed upon the ballot for the following November 
election. 

Respectfully, 
JOHN G. PRICE, 

AtifJrney-General. 

706. 

POSTAGE-COUNTY OFFICES-COUNTY COMMISSIONERS AUTHORIZED 
TO PROVIDE NECESSARY AMOUNT-SEE SECTION 2119 G. C., 108 
0. L., 387-SAID SECTION NOT APPLICABLE TO PURCHASE OF AUTO
MOBILE. 

1. Under the provisions of section 2419 G. C. as amendM- in 108 O. L., 387, H. B. 
No. 524, county commissioners are authorized io provide such postage as they may deem 
necessary for the proper and convenient conduct of any of the county offices, and the pro
visions of this section constitute a substantive authorization for such purchase, and other 
or independent requirement of the law for the mailing of such documents is not necessary. 

2. The provision of said section authorizing the commissioners to provide equipment 
and facilities for use in the administration of the several county offices is held not applicable to 
the purchase of automobiles, for the reason that special provision is made therefor else
where in the statutes. 

Counrnus, Omo, October 17, 1919. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLElllN:-Acknowledgment is made of your inquiry relative to the applica-
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tion of the provisions of section 2419 G. C. as recently amended, your inquiry being 
as follows: 

"We desire to call your attention to the amendment of section 2419 
in house bill 524, passed by the legislature April 17, 1919; approved by the 
governor May 15, 1919; and filed in the office of the secretary of state May 
17, 1919, and woulfi ask your written opinion as to whether the postage that 
this section permits the county commissioners to purchase for the use of 
county officers must be limited to the mailing of such documents as the law 
requires to be mailed? 

And further, if under the provision for 'equipment,' as used in said sec
tion, the county commissioners may purchase an automobile for any of 
the county officers?" 

Section 2419 G. C., to which you call attention, as amended in H. B. 524 (108 
0. L.) at the current session of the general assembly, is as follows: 

"Section 2419. A court house, jail, public comfort station, offices for 
county officers and an infirmary shall be provided by the commissioners when 
in their judgment they or any of them are needed. Such buildings and 
offices shall be of such style, dimensions and expenses as the commissioners 
determine. They shall also provide all the equipment, stationery and postage, 
as the county commissioners may deem necessary for the proper and con
venient conduct of such offices; and such facilities as will result in expeditious 
and economical administration of the said county offices. They shall pro
vide all rooms, fire and burglar-proof vaults and safes and other means of secur
ity in the office of the county treasurer, necessary for the protection of public 
moneys and property therein." 

In considering your question relative to the extent of the authorization to provide 
postage, I am constrained to observe that the authorization by the terms of the en
actment is not limited to postage for mailing of documents elsewhe:r,e in the law speci
fically "required" to be mailed; but on the contrary, this provisions in the amendment 
of section 2419 G. C. must be regarded as a substantive authorization in itself, obviously 
intended to vest a discretion in the coun,ty commissioners. 

True, the statute may not be invoked as authority for incurring expense for postage 
otherwise than in connection with the official business of the several county offices, 
but as to matters incident to the administration of the official business of the office, 
the authority to determine the necessity and propriety of incurring expense by way 
of postage to be provided for out of public funds is vested in the county commissioners; 
in other words, the statute authorizes the charge for postage when in a reasonable 
exercise of judgment and discretion the county commissioners determine same to be 
necessary "for the proper and convenient conduct of such offices." 

You are therefore advised that there is a very wide discretion vested in the 
county commissioners in the determination of necessity and propriety for incurring 
expense by way of postage in the administration of the several county offices, and that 
affirmative exercise of such discretion under and in accord with the provisions of this 
section of the statute suffices as an authorization for incurring the charge for postage. 

Your further inquiry as to the effect and application of the provision of said section 
relative to "equipment" in relation to the purchase of automobiles for the use of county 
officers raises a question which challenges a most careful consideration. 

In addition to the provision that the county commissioners shall "provide all the 
· equipment • • • as the county commissioners niay deem necessary for the proper 
and convenient conduct of such offices," the scope of the grant is still further augmented 
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and enlarged by the ensuing language, "and such facilities as will result in expeditious 
and economical administration of the said county offices." The term "equipment" 
is one of broad significance and is defined by the new Standard Dictionary as: 

"Whatever constitutes an outfit or preparation for some special purpose." 

Webster's Dictionary defines the term "equipm~nt" as: 

"Furniture, habiliments, apparatus." 

By the language of the section of the Code under consideration, the commissioners 
are authorized to provide the equipment they shall deem necessary for the proper and 
convenient conduct of the county offices, which primarily would appertain to the neces
sary furnishings, fixtures and provisions in and about the respective offices as would 
be requisite in the proper conduct of the business to be administered therein, but to 
the extent that the conduct of such offices may involve activities outside of the walls 
or location constituting the official place of business, the scope of the authorization 
to provide equipment would not seem to be exhausted in providing things of the char
acter above noted. 

But in addition the purpose and intention to extend the grant of power beyond 
the mere provision for furnishings and office fixtures, etc., is evidenced by the further 
authorization to provide "such facilities as will result in expeditious and economical 
administration of said county offices." This language is broad enough to extend to 
the entire activities i~cident to the administration of the several offices, and here again a 
wide discretion is vested in the county commissioners in the determination of the pro
priety or necessity of adoption of particular facilities for the expeditious and economical 
administration of the offices. 

The term "facility" is defined by the Standard Dictionary as: 

"Something by which anything is made easier or less difficult; an aid; 
advantage or convenience." 

The term is defined by Webster as: 

"That which promotes the ease of any action or course of conduct; ad
vatage; valuable aid; assistance." 

From a consideration alone of the broad language of the statute, it might well 
be argued that the authorization to the commissioners to "provide all the equipment, 
* * * (they) may deem necessary for the proper and convenient conduct of 
such offices, and such facilities as will result in expeditious and economical administra
tion of the said county offices" would empower the commissioners to purchase automo
biles when in their judgment the circumstances and condition.ll warrant. 

However, it must be noted that special provision has been made in relation to the 
subject of purchasing automobiles for the use of county officers, and this fact being 
considered, it is then to be determined what influence such special provision should 
have in the construction of the provisions of section 2419, supra. 

Section 2412-1 G. C., enacted in 1917, provides for the purchase of automobiles for 
the use of the county commissioners and county sheriff, in order to facilitate the transac
tion of the county business, while by section 7200 G. C., also enacted in 1917, the county 
commissioners are authorized to purchase, hire or lease automobiles, motorcycles 
or other conveyances for the use of the county surveyor and his assistants when on 
official business. 

In both of said sections last cited certain regulatory provisions are embodied, 
constituting to some extent a restriction upon the exercise of the power. 

https://condition.ll
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For example, under section 2412-1 G. C., the purchase of machines can only be made 
with the approval of the common pleas court, and both the number of such machines 
and the amount to be expended therefor are subject to the approval of the court, and 
certain provisions are made, in this and the second section above mentioned, relative 
to the lettering of the machines and the use to which they may be devoted. So that such 
legislation is in the nature of a special or specific provision for the procuring and the 
use of automobiles by county officers, while the application of section 2419 G. C., 
under consideration, to the matter of the purchase of automobiles, would be referable 
to its broad and general terms. 

In Columbus vs. Kauffman, 8 0. N. P. 231, it was said: 

"General statutes are read as silently excluding from their operation the 
cases which have been provided for by special laws." 

In Railway vs. Elyria, 14 O. C. C. (N. S.) 364, the court, in considering the ques
tion of authority of the village to enter into certain contracts by virtue of a provision 
of the general statutes, said: 

"Such contracts are authorized under certain circumstances by the 
other sections referred to. Having legislat€d particularly upon the subject, 
the general power granted by the legislature should not be amplified by ju
dicial interpretation, 'expressio unius est exclusio alterius'." 

In City of Cincinnati vs. Connor, 55 0. S. 82, the court said: 

"It is an equally well established rule, that the provisions of a statute are 
to be construed in connection with all laws in pari materia, and especially with 
reference to the system of legislation of which they form a part, and so that 
all the provisions may, if possible, have operation according to their plain 
import." 

In consideration of the rule announced by the decisions cited, and in view of the 
special legislation empowering county commissioners to purchase automobiles only 
for particular county officers and under stated conditions and regulations, it is held 
that the general provisions of section 2419 G. C. must be construed with due refer
ence to the special provisions and therefore must be held not to include the subject 
of automobiles as an object of the legislation 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

707. 

TAXES AND TAXATION-SENATE BILL XO. 187-WHERE ELECTORS 
VOTED AN ADDITIONAL LEVY FOR SCHOOL PURPOSES UNDER 
PROVISIONS OF SAID ACT ON AUGUST 12, 1919-0N TAX DUPLICATE 
FOR YEAR 1919-ATTACH TO TERRITORY TRANSFERRED PRIOR TO 
AUGUST 12th. . 

Where a levy of an additional tax for school purposes was voted by the people of a 
school district on Atl{lust 12, 1919, under the provi8ions of Senate Bill No. 187 such levy 
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will attach on the tax duplicate for the year 1919, and such levy will attach to terrilory 
transferred prior to August 12 to a school district in which such special school election 
was held. 

CoLnrnus, Omo, October 17, 1919. 

HoN. F. B. PEARsox, Superintendent oj Public Instruction, Columbus, Ohw. 
DEAR Srn:-Acknowledgment is made of your request for- a.n opinion upon the 

following statement of facts: 

"Territory is transferred from one school district to another between 
April 13, 1919, and August 12, 1919. Since this transfer from one tax unit 
to another was made subsequent to April 13, the time at which the tax rate 
was fixed, will a two-mill levy by vote of the people on August 12, 1919, 
attach for the present year to the territory transferred?" 

In your query you refer to the two mill levy by vote of the people on August 12, 
1919, provision for which vote is found in Senate Bill No. 187, passed by the general 
assembly as an emergency act and filed in the office of the secretary of state on July 
7, 1919. You inquire as to whether the two mill levy voted by the people on August 
12 will attach for the present year to the territory transferred, and indicate that surh 
transfer was made between April 13, 1919, and August 12, 1919, the latter date being 
the date of the election. 

Attention is invited to section 3 of Senate Bill No. 187, providing for the two mill 
levy for school purposes, such section reading as follows: 

"If a majority of the electors voting on the proposition so submitted 
vote in favor thereof, up'On the certification and canvass of such result it shall 
be lawful for such board of education to levy taxes on the duplicate made up 
in the year 1919 at the aggregate rate so authorized for such purposes in 
addition to all other taxes for like purposes. Such levy shall be certified to 
the county auditor, who shall phce it on the tax duplicate; it shall not be 
subject to any limitation on tax rates now in force, and shall not be subject 
to the control of the budget commission, nor shall such budget commission 
reduce the amount of all other levies made by any board below the amount 
allowed such board for the preceding year." 

It is noted in the above section that the board of education shall levy taxes on 
the duplicate made up in the year 1919 and that such levy shall be certified to the 
county auditor, who shall place it on the tPx duplicate; that is, the tax duplicate of 
1919. 

Attention is also invited to the notice of special election which is carried in Senate 
Bill No. 187, such notice saying that the election is to determine whether an addi
tional tax levy shall be made for the year 1919, and this is followed in section 2, show
ing the form of the ballot that the people shall vote directly on the question of an 
additional levy for the year 1919 for school purposes. 

It is understood from personal conferences that your question refers to a case 
\\-here the territory transferred between April 13 and August 12, 1919, was territory 
legally transferred to a school district in which a special election for taxation purposes 
was held on August 12, under Senate Bill No. 187. 

Answering your question, it is the opinion of the Attorney-General that where a 
levy of an additional tax for school purposes was voted by the people of a school dis
trict on August 12, 1919, under the provisions of Senete Bill No. 187 such levy will 
attach on the tax duplicate for the year 1919, and such levy will attach to territory 
transfererd prior to August 12 to a school district in which such special school election 

was helld. Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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708. 

APPROVAL FINAL RESOLUTIONS FOR ROAD IMPROVEMENTS IN 
AUGLAIZE, TRUMBULL AND JEFFERSON COUNTIES. 

CoLuMBus, Omo, October 17, 1919. 

HoN. A. R. TAYWR, State Highway Commissioner, Columbus, Ohio. 

709. 

MOTOR VEHICLES-FORFEITURE OF DEPOSIT FOR VIOLATION OF 
TRAFFIC STATUTES-FEES OF MAGISTRATE OR ARRESTING 
OFFICER, HOW PAID-FORFEITURE PAYABLE INTO COUNTY 
TREASURY-SHERIFF OR CONSTABLE'S FEES WHEN ACCUSED 
CONVEYED BEFORE MAYOR'S COURT-WHAT FEES ALLOWABLE 
-CHARGE OF $1.00 FOR USE OF MOTOR CYCLE IN SERVICE OF 
WARRANT FOR ARREST NOT ALLOWABLE-FEE OF 75c. FOR BRING
ING ACCUSED INTO COURT IN EXECUTING MANDATE OF WAR
RANT NOT ALLOWABLE-OFFICER ENTITLED TO FEE OF 75c. 
PER DAY FOR ATTENDANCE UPON SESSIONS OF EXAMINING 
COURT. 

In case of forfeiture of the deposit made either with the magistrate or arresting officer 
by a person charged with violation of the traffic statutes in the chapter relating to motor 
vehicles, the fees taxable to the officers are not legally payable from the forfeiture, but the 
amount of the forfeiture, or in case of recovery on recognizance, the amount so recovered 
must be paid into the county treasury; the legal fees of such officers, however, in such case 
are payable from the county treasury as provided in section 3016 G. C. 

Where a sheriff, deputy sheriff or constable makes the arrest of a violator of the traf
fic regulations aforesaid, and conveys the accused before the mayor's court, such fees as 
are provided by law for the services rendered by such officers are taxable and payable to 
them in the mayor's court. Of course, the fees thus accruing to the sheriffand his deputy 
constitute emoluments of the sheriff's office which must be paid into the county treasury, 
under the provisions of section 2977. 

Only such fees as are specifically provided by law are allowable, and a charge of $1.00 
for the use of a motor cycle in the service of a warrant for arrest may not be allowed as costs. 

Nor may a fee of 75c. be allowed for bringing the accused into court in executing 
the mandate of the warrant. 

Under section 3010 G. C., where the officer is required to be in attendance upon the 
session of the examining court, in charge of the prisoner, a fee of 75c. a day is chargeable. 

CoLUMBus, Omo, October 17, 1919. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLE!IIEN:-You recently requested my opinion as follows: 

"We respectfully request your written opinion upon the following matters: 
Whereas sections 12626 and 12627 G. C. allow officer making arrest 

in motor vehicle speed violations to take the person arrested to an accessible 
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judicial officer, in consideration of section 13500 G. C. together with Opin
ion of the Att-0rney-General, page 202, Annual Reports for 1909-1910, 
holding that when bail is forfeited no fees may be paid from such forfeit
ures, we respectfully request: 

1. In case of forfeiture can any fees be legally paid anyone under sec
tion 12626 or 12627 or other motor vehicle speed laws of such chapter? 

2. In case of conviction can fees be paid from the mayor's court to 
sheriff, deputy sheriff or constable? 

3. In case such fees may be allowed can fees other than fees provided 
by law be taxed; for illustration, a fee of one dollar for use of motor cycle? 

4. Under such sections is a fee of 75c. legally taxable and payable for 
the officer arresting and bringing the person arrested and bringing the 
person arrested to such magistrate'~ court? 

We are asking these questions in view of a special examination called for by 
the Toledo Automobile Club of the mayor's court of Maumee, Ohio, and 
neighboring justices of the peace." 

Sections 12626 and 12627 to which you refer, are as follows: 

"Sec. 12626. A person taken into custody, because of the violation 
of arif provision of this subdivision of this chapter, shall forthwith be taken 
before a magistrate or justice of the peace in a city, vill,a.ge or county, and be 
entitled to an immediate hearing. If· such hearing cannot be had, he shall 
be released from custody on giving his personal undertaking to appear in 
answer for such violation at such time or place as shall then be indicated, 
secured by a deposit of a sum equal to the maximum fine for the offense with 
which he is charged; or, in lieu thereof, if he be the owner, by leaving the 
motor vehicle. If the person so taken is not the owner, he can leave the 
motor vehicle with a written consent given at the time by the owner, who must 
be present, with such judicial officer. 

Sec. 12627. If a judicial officer is not accessible, ihe accused under 
the next preceding section shall forthwith be released from custody by giving 
his name and address to the officer making the arrest and depositing with 
such officer a sum eqtJAl to the maximum fine for the offense for which such 
arrest is made or instead, if he is the owner, by leaving the motor vehicle. 
If the accused is not the owner, he can leave the motor vehicle with a written 
consent given at the time by the owner who must be present/' 

Your first question relates to the authority for payment of fees to the court and 
the officer for services rendered, in case of forfeiture of the deposit provided for in the 
two sections quoted. 

In case of violation of the traffic regulations embodied in the chapter, of which 
said sections are a part, in the due course of procedure a charge would be filed before 
the court or magistrate and a warrant issued or undertaking provided for, and per
haps other steps of the proceeding for which elsewhere fees are provided; and there
after the proceeding is interrupted by the forfeiture of the deposit by non-appear
ance of the accused, and upon this state of facts the question is, whether the fees which 
have accrued are payable. 

The inquiry seems to be answered by the provisions of section 3016, which pro
vides: 

"In felonies, when the defendant is convicted the costs of the justice of 
the peace, police judge, or justice, mayor, marshal, chief of police, consta
ble and witnesses, shall be paid from the county treasury and inserted in the 

https://vill,a.ge
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judgment of conviction, so that such costs may be paid to the county from 
the state treasury. In all cases, when recognizances are taken, forfeited 
and collected and no conviction is had, such costs shall be paid from the 
county treaslj,l"y." 
It is understood that the provisions of section 12626 and 12627 authorizing a 

deposit equal to the maximum fine provided for the offell$e constitute simwy an ex
peditious means of realizing upon the undertaking; and in fact the deposit is to be 
regarded as governed by the provisions of law relative to disposition of forfeited un
dertakings. The statutes provide for payment into the county treasury of all moneys 
coming into the hands of magistrates in pursua.nce of proceedings under the criminal 
statutes of the state. 

You are therefore advised that the fees which lawfully accrue on account of pro
ceedings instituted for violation of the chapter regula'ting t~affic upon the highways 
are payable out of the county treasury in pursuance of section 3016 G. C. 

The opinion of the Attorney-General at page 202 of the reports for 1909-1910, 
to which you call attention, holds: · 

"When bail is forfeited on account of the non-appearance of the defend
ant in a state case, the entire sum recovered thereby must be paid into the 
county treasury, and the fees of the mayor and chief of police may not be 
paid out of such sum so forfeited." 

I agree with this holding, in that moneys so coming into the hands of the cpwt shall 
be paid into the treasury and may not be appl'ied directly to the payment of fees, which 
must be recovered from the c'ounty treasury in pursuance of section 3016, supra. 

Section 4599 provides with reference to police courts that the clerk "shall immedi
ately pay into the city and county treasury respectively, the amount then collected, 
or which may have come into his hands from all sources during the precedmg mon'th." 

Sectidn 4271 G. C. provides with reference to the mayor of a municipality as 
follows: 

"All fines, penalties and forfeitures collected by him in state cases shall 
be by him paid over to the county treasury monthly." 

Similar provision is made with reference to justices of the peac!l and other similar 
officers. 

Your second question relates to payment of fees to sheriffs, deputy sheriffs and 
constables in cases pending before mayor's courts. Section 13500 to wh,i.ch you call 
attention, provides: 

"The warrant shall be directed to the sheriff or to any constable of the 
county, or, whm it is issued by an officer of a municipal corporation, to the 
marshal or other police officer thereof and, by a copy of the affidavit inserted 
therein or annexed and referred to, shall show or recite the substance of the 
accusation and command such officer forthwith· to take t)le accused and bring 
him before the magistrate or court issuing such warrant, or other magistrate 
of the county having cognizance of the case, to be dealt with according to law." 

However, the provisions of sections 12626 and 12627 taken in connection with other 
provisions of the statutes relative to the duties of sheriffs and constables seem to author
ize a different view in relation to procedure under the traffic provisions of the chapter 
relating to motor vehicles. 

By other provisions of the law, which need not be here set forth at length, sheriffs 
and constables are made conservators of the peace and authorized to arrest persons 
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found violating the penal statutes of the state or committing breaches of the peace, 
and in pursuance of such general power, would be fully warranted in taking into custody 
persons found violating the provisions of the chapter relating to motor vehicles, and 
in pursuance of the provisions of said sections, would be authorized to convey such 
persons before an accessible magistrate or justice of the peace in a city, village or 
county, and having done so, I am of the opinion there is ample authority for the taxing 
in their favor of such fees as accrue for the services they render in such proceeding. 

In other words, while under section 13500 in the initial issuance of the warrant, 
the same is to be directed to a police officer of the municipal corporation, yet under the 
provisions of the chapter relating to motor vehicles, any police officer, including sheriffs 
and constables, is authorized generally to take his prisoner before a court either within 
or without a municipality, so that there would be no reason here to suppose that the 
statutory fe83 that may accrue shall not be payable to such officer as may have per
formed the service. 

You are therefore advised that where services are rendered by a sheriff or con
stable in a prosecution before a mayor's court for violation of the traffic regulations of 
the chapter relating to motor vehicles, such statutory fees as accrue for services rendered 
by 'him may lawfully be paid. Of course, the fees so accruing to the sheriff or his 
deputy constitute emoluments· of the sheriff's office, which are received and collected 
for the sole use of the treasury of the county and must be accounted for and paid over 
to the treasury as provided by section 2977 G. C. ct seq. 

In answer to your third question, you are advised that no fees or costs are allowable 
unless specifically authorized by statute, and I know of no provision of law allowing 
fees such as that mentioned in your inquiry "a fee of Sl.00 for use of motorcycle." 

Of course, there is provision for allowing to constables, for example, the necessary 
expense incurred "in transporting and sustaining prisoners, the same to be allowed 
by the magistrate and paid on his certificate", section 3347. But the fee so provided 
is not applicable to the service of executing a warrant or even the making of an arrest 
without warrant, and the mere bringing of the prisoner before the court where no 
special expense is incurred by way of transporting the prisoner, but only such as is 
incident to the execution of the warmnt. 

Your fourth question relates to the authority for payment of a fee of 75 cents 
to the officer arresting and briJ,ging the person arrested to the m!13istr!l.te's court, 
and you ask whether said payment is legal. 

You are advised that the fees provided for the service of a warrant are all that 
may be taxed for the mere arrest and bringing of the accused before the court; the 
bringing of the accused into court under such circumstances being merely a part or 
incident of the execution of the warrant. 

The question no doubt arises from a consideration of section 3010 G. C., which 
provides: 

"When required by an examining court to take charge of the defendant 
or defendants, during the examination of such defendant or defendants upon 
any charge for the commission of a crime or offense against the laws of the 
state, sheriffs, marshals and their deputies, constables, and watchman shall 
be allowed seventy-five cents for rendering such service, to be taxed and 
paid as other fees of such officers in like cases. When acting as the officer of 
such examining courts, such officer shall not receive fees for testifying upon 
such examination." 

The fee here provided is for service in attendance upon the examining court when 
in session for conducting the hearing in the cause, and is not applicable to the mere 
bringing of the prisoner into court in pursuance of the warrant for his arrest. 

And from the purport of the facts which are stated as involved in your inquiry, 
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and the sections cited relating to the traffic regulations, you are advised that the charge 
of 75 cents may not legally be allowed to the officer either arresting and bringing the 
violator of the traffic statutes before the court or talcing a deposit from such violator 
and returning same to the court. 

Respectfully, 
JOHN G. PRICE, 

AU<rrney-General. 

710. 

SHERIFF-SERVICE OF WRITS BY MAIL-NOT AUTHORIZED TO TAX 
MILEAGE FEES AS COSTS IN SUCH CASE-WHEN SERVICE IS MADE 
BY TELEPHONE, MILEAGE FEES NOT COLLECTIBLE. 

1. In service of writs by mail, as pravided in section 11297-1 G. C. (107 0. L., 653) 
the sheriff is not authurized to tax and collect mileage fees as costs in the case. 

2. Where a sheriff instead of making a personal service at the residence of the person 
named in the writ, ur by making a residence service by leaving a copy of such writ at the 
residence of the person named therein, calls such person to his office by telephone and there 
serves such writ by handing a copy thereof to such person, such sheriff may not legally 
tax and collect mileage fees from such office to the residence of the person thus served. 

CoLUMBus, OHio, October 18, 1919. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTJ:iEMEN:-Acknowledgment j,s made of your recent request for the opinion 

of this department on the questions therein stated. 
By personal conference it is learned that the principal question,s u_pon which 

you desire the opinion of this department relate to the legality of the taxation and 
collection of mileage fees in cases of service of writs by mail and where the service 
is actually made in the office of the sheriff, and the other questions stated in your 
letter are reserved for future consideration at such time as actual cases may arise 
requiring their consideration and solution. 

Your first question may be stated to be where wri.ts are served by mail, as pro
vided in section 11297-1 G. C. by the sheriff mentioned therein, may su,ch sheriff tax 
and collect mileage fees for serving such writs, and your second question may be stated 
to be where a sheriff does not make a personal or residence service at the residence 
of the person llftIDed in the writ, but instead telephones to such person to come to 
his office and there serves such writ upon such person by handing him a copy thereof, 
may such sheriff legally charge and collect mileage for such service. 

Section 11297-1 G. C., as amended in 107 0. L., 653, provides an additional method 
of service and return of writs where the judges of the courts of common ple1V3 and 
probate and municipal courts by rule "provide for the service of writs or process by 
mail, registered or otherwise, and for the service of persons summoned for jury duty 
by mail registered or otherwise." 

This section also provides that when such service by mail is made, the ret$"n 
of the sheriff on such service, properly evidencing the deposit of the writ in the mail, 
"shall be proof of residence service at the address on the envelope containing such 
writ or process," subject to the correctness of the address and that such envelope 
be not returned by the postal authorities undelivered. 

This section is silent as to any change in the compensation for service of writs. 
Section 2845 G. C. is the general sheriff fee section and in part provides: 
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"For the services hereinafter specified, when rendered, the sheriff shall 
charge and collect the following fees and no more; • • • Summoning 
each juror, other than on venire, ten cents; • • • all summons, writs, 
orders or notices, for the first name, seventy-five cents; • • • in addi
tion for the fee for service and return the sheriff shall be authorized to charge 
on each summons, writ, • • • a fee of eight cents per mile guing and 
returning, provided, that where more than one person is named in such writ, 
mileage shall be charged for the shortest distance necessary to be traveled." 

A fair construction -0f section 2845 G. C. leads to the conclusion that this sec
tion means that the sheriff is "authorized to charge" mileage at the rate of eight cents 
per mile for the "distance necessary to be traveled." 

It is to be noted that in fixing the rate of compensation for the services therein 
specified, section 2845 G. C. in the first line provides that "* * * when rendered, 
the sheriff shall charge and collect" the fees therein fixed. In view of the plain terms 
of this section and keeping in mind the constitutional prohibition against drawing 
money from the county treasury without authority of law, this department is of the 
opinion that under sections 2845 and 11297-1 G. C. the sheriff is not legally entitled 
to charge and collect mileage for a service made by mail under the latter section, and 
the answer to your first question is in the negative. 

The same principle applies to your second question, section 2845 G. C. being 
applicable to and decisive of this question. 

As pointed out in the discussion of your first question, this section contemplates 
the actual performance of the services therein referred to before the sheriff is author
ized to charge and collect mileage fees therein provided for, and no traveling to and 
from the p~ce of residence of the person named in the writ having been done by the 
sheriff in such a case, it cannot consistently be claimed that the service in this re
spect has been "rendered" as required by section 2845. 

It therefore follows that your second question is also answered in the negative. 
Respectfully, 

JOHN G. PRICE, 

Attorney-General. 

711. 

PUBLIC AND SECTARIAN HOSPITAL DISTINGUISHED UNDER PRO
VISIONS OF SECTION 3138-1 G. C., 108 0. L., 62. 

Under the provisions of section 3138-1 G. C. as amended in 1919, house bill No. 65, 
providing for contribution by county commissioners toward the maintenance of hospitals 
and the providing of care for the indigent sick and disabled to corporations or associations 
maintaining such hospitals, provided that no payment of public funds shall be made to 
sectarian institutions, the test of a public as distinguished from a sectarian use or char
acter of a hospital is a common or equal right, free from discrimination or unreasonable 
restriction. 

CoLmrnus, Omo, October 18, 1919. 

HoN. SAMUEL DOERFLER, Prosecuting Attorney, Clei:eland, Ohio. 
DEAR S rn:-Acknowledgment is made of your communication requesting a 

construmion of the provisions of house bill No. 65, in relation to providing public 
funds by county commissioners for the purpose of aiding in the maintenance of hospital 
facilities and providing care and treatment for the indigent sick and disabled under 
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agreement with corporations or associations organized for charitable purposes or 
for the purpose of maintaining and- operating hospitals. 

With your communication you enclose a letter received from your board of county 
commissioners requesting advice in the matter, and setting forth an enumeration of 
hospitals located in Cuyahoga county, which, it is indicated, are to be consid"ered 
in connection with the administration of the provisions of said act. 

It is also stated, both in your communication, and in the enumeration of hospitals 
by the commissioners that each and all of said hospitals, in accordance with their 
charters and by-laws "provide for the relief of the sick of all denominations and sects" 
without regard to religion, race or sect. 

House Bill No. 65 is as follows: 
"Section 1. That section 3138-1 of the General Code be amended to 

read as follows: 

Sec. 3138-1. That the board of county commissioners of any county 
may enter an agreement with one or more corporations or associations, or
ganized for charitable purposes, or wit!h one or more corporations or associa
tions organized for the purpose of maintaining and operating a hospital in 
any county where such hospital has been established, for the care of the indi
gent sick and disabled, excepting pe·rsons afflicted with pulmonary tubercu
losis, upon such terms and conditions as may be agreed upon between said 
commissioners and such corporations or· associations, and said commission
ers shall provide for the payment of the amount agreed uppn, either in one 
payment, or installments, or so much from year to year as the parties stipu
late. Nothing herein shall authorize the payment of public funds to a sec
tarian institution. 

Section 2. That said original section 3138-1 and seetion 2502 of the 
General Code be, and the same are hereby repealed." 

Section 3138 G. C. as enacted in House Bill No. 65 embodies practicall,tV all of 
the operative provisions of original section 3138-1 G. C. and 2502 G. C. which sec
tions were repealed by the act. 

The provision "nothing herein shall authorize the payment of public funds to 
a sectarian institution" appeared in identically the same language in section 2502 
G. C., but I do not find that this provision of the statute has been the subject of ju-
dicial construction. · 

The granting or enabling provisions of the section in its amended form are very 
broad and purport to authorize the county commissioners to enter into an agreement 
for making contribution of funds for the care of the indigent sick and disabled, with 
corporations or associations organized for charitable purposes, or such as maintain 
or operate hospital,s within the county, and in view of the large number, and in fact, 
the probable preponderance of hospitals conducted under the auspices of various re
ligious and charitable institutions, it is hardly to be assumed in the first instance that 
all such were intended to be excluded from the application of the provisions of the 
statute in question, without regard to the actm•l terms and conditions oft-heir admis
sion and treatment of patients. 

While in its broader signification, the term "sectarian" or "sectarianism" im
ports any partisanship or school of thought, whether political, philosophical, religious 
or otherwise, and in this broad application would comprehend adherence to a separate 
religious denomination, yet such terms are also defined in Webster's dictionary, Stand
ard dictionary and March's Thesaurus in a more limited and speci21 signification, 
importing a person or institution "that inculcates the particular tenets of a sect; de
votion to the interests of a sect or party; undue denominationaljsm; excessive devo
tion to the advancement of a particular sect." 
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Having in mind the apparent intent of and purpose to be accomplished by the 
law, I am of the opinion that the restraint ag1inst payment of public funds to sec
tarian institutions as embodied in the last provision of the section is to be regarded 
as applicable t-0 such institutions as are devoted to the teaching, advancement or in
culcation of the principles or tenets of a sect; and that such hospitals as admit and 
treat all patients without regard to sect or religion, and do not engage in the teaching 
or promulgation of the tenets of any sect or religion or other denomination, are not 
within the spirit and purpose of the restraint against the contribution of public moneys 
as provided in the act. 

In other words, the test of a public use as distinguished from a sectarian use, is a 
common or equal right free from discrimination or unreasonable restriction, and when 
the hospital is maintained and df'voted to such public use, so that charity patients 
are admitted on equal terms without regard to religion or sett, and does not embod,.y 
in its administration the teaching or inculcation of sec'tarian principles or doctrine, 
it is not considered to be disqualified under the provisions of the act to enter into the 
agreement with the cou'nty commissioners for receiving public funds in the operation 
of its hospital and the treatment of the indigent sick and disabled. 

It is believed that this general outline of the construction and application of the 
provision of the section to which your inquiry is directed will be found sufficient in 
determining the qualification of such hospitals as may enter into the consideration of 
tlie commissioners in accordance with the surrotmding facts and character of each 
particular hospital. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

712. 

PROSECUTING ATTORNEY-EXPENSE OF AUTOMOBILE IN PERFORM
ANCE OF OFFICIAL DUTIES-HOW PAYABLE. 

Where a prosecuting attorney in the performance of his official duties and in the fur
therance of justice incurs expenses in connection with the hire of an automobile or in the 
purchase of gasoline and oil for his own automobile, such expenses are payable out of the 
fund provided by section 3004 G. C., and not otherwise. 

CoLUMBus, Omo, October 18, 1919. 

HoN. ALLEN J. SENEY, Prosecuting Attorney, Toledo, Ohio. 
DEAR Srn:-I have your letter of recent date reading in part as follows: 

"Is there any way in which you could figure out that the prosecuting attor
ney can have the use of an P.utomobile that the county could pay for same with
out this expense coming from the prosecutor's special fund? 

I believe that you have already rulf'd that when the prosecutor owns a 
machine, it is perfectly right and proper for him, while on business for the 
county, to charge the actual expense and upkeep of the machine while so en
gaged, to the county, but is this paid out of the prosecutor's special fund or 
does the county pay for it?" 

What you speak of as the prosecutor's special fund is that provided for by sec
tion 3004 G. C., which in part reads as follows: 



1322 OPINIONS 

"There shall be allowed annually to the prosecuting attorney in addi
tion to bis salary and to the allowance provided by section 2914, an amount 
eql.lM to one-half the official salary, to provide for expense which may be in
curred by him in the performance of his official duties and in the furtherance 
of justice, not otherwise provided for. • • *." 

Former opinions of the Attorney-General, on the subject of the payment of ex
penses incurred by a prosecuting attorney in the use of an automobile, hold: 

(1) That a prosecuting attorney may hire an automobile when necessary in 
the discharge of his official duties and in the furtherance of justice, a.nd may pay the 
expense of such hire out of the fund provided by section 3004 G. C. (Opin. of Atty. 
Gen. for 1917, Vol. I, p. 478). 

(2) That a prosecuting attorney may be reimbursed for expenditures for gasoline 
and oil made by him in connection with the operation of his own automobile upon 
official business, such reimbursement to be made out of the fund provided by section 
3004 G. C. (Opin. of Atty.-Gen. for 1918, Vol. I, p. 998). 

Each of said opinions goes upon the theory that the expenses in question are 
properly payable und'er section 3004 G. C., because they are "not otherwise provided 
for" by statute. Your question-whether such expenses can be paid by the county 
from some county fund, rather than out of the section 3004 fund-would, if answered 
in the affirmative, require a finding that such expenses are otherwise provided for. 

After careful search, I fail to find any statute which will permit the expense of 
an automobile hired or used by a prosecuting attorney in the course of his official · 
duties, save and except section 3004 G. C. 

In 1917 the legislature enacted a measure (now known as sections 2412-1 and 
2412-2 G. C.) entitled: 

"An act authorizing county commissioners to purchase automobiles or 
other venicles for the use of county officials in the transaction of public 
business." 

That the real scope of the act is less than that indicated by the title, is apparent 
from the fact that the purchase is limited, in the body of the act, to automobiles or 
.other vehicles "for the use of the county commissioners and· county sheriff." 

Replying directly to your question, I advise you that where a prosecuting at
torney', in the performance of his official duties and in the furtherance of justice, in
curs expenses in connection with the hire of an automobile or in the purchase of gaso
line and oil for his own automobile, such expenses are payable out of the fund provided 
by section 3004 G. C., and not otherwise. 

Respectfully, 
JoHN G. PrucE, 

Attorney-General. 

713. 

SECURITIES-BLUE SKY LAW-THE WESTERN OIL & SHALE LAND 
VALIDATING COMPANY OF KANSAS CITY, MISSOURI, AMENABLE 
TO SAID LAW IN MAKING CONTRACTS WITH PERSONS TO VAL
IDATE FOR THEM TITLE TO UNITED STATES GOVERNMENT 
LANDS LOCATED OUTSIDE OF OHJO FOR A CONSIDERATION. 

The Western Oil & Shale Land Validating Company of Kansas City, Missouri, 
proposing to engage in Ohio in the business of making contracts with persons to procure 
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and validate for them title to United States Governme:nt lands located autside of Ohi-0 for 
a considerati-On, is ame:nable to the provisions of the Ohio Blue Sky Law, and required 
to secure a lice:nse as such dealer and procure the issuance of the certificate of the commis
si-Oner of securities authorizing the consummati-On of the prO'f)Osed transactions pri-Or to 
its engaging therein. 

COLUMBUS, Omo, October 18, 1919. 

Hox. P. A. BERRY, Commi88Wner of Securities, Columbus, Ohio. 
DEAR Srn:-Acknowledgment is made of y_our request for my opinion upon the 

application of the "Ohio Blue Sky Law" to certain transactions proposed to be con
ducted in this state by the Western Oil & Shale Land Validating Company of Kansas 
City, Missouri, and the Oil Development Corporation of Denver, Colorado. 

Your inquiry is stated as follows: 

"We are enclosing you a letter submitted to this department by George 
E. Seney, attorney-at-law, Toledo, Ohio, with attached exhibit&, requesting 
a ruling of this department whether or not said contracts are a security with
in the meaning of the Ohio Blue Sky Law. 

This is entirely a new proposition and we are desirous of having an 
opinion from your department before passing on same." 

With your communication you submit communications from the representative 
of the companies, and also copies of the proposed contrwcts sought to be made by the 
companies in connection with their transactions which are the ·subject of the inquiry. 

Without setting forth in detail the provisions of such contracts, which are lengthy, 
I find that in substance they import an obligation on the part of the Western Oil & 
Shale Land Validating Company to secure for the persons with whom they deal, des
ignated in the form of contract as the "subscriber" an·oil and shale claim of twenty 
acres of United States government land, it not being stated in the contract form where 
such land is located, the Land Validating Company further agrees to pay filing fees, 
cost of lqcating, staking, platting, posting notices, filing proof of labor, proof of dis
covery of oil and all legal expenses, fees and charges in connection with locating the 
claim, and to make application for a patent for such land and bear the expense in
cident thereto. 

In consideration of the up.dertakings of the Land Validating Company the sub
scriber is to pay to said company the sum of $100 upon the execution of the contract, 
and further agrees to pay the sum of $13.33 annually for four years, which is said to 
cover assessments and expenses required by the government. 

It is noted that a further provision in the contract is to the effect that upon the 
payment of the $100 the company agrees to execute and deliver a quit-claim deed for 
all right, title and interest in said twenty acre claim, while in all other provisions of 
the contract it is apparent that the title to the land which is the subject of the nego
tiations to be conducted by the Land Validating Company is in the United States 
government, and it is expressly stated by the attorney for the company, whose com
munication to your department is among the papers submitted to me, that "the land 
in question belongs to the United States government." 

It is therefore assumed that the latter is the fact, and that the undertaking by 
the Land Validating Company to execute and deliver the deeds does not correctly 
disclose the fact as to titie to the property, if such statement is intended to import 
title in the Land Validating Company. 

An examination of the agreement to which the Oil Development Corporation 
proposes to be a party, as evidenced by the documents presented, discloses that such 
agreement putports to be merely a lease by the subscribers who acquire the govern
ment lands to the Oil Development Corporation of their tract of the land for the de
velopment and extraction of the oil resources and by-products therefrom. 
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It appears that this lease is also to be procured by the Western Oil & Shale Land 
Validating Company as the representative of the Oil Development Corporation in connec
tion with its operations along the lines above set forth by way of procuring subscribers 
for the· land claims and the validation thereof. This abstract of the data furnished 
me ·will serve to indicate the character of the activities of the Western Oil & Shale 
Land Validating Company, which is the subject of consideration in connection with 
the provisions of the so-called Blue Sky Law. 

It might be said at this point that the activities of the Oil Development Corpo
ration as understood from the data at hand, do not constitute an activity regulated 
by the provisions of the Blue Sky Law, the same merely purporting to consist in the 
procuring of leases from persons who become owners of tracts of the government land. 

Directing attention then to the question of application of the Blue Sky Law to 
the activities of the Land Validating Company, it is noted that you inquire ~ecif
ically as to whether the contracts proposed to be entered into by either company is a 
"security" within the meaning of the Blue Sky Law. 

Subject to certain exceptions enumerated in the law, securities are defined:as 
follows: 

"Section 6373-1. Except as otherwise provided in this act, no dealer 
shall, within this state, dispose or offer to dispose of any stock, stock cer
tificates, bonds, debentures, collateral trust certificates or other similar in
struments (all hereinafter termed 'securities') evidencing title to or interest 
in property, issued or executed by any private or quasi-public corporation, 
co-partnership or association (except corporations not for profit,) or by any 
taxing subdivision of any other state, territory, province or foreign govern
ment, without first being licensed so to do as hereinafter provided." 

From a consideration of this and other related provisions of the statute, I reach 
the conclusion that the contracts in question do not constitute "securities" as com
prehended within the meaning of the term of the Blue Sky Law. 

However, it is provided in section 6373-15 of s2.id act as follows: 

"No person or company, unless licensed in the manner and under the 
conditions applicable thereto hereinbefore provided for dealers; shall, within 
this state deal in real estate not located in Ohio of which he is not the actual 
and bona fide owner and unless the 'commissioner' shall issue his certificate 
as provided in the following section," 

This provision of th.e law is held to be applicable to the activities of the Western 
Oil & Shale Land Validating Company if the real estate involved in their proposed 
activities is located outside of Ohio, and to require th2.t before conducting their pro
posed activities they shall procure a license in the manner and under the conditions 
applicable to dealers as provided in said act, and further, that prior to their engaging 
in such dealings, the commissioner of securities shall have issued his certificate author
izing same as provided in section 6373-16. 

Section 6373-16 provides: 

"Said commissioner shall have power to make such examination of the 
issuer of the securities, or of the property named in the two next preceding 
sections, at any time, both before and after the issuance of the certificate 
hereinafter provided for, as he may deem advisable. * * * And if it shall 
appear that the law has been complied with and that the business of the 
applicant is not· fraudulently conducted, and that the proposed disposal of 
such securities or other property is not upon grossly unfair terms, and that the 
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. 
issuer . or .vendor is solvent, upon the payment of a fee of ten dollars, the com
missioner shall issue his certificate to that effect, authorizing such disposal.

,, 

The requirement for license is the same as that applicable to a dealer in securities, 
and is covered by the provisions of section 6373-1 above quoted, and the following 
provisions regulating the issuance of such licenses. 

The conclusion that (he Land Validating Company is amenable to the provisions 
of the Blue Sky Law is rested upon the provision t.hat no person or company, unless 
licensed, shall within this state deal in real estate not located in Ohio, of which he is 
not the owner, as found in section 6373-15 supra. 

It is noted that counsel for the company suggest that the law would not be appli
cable, for the reason that the company would not be "selling land" as the land in ques
tion belongs to the United States Government, but it is to be noted that the law in 
fact is only intended to apply to the activities of others than the actual and bona 
fide owners, and the inquiry is resolved to a determination of whether the proposed 
activities of the company constitute "dealing in real estate." 

"Deal" is defined by Webster's Dictionary as follows: 

"To act, as between man and man; to have transactions of any kind 
with; to manage; to intervene or mediate." 

The Century Dictionary defines "deal" as follows: 

"Specifically-2. To negotiate or make bargains; traffic or trade; 
with a person, in articles; as, he deals in pig-iron. 

To engage in mutual intercourse or transactions of any kind; have to 
do with a person or thing, or be concerned in a matter; absolutely or with 
with or in. 

To intervene as a mediator or middleman. 
To distribute to." 

The proposed activities of the Land Validating Company clearly come within the 
recognized significance of the term "deal" as used in the law in relation to real estate, 
and is clearly within the principle and purpose of the fow. 

You are therefore advised that said company is amenable to the provisions of 
the Blue Sky Law before conducting the proposed dealings with reference to the "vali
dation" of land clai.IM, as disclosed by the form of its proposed contracts and the in
formation submitted therewith. 

Respectfully, 
JOHN G. PRICE 

Atl-Orw,1J-Gentral. 
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714. 

BOARD OF EDUCATION-WITHOUT AUTHORITY TO USE SCHOOL 
FUNDS TO ERECT OR REMODEL A BUILDING FOR USE OF SUPER
INTENDENT AND TEACHERS AS RESIDENCE. 

A board of education has no authority to use school funds to erect a residence for super
intendent and teachers, nor has the board of education a right to remodel one of its old build
ings into a residence for superintendent and teachers. 

Coumaus, Omo, October 20, 1919. 

HoN. FRANK B. PEARSON, Superintendent of Public Instruction, Columbus, Ohio. 
DEAR Srn:-Acknowledgment is made of your request for an opinion upon the 

following two questions: 

"Has a board of education the right to use school funds to erect a residence 
for superintendent and teachers? 

Has a board of education the right to remodel one of its old buildings 
into a residence for superintendent and teachers?" 

In answering either or both of the two questions given, it is necessary to refer to 
the general powers of the board of education. Pertinent parts of the statutes relative 
thereto are as follows: 

"Section 4749. The board of education of each school district, organized 
under the provisions of this title. shall be a body politic and corporate, and, 
as such, capable of suing and being sued, contracting and being contracted 
with, acquiring, holding, possessing and disposing of real and personal property, 
and taking and holding in v.rust fo'r the use and benefit of such district any grant 
o'r devise of land and any donation o.r bequest of money ar other personal 
p;?.op~y and of exercising such othm- powc.\ts and privileges as are conferred 
by this title and the laws relating to the pul)iic schools of this state." · 

Section 7620 reads as follows: 

"The board of education of a district may build, enlarge, repair and 
furnish the necessary school houses, purchase or lease sites therefor, or rights 
of way thereto, or purchase or lease real estate to be used as playgrounds 
for children or rent suitable schoolrooms, either within or without the dis
trict, and provide the necessary apparatus and make all other neces~y 
provisions for the schools under its control. It also shall provide fuel for 
schools, build and keep in good repair fences enclosing such school hou,ses, 
when deemed desirable plant sh,ade and ornamental trees on the school grounds, 
and make all other provisions necessary for the convenience and prosperity 
of the schools within the subdistricts." 

Section 7590 provides in part: 

"Each board of education shall have the management and control of 
all of the public schools of whatever name or character in the district * * * " 

Bearing upon the question of the levying of a tax or the expenditure of money 
for a purpose other than one strictly connected with the schools themselves, section 
7622-7 G. C. provides: 
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"The board of education of any school district or a municipality may 
levy annually upon the taxable property of such school district or municipality 
within the limitations of section 5649-2 of the General Code, not to exceed two
tenths of a mill for a social center fund to be used for social and recreational 
purposes. (106 0. L., 552.)" 

Section 7625 reads in part as follows :-
"When the board of education of any school district determines that for 

tlie proper accommodation of the schools of such district it is necessary to pur
chase a site or sites to erect a schoolhouse or houses, to complete a partially 
built school house, to enlarge, repair or furnish a schoolhouse, or to purchase 
real estate for playground for children, or to do any or all of SUC,h things, 
• • •, the board • • • shall submit to the electors of the district the 
question of the issuing of bonds for the amount so estimated. • • *" 

Boards of education can do only those thing■ for which there is either direct or 
implied authority in the statutes, and nowhere in such statutes in this state under 
existing law is there any provision for a board of education to use school funds to 
erect a residence for the superintendent and teachers, nor is any provision found for 
a board of education to remodel one of its old buildings into a residence for super
intendent and teachers, unless one can read into the provisions heretofore quoted that 
such was the intent of the general assembly when these sections, giving general powers 
to boards of education, were enacted. lt will be noted that in all of these sections 
the prime idea is that the expenditures authorized shall be for school purposes and in 
the matter of school buildings, that is, buildings which are used by the pupils as pub.ic 
houses, and a residence for superintendent and teachers does not come within such 
language. · 

It is therefore the opinion of the Attorney-General that a board of education 
has no authority to use school funds to erect a residence for superintendent and teachers, 
nor has a board of_ education a right to remodel one of its old buildings into a residence 
for superintendent and teachers. 

Respectfully, 
JOHN G. PRICE, 

AUorney--General. 

715. 

INHERITANCE TAX-BONDS AND NOTES BELONGING TO STATE 
-OF NON-RESIDENT DECEDENT BUT KEPT IN OH;IC, TAXABLE 
UNDER SAID LAW-WHEN CERTIFICATES OF STOCK IN FOREIGN 
CORPORATIONS ARE TAXABLE UNDER SAID LAW. 

Bonds and notes beumging to the estate of a non..,,-eBident decedent, but kept in Ohio 
for safekeeping or oth.erwise, are wilh respect to the succession thereto subject to inherit
ance tax in Ohio. 

The question as to whether or not certificates of stock inforeign corporations so owned 
and kept are in this respect 8'1.1-bject to Ohio taxation is more doubtful, but the taxing of
fici,al,s should hold them taxable until otherwise ruled by the courts. 

CoLUMBus, Omo, October 20, 1919. 

Tax Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-In your letter of September 29th you submit certain inquiries 

as corollary to those submitted in your previous letter of September 15th answered 
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by opinion of even date herewith. The following points are raised by the commis
sion: 

"1. Are bond.a of a municipality situated outside of Ohio subject to 
inheritance tax in this state when found in a safety deposit box in Ohio where 
they constitute part of the estate of a decedent who was a resident of a state 
other than Ohio and other than that in which the municipality issuing the 
same is situated? 

2. Are promissory notes given by individuals who are non-residents 
of this state subject to the same tax as above when found in this state and 
when they constitute part of the estate of a non-resident decedent? 

3. Are certificates of stock issued by a foreign• corporation subject to 
similar tax when found in this state and when they constitute part of the es
tate of a non-resident decedent? " 

In the other opinion referred to the authorities from other states relative to. your 
first question are set forth. In addition to these there is the express holding of Ferris, 
J., in Matter of Speers, 4 N. P., 238. This casearose under the collateral inheritance 
tax law, which, without attempting a definition of the term, imposed a tax upon "all 
property within the jurisdiction of this state" in respect of its succession. The 
facts as stated by the judge were as follows: 

"It is represented that one Elizabeth Speers died testate, a resident of 
Kentucky, devising by her will her entire estate to various persons in several 
amounts; that about ninety thousand dollars worth of real estate belonging 
to said deced,mt, was located in this county, and that a personal estate of 
about eighty thousand dollars, represented by bonds, notes, mortgages and 
money on deposit in banks oj the city of Cincinnati, was, by the will, directed 
to be paid to persons who could not have received the same except for the 
terms of the will." 

Further, in the course of the opinion th!' judge discloses the information "that the bonds, 
stocks, notes and evidences of debt (were) in the private box of Mrs. Speers, in the 
vault of the safe deposit company, in Cincinnati, for safe keeping;" and the conten
tion was made by her executors that that fact "did not give any of these values a 
situs for taxation other than that of the owner, and that the credit in bank was of 
such a character as to be incapable of a legal situs, apart from the person of the owner.'' 
Relying upon the decision in State vs. Dalrympl,e, 70 Md. 294, and distinguishing 
Orcutt's Appeal, 97 Pa. St.; 179, Judge Ferris came to the following conclusion: 

"The application asking for a direction to the executors to return this 
property for taxation should be granted and such proceedings will be had in 
accordance therewith.'' 

This case affords the only available precedent in this state and should be the 
basis of such administrative rulings as are necessary to raise the questions mentioned 
-by you and bring them before the courts properly for decisions. It is clearly a prece- · 
dent under the present tax for the reason that the present law is certainly not nar
rower in its definition of what constitutes "property within this state" than the old 
law was. 

Tu principle this decis~n answers your first .1nd seco_nd questiohs µi the affirma
tive. 

However, there is one general qualification which mlJ,st be made; the mere find
ing of the evidences of intangible property in this state affords no more than a pre-
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sumption that the state has the right to impose the tax under the deci£ions cited. 
Such presumption is probably rcbuttablc by showing that the presence of the paper 
evidence in the state is merely temporary, transitory or accidental. 

Sec-In re Romaine, 127 X. Y. 80; 
In re Enston, 113 X. Y. 174. 

Sec also-Buck vs. Beach, 206 U. S. 392. 

Your third question seems not to have been involved in Re Speers, supra. It 
is rendered more doubtful by the fact that the courts of New York, which in decisions 
cited had sustained the taxation of bonds and other evidences of debt kept in the 
state, have not applied this rule to non-residcn(stock in a foreign corporation, though 
found within the state. 

:\fatter of Whiting, 150 X. Y. 27. 

In the other opinion attention has been called to the interesting manner in which 
the judges of the court of appeals of New York divided on the series of cases reported 
in 150 New York. Vann, J., announcig.g the opinion of the court in the Whiting 
case, supra, (though personally dissenting from a part of it) employed the following 
language: 

"Augustus Whiting, a resident of Newport, Rhode Island, * * * at 
the time of his death * * had money on deposit in a bank in this state, 
and owned certain bonds and certificates of stock that were found in a box 
rented by him in a safe deposit vault in this state. The stocks and bonds 
were issued partly by domestic and partly by foreign corporations * * *. 
All except the stock of foreign corporations were included in the appraise
ment, which was sustained by the surrogate and by the appellate division. 
The theory upon which the supreme court, by a divided vote, proceeded to 
judgment, was that the w1itten instruments were physically within the state, 
and constituted property here subject to taxation. They were regarded 
as tangible, and apparently as in the nature of chattels. I think this is a 
sound conclusion, warranted by the Romaine Case * * * I think, more
over, that the written instruments issued by domestic corporations, includ
ing their bonds and the interests represented by them, are subject to a suc
cession tax, independent of the fact of their physical presence in this state 
* * * The main use of certificates is for convenience of transfer, and they 
are treated by business men as property for all practical purposes. They are 
sold in the market, transferred as collateral security to loans, and are used 
in various ways as property. * • * They are the only evidence of transfer 
required by the corporations issuing them in order to make the actual trans
fer on the books. There is obvious propriety in subjecting the instrument 
of transfer to a transfer tax when it is left in this state for safekeeping. It 
is subject to the jurisdiction of our laws, and hence is within the intent of 
the transfer tax act. * * * 

A majority of my associates, however, arc of the opinion that the United 
States bonds, although physically present in this state, are not subject to a 
transfer tax. By their direction I announce, * * * that the certifi
cates of stock in question as well as all of the bonds, except those issued by 
the United States, were properly held by the courts below subject to taxation 
under the transfer tax act on account of their physical presence in this state." 

The head-note of the case, however, expressly excepts the certificates of stock 

10-Yol. II-A. G. 
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of foreign corporations, and it is apparent that inasmuch as the lower courts had held 
those exempt and the execut-0rs and trustees had appealed, no question was before 
the court respecting the stock of foreign corporations. The question therefore is 
left in doubt by this decision. 

As remarked by Messrs. Gleason and Otis, in their work on inheritance taxa
tion, (p. 250): 

"The reasoning of modern authorities would support such a tax when 
the certificate is within the jurisdiction of the taxing power." 

The authors cite People ex rel. vs. Reardon, 185 N. Y., 531, where quotation is 
made from the very language of Judge Vann above quoted. The earlier New York 
case of Matter of James, 144 N. Y. 6, may be distinguished on the ground that the 
statute was at that time of narrower interpretation. 

People vs. Griffith, 245 Ill. 532, interpreting a statute based on the earlier New 
York statute, and following In re James, held that neither stocks nor bonds of foreign 
corporations found in safety deposit boxes in Illinois were subject to the Illinois law. 
This decision, however, WM expressly based by the court on the doctrine of adoption 
by reference, it appearing that the Illinois law was like-·the New York law was at the 
time it was interpreted in the James and Romaine cases, and that the change in the 
New York law and the consequent change in judicial interpretation thereof wo~·ked 
by the decisions found in 150 New York took place after the Illinois legislature had 
acted. This principle would not hold here. If anything, the reasoning of the cases 
found in 150 New York would apply to the Ohio statute. 

For the purpose of administration it is the advice of this department that if stocks 
of corporations are permanently kept in this state they are, on that account alone, 
in respect of their succession taxable in this state. As stated, this question must be 
regarded as doubtful, but it would seem to be proper to raise it for judicial determina
tion in this way. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

716. 

LOCAL OPTION STATUTES-FINES AND FORFEITURES COLLECTED 
UXDER PROVISIONS OF ABOVE STATUTES ARE PAYABLE INTO 
TREASURY OF COUNTY OR MUNICIPALITY-COUNCIL BY ORDI
NANCE MAY PROVIDE FOR PAYMENTS TO PERSONS SECURING 
EVIDENCE OF VIOLATIONS OF SAID STATUTES. 

Fines and forfeitures collected in cases of violation of the local option statutes are 
payable by the court in which the collection is made, into the treasury of the county or 
municipality. 

When the fine is enforced in a court of a municipality, the money so paid into the 
treasury is subject to application by the council and it is competent for the council to pro
vide by ordinance for the appropriation of a portion thereof for payment to persons secur
ing evidence of violations of the local option statutes, but such provision of council must 
be sufficiently complete to amount to a specific authorization for the withdrawal of the 
money from the treasury in order to be operative. 

Counrnus, OHIO, October 20, 1919. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GE~"TLEl\IEX:-I am in receipt of your letter of October 13th referring to opinion 
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Xo. 6is5 recently rendered to your department with reference to which you say that 
the answer to the fir,,i: question therein considered is not entirely understood and in 
fact it is not thought to have been directly answered. 

In the inquiry which was the suj)ject of the opinion referred to it was pointed out 
that: 

"The council of a village passes an ordinance setting aside forty per 
cent of fines and forfeitures frcm collections for violation of local option laws 
to pay persons furnishing evidence resulting in conviction for violation of 
local option laws. Such moneys are paid out to persons merely for furnishing 
evidence, among others the marshal of the village." 

Your first question was stated thus: 

"Is there any authority of law for council to provide a certain portion 
of such fines and forfeitures to be paid persons promiscuously for furnishing 
evi'den,ce?" 

Your question was considered as relating to the aut,hority for dispensing the 
fund, or a portion thereof, derived from fines and forfeitures under the local option 
statutes for the purposes named in your inquiry, rather than as questioning the pro
cedure to be observed in that regard, and accordingly the answer given, after pointing 
out that the application of such funds tov-ard the securing cf evidence of law viola
tions tends tc bring about the enfoNement of the law, and is not, contrary to princi
ples of public policy, was 

"It cannot be said that its application in the dire.c tion of securing a more 
vigilant enforc.ement of the law, is a misapplication of such funds, and your 
first question is therefore answered in the affirmative." 

It is now perceived, however, that the further query in your mi.nd relates to the 
method. by which such fund-so ari,ii-ng from the fines and forfeitu~es may be disi:en.sed 
for the purposes named. 

It is first to be noted that tne provision of section 13247, which was c;uoted in 
full in the previous opinion, is 

"Such funds paid into the treasury of ljhe municipal corporation shall 
be applied as the council th,ereof may di:rut." 

Provision is made by other sections of the law for the payment into the municipal 
and county treasury, respectively, ~,y mayors and police courts ofj all fines, penalties 
and forfeitures ccming into their hands. See SPt•foru 4599 anrl 4271 G. C. ~im;!ar 
provision is made with reference to justices of the peace and other lower courts, and 
these general provisions would control entire! y the disposition of the funds arising 
from fines and forfeitures except for the special provision here made. Here it is not 
only especially provided that the prQc eeds of fines and fcrfeitures shall be paid into 
the county treasury when enforced in a county court and into the municipal treasury 
when enforced in municipal courts, but further the ultimate application of the funds 
paid into the municipal treasury is taken out of the operation of general provisions 
and is here governed by the special authorization of council to determine and direct 
its application. 

At the outset therefore it may be stated that fines and forfeitures unC::er the local 
option statutes must be paid into the treasury of the mllnicipality when enforced in 
the courts tnereof and may not be raid directly by the court to persons furnishing 
evidence. 
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Whenit'b:e mo;ney has been so paid into the treasury in compliance with the express 
provision of the statute, the council is then a:uthorized to make disposition thereof, 
which may be done in my opinion bythe enactment of a general ordinance. That is 
to say, council may provide by the ordinance that a stated per cent or portion of the 
fines and penalties shall be set aside and appropriated for the particular purpose which 
they determine and the ordinance may further stipulate what amount shall b payable 
for a giv,m service and Jinde'.r what circumstances; or it mig'ht authorize the mayor or 
solicitor to procure the service of persons in ferreting out evidence of violations authoriz
ing tbe use of a stated portion of the accumulated or contingent fund. No doubt 
cou,ncil might provide simply that a given per cent of fines and forfeitures' coming 
into the treasury in any case shall be payable to th'e person or persons furnishing the 
evidence leading to t~ conviction of the violator or the prose~ution resulting in the 
forfeiture of recognizance, and it is believed that such provisions as above outlined 
will be operative, while on the other hand a mere provision by council that a certain 
portion of th'e funds should be appropriated for the purpose of securing evidence of 
violation of the local option laws would not be sufficiently complete to authorize the 
drawing of th.e m~ney from t)ie treasury as council has neither determined the specific 
application of the fund nor vested th,e administration thereof in any ether officer or 
department. 

' Respectfully, 
JOHN G. PRICE, 

A ltorney-General. 

717. 

APPROVAL FINAL RESOLUTIONS. FOR ROAD IMPROVEMENTS IN 
MORGAN AND GALLIA COUNTIES. 

HoN. A. R. TAYLOR, State Highway Com,missioner, Columbus, Ohio. 

CoLUMBus, Omo, October 20, 1919. 

718. 

INHERITANCE TAX-COUPON BONDS ISSUED BY MUNICIPAL AND 
PRIVATE CORPORATIONS OF STATE OF OHIO AND BELONGING 
TO ESTATES OF NON-RESIDENT DECEDENTS AND HELD OUT
SIDE STATE NOT TAXABLE-REGISTERED BONDS TAXABLE-
MUNICIPAL CORPORATIONS NOT WITHIN SCOPE OF SECTION 
5348-2 G. C. RELATING TO TRANSFERS OF ASSETS, ETC,-PRIVATE 
CORPORATIONS WITHIN SCOPE OF SECTION 5348-2 G. C.-SAID 
SECTION APPLICABLE TO FOREIGN CORPORATIONS REGISTERED 
TO_ DO BUSINESS IN OHIO AND ACTUALLY KEEPING STOCK 
BOOKS IN OHIO-NOT APPLICABLE TO SUCH CORPORATIONS 
WHOSE STOCK BOOKS, ETC., ARE KEPT OUTSIDE OF THIS STATE 

Coupon bonds issued by municipal and private ccrpurations of the state oj Ohio and 
belonging to the estates of non-resident decedents, and held outside the state, are not subject 
to the Ohio inheritance la$ with respect to the succsssion thereto. 
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On '{YTinciple and in the absence of authority, the opposite rule should '{YTevail as to 
registered bonds of such corporations. 

Municipal corporations are not within the scope of section 5348-2 G. C., relating to 
transfers of assets, securities, etc. Private corporations are, and the statute is broad enough 
to apply to the transfer of registered bonds on the books of the company. 

Section 5348-2 G. C. applies to foreign corporations registered to do business in Ohio 
and actually keeping stock books, etc., in Ohio. It does not apply to such corporations 
whose stock books, etc., are kept outside of this state. Whether it applies to foreign cor
porations, if any, not registered to do business in Ohio, but keeping stock books in this 
state, Query. 

COLUMBUS, OHio, October 21, 1919. 

Tax Commission of Ohio, Columbus, Ohio. 
GENTL"EMEN:-Receipt is acknowledged of your letter of September 15th re

questing the opinion of th'is department, as follows: 

"In connection with the administration of the inheritance tax act, will 
you be good enough to advise us on the follov.ing matters: 

1. To what extent is the registration and transfer of registered bonds 
(both as issued by subdivision!! of th~ state and by private corporations) 
controlled or regulated by the provisions of the law mentioned? Similarly 
as to bonds which have not been registered? 

2. Where such bonds have been issued and are held outs,ide the limits 
of the state by a non-resident, are they subject to inheritance tax in Ohio? 
Or is the actual location of the bonds immaterial? 

3. Where the estate of an Ohio decedent possesses shares of stock in a 
foreign corporation, is the transfer of such stock on the books of the company 
subject in any way to the provisions of the second and subsequent sentences 
of section 5348-2 when such corporation has been admitted to do business in 
this state? Similarly when the corporation has not been admitted to do bus
iness in t.his state? " 

Your first two question may be considered together as a negative answer to the 
second question as applied to either class of bonds mentioned would make unnec
essary any answer to your first question. 

Accordingly, the first question to be considered is as to whether bonds which 
have not been registered and are held outside the limits of the state by a non-resident 
are, in case of the death of such resident and in respect to the succession thereto, Rub
ject to taxation in Ohio because the issuer of the bonds is an Ohio municipality or 
other subdivision or private corporation organized under the laws of this state. 

This question must be answered, in the light of the authorities, in the neg'.1tivc. 
The inheritance tax law of Ohio is not broader in its reach thr.n tho8e of many other 
states in which this question has arisen, notably New York, and the holdings in such 
other states are uniform on the point that ordinary coupon bonds issued by a cor
poration within the taxing state are not "within the state" for the purpose of the 
incidence of the inherifancc tax in c:::m of their transfer by death of a non-resident. 

In re Bronson, 150 X. Y. 1; 34 L. R. A. 238; 
In re Whiting, 150 N. Y., 33; 34 L. R. A. 232; 
Re Fearing, 200 N. Y., 344; 
Ramble vs. Dawson, 67 Wash., 81; 
Re Fearing, 123 X. Y. Supp. 396; 
Re Preston, 78 X. Y. Supp. 91; 
Eidman vs. :\lartinez, 184 U.S. 587. 
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If there is a distinction in principle between the rule announced by these de
cisions and the rule referred to in the recent opinion of this department on the question 
as to the situs for inheritance tax purposes of an insurance policy payable to the es
tate of a non-resident decedent and issued by a corporation organized under the laws 
of the taxing state, it lies in the fact that coupon bonds are negotiable instruments 
designed to pass more or less current and therefore taking their situs for all purposes, 
including succession, at the place where they are owned or even where they are held 
and kept. 

See- In re Whiting, 150 N. Y., 27; 
In re Morgan, 150 N. Y., 36; 
Western Insurance C'.). vs. Holliday, 126 Fed. 259; 
People vs. Griffith, 245 Ill. 541. 

See also-Tafel vs. Lewis, 75 0. S. 182. 
But see-Eidman vs. Martinez, supra. 

In other words, the general current of authority is to the effect that succession 
to bonds is taxable by a state, either when the bonds themselves are kept within the 
state or when the decedent was a resident of the state, but not merely on account 
of the fact that the issuing corporation is domiciled within the state. 

So far as ordinary coupon bonds are concerned, therefore, your second question 
is answered by the foregoing, and an. answer to your first question with respect thereto 
is unnecessary. 

The case would seem to be different as regards registered bondl!. The legal 
effect of the registration of a bond is to destroy its negotiability, in that the obligor 
is not liable to any holder of the instrument in due course, but may discharge its ob
ligation by paying it to the registered owner. Such bonds are, moreover, usually 
secured by some sort of a mortgage or other collateral security. In the case of private 
corporations, such collateral security usually consists of a trust deed or other instru
ment having the effect of a mortgage of property; in the case of municipal corpora
tions and subdivisions of the state, the collateral security cpnsists of tax levies which 
the subdi,i3ion is compellable to make for the purpose of raising ,a fund to meet the 
principal and intere~t of the bonds. It is obvious, as stated by Vann, J., in his dis
senting opinion in Re Bronson, supra,• (p. 25): thaj; 

"Where the bonds are registered, * * * the transfer can only be 
effected at an office designated by the corporation. * * * It wou)d be 
necessary, upon this a~sumption, for the person entitled to succession to 
these bonds to come into the state of New York, directly or in'directly, to 
complete his title. The transaction, by vhtue of the contract itself, would 
become localized, for the transfer would require a corporate act in this state 
done under the su.rrction of our laws, and possibly by virtue of an appeal to 
our courts." 

This dictum of Vann, J., (for the bonds in the case were actually coupon bonds 
and not registered bonds) is the only expression of opinion which has been found sug
gesting a distinction between registered and coupon bonds. Its effect is weakened 
by the fact that Vann, J., also argued for the subjection to tax of the succession to 
coupon bonds of Kew York corporations held by non-resident decedents outside of 
the state, in which respect his position was not accepted by a majority of the court 
of which he was a member. It is true that the case of Callahan vs. Woodbridge, 171 
Mass., 595, goes to the exient of holding that any bonds belonging to the estate of 
a non-resident, whether issued by Massachusetts corporations or not, and whether 
actualJy held in :Massachusetts or not, were subject to the Massachusetts inheritance 



ATTOR~'EY-GENERAL. 1335 

tax when the will was probated in :Massachusetts. This department has, however, 
been hitherto unable t-0 follow this decision, and it is clearly out or line with the cur
ren.t of authorities. 

It is strange that uo case 1s to be found de.aling with registered bonds. In view 
or the character of :mrh obligations, however, and the necessity of resorting to the 
courts or the taxing state for the purpose of perfecting the succession, which does 
not exist in the case of negotiable bonds, it would seem that upon the principles laid 
down in the former opinion of this department with respect to insurance policies, 
heretofore referred to, successions to such bonds should be regarded as taxable when 
the same are issued by Ohio private or municipal corporations or subdivisions, re
gardless of the place at which the securities are kept (which in this case would seem 
to be immaterial, though the decisions above cited would tend in the other direction). 
At least it is the advice of this department that the administrative rulings should be 
that the tax is collectible under such circumstances, so that a judicial ruling on the 
point may be properly seemed. 

This conclusion as to your second question, in i:;o far as it relates to registered 
bonds, makes necessary rm-ther consideration of your first question as relating to such 
bonds, and particularly to the provisions of section 5348-2 of the General Code with 
respect thereto. This section has been quoted in other opinions of the department 
and its quotation will not now be repeated. Suffice it to say that the language therein 
employed as descriptive of the in,stitutions which are prohibited from making tran&
fers except ·with the consent of the commission and upon the retention of a sufficient 
amount to pay the tax is not broad enough to include public corporations or quasi 
public corporations. As a matter of the interpretation of the statute, therefore, it is 
concluded that a municipal corporation or a school district, township or county in this 
state, or any officer thereof, would not be liable for the penalty provided by that seC:
tion in the event of failure to withhold the tax, etc., in the case of registered bonds. 

It is just as clear that the section does apply to transactions of this sort on the 
part of private corporations. The statute provides that-

"No safety deposit company, " * * corporation, etc., * * • 
having in possession or in control or custody in whole or in part 'securities 
* * * belonging to or standing in the name of a decedent * * *, in
cluding the shares of capital stock of, or other interest in, such safety deposit 
company, * * • corporation or other institution, shall * * * trans
fer the same to any person whatsoever * * * without retaining a suffi
cient portion or amount thereof to pay any taxes or interest which would 
thereafter be assessed thereon under this subdivision of this chapter, and 
unless notice of the time and place of such delivery or transfer be served upon 
the tax commission of Ohio and the county auditor at least ten days prior to 
such delivery and transfer." 

The retention of which the section speaks could be made or accrued interest, or 
in case the bonds were due, of a part of the principal thereof, so that the section has 
possible application, though nothing is to be done excepting to make a transfer on 
the books. 

It is the opinion of this department that section 5348-2 applies to the transfer 
of registered bonds and their registration in the name of the transferee in case of the 
accrual of the inher;tance tax on account thereof, and that such inheritance tax ac
crues in all cases in which a private corporation issuing the registered bonds is organ
ized under the laws of this state or has its principal place of business, where its cor
porate concerns are man2.ged and its books for the registration and transfer of bonds 
are kept, in this state. This opinion is given ·with some qualification, as heretofore 
stated, because of the lack of authority on this point. 
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Coming to your third question, it will be at once seen that it involves primarily 
a consideration of the section last above referred to and of that part of it which has 
been quoted. The first sentence of the section which has been omitted speaks of "cor
porations organized or existing under the laws of this state" and would not apply to 
foreign corporations, inasmuch as the phrase "existing under" is probably intended 
to apply to corporations created by special act prior to the adoption of the constitution 
of 1851. The second sentence is not so qualified, and so far as the force of its own 
terms is concerned, would apply at least to all corporations to which any laws of this 
state might apply, which would include foreign corporations admitted to this state 
for the purpose of doing business. Foreign corporations not so admitted could scarcely 
be subject to the laws of this state. But this question will be further considered herein. 
Before considering it the pursuit of another line of thought seems appropriate. The 
sentence under consideration prohibits certain acts, and the last sentence of the sec
tion imposes a liability which is in the nature of a penalty, in that it is consequent 
upon failure to comply with the statute. The question now arises as to whether the 
act commanded by the statute is one that could take place outside the territorial 
jurisdiction of the state. The section purports to regulate the institutions referred 
to in respect of ce~tain acts, namely, the delivery or transfer of certain kinds of se
curities or assets to persons. Aside from the question as to what sort of a construction 
this statute should receive, it seems obvious that, however phrased, it could not apply 
to ac1¥1 committed outside the state of Ohio. No authority ha,s been found on this 
pciint, though the S!l~tio,n is of a type which is frequently employed in inheritance tax 
laws. The general principle is that the penal or regulatory laws of a state, including 
those regulatioris which have to do with the collection of revenue, have application 
only within its boundaries so far as non-residents of the state are concerned, though 
it is possible for the 'state to prohibit acts of its citizens or residents or creatures, whether 
committed within or without the state. This is the gen:eral principle in conflict of 
laws, aoµ has application here. 

At the most, then, the section regulates t,ransfers taking place in this state and 
involving action in this state on the part of the institution referred to therein. There
fore a foreign corporation admitted to do business in this state, transferring stock on 
its books kept in another state from the name of a decedent to that of his executor, 
administrator or other successor, would not come within the operation of this statute 
even though the decedent was domiciled 1n this state, whether the corporation had 
complie'd with the laws of this state or not: 

On the contrary, a foreign corporation actually keeping its stock books in this 
state and making transfer here, would at least, if registered as a foreign corporation 
under the laws of this state, be within the terms of the statute, and it is the opinion 
of this department that under such circumstances the statute would apply. 

These conclusions leave open but one question, namely, as to whether a foreign 
corporation not registered to do business in this state, bu~ keeping its stock books 
here and making the transfer here, would be subje&t to the statuite in case of the trans
fer of stock belonging to a resident decedent. This question is very doubtful, and it 
would seem hardly possible that it could ever arise in practice. 

One thing is @rtain: unless the corporation is authorized to transaClt business in 
this state, or unless it has property in this state subject to attachment, the C'ou,rts of 
this state could not acquire jurisdiction over it for the purpose of enforcing the col
lection of the tax or penalty from the corporation. Inasmuch as the primary liability 
is not cast upon the corporation for the tax, but, as previously intimated, the liability 
of the corporation is created by a statute which is penal in its nature, it is very much to 
be doubted that the courts of any other state would enforce collection of the amount. 
So that in the case last imagined the only possibility of even raising the question sug
gested would exist if the corporation should have property subject to attachment in 
this state. 
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1:'nless the commission particularly desires advice on this question, it will be held 
in abeyance. 

Respect! ully, 
JOHN G. PRICE, 

Attorney-General. 

719. 

APPROVAL, BOND ISSUE FOR DETENTION HO:\IE, TRUl\IBULL COUNTY, 
OHIO, IN THE SUM OF 820,000. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLmrnus, OHIO, October 23, 1919. 

720. 

APPROVAL, BOND ISSUE, WILLOUGHBY RURAL SCHOOL DISTRICT, 
LAKE COUNTY, OHIO, IN THE SUM OF $24,000. 

Industrial Commission of Ohio, Columbus, Ohio 

C0Lu11rnus, OHio, October 23, 1919. 

721. 

APPROVAL FINAL RESOLUTIONS, ROAD IMPROVEMENTS IN MERCER 
AND AUGLAIZE COUNTIES. 

HoN. A. R. TAYLOR, State Highway Commissioner, Columbus, Ohio. 

CoLUMBus, OHio, October 23, 1919. 

722. 

APPROVAL, BOND OF CLEM T. KELLY, CHIEF CLERK TO STATE 
HIGHWAY COMMISSIONER, IN" THE SUM OF 33,500. 

CoLlnrnus, OHio, October 23, 1919. 

HoN. HARVEY C. SMITH, Secretary of State, Columbus, Ohio. 
DEAR Srn:-

IN RE-Bond of Clem T. Kelly. 

The above bond in the sum of $3,500.00, given as directed by section 1183 G. C. 
covering Mr."Kelly's appointment as chief clerk to the state highway commissioner, 
has been approved by the state highway commisioner as to surety (the Chica.go Bonding 
and Insurance Company) and by myself as to form, and is transmitted herewith 
for filing in your office in accordance with the provisions of the above named statute. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

https://Chica.go
https://3,500.00


1338 OPINIONS 

'123. 

APPROVAL SEVEXTEEX LEASES COVERING CA.~AL A.°"D RESERVOIR 
LANDS LOCATED IN" OHIO. 

HoN. JOHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 

COLUMBUS, Omo, October 23, 1919. 

724. 

BANKS AND BAi~KIN"G-NOT UNLAWFUL FOR BANK EXISTING 
·UNDER LAWS OF OHIO TO APPOINT AGENTS TO TRANSACT 
FOREIGN EXCHANGE BUSINESS IN PLACES OTHER THAN REG
ULAR PLACE OF BUSINESS. 

It is not unlawful for a bank e-.cisting under the laws of Ohio to appoint agents to 
transact a foreign exchange business at places other than its regular place of business. 

CoLUMBus, Omo, October 23, 1919. 

HoN. PHILIP C. BERG, Superintendent of Banks, Columbus, Ohio. 
DEAR Srn:-You have addressed to me this inquiry: 

"May banks appoint agents to transact a foreign exchange business 
and no other function of banking, at places other than the regular place of 
business of su'Ch banks? " 

The importance of arriving at a correct di,sposition of this question can hardly 
be overstated. An erroneous conclusion followed by your department may result 
in consequences disastrous to the banks and their customers. If we answer this in
quiry in the affirmative and that conclusion be incorrect, we permit these institutioll/3 
and those with whom they deal to assume and acquire obligations, the validity of 
which would be subject to the most &erio_us doubt. 

Bank of Augusta vs. Earle, 13 Peters 519. 

The number and the importance of the commercial transactions in which banks 
will participate if advised that they may exercise this function have led me, there
fore, to give it most serious consideration. The authorities in point are few and in 
some conflict, so that we must analyze them carefully to ascertain the true principle. 

You correctly characterize the dealing in foreign exchange as a banking function. 

"Buying and selling exchange is an exercise of a banking franchise." 

Michie on Banks and Banking, p. 1611. 

"A bank may bl\,¥ and sell exchange." 

Morse on Banks and Banking, 5th Ed., p. 125. 
Section 710-47 G. C., effective in Ohio on July 11, 1919, and relating to the cor-
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porate powers of banks, authorizes each "to do all needful acts, to carry into effect 
the object for which it was created." · 

Section 710-181 G. C. is in part a.s follows: 

"Xo person, firm or corporation, except banks and duly incorporated 
and qualified railroad, steamship and express companies, shall engage in this 
state in the business of receiving money for the purpose of transmitting the 
same, or the equivalent thereof, to foreign countries." 

The right of a ban,k to deal in foreign exchange being well settled by judicial au
thority and clearly recognized by the legislature, may it exercise this function through 
agents located at places other than that in which it carries on its general business? · 

It is said in Michie on Banks and Banking, p. 1611: 

"When a bank is authorized to do banking business in a certain county, 
the buying and selling exchange through an agency in another county is 
illegal, a.s buying and selling exchange is, in effect, discounting paper, and an 
exercise of a banking franchise." 

The author cites in support of this text only the case of People vs·. Oakland 
County Bank (Mich.), 1 Doug. 282. There the supreme court of ~1ichigan helil that 
a bank whose charter required that it should be located in the county of Oakland had 
violated the law by the establishment of an agency in the county of Wayne, where 
it received and kept deposits, redeemed its bills, and as incident to such redemption 
bought and sold exchange. It said at p. 289: 

"It is unnecessary to push our inquiries any further upon this point, 
as we are all clearly of opinion that, in this respect, there was the assumption 
of an authority not warranted by law. With regard to the purchase and 
sale of bills of exchange, in the manner and for the purpose stated in the 
case made, we are equally clear." 

The decision was put upon the ground that the bank was limited in the ex
ercise of its functions to the county at which it was to have its place of business. Nor 
was there any distinction made between the accepting of deposits and the buying and 
selling of exchange. 

This case was referred to in the dissenting opinion in T}).ompson vs. Waters, 26 
Mich. 214, as settling the law of Michigan that a corporation whose existence is fixed 
by its charter in a city or town, can not exercise its powers elsewhere. But the ma
jority in deciding Thompson vs. Waters did not apply this doctrine, but held that a 
railroad company organized under the laws of Indiana could take title to land in Mich
igan, and in so concluding said: 

"The mere right of a corporation to purchase and sell property, not being 
in its nature strictly a franchise, but a right existing equally in individuals 
without special grant, is very generally recognized in states other than those 
of its creation." 

Bank of Augusta vs. Earle, 13 Pet. 589, to which I shall call attention,' was 
cited with approval. In my opinion, therefore, the authority of People vs. Oakland 
County Bank was very much weakened by the later holding of the same court in 
Thompson vs. Waters, though not expressly disapproved. 

On the other hand, in Bank of Augusta vs. Earle, supra, the supreme court· of the 
United States, speaking through Chief Justice Taney, held that recovery could be 
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had upon a bill of exchange made for discount by the Mobile, Alabama, agent of the 
Bank of Augusta in Georgia. The circuit court· of the United States had held the 
contract void and the bill unenforceable, upon the ground that a bank incorporated 
under the laws of Georgia, with the power among other things to purchase bills of ex
change, could not lawfully exercise that function in the state of Alabama. While 
the supreme court discussed the doctrine of comity between states, rather than the 
concrete question of the right of a bank to deal in exchange away from its place of 
business, it could not have reached the conclusion it did without assuming the exis
tence of such power.· 

City Bank of Columbus vs. Beach, Fed. Cas. No. 2736; 1 Blatch. 425, was heard 
iu the circuit court of the northern district of New York, Mr. Justice Nelson and 
Judge Conkling sitting. The action was against the acceptors on two-bills of exchange 
drawn.by Hat Cleveland, Ohio, on the defendant Bat Auburn, New York, accepted 
payable in New York to the order of Hand indorsed by him. H, plaintiff's agent in 
Cleveland, had discounted the bills as such and for its benefit. In deciding in plain
tiff's f;n,vor, Justice Nelson said: (p. 741, Vol. 5, Fed. Cas.) 

"The acts under which the bank became a corporation, conferred upon 
it the power to deal in exchange, without restriction, and hence the purchase 
of bills at the city of Cleveland, for the purpose of remitting the proceeds of pa-
per belonging to the bank collected at that place, or even the dealing generally 
in exchange at that place by an agent, with the funds thus collected and 
remitted, was not in contravention of the charter of the bank, or of any law of 
the state of Ohio. I think this case falls within the principle of the cases of Bank 
of Augusta vs. Earle, 13 Pet. (38 U. S.) 519, and of Tombigbee R. Co. vs. 
Kneeland, 4 How. (45 U. S.) 16, and that a new trial ought not to be granted." 

Conkling, J., concurred in the judgment in a somewhat lengthy opinion, in which 
he showed that Bank of Augusta YS. Earle, supra, was in point, and said: 

"The case decides, therefore, that if the City Bank of Columbus had 
employed its agent and purchased these bills at Mobile, instead of Cleveland, 
its title would have been indisputable. Is its title then to be held invalid, 
because the purchases were made within the limits of the state of Ohio? " 

The syllabus, which fairly states the law, is as follows (p. 739): 

"1. Where a banking corporation, whose location and place of business 
was at Columbus, Ohio, had power by its charter to deal in bills of exchange, 
without restriction as to place: Held, that it could purchase such bills at 
Cleveland, Ohio, for the purpose of remitting to New York the proceeds of 
paper belonging to the hank, collected at Cleveland. 

2. And it could even deal generally in exchange at Cleveland, through 
an agent there, with the funds thus collected and remitted. 

3. The cases of Bank of Augusta vs. Earle, 13 Pet. (38 U. S.) 519, and 
of Tombigbee R. Co. vs. lfoeeland, 4 How. (45 U. S.) 16, quoted and ap
proved. 

4. The City Bank of Columbus, under the acts of Ohio incorporating 
it, passed March 17, 1838, and March 6, 1845, and under the general banking 
law of Ohio, passed Fe,bruary 24, 1845, is restricted to Columbµs as its location 
and place of business. (Per Conkling, J.)" 

Section 710-181 G. C., to which reference has been made, contemplates that 
railroad, steamship and express companies will transact their foreign exchange bus-

https://drawn.by
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iness through agents at various locations. It ~quires such compamies to file yearly 
with the superintendent of banks a certificate each place in this state where it main
tains an office where money is to be received for such purpose and the person or per
sons there in authority to receive this money. 

We are to keep in mind also the provision of section 71~7 G. C., to the effect 
that the bank may do all needful acts to carry into effect the objects for which it was 
created, one of which unquestionably was the purchase and sale of foreign exchange. 
This function is quite different from that of receiving deposits or loaning money. This 
the legislature recognized by~ermitting other corporations to deal in foreign exchange. 
Nor does it appear wliy they 'should be permitted to cal"I'Y on this business wherever 
they might establish agencies, and a similar privilege be denied to banks existing 
under our own laws and amenable t-0 all the supervision and regulation provided in 
our banking laws. 

I therefore advise y6u that it is not unlawful for a bank existing under the laws 
of Ohio to appoint agents to transact a foreign exchange business at places other than 
its regular place of business; but I am not here considering any other question than 
might arise or be suggested by the provisions of section 710-181 G. C. 

Respectfully, 
JOHN G. PRICE, 

Attwney-General. 

725. 

APPROVAL, LEASE, MIAMI AND ERIE CANAL, DEFIANCE, OHIO, $300. 

HoN. JOHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 

COLUMBUS, Omo, October 24, 1919. 

726. 

APPROVAL, FINAL RESOLUTION FOR ROAD IMPROVEMENT IN PICK
AWAY COUNTY, OHIO. 

HoN. A. R. TAYLOR, State Highway Commissioner, Columbus, Ohio. 

COLUMBUS, Omo, October 24, 1919. 

727. 

DISAPPROVAL, DEFICIEXCY BONDS OF FAIRFIELD TOWNSHIP 
SCHOOL DISTRICT, $8,000. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLmrnus, Omo, October 25, 1919. 

RE-Deficiency bonds of Fairfield township school district, in the amount 
of $8,000. 

GENTLEMEN:-! have examined the transcript of the proceedings of the board of 
education and other officers of Fairfield township school district, relative to the above 
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bond issue, and am unable to approve the validity of said bonds for the following 
reasons: 

I. These bonds are issued under authority of cections 5€56 and 5658 G. C. 
Section 5658 G. C. provides as follows: 

"Xo indebtedness of a township, schooJ district or county shall be fu,nded, 
refu;nded or extended unless such indebtedness is first determined to be an 
existing, valid and binding obligation of such township, school district or 
county by a formal resolution of the trustees, board of education or commis
sioners thereof, respectively. Such resolution shall state the amount of the 
existing indebtedness to be funded, refunded or extended, the aggregate 
amount of bonds to be issued therefor, their number and denomination, the 
date of their reaturity, the rate of interest they shall bear and the place of 
payment of principal and interest." 

The resolution authorizing the issuance of the bonds doe:s not contain a finding 
or determination that the indebtedness to be refunded is an existing, valid and bind
ing obligation of such school district, as required by the provisions of the section just 
quoted. 

2. Art. XII, Sec. 11 of the Ohio constitution provides: 

"No bonded indebtedness of the state, or any political subdivisions 
thereof, shall be incurred or renewed, unless, in the legislation under which 
such indebtednss is incurred or renewed, provision is made for levying and 
collecting annually by taxation an amount sufficient to pay the interest on 
said bonds, and to provide a sinking fund for their final redemption at ma
turity." 

The language of section 5 of the resolution, authorizing the issuance of these 
bonds, is not sufficient to meet the requirements of this constitutional provision. The 
board of education which is the tax levying authority of the district, should, in its 
resolution authorizing the issuance of the bonds, in direct language, provide for a 
levy of taxes sufficient to pay the interest and tl:e principal of said bonds as they fall 
due. Merely directing the clerk to certify to the county auditor in the annual bud
get a tax to be levied upon all the taxable property of said district, real and personal, 
is ·hot sufficient without further language providing for the tax levy. 

For the reasons just stated, I advise that you decline .to accept the above bonds. 
Respectfully, 

JOHN G. PRICE, 

AUorney-General. 

728. 

PROBATION OFFICER-MAY NOT RESIGN HIS POSITION AND BE 
IMMEDIATELY REAPPOINTED TO FILL HIS OWN VACANCY AT 
AN INCREASED SALARY. 

A duly appointed probation officer may not resign his position and be immediately 
reappointed lo fill his own vacancy at an increased salary. 

CoLUMBUS, OBio, October 25, 1919. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GE:r-."TLEMEN:-In a recent letter to this department you say: 
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"We desire to call your attention to 11pinion of the Attorney-General 
to be found in the Opinions of the Attorne)-General for 1917, Volume 3, 
page 2100, and would ask as to whether a duly appointed probation officer 
may resign his position and be reappointed to fill his own vacancy at an in
creased salary." 

One of the holdings of the opinion to which you refer was that after the judge 
exercising the juvenile jurisdiction had appointed a probation officer and designated 
his compensation, such compensation could not be increased or diminished. Whether 
such probation officer might resign 2.r.d be irr.mediately reappointed to fill bis own 
vacancy at an increru.ed calary-your present que,,tion-was not considered in said 
opinion. 

The appointment and compensation of probation officers in juvenile court are 
provided for in section 1662 G. C. This section bas been recently amended, and, 
so far as pertinent, reads: · 

"Sec. 1662. The judge designated to exercise jurisdiction may appoint 
one or more discreet persons of good moral character, one or more of whom 
may he a woman, to serve as probation officers, during the pleasure of the 
judge. One of such officers shall be known as chief probation officer and 
there may be one or more assistants. Such chief prqbation officer and assist
ants shall receive such compensation as the judge appointing them may des
ignate at the time of the appointment, but the compensation of the chief pro
bation officer shall not exceed three thousand dollars per annum and that of 
the assistants shall not exceed eighteen hundred dollars per annum." 

Speaking of the provision--

"Such chief probation officer and assistants shall receive such compen
sation as the judge appointing them may designate at the time of appoint
ment," 

which provision was not changed by the recent amendment of the section, the Attor-
ney-General, in the opinion above referred to, said: "' 

"It will be noted that this section does not merely provide that the 
salary of the probation officers shall be fixed at the time of their appoint
ment, but provides that the compensation which they shall receive shall be 
'as the judge appointing them may designate at the time of the appoint
ment.' The words 'as the judge may designate at the time of the appoint
ment' is descriptive of the salary which the probation officers are to receive, 
and to my mind makes it impossible for the court to alter the compensa
tion of the probation officer or officers after it has once been fixed at the time 
of the appointment." 

' 
The statutory language just quoted is clear and unambiguous. It clearly evinces 

an intent on the part of the legislature that the compensation of a prqbation officer 
shall .be unchanged during the period of his appointment. Such intent would, in 
my judgment, be defeated were the view adopted that the increased compensation 
could be paid by the simple process of resignation followed by an immediate reap
pointment. 

Speaking of constitutional and statutory provisions prohibiting increase or de
crease of compensation of an officer during his term, Mr. :Mechem in his work on 
Public Offices and Officers says, citing State vs. Hudson Co., 44 N. J. L. 388, that: 

https://increru.ed
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"He (the officer) will not be permitted to evade the provisions by resign-
ing his office and being at once reappointed." 

It may be contended that such decisions are without point in the present case, for 
the reason that a probation officer is not, in many essential respects, an "officer," 
nor is his tenure in the nature of a "term." It seems to me, however, that such de
cisions are noteworthy as showing how quick courts have been to frustrate attempts 
to evade statutes providing limitations upon compensation of public officials, and 
to prevent from being done indirectly what the law making body has clearly said 
shall not be done directly. 

You are therefore advised that a duly appointed probation officer may not re
sign his position and be immediately reappointed to fill his own vacancy at an in
creased salary. 

Respectfully, 
JonN G. Pru.CE, 

Attorney-General. 

729. 

TREASURER OF STATE-NOT AUTHORIZED TO DEPOSIT ANY STATE 
FUNDS PROPER UNDER AN AWARD FOR DEPOSIT OF STATE 
INSURANCE FUNDS. 

The treasurer of state is not authorized to deposit any state funds proper under an 
award for the deposit of state insurance Junds; and it is immaterial that the successful 
bidder for state insurance junds may also have bid for state funds, but was prevented from 
receiving an aicard thereof because of the acceptance of its bid for insurance funds. 

Coun.rnus, Omo, October 25, 1919. 

HoN. R. W. ARC.BER, Treasurer of State, Columbus, Ohio. 
DEAR Sm:-Some time ago a letter was received from your department sub. 

mitting a question as to the operation of the depository law in its application to de
posits of state insurance funds. The letter was inadvertently mislaid and some de
lay has taken place in answering it, for which an apology is tendered. 

In that letter it is stated that banks to which state insurance funds have been 
awarded, subject of course to the limitation on the total amount of state funds which 
may be deposited in any one bank, have asserted the claim that in the event of the 
depletion of their deposits by the withdrawal of the insurance funds for investment 
by the industrial commission in bonds, they are entitled to have the amount awarded 
to them made up out of state funds deposited in other banks at a lower rate of inter
est than that offered by them on insurance funds. This contention is supported by 
the persuasive reasoning that banks in this position were prevented from receiving 
state funds (though they may have bid high for such funds) because their allotments 
of insurance funds exhausted their capacity to receive moneys of the state on deposit, 
under the previous rulings of this department interpreting the statute relating to 
the deposit of insurance moneys. 

As you point out, the result of the acceptance of the view contended for would 
b.e that the treasurer of state would, in some instances, have to withdraw moneys 
from inactive banks in which state funds, as such, were on deposit in order to supply 
the requirements of the insurance fund depositories, which would lead to great confusion 
and inconvenience. Of course, this would not necessarily have to be done in all in-
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stances as the state treasurer might have state funds for initial deposit. However 
it is a point which is entitled to some weight. 

ffitimately, however, the question which you submit is answered by a few very 
simple considerations. In the first place, there is no authority whatsoever to with
draw any moneys on deposit save "for the purpose of paying the appropriations and 
the obligations of the state" (Section 330-2 G. C.). In making the initial awards it 
is true that the money awarded is to go first to the banks offering to pay the highest 
rate of interest (Section 330 G. C.); and in withdrawing funds from inactive deposi
tories it is provided that withdrawals shall first be made "from the banks and trust 
companies paying the lowest rates of interest and in proportional amounts as near 
as practicable" (Section 330-2). Further than this no bank, whether bidding for state 
funds or for state insurance funds, acquires any right to have its deposit maintained 
by withdrawals from other banks. 

This of itself answers the speoific question which you submit, but I deem it proper 
to go further and say that deposits of the state il\S,uranoe fund are sepa.rate and dis
tinct from deposits of state funds generally. Section 1465-57 G. C. provides that: 

"The treasurer of state is hereby authorized to deposit any portion of 
the state insurance fund not needed for immediate use, in the same manner 
and subject to all the provisions of the law with respect to the deposit of state 
funds by such treasurer; and all interest earned by such portion of the state 
insurance fund as may be deposited by the state treasurer in pursuance of 
authority herein given, shall be collected by him and placed to the credit of 
such fund." 

It further appears that the state insurance fund is not a fund in the state treas
ury, but that the relation of the treasmer of state to that fund is that of custodian 
merely (Section 1465-56 G. C.); so that he is authorized by the section laf;t cited to 
make distribution therefrom on vouchers issued by the industrial commission, with
out the necessity of appropriations by the general assembly. All the implications 
of these sections are against the commingling of state insurance funds with state funds 
proper. Separate bids and separate awards ·of deposit are to be received and made 
respectively for these two kinds of moneys. A bank which has bid for and been 
awarded insurance money has no right to receive under its contract any state funds, 
and the treasurer of state is not authorized, without separate qualification by such 
bank, to place any state funds therein. In short, when a deposit of state insurance 
funds is depleted it would not be lawful for the treasurer of state to make further 
deposits up to the authorized and contracted amount by using state funds proper 
for this purpose, even though he might have such funds available without the ne
cessity of making withdrawals from other banks, and although by so doing he might 
be able to earn for the state moneys a higher rate of interest than he could earn by 
depositing them in depository banks that had qualified to receive state funds proper 
but at a lower rate of intere5t than the rate offered by the depository of the state in
surance fund. 

The more comprehensive answer to your question is therefore that the treasurer 
of state is not authorized to deposit any state funds proper under an award for the 
deposit of state insurance funds; and it is immaterial that the successful bidder for 
state insurance funds may also have bid for state funds, but was prevented from re
ceiving an award thereof because of the acceptance of its bid for insurance funds. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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730. 

SHERIFF-AUTOMOBILE BELO:XGI:XG TO SAID OFFICER'S WIFE USED 
IN PERFORMANCE OF HIS OFFICIAL DUTIES-\VHAT EXPEXSES 
ARE ALLOWABLE BY COUNTY COMMISSIONERS. 

Where the sheriff makes use of an automobile belonging to his wife who is matron 
of the county jail, the county commissioners are authorized under the provisions of sec
tion 2997 G. C. to make an allowance to the sheriff for expenses incurred in the operation 
of such automobile in connection with his official duties, but such allowance may not in
clude G"ty item of compensation for the use of such machine. 

COLUMBUS, Omo, October 25, 1919. 

HoN. GEo. WAITE, Prosecuting Attorney, Urbana, Ohio. 
DEAR Srn:-You recently requested my opinion as follows: 

"Is it pos,ible for the sheriff of a county to urn his wife's automobile 
while transacting business connected with his office, (she being matron of 
the jail) an_d charge for trips take111 providing.the charge is just and reason
able, and satisfactory to the county commissioners? " 

Section 2997 G. C. provides: 

"In addition to the compensation and salary herein provided, the county 
commissioners shall make allowances quarterly to each sheriff for keeping 
and feeding prisoners, as provided by law, for his actual and necessary ex
enses incurred and expended in pursu,ing or transporting persons accused 
or convicted of crimes and offenses, in conveying and transferring persons to 
and from any state hospital for the insane, the. institution for feeble minded 
youth, Ohio hospital for epileptics, boys' industrial school, girls' industrial 
home, county homes for the friendless, houses of refuge, children's homes, 
sanitariums, convents, orphan asylums or homes, county infirmmies, and 
all institutions for the ca;re, cure, correction, reformation and protection of 
unfortunates, and all expenses of maintaining horses apd vehicles necessary 
to the proper administration of the duties of his office. The county com
missioners shall allow the sheriff his actual railroad fare and street car fare 
expended in serving civil processes and subpoeri.;:i.ing witnesses in civil and 
criminal cases, and may allow his neces:sary livery hire for the proper admin
istration of the duties of his office. Each sheriff shall file under oath with 
the quarterly report herein provided a full, accurate and itemized account 
of all his actual and necessary expenses, including railroad fare, street car fare 
and livery hire mentioned in this section before they shall be allowed by the 
commissioners." 

Provision is also made in section 2412-1 G. C. (107 O. L. 585) for the purchase 
of automobiles or other vehicles by the county commissioners for their use and the 
use of the sheriff, but your question does not relate to the matter of purchase of an 
automobile in pursuan'ce of the provisions of this statute, so it will not be further con
sidered. 

Considering then your question in connection with the provisions of section 2997 
it may be stated that the statute clearly authorizes the allowance to the sheriff of 
his necessary livery hire incurred in the proper administration of the duties of his 
office, and it has been held in State ex rel. Sartain vs. Sayre, 12 0. N. P. (n. s.) 61, 
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that automobile hire constitutes "livery hire'' within the pun·iew of the statute. The 
syllabus is as follows: 

"It is ·within the discretion of county commissioners to make an allow
ance to the sheriff for automobile hire, incurred in end necessary to a proper 
administration of the duties of his office in the service of v.,-its and pro
cesses or in pursuing or transporting persons who are wards of the state or 
are charged with crime." 

This decision has been generally followed as authority for the proposition that 
proper expenses incurred by the ~heriff by way of automobile hire in the discharge 
of the dntieR of his office may be allowed him by the county comrni:ssioners. 

But in your question a further consideration is involved, in that it is stated that 
the automobile in question is ov:ned by the sheriff's wife, who is also the matron of 
the jail, and the matter of the sheriff' authority to contract with his wife under the 
circumstances for the employment of her automobile in the administration of his 
office is to be considered. 

In an opinion of this department appearing at page 2397 of the Opinions of the 
Attorney-General for 1917, Vol. III, the question of the authority of the county com
missioners to hire the sheriff's machine for his use in the performance of his official 
duties was considered, and it was held that section 2£97 did not give tl:e county com
missioners the authority to hire or provide the means of conveyance for the sheriff; 
but on the contrary that such provision is to be made by that officer himself. The 
opinion, however, held that the commissioners under authority of section 2997 may 
make allowance to the sheriff to reimburse him for his expense incurred in using his 
own machine for official pusiness. The opinion cites an earlier opinion of this de
partment appearing at page 1276 of the Opinions of the Attorney-General for 1915, 
Vol. JI, in which the same question was considered, and the following conclusion reached: 

"While section 2997 contains the word 'maintaining' and does not con
tain the word 'operating,' it would undoubtedly follow that said section 
authorizes the allowance of all expenses incident to the use of the automobile 
in public business and would include oil and gasoline, as well as necessary 
repairs to tires and parts. 

The county commissioners may, therefore, make an allowance to the 
sheri,ff for the expenses of maintaining and operating his automo):>ile when 
used in the proper administration of the duties of his office. * * * Just 
what proportion of the expenses may be charged against public funds will 
depend upon the facts in each particular case and is more a matter of policy 
than of law." 

It was further said by my predecessor in the opinion first above cited: 

"In no case can such arrangement include any item of compensation 
for the use of said machine," 

and in support of this proposition cited Opinion No. 631, appearing at page 1746 of 
the Opinions of the Attorney-General for the year 1917, Vol. II, wherein principles 
of public poli-cy were said to forbid that a public officer, charged with the duty of 
making an expenditure on behalf of the public, should in that capacity deal with 
himself. This principle has been laid down in a still earlier opinion, being No. 1161 
of the Opinions of the Attorney-General for 1916, page 11, Vol. I, where the following 
observation was made: 

"* • • While the highway superintendent, being charged with the 
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duty of providin,g himself with transportation when engaged on official bus
iness, may not deal with himself and include in his expense accounts com
pensation for the use of his own automobile, yet if the county highway su
perintendent is the owner of an automobile and uses the same in traveling 
about the county on official business, he may include in his expense accounts 
and the county commissioners may allow to him the actual and necessary 
expenses incident to the maintenance and operation of the automobile during 
the time the same is used in the public business of the county." 

The principle of public policy announced in the several opinions referred to has 
been adhered to repeatedly in the rulings of this office, and in fact is believed to be 
one of general reco_gnition. 

It is believed that while it is true that for the purposes of general Jaw a husband 
and wife are perfectly competent to contract with eacli other, a different principle 
should be applied to official dealings. The policy of the Jaw prohi,bits public officers 
from having any interest in contracts with the public, especially where they are author
ized to make the contracts. Here, in the theory that automobile hire is incurred as 
an expense by the sheriff and reimbursed by the allowance of the cou'nty commissioners, 
the sheriff is the officer who makes the contract for the public. The contract, if con
templating compensation for the use of the machine, would then be between the 
sheriff and his wife. Though probably not covered ,by any criminal statute, such 
a contrac't is clearly against public policy because of the family relationship involved. 

The fact that the sheriff's wife is matron of the jail furnishes an additional reason 
for the same conclusion, in that it introduces another relationship which accentu
ates the same public policy. 

It is therefore the opinion of this department that it would not be lawful for the 
sheriff to be reimbursed for automobile hire where the automobile hired belongs to 
his wife. It would be perfectly lawful for him, however, to use his wife's automo
bile in his official business as his own and receive from the county an allowance for 
the maintenance thereof. 

Respectfully, 
JOHN G. PRICE, 

Attarney-General. 

731. 

BOARD OF EDUCATION-CONTRACT WITH PERSON TO TEACH
WITHOUT AUTHORITY TO PAY SUCH PERSON FOR ANY TIME 
NOT COVERED BY PROPER CERTIFICATE. 

A board oJ education having made a contract with a person to teach a school in its 
district, is without autharity to pay such person far any time not coi•ered by a proper cer
tificate issued under the requirements demanded in the statutes. 

CoLUMBus, Omo, October 25, 1919. 

HoN. LEWIS SToUT, Prosecuting Attarney, Wapakoneta, Ohio. 
DEAR Sm :-Acknowledgment is made of your request for an opinion upon the 

following statement of facts: 

"The school board of Noble township were unable to find a teacher for 
a certain school in their district, and finally they hired one J. N., an ex-school 
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teacher, as a last resort. N. did not at the time of his hiring have a certif
icate but it Fas presumed that he would be granted an emergency certif
icate. 

"The parents of the children attending this school seemed to have great 
objection to N.'s teaching and have refused to allow their children to attend 
the school. N. went to the school house on Monday, Tuesday and Wednesday 
of this week, but no pupils appeared. The parents of the children state they 
will not send their children to school so long as N. is the teacher. 

"The board of education held a meeting and succeeded in finding another 
teacher for this school who is satisfactory to the parents of the pupils, and 
this last teacher is in possession of a certificate. N. offered to release his 
contract for $100.00. Is the board of education authorized to make this 
comprcmise? It must be underotood that N. has been acting in good faith 
all the way through and was willing to help the board out." 

The question which enters here and upon which the rights of Mr. N. rests in this 
matter is whether he was qualified in a legal sense of the word to make the contract 
of teaching with the board of ed,ucation of Noble towllfjhip, that is, whether he was 
certificated properly by the board of county school examiners and if so for what length 
of time. 

It is clear from a legal standpoint that even though the contract was regularly 
made in the method provided in the statutes by the board of education, it could not 
run if the said N. was without the certificate which is required under section 7830 G. C., 
which reads as follows: 

"No person shall be employed or enter upon the performance of his 
duties as a teacher in any elementary school supported wholly or in part by 
the state in any village or rural school district who has not obtained from a 
board of school examiners having legal jurisdiction a certificate of 11;ood moral 
character; that he or she is qualified to teach orthography, reading, writing, 
arithmetic, English grammar and composition, geography, history of the 
United States, physiology, including narcotics, literature and elementary agri
culture, and that he or she possess 2,n 2..deqt!2,te knowledge of tl::.c thco:y ::.nd 
practice of teaching." 

It would seem that under this section, in order to have the full qualifications of 
entering upon a contract to teach in any elementary public school, the teacher should 
have at the time of contracting a certificate for the entire time of the contract. You 
say that "N. did not at the time of his hiring have a certificate, but it was presumed 
that he would be granted an emergency certificate." 

The courts, however, have passed upon this section, as indicated by the following 
language: 

""Gnder this section a contract for the employment of a person as teacher, 
who has not obtained a teacher's _certificate, is not invalid if such certificate 
is obtained before such person enters upon the performance of the duties 
of his employment." (School District vs. Dillman, 22 0. S., 124.) 

See also Youmans vs. Board of Education, 13 0. C. C., 207. 

Section 7690 G. C. reads in part as follows: 

"Each board of education shall have the management and control of all 
the public schools of whatever name or character in the district. * * * 
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Each board shall fix the mlaries of all teaC'hers, which may be increased but 
not diminished during the term for which the appointment is UIBde." 

You indicate that Mr. N". did not at the time of his hiring have a certificate, but 
that he would likely be granted an emergency certificate, that is, a certificate that 
is granted in compliance with section 7832-1 G. C., which reads as follows: 

"A 'teacher's emergency certificate' which shall be valid for one year 
in any village or rural school district in the county may be granted by the 
county board of school examiners with the approval of the superintendent of 
public instruction to applicants who have had one year's experience teaching 
in the public schools whenever for any reason there is a shortage of teachers 
in such district." • 

The records of the department of puplic instruction show that permission was 
granted to the coupty board of school examiners of Auglaize county by the.state su
perintendent of public instruction to issue an emergency certificate to Mr. J. N., this 
permission from the state superintendent of public instruction being dated September 
9, 1919. In ascertaining as to whether tpe county board of school examiners of Au
glaize county granted a certificate of any kind to Mr. J. N. following this permission 
from the superintendent of public instruction dated September 9, the Attorney-Gen
eral is in receipt of the following statement of facts from the cour;ty superintendent 
of schools of Auglaize county, who ~nder the law is also a member of the county board 
of school examiners of such county: 

"Mr. J. N. made application for a certificate on September 6th. The 
board of examiners thereupon made application to the state department for 
an emergency certificate. 

Mr. N.'s school opened on September 8th. We did not receive an an
swer from the state department until September 10th, and no emergencies 
were granted in this county before that date. Before the examiners met 
for granting these certificates we received word from the president of the 
board of ed.ucation that Mr. N. had resigned and that they had engaged 
another teacher, wh; held a three-year certificate and measured up to the 
requirements of the law in every particular. By this action the examiners 
felt that no emergency existed and therefore did not grant the certificate. 
In justice to Mr. N. we must state that we are informed that Mr. N. resigned 
with the understanding that he was to receive 8100.00 providing the board 
could. legally pay him. The board of education had requested his resigna
tion because of the sentiment of the people in the district against Mr. N., 
which was to such a degree that not a pupil came to the school during the 
two or three days he was in the school room." 

From the above letter it is noted that the school in question in Noble township 
opened on September 8th, and from your statement of facts Mr. N. appeared at such 
school on the 8th, 9th and 10th days of September; on September 10th the county 
board of school examiners received permission from the state superintendent of pub
lic instruction to grant an emergency certificate to Mr. N., as no emergency certifi
cate had been granted to him prior to that date. It seems that on or about the 10th 
of September, or at least before the board of examiners met for the purpose of grant
ing certificates, word was received from the president of the board of education of 
Noble township that another teacher had been engaged who had a three-year cer
tificate and that Mr. N. was no longer the teacher in the school in question in Noble 
township. Under these circumstances the county board of examiners did not grant 
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a certificate to ).Ir. X. and therefore he did not have a certificate on September 8th, 
when he entered the school room as a teacher, or on any of the days following. It 
is necessary that a teacher have a certificate of some kind covering every day on which 
teaching is done, in order to covtlr payments for services from the employing board 
of education. The right of ::.\Ir. N. to recover from the board of education rests in 
a very large measure upon his having a certificate, as required by the statutes, cover
ing all the days for which he demands pay, and if he could not show his certificate 
starting with the day on which he entered upon his duties, then under the decisions 
of the courts, he:etofore quoted, he would not be fully qualified in a legal sense as 
a teacher and therefore would be without power to contract in Ruch capacity. It 
must follow, therefore, that as :\Ir. J. N. did not have a complete status as a teacher 
in being certificated at the proper time, and thus qualified under the statutes as !l teach~, 
he has no valid claim against the board of education of Noble township. 

It is therefore the opinion of the Attorney-General that a board of education 
having made a contract with a person to te::1ch a school in its district, is without au
thority to pay such person for any time not covered by a proper certificate issued 
under the requirements demanded in the statutes. 

Respectfully, 
JOHN G. PRICE, 

Attorne?J-Genera!.. 

732 

APPROVAL, OIL AND GAS LEASE TO MIAMI CONSERVANCY DIS
TRICT, CERTAIN LANDS IN GREENE COUNTY, OHIO-CANCELLA
TION OF FORMER LEASE. 

CoLUMBUs, Omo, October 25, 1919. 

HON. A. V. DONAHEY, Auditor of State, Columbus, Ohio. 
DEAR Sm:-Acknowledgment is made of the receipt of your recent letter trans

mitting for approval the oil and gas lease of the state to the Miami Conservancy Dis
trict for certain lands in Greene county, dated October 7, 1919. Acknowledgment is 
also made of the receipt of th~ enclosed cancellation of former lease on the same prem
ises of the same date. 

Consideration of the matter and form of the lease and cancellation of the former 
lease, the facts stated in your letter and the laws of Ohio applicable thereto, has been 
given by this department. 

Section 3209, as supplemented by 3209-1, 105 0. L., page 6, gives authority to 
the auditor of state to lease 

"for oil, gas, coal, or other minerals, any unsold portions of section sixteen and 
section twenty-nine, or other lands granted in lieu thereof, * * * upon 
such terms and for such time as will be for the best interest of the benefici
aries thereof." 

The lands are described in the lease as being part of section 16. Section 4 of 
that act (see also 106 0. L., 245, section 23-1 G. C.) provides that in case of sale of 
public state land, the state "shall expressly reserve to the state all gas, oil, coal and 
other minerals in and under such lands." 

The object of the proposed new lease and cancellation of the old lease being, 
as stated in your letter, to secure a practical compliance with the laws relating to 
the public lands and the leasing of section 16 being by section 3209, supra, vested in 



1352 OPINIONS 

the auditor of state, and the lease being of proper form, said cancellation and new 
lease are approved as being executed in conformity t-0 the sections above quoted. 

· Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

733. 

MUNICIPAL CORPORATION-PROCEDURE TO BE FOLLOWED BY 
GOVERNOR IN SUSPENDING OR REMOVING MAYOR OF A NON
CHARTER CITY FROM OFFICE. 

COLUMBUS, Omo, October 27, 1919. 

HoN. JAMES M. Cox, Governor of Ohio, Columbus, Ohio. 
MY DEAR GoVERNOR:-Referring to the question submitted by you relative 

to the procedure to be followed in case of the filing in your office of charges which may 
involve the suspension or removal of the mayor of a non-charter municipality, I beg 
to submit the following: 

Under the statutes which govern (Secs. 4268 and 4269 G. C.), the first step to 
be taken consists of the filing in the office of the Governor of a written statement of 
the alleged causes for the mayor's removal. A form of this statement is hereto ap-
pended. • 

The second step consists of causing a copy of the statment to be served upon 
the mayor not less than ten days before the hearing of the matter. This copy should 
be certified by the Governor to be a true copy of the original statement on file in his 
office. The date of hearing should be set so as to allow an opportunity to complete 
service on the mayor at a date at least ten days before the date set. The statute 
does not mention the manner of service, and therefore to avoid all question, such 
service should be made personally. 

Pending the investigation, the Governor may susrend the mayor for a period 
of thirty days. If this is to be done, the order of suspension may either be separately 
made or incorporated in the statement so that service of a copy of the latter will in
form the mayor of the action of the Governor. The latter would seem to be the 
better procedure,· but in any event, a record of the order of suspension should be en
tered upon the journal record kept in the office of the Governor on the date on which 
it is made. (See Sec. 144 G. C.) 

The next step consists of the hearing itself. There is no provision for the filing 
of any formal answer by the mayor. If any is tendered it should probably be accepted. 
There is no requirement that the Governor shall hear in support of the alleged causes 
for removal, any evidence other than that which he may already have in his posses
sion. However, it is suggested that "a full and fair opportunity to be heard in his 
defense" which the statute does expressly guarantee to the mayor, would seem to 
suggest at least a disclosure to the mayor and to the public of the substance of all 
the information coming to the knowledge of the Governor respecting the alleged causes 
for removal. 

The hearing must be pu,blic. In case the Governor decides not to remove the 
mayor, the minute of his decision should be entered upon his own records. If the 
decision is that the mayor be removed, such an entry on the record of the Governor 
should be made, and in addition thereto, a statement thereof, together with a "full 
detailed statement of the reasons of such removal" must be filed by the Governor 
in the office of the secretary of state. 
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In this connection, you are advised that at the time and place appointed for hear
ing, the statement of alleged causes should be read publicly and supplemented so far 
as may be necessary in fairness to the mayor, by a disclosure of the nature of the in
formation supporting the allegations, as above suggested. Thereupon the mayor 
should be called upon to offer his defense, which he may do in person or by counsel. 
The Governor must hear the witnesses offered by the mayor as to matters tending to 
disprove the alleged causes for removal. The Governor would have reasonable dis
cretion in the matter of limiting the number of witnesses on any given point offered 
by the mayor. 

It must be understood that the Governor has no right to compel witnesses to be 
sworn. However, if the Governor desires to have witnesses g1ving evidence in sup
port of the charges, sworn, and they are willing to be sworn, he may do so; and in 
that event, should permit witnesses giving evidence on the part of the mayor like
wise to be sworn if so desired by the mayor. In any event, any sworn evidence which 
is offered should be received by the Governor, subject to his right to limit the number 
of witnesses above referred to. 

The Governor is to conduct the hearing in accordance with his own sense of jus
tice and fair play; he is not bound by technical rules of evidence, though he may well 
hear counsel for the mayor upon any point respecting the relevancy of any evidence 
that is offered. 

I take it that you understand that there is no power on the part of the Governor 
nor the mayor to compel the attendance of witnesses. 

Any documentary evidence or signed writings considered by the Governor in 
connection with the alleged cause of removal should be exhibited to the mayor upon 
the hearing. 

The following is a suggested blank form of statement: 

State of Ohio, -In the Matter of the Removal of 
Office of the Governor, ------------------, Mayor of the- ________of___ , ______________ . 

Statement of Cause. 

I, James M. Cox, Governor of the State of Ohio, by virtue of the author
ity in me vested by section four thousand two hundred sixty-eight of the 
General Code, do hereby declare that it is alleged that the mayor of the 
____________of_ ___________________ , Ohio, ought to be removed from 
office for the following cause, to-wit: (e. g.) Gross neglect of duty in the 
following alleged particulars, to-wit: 

(I) He, the said ____________________ (here give a brief statement 
of facts constituting one or more like instances of alleged neglect, specifying 
dates and places). 

(2) He, the said____________________ (in case there are two or more 
different kinds or qualities of alleged neglects, it will be competent and 
appropriate separately to designate them in this manner). 

If the said ____________________desire to be heard in his defense, he 
may appear at the office of the Governor on the ____ day of_ _____________ , 
19____ , at the hour of_ _________ M, and he will be then and there publicly 
heard. 

And the said ____________________if hereby suspended from the office 
of mayor of the said __________of_ ___________________ , Ohio, for the period 
of thirty days from this date, unless sooner removed or reinstated. (The 
above clause as stated is to'be inserted only in the event the Governor decides 
to suspend the mayor). 
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In Witness Whereof, I have hereunto set my hand this________day of 
--------------------, 19____ , 

Governor of Ohio. 

It is to -be understood that the particulars under the statutory cause for removal 
must be such as in law to constitute the particular statutory charge. In the absence 
of any statement of facts, however, I cannot, in this opinion, deal with the subject 
of the sufficiency of any given sr;ecification or bill of particulars, further than to say, 
in the language that has received the approval of one supreme court of this state that 

"the cause must be one which touches the qualifications of the officer for the 
office, and shows that he is not a fit or proper person to perform the duties." 

State ex rel. vs. Hawkins, 44 0. S. 98-115. 
Respectfully, 

JOHN G. PRICE, 

A ttorney-:General. 

734. 

APPROVAL, FINAL RESOLUTIONS FOR ROAD IMPROVEMENTS IN 
LUCAS COUNTY, OHIO. 

HoN. A. R. TAYLOR, State Highway Commissioner, Columbus, Ohio. 

CoLUMBus, Omo, October 27, 1919. 

735. 

OFFICES INCOMPATIBLE-COMMON PLEAS JUDGE-OFFICES IN 
OHIO NATIONAL GUARD. 

The acceptance by a common pleas judge in Ohio of a commission as officer in the 
National Guard results in the vacation of his judicial office. 

CoLmrnus, Omo, October 28, 1919. 

HoN. RoY H. WILLIAMS, Judge, Common Pleas Court, Sandusky, Ohio. 
DEAR Sm:-In your recent favor you make this inquiry: 

"Does a common pleas judge vacate his office by accepting a commission 
as officer in the National Guard of Ohio?" 

The existing provisions for the organization and maintenance of the National 
Guard are found in the act of congress approved June 3, 1916, section 73 of which is 
entitled: "Federal Oath for National Guard Officers." By this oath obedience -is 
pledged to the orders of the President of the "United States and to the Governor of the 
particular state. The act of course makes provision for the compensations of the 
officers and prescribes their general duties. 

Art. IV, Sec. XIV of the Ohio constitution is in part as follows: 
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"The judges of the supreme court, and of the court of common pleas 
* * * shall receive no fees or perquisites, nor hold any other office of profit 
or trust, under the authority of this state, or of the United States. * * * " 

Is _an office in the National Guard comprehended within this language? The au
thorities seem to warrant a clear, affirmative answer. Such officer receives compen- · 
sation, exercises an authority conferred upon him by virtue of the acts of congress 
under its power to raise and maintain an army, and assist in the performance of a 
sovereign function of government. 

In State vs. Mayor of Jersey City, 42 Atl. 782, the supreme court of New Jersey 
held that the position of colonel in the Fourth Regiment of New Jersey Volunteers 
of the United States army was an office. 

In Kerr vs. Jones, 19 Ind. 351, it was ruled that the office of colonel of volun
teers in the military service of the United States was a lucrative office and that its 
acceptance would vacate the office of reporter of decisions of the supreme court of the 
state. 

In State vs. De Gress, 53 Tex. 387, the court said: 

"By express enactment, officers of the army on the retired list consti
tute a part of the army of the United States, retain the actual rank held by 
them at the date of retirement, receive seventy-five per centum of the pay 
of that rank, are subject to trial by courts-martial for any breach of the rules 
and articles of war, and may. be assigned to duty at the soldiers' home. * * * 

That such an officer holds a lucrative office under the authority of the 
United States, or, in. the language of our state constitution, 'an office of profit 
or trm,t under the United States,' is too plain to admit of being made more 
so." 

"An office to which salary, compensation or fees are attached is a lucra
tive office, or, as it is frequently called, an office of profit. The amount of 
the salary or compensation attached is not material." 

Mechcm's Public Offices and Officers, Sec. 13. 

"An office whose duties and functions require the exerci8e of discretion, 
judgment, experience and skill is an office of trust, and it is not necessary 
that the officer should have the handling of public money or property, or the 
care and oversight of some pecuniary interest of the government." 

Id., Sec. 16. 

"::\1ilitary officers are those who have command in the army." 

Id., Sec. 22. 

It seems clear that an individual can not serve as common pleas judge and at 
the same time hold a commission in the Nation.al Gtlard. 

The next question is, what is the effect of s'uch judge's accepting such commission? 
The American rule is well stated in Throop's Public Officers, at Sec. 31: 

"In mimy of the states of the Union, it is expressly forbidden by the 
constitution or by statute, that one person should hold two public offices 
un5fer the state government, and that an officer under the state government 
should hold office under the 'Gnited States govern,ment. • * • It is, 
however, the acceptance of, not the election or appointment to, an incom-

https://Nation.al
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patible office, which vacates the first office; and that result follows from such 
acceptance, without any legal proceedings to oust the party from his first 
office." 

Authorities sustaining this view are collected in the foot note to Attorney-Gen
eral vs. Marston (N. H.), 13 L. R. A. 670. See also Howard vs. Harrington, 114 Me 
443; L. R. A. 1917a, p. 211, 225 (annotation). 

A similar conclusion was reached in State ex rel. vs. Mason, 61 0. S. 513. A 
different constitutional provision was there considered but the holding was that the 
acceptance of a federal judgeship by a state representative prevented his receiving 
further compensation as such. 

You are therefore advised that the acceptance by a common pleas judge in Ohio 
of a commission as officer in the National Guard results in the vacation of his judicial 
office. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

736. 

STATE BOARD OF .EDUCATION-SPECIAL MEETINGS HOW CALLED 
AND WHAT MINUTES SHOULD SHOW-MEETING AT CEDAR 
POINT IRREGULAR. 

1. The meeting of the state board of education at Cedar Point on June 24th was not 
a special meeting properly call.ell under the law. A special meetirg of th£ stat£ board 
of education may be held at any place within the state, lmt to make such meeting legal the 
president of the state board of education shall make the call, or it can be made by a major
ity of the board, said call to be sent to all members of the board. 

2. The minutes of the state board of education, in covering a special meeting of such 
board, should show by whom such special meeting was called, and the reasons therefor; 
and all minutes of the board should be signed by the president and secretary in the per
manent record. 

CoLmrn:us, OHio, October 28, 1919. 

HoN. ALFRED V1'vIAN, President State Board of Education, Columbus, Ohio. 
DEAR Srn:-Acknowledgment is made of your request for an opinion on the 

following statement of facts: 

"The act providing (or the organization of a board of education to take 
charge of the vocational work under the terms of the federal vocational 
act commonly known as the Smith-Hughes bill, provides that the state board 
shall hold regular meetings in the office of the. superintendent of public in
struction and special meetings at any other place in the state upon the call 
of the president or of the majority of the board. 

"At the regular June meeting of the board it was voted to hold the next 
meeting at Cedar Point at the time of the meeting of the State Teachers 
Association. Four members of the board of education as well as the super
visors of agricultural and home economics education attended that meeting. 
The auditor of state has refused the payment of their expense accounts on 
the ground that such a meeting was not within the intent of the law. 
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"May I have a ruling as to whether this meeting was or was not within 
the intent of the law by which the state board of education was created?" 

In arriving at an answer to the above question, it is necessary to quote the stat
utes establishing the state board of education of Ohio and the requirements relative 
to the meetings whether regular or special, of such board. 

Following an act of congress, entitled "An act to provide for the promotion of 
vocational education; to provide for CCH)peration ·with the states in the promotion 
or such educat:on in agr:cu'.tura and the trades and industries; to provide for co-oper
ation with the st'.l.tes in the preparation or teachers of vocational subjects; and to ap
propriate money and regulate its expenditure," there was created in Ohio the state 
board of educ9.tion M the a:;errcy with which the Federal government would have 
to deal in the matter of joint work pertaining to vocational education in agriculture 
the trades and industries. In creating such board, section 367-3 G. C. provides: 

"In order to carry out the provisions or this act, there is hereby created 
the state board of education, which shall consist of the superintendent of 
public instruction, and six appointive members, who shall be per.;;ons of 
recognized standing and ability in business, the professions, industry or the 
trades, to be appointed by the governor. Not more than three of the ap
pointive members shall be members of the same political party. Two of the 
six appointive members shall be appointed for a period of two years, two for 
a period of four years, and two for a period of six years, and at the expiration 
of their terms their successors shall be appointed for terms of six years each. 
The board shall elect one of its appointive members to serve as president." 

The matter of meetings of the board is covered in section 367-4 G. C., which reads 
as follows: 

''The superintendent of public instruction shall serve as secretary of the 
board and shall designate some employe of the department of p)1blic instruc
tion to act as clerk, who shall take charge of all papers and perform all cler
ical work in conection with the meetings of the board. Regular meetings 
of the board shall be held at the office of the superintendent of public instruc
tion and special meetings may be held at any place within the state, upon 
the call Qf the president or of a majority of the board. No compensation 
shall be piid to any member of the board, but each shall receive his neces
sary and actual expenses incurred in attending meetings and while engaged 
in performing the duties imposed by this act. All such expenses and any other 
expenses incurred by the board in the official conduct of its business as au
thorized in this act shall be paid upon receipt of itemized bills authorized by 
the board and approved by the president. Vouchers for said bills shall be 
drawn by the auditor of state, payable from appropriations made by the 
general assembly." 

The pertinent part of such section bearing upon the question at hand, is this 
sentence: 

"Regular meetings of the board shall be held at the office of the super
intendent of public instruction and special meetings may be held at any 
place within the state upon the call of the president or of a majority q_f the 
board." 

This sentence means that there is an absolute distinction between a special meet-
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ing and a regular meeting; that the regular meetW:gs of the board must be held in the 
office of the superintendent of public instruction at Columbus, but special meetings 
-can be held at other points in the state, but there must be a call either upon the part 
of the president or of a majority of the board. You say at tbe regular June meeting 
of the board it was voted to hold the next meeting at Cedar Point at the time of the 
meeting of the state teachers association. Following such vote at the June meeting 
of the state board of education four of the six members, as well as the supervisor of 
agriculture and home economics education, went to Cedar Point at the time of the 
state teachers association convention at that place, but now the auditor of state has 
refused the payment of their expense accounts on the ground that such a meeting was 
not within the intent of the law. It is therefore necessary to examine the minutes of 
the Ohio state board of education, in order to find out just how this meeting came to 
be held at Cedar Point on the day \n question. 

It is found that during the current year the state board of education, by their 
~inutes, met in Columbus in the office of the superintendent of public instruction 
on the following days: January 21, 1919, March 18, 1919, April 10, 1919, May 12, 
1919, and June 2, 1919, which seems to carry with it that the state· board of educa
tion holds monthly meetings, although no minutes appear f. or the month of Febru
ary, 1919. 

The following entries relative to adjournment appear from the records: 

On January 21, 1919, the last entry is: 

"On motion the meeting adjourned." 

On March 18, 1919, the entry is: 

"On motion the meeting adjourned." 

On April 10, 1919, the last entry is: 

"On motion the board adjourned." 

On May 12, 1919, the last entry is: 

"On motion the board adjourned to meet again on June .2d. Carried." 

On June 2, 1919, the last entry is: 

"Moved and seconded that the board adjourn to meet again at Cedar 
Point on Tuesday morning, June 24th, at 9:00 o'clock. Carried." 

Following this the next entry bears upon the meeting at Cedar Point and the 
first paragraph of the minutes of the Cedar Point meeting reads as follows: 

"CoLUMBus, Omo, June 26, 1919. 

A special meeting of the Ohio State Board of Education was held at Cedar 
Point, Hotel Breakers, on Tuesday afternoon, June 24th, at 4 o'clock, with 
president Vivian, secretary Pearson, members Edmund, Condon, Mrs. Hughes, 
Eldridge, supervisors Heusch, Stewart, Mrs. Adams and Miss Kaufman, 
present. McCune absent. 

"C"pon suggestion of Dr. Condon the reading of the minutes of previous 
meeting was dispensed ~ith." 
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The minutes show that at this Cedar Point meeting there was one motion made 
and carried, that being that the Federal board he requested to rule on the matter of 
securing funds for the transportation of teachers visiting home project work. The 
last entry of the minutes of the Cedar Point meeting reads as follows: 

"On motion of Mr. Edmund, seconded by Mrs. Hughes, the board ad
journed to meet Tuesday, July 8th, at 9 a. m., at the office of the superin
tendent of public instruction, in Columbus." 

It frequently has been held by the courts that a board of education, and in fact 
any body l:aving similar functions to perform, speaks only from its records, and, as 
given a:bove, the minutes of the June 2d meeting, at Columbus, shows that it was 
moved and seconded, though nothing is shown by whom such motions were made, 
that the board adjourn to meet again at Cedar Point on Tuesday, June 24, at 9:00 
o'clock. 

The minutes of the next meeting, it will be noted, were dated Columbus, as of 
June 26th, that is, two days after the time of the meeting at Cedar Point. It seems 
also that the meeting was called for 9:00 o'clock, June 24th, and the description shows 
in the minutes of June 26th that the -board met on Tuesday, afternoon, June 24th, 
at 4:00 o'clock. These minutes of June 26th start out by saying ''a special meeting 
of the Ol.io state board of education was held at Cedar Point, Hotel Breakers, on Tues
day afternoon, June 24th, at 4:00 o'clock," with various members and board em
ployes present, without showing by whom the special meeting was called or for what 
purpose. 

"A board of education can speak only through its records, and these must 
accordingly be complete, showing just what the board did and no more 
* * * The records of a special meeting should state by whom the meet
ing was called, as the legality of the proceedings depends upon the legality of 
the call." 11 Mass., 477; 17 Me., 444. 

The question before us is whether the meeting of the Ohio state board of edu
cation and its employes at Cedar Poi~t was a special meeting which may be held at 
any place "';thin the state, but mu,st be upon the call of the president or the call of 
a majority of the board (section 367-4 G. C.), or whether, referring to the minutes of June _ 
2, 1919, it was an adjourned session of the June meeting, since it was provided for by mo
tion regularly made and recorded in the minutes of the meeting of June 2d. The minutes 
say in the closing paragraphs of June 2d, that the board adjourned to meet again during 
June, that is on June 24th.at 9:00 o'clock a. m., but actually met at 4:00o'clock p. m. on 
that day, and the minutes were written at Columbus under date of June 26th. Here 
the board acted three weeks ahead in setting its meeting at Cedar Point on June 24th, and 
as far as can be ascertained, there was no call for the meeting issued to the members of 
the board by the president of the board or a call issued by four members of the board, 
that is, a majority of the six composing the board. The minutes of the board sho~ 
that the board met in June and then by motion, spread upon its minutes, agreed to meet 
again three weeks later. The contemplation of the law is that a special meeting is 

 one for which there is a special reason in its being called, and this reason must be stated 
in the call of the president or a majority of the board, and there is nothing in a study 
of the minutes to indicate that there was a special reason for the meeting of the board 
at that time or a special reason why it should be held at some specified place other than 
Columbus, and it would seem, therefore, that as far as the statutes are concerned, 
the meeting held at Cedar Point by the members and employes of the state board of ed
ucation was not a special meeting, in compliance with the statute, because the minutes 
do not show that it was called by the president or by a majority of the board, but 

•
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was a meeting held following a motion which said that the board was to meet again 
at Cedar Point on Tuesday morning, June 24th, this being the same language in call
ing the June 24th meeting that was used to call the June 2d meeting, because the min
utes of May 12, 1919, close as follows: 

"On motion the board adjourned to meet again on June 2d." 

It may be said that the point at issue could be very easily cleared up if the min
utes of this board made it clear that the meeting was a special meeting and called 
in the proper way, with the reasons given in the minµtes as to why it was called; but 
ah examination of the minutes of this board does not show that the board met "upon 
the call of the president or of a majority of the board" (the language of the statute), 
but upon their own motion on June 2, 1919, that they would meet again on June 24th 
at Cedar Point, and nothing indicates that this was a "special" meeting in the lan
guage of such minutes of June 2, and regular meetings must be held in Columbus. · 

-· On the question submitted, it is the opinion of the Attorney-General: 
1. The meeting of the state board of education at Cedar Point on June 24th 

was not a special meeting properly called under the law. A special meeting. of the 
state board of education may. be held at any place within the state, but to make such 
meeting legal the president of the state board of education shall make the call, or it 
can be made by a majority of the board, said call to be sent to all members of the board 

2. The minutes of the state board of education in covering a special meeting 
of such board, should show by whom such special meeting was called. and the reason 
therefor; and all minutes of the board shall be signed by the president and secretary 
in the permanent record. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

737. 

COMMISSIONER OF SECURITIES -AUTHORIZED TO ISSUE CERTIF
ICATE PERMITTING DISPOSAL OF "INTERIM CERTIFICATES" 
OF THE NATIONAL HARDWARE STORES, INC. 

The commissioner of securities is authorized to issue his certificate permitting dis
posal in Ohio of "interim certificates" of the National Hardware Stores, Inc., a corpo
ration of New York, which "interim certificates" simply constitute an evidence of sub
scription to the capital stock of said corporation, bearing 7 per cent interest and redeem
able in the preferred stock of said corporation when the same may be issued in compliance 
with the laws of New York, the object of the issuance of such interim certificates being to 
make available to the corporation at the time of making application for authorization 
to increase its capitalization an amount of assets equal to the amount of the proposed in
crease, and the undertaking of the corporation being to redeem such certificates in shares 
of its duly authorized preferred capital stock. 

Cow11rnus, OHio. October 28, 1919. 

HoN. P.A. BERRY, Commissioner of Securities, Columbus, Ohio. 
I have your recent communication submitting for the opinion of this department 

thereon the following statement of facts and inquiry: 
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"Will you kindly render to this department an opinion on the following 
question: 

The Xational Hardware Stores, Inc., is a corporation organized under 
the laws of the state of .Xew York which is proposed to increase Hs capital
ization. The laws of the state of Xew York provide that before an increase 
may be authorized the amottnt of such increase must be subscribed and paid 
for in adv~nce. Said company is making application to this department for 
permission to enter this state to dispose of shares representing said proposed 
increase in its capitalization and to issue interim certificates conditioned 
upon a sufficient amount of subscriptiolijl or shares being sold to authorize 
the state of New York ·to issue a certificate of increase. Has this depart
ment authority to issue a certificate of corporate compliance to a corpora
tion organized under the laws of the state of New York with a present capi
talization issued and fully paid fo.r, permitting it to enter the state of Ohio 
to solicit and sell interim certificates for the purpose of increasing its capital
ization, the actual certificates to be issued when the increased capitalization 
has been authorized by the state of New York?". 

With your communication you also submit considerable data in the way of re
ports required under the law to be submitted in connection with the application for 
certification of the securities proposed to be placed upon the market in this state 
and from a consideration of which it appears that the National Hardware Stores, 
Inc., is now proposing to inprease its capital stock to $1,000,000 preferred, 7 per cent 
participating cumulative stock, and 7 per cent non-participating cumulative stock of the 
parvalueof$100 per share, and also to increase its no par value stock t'J 60.CO0 shares, 
it being stated that thP present capitalization of the company consists of 10 shares of pre
ferred stock of the par value of $100 and 2,000 shares of common stock of no par value, 
all of which has been issued and the preferred stock paid for at par, while the common 
stock was paid for at $5.00 per share, thus making a total cash capitalization of $11,000 
paid in. 

It is stated that t.he corporation is in process of enlarging and extending the scope 
of its hw,iness, necessitating increased capitalization, aud. that the plan to issue in
terim certificates has been adopted out of a consideration of cf)rtain requirements 
of the New York law where the C'Ompany is located, that the authorizatio,n to in_crease 
its capital stock may not be effected until the amount of the in'Crcase has been received 
in money or property by the corporation. · 

The provision of the law said to be applicable is section 20 of the stock corpo
ration law of .Xew York, whioh is as follows: 

"Xo corporation formed pursuant to section 19 hereto, shall begin to 
carry on busine~s or shall incur' any debts until the amount of capital stated 
in tts certificate of incorporation shall have been fully paid in money or in 
property taken at its actual value. 

In case the amount of the capital stated in its certificate of incorporation 
shall be increased as herein provided, such corporation shall not increase the 
amount of its indebtedness then existing until it shall have received in money 
or property the amount of such increase of its stated aapital. 

The directors of the corporation assenting to the creation of any debt 
in violation of this sedtion, shall be liable jointly and severally for such debt." 

It is further stated that the "interim certificates" proposed to be issued con
stitute in fact simply an evidence of subscription to the preferred capital stock of the 
company, which certificates are interest bearing at the rate of 7 per cent from the date 
of their issl.$nce and are exchangeable for participating preferred stock of the company 

11-Vol. II-A. G. 
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when its issuance is authorized; and further, that upon the procurement of the sub
scriptions Co~ the entire amount of subh preferred --stock and the receipt of payment 
therefor at par, or from time to time as such subs.criptions are taken and paid for, 
the corporation will make application for auth01ization to issue such stock. 

While I have not been furnished with a draft of the proposed "interim certifi
cates," I am informed by the president of the corporation and by its counsel, that 
the certificates will embody the corporation's specific undertaking to deliver the pre
ferred capital stock of the corporation as described in its financial circular of January 
1, 1919, a copy of which is furnished me, and discloses the character and attributes 
of the stock to be as outlined above. 
. These certificates thus evidence simply the obligation arising upon a subscrip
tion for specific capital stock of the corporation and payment therefor, and are em
ployed, as stated by the corporation's counsel, by reason of an administrative con
struction of the New York corporation law requiring that I), proposed increase in the 
capitalization of a corporation amenable to such law must be fully subscribed and 
paid in before the authorization for such increase may be procured. 

Upon this state of facts it is to be determined whether the commissioner of se
curities is authorized to act as provided in the so-called Blue Sky Law in the matter 
of issuing a certificate as a prerequisite to the disposal of securities. 

Pertinent sections of the law will be noted. The term "securities" as compre
hended by the law in question is substantially defined in the first section thereof as 
follows: 

"Section 6373-1. Except as otherwise provided in this act, no dealer 
shall, within this state, dispose or offer to dispose of any stock, stock certifi
c;i;tes, bonds, debentures, collateral trust certificates or other similar instru
m.ents (all hereinafter termed.. 'securities') evidencing title to or interest in 
property, issued or executed by any private or quasi-public corporation, co
partnership or association (except corporations not for profit,) or by any taxing 
subdivision of any other state, territory, province or foreign government, 
without first being licensed so to do as hereinafter provided." 

It is provided in section 6373-2, subdivision f: 

"As u,sed in this act, the term * * * 'dispose of' shall be construed 
to mean 'sell, barter, pledge or assign for a valuable consideration or obtain 
subscriptions for."' 

Thus it is at once apparent that the obtaining of subscriptions of the capital stock 
of the corporation which it is proposed to issue upon qualifying under the provisions 
of the New York law constitutes an activity comprehended by the terms of the Ohio 
law, and renders the corporation engaging in the procuring of such subscriptions amen
able to the requirements of the law. 

Section 6373-14 provides: 

"For the purpose of organizing or promoting any company, or assisting 
in the flotation of the ~ecurities of any comp!l,ny after organiz.ation, no issuer 
or underwriter of such securities and no person or company f~r or on behalf 
of such issuer or underwriter shall, within this state, dispose or attempt to 
dispose of any such security until such commissioner Ehall is~e his certificate 
as provided in section 6373-16 of the General Code * • •." 

From the provisions of the law which have already been noted, it is determined 
that the t.aking of· subscriptions to the capital stock of the corporation in question 
o; the disposing of its "interim certificates," however $e transaction be viewed, con
stitutes a disposing of securities, which requires compliance wi~h provisions of the 
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law which direct that the corporation shall file with the commissioner of securities 
an application for the certificate provided in section 6373-16 G. C. an,d certain in
formation relative to its organization and the proposed disposal of its securities. 

Section 6373-16 provides that the commissioner shall have power to make such 
examination of the issuer of the securities as he may deem advisable, and that after 
completion-of his investigation, 

"if it shall appear that the law bas been complied with and that the b1,i13iness 
of the applicant is not fraudulently conducted, and that the proposed dis
posal of such securities or other property is not upon grossly unfair terms, 
and that the issuer or vendor is solvent, upon the payment 

to 
of a fee of ten 

dollars, the commissioner shall issue his certificate that effect, authoriz
ing such disposal." 

It is apparent that under the provisions of the sections which have been consid
ered above, certain of the conditions which must be found by the commissioner pre
liminary to his issuance of certificate for disposal of the securities relate to questions 
of fact relative to the solvency of the issuer and the fairness of the proposed terms 
for disposal of the securities and the absence of fraud in the conduct of the applicant's 
business. 

These questions of fact a,re to be dotermined by the commissionP.r from his in
vestigation and from the information which he is authorized to require from the appli
cant. 

The sole question to be now determined is one of law and really arises from the 
language of the section last qµoted prescribing as a condition to the issuance of the 
certificate by the commissioner that "it shall appear that the law has been complied 
with." 

Considering this question specifically, I am of the opinion that the method adopted 
by the corporation for effecting the increase of its authorized capitalization is not 
inconsistent with the letter and apparent spirit and purpose of the section of the New 
York law requiring that in case of increase of capitalization "such corporation shall 
not increase the amount of its indebtedness then existing until it shall have received 
in money or property the amount of such increase of its stated capital." 

By the plan to take subscriptions and issue ' 'interim certificates" evidencing the 
same, the corporation proposes to procure the equivalent of the proposed new issue 
of stock in money or property before the issuance of such stock, and when from an 
examination of the tenns of the proposed "interim certificate" you find its provisions 
and undertaking to be in accord with the plan outlined in the communication at hand, 
and that the rights and interests of the subscribers are fairly set forth and safeguarded 
therein, and have further found the other conditions of fact enumerated in the statute 
favorable to the applicant, you are advised that the conditions of the Blue Sky Law 
have been met and the issuance of your certificate is authorized. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General . 

.. 
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738. 

COUNTY COMMISSIONERS ARE WITHOUT AUTHORITY TO EMPLOY 
FIELD WORKER TO PLACE DEPENDENT CH)LDREN IN PRIVATE 
FAMILIE&-SEE SECTION 3092 G. C., 108 0. L., 51. 

Under section 3092 G. C., as amended in house bi,U 246, 108 0. L., 51, the county 
commissioners are without authority to employ a fieul worker who will place its dependent 
chiulren in private families and e~ercise supervision over them after placement. 

CoLUMBus, Omo, October 28, 1919. 

The Board of State Charities, H. H. SHIRER, Secretary, Columbus, Ohio. 
GENTLEMEN:-Acknowledgment is made ~f your recent request for the opinion 

of this department as follows: 

''A private child caring organization proposes to contract with the county 
commissioners in one of the counties of Ohio for the care of its dependent 
children pursuant to the pTovisions of the amended section of 30~2 of the 
General Code as found in H. B. 246. 

In such case, have the county commissioners authority to enter into con
tract with this institution not merely for the care of its wards on a per capita 
basis, but may they in addition to this employ a field worker who will place 
children in family homes and exercise supervision over them after place
ment?" 

Article X, section 5, of the constitution of Ohio, and section 3092 G. C., as amen
ed in house bill 246 (108 0. L., 51), are pertinent to your inquiry. 

The constitutional section above referred to prohibits pa~ent of money from 
the county treasury unless authorized by law. Section 3092 is as follows: 

"In any county where such home has not already been provided the 
board of county commissioners may enter into a contract for the care of its 
neglected or dependent children with a county children's home, or with any 
institution or association in the state which has for one of its objects the c1are 
of dependent or neglected children, provided such institution or association 
has been duly certified by the board of state charities; or the board of county 
commissioners may pay reasonable board and provide suitable clothing and · 
personal necessities as well as medical, dental and optical examination and 
treatment of dependent or neglected children who may be placed in the care of 
private families within the county. Provided that in any such case such 
dependent or neglected children shall be duly committed to the aforesaid 
institution or association-or placed in the care of a private family by the ju
venile court as provided by law.'.' 

The word "home" as used in the first line of this section refers to a county chil
dren's home by reference to 1he preceding sections and it is to be noted that this sec
tion only applies where a county children's home has not been provided. Under it 
the county commissioners are authorized to enter into a contract ''for the care of its ' 
neglected or dependent children" with a county children's home or such institution 
having ~or one of its objects the care of such children as has been duly certified by 
the board of state charities. This is the provision of the first part of the section down 
to the first semi-colon and is complete in itself.• Then follows provision for an alter
native in this that the section provides that such commissioners may pay reasonable 
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board and provide clothing and other necessities, as well as medical, dental and op
tical treatment for such children in "the care of private families within the county:" 

The provisions relating to placing such children in a county children's home, 
or in the institution above referred to, is ''for the care" of such children, while in the 
latter part of the section the different things which the commissioners are authorized 
to contract and pay for are specifically mentioned. 

The proposition involved in your inquiry, as stated in your letter, is something 
"in addition" to the care of such children, and questions the authority of the com
missioners to "employ a field worker who will place children in family homes and 
exercise supervision over them after placement," as stated in your letter. The duties 
of such employe towards such children cared for outside of a county children's home 
would be similar to those of a superintendent of a county children's home, and would 
not be without similarity to those duties of a juvenile probation officer. 

The question here is one which goes to the power arld authority of the county_ 
commissioners, as said in the case of Jones, Auditor, vs. Commissioners, 57 0. S., 
page 189: 

''The board of county commissioners represents the county, ·n respect 
to its financial affairs, only so far as authority is given to it by statute." 

Bear:ng in mind the firmly established rule in this state that public funds can 
only be paid out by authority of law, if the employment and services of the field worker 
are, as stated in your letter ':in addition"· to the care of such children, then it would 
follow that such employment is not authorized by section 3092, under which the com
missioners may ccntract ''for the care" of such children. In view of the fact that under 
the first part of this section it is contemplated that such children will be placed either 
in a county children's home or an institution which has for one of its objects the care 
of such children, it would seem that such supervision would be furnished by the in
stitution or home in which such child was placed and would be included in the care 
furnished by such ho~e or institution and for which the commissioners would pay. 

As already pointed out, the latter part of the section referred to relates exclu
sively to the care of such children in private families. This part of the section makes 
no provision for the employment of such a field worker. Can it be said that this sec
tion furnishes clear warrant for such expenditure of public funds? 

We may tum to section 3092 (103 0. L., 891) before its amendment by house 
bill 246. At that time this section in part provided for transferring such children 
to the nearest children's home, or the commissioners could lease suitable premises for 
that purpose, 

",Yhich shall be furnished, provided and managed in all respects as pro
vided by law for the support and management of children's homes * * *. 
But the commissioners may provide for the care and support of such chil
dren within their respective counties, in the manner deemed best for the in
terest of such children, which may include the payment of board for such chil
dren in a private home." 

Here was ample authority and wide discretion vested in the county commissioners 
in this, that they had authority to provide for the care and support of such children 
"in the manner deemed best for the interest of such children." 

The omission of this grant of discretion and authority Crom the new act, con
sidered with its present la.ck of express or implied authority to employ a field worker, 
leads this department to the conclusion that the <iounty commissioners are not au
thorized to enter into the contract stated in your letter. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 



1366 OPINIONS 

739. 

MUNICIPAL COURT OF TOLEDO-FORFEITURE OF BAIL-MAY AT 
SAME TERM VACATE FORFEITURE-DIRECTOR OF PUBLIC SERV
ICE IS AUTHORIZED TO INVEST SURPLUS FUNDS ARISING FROM 
CEMETERY CHARGES-SUCH BONDS IN CUSTODY OF CITY 
TREASURER. 

1. Where the municipal court of Toledo has declared the forfeiture of bail, it may 
at the same term vacate and set aside such record of forfeiiure. 

2. Under section 4167, the direct-Or of public service is authorized to invest surplus 
funds in his hands arising from regular collections from the cemetery charges, and tlw 
bonds or other form of investment purchased by such funds shall be held in the cust-Ody 
of the city treasurer. 

CoLuMBus, OHIO, October 28, 1919. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-A~knowledgment is made of the receipt of your recent request 

for the opinion of this department as follows: 

"Following the interview of this morning between your Mr. Martin and 
State Examiner John E. Diemer of this bureau, we are respectfully request
ing written opinion upon the following matters: 

Under house bill 79, passed by the re~ent general assembly, money in 
lieu of bail is authorized in such court by section 1579-311, pages 8 and 9. 

Question 1. After such cash bail has been received and the defendant 
fails to appear and the court orders the bail forfeited, may such court later 
revoke or set aside the forfeiture of such cash bail? 

We are calling your attention to opinion of the Attorney-General of May 
27, 1912, page 1747 of the Annual Reports for 1912, and in case of any surplus 
accrued f1om the regular collections of cemetery charges by the director of 
public service accumulating to an extent to justify investment: 

Question 2. Are such investments to be made by the director of public 
service an:!f are such investments to be held in the custody of the director of 
public service, or should such investment be made by council and be held in 
the custody of clerk of council? " 

Sections 1579-276 et seq. (107 0. L., 704) creating the Toledo municipal court, 
sections 1579-296, 1579-287, 1579-311 and sections 13550 et seq. are pertinent to your 
first question: 

Section 1579-276, after establishing such municipal court, fixes the terms thereof 
as follows: 

"Sec. 2. The calendar of the municipal court shall be divided into four 
terms of three months each, beginning respectively on the first day of Jan
uary, April, July and October of each year." 

In passing it is here noted that this court is a court having regular and stated terms. 
Section 1579-287, as amended in H. B. 79, as to such court's jurisdiction, pro-

vides: 

"In all civil actions and proceedings of law for the recovery of money or 
personal property of which the court of common pleas have or may be given 
jurisdiction when the amount claimed by any party * • • does not 
rxceed seven hundred and fifty dollars." 
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Section 1579-296 provides that the laws relating to practice and procedure in 
actions in the court of common pleas, justices of the peace and police courts, are ap
plicable to like proceedings in the municipal court so far as consistent with the mu
nicipal court act. 

Section 1579-311 was amended to provide for the admission of a person accused 
of a misdemeanor to bail by a cash deposit in lieu of a bond and provides "the bail 
so given or the mon~y so deposited shall contin,ue until the case is finally disposed of." 

It is to be noted that the Toledo municipal court act contains no provision as to 
the forfeit of such cash recognizance. 

Section 13550 provides in part: 

"The court, in which the action for the pen.alty of a forfeited recog
nizance is brought, may remit or reduce part or the whole of such penalty 
and render judgment thereof according to the circumstances of the case and 
the situation of the party, and U)}On such terms and conditions as seem just 
and reasonable." 

Section 13551 vrovides for the fmther right to review the judgment•on such for
feited recognizance ''when after such rendition, the accused has been ~rrested abd 
su)rrendered to the proper court, to be tried on such ch.3.,rge." 

Whether or not the Toledo municipal court would have jurisdiction of an action 
on a forfeited recognizance, the penalty for which is not over $750.00, is not here passed 
upon, as your qufJstion may be answered by consideration of the control which the 
Toledo municipal court has over its own records. 

Similar questions were considered in opinion 251, da'ted May 2, 1919, directed 
to Hon. Charles R. Sargent, prosecuting attorney, Jefferson, Ohio, and opinion No. 
446, dated June 30, 1919, and directed to your department. The latter opinion cites 
ll,Ild quotes from the case of Antonio vs. Milliken, 29 0. C. A., 305, wherein the power 
of the municipal court of Youngstown to suspend sentencewa,s under consideration. 
In this case, as in the former opinion of this department, it is pointed out that the 
power to modify judgments during the term in which they are rendered, is an attri
bute of comts of general jurisdiction which have terms. 

Pointing out that the Young~own municipal court act provided for the terms 
of that court, the court held that it had power to suspend the execution of its sen
tence "during the term at which sentence was passed, even though the defendant had 
entered upon the imprisonment ordered by the sentence." The reasoning of the 
court was that the court had such power "upon the theory that a court has control 
over its judgments and orders during the term at which they are made," and con
cluded: 

"The judge of the municipal court had a right in the case at bar to direct 
the release of the prisoner." 

Consistent ·with the foregoing op1mons, and the holding e5tablished in this and 
other cases in this state, it is concluded that during the term r..t which the bond is 
forfeited, the court may later revoke or set aside such forfeiture. 

Your second question is as follows: 

"Are such investments to be made by the director of public service and 
are such investments to be held in the custody of the director of public service, 
or should such investment be made by council and be held in the custody of 
clerk of council? " 

Sections 4167, 4168, 4169, 4170 and 4300 G. C. are pertinent. Section 4167 
relating to the duty and power of the director of public service, in connection with cem
eteries, provides in part: that such director 
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"shall have entire charge and control of receipts from the sale of lots, and of 
the laying off and embellishing the grounds. He may receive donations by 
bequest, devise, or deed of gift, or otherwise, or money, or other property, the 
princ.ipal or interest of whi<;h is to be used for the enlargement, improvement, 
embellishment or care of the cemetery grounds generally, or for any particu-
lar part * * * as the donor directs * * *. He s;hall sell lots, receive 
payment therefor * * · * and invest, manage and control property re
ceived by donations and surplus funds in his hands from any source whatever." 

Seetion 4168 provides that the city may accept and maiI\_tain permanent funds 
for the care of lots in such cemeteries. When such a permanent fund is received, the 
director is authorized to enter full details of such endowment and the expenditure 
thereof in his books. keeping each case separately. 

By the terms of section 4169, the director is ordered to tum 

"over to the council property on hand or held by him as a permanent fund, 
for purposes under his control * * *. The council sha_ll acknowledge 
receipt thereof in writing to the dhector signed by its clerk. By resolution 
~l\:lY passed apd en_tered on the minutes of its proceedings, the council shall 
piedge the faith and credit of the corporation to forever hold such money as 
a permanent fu,nd, and pay in semi~•anriual payments, to the director as in
terest on the funds, sufficient to provide perpetual care of the lot and lots as 
agreed by the director. The council and its successors shall invest and keep 
invested such funds in interest bearing debts of the city, if any, and if no 
such debts are owing by the city, in safe interest bearing bond,s, or stocks for 
the benefit of such cemetery fun,ds, that will bear as great an income as pos
sible, and all such money and the income thereof shall be exempt from tax
ation, the same as other cemetery property." 

Section 4300 provides that: 

"The treaurer shall recPive and disburse all funds of the corporation in
cludip.g the school funds, and such other funds as arise in or belong to any de
partment or part of the corporation government." 

It is to be not9d that under sections 4167 and 4168, at lea.st three cl.a;,ses of re
ceipts may ·be received by the du-,ector, as follows: (1) receipts from the sale of lots 
or other cernete:-y charges; (2) donation funds to 'be used and expended immediately; 
and (3) permanent endowment funds for the perpetual c~:re of such cemetery or cer
tain lots therein. It is n,oted that your question relates only to "regular collections 
of cemetery charges" and eliminates what has been above termed classes 2 and 3. 

It is to be noted that in section 4167, the director is given charge and control 
of receipts from the sale of lots. In this section he is also authorized to receive be
quests for the use of the cemetery, or a part thereof as the donor may direct. Af3 to 
these classes of receiptE, the last part of the section directs that the director shall "in
vest, manage and control the1r.•" 

As to permanent endowments, however, a differ.ent course is prescribed. Upon 
receipt of these the director issues a written receipt and acknowledgment, pledging 
the faith and credit of the city to the proper use of such funds. A particular record 
is made on the director's minutes, exhibiting full details of the transaction. 

Under section 4.169 such fund is turned over to the city council, which issurs a 
receipt to the director. Again the credit of the city is pledged on the council's min
utes. In this section as to the permanent endowment funds, council "and its suc
cessors shall invest l1nd keep invested such funds." 



ATTORNEY-GENERAL. 1369 

Consideration has been given the opinion of the forn:er Attorney-GE:ncral, four.d 
in OpinionsoftheAttorney-General for 1912, Vol. 2, page 1747, and the conclusion 
therein reached, so far as applicable to the question raised in this inquiry, is approved. 
It is to be noted, however, that in that opinion only permanent endowment funds 
were under consideration. 

Consideration of these sections leads to the conclusion that the investment of 
regular collections o( cemetery charges is to be made by the director of public service 
under section 4165. A proper record of such investment ehould be made by the cem
ete1y secretary and the investment held in the custody of the city treasurer. 

Respect£ ully, 
JOHN G. PRICE, 

Attorney-General. 

740. 

AGRICULTURE SEED LICENSE-AK IXCORPORATED CO:\IPANY 
HAVING PAID LICENSE FEE TO SELL AGRICULTURAL SEED IS 
NOT REQUIRED TO PAY SA:\1E FOR BRAXCH HOUSES UNDER 
SAME NAME IN OHIO. 

An incorporated company having paid the license fee required by section 5805-13 
(section 13, amended senate IJlill No. 11, 108, 0. L., 52), and having received from the 
secretary of agriculture a certificate to sell agricultural seed, is not required to pay a sep
arate license fee for its lrranch h01~ses operated under the same name within the state. 

COLUMBUS, Omo, October 28, 1919. 

The Department of Agriculture, Division of Feeds and Fertilizers, Columbus, Ohio. 
GENTLEMEN:-Acknowledgemnt is made of the receipt of your letter requesting 

the opinion of this department as follows: 

"The B. Milling Co. writes us that they are an incorporated compa.ny, 
having four houses, 'branches,' all operating under same name, and request
ing_to be advised whether one agricultural seed license will cover all places, 
o~ if a separate license is required for each separate branch. 

We desire to know whether or not one license will cover all branch houses, 
whether located in the same town or in different towns in different sections 
of the state." 

Section 5805-13 (section 13 of amended senate bill 11) is pertinent. This is the 
license fee section of the new agricultural seed act and in part provides: 

"For the purpose of defraying the cost of inspection and analyses of ag
ricultural seeds * • • before any person, firm, company or corporation 
shall sell, offer for sale, or expose for sale in this state any of the agricul
tural seeds • • • he or they shall pay each year a license fee • · • • 
and shall receive from said secretary of agricultme a certificate to sell agri
cultural seeds until the first day of January next following." 

For the purpoEe stated in this section, this license fee is imposed on the business 
of sellinµ: or exposing "for aa,le in this state any of the agricultural seeds." It is to 
be noted that the selling or exposing for sale does not relate to such sale or exposure 
for sale in any particular part of the state, but merely "in this state." It is also noted 
that but one license fee is required and but one ce1tificate is issued, the act requiring 
the payment of a "license fee" and the issuance of "a certificate." 

https://compa.ny
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The opinion of this department is that separate licenses are not required for 
branch houses of a company which has complied with this section by the payment of 
the license fee required and to which has been issued by the secretary of agriculture 
"a certificate to sell agricultural seeds." 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

741. 

APPROVAL, FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
ADAMS COUNTY, omo. 

HoN. A. R. TAYLOR, State Highway Commissioner, Columbus, Ohio. 

CoLUMBUs, OHIO, October 28, 1919. 

742. 

PROBATE JUDGE-FEMALE PERSON APPOINTED TO ACCOMPANY 
SHERIFF TO INSTITUTION FOR FEEBLE-MINDED WITH A PA
TIENT-EXPENSES AND FEES ALLOWABLE-EXPENSES ALLOW
ABLE TO PERSON APPOINTED BY PROBATE JUDGE TO CONVEY 
PATIENT TO OHIO HOSPITAL FOR EPILEPTICS. 

I. A female person appointed by the probate judge to accom'[)(Jny the sheriff and 
a feeble-minded person to the institution for the feeble-minded is entitled to receive only 
such fees and allowances for expenses as are provided by section 1981 G. C., as amended 
by H. B. No. 108 0. L. 262, to wit, a fee of two dollars, and mileage at the legal rate of 
railroad transportation for the distance actually and necessarily traveled. Expenses for 
meals can not be allowed such assistant. 

2. A person appointed by the probate Judge to convey a patient to the Ohio hospital 
for epileptics at Gallipolis is entitled to receive a fee of two dollars for such service and 
likewise traveling and "incidental expenses." "Incidental expenses" include reasonable 
expenses for the meals of such person. 

COLUMBUS, Omo, October 29, 1919. 

HoN. HARRY S. CORE, Prosecuting Attorney, Ottawa, Ohio. 
DEAR S,R:-You recently wrote this office to the following effect: 

"My attention has been called by the sheriff to a bill, the following ol 
which is a true copy, for the transporting of a female patient to the Feeble
Minded Hospital at Columbus, Ohio, on 1!'riday, August 29, u'pder section 
1981 limiting the allowance to $2.00 and 2 cents per mile, and under section 
1959 requirin,g the appointment of a suitable female assistant to accompany 
the sheriff and such insane person to said hospital: 

'Assistant's expenses: 
Railway fare round trip ________________________________$7 40 
Two meals on trip ________________ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ 1 00 

Total....__________________ • _______________________$8 40 

Assist~nt's fees: 
Mileage 240 miles at 2 cents per mile. ___________________ JS4 80 
For making trip_ ___ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ____ _ _ _ _ _ _ _ _ _ __ 2 00 

TotaL - - - - - - - - ___________ - - - - - - - - - - - - _________ JS6 80' 
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Your attention is called to the fact that the railroad fare for the round 
trip wa.s $4.80; that the compensation to such female for services was $2.00, 
making a total of $6.80. That the actual railroad fare was $7.40, and the 
actual expenses of the trip being two meals $1.00, making total of $8.40. 
That for the reason of the expense being greater than the amount of money 
received, the sheriff will be unable to procure a female attendant to transport 
such persons to Columbus, and that the institution at Gallipolis being much 
farther and more expensive to access, he is inquiring what can be done to 
carry out his duties in this matter." 

Section 1893 G. C., as amended in S. B. i"i'o. 153, 108 0. L. 5.52, says in part: 

"Feeble-minded persons * • • shall be admitted to the institu
tions for the. feeble-minded * * *. Such persons shall be * * * ad
mitted to the institutions for the feeble-minded in the same manner and by 
like proceedings as are provided for the commitment and admission of insane 
pel'!\ons to the state hospitals for the insane * • • and the same fees, 
co~ts and expenses that are allowed and paid in lunacy cases shall be allowed, 
taxed and paid for similar services in all proceedings related to feeble-minded 
persons * * *." 

Section 1959 G. C., to which you refer, is a part of chapter 7 of title V of the 
General Code, entitled "Hospitals for the Insane," a!1d reads thus: 

"When advised that the patient will be received, the probate judge shall 
forthwith issue his warrant to the sheriff, commanding him forthwith to take 
charge of and convey such insane person to the hospital. If the probate 
judge is satisfied, from proof, that an assistant is necessary, he may appoint 
one person as such. If the insane person is a female, he shall appoint a 
suitable female assistant to accompany the sheriff and such insane person to 
t-he hoRpital." 

Section 1981 G. C., to which you also refer, is likewise a part of the same chapter 
of the General Code. This section was recently amended by H. B. 143, 108 0. L. 
262, 263, effective August 11, 1919, and now reads, in part, as follows: 

"* • * The costs and expenses, other than the fees of the probate 
judge and sheriff, to be paid under the provisions of this ch[',,pter, shall be 
as follows: • * • to one assistant to convey to the hospital, when au
thorized by the probate judge, two dollars and mileage at the legal rate of rail
road transportation; all mileage herein shall be for the distance :.>.ctually and 
necessarily traveled." 

The underscored words in the above quoted section are new matter. They take 
the place of the following language found in said section, prior to its recent amendment: 

"* * * two dollars and two cents per mile each way." 

It thus appears that the legislature has remedied the difficulty spoken of in your 
letter. In fa<:t, the amendment to section 1981 G. C. was in effect on August 29, 
1919, when you say the services were ren~ered by the female assistant mentioned in 
your letter. Such assistan_t is therefore entitled to receive "mileage at the legal rate 
of railroad transportation," which, under present conditions, will, of course, be more 
than two cents pe1 mile. 
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Your statement is also noted that said assistant, in performing the services noted 
incurred the expense of two meals, costing one dollar. Your attention is called to 
the fact that there is no statutory auth01ity for the payment of the "expenses" of the 
assistant, other than the expense of railroad transportation. 

In the case of Wru-d vs. Russell, 57 0. S. 144, 145, it is said: 

"The right of a sheriff to mileage for transporting ab insane person to 
one of the state hospitals for the insane, is purely statutory; he is entitled to 
receive for such service whatever the statute allows, and nothing more." 

The same considerations apply to the payment of fees and expenses to the sheriff's 
assistant. · 

Your letter also refers to the fees and expenses payable to a person appointed 
by the probate juµge to accompany an epileptic person· comrr.itted to the Ohio hos
pital for epileptics at Gallipolis. 

Authority for the appointment of such a person is given by section 2048 G. C 
which in part says: 

"If the judge deems it proper to intrust the conveyance of the patient 
to his parent, guardian, representative or friend, he may issue the warrant 
to such parent, guardi~n, representative or friend, instead of the sheriff." 

The conclu_ding words of. the above section indicate that the person accompany
ing the patiehf to the hospital for epileptics goes in the place of, ¥d not with, the 
sheriff. However, section 2044 G. C. provides that in the commitment and convey
a,nce to the hospital of insane or dangerous epileptics, like proceedings shall be had 
as are provide,::! by law for the commitment ~nd care of tli~ insane. Said section would 
doubtless authorize the appointment of a.n assistant to the sheriff in respect of an 
insane or dangerous epileptic, just as section 1959 G. C. does with respect to insane 
persons committed to state hospitals f9r the insane. 

A~thority for the p&yIP.ent of a fee of two dollars to s_uch person appointed to 
accompany an epileptic who has been committed to the state hospital for epileptics 
is contained in section 2050 G. C., by virtue of the reference therein made to the statute 
giving "sim.jlar fees in the commitment of an insane person to a st:>,te hospital." Sec
tion 2050 G. C. reads i'n part: 

"The fees of the probate judge, physician and other officers, witnesses 
and persons, growing out of the admission of a patient to the hospital, shall 
be paid t'o the amount, and in the m~ner as similar fees in th.e commitment 
of an insane person to a state ·hospital. * * * " 

Authority for the payment of expenses is given by section 2049 G. C., which says 
in part: 

"* * * The traveling and incidental expenses of the patient and of 
the officer or other person or persons in charge of the patient, to and from 
the institution shall be paid by the counties, or as provided by general pro
visions relating to benevolent institutia'ris." 

The words "or as provided by general provisions relating to benevolent institutions" 
have reference to the expenses of the patient, rather than the expenses of the person 
in charge of the patient. (See H.B. 723,940. L. 182, and R. S., Sec. 631, now known 
as Sec. 1815 G. C.) 

It will be noticed that section 2044 G. C. provides not only for the payment of 
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traveling expen_ses of the person in charge of the patient, but for "incidental" expenses 
as well. Without attempting to decide what all is in.duded in the term "incidental," 
I am of the opinion that it does include reasonable expenses for meals. 

It thus appears that the legis1'ture has made a more liberal provision for the 
expenses of a person accompanying an epileptic to a state hospital for epileptics, than 
for the expenses of a person accompanying an insane person to a state hospital for 
the insane, or a feeble-minded pers'on to the institution for the feeble-minded, in this, 
that the former is entitled to a fee of two dollars and to traveling expenses (including 
meals), whereas the latter is entitled to a fee of two dollai:s and mileage at the legal 
rate of railroad transportation; but is not allowed the expense of meals en route. 

Respectfully, 
JOHN G." PRICE, 

Attorney-General. 

743. 

DISAPPROVAL, BONDS OF MERCER COUNTY, IMPROVEMENT CHAT
TANOOGA ROAD IN THE SUM OF $35,000. 

COLUMBUS, Omo, October 29, 1919. 

Industrial Commission of Ohio, Columbus, Ohio. 

RE: Bonds of Mercer county in the amount of $35,000 for the improve
ment of Chattanooga road. 

GENTLEMEN:-! have examined the transcript of the proceedings of the cou,nty 
commissioners an,d other officers relative to the above bond issue and decline to ap
prove the validity of said bonds for the following reasons: 

(1) The transcript reveals that the county commissioners failed to cause the 
notice required by section 6912 G. C. to be published for the length of time provided 
in said section. The language of this section is that such notice shall be published 
"once a week for two consecutive weeks." The hearing upon the question of allow
ing the improvement was held July 28, 1919. The notice of such hearing was pub
lished July 18th and 25th of the same year. Two full weeks or fourteen days should 
have intervened between the first publication and the date of hearing. 

In the case of Fenner vs. City of Cincinnati, 8 N. P. 340, Judge Smith, of the 
superior court of Cincinnati, in special term, held: (quoting from the syllabus) 

"Where a statute provides that municipal bonds can only be issued 
'After advertising the same for sale once per week for four conHecutive weeks 
of the same day of the week in some newspaper of general circulation in such 
city,' no sale of such bonds can be had until notice of four weeks or twenty
eight days shall have been given; and the statute is not complied with where 
an advertisement is inserted on the 8th, 15th, 22d and 29th of the month 
calling for sealed bids to be submitted on or before 12 o'clock on the 31st." 

This decision was reversed by the same court in general term (see same report, p. 342). 
The supreme co'urt of Ohio on October 15, 1901, in case No. 7473, without reported 
opinion, reversed the judgment of the superior court and affirmed the jU:dgment of 
Judge Smith rendered in special term. Therefore, the rule laid down by Judge Smith 
must be taken as the holding of the supreme cowt of Ohio. 
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I believe that the interpretation laid down by Judge Smith in the case ,-eferred 
to is applicable t-0 the language used in section 6912 G. C., and that the notice there 
required must be published once a week for two full weeks or fourteen days prior to 
the hearing. ' 

(2) The transcript shows that the notice of the hearing of September ti, 1919, 
upon the schedule of estimated assessments was published August 29th and Septem
ber 5th of the same year. Section 6922 requires that such notice be published "once 
a week for two consecutive weeks." For the reasons stated in the preceding para
graph I do not believe the published notice meets the requirerr.ents of section 6922 
and as a result that the county commissioners were without authority to proceed to 
levy the assessments or to issue bonds in anticipation of the collection of the same. 

For the reasons stated, I am of the opinion that the bonds above described are 
not valid obligations of Mercer county and advise that you decline to accept them. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

744. 

DISAPPROVAL, BONDS OF :MERCER COUNTY FOR ROAD IMPROVE
lvlENT IN THE SUM OF $4,300. 

C0Lu11rnus, Omo, October 29, 1919. 

Industrial Commission of Ohio, Cohtmbus, Ohio. 

RE: Bonds of Mercer county in the amount of 84,300.00 for the im
provement of Bruns road. 

GENTLEMEN:-! have examined the tr~}\llcript of the proceedings of the county 
commissioners relative to the above bond issue and decline to approve the validity 
of said bonds for the following reasons: 

(1) The transcript discloses that the county commissioners failed to publish 
for the required length of time before the date set for h~aring objections to said im
provemen,t the notice required by section 6912 G. C. The language of this section 
is that such notice shall be published "once a week for two consecutive weeks." The 
hearing was held August 21, 1919, and notice was published August 8th :a!nd 15th 
of the same year. Two full weeks or fourteen days should have intervened between 
the first publication and the date of the hearing. 

In the case of Fenner vs. City of Cincinnati, 8 N. P. 340, Judge Smith, of the 
superior court of Cincinnati, is special term, held: (quoting from the syllabus) 

"Where a statute provides that municipal bonds can only be issued 'After 
advertising the ~e for sale on_ce per week for four con'secutive weeks of the 
same day of the week in some newspaper of general circulation in such city,' 
no sale of such bonds can be had until notice of four weeks or twenty-eight days 
shall have been given; and the statute is not complied with where an adver
tisement is inserted on the 8th, 15th 22d /ll}d 29th of the month calling for 
sealed bids to be submitted on or before 12 o'clock on the 31st." 

This decision was reversed by the same court in general term (see same report p. 342). 
The supreme court of Ohio on October 15, 1901, in case No. 7473, without reported 
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opinion, reversed the judgment of the superior court and affirmed the judgment of 
Judge Smith rendered in special term. Therefore, the rule laid down by Judge Smith 
must be taken as the holding of the supreme court of Ohio. 

I believe that the interpretation laid down by Judge Smith in the case referred 
to is applicable to the language used in section 6912 G. C., and that the notice there 
required must be published once a week for two full weeks or fourteen days prior to 
the hearing. 

(2) The transcript shows that notice of the hearing of September &, 1919, upon 
the schedule of estimated assessments was published on August 29th and September 
5th of the same year. Section 6922 G. C. requires this notice to be published "once 
a week for two consecutive weeks." For the reasons stated in the preceding para• 
graph I do not believe the notice given meets the requirements of section 6922. 

(3) The resolution of January 13, 1919 fails to determine the kind of the im• 
provement, and this omission is not cured by any subsequent legislation of the county 
commissioners. 

For the several reasons set forth above I am of the opinion that said bonds are 
not valid obligations of Mercer county and advise that you decline to accept them. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

745. 

DISAPPROVAL, BOND ISSUE MERCER COUNTY ROAD IMPROVEMENT 
IN THE SUM OF $5,000. 

COLUMBUS, Ou,o, October·29, 1919. 

Industrial Commission of Ohio, Columbus, Ohio. 

RE: Bonds of Mercer county in the amount of 85,000 for the improve• 
ment of Fullenkamp road. 

GENTLEMEN:-! have examined the transcript of the proceedings of the county 
commissioners and other officers relative to the above bond issu~ and decline to ap• 
prove the validity of said bonds for the following reasons: 

(1) The transcript reveals that the county commissioners failed to publish for 
the required length of time before the hearing of objections to said improvement the 
notice required by section 6912 G. C. The language of this section is that such notice 
shall be published "once a week for two consecutive weeks." The hearing was held 
August 21, 1919. The notice was published on August 8th and 15th of the same year. 
Two full weeks or fourteen days should have intervened between the first publica
tion and the date of the hearing. 

In the case of Fenner vs. City of Cincinnati, 8 N. P. 340, Judge Smith, of the 
superior court of Cincinnati, in special term, held: (quoting from the syllabus) 

"Where a statute provides that municipal bonds can only be issued 
'After advertising the same for sale once per week for four consecutive weeks 
of the same day of the week in some newspaper of general circulation in such 
city,' no sale of such bonds can be had until notice of four weeks or twenty-' 
eight days shall have been given; and the statute is not complied with where 
an advertisement is inserted on the 8th, 15th, 22d and 29tll: of the month 
calling for sealed bids to be submitted on or before 12 o'clock on the 31st." 
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This decision was reversed by the s:ime court in general te1m (sec same report, p. 
342). The supreme court of Ohio on Ootober 15, 1901, in case Xo. 7473, ·without 
reported opinion, reversed the judgment of the superior court and affumed the judg
ment of Judge Smith rendered in special term. Therefore, the rule laid down by 
Judge Smith must be taken as the holding of the supreme court of Ohio. 

I beleive that the interpretation laid down by Judge Smith in the case referred 
to is applicable to the language used in section 6912 G. C., and that the notice there 
required must be published once a week for two full weeks or fourteen days prior to 
the hearing. 

(2) The transcript shows that the notice of the hearing of September 8th on the 
schedule of estimated assessments was published on August 29th and September 5th 
of the same year. Section 6922 G. C. requires this notice to be published once each 
week for two consecutive weeks." For the reasons stated in the preceding para
graph, I do not believe the notice given meets the requirements of.,section 6922 G. C. 

(3) The resolution of July 9, 1919, fails to determine the kind of the improve
ment and this omission is not cured by any subsequent legislation of the county com-· 
miE;&ioners. 

·For the several reasons set forth above I am of the opinion that the bonds under 
consideration are not valid obligations of Mercer county and advise that you decline 
to accept them. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

746. 

DISAPPROVAL, BOND ISSUE :MERCER COUNTY ROAD I:\:IPROVEl\fENT 
IN THE SUM OF $14,000. 

COLUMBUS, Omo, October 29, 1919. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:--= 

RE: Bonds of Butler township, Mercer county, in the amount of $14,000 
for the improvement of Gerdes road in said township. 

I have examined the transcript of the proceedings of the trustees and other officers 
of Butler township relllltive to the above bond issue and decline to approve of the 
validity of said bonds for the following reasons: 

(1) The transcript discloses that the township trustees.failed to publish for the 
required length of time prior to the hearing of objections to sajd improvement the 
notice required by section 3298-7 G. C. The la,:iguage of this section is that such 
notice shall be published "once a week for two consecutive weeks." This hearing 
was held August 4, 1919. The p~blisher's affidavit shows that notice was published 
July 25th and August 1st of the same year. Two full weeks or fourteen days should 
have intervened between the first publication and the date of hearing. 

In the case of Fenner vs. City of Cincinnati, 8 N. P. 340, Judge Smith, of the 
superior court of Cincinnati, in special term, held: (quoting from the syllabus) 

"Where a statute provides that municipal bonds can only be issued 'After 
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advertising the same for sale once per week for four consecutive weeks of 
the same day of the week in some newspaper of general circulation in such 
city,' no sale of such bonds can be had until notice of four weeks or twenty
eight days shall h~ve been given; and the statute is not complied with where 
an advertisement is inserted on the 8th, 15th, 22d and 29th of the month 
calling for sealed bids to be submitted on or before 12 o'clock on the 31st." 

This decision was reversed by the same court in general term (see same report, p. 
342). The supereme court of Ohio on October 15, 1901, in case No. 7473, without 
reported opinion, reversed the judgment of the superior court and affirmed the judg
ment ol Judge Smith rendered in special term. Therefore, the rule laid down by 
Judge Smith must be taken as the holding of the supreme court of Ohio. 

I believe that the interpretation laid down by Judge Smith in the case referred 
to is applicable in the interpretation of the language used in section 3298-7 and that 
the notice there required must be published once a week for two full weeks or fourteen 
days prior to the hearing. 

(2) The transcript ako Bhows that the notice of the hearing of September 6, 
1919, upon the schedule of estimated assessments was published on August 29th and 
September 5, 1919. Section 3298-15a requires this notice to be published once a 
week for two consecutive weeks. For the reasons stated in the preceding paragraph 
I do not believe the notice given meets the requirements of said section 3298-15a. 

The transcript is deficient in other respects, probably through omission of matters 
of record which can be corrected. It is unnecessary, however, to call attention to 
them specifically as I am of the opinion that the defects mentioned in paragraphs 
(1) and (2) are fatal. I therefore advise that you decline to accept the above bonds. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

747. 

MAUSOLEUM-CONTRACT BETWEEN CITY OF ZANESVILLE AND 
MARIETTA AMERICAN MAUSOLEUM COMPANY FOR ERECTION, 
CONTROL, REGULATION AND MANAGE;.\,IENT OF SUCH BUILDING 
VALID-SAID ::.\1:AUSOLEUM EXEMPT FRO::.\1 TAXATION-DIS
CUSSION-AND EXCEPTION. 

The license granted by the city of Zanesville to the Marietta American Mausoleum 
Company /err the erection of a community mausoleum in the municipal cemetery of Zanes
ville, and the contract entered into between said city and mausoleum company prolliding 
for the exclusive control, regulation and management of said mausoleum by the city, are 
held to be legal and valid. 

The mausoleum, together with the portion of the cemetery grounds which it occu
pies, devoted to the purpose of entombment of the dead, are exempt from taxation; except 
to the extent of the property rights reserved to the mausoleum company and held with a lliew 
to profit from the sale of crypts in said mausoleum. 

CoLUMBus, Omo, October 29, 1919. 

The Bureau of Inspection and Supervision of Public Ojfices, Columbus, Ohio. 
GENTL=EN:-Acknowledgment is made of your request for my opinion as fol

lows: 
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"We are enclosing you herewith copy of circular No. 419, which was sent 
to every municipality in the state of Ohio, under date of May Z'l, 1919, and 
are referring you to opinion of Attorney-General covering mausoleums, which 
you will find on page 16. We are also enclosing you copy of contract entered 
into by the city of Zanesville with a mausoleum company on October 1, 1918, 
together with bond covering same, entered into June 21, 1919. Also a state
ment showing Chas. R. Raynor as proprietor of the Marietta American 
Mausoleum Company and also of the Muskingum county Mausoleum Com
pany, together with motion of council, the only act of authority attempted 
in the matter, and would respectfully request your written opinion upon the 
following matters: 

Question 1. Is such a structure after erection or completion, not being in 
itself municipal property, exempt from taxation? 

Question 2. What recommendation can this department make the 
officers of Zanesville relative to the completion of this structure, now near
ing about half completion? 

Question 3. What recommendation can you make this department rela
tive to stoping this illegal practice?" 

With your letter you enclose a copy of the contract entered into between the 
Marietta American Mausoleum Company and the director of public service of the city 
of Zanesville, which discloses an agreement between said parties substantially as follows: 

By item 1, the mausoleum company is granted the right and privilege to erect a 
community mausoleum within the Greenwood Cemetery, which is a cemetery located 
within the city of Zanesville and under its control. 

By item 2, the city undertakes to furnish the mausoleum company sufficient 
ground within said cemetery upon which to construct said mausoleum, the site to be 
determined by the director of public service and approved by the mausoleum company. 
Items 3 and 4 provide for compensation to the city for the ground so to be occupied 
by the mausoleum, said compensation being fixed at thirty cents per square foot, 
which I am advised is the usual price received for conveyances of burial lots under 
the rules governing the cemetery. 

By item 5, it is provided that the mausoleum company shall pay to the city the 
sum of $10.00 for each and every crypt constructed within said mausoleum, and the 
funds so paid to be held as an endowment fund, the same to be perpetually held by 
the city for the benefit of persons having crypts in said mausoleum building and to be 
used exclusively for the maintenance, care and preservation of said mausoleum and 
grounds upon which it is located, in such manner as may be directed by the proper 
authorities of said city. 

Items 7, 8, 9 and 10 of the contract relate to the specifications for construction of the 
mausoleum and the time allotted for the completion thereof. 

Items 11, 12 and 13 provide as follows: 

''ELEVENTH. It is mutually understood and agreed between both 
parties hereto that after said mausoleum shall have been completed, the 
building together with the land upon which it is located, shall be under ex
clusive control and direction of the said party of the second part hereto, its 
successors or assigns, subject to the rules as adopted, or which may hereafter 
be adopted for the government and control of said cemetery and mausoleum, 
and in conformity of the laws of the state, county, city and township in which 
said mausoleum building is located. 

TWELFTH. It being further understood and agreed, however, that 
the said party of the first part and the purchasers of crypts in said mausoleum 
shall be fully protected in their perpetual leas~hold rights in said crypts. 
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THIRTEE~TH. It is understood and agreed that the use of the chapel 
in said mausoleum shall be entirely free to the o·wners of crypts and that 
there shall be no charge whatsoever by the cemetery to owners of crypts 
except for the opening and closing of said crypts at a price not to exceed five 
(S5.00) dollars per crypt." 

Item 15 of the contract provides for the execution of a bond by the mausoleum com
pany for the faithful performance of its obligations before entering upon the construction 
of the building or receiving subscriptions for crypts therein. 

Thus in logical sequence your questions numbers 2 and 3 should first be given 
consideration, as they are interpreted as raising the question of the legality of the 
arrangement embodied in the contract. 

It is noted that the erection of the mausoleum is practically one-half completed, 
and your third question as well as the reference to a previous opinion of this department 
indicate that the legality of the transaction is challenged. 

The opinion of my predecessor to which you refer is that of October 10, 1913, and 
appearing at page 1575 of the annual reports of the Attorney-General for said year, 
and it is there held that: 

''A city has no authority at the present time to enter into a contract with 
the mausoleum company for the erection of a mausoleum in a cemetery for 
the purpose of selling crypts therein." 

My predecessor also announced substantially the same conclusion in an opinion 
dated January 25, 1912, appearing in the Annual Reports of the Attorney-General for 
said year at page 342, in which it was said: 

"Cemetery trustees or boards, either municipal or township, are not 
authorized to lease or deed lots to a mausoleum company." 

And in an opinion of the same yP11r, appearing at page 1810 of the annual reports 
it was said: 

"The only power given by the statutes to trustees or hoards controlling 
public cemeteries, either municipal or township, is to vest the title to lots 
directly to individuals who purchase the same. 

They have no power, therefore, to lease or deed cemetery lots, eitlier 
permanently or temporarily to a mausoleum company under any agreement 
whatever." 

From a consideration of the contract entered into by the director of public service 
of the city of Zanesville, it does not appear that the transaction involved is a sale of 
lots or grounds in the cemetery to the mausoleum company to be evidenced by a deed 
of conveyance; but on the contrary, the provisions of the contract indicate a license 
to the mausoleum company to enter upon identified grounds of the cemetery and con
struct a mausoleum upon terms and conditions imposed and provided by the contract. 

An examination of the opinion of my predecessor discloses that the writer pro
ceeded upon the theory that there is entire lack of authority to enter into any arrange
ment for the use or conveyance of cemetery grounds, except to purchase for individual 
burial purposes, and remarked that the statutory authority in this regard indicated 
such a transaction as would be consummated by a deed of conveyance. 

However, I am of the opinion that the rule thus announced must now beabandoned 
in view of decisions of courts upon the question. 

The opinion of October 10, 1913, above referred to, was directed to Hon. S. C. 
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Karns, city solicitor of Cambridge, Ohio, and I am advised related to the same question 
which afterwards was before the common pleas court of Guernsey county involved in 
the case of city of Cambridge vs. John H. Morgan, director of public service. The 
action was determined in July, 1918, and was a proceeding for injunction against 
said director of public service seeking _to restrain him from granting a license to the 
Builders of Mausoleums Company for the construction of a mausoleum in the cemetery 
of the city of Cambridge, and from executing a contract with said mausoleum company 
which in all substantial respects was the same as that involved in your inquiry relating 
to the city of Zanesville. The proposed contract provided for the erection of a mauso
leum upon ground in the cemetery to be designated by the director of public service, 
and in other respects was substantially the same in its terms as the contract entered 
into by the city of Zanesville. The journal entry embodying the final determination 
of the question by the court recites that: 

"The court further considering the rights of the director of public ser
vice to grant the license and execute the contract as set forth and attached 
to the amended and supplemental answer and marked exhibit "A," finds 
that there is no legal objection to the signing of such contract or the granting 
of such license, and that the same is not a violation of law. 

It is therefore ordered, adjudged and decreed that the motion for an 
injunction to restrain the director of public service from granting the license 
and signing the agreement set forth and attached to the amended answer should 
be, and is hereby overruled." 

It does not appear that the case was reviewed in the higher courts, but a case 
arising at the city of Dover, Ohio, involving the questions presented here, sustained 
the authority of the director of public service to enter into a contract authorizing the 
erection of a mausoleum in the municipal cemetery of Dover, the holding being sanc
tioned by both the common pleas court and court of appeals, and an application for 
review of the judgment was denied in the supreme court. The case referred to is 
styled The City of Dover vs. The Tuscarawas Mausoleum Company, et al., and in my 
opinion went far beyond the scope of the question which is now before me, in sustain
ing the action of the municipal authorities involved in that case. The facts of the case 
included a conveyance of a plot of ground to the mausoleum company by the city 
authorities for the purpose of the erection thereon of a community mausoleum; and after 
the erection of the mausoleum, a contract of purchase of the mausoleum and grounds 
which it occupied, by the city, at a price of $10,000.00, the same to be provided by a 
tax levy and bond issue. . 

The validity of the entire procedure was attacked in an action for an injunction 
and to set aside the original deed of conveyance of 'the grounds for the purpose of the 
erection of a mausoleum in the cemetery. 

From an examination of the briefs it appears tha't the case t_urned largely upon the 
fu'ndamental question of the authority of the city to grant any rights in cemetery 
property looking to the e~tablishment of a communlty mausoleum thereon. The 
opinions of my predecessor were urged upon the consideration of the court, and the 
authority for any grant of cemetery ptoperty for the purposes involved was clearly 
along the principal issues presented. True, the case involved the power of the cemetery 
trustees of a union cemetery maintained jointly by the city of Dover and Dover town
ship, but it was pointed out that by the provisions of section 4193-1 G. C. the powers 
of such board of trustee)! of a union cemetery are the same as those exercised and per
formed by directors of public service of a municipality, so that the ultim~te question 
was identical with the one now before me in this respect. Only a very brief opinion 
was rendered by the court of appeals, and only such excerpts therefrom as will be 
necessary to disclose the question determined will be quoted. The opinion was ren-
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dered June 28, 1919, and I think is not reported. Houck, J., speaking for the court, 
said: 

"The relief sought by the plaintiff is to set aside a deed and for injunction. 
The quest.ion now before the court and for its determination is-was 

the purchase, under the evidence and law, legal and must it be enforced or 
set aside: 

Under the facts, law and statutory enactments governing union ceme
teries, we find that all things done, in the premises, were regular and according 
to law, and in the absence of any evidence of fraud must stand. 

The petition is dismissed and the injunction is dissolved." 

From consideration of the holdings which have just been reviewed, I am con
strained to advise that the arrangement contemplated by the contract entered into 
by the city of Zanesville and the mausoleum company is not illegal, but is one whose 
legality has been fully recognized and approved by the courts of the state to such an 
extent that the conclusions there announced may well be relied upon as decisive of the 
legality of the license granted and contract entered into on the part of the city officers 
of Zanesville. 

Having thus concluded that the project for construction of a mausoleum in the 
municipal cemetery may lawfully proceed to consummation, we may then con'sider 
the question of the liability for taxation as embodied in your first inte1rogatory. 

Section 2 of article XII of the constitution provides in part: 

"Burying grounds, public school houses, houses used exclu.sively for 
public worship, institutions used exclusively for charitable purposes, public 
property used exclusively for any public purpose, and personal property to 
an amount not exceeding in value five hundred dollars to each individual, may 
by general laws be exempted from taxation." 

Legislation for the exemption of cemeteries has been enacted and section 5350 
G. C. is pertinent. Section 5350 provides as follows: 

"Lands used exclusively as graveyards, or grounds for burying the dead, 
except sµ'tm as are held by a person, company or corporation with a view to 
profit, or ·for the purpose of speculating in the sale thereof, shall be exempt f1om 
taxation." 

The terms "cemetery," "graveyard" and "burying grounds" as commonly used 
are practic,ally synonymous and import a place for the entombment of the dead, not 
necessa;rily under groupd. 

"Burying grounds" is defined by the Standard Dictionary as 

"A plot of ground set apart for burial of the dead; cemetery; grave
yard." 

"Cemetery" is defined as 

"A place for the burial of the dead; formerly a church yard or catacomb; 
now usually a large park like enclosure regularly laid out and kept for pur
poEes of interment." 

In Cemetery vs. Brooks, 8 C. C. 439, the court, speaking of the provisions of the 
statute now embodied in section 5350, said: 
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"While this is so, we suppose that it should have reasonable construction 
in other respects-for instance, that if a cemetery association has land pre
pared for and set apart for the burial of the _dead, that it is not essential to 
make it exempt from taxation under our law, that the whole of it be used in this 
way. It would seem that there might be necessary and proper buildings 
thereon as chapels, offices, etc., and it may be even a place of residence for 
those in charge, and that the fact that a very considerable part of the ground 
was not used for the mere purpose of burial but was used for avenues or plots, 
useful or ornamental, if not used for profit, would not render the whole or 
any part of the land liable to taxation." 

My predece~or in an opinion found at page 1435 of the Annual Reports of the 
Attorney-General for 1914, held: 

"A building for the residence of the cemetery supeiintendent constructed 
by the association upon the lands set apart and actually used for burial pur
poses, ana. otherwise conceded to be exempt, is itself exempt from taxation." 

In my opinion these rulings just cited extend the rule farther than the facts I am 
considering require. From what has been said above, I reach the conclupion that the 
mausoleum and the specific ground upon which it is located are plainly within the 
ordinary significance of the term "burying groun,ds" or "grounds for burying the 
dead" as used in the constitution and statute, and are therefore within the purview 
of the exemption from taxation in so far as its purpose and character is determinative. 

However, it is to be noted that the exemption provided in section 5350 G. C. 
supra, does not extend to burying grounds held by persons, companies or corporations 
with a view to profit, or for the purpose of speculating in the sale thereof, and I am of 
the opinion that to the extent of interests in the mausoleum he~d with a view to profit, 
or for the purpose of speculating in the sale of crypts, it is subject to taxation. 

In Cleveland Library Association vs. Pelton, Treas., 36 0. S. 253, it was held 
that where such an association owned a lot of ground with a block of buildings con
structed as an entirety, and a part of the 10oms of the building were used by it for its 
purposes, while some were rented out, such parts of the building as were rented or 
otherwise used with a view to profit, were not exempt from taxation; and the fact 
that the buildings were so constructed that the parts leased or otherwise used with a 
view to profit could not be separated from the residue by definite lines was no obstacle 
to a valuation of such part for the purposes of taxation, having due reference to the 
taxable value of the entire property. 

It appears that the mausoleum company is to be protected in certain interests 
in the building designated as its "perpetual lease-hold rights" which, it is understood, 
relate to its interest in the proceeds of sale of crypts therein, 2.nd whether or not such 
interests or rights amount to a legal title in the real estate, in my opinion, is unimportant 
the fact being that a part of the mausoleum is held with a view to profit and is, therefore, 
not within the terms of the statutory exemption from taxation. 

You are, therefore, advised that the mausoleum together with the ground devoted 
to its maintenance is within the statutory exemption from taxation, except to the 
extent of the value of portions thereof held with a view to profit as above noted. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 



ATTORNEY-GENERAL. 1383 

748. 

APPROVAL, BOND ISSUE MEDINA COUNTY ROAD DIPROVEMENT 
IN THE SUM OF $22,888.45. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLc-MBc-s, Omo, October 29, 1919. 

749. 

COUNTY CO:\11\IISSIONER-WHEN ELECTED TO SECOND TERM A..~D 
FAILS TO QUALIFY-VACANCY HOW FILLED-ADJUDICATION 
OF OFFICER TO BE INSANE DISQUALIFIES HIM FROM HOLD
ING OFFICE. 

Where one elected to a second term as county commissioner fails to qualify in pur
suance of such election, a vacancy occurs which is to be filled as provided by law. The 
provision of section 8 G. C. for holding over is not applicable to such case. 

The adjudication of an officer to be insane disqualifies him from holding office. 

COLUMBUS, Omo, October 30, 1919. 

HoN. LLOYD S. LEECH, Prosecuting Attorney, Coshocton, Ohio. 
DEAR Srn:-You recently submitted a statement of facts relative to the office 

of county commissioner in your county, and requesting my opinion thereon as to the 
legal status of said office. Your statement of facts and inquiry is as follows: 

"In the year 1916, Daniel T. Sommers was elected as a member of the 
board of commissioners of Coshocton county, Ohio, and began his term of 
office on the third ~!or..dr.y of Scptcrr.bcr, 1917, gh·ing c. ::;u.;·cty bond ft;~·
nished by the Southern Surety Company, a copy of said bond enclosed here
with together with oath and approval. 

In 1918 Mr. Sommers was again a candidate for county commissioner and 
re-elected. On the third Monday of September, 1919, when his new term 
of office was to begin he did not file a new bond, but there was attached to the 
old bond a certificate from the agent of the Southern Surety Company setting 
forth that the company had renewed his bond. A copy of said renewal cer
tificate is furnished you with the copy of the bond. 

You will notice from the old bond that it was approved in 1917 by Don 
C. Porter as prosecuting attorney, Milo C. Ely as probate judge and sworn 
to before Chas. B. Wilhelm, clerk of court, and filed with the treasurer August 
15, 1917. When his second term of office began nothing was done toward 
giving a bond except the attachment of the renewal certificate; no oath was 
taken, and the bond was not reapproved by the probate judge or myself as 
prosecuting attorney. 

On Tuesday, September 16, 1919, that being the second day after his term 
of office was to begin, a lunacy affidavit against the said Daniel T. Sommers 
was filed in the probate court_. On t)l.e 17th he was given a hearing and an 
examination made as provided by law, and he was duJy adjudged insane and 
committed to the institution for the insane at :\Iassillon, Ohio, and since said 
date hn.s been an inmate thereof. 

https://22,888.45
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We desire to know whether or not the bond herein set forth could be con
strued to be a sufficient bond, whether or not Mr. Sommers duly qualified 
as such county commissioner and whether or not the fact that he has been 
adjudged insane will create a vacancy in the board of commissioners. 

We are v;zy desirous of having an early report on the above matter, as 
payment of t,he salary of the said Sommers as commissioner has{been held up 
by the county auditor and treasurer." 

With your communication you submitted a copy of the official bond of the officl!r 
in question which was executed in 1917 before entering upon his first term, and which 
is referred to in your letter as having had attached thereto a certificate purporting 
to be a renewal of the bond by the Southern Surety Company. 

Without setting forth the bond in full, it is sufficient for the purposes of this 
opinion to say that it evidences the undertaking of the officer and the surety company 
to the state of Ohio in the penal sum of $5,000.00 conditioned as follows: 

"The condition of this obligation is such, that whereas the said Daniel 
-f. Sommers was, on the seventh day of. November in the year of our Lord 
one thousand nine hundred and sixteen (1916) duly elected to the office of 
county commissioner of Coshocton county, Ohio, to hold his office for two 
(2) years, to begin on the third Monday in September next after his said 
election, and until his successor is chosen and qualified. 

Now, if the said Daniel T. Sommers shall faithfully discharge his official 
duties as such officer, and pay any loss or damage that the county may sus
tain by reason of his failure therein, during the term for which he has been 
elected as aforesaid, then this obligation shall be void, otherwise the same 
shall be and remain in full force and virtue." 

This bond bears the signature of Daniel T. Sommers and the Southern Surety 
Company by R. H. Clark, attorney in fact; also a certificate of sufficiency by the 
prosecuting attorney and an approval of the bond as to amount and sureties by the 
probate judge. To the bond is attached an oath of office duly signed by the officer 
with the certificate of the clerk of court that the oath was taken before him on the 
5th day of August, 1917. 

The renewal certificate referred to is in the following language: 

"RENEWAL CERTIFICATE. 

The Southern Surety Company hereby renews the bond of Daniel T. 
Sommers as a mez$er of the board of county commissioners of Coshocton 
county for a term of two years from the third Monday in September, 1919." 

Upo:11 this state of facts it is to be determined whether the office of county com-
missioner is vacant or is lawfully held and occupied by Daniel T. Sommers. The 
questions entering into such determination are, has Daniel T. Sommers duly qual
ified for the office of commissioner in pursuance of his election for a second term in 
1918? If not, is he the lawful incumbent of the office by reason of his election in 1916, 
and qualification for the office pursuant thereto? What is the legal effect of the ad
judication of insanity against Daniel T. Sommers? 

In considering the questions in the order enumerated, it is appropriate to note 
certain provisions of the constjtution and statutes relative 'to the qualification of an 
officer-elect entitling him to the status of legal incumbent of the office. 

Section 7 of article XV of the constitution of Ohio provides: 

https://5,000.00
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"Every person chosen or appointed to any office under this Etate, before 
entering upon the discharge of his duties, shall take an oath or affirmation, 
to support the constitution of the United States, and of this state, and also 
an oath of office." 

Section 2399 G. C. provides: 

"Before entering upon the discharge of his duties, each commissioner 
shall give a bond to the state in a sum not less than five thousand dollars, 
with two or more sureties, approved by the probate judge of the county, con
ditioned for the faithful discharge of his official duties, and for the payment 
of any loss or damage thst the county may sustain therein. Such bond, with 
the oath of office and the approval of the probate judge endorsed thereon, 
shall be deposited with the treasurer of the county and kept in his office. 
Such surety may be discharged in the manner provided by law for the· re
lease of sureties of guardians." 

Section 2 G. C. is also a general provision that may be noted in this connection: 

"Each person chosen or appointed to an office under the constitution or 
laws of the state, and each deputy or clerk of such officer, shall take an oath 
of office before entering upon the discharge of his duties." 

Section 3 provides the form of the oath which is applicable to the office of county 
commissioner. 

Section 6 G. C. provides a form of bond which shall be sufficient, and directs that 
among other things, the election and appointment of the person to an office or public 
trust shall be recited therein, and the bond shall be conditioned for the faithful per
formance of the duties of such office or trust. 

Section 7 provides: 

"A person elected or appointed to an office who is required by law to give 
a bond or security previous to the performance of the duties imposed on him 
by his office, who refuses or neglects to give such bond or furnish such security, 
within the time and in the manner prescribed by law, and in all respects to 
quality himself for the performance of such duties, shall be deemed to have 
refused to accept the office to which he was elected or appointed, and such office 
shall be considered vacant and be filled as provided by law." 

Returning now to the statement of facts submitted, it is noted that no bond was 
executed and filed for approval by Daniel T. Sommers in pursuance of his election for 
a second term as county commissioner, nor was any oath of office taken. It is stated 
that nothing was done toward giving a bond except the attachment of a renewal cer
tificate by the surety company to the old bond of the officer in question, which was, 
executed as a qualification for entering upon his first term, and that said renewal 
certifioate was not approved by the probate judge or prosecuting attorney as an official 
bond · of the officer. 

From these facts it is readily seen that there was a complete failure on the part 
of Daniel T. Sommers to qualify in pursuance of law for the office to which he was 
elected for a second term. He took no oath of office, he signed no bond, and he failed 
to furnish the securities prescribed by the statute for the official bond. 

Section 5 G. C. relating to official bonds speaks of the signing thereof both by 
principals and sureties. Other sections provide for the approval by the prosecuting 
attorney and the probate judge, none of which requirements were observed in the 



1386 OPINIONS 

case under consideration, and you are advised that the provisions of section 7 G. C. 
are determinative of the status resulting from the failure to give bond, in that the officer
elect shall be deemed to have refused to accept the office, and therefore forfeited his 
rights under such election. 

The section further provides that "such office shall be considered vacant and 
filled as provided by law." But the succeeding section must be noted in this con
nection, making the follo~g provision: 

"Section 8. A person holding an office of public trust shall continue 
therein until his successor is elected or appointed and qualified, unless other
wise provided in the constitution or laws." 

This leads us to a consideration of the second inquiry above enumerated, which 
requires a determination of the status of Daniel T. Sommers as the incumbent of the 
office of county commissioner under his prior election and qualification for such 
office, since under his election for a second term he has failed to qualify. 

It has been held in State ex rel. vs. McCracken, 51 0. S. 123, that there is no vacancy 
so long as there is an incumbent that can lawfully hold over until a successor is elected 
and qualified. 

Section 8 G. C. would obviously authorize the incumbent of the office to hold 
over in event of failure of his successor to qualify "unless otherwise provided in the 
constitution or laws." 

It is thus pertinent to note any provisions of the constitution and statutes that 
might have a bearing upon the conclusion to be reached with reference to the existence 
of a vacancy or the contrary. 

Two .sections of the constitution relate to the terms of county officers, and are in 
direct conflict in their provisions. Section 2 of article X provides: 

"County officers shall be elect€d on the first Tuesday after the first 
Monday in November, by the electors of each county in such manner, and for 
such term, not exceeding three years, as may be provided by law." 

Section 2 of article XVII provides: 

"The term of office of all elective county, township, municipal and school 
officers shall be such even number of years not exceeding four (4) years as 
may be so prescribed." 

The first provision quoted providing the three year limitation was adopted in 
1885, while the latter section was adopted in 1905, and in view of the irreconcilable 
conflict in their provisions, familiar rules of construction would determine that the 
latter provision shall supersede the former. 

The pertinency of this constitutional provision lies in its limitation upon the 
length of term of the county office, and a question arises as to whether the provision 
of section 8 G. C. to tbe effect that an incumbent of an office shall hold over until 
his successor is elected or appointed, is in conflict with the constitutional limitation of 
the term of county officers, or perhaps to be more specific, where the express provision 
of section 8, limiting its application to cases where it is not "otherwise provided in the 
constitution or laws," renders it inapplicable to a county office in view of the limitation 
provided in the constitution. 

And, of course, in the same connection it is necessary to give due consideration 
to the provision of section 7 G. C. above set out, particularly the provision that the 
officer failing to qualify shall be deemed to have refused to accept the office "and 
such office shall be considered vacant and be filled as provided by law." The special 
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proV1S1on for filling vacancies in the office of the county commiss·oner is found in 
section 2397, which is as follows: 

"If a vacancy in the office of commissioner occurs more than thirty days 
before the next election for state and county officers, a successor shall be 
elected thereat. If a vacancy occurs more than thirty days before such 
election, or within that time, and the interest of the county requires that the 
vacancy be filled before the election, the probate judge, auditor, and recorder 
of the county, or a majority of them, shall appoint a commissioner, who shall 
hold his office until his successor is elected and qualified." 

It is the doctrine of many cases, and Mtably State vs. :Metcalfe 80 0. S. 224, that 
an office is not to be considered vacant while filled by one lawfully entitled to hold it, 
but the cases in which that doctrine has been generally declared related in the main to 
instances where the officer-elect died be'fore the time of taking his office, and the 
conclusion was rest~d upon the provisions of section 8 G. C. supra, which, of course, 
wou-Id be authority for the incumbent continuing in office until his 8Uccessor is qual
ified, in the absence of a contrary provision either by the constitution or other stat
utes. But the section itself provides the exception to the rule announced in the cases 
referred to, and in the case of State ex rel. vs. Brewster, 44 0. S. 589, while recog
nizing that the state of the law relating to the filling of vacancies in office did not re
gard an office as vacapt when an incumbent might lawfully bold over, the court called 
special a~tention to the proviso in s!)ction 8, and said with reference to the office of 
county auditor. 

"We find it 'otherwise provided' in the constitutional limitation of the 
term of this office to three years; and 'otherwise provided' by the law, which 
authorizes the county commissioners to fill the vacancy in the auditor's 
office by appointment." 

The statutory provision relative to vacancies in the office of county auditor was 
the same as now provided in sections 2561 and 2562, as follows: 

"Sec. 2561. If a county auditor elect fails to give bond and take the 
oath of office as required by law on or before the day on which he is so re
quired to take possession of his office, it shall become vacant. 

"Sec. 2562. If a vacancy occurs in the office of Munty auditor, from 
any cause, the commissioners of the county shall appoint a suitable person, 
resident of the county, to fill the vacancy." 

The court in the Brewster case further said: 

"We can not, without violence to its language, hold this latter provision 
to have been repealed by any rational implication from section 8, and the 
legislative intention that the former section (1017) should point out the 
mode of filling such vacancy as existed in the present case seems too clear for 
serious controversy." 

In State ex rel. vs. Howe, 25 0. S. 588, the court said: 

"After a careful examination of the question, in the light of both prin
ciple and authority, we are led to the conclusion that the general assembly 

•may provide against the occurrence of vacancies by authorizng incumbents 



1388 OPINIONS 

to hold over their terms in cases where the durati-On o} their tenures is not 
fixed and limited by the constituti-On. 

Further, the comt said: 

"The evils contemplated as likely to result from vacancies in office are 
guarded against by confining the exercise of the power to fill vacancies in 
office to 'those cases where no one i's authorized by law to discharge the public 
duties; which, we think, is the constitutional scope of that power." 

While the observations of the court in the cases just cited raise considerable ques
tion as to the·application of section 8 where a limitation on the term of office is pre
scribed by the constitution,, yet, in view of the provision for electing county officers 
each two years it is argu~ble that a holding over under section 8'u'lltil the next general 
election '{or county offices would not contra.vene the cornrtitutional limitation of the 
term of county offices to four years, arid that at least until the col45titutional period 
has elapsed, in case of a holdin/g over, the constitution is not violated. 

This view was adopted. in previous opinions of this departrr.ent involving a dif
frrent state of facts from that now before me. See opinion· No. 587, dated August 
25, 1919, directed to Hon. D. M. Cupp, prosecuting attorney, Delaware, Ohio, and 
opinion No. 605, dated September 2, 1919, directed to Hon. Charles R. Sargent, pros
ecuting.attorney, Jefferson, Ohio, but upon the facts of the case now before me, while 
not holding that the constitutional provision for four year limitation upon county 
offices COf\stitutes a provision excluding the application of section 8, yet I am of the 
opinion that the provisi()Jl of section 7 G. C. expressly providing that in event of fail
ure of an officer to qualify,· his office becomes vacant, renders in2,pplicable the· pro
vision of section 8 G. C. for holding over, it being "otherwise provided" by law that 

· the office shall be considered yacant and shall be filled as provided by law. 
This conclusion seems to be directly in line with the decision of Anderson vs. 

trewster, 44 0. S. 51;6, hereinbefore discussed, and you are therefore advised that 
section 8 G. C. may nht be con"trued as continuing Mr. Sommers in office ~n 
of his election and qualification for his fi,st term as county commissioner; but on 

pursuance 
the con

trary, his office must be considered to have been vacated by reason of his failure to 
qualify in pursuance of his second election, authorizing the filling of the vacancy in 
pursuance of the provision of section 2397 supra. 

The determination of the existence of a vacancy need not rest entirely upon 
the ground so far pointed° out, but the facts involved in the third inquiry above enum
erated ~lso would require the same conclusion. 

It is stated in your commun~cation that on September 16, 1919, that being the 
second day of his term of office; a lunacy affidavit was filed against Daniel T. Som
mers in the probate court, and on the 17th day of September he was duly adjudged 
insane and committ!ld to Massillon Hospital, arld has since been an inmate thereof. 

Section 4 of a~icle XV of the const,it·ution provides: 

"No person shall be elected or appointed to any office in this state unless 
he possesses the qualifications of an elector." 

Section 6 of article V of the constitution provides: 

"No idiot or insane person shall be entitled to the privileges of an elector." 

In State ex rel. vs. Collister, 6 0. C. C. (N. S.) 33, the court had before it the 
right of an alien who had been elected to the office of councilman to hold the office 
The defendant had not been naturalized, and the court held: 
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"Where such an one has been elected to the office of councilman and has 
taken his seat, a judgment of ouster will be entered against him." 

The question of his qualification arose under section 1 of article X of the consti
tution, which provided citizenship as one of the qualifications of an elector. In dis
cussing the case the court said that the defendant did not have "the qualifications 
required by law for such officer." 

That case is entirely analogous to the situation here presented, in that an insane 
person is not entitled to the privileges of an elector. 

Under section 4 of article XV one of the qualifications for office holding is that 
the person must be an elector. 

In the case of In Re South Charleston Election Contest, 3 0. N. P. (N. S.) 373, 
the court said: 

"One whose mental condition is such that a court would experience no 
hesitancy in committing him to an insane asylum or in appointing a guardian 
for him, where proper application made, comes well within the class of per
sons who under the term 'idiot' or 'insane,' are prohibited from voting by the 
constitution." 

This case is authority for the conclusion that the adjudication of the officer in 
question to be insane by the probate court, sufficiently fixes his legal status to terminate 
his qualification in contemplation of.law as an office holder. 

An additional consideration which should be noted in this connection is that the 
provision of section 8 for "holding over" could hardly be made applicable to the case 
of the failure of a county commissioner to qualify where there is more than one out
going incumbent of the office, assuming the application of section 8 on other considera
tions. That is to say, it could hardly be determined that Daniel T. Sommers was 
elected as his own successor, and therefore identified as the one of the commissioners 
to hold over in event one or both of the other incumbents would occupy the same status. 

If other members of the board of commii-sioners are retiring from the office, the 
question of ascertainment of the particular incumbent to hold over would at once 
arise, and its solution is not found in the provisions of section 8 G. C., so that the con
clusion would again follow that section 8 could not be regarded as operative in such case. 

You are therefore advised that for the reasons pointed out, the office of county 
commissioner as involved in your inquiry became vacant, not only by reason of the 
failure of the commissioner-elect to qualify, but also by reason of the adjudication 
that he was insane at the beginning of his term of office. 

Respectfully, 
JOHH G. PRICE, 

Atwrney-General. 
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750. 

DISAPPROVAL, BOND ISSUE MERCER COUNTY ROAD IMPROVEMENT 
IN THE SUM OF $5,500.00. 

CoLUMBus, Omo, October 30, 1919. 

Industrial Commission of Ohio, Columbus, Ohio. 

IN RE: Bonds of Gibson township, Mercer county, in the amount 
of $5,500.00, for the improvement of Denney road in said township. 

GENTLEMEN: 

I have examined the transcript of the proceedings of the township trustees and 
other officers relative to the above bond issue and decline to approve the validity of 
said bonds for the following reasons: 

(1) The transcript discloses that the township trustees failed to publish the 
notice required by section 3298-7 of the General Code for the required length of time 
before the date set for hearing objections to said improvement. The hearing was 
held August 11, 1919. The notice of such hearing was published August 1st and 
August 8th of the same year. Section 3298-7 G. C. provides that such notice shall be 
published "once a week for two consecutive weeks." Two full weeks or fourteen days 
should have intervened between the first publication and the date of the hearing. 

In the case of Fenner vs. City of Cincinnati, 8 N. P. 340, Judge Smith, of the 
superior court of Cincinnati, in special term, held (quoting from the syllabus): 

"Where a statute provides that municipal bonds can only be issued 
'Af,ter advertising the same for sale once per week for four consecutive weeks 
of the same day of the week ·in some newspaper of general circulation in such 
city,' no sale of such bonds can be had until notice of four weeks or twenty
eight days shall have been given; and the statute is not complied with where 
an advertisement is inserted on the 8th, 15th, 22d and 29th of the month 
calling for sealed bids to be submitted on or before 12 o'clock on the 31st." 

This decision was reversed by the same court in general term (see same Report, p. 
342). The supreme court of Ohio on October 15, 1901, in case No. 7473, without 
reported opinion, reversed the judgment of the superior court and affirmed the judg
ment of Judge Smith rendered in special term. Therefore, the rule laid down by Judge 
Smith must be taken as the holding of the supreme court of Ohio. 

I believe that the interpretation of similar language laid down by Judge Smith 
in the case referred to is applicable to the language used in section 3298-7 and that the 
notice there required must be published once a week for two full weeks or fourteen days 
prior to the hearing. 

(2) The transcript also shows that the hearing on the schedule of estimated 
assessments was held August 25th and that notice thereof was published August 15th 
and 22nd of the same year. Section 3298-15a requires such notice to be published 
"once a week for two consecutive weeks," For the reasons stated in the preceding 
paragraph I do not believe the notice published meets th_e requirements of section 
3298-15a. 

For the reasons set forth above I am of the opinion that the bonds under considera
tion are not valid obligations of Gibson township and advise you to decline to accept 
them. 

Respectfully, 
JOHN G. PRICE, 

AttQ'/'11,ey-General. 

https://5,500.00
https://5,500.00
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751. 

BOWLING GREEN STATE NORMAL COLLEGE-APPROVAL, CONTRACT 
OF LOUIS BRANDT, LANDSCAPE ARCHITECT. 

CoLUMBUs, Omo, October 31, 1919. 

The Board of Trustees of the Bowling Green State Normal College, Bowling Green, Ohio. 
GENTLEMEN:-Tbere has this day been submitted to me for my approval, as per 

section 2314 G. C., a contract between your board and Mr. Louis Brandt, landscape 
architect, relative to certain contemplated improvement's at your institution. 

I have approved said contract and am this day filing same, with my sa1d approval 
indorsed thereon, with the auditor of state. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

752. 

APPROVAL, FINAL RESOLUTION FOR ROAD IMPROVEMENT IN JEFFER
SON COUNTY, OHIO. 

HoN. A. R. TAYLOR, State Highway Commissio_ner, Columbus, Ohio. 

CoLUMBus, OHIO, October 31, 1919. 

753. 

APPROVAL, BOND OF CHARLES ASH AS DEPUTY HIGHWAY CO:\:1-
MISSIONER IN THE SUM OF $5,000.00. 

Coun,rnus, OHio, October 31, 1919. 

HoN. HARVEY C. SMITH, Secretary of State, Columbus, Ohio. 
DEAR Srn:-Attached I am transmitting bond in the sum of $5,000.00 given by 

Charles Ash with the Aetna Casualty & Surety Company as surety, covering l\Ir. 
Ash's appointment as deputy highway commissioner, for the term begirming October 
22n"d. 

You will note that this bond has received the approval of the state highway com
missioner as to surety and of myself a.s to form. 

Section 1181 G. C. in conformity with which the bond is given, does not specify 
with whom it shall be filed. However, as the official bond of the state highway com
missioner as well as the bonds of certain employes of the highway department are di
rected by law to be filed in your office, I believe that the same course should be followed 
as to the bond attached, and for that reason I am transmitting it to you for filing. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

https://5,000.00
https://5,000.00
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754. 

ELECTIONS-PROPOSED TAX CLASSIFICATION AMENDMENT TO 
OHIO CONSTITUTION-CORPORATIONS PROHIBITED FROM MAK
ING CONTRIBUTIONS FOR POLITICAL PURPOSES-SEE SECTIONS 
13320 AND 13321 G. C.-WHO ARE REQUIRED TO MAKE REPORT 
OF RECEIPTS AND EXPENDITURES AT ELECTIONS UNDER SEC
TION 5175-1 G. C. 

Sections 13320 and 13321 G. C. are held applicable to contributions by corporations 
in business in this state for the purpose of promoting or defeating at the polls the proposed 
tax classification amendment to the state constitution. In the absence of judicial decision 
or other decisive considerations to the contrary, the previous ruling of this department is 
approved and followed. 

A committee or combination of two or more persons co-operating to aid in or promote 
the success or defeat of any proposition submitted to a vote at any election required under the 
law to make report of receipts and expenditures unless clearly shown to be within exempted 
class in section 5175-1 G. C. 

COLUMBUS, Omo, November 1, 1919. 

HoN. Huoo N. SCHLESINGER, Prosecuting Attorney, Columbus, Ohio. 
DEAR Srn:-Your letter of recent date submitting for my consideration the matter 

of contributions by corporations engaged in business in this state for the purpose of 
promoting or defeating at the polls the proposed tax classification amendment to the 
state constitution, has been duly received. 

The public policy of this state on the subject of contributions by corporations for 
political purposes is disclosed by sections 5522, 8729, 8730, 13320 and 13321 G. C., the 
latter two of which sections are penal in character. 

Section 1332'o provides: 

"Whoever, being a corporation in business in this state, directly or in
directly, pays, uses, offers, or consents or agrees to pay or use money or property 
for, or in aid of a political party, committee or organization, or for or in aid of 
a candidate for political office, or for a nomination thereto, or uses money or 
property for any political purpose whatever, or for the reimbursement or indem
nification of any person or persons for money or property so used, shall be 
fined not less than five hundred dollars nor more than five thousand dollars." 

Section 13321 provides a penalty applicable to an officer, stockholder, attorney 
or agent of a corporation participating in, aiding or advising the violation of the pre
ceding section. 

On June 17, 1917, my predecessor ruled that the making of contributions by a 
corporation for the purpose of affecting the result of what are commonly referred to 
as "Wet" and "Dry'' elections is prohibited by the statutes under consideration. 
This ruling was directed to Hon. C. Ellis Moore, prosecu'ting attorney, Cambridge,· 
Ohio, and is herewith set forlh in full, as follows: 

''Sometime ago you inquired of this office whether or not a corporation 
as such could make a contribution to the organization known as the Ohio 
Dry Federation which is organized for the purpose of promoting the cause of 
statewide prohibition in Ohio. Answering your inquiry it is my opinion under 
the provisions of section 13320 of the General Code, a corporation doing 
business in Ohio can not legally contribute money of the corporation, either 
directly or indirectly to affect the result of what are known as wet and dry 
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elections. As one authority supporting the proposition, I cite the case of 
People vs. Gainsley, 158 Xorthwestern Report, 195. I also call your atten
tion to the title of the act, of which section 13320 General Code is a part. 
You will note from this title that there are two differ~nt provisions, one to 
pret:ent the carruplion of elections; and the other lo prei:ent the carruption of 
political parties." 

The question is not free from doubt and has been the subject of much contro
versy subsequent to the ruling of the Attorney-Gener~l to which reference is ~ade. 
The conclusion there reached has not been disapproved by aqy court and in view of 
the manifest PU}'POse of the law I see no sufficient reason suggesting a departure from 
the former ruling until there be a judicial determination to the contrary. 

Your second question is as follows: 

"Must a report on the receipts and expenditures of all money used by 
any committee or organization for the purpose of defeating or supporting said 
amendment be filed with the secretary of state under the provisions of the 
corrupt practice law of Ohio? " 

A reading of the provisions of sections G. C. 5175-1 to 5175-6 inclusive at once 
leads to this conclusion: that a committee or combination of two or more persons, 
which is co-operating to aid in or promote the success or defeat of any proposition 
submitted to a vote at any election and is soliciting money or has solicited and re
ceived money to be used in its activities in connection with the election at which the 
proposition is submitted, is required to file a statement of its receipts and expendi
tures with the secretary of stste within ten days following the election. The require
ment would not be applicable to a "committee or organization for the discussion or 
advancement of political or economic questions" as is apparent from the exception 
in section 5175-1. There is nothing before this office which tends to show that the 
committee or organization to which you have referred is within the exempted class. 
That point is one to be determined from various tests and amounts to a question of 
fact to be passed upon by the court in case complaint is made that the provisions of 
the corrupt practices act have been violated. The mode of procedure of course is 
provided in sections 5175-14 et seq. 

It is my opinion that a report of the receipts and expenditures of any such com
mittee or organization referred to above should be made as provided by law, unless 
it is made clearly to appear that it comes within the exempted class referred to in 
section 5175-1 G. C. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

755. 

APPROVAL, SALE OF STATE CANAL LANDS IN AKRON, OHIO. 

COLUMBUS, Omo, November 1, 1919. 

HoN. JOHN I. :.\:IILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR Srn:-I am in receipt of your letter of October 22, 1919, transmitting 

duplicate memoranda of three sales of state canal lands at public sale at the door 
of the court house in Akron, Ohio, as follows: 

12-Vol. II-A. G. 
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4875 sq. {t., more or less, Ohio canal land in city of Akron, appraised at 
$1,625.00, bid in by the People's Savings & Trust Company for the sum of 
$1,219.00 cash. 

2500 sq. ft., more -or less, Ohio canal land in city of Akron, appraised at 
$4,166.66, bid in by the Williams Foundry & Machine Company for $3,125.00 
cash. 

3581 sq. ft. Ohio canal land, city of Akron, appraised at $8,410.00, bid 
in by Latham H." Conger for $6,308.00 cash." 

I have carefully examined the memoranda submitted and find that the same 
shows that the proceedings have been in conformity with law. 

I am therefore returning the memoranda in question with an endorsement of 
my approval of the sales. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

756. 

APPROVAL, FINAL RESOLUTION FOR ROAD IMPROVEMENT IN ERIE 
COUNTY, OHIO. 

HoN. A. R. TAYLOR, State Highway Commi/fl.swner, Columbus, Ohio. 

CoLUMBus, Omo, November I, 1919. 

757. 

ELECTIONS-NO CANDIDATE, AS SUCH, HAS RIGHT TO DESIGNATE 
CHALLENGERS OR WITNESSES AT VOTING PLACES-STATUTES 
PROVIDE THREE METHODS FOR APPOINTMENT OF CHALLEN
GERS AND WITNESSES-HOW MADE. 

No candidate, as such, whether partisan or otherwis.e, ha.s the right to designate rep
resen!tatives of himself as challengers or witn'e~ses at the various voting places. 

Under existing laws such challengers and witnesses can be appointed in three .ways 
only: 

~I) By political parties acting through committees. 
(2) In special elections where no candidates are to be voted for, by the judges and 

clerks of electwn in each precinct (sectwns 5058 and 5080-G. C.) 
(This provision may apply only in non-registration cities, but no opinwn is expressed 

on this point.) 
(3) At any electwn committees in good faith advocating or opposing any mea.sure 

to be voted upon have the right in questwn (sectwn 5058-1 G. C.) 

CoLUMBus, Omo, November 4, 1919. 

HoN. HARVEY C. SMITH, Secretary of State, Columbus, Ohw. 
DEAR Srn:-You have requested the opinion of this department upon the fo 

lowing question: 

"Mr. Zimpfer, one of the candidates for mayor of the city of Columbus, 
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has been refused by the board of deputy state supervisors and inspectors of 
elections of Franklin county, Ohio, witnesses to the count in the various 
polling places in said city during the canvassing and counting of the vote in 
the various precincts of the city in the said mayoralty contest November 4, 
1919. 

Has :.\Ir. Zimpfer, under the provisions of the city charter, or the General 
Code, governing elections the legal right to have qualified representatives as 
witnesses in the various voting places of the city at the counting and canvass
ing of the votes in said contest?" 

The charter of the city of Columbus has been examined. The provisions thereof 
need not be quoted in full. It is sufficient to state that candidates for mayor are to 
be nominated by petition without the agen'cy of any political party. Th~ sections 
which govern the matter of nominations by petition do not attempt to confer any 
right upon such nominees, or any one acting in their behalf, to appoint or otherwise 
designate witnesses and challengers. 

It is expressly provide.cl in section 200 of the charter that: 

"Except as otherwise provided in this charter, all elections shall be held 
and conducted and the results thereof ascertained and certified as provided by 
the general laws of the state and by the election authorities therein provided 
for." 
This being the condition of the charter of the city of Columbus, it is obvious that 

the question which you submit must be answered by reference to the general laws of 
the state. 

The city of Columbus is a registration city. Aocordingly, section 4922 of the 
General Code applies to elcdtions held therein. It provides as follows: 

"At each election, the executive or principal committee of each political 
party presenting one or more candidates for suffrage may, by "Titing, certi
fied by its chairman and secretary, and presented to the judges of election 
at or before this meeting, designate not more than one elector of imch city as 
witness and one other elector as challenger, to attend at such election in behalf 
of such party. The judges of election in each ward or election precinct shall 
admit such ·witnesses and challengers so accredited into the polling room with 
themselves and the clerks at the ensuing election and place them so near to 
themselves and the clerks that they can fully and conveniently watch every 
proceeding of the judges and clerks from the time of opening to closing of the 
polls. No other person, except the witnesses and the judges and clerks of 
the election shall be admitted to the polling place after the cloAing of the pollq 
until the counting, certifying and signing of the final returns of such election 
have been completed." 

Provisions for the appointment of challengers in other than registration cities, 
is found in section 5058 G. C., which need not be quoted. This section does, however 
provide for the appointment of challengers "in special elections when no candidates 
are to be elected." This provision obviously does not apply to the instant case be
cause candidates are to be elected at the pending election. 

Section 5080 G. C. performs a similar office with respect to the designation of 
inspectors and witnesses in election districts other than registration cities. This 
section is inapplicable as a whole for the reason just pointed out in discussing section 
5058. It also provides for the appointment of inspectors and witnesses "in special 
elections when there are no candidates to be elected," and for reasons stated this 
part of the section can have no application. 

A supplement to section 5080 (104 O. L. 124), commented upon in a recent opinion 

https://provide.cl
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addressed to you, provides for the selection of witnesses and challengers by commit
tees acting for or in opposition to propositions to be voted on by the electors. This 
section obviously can have no application to the appointment of witnesses and chal
lengers to act in behalf of ·a candidate. 

The only other provisions which are found in the statutes respecting witnesses 
and inspectors deal with the rights and duties of such witnesses and inspectors. Those 
which have been quoted are the only ones which upon search have been found deal
ing with the desigcli.tion of such witnesses and inspectors. 

The question u'.pder consideration does not depend for its solution even upon the 
principle that the expression of one thing is the exclusion of others, because section 
4922, which governs, expressly provides that "no other person except the witnesses 
and the judges and clerks of the election shall be admitted to the polling place after 
the closing of the polls until the counting, certifying and signing of the final returns 
of such election have been completed." This is a direct prohibition, unambiguou,1> 
in purport, an!f operates expressly to forbid the admission of any witnesses into the 
polling places during the counting excepting those of whom it an~ related sections 
speak. 

It may not be out of place to remark that none of the candidates for mayor at 
the pending election in the city of Columbus are entitled to be represented by wit
nesses and challengers in their several capacities as such candidates. It happens, 
however, that said election is an election at which political parties are "presenting 
one or more candidates for suffrage" in the persons of the candidates for assessors 
and those for boards of education, as pointed out in the recent opinion addressed to 
you. That being the case, par~y challengers and witnesses are permissible at this 
election, and must be admitted to the polling places if designated in the proper manner. 
Being so admitted, the statutes give them authority to watch every proceeding and 
exercise their rights as they see fit (See s~ction 4922 above quoted, and sections 5083 
et seq. G. C., dealing with the functions of witnesses and inspectors). 

In short, the general assembly has never deemed it expedient to allow candi
dates nominated by petition, as such, or any committee or organization acting in 
behalf of a non-partisan candidate to designate witnesses and challengers who shall 
have the right to be admitted to the polling places in such capacities. Undoubtedly 
the reason for this omission on the part of the legislature lies in tp.e fact that it would 
be utterly impracticable to afford each candidate so nominated the right to exercise 
such a privilege; and the legislature has not chosen to discriminate in this particular 
in favor of can'didates for the "head of the ticket." 

For all theses reMons, the answer to you_,r question is that the candidate in ques
tion has not the right to designate representatives of hi!I\self as challengers or wit
nesses at the various voting places in the city during t.he casting or the counting and 
canvassing of the votes at the pending election. 

This conclusion, of course, applies to all candidates as such, whether partisan or 
otherwise. 

Under existing laws such challengers and witnesses can be appointed in three 
ways only: 

"(1) By political parties acting through committees; 
(2) In special elections where no candidates are to be voted for, by 

the judges and clerks of election in each precinct. (Sections 5058 and 5080.) 
(This provision may apply only in non-registration cities, but no opin

ion is expressed on this point.) 
(3) At any election committees in good faith advocating or opposing 

any measure to be voted upon have the right in question." (Section 5058-1.) 
Respect£ ully, 

JOHN G. PRICE, 

Attorney-General. 
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758. 

APPROVAL, ARTICLES OF INCORPORATION OF THE OHIO CASUALTY 
INSURANCE COMPANY OF HAMILTON, OHIO. 

COLUMBUS, Omo, November 6, 1919. 

HoN. HARVEY C. S1111TH, Secretary of State, Columbus, Ohio. 
DEAR Srn:-The articles of incorporation of the Ohio Casualty Insurence Company 

of Hamilton, Ohio, are herewith returned with my certificate of approval endorsed 
thereon. ' 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

759. 

ROADS AND HIGHWAYS-HOUSE BILL No. 162, 108 0. L. 478, CON
STRUED-ROAD LEVIES- MAY BE MADE BY COUNTY COMMIS
SIONERS ON TAX DUPLICATE FOR YEAR 1919 WHEN FAVORABLE 
VOTE HAD BY ELECTORS-LEVY MAY BE MADE THEREAFTER
SECTIONS 6926 AND 6926-1 G. C. CONSTRUED. 

Elections may be held in counties under sectwn 6926-1 G. C. as enacted by house bill 
No. 162 at the regular time for holding elections in 1919. 

The favorable vote of the electors on the questwn submitted under said section will 
authorize road levies to be made by county commissioners on {fie duplicate made up in the 
year 1919, exempt from all limitations of law on tax levies. 

In the event no levy has been made under section 6926 for the year 1919, the favorable 
vote of the electors at such electfo-n uill uuthorize such lemJ to be made thereafter by the county 
commissioners. 

In the event that a levy has been made under section 6926 G. C., the favorable vote 
of the electors at such election will authorize a levy at the ra4e approved by the electors to be 
made after the election by the county commissioners, in lieu of such levy theretofore made 
under section 6926 G. C., but not in addition thereto. 

In the el'ent the authority thus conferred is exercised by the county commissioners, 
and the result of the elimination of the levy theretofore made under section 6926 G. C. is to 
release levying pou·er which would hai·e been possessed by any taxing district in the county 
had such levy not been made in ~he first instance, the budget commission should be recon
vened for the purpose of readjusting the leiies in the taxing districts so affected so as to 
permit the exercise of such released lemJing power. Such reconvening of the budget com
mission and action on its· part will be unnecessary unless the elimination of a levy under 
section 6926 actually has such effect in some taxin'g district in the CO'lmty. 

CoLUMBUs, Omo, November 7, 1919. 

Tax Commission of Ohio, Columbus, Ohio. 
GE:NTLElllEN:-I acknowledge the receipt of your letter of recent date requesting 

the opinion of this department on the following questions: 

"The commission is advised that in a large number of the counties of the 
state the county commissioners have taken the necessary action under sec
tion 6926-1, as enacted by H. B. No. 162 passed May 27, 1919, t-0 submit to 
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the electors of th'e county at the election to be held November 4, 1919, the 
question of exempting from all tax limitations all or part of the two mill levy 
provided for by section 6926 G. C. Your opinion is respectfully requested upon 
the following questions in connection therewith: 

If the proposition is carried in any cotlrlty-

1. Will the exemption be effective for the year 1919? 
2. °in the event that" no levy has been made under section 6926 for the 

year 1919 may one be made? If so, by what board or authority? 
3. If a levy has been made under section 6926 for the year 1919 may 

it be increased to the amount stated in the resolution and the other levies in 
any taxing district in the county be adjusted to conform to the exemption of this 
levy from all limitations? If so, by what board or authority?:' 

The following sections of the General Code, now in force, require quotation in 
this comiection: 

"Section 6926. * * * For the purpose of providing by taxation 
a fund for the payment of the county's proportion of the compensation, dam
ages, costs and expenses of constructing, reconstructing, improving, main
taining, and repairing roads under the provisions of this chapter, the county 
commissioners are hereby authorized to levy annually ·a tax not exceeding two 
mills upon.each dollar of the taxable'property of said cou'nty. Said l,evy shall 
be in adduion to all other levies authoriz'ed by law for county purposes, and subject 
only to the limitation on the combined maximum rate for all taxes now in force." 

Section 6926-1. The county commissioners of any county may, and 
upon the petition of qualified electors of the county in a ·number equal to at 
least five per cent. of the number of votes cast therein at the last preceding 
general election of state and county officers, shall b'y resolution submit to the 
electors of such cot:nty at the first ensuing November election that occurs 
more than forty days after the adoption of such resolution, the question of 
exempting from all tax limitations the levy of two mills provided by section 6926 
of the General Code * * * or the question of so exempting a part of su~h 
levy, such exemption to continue for a definite term of years not exceeding 
ten. When such question is submitted upon the petition of electors, such 
petition shall state the portion of the levy to be so exempted and the number of 
years during which such exemption shall continue, and these matters set forth 
in the petition shall also be set forth in like manner in the resolution adopted 
by the county commissioners pursuant thereto. * * * The board of 
county commissioners, upon the adoption of such resolution by a majority vote 
of all the members elected or appointed thereto, shall cause a copy of such 
resolution to be certified to the deputy state supervisors and inspectors or 
the deputy state supervisors of elections of the proper ·county. 

Section 6926-2. Such proposition shall be submitted to the electors 
of such county at the first ensuing November election that occurs more than 
forty days after the adoption of such resolution. * * * 

The form of the ballots cast at such election shall be: 
'For an additional levy of taxes for the purpose of constructing, recon-

structing, maintaining and repairing county roads not exceeding ______ mills, 
for not to exceed ______ years. Yes.' 

'·For an additional levy of taxes for the purpose of constructing, recon-
structing, maintaining and repairing county roads not exceeding _____ _ 
mills, for not to exceed ______ years. No.' 

Section 6926-3. The ballots shall be marked as is provided by law with 
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reference to other ballots and the result of such election shall be certified by 
the deputy state supervisors and inspectors or the deputy state supervisors 
of elections to the county commissioners of such county. If a majority of 
the electors voting thereon at such election vote in favor of such levy or levies, 
it shall be lawful to levy taxes within such county at a rate not to exceed such 
increased rate for and during the period provided for in such resolution, such 
taxes to be in addition to such other taxes for the same purposes as may be 
levied subject to any limitation prescribed by law upon the combined maximum 
rate for all taxes, and the taxes so levied pursuant to such vote of the electors shall 
be in addition to all other leuies made for any purpose or purposes and the same 
shall not be construed as limited, restricted or decreased in amount or otherwise by 
and existing law or laws." 

The sections have not been quoted in full, but it may be said of the last three 
of them that they bear a striking resemblance in language and practical effect to sec
tions 5649-5, 5649-5a and 5649-5b G. C., part of the Smith one per cent la.w, so-called. 
Both sets of statutes provide for the submission of a proposition effecting tax rates 
and Iimitetions 2.t the November election. It is rea~onable to suppose therefore 
that the gene,al assembly wlien it enacted sections 6926-1 et seq. G. C., intended 
that the same effect sjhould be given to suc;h new legielation as had been practically 
given to the similar provisions of the SIPi~h one per cent law. 

The questions submitted might be easily answered by saying that no action could 
in practice be taken at a November election to affect tax rates for the ensuing year, 
i1:asmuch as at that time the budget commissions have completed their work and 
the rates of other sub.divisions levying within the districts affected by t,he vote have 
been adjustoo by the commission to ihe levies o(suoh dbtrict, on the tlheory that 
uhey were subject to one or more of the limitations of the Smith le.w; also because 
in November the duplicate is supposed to be in the possession of the county treasurer 
for tpe collection of taxes· thereon. 

These considerations are, however, in e measure et least practical ratlher t\han 
strictly legal. The Mfll.P. objections might be raised against giving effect to a vote 
under section 5649-5 G. C. in the year in which the vote is taken. It is believed, 
however, that the practical interpretation which has been given to the Smith law 
is contrary to the view suggested by the above objections. In other words, in numer
ous instance additional levies have been voted under sections 5649-5 et seq. G. C., 
and placed on the duplicate after election and before the time for the collection of 
taxes, although, as will be hereindter pointed out, such 2.ction has, in certain in
stances, required the reconvening of the budget commisi;ion. 

This department is not in po~session of the exact facts with re~pect to the state
ment just ma.de. The commission, it is believed, is aware of the situation. How
ever, a general impression to that effeat obtains, and it is believed that we must take 
it that the general assembly shared that impression and intended in so closely fol
lowing section 5649-5b to 1112.ke a law which would have the i<all'.e practical effect 
so far as that feature of the question is concerned. 

For this reason, then, it is the opinion of this department that a favotable vote 
of the electors under sections 6926-1 et seq. G. C. ·will be effective with respect to 
the duplicate upon which collections are to be made in Decemper, 1919, ar.d June, 1920. 
This statement is a categorical answer to your first question, thougJ1 perhaps not a 
complote one. 

In answer to yoyr secon,d question it may be said to be the opinion of this de
partment that the fact that no levy has been made ur,der section 6926 for the year 
1919 does not prevent action ur.der authority of a vote of the people by virtutl of 
sections 6926-1 et seq. This answer is dictated by the principle just Ieid down. 

Similarly, your third question must be partielly answered by the st.atement that 
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action previously taken under section 6926 may be rescinded under authority of a 
vote of the people effective in the year 1919 and taken under sections 6926-1 et seq., 
so that the rate levied subject to the limitations of the former section may be ex
punged and a new rate, levied outside of the limitations of that section, substituted 
therefor. 

Coming now to some of the important collateral questions suggested by your 
inquiries in general, and indeed submitted in your third question, the following ob
servations should be made: 

In the first place, the essence of the vote is after all, as stated in section 6926-1, 
to exempt a· levy for a purpose authorized by section 6926 G. C. from the limitations 
of the Smith law. Although section 6926-3 speaks of authority to levy the tax spring
ing from a favorable vote of the electors, such tax is not in addition to other taxes 
that mtl,'y be levied under section 6926 but must take the place of and be a substitute 
for levies under section 6926. Putting it in another way: when the people have author
ized by their vote a levy under section 6926-3, the making of any levy referable to 
that authority destroys any authority to levy under section 6926 itself. This last 
way of putting the case is not strictly accurate but is intended to convey a clear im
pression of the practical result of the operation of the statute. 

In the second place, the conclusion that the favorable vote of the electors may 
be acted upon so as to affect the current duplicate makes it necessary to hold that 
the budget commission must reconvene and make a new adjustment of levies through
out the county, in each instance in which a levy has already been made under sec
tion 6926 and allowed by the budget commission. For it having also been held that 
the effect of the exemption vote being to substitute the exempted levy for the OI}e 
made subject to the limitations, or to take that levy out of the operation of the limita
tions, it is clear that the result must be that levying power equivalent to the amount 
of the levy under section 6926 as fixed by the budget commission may and most prob
ably will be released by such exemption. It is true that this will not necessarily be 
the case in every instance. For example, no levy may have been made under sec
tion 6926 as suggested in your second question. ln this event no action by the budget 
commission will be necessary. The county commissioners can make the levy at the 
rate authorized by the vote and certify their action to the county auditor, who will 
merely place the levy on the duplicate, without more. 

Again, it is a fact not to be overlooked that the levy under section 6926 is sup
ject only to the fifteen mill limit. It is logically possible, though not very probable, 
that there may be no taxing district in the county in which the release of levying 
power subject only to the fifteen mill limit will in anywise affect th~ a/djustments 
made, the levies reduced having been those subject to the ten mill limit. Here is 
another case in which it is at least theoretically possible that no adjustment of levies 
will be required. 

In the great majority of instances, however, it is supposed that the release of 
levying power will be such as to leave one or more taxing districts in the county with 
smaller tax levies than they are strictly entitled to with the road levy exempted. If 
these districts should insist upon it, it would certainly be the duty of the budget com
mission, if reconvened, to make a readjustment in such manner as to afford to them 
the full revenues to which they are entitled after the exemption of the county road 
levy. 

In some instances it might be that the effect of the release of the levying power 
would be negligible and there would be no demand for such a re!1(ljustment. Wherever 
there is one, however, it should be met. 

Opposed to the conclusions of this opinion is the provision of section 5637 G. C., 
to the general effect that the county commissioners shall levy taxes at their June 
session. If this provision and the provisions of section 5649-3a G. C. be given full 
effect. the June session of the county commissioners is the only time at which the 
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act of levying taxes may be done. The practical interpretation of sections 5649-5 
et seq., however, is to the contrary, and it is upon that practical interpretation, to
gether with the similarity which exists between those sections and the ones immedi
ately under consideration in this opinion, that the conclusions of this opinion are based. 

Respectfully, 
JOBN G. PmrE, 

Attorne11-General. 

760. 

CHIEF INSPECTOR OF WORKSHOPS, FACTORIES A...'i"D PUBLIC BUILD
INGS-WITHOUT· AUTHORITY TO ISSUE ORDER TO BOARD OF 
EDUCATION TO DISCONTINUE PRACTICE OF CHARGIXG AD
MISSION TO MOTION PICTURE EXTERTAI:!\':\-IENTS. 

The chief inspector of workshops, factories and public buildings is 'Without authority 
to issue an order to a board of education to discontinue the practice of charging admission 
to motion picture entertainments. 

Cou:~rnus, Omo, November 7, 1919. 

HoN. FRANK R. PEARSON, Superintendent of Public Instruction, Columbus, Ohio. 
DEAR Srn:-Acknowledgment is made of the 1eceipt of your request for an opinion 

upon the question al! to whether the chief inspector or workshops, factories and public 
buildings has authority to issue an order to a board of education to discontinue the 
practice of charging admission to motion picture entertainments. 

In the statement of facts submitted by you, it is noted that there is nothing ir
regular in the board of education holding such entertainments as you have in mind, 
the same being provided for under sections 7622, 7622-1, 7622-2, 7622-3, 7622-4, 7622-5 
and 7622-6 of the General Code. 

The question before us is whether the official named by you has authority to issue 
an order on any matter which <loos not come within the Ecope of his duties, as ;:>rovided 
by the statute. 

An examination of the statutes bearing upon all of the duties and powers of the 
chief deputy of the division of workshops, factories and public buildingR, in the indus
trial commission fails to show any authority for the official in question to issue an order 
to the board of education to discontinue charging admission to motion picture enter
tainments. A brief analysis of the powers of the above official as regards boards of 
education shows that he has authority to prohibit the use of school buildings for school 
purposes under certain conditions; he can issue repair orders on such school builclir [8, 

which must be complied v,ith by the board of education; he can limit the number of 
pupils in any one room or building and prohibit the use of such room or building if 
a greater number are forced to u.ge such room or building for public school purposes; 
he has authority to direct the correction of any dangerous condition existing about 
such school building, including the proper installation of any moving picture w,,achine, 
and the proper kind of booth in which such machine is installed. "Cnder the compulsory 
education laws, which, however, do not apply in this case at hand, he can forbid the 
employment of children of school age who should be in school, as provided by the 
statutes, but no where is any authority found for the chief inspector of the division 
of workshops, factories and public buildings to issue an order prohibiting a board of 
education or any other organization from charging admission to motion picture en
tertainments. 

Respectfully, 
JOBN G. PRICE, 

A tlorney-GeneraL 
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761. 

TAXES AND TAXATION-WHERE NON-DEPOSITORY BANK RECEIVES 
COUNTY FUNDS FOR PERIODS OF FROM SIXTY TO ONE HUN
DRED DAYS WITHOUT BANK PAYING ANY INTEREST-LIABILITY 
OF BANK AND COUNTY TREASURER. 

Where a non-depository bank receives county funds, hailing actual or imputed knowledge 
of their public character. Such funds are not deposited for transportation purposes under 
sections 2748 G. C. et seq. and such bank commingles and uses such funds with its general 
deposits, deriving a profit therefrom. HELD: 

1. Such bank may be required to account to the county for the use of such funds. 
The questions of the measure of liability as to rate and time in computing interest reserved 
for further specific facts. 

2. Such a deposit by a county treasurer constitutes a violation of sections 2715 et 
seq. (county depository laws) and if all of the facts in connection therewith show beyond a 
reasonable doubt that such violation was wilful, he is amenable to prosecution under section 
2743 G. C. He is also liable in a civil action to account for any public money thus un
accounted for, wrongfully converted or misappropriated under section 286 G. C., as con
strued in State ex rel. vs. Maharry, 910. S., 272 . 

. 3. Where such deposit is made in a rer,ule,rly designated county depository with 
such actual or imputed knowledge, not for tran:;portction under sections 2748 et seq., G. C., 
and such funds are not credited to er d€posit£d in such d€posite,ry cccount but are credited 
to such county in a non-interest bee,ring account, and by such bank commingled and used 
with its general deposit, such bank is liable for the use of such money. The same questions 
as to rate and period of interest on accounting that are stated in paragraph 1 hereof are 
likewise reserved. 

C0Lu11rnus, Omo, November 7, 1919. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-Acknowledgment is made of the receipt of your request for the 

opinion of this department, 2.s follows: 

"Examiners of "this department have discovered in certain counties, 
that where the treasurer received taxes under the provisions of sections 2746 
to 2749, General Code, inclusive, that it has been the practice to permit the 
collections made at these places to be deposited with banks of deposit located at 
the place where collections were made and to permit the funds so collected to 
remain in said banks for periods of from 60 to 100 days without the bank paying 
any interest for the use of said funds and without the treasurer having reported 
same as tax collections in his daily statements to the auditor under section 
2642G. C. 

Question l. What is the responsibility of the bank as to paying interest 
for the use of these funds? 

2. What is the responsibility of the treasurer who permits these funds 
to remain in said bank as to the question of interest thereon? 

3. Where a bank under the circumstances mentioned above is the regu
larly designated depository of county funds and the funds so left with this bank 
from such collection!! are not credited to the depository account, what is the 
responsibility of the bank as to interest on such funds?" 

Sections 2715 and 2745 G. C., relating to county depositories, and sections 2746 
and 2749, relating to tax receiving offices, are pertinent to your inquiry. Without 
quoting all of these depository statutes, it is deemed sufficient to set forth such parts 
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thereof as may show the general intent of the legislature with reference to the safe
keeping of the county's funds. 

Section 2715 in part provides: 

"The commissioners in each county shall designate in the manner here
inafter provided a bank or banks * * * as inactive depositories, and one 
or more of such banks * * * as active depositories of the money of the 
county." 

Section 2715-1 in part provides that the deposits in active depositories ','shall 
at all times be subject to draft for the purpose of meetin'g the current expenses of the 
county," and that deposits in inactive depositories shall remain "until such time as 
the county treasurer is obliged to withdraw a portion or all of the same and place 
it in the active depository * * * for current use." In passing it may be noted 
that funds which are not needed for current expenses are those required to be dep<>&
ited in a different kind _of a depository than those funds which are needed for current 
expenses. 

Section 2722 provides that no award on proposals for depositing p!ublic money 
shall be made until the statutory security is given under this section and sections 
2723 and 2724. 

Section 2729 fixes the time or final condition, vi1.., the acceptance of the depos
itory undertaking and hypothecation.of b.onds upon which such bank or banks become 
depositories. 

Section 2736, as amended in 103 0. L., 562, provides that after the treasurer is 
notified by the commissioners of the selection of a depository, 

"such treasurer shall deposit in such bank or banks * * * as directed 
by the commissioners and design1J.ted as inactive ciepositaries to the credit of 
the county all money in his possession, except such amount as is necessary 
to meet current demands, which shall be deposited by such treasurer in the 
active depositary or depositaries. Thereafter, liefore noon of each business 
day, he shall deposit therein the balance, if any, remaining in his hands after 
having paid out of the receipts of the preceding business day, in cash, war
rants presented to him for payment during such day, except as hereinbefore 
provided." 

Section 2737 in part provides: 

"All money deposited with any depositary shall bear interest at the rate 
specified in the proposal on which the award thereof was made, computed on 
daily balances, and on the first day of each calendar month " * * such 
interest shall be placed to the credit of the county, and the depositary shall 
notify the auditor and treasurer, each separately, in ·writing of the amount 
thereof b'efore noon of the next business day. All such interest realized on the 
money belonging to the undivided tax funds shall lie apportioned by the 
county auditor to the state, * * * or afsessing districts in the propor
tion that the amounts collected for the respective political divisions * * * 
bear to the entire amount collected by the county treasurer for such undivided 
tax funds and deposited as herein provided." 

Section 2743 provides that: 

"An officer of a county having a comity deposit who wilfully violates 
any provision of this chapter relating to county depositaries, or wilfully neg-

https://hypothecation.of
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lects or refuses to perform any duties thereliy imposed upon him, shall be 
fined not more than ten thousand dollars * * * or be imprisoned in 
the penitentiary not less than one year nor more than ten years, or both." 

Section 2746 authorizes the county treasurer to open a tax receiving office, in 
each township whenever in his opinion it is necessary and, as to such office, provides: 

"Such office shall be in a city or village in which is located a bank of 
depoa'it." 

Section 2748 provides that 

"For the purpose of transportation, the cou'i:ity treasurer may deposit 
temporarily in any bank of deposit located at such place of collection any 
money· received in the payment of taxes." · 

This section also requires that such bank receiving temporary deposits for the 
purpose of transportation, must give security, subject to the approval of the county 
commissioners. 

From the facts stated in your letter, supplemented by personal conference, it 
is learned that your question relates largely to a practice in connection with the de
posit of money received in payment of taxes and which belongs, until settlement and 
distribution, to the undivided general tax fund. Questions 1 and 2 are understood 
to relate to such deposits being made in non-depositary banks. 

These questions require that sections 2746 to 2749, inclusive, be construed with 
the county depositary sections, above quoted or referred to. 

The first part of section 2715 is free from doubt and under it the county com
missioners are given no discretion as to selecting and maintaining a county depositary, 
the statute reading that they '~shall designate in the manner hereinafter provided 
a bank or banks" as depositaries for the money of the county. 

Section 2736 leaves no doubt about the imperative duty of the treasurer, after 
making the deposits which should go into the inactive depositary, depositing all the 
rest of the money in his possession "before noon of each business day." 

Section 2737 is free from ambiguity, providing that "all money deposited with 
any depositary shall bear interest." 

Section 2748, it must be remembered, permits the deposit only of money collected 
at such place of collection (where the bank is located) temporarily and only "for the 
purpose of transportation." The enactment of these statutes followed the decisions 
in the cases of Eshelby vs. Board of Education, 66 0. S., 71; Glenville vs. Englehart, 
19 0. C. C., 285, and others which arose upon the acts of treasurers depositing and 
loaning public money to banks and claiming to own the income or interest thereof. 
Their purpose is to safeguard and insure the proper custody of public money, but 
they go further than that and require that such part of the increment of the public 
funds, as is agreed upon, shall inure to the benefit of the public. 

Assuming the deposits made by the treasurer in such banks, located at the place 
where branch tax collection offices are opened, are not legally designated depositaries 
of public funds, as required by section 2715 et seq. G. C., your first question is, "what 
is the responsibility of the bank as to paying interest for the use of these funds." 

The case of Eshelby vs. Board of Education, (supra), while a case on different 
issues than here involved, throws some light on this question. In that case funds 
were deposited in a bank which was not a depositary of the school district funds and 
interest accrued on the deposit which the treasurer claimed as his property. The 
cruie was presented to the court on the question of whether the interest accruing upon 
such public funds belonged to the school district or to the treasurer and was disposed 
of on this reasoning: 
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"Since the funds belong to the school district, the ultimate question in 
the case is answered in favor of the defendant in error (board of education) 
by thti elementary proposition, that in the absence of a statute or stipula
tion to the contrary, the increment follows the principal."_' 

Ai,, reflecting upon the treasurer's duties, a further quotation from this opinion 
may be made as follows: 

"The safety of public funds has been the chief object of care. For their 
security the law employs the character and ability of the treasurer, and the 
security which is afforded by his official bond." 

In a suit against the bondsmen of the state treasurer, the same result was reached 
in the case of State vs. McKinnon, et al., 15 0. C. C. (n. s.) 1. This case was affirmed 
by the supreme court. 

Other cases awardini a recovery against the treasurer or his bondsmen for in
terest collected on funds illegally deposited, are found in State vs. Bank, 19 0. D., 
p. 82, State vs. Schott, et al., 9 N. P. (n. s.) 522. 

The result of these holdings leaves no doubt as to the rights of the county and 
the duty and liability of the treasurer, where the money so illegally deposited has drawn 
interest, and there is no doubt in such cases that the bank could be required to pay such 
interest to the county, or, if same has been paid to the treasurer, he and his bondsmen are 
liable to an accounting for such interest. This, however, presents a different case from 
the one under discussion, for it is assumed that the funds in this case have been deposited 
without any understanding or agreement as to interest being paid either to the treasurer 
or to the county. 

The case of Franklin Bank vs. Newark, 96 0. S., 453, is the nearest in point of 
any available decision. In that case the city treasurer deposited in the Franklin Bank 
a certain sum of money in violation of section 4294 G. C., which then provided that 

"Upon giving bond, as required by council, the treasurer may, by a',:ld 
with the consent of his bondsmen, deposit all fu,nds and public monies of 
which he has charge, in such bank or banks * * * which may seem best 
for the protection of such funds * * •. All profits arising f1om such deposit 
* * * ~hall inure to the benefit of the fund." 

The plaintiff in that case had not provided a depositary for the city funds and 
the defendant bank claimed that the deposit was made with the knowledge and con
sent of the city council and the bondsmen of the city treasurer, and was received by 
the bank under an agreement with the treasurer that no interest wn.s to be paid on 
said funds or compensation charged for their safe keeping. 

The city claimed that the bank had full knowledge that such funds were the pub
lic funds of the city of Xewar:k and that the bank derived profits in loaning the same 
in its banking business, and plaintiff sought an accounting of the profits. 

The banks in the case under consideration are not legal depositaries and, except 
for temporary deposits for the purpose of transportation, a deposit of county funds 
in such banks, without any agreement as to interest, is an illegal deposit resembling 
the facts in the Newark case. On page 456, after stating the issues in the Newark case, 
the supreme court stated the material facts to be: 

"The issues of fact which may be regarded as material in this case were 
whether such funds were received upon the condition that no compensation 
should be paid therefor either as interest or otherwise, and whether such funds 
were in fact received and at all times held by the bank as a special depo~it 
and no profit realized by the bank from the possession and use thereof." 
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The trial court had found in fact that such deposit was not a special deposit and 
that the ba.nk did derive a profit from the possession and use thereof, and, after quoting 
section 4294 (supra), the court laid down this general rule: " 

"We think it clear from the provisions of this and cognate sections of 
_the General Code that any bank receiving funds of a municipality under 
the circumstances disclosed by this record, knowing the same to be the funds 
of the municipality, becomes a trustee and must account to the municipality 
for the fund so deposited and all profits arising from such deposit'." 

The special facts as to the deposits made in your question are not given, but in. 
· consideration of the statutes and cases above cited, a general rule may be announced 

that in case of such illegal deposits, if the bank knows, or by the exercise of ordinary 
prudence should know, that the funds deposited belong to the county, and receive 
the same not as a special deposit, but commingle and use the same with the other gen
eral deposits of the bank, and derive a profit from the posseasion and use thereof, such 
bank must account for the profits arising from such deposit. 

This results in an answer to your first question that the responsibility of the bank, 
where the facts are as above stated, is that it may be held to an accounting to the county 
and be required to pay to the county the amount which such accounting would show 
to be due the oounty for the use and possession of its funds. • 

Your second question is, 

"What is the responsibility of the treasurer who permits these funds to· 
remain in said bank as to the question of intereEJt therein?" 

His responsibility criminally would be determined by applying the prov1s10ns 
of section 2743 (supra), to the fa.cts in each case, on the wilfullness of his neglect or 
refusal to perform any of the duties imposed upon him by· the depositary statutes, 
and if the facts show beyond a reasonable doubt that the county treasurer wilfully 
violated any provision of those laws, or wilfully negleoted or refused to perform his 
duties thereunder, he is subject upon conviction to.the fines or imprisonment, or both, 
as provided in section 2743. 

~ction 286 G. C., as amended in 103 0. L., 508, in pal't provides that if an ex
aminer's report sets forth any misfeaS/],nce or gross neglect of duty on the part of an 
officer, for which a criminal penalty is provided by law, the pi:osecuting attorney is 
obliged, upon the receipt of certified copy of the report, to institute criminal proceed
ings against such offender. 

The same section provides that: 

"If the report sets forth that any public money * * * ha.~ not been 
accounted for, or that any public money has been converted or mi~appro
priated," 

the prosecuting attorney, upon receipt of such report, is authorized and required to 
bring a civil action for the recovery of such public money. Public money is defined 
in the same section to be "all money received or collected under color of office, whether 
in accordance with or under authority of a:r(y law * * * or otherwise, and all 
public officials * * * shall be liable therefor." 

If the county treasurer wilfully violates any provision of the depositary laws and 
wilfully neglects or refuses to perform the duties imposed upon him of depositing the 
public money in the designated depositary, and for unlawful purposes deposits said 
money in an unauthorized bank, where such public money draws interest, he has in 
law converted such money to his own use and he and his bond~men are liable to the 
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county for the amount of the increment to the public .funds. See State vs. McKinnon 
and other cases cited in answer to your first question. 

Your third question relates to snch temporary depositing of county money by 
the treasurer in a bank which is the regularly designated depositary of the county 
and where such deposit in the depositary is not credited to the regular depositary ac
count, and your inquiry is "what is the responsibility of the bank as to interest on 
such funds." 

Enough of the depositary sections have been quoted to show that upon the ac
ceptance of the depositary proposal, the giving and acceptance of its bonds ~d notice 
from tlie county commissioners to the county treasurer, it is made the unmi»takable 
duty of the treasurer to deposit the active funds of the county in such depositary before 
noon of each business day. Tho depositary is charged with knowledge of this law, 
which is reap into and is a pa..>-t of its depositary contra.ct. 

Excepting such moneys which the county will not need for the payment of its 
current expenses and which must be deposited in the inactive depositary, there is no 
provision in law whereby a lawfully designated d!Jpositary of county fuqds may re
ceive any of the public money of the county antl place it in a separate non-interest 
bearing acco~1t, except as herein pointed out. 

It is a known fact that d,uring the tax paying period, and up to the time of the 
semi-annual settlement of the ~ounty treasurer, large sums of money are paid into t.he 
undivided general tax funds. The law provides for tbe computation of t_he interest 
on the county funds in an active depositary on a daily cash balance basis. With t,he 
great amount of money thus paid in during the tax-paying period, the legislature 
realized the importance of having such undivided tax funds bearing interest on the 
daily balance basis, and the action of the county treasurer and county depositary, in 
depositing such money in a separate and irregular non-interest bearing account is to 
defeat thi> manifest purpose of this act, and is nothing more or less than a plain evasion 
of the law. 

Here the bank is the legal depositary and, as your letter is understood, it has also 
qualified as what may be here termed "tempomry depositary for transportation only." 
It must be remembered that such bank may r11r11ive deposits in either of these ca
pacities. If duly received in the capacity first referr~d to, the liability and rate are 
fixed by statute and the depositary contract thereunder, and this phase may be elimi
nated from further discussion. 

But in the latter situation there is no such contractual rate and tho money is and 
can be received ortly as a special deposit; this is so from the very nature of the trans
action and its legal effect under the statutes permitting such deposits. The bank in 
this instance receives the cou.°'ty's monies and holds them temporarily for transporta
tion. In theory it must hold and transport the particular monies it receives. 'Gnder 
no circumstances can it legally treat them as a general deposit and use and commingle 
them with its general deposits. 

The length of time allowed for transportation is not fixed by :;tatute but may be 
determined by established banking custom, subject to special facts in particular cases, 
and no hard and fast rule is here made. 

It may be suggested that the necessity and justification for such temporary de
posit in a designated depositary would ~ot ordinarily exist. One ·exception, how
ever, may be pointed out; where such bank has already received as a regular deposi
tary the maximum amount it could receive under its agreement upon qualifying under 
sections 2748 et seq. it could receive such temporary deposits. 

Where, however, by agreement with the treasurer, such oank receives such money 
with actual or imputed knowledge of their public character, not for the purpose of 
transportation but with the agreement and intention to hold such money for a period 
of time clearly beyond the time necessary for transportation, and such funds are not 
placed or credited in the regular depositary account, but are placed in a non-interest 

https://contra.ct
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bearing account, and used and commingled with the bank's general deposits, its lia
bility is certain. 

In such a case, entertaining no doubt as to the bank's liability, these questions 
remain as to the measure of the bank's liability: (a) what rate of interest is recov
erable, and (b) from what time shall such rate be charged. 

Specific facts as to the particular deposits not being given in your letter, and it 
being understood that your questions are asked with a view of ascertaining and an
nouncing a general rule in such matters toward the end that certain practices in this 
matter may be stopped, rather than at nresent making this opinion the legal basis 
for a particular finding or suit for recovery, these general questions will be noted and 
tentatively considered, but not finally decided until presentation of actual facts in 
specific cases. 

(a) As to the rate of interest, the rate finally recoverable in the Newark case, 
it is suggested, may not be adopted for all cases. In that case the trial court found 
against the bank (page 455) on accounting on the basis of "the rate of net profit real
ized by the bank upon its entire assets during the period said fund was on deposit." 
The supreme court held, however, that the facts constituted the bank a trustee, from 
which upon established principles of equity, other facts being equal, it may be claimed 
the trustees have wrongfully converted the money to its own use and used and com
mingled the funds of its cestui que trust with its own funds or with other funds con
trolled by it in such a way as to make it impossible to ascertain the increment thereto, 
that the trustee would be liable for the legal ~te of interest where no rate is agreed 
upon, viz., 6 per cent. This claim does not appear to have been made in the plead
ings in the Newark case and was not considered in the supreme court, so that the 
measure of liability fixed in that case may not be held as a precedent for all cases. 
Again, a trustee biank in such a case may have used and commingled such money 
in such a negligent and imprudent manner as to have made little or no profit thereon; 
in such case it would seem unsafe to hold that the cestui que trust would be bbund by 
such negligence and imprudence and entitled only to such profits as resulted there
from. 

(b) In the consideration of the question as to the time from which such rate 
shall be charged, it must be noted that, (1) sections 2748 et seq. do not fix a time 
limit for transporting such monies. It may be observed, however, that in the ordi
nary course of banking in ordinary cases, this would require but a short time; (2) 
such money is subject to the control of the treasurer and not the bank. 

The liability of the bank may depend in some (if not all) cases upon its treating 
such funds as a general deposit. 

In a given case, where such funds are received and held by the bank as a special 
deposit, but not transported because of the negligence of the treasurer, no reason 
for the bank's liability is apparent. But if such bank receives such funds, according 
to law, and their transportation is delayed by reason of the neglect of the treasurer 
or the bank, and such funds are used and commingled as before stated, the time of 
such use and commingling would be the beginning of the interest bearing time. 

In another case in which may be supposed, the transportation is unreasonably 
delayed by the bank, the interest would then be charged from the beginnjng of such 
delay. But where it is the understanding between the treasurer and the bank that 
such funds are not intended as such temporary deposit and it was the understanding 
and the intention that they were to be used by the bank as a general deposit, the in
terest begins from the time of the deposit. 

These questions are noted (but not decided) for practical purposes in guiding 
your examiners in procuring pertinent facts in the process of their examinations and 
are reserved for final consideration as actual cases may arise and be submitted. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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762. 

SCHOOLS-COUNTY AND DISTRICT SUPERINTENDENTS NOT ENTITLED 
TO PAY FOR ATTENDING COUNTY TEACHERS' INSTITUTES. 

County and district superintendents are not entitled UJ pay j()T attending the rounty 
teachers' institutes. 

Cou.;~mus, Omo, November 7, 1919. 

HoN. FRANK B. PEARSON, Superintendent of Public Instruction., Columbus, Ohio. 
DEAR S1R:-Acknowledgment is made of the receipt of your request for the 

opinion of this department upon the following question: 

"Are county and district superintendents entitled to pay for attending 
a county teachers' institute?" 

Section 7870 G. C., reads as follows: 

1
'' When a teachers' institute has been authorized by the county board 

of education the boards of education of all school districts shall pay the 
teachers and superintendents of their respective districts their regular salary 
for the week they attend the institute upon the teachers or superintendents 
presenting certificates of full regular daily attendance, signed by the county 
superintendent. If the institute is held when the public schools are not 
in session, such teachers or superintendents shall be paid two dollars a day 
for actual daily attendance as certified by the county superintendent, for not 
more than five days of actual attendance, to be paid as an addition to the 
first month's salary after the institute, by the board of education by which 
such teacher or superintendent is then employed. In case he or she is un
employed at the time of the institute, such salary shall be paid by the board 
next employing such teacher or superintendent, if the term of employment 
begins within three months after the institute closes." 

Relative to the question of a district superintendent being entitled to the addi
tional compensation of 82.00 per day mentioned in section 7870 G. C., the attorney 
general in 1915 passed upon this question in opinion 749, appearing at page 1531, 
Vol. 2, 1915, the syllabus of which reads: 

"A district superintendent is not entitled to pay for attending a teachers 
institute under authority of section 7870 G. C., as amended in 104 0. L., 107." 

It is advised that section 7870 G. C. has not been amended since 1915 by any 
subsequent legislation upon this particular subject and the law at present reads the 
same as it did at the time it was construed by the attorney-general in 1915. The attor
ney-general arrived at his conclusion in such opinion upon the ground that, 

''While the provisions of said statute are general in that they apply 
to a teacher or superintendent employed by the board of education of any 
school district in the county, it will be observed that such teacher or superin
tendent must be employed by such board of education within the meaning 
of said provisions of such statute in order to be entitled to pay for attending 
said institute." 

It seems, therefore, that it was not the intention of the legislature, in amending 
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said section (7870) to extend the meaning of said provision so as to include district 
superintendents. The present attorney-general concurs in the opinion above given 
and for the reasons appearing therein. 

Coming to the question as to whether the county superintendent is e~titled to pay 
for attendmg the cou~ty teachers' institute, attention is invited to the fact that he is 
employed by the year starting on August 1st and running for a period of twelve months 
thereafter. In Opinion No. 104, issued by the Attorney-General on March 8, 1919, 
such annual salary as appearing in the contract of the county superintendent should be 
paid in twelve equal installments and therefore the county superintendent would be 
drawing his regular salary for attendance at the county teachers' institute, no matter 
what part or time of the year su~h institute might be held. Agaiii, the question arises 
as to whether the management of a county teachers' institute, the expenses of which are 
paid by the county board of education, is not one of the duties of the county superin
ten'dent in the capacity for which he was employed. It will be noted that section 7~70, 
supra, says that the daily attendance of the teachers and superintendents at the county 
teachers' institute "shall be paid * * * as certified by the county superintendent 
* * *," which would ind1cate that before such county superintendent could certify 
any teacher or superintendent as being present at such institute, he would be there 
~ersonally himself in o_rder to certify the daily attendance of others. The section in 
question seems to contemplate the paym..ent of $10.00 as maintenance for teachers 
and superintendents who might not be on the salary roll at a time wheii the teachers' 
institute is held, in which event, if they de~ire to attend such institute, they would 
be compelled to pay from their ow;n funds maintenance in attending a county teachers' 
institute at a time when they themselves were not on the pay roll, for in the majority 
of cases the teachers are paid for their work at the end of each school month, beginning 
with the school month of September, and when the school term has ended with its last 
month, they have under contract with the board of education received their last month's 
salary, in which event, during the months prior to September, that is to slty, the summer 
months in which the institute might ce held, they are not on the pay roll of any board 
of education at that particular time. 

The intention of the law seems to be to ·encourage attendance at the teachers' 
institutes and it has thus provided that those persons who are not being paid during 
the summer months shall receive this additional compensation of $10.00, that is, five 
days attendance at $2.00 per day, from the next employing board of education, to be 
paid as an addition to the first months salary by the employing board. This condition 
does not seem to apply in the case of a county superintendent of schools who receives 
his annual salary in twelve equal installments, to be paid throughout all of the months 
of the calendar year, nor does it apply, it may be said, in the case of a district superin
tendent who should be paid in the same manner, these two employes being paid as 
indicated above for their time throughout the entire calendar year of twelve months. 

It is, therefore, the opinion of the attorney-general that county and district superin
tendents are not entitled to pay for attending the county teachers' institutes. 

· Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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763. 

omo BOARD OF AD::\'.IINISTRATION-REDRAFT OF AGREK\IEXT 
'\VITH THE MASSILLON ELECTRIC AKD GAS COMPA!\'Y. 

CoLnm-cs, Omo, November 7, 1919. 

The Ohio Board of Administration, Columbus, Ohio. 
GE:NTLEMEN:-Receipt is acknowledged of your letter of recent date, enclosing du

plicate copies of a certain proposed memorandum of agreement between your board 
and the Massillon Electric & Gas Company, relative to the erection by the latter of 
an electric transmission line across state land. 

I have taken the liberty of redrafting the agreement, with the view of accomplish
ing the following things: 

"(1) Incorporating within the agreement itself a copy of the law authoriz
ing the same to be made. 

(2) Making the blue print, by definite reference, a part of the agreement. 
(3) Limiting, as does the act, the use of the line to transmission use 

only. 
(4) Following the words of the act with reference to the non-liability of 

the state for fojuries occasioned by the erection or use of the line. 
(5) Giving the state the right to revoke, upon failure of the company to 

observe any of the terms and conditions of the agreement, including the 
payment of rent. 

(6) Limiting the duration of the agreement to a period of ten years 
certain." 

Inasmuch as the act is silent as to the duration of the right authorized to be granted, 
it is thought that nothing is gained by_ the reference that "this agreement * * * 
shall continue thereafter from year to year in accordance with Ilouse B-iU No. 323,'' etc. 
At the end of ten years the agreement may, of course, be renewed. 

As redrafted, said agreement'is hereby approved as to form. 
Very respectfully, 

JOHN G. PRICE, 

A Uorney-General. 

764. 

COLLATERAL INHERITANCE TAX-WHERE TESTATOR DEVISED ALL 
HIS PROPERTY TO A AND B, HUSBAND AND WIFE, AND COLLAT
ERAL RELATIVES FOR LIFE, SURVIVOR TO SUCCEED TO WHOLE 
FOR LIFE AND REMAINDER OVER TO OTHER COLLATERAL RELA
TIVES IN FEE-TAX HOW DETERMINED. 

Where a testator devised all his property fo A and B, husband and wife, and collateral 
rel,atives, for life, the survivor to succeed to the whole for life and remainder over to other 
coUateral relatives infee, the right to succeed to the whol,e estate for life in the survivor is a 
contingent interest passing by the will in addition to the half i~terest for life passing to each 
of the life tenants as a t·ested interest. The t·esting of such contingent intered comltilules 
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a new inheritance taxable under the collateral inheritance tax law in addition to the original 
life estate. 

COLUMBUS, Omo, November 8, 1919. 

HoN. CHARLES G. WHITE, Prosecuting Attorney, Batavia, Ohio. 
DEAR Srn:-1 have your letter of recent date requesting opinion of this depart-

ment as follows: · 

"One M. E. B., of Clermont county, died in October, 1918, her will was 
duly probated on October 21, 1918. Under the provisions of her will she left 
all her money to J. J. U. and M. J. U. for life, with the further provision that 
should one of them die the survivor should hold the entire estate for life. 
Upon the death of both of these parties the estate was to go to eight nieces 
and nephews in fee. J. J. U., one of the holders of the life estate died several 
months ago, and after the will was probated, therefore, of course, enjoying 
for at least a few months the life estate of half of this property. 

The question now comes up as to the payment of the inheritance tax. 
The appraisement of the estate was $6150.00. The bona fide debts of the 
estate amount to $1195.82. There was no personal property and the executrix, 
who happens to be one of the life tenants, M. J. U., paid all the debts out of her 
own personal funds. It is admitted, of course, that she could have sold the real 
estate to pay these debts, but she did not elect to do so. 

After the payment of the debts there was left in the estate $4954.18. The 
life interest of M. J. U., she being 64 years of age, was $1114.69, and after 
deducting the $500.o·o exemption, left an amount on which she was to pay 
an inheritance tax of $614.69. 

The life estate of J. J. U, he being 67 years old, amounted to $1016.65. 
Taking the $500.00 exemption from this, left $516.65, on which he was to pay 
inheritance tax. 

The probate judge seerr.s to think that, in addition to the payment of this 
tax, M. J. U., on account of the death of J. J. U., when she inherited a life 
estate in all the property, should pay an additional tax on that part which 
she inherited by reason of the death of J. J. U. 

In other words, the court claims that Mrs. U. should pay an inheritance 
tax on her life estate in one-half of the property, and Mr. U. should pay an 
inheritance tax on his half of the property, and in addition Mrs. U. should 
pay inheritance tax on the half which she is now entitled to on account of the 
death of Mr. U. 

The attorney for the executrix claims that the last named item of tax 
should not be paid, claiming that the tax having been paid on the whole estate, 
to-wit, the two halves, it will make a double taxation to charge for three parts. 

Willtyou kindly advise me whether this estate should pay on the half inherit
ed by Mrs. U., the half inherited by Mr. U., and also if Mrs. U. will have 
to again pay an inheritance tax on the half she gets by reason of the death of 
Mr. U.7" 

It appears from your statement of facts that all the events mentioned occurred 
before the ·present inh~ritance tax law went into effect on June 5, 1919. These ques
tions are therefore all to be solved by the application of the former collateral inherit
ance tax law. 

I may say at the outset that the old collateral inheritance tax law contains no 
specific provision to govern such a case, except the one providing generally how the 
value of life estates shall be computed. 

In the case under consideration it would app'ear that· the life estates created by 
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the will might be described as life tenancy in common or joint tenancy (the distinc
tion between the two being immaterial for present purposes) for the joint lives of the 
husband and wife, with a contingent survivorship by way of remainder for life. In 
other words, each of the takers had a life interest which was vested as of the death of 
the testator, and the survivor was to have a life interest contingent upon the fact of 
survivorship. 

Under the old law contingent estates, especially those which were wholly con
tingent, could not be appraised and taxed until the contingency happened. It appears 
in this instance, however, the contingency has happened before the necessity for de
termining the tax has arisen, in that the husband has died. The wife therefore ap
pears as the survivor who acquires a life estate in the whole and therefore an enhance
ment in value of the life estate which she theretofore had, which was a half interest 
only, by reason of the death of her husband. This is a new succession upon which it 
is proper, as the probate judge has ruled, to collect an additional tax. 

I have not made computations to verify the correctness of the probate jµdge's 
assessment of the initial life estates. Assuming, however, that such initial assess
ments were upon the theory that the husband had a life estate in a half interest, joint 
or in common, and the wife also a life estate in a half interest, both of which were 
vested as of the death of the testator, the assessment of such life interests and the 
payment of taxes thereon would leave unassessed and untaxed the new interest which 
the wife acquired by the death of her husband. It would not be double taxation either 
in law or in fact to tax the wife for this newly acquired interest. 

You are advised, therefore, that in principle the probate judge's view of the case 
is correct, though no opinion is expressed as to the correctness of the valuations. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

765. 
INHERITAKCE TAX-WHERE THE CCODYEAR TIRE AXD RCBBER 

COMPANY OF AKROX DECIDES TO REDEE:.\I AN ISSUE OF ITS 
PREFERRED STOCK AT FIXED PRICE-S"CCH TRANSACTION 
NOT WITHIN PURVIEW OF SECTIOX 5348-2 G. C. OF INHER
ITAXCE TAX LAW. 

Where a c&poration decides to redeem an issue of its preferred stock C'l a fixed price, 
and gives notice thereof and makes arrangements with a financial institution lo pay out 
money necessary to redeem the issue if the shares are prejerred, the act of such trust com
pany in paying out cash for the shares of redeemed stock is not a transaction within the 
purview of section 5348-2 G. C., a part of the inheritance lax law, requiring notice to be 
given to the tax commisbion of Ohio and consent on the part of that commission to such 
transaction, etc. 

CoLmrnus, Omo, Xovember 8, 1919. 

Tax Cmnmission of Ohio, Columbus, Ohio. 
GENTLEllEN:-I acknowledge the receipt of your letter of recent date quoting 

the following communication to the commission on the part of the Goodyear Tire & 
Rubber Company: 

"The Goodyear Tire & Rubber Company of this city is redeeming an 
issue of preferred stock, the redemption to be made on Xovember 1st of 
this year. 
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The Ohio Savings & Trust Company, also of this city (Akron) is acting
for the Goodyear Tire & Rubber Company in the redemption of this preferred 
stock. The certificates of stock will be, when presented to the Ohio Sav
ings & Trtist Company, redeemed by the payment of money therefor. Some 
of the certificates of preferred stock will be iri the hands of the representatives 
of deceased persons, and inqU:iry is therefore made as to whether the Ohio 
Savings & Trust Company may safely pay to the representatives of the de
ceased, the money represented by the stock certificate. 

The inquiry, of course, arises out of section No. 5348-2, General Code, 
being a part of the new inheritance tax law. 

The Trust Company is of the opinion that this transaction does not con
stitute a delivery of assets or property belonging to the decedent, but that it 
is a conversion by the representatives of the deceased of an asset of the de
ceased into another form. We request, therefore, that you inform us at your 
very earliest convenience as to whether or not the Trust Company may accept 
the certificates of stock presented by representatives of deceased persons, 
and pay them the redemption price therefor, or whether the Trust Company 
must retain from the redemption price, a sufficient amount to pay the inher
itance tax. 

It is further requested that if it be the holding of your commission that 
such tax must be retained under the law, you give to the Ohio Savings & 
Trust Company consent to pay to the repi:esentatives of deceased persons, the 
redemption price for the preferred stock to be redeemed by the Trust Com
pany, the consent of your department being authorized by the provision of 
section No. 53411-2." 

You request the advice of this depa,rtment as to the proper procedure and as to 
the duties impbsed on the Ohio Savings & Trust Company by the section of the in
heritance tax law to which reference is made. 

The letter quoted above is susceptible to two interpretations with respect to the 
nature of the arrangement between the trust company and the corporation. Under 
one of such possible interpretations the trust company wou1d have a general deposit · 
of the corporation commingled with its other assets, and would have agreed merely 
as agent of the corporation to iedeem the stock in question and charge the account of 
the corporation with the payments thus made. Under the other interpretation the 
trust company would be the depositary of a special fund, set apart by the corpora
tion out of its assets for the specific purpose of retiring this stock. 

In the one case the relatiort between the trust company and the corporation would 
be purely that of debtor and creditor as to the moneys on deposit, and of agent and 
principal as to the duty to retire the stock. There would be no trust in the technical 
sense of the word, either for the corporation or for the stockholders. The assets sub
ject to be paid over to the stockholders would be in' the legal sense ar:isets of the trust 
company itself. Even in the strict equitable sense they would be its assets. But 
if in such ;iew they might be regarded as the assets of any one other than the trust 
compariy, . they would have to be regarded as those of the corporation. It would 
be impossible in any view to regard the moneys as assets of the stockholders. Hence, 
the statute would not apply. 

In the other possible view of the case the special deposit above described would 
constitute a trust, but a trust primarily for the benefit of the corporation. The assets 
in the possession of the trust company would then be, in the equitable sense at least, 
assets of the corporation devoted by it to the particular purpose of redeeming the 
stock. 

The question would then arise as to whether or not such an arrangement would 
constitute a trust for the benefit of the stockholders in such a sense as that the assets 
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in the possession of the trust company .could be regarded as assets belonging to the stock
holders, and the redemption of the stock as a transfer of such assets to the stockholders. 

In connection v,:ith this question it must be remembered that a resolution to re
tire stock has the effect of terminating many of the incidents at least of the relation 
of stockholder and corporation. The right to dividends ceases, as does the right, 
if any, to participate in the internal management of the corporation. The situation 
becomes analogous to that arising between a vendor and a vendee under a contract 
of sale and purchase subject to conditions which have occurred. It is assumed, of 
course, in the discussion of this question that the stock has been issued under statu
tory provisions similar to those obtaining in Ohio, so that a subscription for or pur
chase of a share of stock gives rise not only to the relation of stockholder and corpo
ration until the redemption takes place, but also to an executory contract between 
the corporation and the holder of the stock looking to the purchase of the share on or 
after a day certain., at the election of the corporation aqu at a fixed price. This op
tion being exercised by the corporation, the stockholder ceases to be such in the full 
sense of the word and becomes merely a person having a right to offer the certificate 
to the corporation for purchase by it; and the corporation becomes bound by its own 
action to purchase the stock when offered at a particular price. 

In this view of the case the trust, if any, can be regarded as nothing more than 
a trust for the discharge of an executory contract of purchase. The fund to be used 
for this purpose cannot be regarded as belonging beneficially to the holders of thP 
retired stock in proportion to their several interests therein, because in order to avail 
themselves of whatever right they may have to participate in that fund the holders 
of the retired stock will be obliged to part with their certificates, which now consti
tute choses in action in the sense that they evidence a claim to a matured contract of 
purchase. 

Previous opinions of this department have laid down the principle that pay
ment by a debtor to the estate of a deceased creditor of a cl:Jim due that estate can
not be regarded as a delivery or transfer of assecs within the meaning of section 5348-2 
G. C., for the reason that the asset of the estate consists of the duty to pay, which 
is known as a "credit" in the hands of the e;,taLe. The specific mo;ney which may 
be in the possession of the debtor an'.d by him intended to meet the claim when pre
sented belongs to him ::.::d is ~o be 'wed by him in dischr.1·ging {he c:!.ebt; it tloC;s not 
belong to the creditor. This principle applies a fortiori to the present case where 
the "asSet belonging to the decedent" is evidenced in the tangible form of a certifi
cate of stock which has been called in. What actually takes place is that this asset 
is liquidated; and its liquidation does not constitute a transfer of assets on the part 
of the corporation nor any agent or trustee of it. 

For all these reasons it is concluded that on neither possible interpretation of 
the letter which is quoted in the commission's request for opinion would the ret4"e
ment of the stock in question through the agency of the trust company be a trans
action which would require the giving of notice to the tax commission and its con
sent in writing thereto, in order to avoid the liability of the trust company for in
heritance taxes. 

Respectfully, 
JOHN G. PRICE, 

.Attorney-Generol. 
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766. 

DITCHES-WHEN PROCEEDIKG FOR CLEAKING DITCH BEGUN UNDER 
FORMER SECTION 6691 ET SEQ. G. C. REPEALED, 108 0. L. 926-TO 
BE COMPLETED ACCORDING TO REPEALED SECTIONS. i"'YP'!j 

By virtue of section 26 G. C.; a '{JToceeding for cleaning a ditch begun under former 
sections 6691, et seq., G. C., repealed as of October 10, 1919, 108 0. L. 926, is to be 

-
com
-

pleted in the manner pointed out in said repealed sections. 

COLUMBUS, Omo, November 8, 1919. 

HoN. EowARD GAUDERN, Prosecuting Attorney, Bryan, Ohio. 
DEAR Srn-Your Jetter of recent date is received, reading as follows: 

"A ditch in Jeffe1son township, this county, established heretofore_. was 
apportioned by the town,shlp ditch supervisor for a 'clean out' more than 
one year ago. PracticalJy aIJ of the work was done promptly, but two dif
ferent sections were left uncompleted at the time the new ditch law went 
into effect. 

Will you kindly advise whether the old trustees or ditch supervisor 
have any present authority to carry out their original orders?" 

The matter of the appointment and duties of township ditch supervisor was 
provided for by former sections 3366 to 3390 G. C. Among these sections was sec
tion 3389, reading as follows: 

"The township ditch supervisor shall have the supervision of all town
ship and county ditches in his township. He shall clean them out and keep 
them in repair as provided by law and shall perform such other duties as 
are imposed upon him by law." 

The matter of cleaning and keeping in repair of township ditches was provided 
for by former sections 6691 to 6726 G. C. These sections, in brief, provide that the 
township ditch supervisor of the township through which a ditch runs, shall divide 
it into working sections and apportion the sections to landowners, corporate roads, 
railroads, township and county according to the benefit received, whereupon such 
landowners and others interested are charged with cleaning out their respective "work
ing sections." The right is given a Ian.downer dissatisfied with his apportionment, 
to file a protest with the township trustees, and the right is also given of an appeal 
to the probate comt from the proceedings of the trustees. 

By sections 6705, 6706 and 6707 it is provided in substance that if the persons 
to whom "working sections" are apportioned, refuse to clean or keep them in repair, 
the ditch supervisor may let to the lowest responsible bidder the work of cleaning 
them, and certify the cost of said work to the county auditor, whereupon the amount 
assessed attaches as a lien upon the affected land. All costs certified to the county 
auditor are to be collected by the county treasurer and paid over to the treasurer 
of the township for ui,e as township ditch ·funds. 

In an opinion of this department (No. 447) .dated June 30, 1919, directed to Hon. 
Haveth E. Mau, prosecuting attorney, Dayton, Ohio, the two series of sections above 
referred to were considered and their history reviewed. The conclusion reached 
was that the two series were to be construed together. 

All of said sections were expressly repealed by the new ditch Jaw, known as amended 
senate bill No. 100 (108 0. L., 926) effective October 10, 1919. In the new law pro-
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vision is made by sections 64 to 67 for the cleaning of ditches under the supervision 
of the county commissioners, and for an assessment of the cost against lands originally 
assessed for the construction of the ditch, except that in the case where no record 
of the original assessment has been preserved, then the assessment is to be made ac
cording to benefits, etc. 

The answer to your question turns on the fact whether the steps directed to be 
taken by said repealed sections constitute a proceeding within the meaning of sec
tion 26 G. C. That section reads: 

"Whenever a statute is repealed or amended, such 1epeal or amendment 
shall in no manner affect pending actions, prosecutions, or proceedings,_ civil 
or criminal a-r.d when the repeal or amendment relates to the remedy, it shall not 
affect pending actions, prosecutions, or proceedings, unless so expressed, nor 
shall any repeal or amendment affect causes of such action, prosecution, or pro
ceeding, existing at the time of such amendment or repeal, unless otherwise 
expressly provided in the amending or repealing act." 

While it was at one time a matter of doubt whether said section had application 
to proceedings other than judicial proceedings, that doubt was disposed of by the 
supreme court in the case of Cincinnati vs. Davis, 58 0. S. 225-a cii,se involving the 
validity of an assessment for the improvement of an alley. The principal objection 
to the assessment was that the ordinance for the improvement was not adopted by 
the proper municipal body in that it was adopted by the board of legislation, when 
as claimed, it should have been adopted by the board of administration in accord
ance with an act of the legislature giving jurisdiction to the latter board as to im
provements of the character there involved, which act of the legislature was passed 
subsequently to the beginning of the improvement proceedings by the passage of 
resolution of necessity by the board of legislation. The court in the course of its 
opinion holds said section 26 (then known as section 79 R. S.) to be applicable, and 
disapproves the case of Commissioners vs. Green, 40 0. S., 316, in so far as the latter 
case held said section applicable only to judicial proceedings. The syllahus in the 
Cincinnati case reads as follows: 

"Where a resolution, <l,eclaring the necessity of the improvement of an 
alley, is made by the proper board of a city, at the time the resolution is 
adopted, the subsequent amendment of the law, whereby the making of such 
improvements as to alleys of a certain width, is conferred on another board, 
does not work a discontinuance of the pending proceeding, though it be of 
such an alley; and the improvement should be prosecuted to completion by 
the board that adopted the resolution, unless otherwise expressly provided 
in the amendment." 

The various steps provided under the repealed btatutes for the cleaning of a given 
ditch are so related as to give them the character of a "proceeding." It is well to bea1 
in mind also that the matter of assessment lien is involved and that speaking gener
ally, the steps pointed out by the applicable statutes must be strictly followed in order 
to give validity to such assessment. For these reasons the case of Cincinnati vs. 
Davis is in point, and in answer to your inquiry, leads to the conclusion that the re
pealed statutes are applicable to your situation and that the township trustees and 
ditch supervisor retain their authority to the extent that the proceeding for cleaning 
out the ditch in question should be completed under their supervision, in the manner 
pointed out in the repealed statutes. 

It is true that in the Cincinnati case the amendment there in question, so far as 
is shown in the report of the case, did not operate to discontinue the existence of the 
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board of legislation; whereas, by the terms of the new ditch law all statutes relating 
to the office of ditch supervisor, and conferring power on the township trustees in the 
matter of cleaning ditches, are expressly repealed. However, such distinction can
not be accepted as ground for holding section 26 inapplicable in the present instance, 
because that section in terms states that a "repeal or amendment shall in no manner 
affect pending * * • proceedings;" thus making plain that all official author
ity necessarily involved in the pending proceeding is continued in force for the purpose 
of completing the proceeding. 

You are therefore advised in answer to your inquiry that the township trustees 
and ditch supervisor have authority to carry out their original orders, provided that 
such orders were, when made, in accordance with the steps pointed out by the statutes 
then in force. 

Respectfully, 
JOHN G. PRICE, 

Atturney-General. 

767. 

APPROVAL, BOND ISSUE, MORGAN COUNTY, IN THE SUM OF $27,000. 

Industrial Commissian of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, November 11, 1919. 

768. 

DISAPPROVAL, BOND ISSUE IN CLARK COUNTY IN THE SUM OF 
$11,000.00-PURCHASE LAND AND CONSTRUCT SCHOOL BffiLD
ING. 

Coun.rnus, Omo, November 11, 1919. 

Industrial Commissian of Ohio, Columbus, Ohio. 

Re Bonds of Springfield township rural school district of Clark county, Ohio, 
in the amount of $11,000.00, to purchase land and construct a school building, 
being 22 bonds of $500.00 each. 

GENTLEMEN:-! have examined the transcript of the proceedings of the board of educa
tion and other officers of Springfield township rural school district relative to the above 
bond issue and herewith decline to approve the validity of said bonds for the following 
reason: 

Section 7629 G. C., under authority of which these bonds are issued, is as follows: 

"The board of education of any school district may issue bonds to obtain 
or improve public school property, and in anticipation of income from taxes, 
for such purposes, levied or to be levied, from time to time, as occasion re
quires, may issue and sell bonds, under the restrictions and bearing a rate 
of interest specified in sections seventy-six hundred and twenty-six and 
seventy-six hundred and twenty-seven. The board shall pay such bonds and 

https://11,000.00
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the interest thereon when due, but provide that no greater amount of bonds 
be issued in any year than would equal the aggregat~ of a tax at the rate 
of two mills, for the year next preceding such issue. The order to issue bonds 
shall be made only at a regular meeting of the board and by a vote of two-thirds 
of its full membership, taken by yeas and nays and entered upon its journal." 

It "ill be noted that the last paragraph of this section provides that the order to 
issue such bonds can only be made by a vote of two-thirds of the full membership of 
the board of education. The transcript reveals that the board of education of Spring
field township rural school district is composed of five members. The clerk of the board 
recites in his certificate attached to the transcript that four of these members were 
present at the opening of the board meeting at which the bond resolution was adopted, 
but that one of the four members present, Mr. Driscoll, was called away from the meet
ing before the vote was taken, leaving only three members to vote for the adoption 
of the resolution. 

The provisions of section 7629, above referred to, are mandatory and the board of 
education is without authority to issue bonds under said section except by a vote of 
not less than four of its members at a regular meeting. 

I am, therefore, of the opinion that said bonds do not constitute valid and binding 
obligations of the school district and advise you not to accept the same. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

769. 

APPROVAL OF BOND ISSUE FOR ROAD IMPROVE:\1ENT IN PICKAWAY 
COUNTY. 

HON. A. R. TAYLOR, State Highway Superintendent, Columbus, Ohio. 

Counrnus, Omo, November 13, 1919. 

770. 

APPROVAL, FINAL RESOLUTIONS FOR ROAD IMPROVEMENTS IN MAR
ION AND PORTAGE COUNTIES. 

CoumBus, Omo, November 13, 1919. 

Hox. A. R. TAYLOR, State Highway Commissioner, Columbus, Ohio. 

771. 

APPROVAL, ARTICLES OF INCORPORATION OF THE CELINA MUTUAL 
CASUALTY CO:\IPAXY. 

Hox. HARVEY C. S:uITH, Secretary of Stale, Columbus, Ohio. 

Counrnus, Omo, Xovember 13, 1919. 
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772. 

APPROVAL, FINAL RESOLUTION FOR ROAD IMPROVEMENT IN JACK-
SON COUNTY. . 

HoN. A. R. TAYLOR, Stat'? Highway Commissioner, Columbus, Ohio. 

COLUMBUS, OHIO, November 14, 1919. 

773. 

APPROVAL, CONTRACT OF SECRETARY OF AGRICULTURE WITH HEN
DERSON BROTHERS OF CHAGRIN FALLS, omo, FOR CONSTRUCTION 
OF ADDITION TO CHAGRIN FALLS FISH HATCHERY. 

COLUMBUS, OHIO, November 14, 1919. 

HoN. N. E. SHAw, Secretary of Agriculture, Columbus, Ohio. 
DEAR Sm:-You have submitted to me for approval, as per section 2319 G. C. 

(107 0. L. 455), a contract between the state of Ohio, per the secretary of agriculture, 
and Henderson Brothers of Chagrin Falls, Ohio, calling for the construction of an ad
dition to the Chagrin Falls fish hatchery. You have also submitted the bond cov
ering said contract. 

Having before me the certificate of the auditor of state that there are funds in 
the appropriation heretofore made for the purpose set forth in said contract, suffi
cient to cover the amount payable thereunder, and being satisfied that the contract 
and bond are in accordance with Jaw, I am this day certifying my approval thereon. 

I have this day filed said contract and bond with the auditor of state. All other 
papers submitted. to me in this connection I am returning to you herewith. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

774. 

APPROVAL, BOND ISSUE, HURON COUNTY IN THE SUM OF $40,500.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLmrnus, OHio, November 14, 1919. 

775. 

APPROVAL OF ABSTRACT AND DEED FROM CHARLES S. BRUNEY AND 
WIFE TO STATE OF OHIO, CERTAIN PREMISES IN PERRY COUNTY. 

CoLUMBus, OHIO, November 14, 1919. 

The Ohio Board of Administration, Columbus, Ohio. 
GENTLEMEN:-There was recently submitted to this department an abstract 

of title covering the following described pre'mises, accompanied with request that 
the same be examined with reference to the state of said title: 

https://40,500.00
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Situate in the county of Perry, in the state of Ohio, and in township of 
Jackson and bounded and described as follows: 

Being part of the northwest quarter of section five (5), township fifteen 
(15), range sixteen (16): Commencing at a point where the county road inter
sects the B. & 0. railroad; thence east nineteen (19) rods and fourteen (14) 
feet to a stone in the half-section line; thence north thirty (3Q) rods and 
thirteen (13) feet to a point; thence west twenty-seven (27) rods to the B. & O. 
railroad; thence south along said railroad thirty (30) rods and thirteen (13) 
feet to the place of beginning, containing five (5) acres, more or less, excepting 
therefrom the following described parcel, to-wit: . 

Commencing at a stone in the quarter section line 327½ feet east of the 
B. & 0. railroad; thence north thirty (30) rods and thirteen (13) feet to a 
point; thence west 298½ feet; thence south thirty (30) rods and thirteen (13) feet; 
thence east 249½ feet to the place of beginning, containing three (3) acres, 
more or less. 

There was also submitted with said abstract a proposed deed from Charles S. 
Bruney and wife to the state of Ohio for my approval. 

Upon examination of the abstract, which is dated October 27, 1919, together 
with the subsequent deeds attached evidencing the continuation of chain cf title, 
I find it discloses titl'e to the premises above desflribed in said Charles S. Bruney. 
The abstract is not entirely satisfactory from the standpoint of description of the prem
ises in that there are occasional discrepancies in the courses an,d distances marking 
the boundaries, particularly in the sheriff's deed executed in pursuance of the pro
ceeding for par'ti.tion of the estate of Enos Goble, deceased, and in the record of said 
proceeding, as appears at sections 17 to 27 of the abstract. 

However, these discrepancies are not considered to be probably indicative of a de
fective title, inasmuch as the several descriptions are sufficiently in accord to identify 
the property and the discrepancies are obviously merely typographical. 

As before indicated, the description embodied in the record of said partition proceed
ing and the sheriff's deed executed in pursuance or the judgment in sairl <':tuPe evidences 
the most marked departure from the original description or the premises as shown in 
the preceding chain or title, but this infirmity is materially lessened by supplementing 
the description by courses and distances with certain location of the property by metes 
and bounds, which is consistent with the location shown in the earlier chain of the 
title. 

Further, the inaccuracies of the description are shown to have been later remedied 
by the embodiment of practically the same identification of boundaries as embraced 
in the earlier deeds, so that I am not inclined to reject the evidence of title as defec
tive in this respect. 

Some other irregularities aie noted in the abstiact of the title in that the execu
tions of certain of the conveyances were informal and that grants of rights of way for 
railroad purposes are not specific in point of location, but the lapse of time has cured 
the most, if not all, of the i.rregul~ities which are observed. 

It is reported that the1e are no liens against the p1emises except a mortgage for 
$1,900, executed by the present holder of the legal title, Charles S. Bruney, to his 
predecessor in title, which mortgage, however, I am informed, is to be assumed by 
the state, as a credit against the purchase price. 

The taxes for the year 1919 are not shown to have been paid and arn the1efore 
a lien against said premises. 

The deed for conveyance of said premises to the st~te of Ohio by said Charles 
S. Bruney and wife is found to be in proper form and substance for vesting the title 
of the grantors in the state, subject to taxes for. the year 1919 and the mortgage lien 
of $1,900 above mentioned, which conveyance is made with the reservation of right 
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to obtain water from said premises granted to Jefferson :\Iiddaugh, his heirs and assigns, 
by condition of a prior deed in the chain of title. 

You are therefore advised that subject to the mortgage lien and lien for taxes 
and water rights above enumerated, the abstract discloses legal title to the premises 
involved in Charles S. Bruney upon the date of its examination and that the deed 
submitted with said abstract and executed by said Charles S. Brun,ey and Isabelle 
A. Bruney, his wife, is approved as a conveyance of said premises to the state of Ohio. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

776. 

COMMOM PLEAS JUDGE-COUNTY COMMISSIONERS ARE WITHOUT 
AUTHORITY TO PROVIDE PERMANENT OFFICE FOR JUDGE 
OUTSIDE OF COURT HOUSE. 

The commissioners of Hocking county are without authority to 'JYT'Ovide a permanent 
office for the judge of the common pleas court outside of the court house. Sections 2418 
and 2419 G. C. 

CoLUMBus, Omo, Xovember 15, 1919. 

HoN. EuaENE WRIGHT, Prosecuting Attorney, Logan, Ohio. 
DEAR Srn:-Your letter of recent date in whidh you state that there is not suf

ficient office room in the county court house to supply an office for the common pleas 
judge, and inquiring whether or not the county commissioners hJl,ve authority to rent 
an office outside of the 'court house for such purpose, was duly received. 

I note your statement that you are inclined to the opinion that the common pleas 
judge is a county officer, and that therefore the county commissioners are warranted 
by section 2419 G. C. in providing him an office outside the court house. 

Section 2419 G. C., as recently amended, provides, among other things, that 

"A court house, jail, public comfo1t station, offices for county officers and 
a'n infirmary Ehall be provided by the commiEsioners when in their judgment 
they or a·ny of them are needed." 

Whether or not a judge of the court of common pleas is a state or county officer 
has been the subject of considerable discussion in this state. In 1906 Annual Report 
of the Attorney-General, page 293, he was held to be a state officer; in 1918 Opinions 
of the Attorney-General, Vol. I, page 756, the opinion was that he is a state officer 
"for most purposes," but a county officer for the purposes of the primary election laws. 
In State vs. Rafferty, 26 Ohio Dec., 371, the common pleas court of Henry county 
reached the conclusion that he is not a state officer, but an officer who acts in a dual 
capacity, partly for the state and partly for the county in which he is elected; but • 
when the case reached the court of appeals (27 Ohio Cir. 569), that court considered, 
and also decided it on the theory, that the judge was a state officer, upon whom certain 
non-judicial duties local in nature and effect had been imposed, and I am of the same 
opinion. The question in the case, as stated by the court, was whether the legisla
ture may impose upon purely state officers duties which in their nature and effect 
are local to counties, and require the counties to contribute to the expense thereof 
from funds raised by taxation wholly within such counties. The question was answered 
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in the affirmative. A list of the non-judicial duties imposed upon judges of the common 
pleas court is set out in the opinion. . 

Under the law of this state (sections 2418 and 2419 G. C.), the proper building 
in which to hold court and discharge judicial functions is the court house, which the 
commissioners are expressly authorized to provide at the permanent seat of justice 
in the county. A court house has been provided for Hocking county and is now fit 
for occupancy. That being the case there is no authority vested in the commissioners 
to expend public funds in providing and maintaining a place for judicial purposes 
elsewhere, whether it be denominated a court room, judge's chambers, or judge's 
office. This conclusion is also justified by section 2418 G. C., which confers authority 
upon the commissioners to provide temporary quarters for the court, viz.: "Until 
proper buildings are erected for the permanent seat of justice in a county, the com
missioners shall provide a suitable place for holding the courts thereof." 

It is not intended to hold, either expressly or by implication, that the commis
sioners are without authority to provide temporary quarters at the permanent seat of 
justice, when the county is without a court house, or where the court house that has 
been provided is unfit for occupancy or is undergoing repairs. No such situation 
exists in Hocking county. The present condition arises solely by reason of the fact 
that the county officers have been given precedence over the court in the matter of 
providing offices in the court house, whereas the preference should have been in favor 
of the court, and outside offices, if necessary, provided for such of tlie other officers 
as may not be required to have offices in the court house. 

Since the question under consideration involves the authority of the commissioners 
to expend public funds in providing a permanent office for the judge outside of the court 
house, and their right to do so is based solely upon the ground that there is not suffi
cient room in the court house for the purpose by reason of the fact that the available 
office space has been assigned to the county officers, the line of cases referred to in 
15 Corpus Juris, p. 898, and in 11 Cyc., p. 738, to the effect that it is not essential in 
all cases to the validity of court proceedings that court be held in the court house, 
are not in point. 

It may be contended that the judge when discharging some of the non-judicial 
duties imposed upon him by law may be acting as a county and not as a state officer, 
and that the commissioners would be warranted in providing him an office to be used 
for such purposes outside the court house. The contention is plausible, but not sound. 
The law, as already pointed out, has made provision for a court house which, when 
erected, is the proper building in which to hold court and discharge judicial duties, 
and where court should be held and judicial duties discharged, excepting only when 
the building has become unfit for occupancy or is undergoing repairs, in which latter 
event temporary quarters may be provided elsewhere. The court house having been 
provided, it must be held that the legislature did not contemplate or intend that a 

separate office or room be provided away from the court house for the use of the judge 
in discharging his non-judicial duties, but rather that he use the judicial office for such 
purposes whenever necessary. 

Respectfully, 
JoHN-G. PmcE, 

AttQTney-General. 
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777. 

OLEO:\fARGARINE CONTAINING COWRING MATTER-MANUFACTURE 
OF SAME IN OHIO FOR SALE IN OTHER STATES, UNLAWFUL
SEE SECTION 12733 G. C. 

The manufacture in Ohio of oleomargarine containing cowring matter, al,though 
manufactured exclusirely fer sale in other states, is made unlawful by section 12733 of the 
General Code. 

COLUMBUS, Omo, November 15, 1919. 

HoN. THOMAS C. GAULT, Chief, Bureau of Dairy and Foods, Columbus, Ohio. 
DEAR Sm :-Your letter of recent date inquiring whether or not section 12733 

G. C. prohibits the manufacture of ·colored oleomargarine in this state exclusively 
for sale outside the state, was duly received. 

The section reads as follows: 

"Section 12733. Whoever manufactures oleomargarine which contains 
methyl orange, butter-yellow, annatto, aniline dyes or other coloring matter, 
shall be fined not less than one hundred dollars nor more than five hundred 
dollars, and, for each subsequent offense, in addition to the above fine, may 
be imprisoned not more than ninety days." 

Section 12733 G. C. was originally a part of an act passed May 6, 1894 (91 0. L. 
274), to prevent fraud and deception in the manufacture and sale of oleomargarine. 
The constitutionality of the act was sustained in State vs. Capital City Dairy Co., 
62 0. S. 315, as a valid exercise of the police power of the state, and the judgment 
of the state court was affirmed by the supreme court of the United States in Capital 
City Dairy Co. vs. State, 183 U. S. 238. 

It has been suggested that if the st.atute prohibits the manufacture in this state 
of colored oleomargarine exclusively for sale outside of Ohio, it imposes a direct and 
unwarranted burden upon interstate commerce, and i~ therefore unconstitutional. 

That .the power granted to congress by the federal constitution "to regulate com
merce with foreign nations, and among the several states, and -v,;th the Indian tribes" 
(Art. I, Sec. 8, Ch. 3) confers no authority upon congress to control the states in the 
exercise of their police power over local trade and manufacturing, has been sustained 
by the federal supreme court in a long line of cases. One of the latest decisions is that 
of H'.lmmer vs. Dagenhart, 247 U. S. 251, commonly referred to as the child labor act 
case, in which the court at pp. 273 and 274 said: 

"The grant of power to congress over the subject of interstate commerce 
was to enable it to regulate such commerce, and not to give it authority to 
control the states in their exercise of the police power over local trade and 
manufacture. The grant of authority over a purely federal matte.r was not 
intended to destroy the local power always existing and carefully reserved 
to the states in the tenth amendment to the' constitution." 

The point for decision, however, does not, in my opinion, involve either inter
state or intrastate commerce, nor the power of congress under the commerce clause 
of the federal con.,stitution, for the reason that the question for determination is not 
the abstract right to transport colored oleomargarine from Ohio to other states, or 
the 1ight to sell it within the latter ~tates, but the right to manufacture it in this state 
for such purposes. 

The fact that it is intended, after an article has been manufactured in this state, 
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to transport it to other states for sale, or that it is manufactured for the exclusive 
purpose of being transported to and sold in other states, presents no question calling 
for the application of the commerce clause of the federal constitution, because manu
facture is not commerce, and neither the intention of the manufacturer nor the pur
pose for which he manufactures an article can make it such. ::.\fanufacture and com
merce are distinct and independent things. As was tersely said in United States vs. 
Knight Co., 156 U.S. 1, "Commerce succeeds to manufacture and is not a part of it." 
The distinction, or independent character of each, was also emphasized by the same 
court in Capital City Dairy Co. vs. State, supra, as follows: 

"All the acts of the corporation which were comblained of related to 
oleom:i,rgarine manufactured by it in the state of Ohio, in violation of the 
laws of that state, and therefore operated on the corporation within the state, 
and affected the product manufactured by it before it had become a subject of 
interstote commerce." 

In Hammer vs. Dagenhart, supra, the court at page 272 used the following lan
guage: 

"The making of goods t nd the min.ing of coal are not commerce, nor 
does the fact that these things are to be afterwards shipped or used in inter
st:J.te commerce, make their production a part thereof. Railroad Co. vs. Yur
konis, 238 U. S., 439. Over interstate transportation, or its incidents, the 
regulatory powe1 of commerce is ample, but the produhion of articles, in
tended for interstate commerce, is ll matter of local reg;lation." 

"If it were otherwise," said Mr. Justice Day in Harrmcr ve. Dagenhart, supra, 
pp. 272, 273, "all manufacture intended for interstate shipments would be brought 
under federal control to the practical exclusion of the authority of the states, a result 
certainly not contemplated by the framers of the constitution when they voted in 
congress the authority ~o regulate commerce amqng the states." 

The language of Mr. Chief Jubtice Fuller in U. S~ vs. Knight Co., i;:upra, covers 
not only the case of a manufacturer who intends to ship and sell his product outside 
the state, but also where the product is manufactured exclusively for that purpose 
and is particuJarly pe1tinent, viz.: 

"The fact that an article is manufactured for export to another state, does not 
of itself make it an article of interstate commerce, and the intent of the manufac
turer does not determine the time when an article or product passes from the 
control of the state and belongs to congress." 

And in the earlier case of Kidd vs. Pearson, 128 U. S. 1, it was held that the Iowa 
statute prohibiting the manufacture within the state of intoxicating liquors except 
for certain specified purposes, but for no other--1'!ot ei-en for the purpose of transporta
tion beyond the limits of the state-was within the police power of the Btate, and that 
one who manufactmed liquors exclusively for tiansportation and sale outside the state 
was within the prohibition of the statute. The court distinctly recognized and applied 
the rule that the fact that an article is manufactured for export to another state does 
not make it an article of interstate commerce. 

See. also, Diamond Glue Co. vs. Glue Co., 187 U. S. 611, to the effect that the 
fact that a portion of a contract involves interstate commerce, does not bring the part 
relating to the manufacture of the particular article involved within the commerce 
clause of the federal constitution. 

Commerce does not begin, according to the decision in the celebrated case of Coe 

13-Yol. n-A. o. 
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vs. Errol, 116 U. S. 517, until goods are committed to the common carrier for trans
portation out of the state to the state of their destin/J,tion, or until they have started 
on their ultimate passage to that state. "The carrying of them in carts or other ve- . 
hicles or even floating them to the depot where the journey is to commence," said Mr. 
Justice Bradley, "is not part of that journey. That is all preliminary work, performed 
for the purpose of putting the property in a state of preparation and readin·ess for 
tiansportation. Until actually launched on its way to another Etate, or committed to 
a common carrier for transportation to euch state, its destination is not fixed and cer
tain. It may be sold or o'therwise disposed of within the state, and n.ever put in course 
of transportation out of the state. * * * Until shipped or started on its final 
journey out of the state its exportation is a matter entirely in fieri, and not at all a 
fixed and certain thing." • 

The object and purpose of section ·12733 G. C. are not to exert the jurisdiction of 
the state over pE'rsorfs or property or tran,sactions within 'the limits of other states, or 
to act upon colored oleomargarine as an export or while it is in process of exportation. 
Its p,drpose is to prevent, not the transportation of colored olPomargari,1e om; of the 
state, nor its salE' in other statee, but to prevent its manufatcure within the state of 
Ohio. It is true that, notwithstanding its purpoees and ends are restricted to the jur
isdictional limits of Ohio, and apply to transactions wholly internal and between its 
own citizens, its effects may reach beyond the state by lessening the amount of colored 
oleomargaiine exported. 

"But it does not follow," said Mr. Justice Lamar in Kidd vs. Pearson, 
supra, "that bec3tu,se the product.a of a domestic 11'.anufacture may ultimately 
become the subjects of interstate commerce, at the pleasure of the manufac
tmer, the legislation of the states respecting such manufacture is an attempted 
exe1cise of the power to regulate commerce exclusively conferred upon Con
grees. Can it be said that a refusal of a· state to allow articles to be manufac
tured within he1 borders (for export) any more directly or materially affects 
her extern.al commerce than does her action in forbidding the retail within he1 
borders of the same articles after they have left the hands of the importers? 
That the latter could be done was decided years ago; and we think there is 
no practical difference in principle between the two cases." 

But it is contended that the legislature of Ohio only had in mind the protection 
of the people of this state when it enacted section 12733 G. C., that the manufacture 
of colored oleomargarine exclusively for sale in other states can in no way endanger 
or affect the people of this state, and that there is no necessity for prohibiting its manu
facture for that purpose. 

The statute, however, admits of no such interpretation, and so far as the neces
sity for such legislation is concerned, the general assembly alone is the judge, and its 
decision, unless violative of some constitutional provision, must be respected and 
obeyed. -

"Whether the manufacture of oleomargarine, or imitation butter, of 
the kind desmibed in the statute * * * involves such danger to the public 
health as to require, for the protection of the people the entire suppression of 
the business, rather than its regulation in such manner as to permit the manu
facture and sale of articles of that class that do not contain noxious ingredients," 
said Mr. Justice Harlan in Powell vs. Pennsylvania, 127 U. S. 678, "are ques
tions of fact and of public policy which belong to the legislative department 
to determine." 

The manufacture of colored oleomargarine in this state is made unlawful by sec-

https://extern.al
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tion 1Zi33 G. C. The statute provides for and makes no exception in favor of a manu
facturer who intends to sell his product outside the state, or who manufactures it 
exclusively for sale in other states, and the officers whose duty it is to enforce the 
law•are without authority to read any such exception into the statute. 

Respectfully, 
JOHN G. PRICE, 

A Uorney-General. 

778. 

APPROVAL, BOXD ISSUE FOR ROAD IMPROVEME:NT, FRA:NKLIN COUNTY 
IN THE SUM OF $16,600. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, OHIO, November 15, 1919. 

779. 

STATE HIGHWAY COMMISSIONER-APPROVAL OF FORMS OF RESOLU
TIONS FOR USE BY BOARDS OF COUNTY COMMISSIONERS FOR 
HIGHWAY IMPROVEMENTS. 

Coun,rnus, Omo, November 15, 1919. 

HoN. A. R. TAYLOR, State Highway Commissioner, Columbus, Ohio. 
DEAR Sm-

In the matter of approval of forms of resolution by boards of county 
commissioners as to highway improvements, a part of the cost of which is 
to be contributed by the state. 

There has been in use for sometime by county commissioners in connection with 
state highway improvement work a form known as "Final Resolution." This form 
covers not only the final resolution proper, that is to say, the resolution appropriating 
money for the share of cost other than that borne by the state, and assuming such 
share in the first instance, but also a resolution approving plans and determining that 
the work be done under the series of statutes relating to state highway work. 

As your department bas found in practice that the form now in use is somewhat 
confusing to the county officials, I have revised such present form, and have pro
vided for two forms of resolution, the first to be designated "Resolution Approving 
Plans and Determining to Proceed" which form bas particular reference to sections 
1199 and 1200 G. C. and the second to be designated "Final Resolution," which has 
particular reference to sections 1218 and 5660 G. C. 

The two forms as revised, which I now approve, are respectively as follows: 

"Received________________________ _ _ ______________________ County 
Pet. No _________________________ _ _______ No________Sec________ _ 
Kame of Road ___________________ _ 

Resolution Approving Plans and 
Determining to Proceed. 

WHEREAS, At a meeting of the Board of Commissioners of_ ____________ _ 
County, Ohio, held in the office of the Commissioners of said county on the _______ _ 
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day of_ _________________ , 19______ , a quorum being present, the improvement of 
the____________________Road, __________________ Highway No____________.___ _ 

under the provisions of sections 1178 to 1231-11 inclusive of the General Code of Ohio, 
came on for further consideration; said section of road as described in the preliminary 
application of this board to the State Highway Department, on the ________day of 
------------------------, 19______ , being as follows:(!) _________________________________________________________________________ _ 

and located in the Township of_ _______________________ , in all a distance of about 
__________________miles. 

WHEREAS, The State Highway Commissioner has approved said application 
and has caused a map of the following described section of said highway to be made 
in outline and profile, to-wit: (2)____________________________________ _______ _ 

and has caused to be made plans and specifications and an estimate of cost and ex
pense for improving the above described highway, and has transmitted the same to 
this board, with the certificate of his approval indorsed thereon: Therefore, Be It 

RESOLVED, That the section of highway above described in paragraph (2), 
be improved under the provisions of aforesaid law. That said work be done under 
the charge, care and superintendence of the State B;ighway Commissioner, and that 
said maps, plans, specifications and estimates for this improvement as approved by 
the State Highway Commissioner, are hereby approved and adopted by this board. 

RESOLVED, That the clerk of this board be, and he is hereby directed to trans
mit to the State Highway Commissioner a certified copy of these Resolutions. 

(Signed) Commissioners of _______________________ County 

STATE OF OHIO, County of_ _______________________ss: 
OFFICE OF COUNTY AUDITOR 

This is to certify that 1,--------------------------------------, as Clerk ot 
the Board of Commissioners of the county of_ _____________________________ , have 
compared the within and foregoing copy with the Resolution Approving Plans and 
Determining to Proceed adopted by the said Board of Commissioners on the_______ _ 
day of_ _________________ , 19______ and recorded in Commissioners' Journal, Volume 
----------------, page__________ , and that the same is a true and correct trans-
script of such Resolution Approving Plans and Determining to Proceed and the whole 
thereof. 
Dated_______________________ 19 ___ _ 

Attest: ______________ . ____ - __ _ 

Clerk of Board of Commissioners" 

"Received________________________ _ _______________________County 
Pet. No_________________________ _ ________ No________ Sec_______ _ 
Name of Road ___________________ _ 

Final Resolution 

WHEREAS, on the____________day of_ _____________ - _____________ 19___ -, 
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this board adopted a resolution approving plans and determining to proceed under 
the provisions of Eections 1178 to 1231-11 G. C. in the matter of the improvement of 
the following described section of highway, to-wit_ ______________________________ _ 

and directing the clerk of· this board to transmit a certified copy of said resolution 
to the State Highway Commissioner; and 

WHEREAS, The Clerk has reported to this board that such certified copy has 
been duly transmitted to said State Highway Commissioner; and 

WHEREAS, Funds for the payment of the estimated cost of said improvement 
other than the proportion and share of said cost that is to be borne by the State have 
become available, as to which funds the County Auditor has made a certificate, now 
on file with this board, and here recorded, as follows: 

I HEREBY CERTIFY That the money, to-wit 8----------------, required 
for the payment of the cost other than that part thereof assumed by the State, of the 
improvement known as I. C. H. No____________ , Section____________ , County of 
__________________ , is in the treasury to the credit of, or has been levied, placed on 
the duplicate and in process of collection for the state and county road improvement 
fund and not appropriated for any other purpose; or is being obtained by sale of bonds 
of said county issued on account of said improvement, which bonds are sold and in 
process of delivery. 

IN WITNESS WHEREOF, I have hereunto set my hand and official seal as 
said county auditor, this________________day of_ _________________ 19_____ _ 

(Signed) ______________________________________ _ 

County Auditor. 
(SEAL) __________________ County, Ohio. 

THEREFORE, BE IT RESOLVED, That the sum of_ ____________________ _ 
Dollars ($ ____________ ) being ________________________________________________ _ 

of the total cost and expense of construction (which total estimated cost and expense 
amounts to 3___________ . __ ), be and the same is hereby appropriated for im-
proving i\'ndcr the provisions of said law, the highway described above; and the County 
Auditor is hereby authorir.ed and directed to issue his order on the County Treasure1 
for said sum or part thereof upon the requisition of the State Highway Commissioner, 
to p,ay the cost and expense of said improvement, as the same may become due under 
the provisions of said law. We hereby agree to assume in the fin,t instance the share 
of the cost and expense over and above the amount to ·be paid by the state and guar
antee the State Highway Commissioner that said money shall be avail::ible at such 
time or times as it may be needed in the construction of said highway. 

(Signed) 

Commissioners of 

County. 
STATE OF OHIO } 

--------------COUNTY, ss: OFFICEOFTHECOUXTY AUDITOR. 
This is to certify that I, _________________________________________________ _ 

as Clerk of the Board of Commissioners of the County of_ ______________________ _ 
- - - - - - - - _ - - - ______ , have cum pared the within -and foregoing copy with the Final 
Resolution adopted by the said Board of Commissioners on the ________day of_ ____ _ 

https://authorir.ed
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----------------, 19____ , and recorded in Commissioners' Journal, Volume _____ _ 
P. ______ , and that the same isa true and correct transcript of such Final Resolution 
and the whole thereof. 

Dated____________________________ 19 _____ _ 

Attest___________________ - - - - _ - - - - - - - - - - - - - - - -
Clerk of Board of Commissioners. 

TO THE ATTORNEY GENERAL 

I do hereby CE'rtify that there has been appropriated from the _______________ _ 
- - ______ - - ______________________fund of the State Highway Department of Ohio 
the sum of~-- ______________________to the credit of_ _________________County. 

Chief Clerk, State Highway Department. 
Dated______________ - - - - - _ - - - - - -

DEPARTMENT OF THE ATTORNEY-GENERAL· 
Pursuant to the requirements of sE'ctions 1178 to 1231-11 inclusive of the General 

Code of Ohio, the foregoing ag1:eement of the Board of Commissioners of_ __________ _ 
County, Ohio, is approved as to form and legality. 
Dated . ____________________ - - - - _ - -

Attorney General of Ohio. 

In addition to the above, there will be provided a blank setting fmth the auditor's 
certificate as it appears in the body of the final resolution as above copied, such blank 
for auditor's ce1 tific9,te to consist of an original and duplicate, the original to be filed 
by the audito1 with the county commissioners and the duplicate to be forwarded to 
you by the auditor with the certified copy of final resolution. It is believed advis
able to follow this course with reference to the auditor's certificate because of the 
amendment of section 1218 G. C. by the present general assE'mbly. The original 
and duplicate blanks covering auditor's certificate may be forwardM by your de
partment at the same time as you furni,sh to the county officials the form covering 
final resolution. · 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

71SO. 

ROADS AND HIGHWAYS-COUNTY COMMISSIONERS WITHOUT 
AUTHORITY TO APPROPRIATE REAL ESTATE FOR USE IN UNLOAD
ING ROAD MATERIAL DELIVERED BY RAILROAD. 

County commissioners ore without authority to appropriate real estate for the pur
pose of establishing a point for the unloading of road material delivered by railroad. 

CoLUMBus, Omo, November 1-5, 1919. 

HoN. EDWARD GAODERN, Prosecuting Attorney, Bryan, Ohio. 
DEAR S1R·-Your letter of recent date is received reading as follows: 

"One of our improved roads crosses a railroad by an overhead crossing. 
The railroad at the point being in a cut of several feet in depth, it is impossible to 
unload stone onto wagons, at this crossing and get out onto the highway. 
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At the time the highways were improved the contractors leased a strip of 
land from the adjoining proprietor parallel to the right of way of the rail
road and unloaded stone at this point. Unloading at this point has be
come quite important as another imp10ved highway intersects at a point 
about a half mile distant, so that this strip has become necessary as a place 
of unloading road material. 

The commissioners desire to continue the use of this strip for unload-
ing material for the maintenance of these two roads. * * * The strip is 
about twenty rods long and perhaps fou'r rods wide. * * • 

·Do the comrr issioners have authority to appropriate this land by pro
ceedings under 7214, 7471, 1195 G. C. or any othe1 provisions for the appro
priation of property for road purposes'!' The commissioners desire to acquire 
title to this strip of land and make a permanent place for unloading road 
material. It is located very near the center of the county and is several 
miles from any existing railroad siding and makes an ide'al point for dis
tribution." 

It is, of course, a rule of long standing in Ohio that statutes granting the right 
of eminent domain are to be strictly construed; and this rule has been applied not 
only as to private corporations but also as to political subdivisions of the state. Set> 
Cemetery Association vs. Traction Co., 93 0. S. 161, and cases there cited; Giant vs 
The Village of Hyde Park, 67 0. S. 166, and cases cited. In the light of this rule, let 
us consider the three statutes me.ntioned in your communication. 

Section 7214 (106 0. L. 645) reads as follows· 

"The county commissioners or township trustees may contract for and 
purchase such material as is necessary for the purpose of constructing, im
p10ving, maintaining or repairing any highways, bridges or culverts within 
the county, and also app1opriate additional land necessary for cuts and fills 
together with a right of way to or from the same for the removal of material. 
If the county commissioners or town~hip tnrntP.PR1 and the owner of such 
material or land, cannot B~ee on the price therefor, the county commissioners 
or township trustees may apply to the probate comt or common pleas court 
of the county in which the SP,me is located, and on receipt of such application, 
the court shr 11 proceed to assess the value of the material or I ight t-0 be appro
priated in the manner hereinafter provided." 

While the mode of e>.pression used in this statute is not all that might be de
,;tred, yet clearly its main purpose is to provide for the appropriation of road ma
terials-a purpose which the legislature itself has recognized, in that section 7470 
(106 0. L. 650), adopted as part of the same act as 1:ection 7214, contains the expres
sion in specifying the procedu_re for certain rights of appropriation "the s.1.me may 
be done in the manne1 hereinbefore specified for the condemnation of road materials.'" 
Hence, the language appearing in section 7214 "and also approp1iate additional land 
necessary for cuts and fills together with a right of way to and f1om the same for the 
remoi•al of material" has reference to such incidental or addition::tl land as may be 
necessary to permit access to the land containing the material appropriated, and is 
not intended as a general grant of power to appropriate a 1ight of way for the pur
poses of transporting road material. 

Section 7471 reads in part (106 0. L. 650): 

"If the state highway comn.issioner or county comm1ss1oners deem 
1t necessary at or near railroad crossings to remove buildings, or other ob
structions near such railroad crossing, they shall pass a resolution declaring 
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it necessary to appropriate such buildings or other obstructions and the 
ground upon which they are located if they deem it advisable." 

(Here follow provisions as to proceedings.) 

The obvious purpose of this section is to provide a means of sec)lring a safe rail
road crossing, sin:ce the language is "to remove buildings or other obstructions near 
such railroad crossing." Hence, there is not to be found in the statute any intent to 
appropriate a right of way for use as such. 

Section 1195 as mentioned in your letter is the former statute numbering of what 
is now section 1201. The latter section (108 0. L. 485) reads in part: 

"If the line of the proposed improvement deviates from the existing 
highway, or if it is proposed to change the channel of any stream in the vi
cinity of such improvement, the county commissioners or township trustees 
making application for such improvement must provide the requisite right 
of way. If the board of county commissioners or township trustees are 
unable to agree with the owner or owners of such land or property as may be 
necessary for such change or alteration, or if additional right of way is re
quired for the same, and the county commissioners or township trustees are 
unable to agree with the owner or owners of the land or property in ques
tion." (Here follow provisions as to the steps to be taken for appropria
tion.) 

The word "improvement" as used in the quotation just made refers to a road 
improvement to which the state is to contribute a part of the cost. Hence, it is quite 
plain the right of appropriation granted has reference to additional lands which may 
be ·necessary to the road improvement proper and has no bearing upon the matter 
of road materials. 

Two statutes in addition to those named in your letter remain to be considered, 
-sections 7470 and 2446. 

Section 7470 reads (106 0. L. 650): 

"The state highway commiss!oner, county coillilllSs1oners or township 
trustees, may, in connection with any improvement, appropriate any drain
age rights outside of the line of said highway or any easement, right or inter
est whatever in any property desired for any proposed improvement, and in 
case such official or either of them desire to appropriate such drainage right, 
easements, right or interest in any property in connection with any exist
ing highway, the same may be done in the manner hereinbefore specified for 
the condemnation of road materials. Any land or property rights required 
for the construction of a new bridge or for any additions to, or repairs to any 
existing bridge, may be acquired in like manner." 

This section, which appears as part of the so-called Cass highway act, is quite 
broad in its provision giving the right of eminent domain as to "any property desired 
for ·any proposed improvement." However, when we keep in mind that provision 
has elsewhere been made for appropriation of road materials, the intent of section 7470 
when read as a whole is evidently to authorize th~ taking of such property as is neces
sary to be made a permanent part of the improvement in order to bring about proper 
construction, rath'er than to permit its taking for purposes incidental to actual con
struction work. 

Section 2446 as recently amended (108 0. L. 628) reads: 

"When in the opinion of the commissioners it is necessary to procure 
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real estate, or the right of way, or easement for a court house, jail, or public 
offices, or for a bridge and the approaches thereto, or other lawful structure, 
or public market place or market house, and they and the owner or owners 
thereof are unable to agree upon its purchase and sale, or the amount of 
damages to be awarded therefor, the commissioners may appropriate such 
real estate, rigl:\t of way or easement, and for this purpose they shall cause an 
accurate survey and description to be made of the parcel of land needed for 
suoh purpose, or in case of a bridge, or the right of way and easement re
quired and shall file it with the probate judge. Thereupon the same pro
ceedings shall be had, as are provided for the appropriation of private prop
erty by municipal corporations." 

Clearly, there is nothing in this section which authorizes appropriation for what 
may be called an "unloading yard." However, your letter states that "the com
missioners desire to acquire title to this strip of land and make a permanent place 
for unloading road material;" and there is thus involved in your inquiry the propo
sition whether the commissioners might acquire the Jand for the purpose of building 
thereon an unloading platform or shed. Is this authorized by the words "or other 
lawful structure" as used in the statute? 

No citation of authority is needed on the point that county commissioners have 
only such powers as are given them by statute. Therefore, in considering the pur
port of the words ''lawful structures" we must look to their context for their meaning. 
It is not to be supposed that the legislature intended to leave to the discretion of the 
commissioners the matter of determining what is a lawful structure; for in that case 
the commissioners would have authority to condemn land for the placing thereon of 
a building of almost any character which appealed to their fancy as being for the public 
interest. We are thus left to the alternative of concluding that the words in ques
tion have reference to such structures as the commissioners are directly authorized 
by statute to erect,-such, for instance, as a court house, jail, public offices, or bridge, 
which are specifically named in section 2446, and authority to construct which is ex
pressly given by statute elsewhere than in section 2446. ApJJlying this rule to the 
situtation stated by you, section 2446 is not to be taken as giving authority to ap
propriate, since no statute is found which authorizes the county commissioners to 
erect an unloading platform or shed. 

Specific answer to your inquiry is therefore that no authority is vested in the 
county commissioners to appropriate land for the purposes named in your letter. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

781. 

PROBATION OFFICER OF JUVENILE COURT-XO AUTHORITY FOR 
PURCHASE OF AUTOMOBILE FOR USE BY SAID OFFICER-WHEN 
PROBATION OFFICER MAY USE ms OWN AUTOMOBILE AND FOR 
WHAT EXPENSES HE CAN-BE REIMBURSED. 

1. There is no statutory authority for the purchase, with county funds, of an automo
l,ile for the me of a probation officer of the juvenile court. 

2. A probation officer may use his own automobile in the course of the performance 
of his official duties and be reimbursed, in the manner provided by section 1682 G. C., 
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for the expense of gasoline and oil paid for by him in connection with such use of said 
automobile. 

Cou;~rnus ,Oaro, Xovember 15, 1919 . 

.HoN. CLARE CALDWELL, Prosecuting Attorney, Warren, Ohio. 
DEAR Sm·-You have "\\Titten this department as follows· 

"The chief probation officer in our juvenile court conducts the detention 
home, and in addition thereto, makes investigatioll;'l under claims for mothers' 
pensions. 

In this work he has a great deal of use for an automobile. Up to date he 
has been using his own, without any compensation therefor. He desires to 
have one purchased by the county commissioners for this work. However, 
I am at a loss to find any authority under our cede for the purchase, unless 
same can be secured under favor of section 2412-1. 

Please advise if in your opinion there is any authority for purchasing 
an automobile for use by the chie( probation officer." 

Section 2412-1 G. C. (107 0. L. 585), to which you refer, reads thus· 

"That, whenever the county commissioners are of the opinion that it is 
expedient to purchase one or more automobiles or other vehicles for the use of 
the county commissioners and county sheriff in order to facilitate the trans
action of public county business, they shall adopt a 1esolution to that effect, and 
shall file an application in the court of common pleas, setting forth the neces
sity for such purchase, together with a statement of the kind and number of 
vehicles required and the estimated cost of each such vehicle. Ten days 
notice of the time of hearing such application shall be published in a newspaper 
of general circulation in the county. If upon such hearing of said application 
the court shall find that it is necessary and expedient to purchase one or more 
of such vehicles, it shall so order, and shall fix the number and kind of such 
yehicles, and the amou.nt to be expended for P.ach." 

Section 2412-2 G. C. (107 0. L. 586), says· 

"When purchased, st.Wh vehicles shall be for the use of the county com
missioners and county sheriff, such use to be subject to regulation of the county 
,commissioners, aIJµ such vehicles shall be used by each of such officials in lieu 
-of hiring vehicles in the manner otherwise provided by law, unless the county 
Yehicles are not available for such use, when vehicles are so purchased by the 
,county commissioners, they may purchase such supplies as may be necessary. 
Any vehicles heretofore acquired and now owned by the county shall be us~d as 
herein provided. All such automobiles or other vehicles shall be plainly and 
-conspicuously lettered as the property of the county. No official or employe 
shii.11 u_se or permit the use of any such automobiles or other vehicles or any 
supplies therefor, except in the transaction of public business of such county." 

It is evident that said sections give no authority for the purchase of automobiles 
or other vehicles for the use of any but the county officials therein named, to-wit· the 
county commissioners and the county sheriff. 

After.diligent search I have been unable to find any statute which would authorize 
the purchase of an automobile with county funds for the use of the chief probation 
officer or other probation officer of the juvenile court. In the absence of any such 
statute, the conclusion is of course unescapable that your question must be answered 
in the negative. 
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The foregoing is probably sufficient to answer the precise question stated in your 
letter of inqui1y. Inasmuch, however, as your letter emphasizes the fact that the 
chief probation officer whom you have in mind has been using his own automobile 
in the performance of his official duties, and without any compensation therefor, it 
is presumed that you are also desirous of having my views upon this further question. 
Whether a probation officer using his own automobile in the course of the performance 
of his official duties may be reimbursed from the county trea5lll'Y for the expense of 
such use,- and if so, to what extent he may be so reimbursed. 

Attention is first called to the fact that ample provision 1:eems to have been made 
for the payment of the "incidental expenses" of the juvenile court and its officers. 

Section 1660 G. C. provides that the summons, warrants and other "Tits of the 
juvenile court may issue to a probAtion officer of such court. 

Section 1661 G. C. says· 

"When a summo~s or warrant is issued to any such officer, the expense in 
pursuing and bringing the person named therein, before sur.h judge, shall 
be paid by the county in the manner prescribed by law for the payment of 
deputies, assistants and other employes of county officers." 

Section 1682 G. C. says: 

"Fees and costs in all such ca1:es with such sums as are nj!cessary for the 
incidental expenses of the court and its officers, and the costs of transportation 
of children to places to which they have been committed, shp,ll be paid from 
the county treasury upon itemized vouchers, certified to by the judge of the 
court." 

Construing the Ip.st cited section, the Attorney-General in a former opinion (1917 
Atty. Gen. Opin., Vol. II, p. 1362), says· 

"Section 1G82 of the General Code makes prov1S10n for the expenses 
of the probation officer, he being considered an officer of the juvenile court." 

In an opinion to Hon. F. J. Bishop, prosecuting attorney, Jefferson county, Ohio, 
the Attorney-General on July 19, 1918 (1918 Atty. Gen. 'Opin., Vol. I, p. 998), held 
that the prosecuting attorney may be reimbursed, out of the fund provided by section 
3004, G. C., for gasoline and oil paid for by him in connection with the opera
tion of his own automobile upon official business. "As to wear and tear," said the 
opinion, "I see no way in which a proper estimate of the county's liability could be 
determined, and for that reason am not convinced that any allowance could be made 
to you for such purpose from this fund." 

No reason is seen why a probation officer may not likewise use his own automobile 
in the course of the performance of his official duties and be reimbursed, in the manner 
provided by section 1682 G. C., for the expense of gasoline and oil paid for by him in 
connection with such use. In many cases such a practice is to be commended as it 
results in a saving of considerable money to the county, although considerations of 
economy can not, of course, be taken as a substitute in any way for statutory authority. 

Section 1682 G. C. authorizes, as hereinbefore pointed out, the "incidental ex~ 
pensesof the court and its officers." That is, the expenses incident to the performance 
of some official duty enjoined by statute upon the court or upon some officer of 
the court. Thus far in our discussion no attention has been paid to the question whether 
the official duties of the probation officer include the two kinds of work in the per
formance of which you say your probation officer uses his own automobile, viz., his 
work of investigating claims for mothers' pensions and his work as a person _appointed 
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to conduct the detention home. We have simply assumed that these things were so 
included. 

That said assumption was proper, appears from the following sections of the Gen
eral Code: 

Section 1683-3 G. C. makes it the special duty of the probation officer, where di
rected by the juvenile court, to investigate mothers' pension claims, said section read
ing in part thus: 

"* * *; sixth, a careful preliminary examination of the home of such 
mother must first have been made under the direction of the court by the proba
tion officer, the agent of an associated charities organization or humane society, 
or in the absence of such probation officer, society or organization in any 
county, the sheriff of such county shall make such investigations as the court 
may direct, and a written report of the result of such examination or investi
gation shall be filed with the juvenile court, for the guidance of the court 
in making or withholding such allowance." 

That the duty of conducting the detention home may be also placed upon the 
probation officer by the juvenile court, in its discretion, also seems evident. 

Section 1663 G. C., defining the duties and powers of probation officers, says in part: 

"He shall * * * take charge of any child before and after the trial 
as the judge may direct." 

Section 1670 G. C. authorizes the establishment of a detention home where de
linquent, dependent or neglected minors under the age of eighteen years may be de
tained until final dispcsition: 

"In counties having a population in excess of forty thousand," says said 
section, "the judge may appoint a superintendent and matron who shall 
have charge of said home, and of the delinquent dependent and neglected 
minors detained therein." 

This language is permissive, merely, and it would seem that even in counties of 
more than forty thousand the probation officer as an officer of the juvenile court, 
might properly be placed in charge of said home. 

It may be contended, however, that section 1682 G. C. is not applicable to the 
payment of expenses incurred by the probation officer in discharging his duties under 
the above quoted provisions of section 1683-3 G. C., for the reason that the last cited 
section (first enacted in 103 0. L. 878 and reenacted with slight changes in 106 0. L. 
436) was not a part of our law at the time section 1682 G. C. (99 0. L. 202, Sec. 40) 
was enacted, and, therefore, that the phrase "in all such cases," found in section 1682 
G. C., could not be taken to include the activities of the probation officer under sec
tion 1683-3 G. C. 

Upon reflection it is concluded that the contention just stated is not sound. It 
seems evident that section 1682 G. C. was intended to be a sort of "catch-all" section, 
giving broad authority for the payment of all fees and costs occasioned by, and the 
incidental expenses of the juvenile court and its officers incurred in the carrying out 
of the provisions of the juvenile act. 

What is now section 1682 G. C. was section 40 of the original juvenile act, found 
in 99 0. L. 202. The language of that section, so far as material to our inquiry, was 
this: 

"And all fees and costs in all cases coming within the provisiom of this act, 
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together with such sums as shall be necessary for the incidental expenses 
of such court and its officers * • • shall be paid," etc. 

The codifying commission, it appears, merely condensed the language just quoted, 
and the words "in all such cases," now found in section 1682 G. C., are made to carry 
the idea conveyed by the words "in all cases coming within the provisions of this act." 

It is also to be borne in mind that the legislature has clearly bespoken for the 
juvenile act a liberal construction. See section 1683 G. C. 

The conclusion is therefore reached that both of the matters mentioned in your 
letter come within the category of the official duties of the probation officer, and that 
when the probation officer uses his own automobile in connection with such matters, 
the eiqiense of gasoline and oil necessary to the operation of such automobile so used 
is an "incidental expense" within the meaning of section 1682 G. C., for which such 
probation officer may be reimbursed out of the county treasury in the manner provided 
by that section. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

782. 

HUGHES HEALTH BILL-IN CITIES HAVING POPULATION LESS THAN 
25,000 GENERAL DISTRICT HEALTH BOARD HAS POWER TO AP
POINT LOCAL REGISTRAR OF VITAL STATISTICS. 

In cities having a population of less than 25,000, the genera district heaUh board 
has power to appoint the local registrar, as provided in section 15 of House Bill 211, and 
section 201 G. C. 

Coun.mus, Omo, November 15, 1919. 

Department of State flu;-eau uj Vital Statistics, Columbus, Ohio. 
GENTLEMEN:-Acknowledgment is made of the receipt of your recent request 

for the opinion of this department as follows: 

"Section 201 G. C. provides for the appointment of local registrars in 
townships, villages and cities, and inasmuch as the Hughes health bill pro
vides for the abolishment of the present health organization in cities under 
25,000, I would like to have you clear up the legal points involved. 

Section 15 of the Hughes health bill seems to me to confer the power now 
given these municipal boards of health to the district boards of health. This 
matter affects registration in a great many cities in the state and I herev:ith 
request your office to give an opinion confiding what course of action, if any, 
should be taken by this bureau." 

By personal conference it is learned that your question relates to the power of 
appointment of local registrars of vital statistics in cities under twenty-five thousand 
inhabitants not included in municipal health districts, as section 201 G. C., infra, pro
vides that in villages and townships the clerks are ex officw local registrars. Section 
197 and 201 G. C. and section 15 of House Bill 211 (Hughes health act), are pertinent 
to your inquiry. 

The purpose of sections 197 et seq. G. C. is to establish "a state system of regis
tration of births and deaths," as stated in section 197 G. C. 

Section 201 in part provides· 
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"In villages the village clerk, and in townships the township clerk, 
shall be the local registrar, and in cities the city board of health shall appoint 
a local registrar of vital statitics\ and each shall be subject to the rules and regu1 
Iations of the state registrar, the provisions of this chapter and to the pen
alties provided by law." 

Section 15 of house bill 211 in part provides· 

"The district' board of health hereby created shall exercise all the powers 
and perform all the duties now conferred and imposed by law upon the board 
of health <tf a municipality, and all such powers, duties, procedure and pen
alties * * * shall be constiued to have been transferred to the district 
board of health by this act." 

It should be noted that neither in this section nor in any other section of houSI' 
bill 211 is there any specific, reference to or change in the method of appointing local 
registrars, as provided in section 201. 

Section 15, by its clear and comprehensive grant and transfer to the district board 
of he'alth of "all the powers and * * * duties now conferred and "imposed by 
law upon the board of health of a municipality," furnishes a complete answer to your 
inquiry, and as one of the powers and duties then conferred and imposed upon a board 
of health of a city was to appoint the local registrar, it logically follows that the ex
ercise of this power and performance of chis duty must "be construed to have been 
transferred to the district board of health," as provided by this sction. 

Therefore you are advised that in cities having a population of less than 25,000 
the general district health board has power to appoint the local registrar, as provided 
in section 15 of house bill 211, and section 201 G. C. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

783. 

COUNTY RECORDER-FEE FOR CERTIFYING COPY OF SOLDIER'S 
DISCHARGE-SECTION 2778 G. C. GOVERNS. 

Section 2778 G. C. fixes the recorder's fee for certifying copy of a soldier's discharge 
at twelve cents for each one hundred words. 

COLUMBUS, OHIO, November 15, 1919. 

HoN. ROBERT E. MARSHALL, Prosecuting Attorney, Sidney, Ohio. 
DEAR Srn·-Acknowledgment is made of the receipt of your request for the 

opinion of this department as follows· 

"Should the county recorder charge a soldier for a certified copy of his 
discharge, and if so, what should the charge or fee be? " 

Sections 2770, 2779, 2772 and 2778 are pertinent. 
Under sections 2770 and 2779 the recorded discharge of a soldie1 becomes a record 

in the recorder's office. 
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Section 2772 requires the recorder on demand and tender of the "fee therefor" 
to furnish a certified copy "of any record in his office." 

Section 2778, in part, is· 

"For the services hereinafter specified, the recorder shall charge and col
lect the fees provided in this and the next following section • • * fo1 cer
tifying copy from the record, twelve cents for each hundred words." 

It is thus clear that the answer to your question is found in section 2778, which 
fixes the fee as above quoted. 

Respect£ ully, 
JOHN G. PRICE, 

Attorney-General. 

784. 

SCHOOLS-DISTANCE FROM RESIDENCE OF P"CPILS TO SCHOOL 
HOUSE-HOW MEASURED-OVER NEAREST TRAVELED PUBLIC 
HIGHWAY. 

Distance from the residence of pupils to the school house to which they are assi,gned 
must be measured over the nearest traveled public highway, that is, the highway that is at 
all times practicable, convenient and accessible to such pupils, and one that can be used 
by vehicles of travel. 

C0Lu11rnus, OHIO, Kovember 15, 1919. 

HoN. E. E. LINDSAY, Prosecuting Attorney, New Philadelphia, Ohio. 
DEAR Srn·-Acknowledgment is made of your request for an opinion upon the 

following statement of facts· 

"Where pupils live nearer than two miles to a school to which they 
h::wc been assigned by measuring along an old established highway which 
has become impassable for automobiles or vehicles of any sort by reason of 
gullies and washouts and a part of which is over-grown with grass and weeds, 
but can be traveled on foot or on horseback, and more than two miles from 
such school by measuring ;i.long a public highway which can be traveled by 
all sorts of vehicles, will the board of education be relieved from transporting 
such pupils? 

In other words, does the 'nearest traveled highway' in your opinion 
mean a highway that is actually traveled by the public by modern methods 
or a highway that may be traveled only on foot or on horseback in its present 
condition." 

Section 7731 G. C., as amended in 107 0. L., page 625, in part read8 as follows· 

"In all rural and village school districts where pupils live more than 
two miles from the nearest school, the board of eduration shall provide trans
portation for such pupils to and from such school the transportation for 
pupils living less than two miles from the school house by the nearest practi
cable route far travel accessible to such pupils shall be optional with the board 
of education. ,,'hen transportation of pupils is provided the conveyance 
must pass within one-half mile of the residence of such pupils or the private· 
entrance thereto. * • *" 
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The above section means that where it is established that a pupil lives less than 
two miles from the school house, the board of education of the district shall have the 
option of providing transportation; whereas if the distance is more than two miles, 
the board of education must provide transportation. The question before us is as to 
how this two miles distance from the school house to the residence of the pupil is to be 
ascertained, because there might be a number of cases in which the residence of the 
pupil would be less than two miles from the school house if measured in one manner 
and more than two miles if measured in another manner. 

Upon the question as to the proper method to be used in computing such distance 
from the residence of the pupil to the school house, the courts have spoken in several 
cases, as indicated herein. 

In the case of the Board of Education vs. Board of Education, 23 O. D., 698, 
Judge Woodmansee said, on page 699: 

"It would not be proper to measure the distance on a straight line 'as 
the crow flies' across the fields, as the children, without the consent of the 
owners of the fields, would thereby become trespassers. Besides, under the 
provisions of the statutes of Ohio the children who reside in school districts 
in the country, living more than one-half mile (now two miles), from the 
school, and residing at not a greater distance than one-half mile from a public 
highway, are entitled to be carried to school in a public conveyance, at the expense 
of the school fund in the district. Necessarily they would be carried thus along 
the highway. And, whether the children go by public or private conveyance, 
or whether they walk to and from school, they are expected to go by the 
most direct and convenient highway, and the length of that course determines 
the distance from home to school." 

Possibly the latest decision upon this question regarding the route of travel to be 
used in computing distance from the home to the school, is the case of Dover Township 
Board of Education vs. State ex rel. Frederick E. Hershey, et al., decided in the court 
on June 11, 1919, and reported in the Ohio Law Bulletin for October 20, 1919, at page 
662. The second branch of the syllabus in such decision reads as follows: 

"Provision must be made for the transportation of all pupils of legal 
school age who reside in the territory of a suspended school and live more than 
two miles by the nearest traveled highway from the nearest school or the school 
to which they have been assigned." 

In arriving at this conclusion the court said: 

"We hold that all pupils of legal school age, who reside in the territory 
of the suspended school, and who live more than two miles from the nearest 
school must and shall be transported to such nearest school or the school to 
which they have been assignep, if the same be more than two miles from 
where such pupil or pupils live in said rural school district, the said distance 
to be measured from the school house to where such pupils live over the nearest 
traveled 'jnl,blic highway." 

In your inquiry you desire to know as to whether "the nearest traveled public 
highway" is.one that is actually traveled by the public by modern methods or a high
way that was established once upon a time but at present can• be traveled only on 
foot or on horse back due to the reason that there are many gullies and washouts in 
such highway and a part of it is overgrown with grass and weeds. 

Speaking of the transportation of pupils living less than two miles from the school 
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house, the language of the statute (section 7731), is that if such transportation is fur
nished, it shall be by the nearest -practicable route for travel accessible to such pupil. 
In Judge Woodmansee's decision, supra, the court says that children are expected to 
go by the most direct and convenient highway and further indicates that the legislature 
had in mind the use of a public conveyance, to be furnished at the expense of the school 
fund in the district, and that the children would be carried thus along the highway. 
The decision of the Tuscarawas court of appeals, however, goes a step farther and says 
that the distance shall be measured by the nearest traveled public highway; these 
words analyzed mean, first, that the highway shall be a public highway, which is true 
in your case even though the same is in an impassable condition from years of neglect. 
But the decision further says that such public highway must be one that is "traveled," 
and the court, passing upon this question, as late as the summer of 1919, must rer
tainly have had in mind modern methods of travel, which includes the use of automobiles 
and other vehicles and could not be restricted to mean a public highway that was not 
used by the public because of impassable conditions, unless the pupils saw fit to walk 
on such highway or ride horseback thereon. 

Under the provisions of state law, children are transported in various school dis
tricts in either school vans or automobile trucks, there usually being a route arranged 
by the district board of education, which takes in a number of children, thus obviating 
the use of more than one vehicle, though in isolated instances many boards of educa
tion, complying with the law, are compelled to transport to school one, two, three or 
more pupils who are so situated geographically that their school transportation is 
compulsory and yet there is no necessity for an established school transportation 
route in the sense of having to use a truck or van. In providing for school transporta
tion, the general assembly certainly meant that a practical view of the matter should 
be taken, and that aside from furnishing the vehicle, there was contemplated that such 
vehicle should travel over roads _that are used and are safe for the transportation of 
children. 

You indicate that the road in question could not be used by passenger automobiles 
or small vehicles carrying persons in a limited number, because of washouts and gullies. 
How then could any one presume t.hat such a road would be considered a "traveled 
public highway" whereon it is necessary to use a truck or school van? Can it be said 
that this highway, as described by you, is either practical or convenient? Clearly 
the road in question does not come within the limits of either of these descriptions, 
the same being words used in the law by the courts in passing upon this question. 

It is, therefore, the opinion of the Attorney-General that distance from the resi
dence of pupils to the school house to which they are assigned must be measured over 
the nearest traveled public highway, that is, the highway that is at all times prac
tical, convenient and accessible to such pupils, and one that can be used by vehicles 
of travel. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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785. 

SWEET CIDER AND GRAPE JUICE-MANUFACTURE AXD SALE UN"DER 
OHIO STATUTE NOT ILLEGAL-VINEGAR-SALE OF SA:.\1E NOT 
PROHIBITED-QUANTITY OF CIDER OR WINE PERSON MAY 
KEEP IN PRIVATE DWELLING FOR OWN USE NOT SUBJECT OF 
REGULATION UNDER STATE LAW. 

The manufacture of sweet dder and grape juice is not subject to a penalty in the present 
state of the Ohio l,a,w, nor in the sale thereof before it ferments made the subject of penalty. 

The sale of vinegar, not for beverage purposes, while regulated with reference to branding 
and adulteration is not prohibited. The quantity of dder or wine which a person may 
keep in his bona fide private dwelling for his own use, and not for sale as a beverage, is not 
the subject of regulation under the present state of the law. 

COLUMBUS, Omo, November 15, 1919. 

HoN. HOMER HARFER, Prosecuting Attorney, Painesville, Ohio. 
DEAR Sm:-Your recent communication asking for my opinion as to the state 

of the law relative to the manufacture of cider and grape juice has been duly received 
and is as follows : 

"Will you kindly give me your opinion on the following questions: 
(1) Whether a person may for compensation make cider and wine for 

persons who bring their apples and grapes to his mill, the cider and juice 
of the grapes being removed by the owner within a short time after it is made? 

(2) Whether a person may buy apples or grapes and grind or press 
the same and sell the sweet juice before it ferments? 

(3) How much cider or wine may a person make or have and keep for 
his own ui,e in his dwelling? 

(4) Whether a person may make cider or grape juice and keep it until 
it becomes vinegar and then sell it?" 

It is supposed that information as to possible change in the state of the law in 
pursuance of the abrogation of the previous license policy of the state by the adop
tion of constitutional prohibition, is the real purpose of your inquiry. You are ad
vised, however, that no change in the law applicable to the manufacture of sweet 
cider and sweet wine or the sale thereof before it ferment~, nor the keeping of the 
same in one's private dwelling for his own use, nor the sale of vinegar has been re
cently made to my knowledge. 

While it was provided in the recent prohibition amendment to the constitution 
that the manufacture and sale of intoxicating liquor as a beverage is prohibited, yet 
no penalty or administrative measures were incorporated in the amendment, it being 
provided that the legislature shall enact legislation for carrying it into effect, so that 
in this respect the amendment is not fully self-executing, and no penalty is afforded 
for enforcing its provisions except to the extent found in the pre-existing statutes 
of the state. 

With reference to the manufacture of cider, grape juice, and even intoxicating 
liquors generally, there is no general provision of the statutes purporting to penalize 
or prohibit such manufacture, save certain special provisions in the local option laws 
which would not be applicable to the manufacture of sweet cider and grape juice, as 
outlined in your question. 

Likewise, the sale of sweet cider and unfermented grape juice is not subject to 
penalty under any statute in force, to my knowledge; nor am I aware of any statute 
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regulating the quantity of cider or wine which a person may make and keep for his 
own use in his private dwelling. 

Wb.ile the sale of vinegar is the subject of regulation in reference to branding 
and adulteration thereof, as provided in sections 5786 G. C. et seq., yet the sale of 
vinegar is not prohibited, and when such sale is made in compliance with the regulatory 
provisions of the statute, your fourth question is answered in the affirmative. 

Thus the law on the subject remains the same as prior to the adoption of con
stitutional prohibition, and you are advised that the statutes so in force do not pro
hibit the making of sweet cider and unfermented grape juice, nor the purchase and 
sale thereof; nor is the amount of cider and wine which a person may make or have 
and keep for his own use in his private dwelling regulated. The sale of vinegar is 
not prohibited, but is regulated with reference to branding and adulteration, as pro
vided in section 5786 G. C. et seq. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

786. 

SCHOOLS-TEXT BOOKS-WHAT PRICE PUBLISHERS ::\IAY CHARGE 
FOR BOOKS REGULARLY ADOPTED-SECTION" 4752 G. C. GOVERNS 
-STATUTE DOES NOT RECOGNIZE ADOPTION OF SCHOOL BOOK 
FOR SUPPLEMENTARY OR REFERENCE PURPOSE. 

1. Publishers of text books cannot charge more than the Ohio contrad price <Yn file 
with the state school book commission for books regularly adopted. 

2. When books for use in public schools are regularly adopted by a board of education 
such adoption is for a period of five years, and the board of education is entitled during 
such pel"ind lo the benefit of the price of such text book, a.-s filed by the publisher with the 
school book commission. 

3. There is but one method for the legal adoption of books for 11se in the public schools 
and that is the method provided in section 4752 G. C. The statutes do not recognize an 
adoption of a school book for supplementary or reference purposes as against an adoption 
for school use. 

COLUMBUS, Omo, November 15, 1919. 

HoN. F. B. PEARSON, Superintendent of Public Instruction, Columbus, Ohio. 
DEAR Sm:-Acknowledgment is made of your request for an opinion of the 

attorney-general upon the three following questions: 

"(1) Have publishers the right to charge more than the Ohio contract 
price for books regularly adopted, but used for supplementary and reference 
purposes for a period of five years? 

(2) Have publishers the right to charge more than the Ohio contract 
price for books regularly adopted, but used for supplementary and refer
ence purposes, when no time period of adoption is specified, but the matter 
is left open? 

(3) What constitutes a legal adoption of books for supplementary and 
reference purposes so that publishers may be required to furnish such books 
at the Ohio contract price?" 

The statutes covering the establishment of the state school book commission 
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and fixing the manner and method of filing text books by publishers, for the purpose 
of adoption later by school boards throughout the state, are sections 7709-7715, inc., 
G. C. 

Your first question is whether publishers of text books have the right to charge 
more than the Ohio contract price for books regularly adopted but used for supple
mentary and reference purposes for a period of five years. The answer to this ques
tion is in the negative, for if a publisher had agreed in writing to furnish books that 
were adopted by a school board and did not do so, such publisher would be violating 
the provisions of section 7712 G. C., which provides that under circumstamces where 
a publisher fails or refuses to furnish books that have been adopted, the board of 
education which has been refused must at once notify the state school book com
mission of such failure or refusal and if it is found that there has been a failure ~r re
fusal, the state school book commission shall at once notify such publisher and each 
board of education in the state that such book shall not thereafter be adopted and 
purchased by boards of education in this state. In addition, the section provides 
that the publisher shall forfeit and pay to the state five hundred dollars for each failure 
to furnish books that have been adopted by a board of education at the prices agreed 
upon at the time of contract, such prices being not in excess of those filed with the 
state school book commission in the office of the superintendent of public instruction 
at Columbus. 

It is therefore apparent that publishers have no right to charge more than the 
price listed with the state school book commission to any board of education which 
adopts such text book or text books. The law does not recognize 2,ny distinction 
as to what constitutes supplementary.and reference purposes in the use of a text book. 
The only reference in the law is to text books and Webster defines a text book as: 

"A volume, as of some classical author, on which a teacher lectures or 
comments; hence any manual of instruction; an educational treatise; a school 
book." 

The Century Dictionary defines a text book as: 

"A book used by students as a standard work for a particular branch 
of study." 

It would seem, therefore, that if the books have been regularly adopted in the 
manner provided in section 4752 G. C., the question as to the way in which they were 
to be used in class work, whether with each recitation or intermittently, does not 
enter. Where a publisher has listed a book with the state school book commission 
and such book has been later adopted by a board of education, the publisher must 
furnish. such book at a price not exceeding the maximum price filed with the text book 
commission at the time of purc~ase. 

Coming to ypur second question, you ask whether publishers have the right to 
charge more than the Ohio contract price for books regularly adopted but used for 
supplementary and reference purposes, when no time period of adoption is specified 
but the matter is left open. You indicate in this question that the books you have in 
mind have been regularly adopt(ld by a board of education, but that no time period 
of adoption is specified and the matter is left open. 

There is but one method of legal adoption of books in Ohio, which is that provided 
for in section 4752 G. C., which reads: 

"* • • Upon a motion to adopt a resolution • • • to adopt any 
text book, the clerk of the board shall publicly call the roll of the members 
composing the board and enter on the records the names of those voting 
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'aye' and the names of those voting 'no.' If a majority of all of the board 
vote aye, the president shall declare the motion carried. * * *" 

Section 7713 G. C. reads: 

"At a regular meeting, held between the first Monday in February 
and the first Monday in August, each board of education shall determine by 
a majority vote of all members elected the studies to be pursued and which 
of such text-books so filed shall be used in the schools under its control. But 
no te,--t-1:tooks now in use or hereafter adopted shall be changed, nor any 
part thereof altered or revised, nor any other text-book be substituted there
for for five years after the date of the selection and adoption thereof, as shown 
by the official records of such boards, except by the consent at a regular meet
ing, of five-sixths of all members elected thereto. Books so substituted shall 
be adopted for the jull term of five years." 

From a reading of the above section, it is noted that a regular adoption operates 
for the full term of five years and there can not be, under the provisions of section 
7713 G. C., a regular adoption in which the time period could be stated as less. 

Coming to your third question, you desire to know what constitutes a legal adop
tion for supplementary and reference purposes, so that publishers may be required 
to furnish such books at the Ohio contract price. 

The statutes creating the state school book commission of Ohio, consisting of 
the governor, the secretary of state and the superintendent of public instruction, do 
not recognize a distinction between books used strictly as text books and those which 
you indicate may be books for supplementary and reference purposes. Throughout 
the sections the word "text-book" occurs, but in more frequent instances it is simply 
the word "books.'' It is important to notice that there is a distinction between the 
work conferred on the state school book commission, as regards this act, and the duty 
that is later conferred on boards of education under such act. The state school book 
commission created in section 7710 C. C. does not adopt anything. Its power is lim
ited by the language of the statute in these words: 

"* * * shall fix the maximum price at which such books may be sold 
to or purchased by boards of education, as hereinafter provided. * * *" 

Follov:ing the fixing of such maximum price, the publisher "notifies the super
intendent in writing that he accepts the price fixed, and agrees in writing to furnish 
such book during a period of five years at that price, such written acceptance and 
agreement shall entitle the publu;her to offer the book so filedJor sale to such boards 
of education." 

A reading of the statutes in question indicates that before any board of educa
tion can legall} demand that books be furnished to such board, at the price filed with 
with the state school book commission, the board itself has a duty to perform-that 
is, adopting such book for use in its district. Thus we have the following excerpts 
from the statutes, indicating that an adoption is contemplated in order to have the 
benefits of the law: 

"Sec. 7709. • * • before such books may be lawfully adopted and 
purchased by any school board, * * *." 

Sec. 7711. * * "' A board of education shall not adopt or cause to 
be used • "' *. 

Sec. 7712. If a publisher • • • fails or refuses to furnish such 
books adopted as herein provided to any board of education • * • such 
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books shall not thereafter be adopted and purchased by boards of educatfon. 
* * * 

Sec. 7713. * * * which of such text-books so filed shall be used 
* * * * * * no text-books now in use or hereafter adopted * • * 
(and again) for five years after the date of the selection and adoptfon thereof, 
as shown by the official records of such boards, * * *. 

Sec. 7716. When pupils remove from any district, and have text-books 
of the kind adopted in such district and not the kind adopted in the district 
to which they remove, * * *." 

It will thus be f\een that there is contemplated by the law an adoption prior to 
the purchase, and that such adoption shall be had by the board of education which 
desires to avail itself of the price fixed by the state school book commission. As in
dicated heretofore, there is but one section of the statutes which bears upon the man
ner of adopting a text book, that appearing in section 4752 G. C., supra. 

By section 7710 G. C., the state commission fixes the maximum price at which 
such books may be sold to or purchased by boards of education "as hereinafter pro
vided," and the maximum price thus fixed for purchases by the board of education 
is only for purchases "as hereinafter provided." The method "hereinafter provided" 
occurs in section 7713 G. C., supra, and these two sections jointly provide for obtain
ing the contract price on the basis of the publisher agreeing to furnish (section 7710) 
"during a period of five years at that price" and (section 7713) for the reciprocal con
sideration of the board of education adopting a book for five years, with the possible 
exception of substitution at a regular meeting by five-sixths of all the members elected 
to the board, and as to this exception it may be mentioned that practically all the 
school boards of Ohio are now what are known as small school boards, so that five
sixths of any board is substantially requirement for a unanimous vote to change the 
books in question and the corresponding security, in practice, to the publisher of a 
full five-year contract. It will be noted that while the publisher is bound under the 
section heretofore quoted to furnish the books for a period of five years at the price 
contracted for which may not exceed the maximum price fixed by the state commis
sion, at the same time the board of education can abrogate the contract any time 
during the five years by a five-sixths vote of its members. It thus will be seen that 
this statute is in the interest of the public, but a one-sided or unfair interpretation 
can not be given to it. 

There is a distinction between the adoption of a text book as contemplated in 
the statutes and the approval of such book for use in public schools. A book might 
be approved for use upon the recommendation of the superintendent or on the report 
of a committee of the board of education, but this would not be an adoption in the 
sense that is mentioned in section 4752, supra, because the board of education could 
approve the use of such book and not be bound for any specific time, while if the same 
was adopted, under the language of the statutes such adoption would hold for five 
years, unless during such five years the book in question was supplanted by another 
book upon a five-sixths vote of the board of education, counting all its members. 

It would seem, therfore, that a board of educatio!l which had adopted a text book 
that was listed with the state school book commission in the manner provided by 
the text book law would be entitled to the benefits of the piices filed with such com
mission, such p1ices being filed by the publishers as being effective to such boards 
of education as adopt the cext book or text books in the manner provided by law. 

On the other hand, e board of education which had merely approved the use of 
a certain book could hardly demand the full rights of a board of education that had 
adopted ~he book for a period of five years, for the fo1me1 board of education would 
be presenting little consideration to the publishe1, in return for the price quoted and 
filed with the state school book corrmission. 
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The law contemplates that the board shall do certain things for the publisher 
in order that he may know whi.>t supplies to purchase, that the books may not be 
required to be furnished at a loss to the publisl>er. 

The requirements of section 4752 G. C., as to the manner of adopting a text book 
are mandatory and should be strictly followed. Bearing upon the language of this 
section, which language formerly occurred in section 3982 R. S., the supreme court 
of Ohio spoke as follows: 

"The authority of boards of education like that of municipal councils, 
is stiictly lirr ited. They both have only such p<.wer as is expressly grant.ed 
or clei.>rly implied, and doubtful claims rs co thP mode of exercising the power 
vested in them are resolved against thew." 

Board of Educi.>tion vs. Best, 52 0. S., 152. 

As far as can be ascP1tained, the courts of this SLate have never had any ccca~ion 
to pass upon the direct question as to what was r text book fer "supplementary use," 
bu.; in the state of :\lichigaP, where school books are 1equired to be listed in prac
tically the sarre mamwr as in Ohio, the following language is pertinent as bearing 
upon the quesuion at band: 

"A iesolution uf a board of education to purchase certain text books 
for 'supplemento1y uRe' in the schools shows that theie is no intention of 
adopcing the book11 within the sense of the statute and the purchase is il
lPgal and void. * * * The language of the statute is 'adopt.' Books 
a1e adopted when such action as the statute p10vides is taken * * * the 
sole authori~y for purchases for supplemenwry use is in this bfotute relativP 
to adoption." 

Attorney-General ex rel. :\Iarr vs. BoPrd of Education of Det10it, 133 
l\Iich. 681. 

lt would seem that the publisher wo11ld be glad to furni1'h books at the regul:>r 
Ohio contract prier, provided he h>s n. regulnr adoption of his hook in the rr:.inncr 
presciibed by the Ohio statuh-~, for the consideiation moving to hirr fur having sub
rritted the reduced price to the ,;tate tichool book corrrri•:sion is the p1rctical cer
t:1inty o( ::i five-yeu co::>trnct which enables him to pmchrnc supplies •ind gau,:?;e his 
requiremencs with some degree of eccurrcy. 

Even though a book is adopted by a borrd of education, such adoption does not 
carry "\\ith it a purchase, for the purchase must follow adoption to secure the price 
filed with the school book commissio~ The publisher runs the risk of selling many 
or few of the text books in que,tion in a particular district, even after adoption, though 
in a general sense adoption usually means that there "\\ill be purchases to follow. 

If a board of education, by merely approving a book or by abquescence permitting 
it to be used in the schools of th,e district, demanded as its right che price filed by the 
publisher with the school book commission, it would be demanding something for 
which it had not given, in the eyes of the statute, anything in return, or a;, least that 
which is contemplated-that is, the adoption, in legal manner, of the book in ques
tion. 

Where a board of education complies 'i\ith the statute in adopting a book,it is 
clearly entitled to the benefits of the text book law, but another board of education 
which declines to adopt, but yet merely desires to use intermittently, would hardly 
be in a position to demand the same consideration as the board of education which 
had complied with the statute in carrying out its part of the statute in adopting in 
the manner provided by law. 

https://grant.ed


1448 OPINIONS 

The statutes providing for the filing by the publishe,, with the state school book 
commission, of his maximum price also obligate the publisher to sell at the lowest 
price for five years, notwithstanding changes in conditions and greatly increased costs 
due to abnormal conditions, not anticipated at the time such price was filed, and such 
statutes obligate the board of education to make such sales possible at the lowest 
price by practical assurance to the publisher that a book regularly adopted will be 
used for five yea;rs and that the publisher will not be cut off short of that period. Yet 
this latter can occur by a five-sixths vote of the board of education. 

The protection to the publisher contemplated in this act is that part of the stat
ute which provides for an adoption in a legal way of the book which he has submitted 
to the school book commission for use within the state. A mere occassional pur
chase of a book from the publisher by a board of education, which may not result in 
any further purchase at all, is not the protection to the publisher which the statutes 
contemplate. If a board of education chooses to depart from the statutory method 
of purchasing books prescribed by the legislature for its use-that is, by adoption 
(section 4752 G. C.) and purchase-then they have little right to expect the bei>efits 
of the contract price obtainable through compliance with the statute. 

In answer to your questions, therefore, it is the opinion of the Attorney-General 
that: 

1. Publishers of text books can not charge more than the Ohio contract price 
on file with the state school book commission for. books regularly adopted. 

2. When books for use in public schools are regularly adopted by a board of 
education, such adoption is for a period of five years, and the board of education is 
entitled, during such period, to the benefit of the price of such text book as filed by 
the publisher with the school book commission. 

3. There is but one method for the legal adoption of books for use in the public 
schools and that is the method provided in section 4752 G. C. The statutes do not 
recognize an adoption of a school book for supplementary or reference purposes as 
against an adoption for school use. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

787. 

DOG REGISTRATION LAW-COUNTY COMMISSIONERS REQUIRED TO 
PROVIDE FOR EXPENSES INCIDENT TO ADMINISTRATION OF 
SAID LAW-LIMITATION ON APPROPRIATIONS-HOW MADE. 

County commissioners acting under the provisions of the dog registration law, sections 
5652 G. C. et seq. as amended and supplemented in 108 Ohio Laws, are obligated to provide 
by appropriatwn from the dog and kennel fund for the several elements of expense incident 
to the administration of sai,d law, BUCh appropriations in the aggregate. however, to be 
limit;ed to 35 per cent. of the proceeds of the dog and kennel fund for the calendar year for 
which the appropriation,s are made. 

The appropriations for the several objects involved in the administrati,on of the law 
should be made separately and the amount thereoJ determined only by the necessities for 
proper administration of the law, subject, of course, in the aggregate to the 35 per cent. 
rnazimum limitation, anp, BUCh appropriations being applicable to the specific purposes 
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under the lau·, should be kept separate and distinct from the general "deputy and clerk 
hire funds" of the audit-Or's and sheriff's offices. 

COLUMBUS, Omo, November 15, 1919. 

The Bureau of Inspection and Supervision of Public Offices, Columbu.~, Ohio. 
GENTLEllEN-You recently requested my opinion upon the matters set forth 

.n your communication as follows: 
I 

"This bureau has made a ruling from the accounting sandpoint that 
where the commissioners make a special allowance to the sheriff out of the 
county fund for the purpose of catching dogs in conformity to opinion Nos. 
229 and 556, that the auditor and county treasurer open separate accounts 
on their ledgers of this appropriation, to be designated as the "sheriff's dog 
catcher fund," in order that check can be made of its expenditure to see that 
it was used for the purpose for which it was set aside and that it be not merged 
with the sheriff's fee or clerk hire funds as provided under section 2980-1 
G. C. Are we correct in so doing? 

We desire to call your attention to the proviso portion of section 565:!-13 
G. C., as amended in house bill No. 493, passed by the legislature May 9, 
1919; approved by the governor June 5, 1919; and filed in the office of the 
secretary of state June 6, 1919. Hence, effective September 5, 1919. \\'e 
would ask if said sect-ion 5652-13 as amended must be read with section 
5652-8 G. C., also amended in the same bill? We desire your written opinion 
as to how the commissioners should apportion amount not to exceed 35 per 
cent. of the gross receipts of said dog and kennel fund in any calendar year. 
The dog law assumes that dogs should be registered before the first of January 
for the following year although the law provides continuous registration 
throughout the year or as soon as a dog becomes over three months of age. 
Under the 35 per cent. provision can this amount be based upon the collections 
of the preceding year or must this be estimated upon the possible collections 
of the current year? In other words, when shall this amount be set aside? 
And shall separate ledger acccounts be kept of each of these divisions? 

The first part of section 5652-13 G. C. provides that the defraying of the 
cost of furnishing of blanks, records, tags, nets and other equipment neces
sary to carry out the enforcement of the provisions of the laws relative to 
the registration of dogs shall be paid from the collections of the dog taxes. 
Is this apart from the 35 per cent. mentioned in the proviso portion of this 
section or is it to be included within that percentage and must this all be 
provided for before any sheep claims or other payments are to be made from 
the fu[ds'? 

We take it that this appropriation shall be used for four purposes as 
clearly expressed; for registration, which would affect the county auditor's 
office; possible providing extra clerk hire outside of the provisions of section 
2980-1; for seizing, which would apply to the sheriff; for impounding and 
destroying dogs, which would apply to the pound keeper or humane society, 

-if such arrangement was made with such society. What we desire your 
opinion on is whether the amount thus set aside must be specifically and 
separately appropriated for the various purposes for the use of the various 
officers mentioned entirely outside of the provisions of section 2980-1 G. C." 

The previous opinions Nos. 229 and 556, to which you refer, considered certain 
provisions of the statutes relative to the registration of dogs, and your first inquiry 
now submitted related to the administration application of the principles announced 
in said opinions. 
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In opinion No. 229, which was directed to Hon. H. W. Kuntz, prosecuting attorney, 
'lanesville, Ohio, under date of April 23, 1919, it was held that the provision embodied 
in section 5652-8 G. C. that "county commissioners shall provide for the employment 
of deputy sheriffs necessary to enforce the provisions of this act" was not to be con
strued as a mere adoption by reference of the provisions of section 2980 and 29~0-l 
G. C. governing the appropriation of deputy and clerk hire from the several county 
officers fee funds, but on the contrary, was in itself a substantive authorization to the 
board of county commissioners to appropriate funds necessary for carrying out the 
provisions of the dog registration law in which that section is found. 

In opinion No. 556 the question was whether deputy sheriffs employed for the 
performance of the duties cast upon the sheriff's office in connection with dog regis
tration were to be regarded as in the nature of special deputies of limited authority. 
That opinion which was directed to Hon. George W. Sheppard, prosecuting attorney, 
Portsmouth, Ohio, under date of August 7, 1919, pointed out that under the dog regis
tration act certain duties are conferred upon the sheriff's office in addition to those 
existing by virtue of previous laws, and that to the exte~t necessary for the discharge 
of such duties, the sheriff is authorized to employ an additional deputy or deputies. 
It was further said: 

"And likewise it is made the duty of the county commissioners to co
operate in the matter to the extent of providing the funds for the employment 
of such additional deputies. Neither the duty nor the authority of the county 
commissioners in relation to providing this additional fund extends beyond a 
provision sufficient for the enforcement of the act in question, and likewise the 
extent of the authority of the sheriff for providing deputies to be compensated 
under this cumulative provision is measured by the necessities arising under 
the law." 

It was thus pointed out that while the deputies so employed were not classified 
by any apparent policy of the law as special deputies of limited authority, but pos
sessed the same general attributes of the regular deputies of the sheriff's office, yet 
the authority for both the appointment and the compenrntion is referable solely to 
the special duties in connection with administration of the dog iegistration law, and 
is commen1forate therewith. 

Coming now to a conside1ation of your fust inquiry, it is noted that you regard 
the promulgation of a ruling of your department, for purposes of accounting that 
the auditor and county treasurer open separate 2.ccounts on their ledgers of the ap
propriation made in pursuance of the statutes as considered in the fonr.er opinions, 
said accounts to be designated as the "sheriffis dog catcher fund," and that such fund 
be maintained separate and distinct from the sheriff's fee fund or clerk hire fund as 
provided in section 2980-1 G. C. 

The conclusions announced in the previous opinions clearly indicated that the 
appropria .;ion authorized under the dog registration law was in no sense to be re
garded as an augmentation of the so-called "deputy and clerk hire fund" governed 
by section 2980-1, but on ,he contrary, was one for the special purpose and applica
tion out.lined in said opiniong as 2.bstracted above. 

Therefore, in the p1oper administration of the fund so appropri2ted under the 
registration law, it would seerr to be highly desirable, if not imperative, that the fund 
be not merged with other funds administe1ed in compliance with distinct and inde
pendent provisions of the law. 

In view of this fact and of the broad authority vested in the bureau of inspec
tion and supervision of public offices by the p10visions of section 274 G. C. et seq. it 
is not perceived that the ruling is au imp1oper one. 

Section 279 prov;des: 
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"A separate ar:ccunt shall be kept for each app10priation made or fund 
created by epch taxing body, or legislative body, shewing date and manner 
of payn-ent therefrom, name of person 01 organiz::>iion paid, and for what 
purpose paid * * .,., 

You are therefore advi,;ed tho-t the ruling referred t:> is considered in accord with 
the spirit. and policy cf the law. 

Your reference to certain amendments of the so-called dog registration law os 
enacted at the recent session of the generai as~embly, and the questions based thereon 
reqt.ire a somewh: t comprehensive discussion of the provisions of law in fo1 Cf'. 

The amendments refeired to are certain sections c.f house bill No. 493, and par
ticularly the provisions of sections 5652-8 and 5652-13, and your question involves 
an interp1 etation of the clause p10viding for a limiwtion of appropriation from the 
dog and kennel fund to 35% thereof. 

Section 5652-S provides: 

"County commifsione1 s shall provide for the employrrrnt of deputy 
sheriffs 11\ecessary to en.force the provisions of this act, shall provide nets 
and other suitable devices fo1 taking dogs in a humane manner, and, except 
as hereinafter provided, shall olso provide a suitable place for impounding 
dogs, and make proper provision for teeding and caring for the same, and 
shall also provide humane devices and rrethods for destroying dogs. Provided, 
however, that in any county in which there is a society for the prevention 
of cruelty to children and animals, incorporated and organized as provided 
by law, and having one or more agents appointed in pursuance to law, and 
maintaining an animal shelter suitable for a dog pound a.nd devices for hu
manely destroying dogs, county commissioners shall not be required t0 

furnish a dog pound, but the sherifl shall deliver all dogs seized by him to 
such society for the prevention of cruelty to animels and children at its 
animal shelter, there to be dealt with in accordance with law, and the county 
comwissioners shall provide for the payment oi reasonable compensation 
to such society for -its servicrs so performed out of the dog and kennel fund. 
Provided further, that the county commissioners may with the approval of 
the sheiiff, designate and appoint any officer regularly employed by any soci
ety organized as provided by sections 10062 to 10067, inclusive, of the General 
Code, to act as deputy sheriff for the p·urpose of carrying out the provisions 
of this act, if such society whose agent is so employed, owns or controls a 
suitable place for keeping and destroying dogs." 

Section 5652-13 provides: 

"The registration fees provided for in this act shall constitute a special 
fund known as the dog and kennel fund which shall be deposited by the county 
auditor in the county treasury daily as collected and be used for the purpose of 
defraying the cost of furnishing all blanks, records, tags, nets and other equip
ment necessary to carry out and enforce the provisions of the laws relating to 
the regi.~tration of dogs, and for the payment of animal claims as provided in 
sections 5840 to 5849, both inclusive, of the General Code, and in accord;. 
ance with the provisions of secti~n 5633 of the General Code. Provided, 
however, that the county commissioners by resolution shall appropriate 
sufficient funds out of the dog and kennel fund mid funds so appropriated 
not to exceed 35% ol the gross receipts of said dog and kennel fund in any 
calendar yealr, for the purpose of defraying the necessary expenses of regis
te1ing, seizing, impounding anp destroying dogs in accordance with the 
provision of section 56'52 and supplemental sections of the General Code." 
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A broad general survey of the provisions for application of the dog and kennel fund 
as provided in the original act and the amendrr ents thereto as embodied in the sections 
noted, discloses that it is to be approp1iated to the payment of the expenses incident 
to the administration of the dog registration law; the payment of claims for injuries 
or loss occassioned to animals by doge; the support of humane socieUes and to the 
uses of the county board of E'ducation. 

The question you raise relatE'S to the appropriations from said fund for the various 
expenses incident _tp the administration of the dog registration law itself, and it is to 
be determined whether the apprnpriations for such purpose are limited in the aggre
gate to 35% of the fund; how such 35% is to be asc'ertained and the app1opri11,tion 
made for a given year, and details incident thereto. 

It is noted that section 5052-8 3#3 aµie,nded, is substantially in the rnme form as 
the original section cbnsidered in previous opinion_s referred to, with reference to cast
ing the duty upon the county commissioners to provide the funds for employment 
of deputy sheriffs necessary to enforce the provisions of the act, and further, it is pro
vided that the commissioners shall provide nets and other suitable devices for taking 
dogs, and shall provide a suitable place for impounding dogs and make proper pro
visions for (~eding and caring for same and for their destruction in accordance with 
the provisions of the act. The provision for impounding, caring for and destroying of the 
dogs may be made with a humane society in counties where such society exists, and 
in that event, the commissioners shall provide for payment of reasonable compen
sation to such society for its services, payable out of the dog and kennel fund. 

Section 5652-13 further authorizes the payment from the dog and kennel fund 
of the cost of furnishmg blanks, records, tags, nets and other equipment necessary 
to carry out and ~nforce the provisions of the act. These provisions are followed 
by the clause "provided, however, that the county commissioners by resolution shall 
appropriate sufficient funds out of the dog and kennel fund, said funds so appropriated 
not to exceed 35% of the gross receipts of said dog and kennel fund in any calendar 
year, for the purpose of defraying the necessary expenses of registering, seizing, im
pounding and destroying dogs in accordance with the ·provisions of section 5652 and 
supplemental sections of the General Code." From consideration of this latter clause 
it is readily apparent that the preceding language relative to the purposes to which 
the fund is applicable is not to be considered as the complete and unrestricted ap
propriation of such funds, but is to be read in connec~ion with the clause last quoted, 
and such several provisions construed consistently. 

It is noted the appropriation to be made by the comw.issioners as set forth in 
the last clause of section 5652-13 embraces under general terms all of the purposes 
more specifically enumerated in the preceding provisions for charging the dog and 
kennel fund with the expense of its administration, so that all such provisions are 
to be read as subject to the maximum limitation of 35% of the fund, and you are 
advised that the appropriations for the various items of expense incident to the ad
ministration of the dog registration law are limited in the aggregate to 35% of the 
gross receipts of the dog and kennel fund. 

The dog and kennel fund is a special fund to be accumulated from the registra
tion fees, fines, costs, etc., accruing under the provisions of the dog registration act, 
and clearly is to be maintained as a separate and independent fund. 

With reference to the order of its distribution, it clearly appears that the appli
cation of the fund for the expense incident to the administration of the law is to have 
priority over its application to live stock claims, and a final distribution to the hu
mane society and the county school board fund. This is disclosed particularly by 
the provisions of section 5652-13 of the act, which after setting forth that the fund 
shall be used for defraying costs and expenses incurred in carrying out the provisions 
of the act, and for payment of animal claims, continues with the proviso that the 
county commissioners shall appropriate not to exceed 35 per cent. of such fund in any 



ATTORNEY-GE~'"ERAL. 1453 

calendar year for the purpose of defraying the expense of the various matters involved 
in the administration of the act elsewhere enumerated, so that it is determined that 
the commissioners are charged with the appropriation of a sufficient amount for the 
purposes of administration of the act, not to exceed, however, 35 per cent.. of the gross 
receipts of the funds in any calendar year, from which it follows that it is only the 
balance remaining after such appropriation that is charged with the payment of ani
mal claims, and the distribution to the humane society and county school board fund. 

With reference to the calculation of the 35 per cent. of the fund in a given year, 
it must be said that a somewhat difficult problem is confronted. From a careful analy
sis of the pertinent provisions of the act I am of the opinion that the 35 per cent. which 
may be appropriated for a given year is not to b~ based upon the proceeds of the pre
vious year, but rather the proceeds of the year for which the appropriation is made. 

In practical operation', no doubt, the bulk of the proceeds of registration fees, 
which is the principal source of the fund, would come into the treasury on or before 
the first of January, it being provided in section 5652 of the act that the registration 
shall be made annually before the first day of January for the following year, and thus 
a substantial part of the fund will be available for appropriation for the expenses to 
be incurred during the calendar year. 

Of course, the dog and kennel fund in practice will be further augmented at in
tervals during the entire year by the accumulation of fines and penalties under the 
act, and also by additional registrations of dogs, it being provided by section 5652-2 
that at any time a dog shall become subject to registration the owner shall make ap
plication for such registration accompanied by the fees therefor. 

The only practicable way of administering this provision, in my opinion, is to so 
order the appropriations from the funds for administrative expense that in the aggre
gate they shall not exceed 35 per cent. of the final proceeds for the calendar year, which 
for practical purposes no doubt may be accomplished by anticipating the accumula
tions into the fund in incurring administrath•e charges against it and making suc
cessive appropriations as the funds shall be accumulated. 

What has been said in the previous opinions of this department referred to and 
abstracted above, relative to the duties of the county commissioners in providing 
funds for employment of deputy sheriffs and the method of administering that func
tion is likewise applicable to the appropriations to be made for the other items of 
expense chargeable to the fund. 

It is contemplated that there shall be an appropriation or appropriations by the 
county commissioners from this special dog and kennel funct for the several adminis
trative charges provided in carrying the law into effect, and while such appropriation 
in the aggregate are limited to 35 per cent,. of the gross receipts of the fund, yet it is 
made the duty of the county commissioners to provide appropriations for the various 
measures authorized in the administration of the law, and the duty of appropriation, 
as said in connection with the question considered in the previous opinions, is meas
ured by the needs for properly carrying out the purpose of the law, subject of course 
to the maximum limitation of 35 per cent. So that as ,11, practical matter, in a full ob
servance of the various provisions of the law it will be incumbent on the board of com
missioners to make separate appropriations for the several items of expense to be in
curred in the administration of the dog registration law, and in accord ·with what has 
been previously said with reference to the appropriations for deputy sheriffs, the sev
eral appropriations so made have no connection whatever with the general fee fund 
or deputy and clerk hire fund maintained under favor of sections 2980 and 2980-1 
G. C. 

It is believed that this outline is in accord with the spirit and policy of the act, 
and will determine the various inquiries involved in your communication. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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788. 

AGRICULTURE-COUNTY COMMISSIONERS ARE AUTHORIZED TO 
MAKE APPROPRIATIONS FOR "DEVELOPMENT OF AGRICULTURE 
AND COUNTRY LIFE"-HOW QUALIFIED-DISBURSEMENTS HOW 
MADE. 

Under section 9921-6 G. C. the commissioners of a county are authorized to make a 
general appropriation for "the development of agriculture and country life," the applica
tion of which is addressed to the discretion of the trustees of the Ohio State University, and 
their disbursement of the funds so appropriated for the employment of "assistant county 
agents," "home demonstration agents" or "leaders of boys' and girls' agricultural clubs" 
would not constitute a violation of th~ authority conferred under the provisions of section 
9921-1 et seq., G. C. 

Coun.rnus, Omo, November 15, 1919. 

HoN. ALFRED VIVIAN, Dean, College of Agriculture, Ohio State University, 
Columbus, Ohio. 

DEAR Srn:-I have your recent communication requesting my opinion as follows:' 

"I respectfully request from you an opinion on the following matter 
relative to section 9921-6 of the General Code, namely: 

Is there anything in said section to prevent the county commissioners 
from appropriating money to be used in the employment of assistant county 
agents, home demonstration agents, or leaders of boys' and girls' agricultural 
clubs? 

Explanation-Section 9921-4 provides that the county commissioners 
may appropriate $1,500 a year toward the employment of a county agent. The 
work of the county agents has grown so rapidly that there are now several 
counties that feel that this work should be increased in scope. Since the law 
was passed permitting the use of money for county agents, the work for the 
women, under what is known as a home demonstration agent, has been intro
duced, and there has also been a great demand for the work among boys 
and girls in the agricultural clubs. 

Those who wrote section 9921-6 intended to give the county commissioners 
authority to appropriate additional money either for boys' and girls' club 
leaders, home demonstration agents or assistant county agents. This section 
was adopted by the present legislature and under it three counties have al
ready appropriated money for the salary of a leader of boys' and girls' clubs 
only to be notified by their county attorneys that money appropriated under 
said section could be used for a home demonstration agent and for no other 
purpose. • 

There are at least three other counties sufficiently interested in this work 
with boys and girls that are now ready to make the appropriations but after 
the experience of the three counties mentioned above they feel that it is de
sirable to have an opinion from you before proceeding with the appropriation. 

Since the money has already been appropriated in three counties and these 
counties are anxious to get the work started as soon as possible, I respectfully 
petition an opinion from you at the earliest possible date." 

The question whiph you thus present requires a construction of certain provisions 
of section 9921-6 as enacted by the recent session of the general assembly known as 
House Bjll No. 257. That section provides: 
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''The county commissioners of each and every county of the state in 
addition to the powers conferred in section 9921-4 of the General Code are 
hereby authorized and empowered to make additional appropriations annually 
to further the development of agriculture and country life in the county includ-
ing the employment of a home demonstration agent and the county commis
sioners of said county or counties are authorized to set apart and appropri-
ate said sum of money and transmit the same to the state treasurer who shall 
place it to the credit of the agricultural extension fund to be paid for the 
purpose aforesaid by warran-t issued by the auditor of state on voucher ap
proved by the Ohio State -University. H for any reason it shall not he used as 
contemplated in this act, it shall revert to the county from which it came. The 
home demonstration agent shall acquaint herself with conditions in the county 
to which she is assigned, and as far as practicable, respond to invitation,s to 
visit homes and gardens, give practical and useful information with reference 
to the selection and preparation of foods for persons both in health and 
sickness, the feeding of infants, the preservation and storage of foods, the 
choice of fabrics and making of garments, the arrangement and installation 
of household mechanical devices, and the choice and repair of household 
furnishings and decorations. She shall co-operate ·with the United States 
department of agriculture, the Ohio agricultural experiment station, and 
other public agencies to the end that the women of the county may have at 
hand the services of these agencies. She shall have an office in which bulletins 
and other printed matter and records of value to housewives may be con
sulted and through which the agent may at all times be reached as she travels 
from home to home in the discharge of her duties. After having appropriated 
under this section and a home demonstration agent having been employed 
for the county, the county commissioners shall appropriate under this section 
in each succeeding year for five years not less than one thousand dollars." 

This section is supplemental to se<Jtiions 9921-1 to 9921-5 G. C. inclusive, and in 
arriving at the proper determination of the question you present, it is nedessary to 
consid.er the entirn provhioll'S of the law governing the county agricultural extern,ion 
work togethc,. 

The question now presented for determination no doubt ari9cs out of the language 
of the supplemental section providing the purpose for which additional appropriations 
may be made, in the following langusge: 

"To further the development of agriculture and country life in the county, 
including thE' employment of a home demonetration agent." 

The original sections as enacted in the 105-106 session lawe of the general assem
bly may be classed b10adly as having for their purpose the development of agricul
ture and count1y life. It is true that the wctivity sc, inaugumted was to be conducted 
so far as said original sections provided, through the medium of the county agricul
tural agent, and that auth01ity to appropriate money on the part of the county com
missioners was limited to appropriations "for the maintenance, support and cxpPnse 
of a county agricultural agent." The duties of the agent weie outlined in such a way 
as to characterize the activity as one for the development of agriculture and country 
life. 

By the supplemental section (9921-6), it is now provided that in additio!l to the 
powe,s conferred by the previous enactment on county commissioners, they shall be 
empowered to make additional appropriations adnually "to further the development 
of agriculturE' and country life in the county," and by the language of the supplemen
tal section, the employment of a home demonstration ag.ent is included in the project 
so authorized. 

https://consid.er
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Without the reference to the employment of the home demonstration agent it 
would hardly be contendable that the application of the additional funds whose ap
propriation is authorized is ascertained or limited in detail, but is rather general, a,nd 
nb doubt addressed to the discretion of the disbursing authority i_n copsiderable measure. 

Consideied in this light, about the only other sourse of limitation upon the ap
plication of such additional appropriations would have to be found i,n the limitation 
of the original section to the application of the appropriation for employment of county 
agricultural agents. 

However, the natural impmt of the language of the supplemental section does 
not at all lead to the conclusion that the additional appropriations here authorized are 
to be regarded as simply authorizing an increased fund for salary a,nd expenses of 
county agricultural agent, btit on the contrary, purport to provide funds for the further 
development of agricultuie and country life without stipulating or limiting in detai 
the method by which such development is to be brought about, and consequently 
such funds expended. 

The fact that thi,<, phrase is followed by the l;:mgu~ge "including the employment 
of a home demonstration agent" dces not import, in my judgment, a limitation or 
restriction of the more general language which has gone befoie, but iather indicates 
that the particulv1ization with 1eference to the home demonstration agent does not 
exhaust the full pmpose for which the appropriation may be made. If the general 
authority p1ovided includes the authoiity to employ a home demonstration agent, 
the natural conclueion would be thrt it must be a iarger authori1.y, and not being 
otherwise particularized, I reach the conclusion that there is a somewhat gencriil 
authority grouted in the sertion, the adILinistration of which is 1eposl'd in the dis
bursing authority. 

The appropriations authmizPd by the supplea:eDtal section are to fur.-her the 
developrrent of agriculture and country life in the courty, includmg the Pmployment 
of 9, home dewonstration age1,t, and rnch appropriations are to be tr::>nsmitted tc the 
st::>te treasme1 who shrll plrce iG to the credit of the agricultural extension fund to 
be paid for the purpose doresaid. Section 9921-1, which is a pert of t1'e 01iginal 
:mt relating to the subject of county extension wmk, provides that "the trustees of 
the Ohio State University shrll expend, in accordance with law, all moneys in the 
state tieasury to the credit of the agricultural extension fund." 

Fron: the provisions that have been considered, you are advised that the applica
tion of funds appropriated generally fer "furthering the development of agriculture 
and country life" by the commissioners of any county and transmitted to the state 
treasurer, is a matter addressed in the first instance to the discretion of the trustees 
of the Ohio State University, and it is not now apparent that their determination to 
apply such funds in the employment of assistant county agents, home demonstration 
agents or leaders of boys' and girls' agricultural clubs, would be an abuse of discre
tion a.s a matter of law. 

Respect£ ully, 
JOHN G. PRICE, 

A.tturney-General. 
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789. 

SCHOOLS-REQUIRE::\IENTS OF SCHOOL DISTRICTS TO OBTAIN STATE 
AID-ENU:\IERATION Ai.~D NOT DAILY ATTENDANCE GOVERNS 
-FAJLURE TO DISCONTINUE SCHOOL WHOSE AVERAGE DAJLY 
ATTENDANCE rs LESS THAN TEX DOES NOT PREVENT DIS
TRICT FROM RECEIVING STATE AlD-STATE AID GRANTED TO 
SCHOOL DISTRICTS AS A WHOLE-SECTION 7730 G. C., HOUSE 
BILL No. 348 (108 0. L. 704) MAKES NO PROVISION FOR WEAK SCHOOL 
DISTRICTS TO BE APPLIED TO TRANSPORTATION OF PUPILS OF 
SCHOOLS THAT HAVE BEEN SUSPENDED. 

I. School districts entitled to ~tale aid must have a number c,J persons of school age 
equal to at least twenty times ti•,e numl"Jer of leacl•ers employer1, therein; under -~Pelion 75!)7 
G. C. the school eni,mcimion in the whole di.,trir:l is th€ Joctor and not the dail1, oUendancc 
in any p,irtic•1lar school. 

2. Where either the county bocrd of cduc~tion or 1he loccl district board of educa
tion hes J<,iled to discontinue a school whose iva:i,ge daily oltcndance w.1s less than ten 
Jcrr the preading '!iear, .:,,~ provided i 1i section 7730 G. C., such failure cioes nnt prevent 
the district from ri,criuing state :id for other schools lhrrein, smce st 1te cid is grJnted to 
school districts as a whole, which comp1y with thP. st.-1te cid law, and not io certain schools 
in such district. 

3. Sedion 7731), l'S amended by th-, act effective September 22, 1919, house bill 348, 
makes no protision for state aid to weak school districls to be applied to the transpor/1,
tion of pupils of schools that ha11e been suspended. 

COLUMBUS, Omo, November 15, 1919. 

Rm,. FRANK B. PEARSON, Superintendent oj Public Instruction, Columbus, Ohio. 
DEAR Srn:-Acknowledgment is made of your request for the opinion of this 

department upon the followiug statement of facts: 

"Section 7730 of the Wenner bill, H. B. 348 (108 O. L. 704) enacted by 
the eighty-third general assembly in 1919, provides: 

'Whenever the average daily attendance of any school in the school dis
trict for the preceding year has been below ten, the county board of education 
shall direct the suspension and thereupon the board of education of the village 
or rural district shall suspend such school.' If a school, the average daily 
attendance of which was below ten, the preceding year, is not suspended in 
accordance with the provisions of this section, is the district in whirh the 
same is located entit,led to state aid for teachers of such a school? 

If the ~chool is suspended, may the board of education receive state 
aid for the transr,ortation of the pupils of such school who live more than 
two miles from the school to which they have been assigned." 

Section 7730 G. C., as last amended by the present general assembly, and effective 
September 22, 1914, reads as follows: 

"The board of education of any rural or village school district may sus
pend temporarily or permanently any or all schools in such village or rural 
Echool district because of disadvantageous Ideation or any other cause. When
ever the average daily attendance of any school in the school district for the 
preceding yea.. has been below ten the county board of education shall direct 
the suspension and thereupon the board of education of the village or rural 
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school district shall suspend such school. Whenever any school is su.spended 
the board of education of the district shall provide for the tr'ansfrr of the 
pupils residing within the territory of the suspended school to other schools. 
Upon such suspension the board of education of such village or rural dis
trict shall provide for the conveyance of all pupils of legal school age who 
reside in the territory of the suspended district and wbo live more than two 
miles from the school to which they have been assigned, to a public school 
in the rural or village district or to a public school in another district. Notice 
of such suspension shall be posted in five conspicuous places within such 
village or rural school district by the board of education within ten days 
after the resolution providipg for such suspension is adopted. Wherever such 
suspension is had on the direction of the county board of education, then 
upon the direction of such county board, and in other cases upon the finding 
by the boll,rd of education ordering such suspension that such school ought 
to be re-established, such se;hool shall be re-estabfahed. If at any timP. it 
2.ppears that the average daily attendance of enrolled pupils residing within 
the territory of the suepended school as it was prior to such suspension is 
twelve or more, then, upon a petition asking for re-establishment signed by 
a majority of the voters of the said ter1itory, the board of education may 
re-establish such school." 

The intent of the above section is that following the end of a term of school in a 
district and before arrangements are made for the continuation of such school, the county 
board of education shall direct the suspension of the schools if the average daily atten
dance for the preceding school year was below ten. Your question is understood to 
be relative to a school in which the attendance was below ten for the preceding school 
year, but such school was not suspended in accordance with the provisions of section 
713,0, above quoted. It must be remembered that section 7730, supra, appearing 
in house bill 348, the Wenner school law, was effective on September 22d, or practically 
after all district schools for the year 1919-1920 had begun. 

The law which would have been in force during the summer of 1919, that is to say, 
the period after the school term ended in a school district, and before the beginning 
of the new school year in September, 1919, would be section 7730, as it appears i;n 107 
0. L., page 638. The language of the law on this subject, as it existed prior to Septem
ber 22d, when the Wenner school law went into effect, read as follows: 

"Section 7730. When the average daily attendance of any school for the 
preceding year had been below ten, such school shall be suspended and all 
of the pupils of legal school age, who rrside in the territory of the suspended 
district, transferred to another school 01 schools when the county bo,ard of 
education so -directs the board of education of the village or rural district 
in which said school is located " * *." 

It will be noted that this language in the old law is not radically different from 
that appearing in section 7730, as amended in the Wenner school law, effective Septem
ber 22, 1919. It is, therefore, apparent that this la:aguage was ieally caITied into the 
Wenner school law, .which you quote, and that the same practical requirements men
tioned in section 7730 of the Wenner school law, house bill 348, were in vogue during 
the entire year of 1919. You indicate that the preceding year showed such echool 
to have an attendance below ten in number and desire to know whether, if it is not 
suspended in accordance with the provisions of law, the district in which the same 
is located is entitled to state aid for teache1s in such district. 

Your attention is invited to section 7597 G. C., which reads as follows: 

"Xo district shall be entitled to state aid, as provided in sections 7595, 



ATTORNEY-GE!l.'ERAL. 1459 

7595-1 and 7596, unless the number of persons of school age in such du.trict is 
at least twenty times the number of teachers employed the1ein, and the schools 
in such district are maintained at least eight months 01 the year. (104 v., 
165.)" 

From the above seccion it is noted that :>. district, in order to receive state aid 
must have at least twenty pupils to each teacher and the contemplation is that the 
district asking for state aid maintain the schools in the district at least eight months 
of the year. The school you have in mind had an attendance of less than ten the pre
ceding year and is oni> of the schools located in such district which makes request 
for state aid. 

Applications for state 9id for weak school diseric,s are made by the district board 
of education and the district is thr unit to be considered by the state auditor in approv
ing such application and making his allocme~t of state aid. If the dist1ict making 
the application shows that it has a school enumeration, that is, pe1sons of school age 
which equal or exceed a nun1be1 l;wenty ·times the number of teachers employed, such 
district ie entitled to state aid if it has complied with the provisions of the state aid 
law mentioned in sections 7594-1, 7595, 7595-1, 7595-2, 7595-3, 7595-4, 7595-5, 7596, 
7596-1 and 7597 G. C. No consideration can be given to the question of daily <J.tten
dance in the schools of such district, the requirement being that the district must show 
that in the whcle district there is a school enumeration that is equal in number to twenty 
times the number of teache1s, and the fact that in one particular school there was 
less than such required number, oughc not to militate against the ot1'e1 schools in such 
district receiving etate aid. Under the provisions of section 7730 G. C., it is mandatory 
upon the county board of education to direct the discontinuance of a school within 
the county, if such school, during the p1eceding year, showed a daily attendance of 
less than ,;en, rnch order of discontinuance to be carried out by the dist,ict board of 
education; but if neither of these boa1ds have carried out the provisions of section 7730, 
as regards the pa1ticular school in question, the other schools within the distiict should 
not be made to suffer on account of such dernliction in their consideration for state 
aid under another section of the statutes, the idea of the law being thRt the dist1ict 
is the unit which mc.kes the application for state aid and must show the requirements 
regarding school population as a district, following which state aid is rendered to the 
district for its board of education to disburse to the several schools in its discretion, 
under the law, rather than g1anting state aid to any particul. r school in such district. 
In the question at hand the provisions of section 7597 G. C. apply, in that the districu, 
if it can show persons of school age ir the proper number rather than doily attendance, 
should receive state aid if other provisions of the law 11nde1 the sections heretofoie 
cited, are complied with. 

Coming to your second question, you inquire if the school is suspended, may the 
board of education receive state aid for the transportation of pupils of such school 
who live more than two miles from the school to which they have been assigned. Bear
ing upon this point, attention is invited to the fact that section 7730, which appears 
in house bill 406, Freeman law, effective August 18, 1919, was repealed by new section 
7730 G. C., which appears in house bill 348 (Wenner school law), effective September 
22, 1919, and section 7730, as it now reads and as amended above, contains no pro
vision for state aid in the transportation of pupils of suspended schools. Under these 
circumstances, while the legislature made such provision in the first section 7730 that 
was enacted, the same provision was omitted in the later enacted section 7730, and which 
must be considered as the final expression of the general assembly upon the matter, 
and until further legislation is had upon the subject the state auditor cannot allow 
any state aid for transportation of pupils in suspended schools to be paid from the state 
funds. 

It is, therefore, the opinion of the Attorney-General that: 
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1. School districts entitled to state aid must have a number of persons of school 
age equal to at least twenty times the number of teachers employed therein; under 
section 7597 G. C. the school enumeration in the whole district is the factor and not 
the daily attendance in any particular school. 

2. Where either the county board of education or the local district board of 
education has failed to discontinue a school whose average daily attendance was less 
than ten for the preceding year, as provided in section 7730 G. C., such failure does not 
prevent the district from receiving state aid for other schools therein, since state aid 
is granted to school districts as a whole, which comply with the state aid law, and 
not to certain schools in such district. 

3. Section 7730, as amended by the act effective September 22, 1919, house bill 
348, makes no provision for state aid to weak school districts to be applied to the trans
portation of pupils of schools that have been suspended. 

Respectfully, 
JOHN G. PRICE, 

Att_prney-Genera . 

790. 

APPROVAL, PROPOSED AGREEMENT BETWEEN THE OHIO BOARD OF 
ADMINISTRATION AND THE CLEVELAND, CINCINNATI, CHICAGO 
& ST. LOUIS RAILWAY COMPANY FOR CONSTRUCTION OF SIDE 
TRACKS ON PRISON FARM NEAR LONDON, OHIO. 

COLUMBUS, Omo, November 15, 1919. 

The Ohio Board of Administration, Columbus, Ohio. 
GENLEMEN:-Acknowledgment is made of the receipt of your recent letter 

transmitting proposed agreement between your board and the Cleveland, Cincinnati, 
Chicago & St. Louis Railway Company, for the construction of sige tracks on the prison 
farm near London, Ohio, for the approval of this department. 

By personal conference it is learned that the primary purpose of this agreement 
is to facilitate the economic purchase and delivery of material for the building of the 
new penitentiary, agreeably to the provisions of the new prison act, enacted in 103 
0. L., 249. Consideration of these facts leads this department to the conclusion that 
the subject matter of this contract is incidental to and necessary for carrying out the 
power expressly granted in that act. Consideration of this act, together with sections 
1832, 1835, 1838, 1862 and 1865, sections 2314 to 2332, inclusive, and sections 14 and 
15 of the appropriationg act in 107 0. L., 346, and also the appropriating acts in the 
same volume, pages 234 and 309, lead to the further conclusion that such a contract 
is within the power of the board of administration in the construction of the new peni
tentiary. That such funds are in the treasury available for the discharge of the pro
posed agreement and not otherwise appropriated is evidenced by the certificate of 
the state auditor hereto attached. In this connection, however, the provisions of sec
tion 22 of article 2 may properly be referred to. This section in part provides that: 

"No appropriation shall be made for a longer period than two years." 

If this appropriation certificate is not effective to embrace the entire consideration 
involved in the agreements in the contract, then by reference, this section being read 
into the proposed agreement, results in its being so construed as making the agreement 
as to maintenance beyond the two-year period subject to appropriations being made 
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by the general assembly. However, I am informed that this does not present any 
practical difficulty and in view of this fact, the proposed agreement, as thus construPti. 
is hereby approved as to form. 

Respectfully, 
JOHN G. PRICE, 

A ltorne1J-General. 

791. 

COUNTY COMMISSIONERS-SALARY-HOW COMPUTED FOR CO:\fMIS
SIONERS IN COUNTIES WHERE TAX DUPLICATE IS LESS THAN 
FI\ E MILLION DOLLARS-SEE SECTION 3001 G. C. AS AMENDED, 
108 0. L. 926--SUPPLEMENTAL TO OPINION No. 623, SEPTEl\IBER 
12, 1919. 

Section 3001 G. C., as now amended, fixes the 1Jearly compensation of commissi-Oners 
of counties whose tax duplicates in December, 1909, were five million dollars, or less, at 
seven hundred and jift1J dollars. 

Such section, as amended, became effective October 10, 1919, and it is not applicable 
to officers whose terms began prior to that date. 

In a county whose tax duplicate for December, 1909, and for December, 1910, u:as 
less than jive million dollars (questions arising from vacancies not considered), each com
missioner u:as en'i'led to receive, from 1912 to 1919, both inclusive, a compensation of 
eight hundred and sixt'lj-two dollars and fifty cents; and those serving terms beginning prior 
to October 10, 1919, may continue to draw that sum until the end of such terms. 

CoLUMBus, Omo,° November 17, 1919. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GRNTLEMEN:-You advise that in a certain counLy in Ohio the tax duplicate in 

December, 1909, and in 1910, was less than five million dollars, and that for subsequent 
years it has been in excess of that amount. You inquire to what compensation its com
missioners were entitled prior to the enactment of amended section 3001 G. C. in June, 
1919, what they are to receive under the amended section, and when the latter became 
effective. 

My opinion No. 623, rendered to you on September 12, 1919, sets-out the statutes 
applicable since 1904 and I shall not quote them here. As I then advised you, the com
missioners of a county whose tax duplicate did not exceed five million dollars in Decem
ber, 1909, are entitled, under the present provisions of section 3001 G. C., to an annual 
compensation of seven hundred and fifty dollars. 

Senate bill No. 100, containi~ this amended section, hr,ving been neither ap
proved nor vetoed by the governor, was filed in the office of the secretary of stute on 
July 11, 1919 and became effective on October 10, 1919. ConEequently it is not ap
plicable in its present form to commissioners who took their office prior to tlmt date. 

Ohio Const., Art. II, Sec. 20. 
State ex rel. vs. Raine, Auditor, 49 0. S. 580. 
State ex rel. v~. Lewis, 15 X. P. (X. S.) 582. 

But it would govern the compe~ation of one choEen to fill a vacancy occurring after 
that date. 

State ex rel. YS. Tanner, 27 0. C. A. 385. 
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Prior to June, 1911, the compensation of a commissioner of a county in which, 
on the 2oth of December of the preceding year, the aggregate of the tax duplicate. 
was five million dollars or less, was seven hundred and fifty dollars. 

In June, 1911, the statute was amended so as to provide: 

"Sec. 3001. The annual compensation of each county commissioner 
shall be determined as follows: 

In each county in which on the twentieth day of December, 1911, the 
aggregate of the tax duplicate for real estate and personal propert_y is five 
million dollars or leEs, such compensation shall be nine hundred dollars, and 
in addition thereto, in each county in which such aggregate is more than 
five million do~rs, three dollars on each full one hundred thousand dollars 
of the amount of such duplicate in excess of five million dollars. That the 
compensation of each county commissioner for the year 1912, and each yellr 
thereafter, shall not in the aggiegate exceed 115 pe1 cent. of the compensation 
paid to each county commissioner for the year 1911. * * * Such com
pensation shall be in full payment of all services rendered as such commis
sioner and shall not in any case exceed four thousand dollars per annum. 
Such compens2tion shall be in equal monthly installments horn the county 
treasury upon the warrant of the county auditor." 

In State ex rel. vs. Lewis, 15 N. P. (N. S.) 582, the court, construing this statute, 
held that the compensation of a commissioner for the year ending September, 1912, 
in a county in which for the year 1911 it was seven hundred and fifty dollars, was 
eight hundred and sixty-two dollars and fifty cents, or one hundred and fifteen per 
cent. of seven hundred and fifty dollars. And the compensation being limited to one 
hundred and fifteen per cent. of the amount drawn in the official year ending in Sep
tember, 1911, remained unchanged until affected by the last amendment. 

State ex rel. vs. Lewis, supra, is exactly in point here, and, having been, as I under
stand, affirmed by the court of appeals, and having been referred to with approval 
by my predecessor in Opinions of the Attorney-General for 1918, Vol. I, p. 199, as 
well as in my own opinion No. 623, I think it is controlling. True, the construction 
adopted practically reads out of the statute the minimum of nine hundred dollars, 
but that point was presented to the cc,urt and considered by it. The opposite con
clusion would have nullified the limitation which was a later provision in the statute. 

It is also well settled that laws providing for the compensation of public officers 
must be strictly construed and only such compensation allowed as is clearly expressed. 

Debold vs. Trustees, 7 0. S. 237. 
Richardson vs. State, 66 0. S. 108. 
Thornley vs. State, 81 0. S. 108. 
State ex rel. vs. Stone, 92 0. S. 63. 
State ex rel. vs. Kleinhoffer, 92 0. S. 163. 
29 Cyc. 1226. 

It is therefore my conclusion that: 
(a) Section 3001 G. C., as now amended, fixes the yearly compensation of com

missioners of counties whose tax duplicates in December, 1909, were five million dollars, 
or less, at seven hundred and fifty dollars. 

(b) Such section, as amended, became effective October 10, 1919, and it is not 
applicable to officers whose terms began prim to that date. 

(c) In a county whose tax duplicatP for December, 1909, and for December, 
1910, was less than five million dollars (questions arising from vacancies nos consid
ered), each commissioner was entitled to receive, from 1912 to 1919, both inclusive, 
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a compensation of eight hundred and sixty-two dollars and fifty cents; and those 
serving terms beginning prior to October 10, 1919, may continue to draw that sum 
until the end of such terms. 

Respectfully, 
JOHN G. PRTCE, 

Attorn y-Genera'. 

792. 

MUNICIPAL CORPORATIOX-\VITHOUT AUTHORITY TO LEVY AGAIXST 
CONTIGUOUS LANDS ALL OR ANY PART OF COST OF REAL ES
TATE PURCHASED FOR P"CRPOSE OF EXTENDIXG A STREET. 

Jfunicipa'ities are without authority to 'evy against contigous 'ands a" ir ar,y part 
of the cost of rea' estate purchased for the purpose of extending a street. 

CoLUMBUs, OHio, November 17, l!Jl9. 

The Bureau of Inspection and Supenision of Pub'ic Offices, Co'umbus, Ohio. 
GENTLEll!EN:-Yom communication of recent date is received reading as follows: 

"We respectfully request yom written opinion upon the followin!!: mat
ters: 

State1Penl of Facts. 

The city of X, Ohio, has a number of rn-called 'dead-end streets' which 
the city council proposes to abolish by pmch~sing property for street pur
poses and connecting these dead ends with other streets. It is thought that 
this action would be a great benefit to the property located in the vicinity of 
these dead ends. · 

Question 1. Can thr coFt. of the p:.operty and expense of improvement 
be legally assessed ag:iinst the property, abutting or not, considered bem•
fited by the improvement? 

Quebtion 2. Can any portion of the cost of improvement be ::;o assessed, 
and if i-o, what portion of the expense?" 

The general statute authorizing improvements by a municipality for which an 
assessment against contiguous lands may be made, is section 3812, which so far as 
bearing upon street improvements, reads ~s follows: 

"Section 3812 (107 0. L. 629). Each municipal corporation shall have 
special power to levy and collect special assessments, to be exercised in the 
manner provided by law. The council of any municipal corporation may 
assess upon the abutting, adjacent and contiguous or other specially benefited 
lots or lands in the corporation, any part of the entire cost and expense con
nected with the improvement of any street, alley, * * " public road, 
or place by grading, draining, curbing, paving, repaving, repairing, con
structing sidewalks, piers, wharves, docks, retaining walls, sewers, drains, 
water courses, water mains or laying of water pipe * * * " 

Plainly, there is no provision in the foregoing which permits of an assessment 
for extending a street through the medium of purchasing lands; nor has any such 
authority been found elsewhere in the General Code. 

Passing reference may be made to section 3896 which reads as follows: 
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"The cost of any improvement contemplated in this chapter shall in
clude the purchase money of real estate, or any interest therein, when acquired 
by purchase, or the value thereof as found by the jury, when appropriated, 
the costs and expenses of the proceeding, the damages assessed in favor of 
any owner of adjoining lands and interest thereon, the costs and expenses 
of the assessment, the expense of the preliminary and other surveys, and 
of printing, publishing the notices and ordinances required, including notice 
of assessment, and serving notices on property owners, the cost of construc
tion, interest on bonds, where bonds have been issued in anticipation of the 
collection of assessments, and any other necessary expenditure." 

Clearly, this statute is not a grant of power, but merely a definition of items 
which may be included in the cost of an improvement for which an assessment is 
elsewhere authorized. It should be added that the scope of said section 3896 has 
in effect been limited in certain respects upon principles announced by the supreme 
court in the case of City of Dayton vs. Bauman, 66 0. S. 379. 

Hence, the answer to both your questions is in the negative. 
Respectfully, 

JOHN G. PrucE, 
Attorney-General. 

793. 

APPROVAL, CERTAIN LEASES, LAND AT LOGAN, BUCKEYE LAKE AND 
NEW COMERSTOWN. 

COLUMBUS, Omo, November 18, 1919. 

Hm,. JOHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR Srn:-I am in receipt of your letter of November 6, 1919, transmitting 

leases, in triplicate, for my approval, as follows: 
Valuation. 

"To John Springer of Logan, Ohio, canal property in the city 
of Logan, Ohio, for warehouse purposes _________________________ $ 300 00 

To Robert F. Wolfe, Columbus, Ohio, lease for use as park and 
pasturage on the water front of Buckeye Lake, at Buckeye Lake __ 1,000 00 

To Dent L. Lydick, New Comerstown, Ohio, canal property in 
New Comerstown, Ohio, for store and warehouse purposes________ 800 00 

To W. M. Brode of New Comerstown, Ohio, canal property in 
Xew Comerstown, Ohio, for store and warehouse purposes ________ 1,000 00 

To John Graham, Logan, Ohio, a portion of the abandoned 
Hocking Canal, near Falls Mills in Mills township, Hocking county, 
for agricultural purposes______________________________________ 200 00 

I have carefully examined said leases, find them correct in form and legal, and 
am therefore returning the same to you with my approval endorsed thereon. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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794. 

DISTRICTTUBERCULOSIS HOSPITAL-COUNTY COMMISSIONERS HAVE 
NO AUTHORITY TO BORROW MONEY TO CONTRIBUTE TO CURRENT 
EXPENSES OF SUCH A HOSPITAL WHERE TAX LEVIES INSUFFI
CIENT. 

The county commissioners of a county which is a member of a tuberculosis hospital 
district have no authurity to b01Tow money to contri"bute to the current expenses of the 
hospital in case the tax levies fur the year 'fll'OVe insufficient. 

CourMBus, Omo, November 19, 1919. 

HoN. THOMAS F. HunsoN, Prosecuting Atturney, Springfield, Ohio. 
DEAR Srn:-1 acknowledge receipt of your letter of recent date requesting the 

opinion of this department upon the following question: 

"The district tuberculosis hospital for the counties of Clark, Madison, 
Greene and Champaign is located near Springfield, Ohio. 

The boards of commissioners of said counties have made annual assess
ments of taxes to defray the e"--pense of maintenance of said hospital, but 
the number of patients have more than doubled within the last year, thereby 
compelling the trustees to purchase additional equipment, bedding, sup
plies, etc., in order that the patients therein might have proper care and 
attention. 

At a meeting of the board of trustees of said hospital in Springfield 
yesterday, it developed that there was not sufficient funds to meet the month
ly pay-roll. 

The board of trustees requested me to ask your opinion as to the authority 
of the board of commissioners of the several counties to borrow money or 
issue bonds to defr9y the necessary expenses of maintenance uf this hospital 
until the time for the next annual assessment of taxes for such purpose." 

No authority such as is inquired about in your letter has been found. Power 
is vested in the commissioners by section 3152 G. C. to borrow money for the purpose 
of payment of the county's apportionment of the first cost of a district tuberculosis 
hospital and the cost of any betterments or additions thereto. No other similar power 
is expressly given to the commissioners of a member county in the district tubercu
losis hospital act. The latter part of the section just mentioned contains the follow
ing provision: 

"A statement shall be prepared quarterly (evidently by the board of 
trustees of the district hospital, who through the superintendent are to have 
'entire charge and control of the hospital,' Sec. 3151) showing the per capita 
daily cost for the current expenses of maintaining such hospital, • • • 
and each county in the district shall pay its share of such cost as determined by 
the number of days the total number of patients from such county have 
spent in the hospital during the quarter, but the sum paid by patients from 
such county for their treatment therein shall be deducted from this amount. 
The boards of commissioners of counties jointly maintaining a district hos
pital for tuberculosis shall make annual assessments of taxes sufficient to sup
port and defray the necessary expense of maintenance of such hospital." 

These provisions are capable of two constructions: First, that each county is 
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to pay its share at all events out of whatever funds it may have on hand; and, sec
ond, that each county is to pay its proportionate share in the manner pointed out in 
the section by making a levy sufficient to provide for the same. 

As reflecting upon the true interpretation of section 3152, if not modifying that 
section itself, sections 3152-1 and 3153 must be taken into account. The first of these 
sections provides in part: 

"All taxes levied by the county commissioners of any county under the 
provisions of section thirty-one hundred and fifty-two shall, when collected, 
be paid over to the trustees of the district tuberculosis hospital upon the 
warrant of the county auditor, at the same time that school and township 
moneys are paid to the respective treasurers, (i. e., after each semi-annual 
settlement of taxes); and the board of trustees shall receipt therefor and 
deposit said funds to its C'redit in the bank * * * to be designated by it 
* * *; and thereupon said fu.,nds may be disbursed by said board of tru.s
tees for the uses and purposes of said district tuberculosis hospital, and ac
counted for as provided in the foregoing sections." 

Section 3153, referred to, provides in part that: the trustees shall in April 

"file with the joint board of county commissioners a report of their pro
ceedings with reference to such district hospital, and a statement of all re
ceipts and expenditures during the year, and at such time shall certify the 
amount necessary to maintain and improve the hospital for the ensuing 
year." 

From these sections it is clear that the word "pay" as used in section 3152 does 
not import general liability on the part of the county but is merely used to des;gnate 
a bn.sis of apportionment of a fund to be raised in the manner stated in the S1J,me and 
succeeding sections. In other words, the intent of the first sentence which has been 
quoted is to provide the basis on which the contributing counties shall make their 
respective contributions. Then the sections go on to create machinery to raise the 
necessary funds. That machinery contemplates an annual estimate based, doubt
less, upon the experience of the past as disclosed by the quarterly statement, and lead
ing to an annual levy of taxes by the several boards of county commissioners for the 
purpose of raising the necessary funds. 

This conclusion being reacheo, it is clear that the-legal result of a need for funds 
on the part of the board of trustees of the hospital is through pr'oper machinery to 
give rise to a duty on the part of the commissioners of each cou,nty to make a tax levy; 
that result is not the incurring of general liability by the county as such. In other 
words, the county does not owe a debt in the nature of an obligation enforcible against 
it in a-hy way, nor can the commissioners be compelled by mandamus to do anything 
other than levy a tax. · 

These remarks have been indulged for the purpose of disposing of the question 
as to whether or not the commissioners could take the action suggested in your letter 
under favor of section 5656 G. C. which authorizes the commissioners to borrow money 
or issue bonds for the purpose of extending the time of payment of any obligation 
which the county from its limits of taxation is unable to pay at maturity. The con
clusion arrived at leads to a negative answer to this question. 

The only other general section under which county commissioners may borrow 
money is section 2434 G. C. which will not be quoted. It is sufficient to observe that 
it does not give authoiity to borrow money for any such purpose as that referred to 
in your letter. 
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For all these reasons the answer to the question which you submit is in the nega
tive. 

Respectfully, 
JOHN G. PRICE, 

Attorney-Genera'· 

795. 

COUNTY TREASURER-NOTICE OF TAX RATES REQUIRED BY SEC
TION 2648 G. C. TO BE PUBLISHED-WHEN SA:VIE SHOULD BE RE
PUBLISHED WHEN RATES RE-..ADJUSTED. 

It is lawful (though perhaps not indispensable) t/w,t the notice of tax rates required 
by section 2648 G. C. to be pub'ished should be re-published where the rates are re-adjusted 
after the notice has been once given. 

COLUMBUS, Omo, November 19, 1919. 

HoN. R. A. KERR, Prosecuting Attorney, Troy, Ohio. 
DEAR Sm:-I hasten to answer your letter of November 11th in which you sub

mit certain questions respecting the effect of a favorable vote of the electors on the 
submission of the queetion authorized to be submitted by sections 6926-1 et seq. of 
the General Code, as recently enacted. One of your questions is, it is b..-'lieved, fully 
covered by an opinion addressed to the tax commission of Ohio, a copy of which you 
have. The remaining question may be stated as follows: 

Where the county road levy has been exempted from the fifteen mill 
limitation in accordance. with the approval of the electors and, as held in the 
opinion referred to, the tax rates for the ensuing year are revised accordingly, 
but it happened that the county treaRurer bas given notice as required by 
law of the rates levied for the various purposes, should not such notice be given 
again? 

The section requiring the giving of notice of the tax rates is as follows: 

Section 2648 G. C.: 

"Upon receiving from the county auditor a duplicate of taxes assessed 
upon the property of the county, the county treasurer shall immediately 
cause notice thereof to be posted in three places in each township of the county, 
one of which shall be at the place of holding elections in such township, and also 
be inserted for six successive weeks in a newspaper having a general circulation 
in the county. Such notice shall specify particularly the amount of taxes 
levied on the duplicate for the support of the state government, the payment 
of interest and principal of the public debt, the support of state common 
schools, defraying county expenses, repairing of roads, keeping the poor, 
building of bridges, township expenses and for each other object for which 
taxes may be levied on each dollar valuation." 

It is the opinion of this department that compliance with this section would re
quire the repetition of the notice. In effect, the revision of the rates even after the 
duplicate is in the hands of the treasurer for collection would constitute a new de
livery of the "duplicate of taxes assessed." 
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Whether or not the section is merely directory, so that failure to comply with ·it 
would not invalidate the tax levies, need not be considered. Even a directory statute 
should be complied with, and the expenditure of funds for legal advertising,- etc., in
volved in such a compliance would be perfectly legal. For example, failure to publish 
a proclamation of election would not invalidate the result of the election if it were duly 
held, and no one were actually prejudiced by such failure. But the mere fact that a 
notice intended for the benefit of the public may not be so vital as that its omission 
will invalidate a proceeding, does not militate against the view that it is the duty of 
the public officers to give the notice. 

Though inclining to the view therefore that the omission of the notice specified 
in section 2648 G. C. may not be vital, you are advised that it is the duty of the treasurer 
to give such notice as required in that section and in section 6252 G. C. (see State vs. 
Commissioners, 7 N. P., 239), in the event that the tax rates are revised after the first 
notice has been given, and that this being the case the treasurer is authorized to incur 
the expense involved in giving such notice. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

796. 

SCHOOLS-PRIOR TO ENACTMENT OF HOUSE BILL No. 348, 108 0. L 
704, NO AUTHORITY FOR TRANSFER OF TERRITORY FROM EX
EMPTED VILLAGE SCHOOL DISTRICT OR CITY SCHOOL DI TRICT 
TO SCHOOL DISTRICT OF A COUNTY SCHOOL DISTRICT. 

Prior to the enactment of house bill No. 348, amending sec(ion 4696 G. C., there was 
no provision under the laws of the state for the transfer of territory from an exempted village 
school district or a city school dis!,rict to a school district of the county school district, and 
attempted transfers of school territory from an exempted village school district or a city school 
district to a school district of the county school district prior to September 22, 1919, were 
without authority of law. 

CoLUMBus, Omo, November 19, 1919. 

HoN. F. M. CUNNINGHAM, Prosecuting Attorney, Lebanon, Ohio. 
DEAR Srn:-Acknowledgrnent is made of the receipt of your request for the opinion 

of this department on the following statement of facts: 

"The Lebanon village school district comprises the village of Lebanon and 
the larger part of Turtlecreek township, in which Lebanon is located; said dis
trict is independent of the control or supervision of the county superintendent 
or county board of education. 

Last July certain territory within said district owned by the U. B. people, 
and known as Otterbein Home property was detached from the Lebruion village 
school district, upon application by said home, and with the consent of the 
Lebanon village school district, and formed into a rural district. 

At the time said territory was transferred, the board of education, Leb
anon village school district, and the Otterbein Horne adjusted the question 
of indebtedness upon said district, and the same was approved by resolution 
of the board. 

At the August settlement of the auditor of the county the funds raised 
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by taxation for the Lebanon village school district was placed to the credit 
of said district, no division or proportionment of the funds being made be
tween the district and the detached territory. 

There does not seem to be any statutory provision specifically covering the 
question as to whether there shall be a division of the funds upon territory be
ing detached from a village district, which is not under the control of the county 
board. 

Please let me have your opinion as to whether a proportionate division of 
the funds received at the August settlement can be legally made, and if so under 
what provision of the Code." 

From an analysis of the above statement of facts, it seems that the Lebanon vil
lage school district, to which is attached the larger part of Turtlecreek township, is 
an exempted village school district and one that is independent of the control and 
supervision of the county superintendent or county board of education. You further 
indicate that during last July, 1919, certain territory within the exempted Lebanon 
village school district was detached and transferred by the board of education of Leba
non village school district to the Otterbein Home rural school district under the juris
diction of the county board of education. 

Section 4696 as in effect July, 1919, read as follows: 

"A county board of education may transfer a part or all of a school dis
trict of the county school district to an adjoining exempted village school 
district or city school district, or to another county school district, provided 
at least fifty per ccntum of the electors of the territory to be transferred, 
petition for such transfer. Provided, however, that if at least seventy-five 
per cent. of the electors of the territory petition for such transfer, the county 
board of education shall make such transfer. No such transfer shall be in effect 
until the county board of education and the board of education to which the 
territory is to be transferred each pass resolutions by a majority vote of the 
full membership of each board and until an equit.ahle division of the funds 
or indebtedness be decided upon by the boards of education acting in the trans
fer; also a map shall be filed with the auditor or auditors of the county or 
counties affected by such transfer." 

The above section is the only statute speaking of the transfer of school territory 
wherein is mentioned an "exempted village school district" or "city school dibtrict," 
and while such statute provided that a part or all of the school district of the county 
school district could be t,ansferred by the county board of education to an exempted 
village school district or city school district, no provision appears therein for any 
transfer of school territory from an exempted village school district or a city school 
district back to a contiguous rural school district in the county after such school ter
ritory had been once attn.ched to an exempted village school district or city school 
district for school purposes. 

The above condition obtained during all the period prior to the amendment of 
section 4696 G. C. at the present session of the legislature, and under the provisions 
-Of house bill 348, section 4696 G. C., as newly amended, reads as follows:_ 

"A county board of education may transfer a part or all of a school 
district of the county school district to an adjoining exempted village 
school district or city school district or to another county school 
district upon the petition of a majority of the freeholders 1esiding in 
the territory to be transferred and make an equitable division of the funds 
and indebtedness between said districts; and a county boa1d of education 
may accept a transfer of territory from an adjoining exempted village school 
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district, city school district or another county school district and annex same 
to a school district of the county school district. When territory is to be 
transferred from an exempted village school district, city school district or 
another county school district, the board of education of the district from 
which such territory is to be transferred shall pass a resolution by a majority 
vote of the full membership of such board aski;ng for such transfer, and file 
the same with the county board of education of the coun'.ty school district 
to which such territory is to be transferred. Such transfer shall not be 
complete until the county board of education of the county in which such 
transfer is to be made shall pass a resolution by a majority vote of the full 
membership of such board, accepting such transferred territory and such 
county board shall make an equitable distribution of the funds and the in
debtedness between the di..<:trict from which and to which such territory is 
transferred; nor shall a;ny transfer mentioned in this section be complete until 
a map shall be filed with the county auditor of the county or auditors of 
the counties affected by such transfer. When territory is so transferred the 
legal title of the school p· o_;ierty, both real and personal, shall become vested 
~n the board of education of the school district to which such territory is 
transferred." 

But this section was not effectiv,ll until on and after September 22, 1919, and 
a transfer or an attempted transfer made prior to September 22, 1919, could not be 
covered by the language of the amendment. It seems that the very fact that old 
section 4696 made no provision for the transferring of territory from a. city school 
district or an exempted village school district ha.ck to the adjoining rural district, 
was the very reason that the section in question was a.mended to take care of such 
situations which a.rise, as in the case at hand. Thus under the provisions of section 
4696 G. C., as newly amended, the provisions are very plain for the making of a trans
fer of this kind, while before such amendmept was in effect on September 22, 1919, 
there was no provision under the statutes whereby territory within the bounds of a 
city school district or an exempted village school district could be detached to an 
adjoining rural school district. 

It is therefore the opinion of the Attorney-General that prior to the enactment 
of house bill 348, amending section 4696 G. C., there was no provision under the laws 
of the state for the transfer of territory from an exempted village school district or 
a city school district to a school district of the county school district, and attempted 
transfers of school territory from an exempted village school district or a city school 
district to a school district of the county school district prior to September 22, 1919 
were without authority of law. 

Respectfully, 
JoaN G. PRICE, 

Attorney-General. 

797. 

SCHOOLS-DISTRICT SUPERINTENDENT-NO AUTHORITY TO IN
CREASE COMPENSATION DURING TERM OF SERVICE FOR WHICH 
ELECTED-COMPENSATION FIXED AT TIME OF HIS ELECTION. 

The appointing authority provided in section 4739 G. C., whose duty it is to elect 
the district superintendent of schools, has no power to increase the compensation of such 
district superintendent during the term of service for which he was elected. Under the 

https://coun'.ty


.A.TTOR:NEY-GEXER.AL. 1471 

prouisions of section 4i43 G. C., the compensation of such d~trict supaintendent shall 
be fixed at the time of his e'ection and such compensation cannot be changed after the ap
pointment hfUJ been accepted by the person so elected. 

CoLUMBus, OHIO, Xovember 19, 1919. 

HoN. FRANK B. PEARSON, Superintendent of Public Instruction, Columbus, Ohio. 
DEAR S,R:-Acknowledgment is made of your recent request for an opionion 

upon the following statement of facts: 

"In :\fay, 1918, the presidents of the boards of education of Pleasant, 
Oak Run, Range and Paint townships, Madison county, Ohio, said town
ships formerly supervisory district No. 2, met in accordance with the law 
and elected C. S. Dennis, of Mt. Sterling, Ohio, as district superintendent 
of the above district for a term of two years at a salary of :Sl,800 per year. 
On August 23, 1919, the presidents of these same boards of education met 
and by unanimous vote increased the salary of said superintendent four 
hundred ahd fifty dollars. 

"Shall the county auditor of Madison county upon an order issued by 
the county superintendent and signed by the president of the county board 
of education for the increased monthly salary issue a warrant upon the county 
treasury to be paid from funds in the hands of the county board of educa
tion, the said increase in salary to be taken care of next year by increased 
taxation on the townships composing said district and said money returned 
to the county board of education fund, or shall it be paid causing a deficit 
in the townships composing said district? There is money sufficient in the 
county board of education fund to take care of it this year." 

Your question is whether the county auditor shall pay from the funds in the 
hands of the county board of education an increase in salary of a district superin
tendent, such increase having been made during the term for which such district super
iuteudent was elected, and further as to how this increase in salary shall be taken 

.care of by the townships composing the supervision district of said superintendent. 
Before considering the matter as to how the townships should take care of the 

increase in salary made to a district superintendent a.uring the term for which he 
was elected, it is well in the first instance to consider the question as to whether such 
.district superintendent can be increased in salary during his term. 

Section 4743 G. C. reads as follows: 

"The compensation of the district superintendent shall be fixed at the 
same time that the appointment is made and by the same authority which 
appoints him; such compensation shall be paid out of the county board of edu
cation fund on vouchers signed by the president of the county board. The 
salary of any district superintendent shall in no case be less than one thous
and dollars per annum, half of which salary not to exceed seven hundred 
and fifty dollars shall be paid by· the state and half by the supervision dis
trict, except where the number of teachers in any supervision district is less 
than forty~ which case the amounts paid by the state shall be such propor
tion of half the salary as the ratio of the number of teachers employed is to 
forty. The half paid by the supervision district shall be pro-rated among 
the village and rural school districts in such district in proportion to the 
number of teachers employed in each district." 

It will be noted by the provisions of the above section that the compensation 
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of the district superintendent shall be fixed at the same time that the appointment is 
made and by the same authority which appoints him, which means that when a dis
trict superintendent is elected in a supervision district by the joint votes of the presi
dents of the several school districts in such supervision district, he shall be elected 
for a definite time, which may be one, two or three years, provided the first election 
of such superintendent in that particular district had been for a term of one year, and 
his compensation shall be fixed by the presidents who perform the duty of electing 
him, and such compensation shall be lb ed at the same time that the appointment is 
made. 

Section 4744-2 reads as follows: 

"The county auditor when making his semi-annual apportionment 
of the school funds to the various village and rural school districts shall 
retain the amounts necessary to pay such portion of the salaries of the county 
and district superintendent and for contingent expenses, as may be certi
fied by the county board. Such moneys shall be placed in a separate fund 
to be known as the 'county board of education fund.'. The county board 
of education shall certify under oath to the state auditor the amount due 
from the state as its share of the county snd district superintendents of such 
county school district for the next six months. Upon receipt by the state 
auditor of such certificate he shall draw his warrant upon the state treas
urer in favor of the county treasurer for the required amount; which shall 
be placed by the county auditor in the county board of education fund." 

The above section provides that the county auditor shall have received prior to 
the first day of August of each year the certificate from the county board of education 
as to the number of district superintendents employed and their compensation, along 
with the certification as to the compensation of the county superintendent. This 
certification is made to the auditor in order that the amounts to be apportioned to 
each district for the payment of its share of the salary of a district superintendent may 
be properly entered on the records and provided for in the allotment of school funds. 
It would thus be seen that promiscous increases of salary for district superintendents 
made at any time during the calendar year would have a tendency to disturb the 
original certificate made by the county board of education to the county auditor prior 
to the first day of August in each year. 

Attention is invited to opinion 2069, appearing at page 1855, Vol. 2, ('pinions 
of the Attorney-General for 1916, wherein it was held: 

"There is no power in the appointing authority provided by section 4739 
G. C., 104 0. L., 140, to increase the compensation of a district superinten
dent during the term of service for which he was elected, and his compensa
tion fixed pursuant to the provisions of section 4743 G. C., 104 0. L., 142, 
after the appointment has been accepted by the person so elected." 

After holding that district superintendents are not officers and are, therefore, 
not subject to the provisions of section 20, article 2 of the constitution, the Attorney
General further said: 

"The presidents of the village and rural boards of education and the 
members of such boards, when in joint session, are, however, in the employ
ment of the district superintendents, subject to the familiar rule that public 
officers, .in the discharge of their official duties, have only such powers as are 
expressly conferred by law or are necessary to the proper performance of 
duties imposed or the exercise of powers conferred by express provision of 
law. 
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"The particular officers referred to, in the employment of district super
intendents, and the fixing of their compensation, pursuant to sections 4739 
and 4743 G. C., supra, have not conferred upon them the ge~eral power to 
contract and be contracted with, as in the case of boards of education, under the 
1rovision of section 4749 G. C. 

There is found no express statutory provision authorizing the presidents 
of the board of education of rural and village districts, or the members of such 
boards in joint session, authorized by section 4739 G. C., supra, to increase or 
decrease the compensation of a district superintendent, after the same has 
once been determined, pursuant to the provisions of section 4743 G. C., supra, 
and the same accepted by the person so elected, and it is not believed that the 
exercise of such power is in the way necessary to a proper performance of the 
duties imposed by law upon such officers in respect to the election of and 
determining the compensation of district superintendents." 

Speaking of the certification to be made by the county board of education to the 
county auditor prior to August 1st, in each year, as provided under section 4744-2 
G. C., the then Attorney-General further said: 

"I am aware of no authority to make a second certification under this 
section and am of the opinion that when a certification has once been made 
to the county auditor, according to the provisions of section 4744-2 G. C., 
supra, no subsequent certification may be made for that year." 

In opinion No. 334, addressed to Hoii. Donald F. Melhorn, prosecuting attorney, 
Kenton, Ohio, under date of June 2, 1917, a later Attorney-General, upholding the 
view taken by his predecessor, further said: 

"Following the reasoning of said opinion (2069), the term, then, of the 
district superintendents who were elected in 1914 would extend, as above 
noted, to August 31, 1915. How, then, could any district superintendents 
rect>ive another or a different salary covering the said period. If the same dis
trict superintendents were re-elected, they had already been pa.id fo1 said time, 
or at least their contract covered said period. * " * The various presi
dents or members of the boards of education who made up the supf;lrvision 
district were without authority to enter into contracts covering a period 
which was included in the contracts previously entered into. * * * The 
officers who employed such district superintendents could exercise only such 
powers as are conferred U,P.On them by law. They had no authority to make 
a contract overlapping any other contract. The money having been paid 
thereon, recovery of the same back can be had." 

Section 4743 G. C., supra, has not been amended in any ·wise since it was enacted 
in 104 0. L., page 133, and containing the language in the text upon which the two 
opinions by former Attorneys~General were based. 

Section 4744-2, providing for the certification by the county board of education 
to the county auditor of the number of district superintendents and the compensa
tion of the county superintendent prior to the first day of August of each year, was 
amended in 108 0. L., 233, but such amendment was that the local expense of the 
normal school in the county should be also certified by the county board of education 
at the time of the regular August certification. 

There has been no change in the law that the salary of the district superintend
ent shall be fixed by the appointing authority at the same time that the appointment 
is made, and it is therefore the opinion of the Attorney-General that the· appointing 
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authority provided in section 4739 G. C., whose duty it is to elect the district super
intendent of schools, has no power to increlj,se the compensation of .such district super
intendent during the term of service for which he was elected. Under the provisions 
of section 4743 G. C., the compensation of such district superintendent shall be fixed 
at the time of his election and such compensation cannot be changed after the ap
pointment has been accepted by the per!!on so elected. 

Respect! u,lly, 
JOHN G. PRICE, 

Attorney-General. 

798. 

TOWNSHIP CLERK-SECTIONS 12910 AND 12912 G. C. DO NOT PROHIBIT 
HIS EMPLOYMENT BY TOWNSHIP TRUSTEES ON TOWNSHIP ROAD 
WORK, ETC.-LIMITATION OF SECTION 3308 G. C. NOT APPLICABLE 
TO SERVICES OUTSIDE SCOPE OF HIS OFFICIAL DUTIES-DETAILED 
STATEMENT AS TO SERVICES REQUIRED BY SECTIONS 3304 AND 
3316 G. C.-WHEN MAXIMUM ANNUAL COMPENSATION TO TOWN
SHIP CLERK IS ALLOWABLE. 

1. Sections 12910 and 12912 G. C. do not prohibit the employment of a township 
clerk by the trustees of his township for the rendition of person'al services on township road 
work, ditch work and miscellaneous work. 

Whether such employment is prohibited if it involves the furnishing by the clerk of 
material.-Quaere. . 

2. The limitation of section 3308 G. C. upon maximum annual compensation of 
the township clerk does not apply to services outside the scope of his official duties. 

- 3. By virtue of sections 3304 and 3316 G. C. a detailed statement as to services ren
dered the township is required as a basis for payment for such services. 

4. The maximum annual compensation to a township clerk permitted by section 
3308 G. C. may be allowed by the township trustees at the end of the year if in the exercise 
of a sound discretion the trustees find that such maximum represents reasonable compen
sation for services rendered. 

C0Lu11rnus, OHIO, November 19, 1919. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GE:NTLEMEN:-Receipt is acknowledged of your communication reading as fol

lows: 

"We respectfully request your written opinion upon the following matters: 
We are respectfully referring you to section 3308 of the General Code, 

as well as section 3298-12 G. C., and would say that under date of July 11, 
1916, the Attorney-General held that the compensation under section 3298-12 
G. C., was subject to the limitation fixed by section 3308 G. C. 

1. May the township clerk legally be employed by the township trus
tees to do road work, ditch work or miscellaneous work? 

2. lf so, is not the amount that he may draw from the township trea!;ury 
for all and any kind of work su/:>iect to the limitation of section 3308 G. C.? 

3. Are not the township trustees obligated to fix by resolution what his 
general compensation shall be per annum subject to the limitation of section 
3308 of the General Code? Or may they without a,ny resolution at the close of 
the year allow the maximum? 



ATTORNEY-GE~'ERAL. 1475 

4. Should not a detailed account be rendered of miscellaneous services 
and work if legal, allowing consistent verification by the State department?" 

On personal conference with your bureau, it has been ascertained that the pur
port of your first inquiry is whether the p1ovisions of sections 12910 and 12912 G. C. 
p1ohibit the employment of the township clerk by the trustees of his township for the
rendition of personal services in the construction, maintenance and repair of roads 
ditches, and the doing of other general township work along those lines. 

Said two sections read as follows: 

"Sec. 12910. Whoever, holding an office of trust or profit by election 
or appointment, or as agent, servant or employe of such officer or of .a board 
of such officers, is interested in a contract for the purchase of property, sup
plies or fire insurance for the use of the county, township, city, village, board 
of education or a public institution with which he is connected, shall be im
prisoned in the penitentiary not less than one year nor more than ten years." 

"Sec. 12912. Whoever, being an officer of a municipal corporation or 
member of the council thereof or the trustees of a t-0wnship, is interested in the 
profits of a contract, job, work or services for such corporation or township, 
or acts as commissioner, architect, superintendent or engineer, in work under
taken or prosecuted by such corporation or township during the term for which 
he was elected or appointed, or for one year thereafter, or becomes the em
ploye of the contractor of such contract, job, work or services while in office, 
shall be fined not less than fifty dollais nor more than one thousand dollars 
or imprisoned not less than thirty days nor more than six months, or both, 
and forfeit his office." 

Very plainly, the mere furnishing of personal services is not such an activity as 
would come within the p1ohibition of being "interested in a contract for the purch.ase 
of property, supplies or fire insurance," set out in section 12910. Even if that propo
sition were the subject of doubt, the doubt is removed by reference to the terms of 
section 12912, which specifically cover the case of being interested in the profits of 
services for the township. Inasmuch as seetion 12912, so far as it relates to townships, 
refers only to the town~hip trustees, and does not include the clerk, the conclusion 
follows that the two sections in question do not prohibit the employment of a town
ship clerk by the trustees of his township for the rendition of person,al services on work 
of the cl:i,a.racter indicated in your letter. Hence the answer to your first question is 
in the affirmative. 

It should be understood that the conclusion just stated relates only to the rendi
tion of personal services, and does not pass upon the question whether the township 
clerk is prohibited by section 12910 from an employment by the township trustees 
involving the furnishing by the clerk of material, such as gravel or i;tone, in connec
tion with personal services. 

Your second question has reference to section 3308 G. C. which in its form as 
amended in 107 0. L., 651, reads as follows: 

"The clerk shall be entitled to the following fees, to be paid by the par
ties requiring the service: twenty-five cents for recording each mark or brand; 
ten cents for each hundred words of record required in the establishment of 
township roads, to be opened and repaired by the parties; ten cents for each 
hundred words of records or copies in matters relating to partition fences, but 
not less than twenty-five cents for any one copy, to be paid from the township 
treasury; ten cents for each hundred words of record required in the estab
lishment of township roads, t-0 be opened and kept in repair by the superin-
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tendent; for keeping the record of the proceedings of the trustees, stating and 
making copies of accounts and settlements, attending suits for and against 
the township, and for any other township business the trl'stees require him 
to perform, such reasonable compensation as they allow. In no one year shall 
he be entitled to receive from the township treasury more than two hundred 
and fifty dollars." 

You refer in connection with this section to an opinion of this department of date 
of July 11, 1916. Said opinion is found in Opinions of Attorney-General for 1916, 
Vol. II, p. 1184. The conclusion reached in that opinion was that the compensation 
provided for in section 3298-12 G. C. as it appeared in 106 0. L., 592, was subject to 
the limitation of 8150 for any one year, as provided in said section 3308 before its 
amendment in 107 0. L. Said section 3298-12 related to the keeping by the township 
clerk of a record of township road proceedings. 

The effect of your second que1:tion is to inquire whether the principles underly
ing said opinion are such as to lead to the conclusion that the limitation of $250 in 
section 3308 is applicable to services rendered by the town1:hip clerk of the character 
mentioned in your first question. 

Of course, taken alone, the last sentence of section 3308 "in no one year shall he 
be entitled to receive from the township treasury more than $250," would prohibit 
the township clerk from drawing more than that amount in any one year from the 
township treasury under any conditions whatsoever. However, it is a familiar rule 
of construction that a statute should be read as a whole, and that the terms of a stat
ute are to be considered in the light of their context and subject matter rather than 
literally. Keeping this rule in mind, the conclusion plainly follows from a reading 
of the section that the limitation of 8250 is applicable to the township clerk only as to 
services rendered in his capacity as clerk. Such services as the cle ·k might legally 
render outside of the scope of his official duties are subject to payment in the same 
way as would be the services of any other employe of the township. 

Hence the answer to your second question is in the negative. 
Your fourth question will next be taken up because of its relation to services of 

the character referred to in questions 1 and 2. , 
No statute bas been found which defines with any degree of certainty the pro

cedure to be followed by the township authorities in their allowance and payment of 
accounts. However, sections 3304 and 3316 are here quoted respectively as follows: 

"Section 3304. Immediately after the township officers have made 
their annual settlement of accounts, the clerk shall make and enter in the 
record of the proceedings of the trustees, a detailed statement of the receipts 
and expenditures of the township for the preceding year, if any, the amount of 
money received and expended for such purposes in each such district in the 
tbwnship, and the receipts and expenditures of the township board of educa
tion. He shall state from what source the moneys were received, to whom 
paid, for what expended, and in detail all liabilities, if any. On the morning 
of the first Tuesday after the first Monday in November, each year, the clerk 
shall post a copy of such statement at each place of holding township elections 
in the township. A township clerk refusing or neglecting to make, enter 
and publish such detailed statement, shall be liable to a fine of not less than 
tw:enty-five nor more than thirty dollars, to be recovered before any justice 
of the peace of the township, and paid into the school fund of the township. 

Section 3316. No money belonging to the township shall be paid out 
by the treasurer, except upon an order signed personally by at least two 
of the township trustees and countersigned personally by the township clerk." 

It goes without saying that the township clerk cannot make up a detailed state-
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ment of receiRtS and expenditures for the preceding year unless the accounts which 
make up those expenditures are rendered in such detail as to show exactly what the 
expenditure is for. An account merely for "miscellaneous services" explains nothing 
so far as proper entries on the township books are concerned, and might include activi
ties reaching into every public function which the township is authorized to perform, 
at the same time failing to indicate the particular fund out of which the charge is 
properly payable. The plain intent of section 3304 will not be subserved unless all 
accounts rendered to the township trustees show the precise nature of the services 
rendered or work done, and the purposes to which such services or work were put. 

It will be noted that by the terms of section 3316 the township clerk must per
sonally countersign all orders on the treasurer before that officer is authorized to pay 
them; hence the clerk should not only be advised of the details making up the account 
which is to te paid through the medium of the order, but also is provided with a means 
of requiring that accounts be rendered in detailed form. 

For these reasons the answer to your fourth question is given in the affirmative. 
Your third question relates only to such services as are performed by the clerk 

in the course of his official capacity and does not include those services embraced 
within the intent of your remaining questions. 

The first part of section 3308 relates to fees to be paid to the clerk by parties re
quiring the service. The latter part of said section relates to compensation to the clerk 
for services rendered the township in his official capacity and reads as follows: 

"For keeping the record of the proceedings of the trustees, stating and 
making copies of accounts and settlements, attending suits for and against the 
township, and for any other township business the trustees require him to 
perform, such reasonable compensation as they allow." 

The phraseology just quoted imports the idea of an allowance for services after 
they are rendered rather than before. The township trustees may not be in position 
to know in advance what services will be requirPd in a given year; and the services 
of the clerk may differ materially in volume in one year as compared with another. 
Hence, the only construction which we may give the statute is that the allowances for 
services were intended by the legislature to be left to the sound discretion of the town
ship trustees, subject to the limitation of S250.00. Plainly, the township clerk is 
not placed on a salary basis, and to hold that the township trustees must by resolution 
fix the general compensation for the year would be almost tantamount to holding 
that the township clerk is to be on a salary basis. Besides the question would remain, 
what services would "general compensation" include? 

It is also to be noted that the expression appears "for any other township business 
the trustees require him to perform," thus indicating a certain discretion in the township 
trustees in the matter of calling on the clerk for particular services which the trustees 
may find in the interest of the township. 

Upon the whole, therefore, there is nothing in section 3308 to warrant the con
clusion that there is a duty on the part of the township tn1stees to fix in advance the 
general compensation of the clerk. Neither is there anything in the statute \\hich 
forbids the trustees at the close of the year from allowing the maximum. It is pre
sumed, of course, that the trustees will not act arbitrarily, but that in whatever allow
ance they make they will exercise a sound discretion looking on the one hand to the 
public interest, and on the other to the value and nature of the services rendered by 
the clerk. 

Your third question is, therefore, answered by the statement that the township 
trustees are not obligated to fix by resolution the general annual compensation of the 
elerk, and that such township trustees may, at the close of the year, allow the maximum 
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sum named in section 3308, provided that such trustees in the exercise of a sound dis
cretion find that such maximum represents reasonable compensation for services 
rendered. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

799. 

MUNICIPAL CORPORATIONS-LEGAL HOLDER OF PAST DUE MU
NICIPAL BONDS AND COUPONS FOR PAST DUE INTEREST UPON 
MUNICIPAL BONDS rs ENTITLED TO COLLECT INTEREST THERE
ON FROM TIME THEY ARE PROPERLY PRESENTED FOR PAY
MENT UNTIL ACTUAL PAYMENT rs RECEIVED. 

The legal holder of past due municipal bonds and coupons for past due interest upon 
municipal bonds is entitled to collect interest thereon from, the time they are properly pre
sented for payment until actual payment is received. 

Coun.rnus, Omo, November 19, 1919. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-We have your letter of October 29, 1919, requesting opinion a 

follows: 

"Statement of Pacts. 

The cashier of the Union Deposit Bank of Maumee, Ohio, was also tieas
urer of the village of Maumee. Bonds and coupons were presented for pay
ment. The village had no funds on deposit by the sinking fund to cover 
the same. The bank paid out the money to redeem the bonds and coupons 
presented at maturity without municipal funds to cover, charging the pay
ment to the account of the bank. Later when the municipality had pro
cured funds to cover the bank charged the municipality interest as follows: 

'Interest Paid on Overdue Bonds. 
Bond 

Check Time Overdue Bonds Rate Rate Amount 
295 Feb. 1, 1918-Sept. 10, 1918 83,000 00 6% 5% $109 98 
296 Feb. 1, 1918--Sept. 10, 1918 1,000 00 6% 5% 36 36 
297 Mar. I, 1918-Sept. IO, 1918 1,380 00 6% 4½% 43 70 
298 Aug. I, 1917-Sept. IO, 1918 370 42 6% 5% 24 6i 
299 Mar. 1, 1918-Sept. IO, 1918 2,000 00 6% 4½% 63 34 
315 Apr. I, 1918--0ct. 5, 1918 520 00 6% 5% 25 00 
320 Ap1. I, 1918--0ct. 5, 1918 3~5 50 6% 5% 11 56 

----
~314 61' 

Question:· Can the ban)c legally charge the village interest on moneys 
paid under the conditions set forth herein?" 

The recital in your letter that the Union Deposit Bank of Maumee, Ohio, upon 
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presel!_iation of these bonds and interest coupons paid for them and charged the pay
ment so paid to the account of the bank, indicates that the transaction was considered 
by the bank and carried on its books as a purchase of such securities from the legal 
holders thereof, and in answering your question, I am considering the bank as a pur
chaser for value of overdue bonds and interest coupons. 

Ai, further authority for this assumption, I have a letter from :\Ir. A. F. Mitchell, 
president of the Union Deposit Bank of Maumee, Ohio, in which he makes the direct 
statement that these bonds and interest coupons were purchased by the bank and 
carried as bank property until their subsequent redemption by.the village of :Maumee. 

Your inquiry does not particularly describe the bonds and interest coupons in 
question and I take it that they were valid obligations of the village of Maumee, con
taining the recitals usually found in such instruments. 

Such being the case, the legal holder thereof was entitled to receive payment upon 
proper presentation when due and in default of such payment by the village to collect 
interest upon the amount due until payment was received. 

I am, therefore, of the opinion that the Union Deposit Bank of Maumee, being 
the legal holder of the bonds and interest coupons referred to in your letter, was entitled 
to collect interest on the same from the time they were properly presented for payment 
when due until they were paid. 

As to the rate of interest which the bank was entitled to charge, I call you;r atten
tion to sections 8303, 8304 and 8305 of the General Code, which are as followA: 

"Section 8303. The parties to a bond, bill, promissory note, or other 
instrument of writing for the forbearance or payment of money at any future 
time, may stipulate therein for the payment 01 interest upon the amo~nt thereof 
at any rate not exceeding eight per cent per annum, payable annually. 

Section 8304. Upon all judgments, decrees, or orders, rende1ed on any 
bond, bill, note, or other instrument of writing containing stipulations for the 
payment of interest in accordance with the provisions of the next preceding 
section, interest shall be computed till payment at the rate specified in such 
inscrument.' 

Section 830.'.i. In cases other than those provided for in the next two 
preceding sectionE, when money becomes due and payable upon any bond, 
bill, note, or other instrument of writing, upon any book account, or settle
ment between parties, upon all verbal contracts entered into, and upon all 
judgments, decrees, and orders of any judicial tribunal for the payment of 
money arising out of a contract, or other traneaction, the creditor shall be 
entitled to interest at the rate of six per cent. per annum, and no more." 

L'nder sections 8303 and 8304 G. C., above quoted, the bank was only entitled 
to interest upon the unpaid bonds at the rates respectively stipulo.ted in the several 
bonds. 

Upon the unpaid interest coupons, assuming that they were of the usual form and 
provided for the unconditional payment of a sum stated at a date certain, interest 
was properly computed and collected, under said section 8305 G. C., at the rate of six 
per cent. per annum. 

Ai, it appears from your letter that these interest payments were for interest 
accruing pri01 to October 5, 1918, the question of whether the "Cnion Deposit Bank of 
:\laumee was authorized to purchase the overdue securities mentioned in view of the 
provisions of the new banking act, house bill No. 200, filed in the office of the secretary 
of state, April 12, 1919, is not material as such banking act did not become effective 
,until July 12, 1919. 

Respectfully, 
JOH~ G. PRICE, 

Attorney-General. 
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800. 

l\IUJ\1CIPAL CORPORATION-NON-CHARTER CITY MAY BUY WATER 
WORKS FROM PRIVATE COMPANY BY ISSUING BO:NDS FOR FIRST 
PAYMENT UNDER SECTION 3939 G. C., AND CONTRACTING TO 
PAY REST OF PURCHASE PRICE FROM EARNINGS OF WATER 
WORKS-MAY LEGALLY ISSUE MORTGAGE BONDS SECURED· 
ONLY UPON UTILITY AND ITS REVENUES. 

1. A non-charter governed municipality may buy a water works from a private com
pany by authorizing and issuing bonds for the first payment under section 3939 G. C., arnt 
contracting to pay the rest oJ the purchase price from the earnings of the water works. 

2. Such a municipality may legally issue bonds under section 3939 G. C. to make 
the initial payment and issue mortgage bonds secured only upon the utility and its revenue 
under article 18, section 12, of the constitution for the payment of the rest of the purchase· 
price of such water works. 

CouJ11rnus, Omo, November 19, 1919. 

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:~Acknowl.edgment is made of the receipt of your recent request. 

for the opinion of this department as follows: 

"We are enclosing copy of communication to Mr. B. F. Robinson, presi
dent of council, Bucyrus, Ohio, and respectfully request your written opinion 
upon the following matters: 

1. In a non-charter governed city, may a municipality buy a water 
works from a private company by authorizing and issuing bonds for the 
first payment and contracting to pay the balance at fixed intervals from 
the earnings of the water works? 

2. May a municipality legally issue bonds to make the first or initial 
payment and issue mortgage bonds secured only upon the utility and its 
revenues to cover the balance? 

3. Is there any legal way to purchase such water works, making only 
a partial payment?" 

Acknowledgment is also made of the receipt of a copy of the communication 
from your bureau to the president of the city council of Bucyrus, Ohio. It is sug
gested that while your questions are separately stated and numbered, they are all 
intimately affected by the consideration of and answer to question No. 1. 

Sections 4, 5 and 12 of article 18, section 11 of article 12, sections 3939, 3940,. 
3806 and 3809 are pertinent. 

Section 4, article 18, in part provides: 

"Any municipality may acquire, construct, own, lease and operate 
* * * any public utility the product or se~ice of which is or is to be 
supplied to the municipality or its inhabitants." 

Section 5 provides that any municipality exercising the powers granted in sec
tion 4, "shall act by ordinance, and no such ordinance shall take effect until after· 
thirty days from its passage." Then follows provision for a referendum on such.. 
ordinance. 

Section 12 of article 18 is as follows: 

"Any municipality which acquires, constructs or extends any public 
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utility and desires to raise money for such purposes may issue mortgage 
bonds therefor beyond the general limit of bonded indebtedness prescribed 
by law; provided that such mortgage bonds issued beyond the general limit 
of bonded indebtedness prescribed by law shall not impose any liability 
upon such municipality but shall be secured only upon the property and rev
enues of such public utility, including a franchise stating the terms upon 
which, in case of foreclosure, the purchaser may operate the same, which 
franchise shall in no case extend for a longer period than twenty years from 
the date of the sale of such utility and franchise on foreclosure." 

Section 11 of article 12, adopted at the same time as the above quoted sections 
(1912), provides that no bonded indebtedness of a political subdivision of the state 
shall be incurred unless 

"in the legislation under which such indebtedness is incurred or renewed, 
provision is made for levying and collecting annually by taxation an amount 
sufficient to pay the interest on said bonds and to provide a sinking fund 
for their final redemption at maturity." 

Section 3939 (106 0. L., 536) authorizes the city council, in the manner therein 
stated, to issue and sell bonds 

"in such amounts and denominations, for such period of time, and at such 
rate of interest, not exceeding six per cent per annum, as said council may 
determine, and in the manner provided by law, for any of the following 
specific purposes; * * * 

(11) For erecting or purchasing water works for supplying water to 
the corportion and the inhabitants thereof." 

Section 3940 limits the amount of such bond issue to "one per cent of the total 
value of all property in such municipal corporation.''. At this point it may be ob
served that prior to the adoption of section 12, article 18, municipal corporations, 
by delegated power from the general assembly, in sections 3939 and others, already had 
the authority to acquire and operate water works and to issue bonds in payment 
thereof. The amendment, however, does not enlarge the power but rather places 
it beyond the control of the general assembly and is a direct grant of power not from 
the general assembly, which theretofore was necessary (see Board of Health vs. Green
ville, 86 0. S., 24) ,but is a direct grant from the people in "a new distribution of 
governmental power, * * * made by the people," as held in Fitzgerald vs. Cleve
land, 88 0. S., 360. 

This direct grant, then, from the people of Ohio, contains express authority to 
acquire a water plant. Authority to issue bonds for the entire cost price of construc
tion or purchase was also granted by sections 3939 and 3940 up to one per cent of 
the taxable property. By the terms of section 3949 this limitation may be exceeded 
where the net income of the plant is sufficient to meet the sinking fund requirements. 

The question of the validity of this section, because pf its apparent conflict with 
section 11, article 12, may be noted (but not decided) in this, that said section 11 
prohibits the incurrence or renewal of any bonded indebtedness, unless in the legis
lation authorizing it "provision is made for levying and collecting annually by taxation an 
amount sufficient to pay interest and redeem the bonds at maturity." It is to be 
noted that the constitutional requirement is that this sinking fund shall be levied 
and collected "annually by taxation." Section 3949 contemplates the creation and 
maintenance of such sinking fund from the revenues of the water plant. However, 
section 12, article 18, adopted by the people at the same time section 11 y as adopted 
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authorizes the issuance of the bonds beyond the one per cent limitation, where the 
payment of such bonds is secured only by the utility and its income. The.same ap
parent conflict ·exists between sections 11 and 12, unless the latter, being more special 
in its nature, is to be regarded as an exception to the former. Such a conflict is avoid
able also by construing the special or limited indebtedness of the municipality on the 
mortgage bonds issued under section 12 and section 3949 G. C. as not being a "bonded 
indebtedness" in the sense in which that term is used in section 11. This latter con
struction is adopted by this department. This does not affect or impair the appli
cation of section 11 to bonded indebtedness, and gives meaning to section 12. In 
view of the authority contained in the last section, so far as the present question is 
concerned, it is unnecessary to further discuss or determine the implied repeal of sec
tion 3949 by the adoption of section 11, article 12. To keep in mind the effect of 
the adoption of these constitutional amendments, it must be remembered that they 
are self-executing and apply to "any municipality," whether charter or non-charter. · 

Section 3806 (Burns law) in part provides: 

"No contract * * * involving the expenditure of money, shall be 
entered into * * * unless the auditor * * * first certifies to council 
* * * that the money required for such contract * * * is in the treas
ury to the credit of the fund from which it is to be drawn, and not appro
priated for any other purpose." 

With this preliminary survey of the law applicable to your inquiries, they may 
now be considered separately. 

In question 1 you inquire: 

"In a non-charter governed city, may a municipality buy a water works 
from a private company by authorizing and issuing bonds for the first pay
ment and contracting to pay the balance at fixed intervals from the earnings 
of the water works?" 

This project may be said to involve two principal acts: 
(1) The issuance of bonds for the initial payment under section 3939, and (2) a 

contract for deferred payments out of the net income. 
The authority to issue bonds for water works (see further discussion in answer 

to your second question) clearly exists and, subject to the limitations of section 3940, 
the requirements of the constitution as to the sinking fund and general laws as to 
the tax rate limitations, authority to contract for the purchase is equally clear, but 
it may be said that this authority is subject to the impediments of section 3806 (supra). 

In the scheme contemplated, the deferred payments are not to be made from 
funds raised by taxation, but are to come from the net income of the utility. It is 
at once obvious that the auditor cannot certify that such money is in the treasury 
or in process of collection. But is such certificate necessary? 

In Kerr vs. Bellefontaine, et al., 59 0. S., 464, the court held t.hat that part of 
the statute which lin::its its application to contracts, ordinances or orders, for or in
volving "the expenditure of money," applies only to money raised by taxation. Hold
ing that the statute did ndt apply in that case, the court held: 

' . 
"The fond from which the plaintiff is entitled to satisfaction of his de-

mand, is not raised by taxation. It is derived from the operation of the gas 
works an:'d made subject to the order of the board, whose authority is so limited 
that they can make valid contracts only for appliances and supplies for the 
gas works to which the fund is devoted." 

In Comstock vs. Nelsonville, 61 0. S., 288, the rule is more clearly and definitely 
stated. As appears on page 294 of the opinion: 
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"The section is general in its tenns, but the object of the general assem
bly evidently was to compel municipalities to have the money in the treas
ury before appropriating or spending it. This can only apply to money raised, 
or to be raised by a levy on the general tax list of the municipality." 

and again on page 296 it is said that this section (then 2702) did not apply, 

"for the further reason that by necessary implication said section has refer
ence to money of the municipality, that is, money raised, or ultimately to 
be raised, by a levy on the general tax list, and does not cover or refer to moneys 
of individuals, that is, money to be raised by an assessment on the property 
along the improvement." 

On page 297 this holding is characterized as protecting 

"the treasury and the general tax payer and at the same time enables needed 
local improvements to be made without detriment to the municipality and 
is in accordance with the intention of the general assembly in passing the 
Burns law." 

In the contemplated scheme to carry out the second part of the project, no money 
raised by levy on the taxable property of the municipality is used for the deferred 
payments, and in view of these and other decisions, construing the Burns law in thi;'l 
regard, this departmen,t is of the opinion that on the facts as contemplated in your 
inquiry, tl\e Burns law is inapplicable. 

It is therefore concluded that in the manner pcinted out, and subject to the lim
itations indicated, the proper answer to your first question is an affirmative one. 

Your second question is: 

"May a municipality legally issue bonds to make the first or initial pay
ment and issue mortgage bonds secured only upon the utility and its rev
enues to cover the balance?" 

Consideration of the purpose of the sections and con&titutional provisions above 
quoted and considered, suggests no reason why the municipality may not utilize 
either of these methods in acquiring a water plant. This seems free from doubt. 
But the question as presented here is whether the authority and power of both of 
these separate provisions may be utilized in part and conjunctively. On one side 
it may be claimed that the power to ic;sue bonds under sections 3939 et seq. and sec
tion 12, article 18 of the constitutio.n, carries with it authority to isf!ue bonds to pro
vide part payment for a water works plant. This on the theory that the leSl'ler power 
is included in the greater po"\\"er. On the other side of this question it may be claimed 
that to legally exercise the authorrtw contained in section 3939, viz., to issue bonds 
for the purpose of "erecting or pu~chasing water works," the bond must be for the 
entire cost of such water works, and that this section contempilltes that the issuanoii 
of such bonds, of itself, will result in ~he acquisition of such utility and that a com
plete and exclusive means of such acquisition is here provided. This section, how 
ever, ielates to the grant of powers to municipalities; in it the legislature was con
cerned with the purposes or objects for which power to issue bonds was there granted. 
u· may be plausibly argued that the later adoption of sectio'n 12, article 18, supra, 
was not without significance in t-his connection. This section, adopted at the same 
time as sections 4 and 5 of article 18, rather indicates that bonds up to the bond lim
itation may be issued under section 3939, and if this does not raise sufficient money, 
the rest of the money necessary may be raised by issuance of mortgage bonds secured 
only by the property and its revenues. This section reads: 
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"Provided that such mortgage bonds issued beyond the general limit of 
bonded indebtedness preEcribed by law shall not impose any liability upon 
EUCh municipality." 

Would this not seem to indicate that with authority to acquire water works 
· clearly granted, without restriction (except as to the extent of bond issues) in pre
viously enacted sections, it was thus intended to provide for the acquisition of such 
water works in cases where the bonds issuable under section 3939, et seq., were in
sufficient, by providing the balance of the funds requisite to such acquisition could 
be raised by mortgage bonds secured only on the property and its income, 2.s above 
pointed out? No decision on this precise question has been found, but the case of 
Platt vs. Toledo, 21 0. C. D., 305 (12 0. C. C. (n. s.) 279) is similar in p1inciple. In 
that case it was claimed, as stated in page 306: 

"It is said that there are two sub5tantial reasons why this issue should 
be enjoined; first * * * and also that there is no authority given by 
law for the issuance of bonds to construct anything but a completed bridge." 

The court held on page 307: 

"We are disposed * *"f * to hold that the council * *; * may 
authorize contracts to be entered into 2,nd provide the means for their ful
fillment, for the completion of parts of such structures as the st2.tute says 
they may provide means to pay for, by the issue of bonds or otherwise. We 
think that this contention that the council was powerless to issue bonds for 
the construction of a bridge without making provision for the construction 
of a draw or other method of completely spanning the stream, should not be 
sustained, and we adhere to the decision made in this respect upon the other 
trial between the same parties." 

The Ohio circuit court reports do not disclose the reporting of the other trial 
between the same parties. In this case it was claimed that the amount of the bond 
issue (up to the bond limit) was so manifestly insufficient to complete the bridge that 
it fairly raised the question of the power of council to issue bonds for an incompleted 
part of a specifically authorized improvement, viz., the construction of a bridge. The 
foot note, page 305, indicates that a petition in error was dismissed by the supreme 
court in Platt vs. Toledo, 54 Bull., 106. In this case (page 306), referring to the form
er circuit court's holding on this branch of the plaintiff's case, the court say: 

"In that case, the opinion in which was announced by Judge Kinkade, it 
was said, in substance, that the court s&w no reason to hold that the conten
tion of the plaintiff in that regard was correct." 

With clear authority granted to acquire and issue bonds for a water works, no 
reascn is apparent to this department at this time why the power to acquire and 
issue bonds for the whole consideration for such water works does not include and 
carry with it the power to issue bonds for such part thereof as council deems necessary 
for the attainment of such purpose, and consistent with this conclusion, supported 
by the Toledo case, this department is of the opinion, in the absence of judicial de
cision to the contrary, that the answer to your second query should he in the affirm
ative. 

Because of the intimate relation of your third question to question one, it is con
sidered that the discussion and conclusion reached in the latter question settles the 
third question and necessarily results in an affirmative answer thereto. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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801. 

BANKS AND BANKING-WHO HAS AUTHORITY TO DETER~HNE 
CORPORATE NAMES OF BANKING INSTITUTIONS WHERE THERE 
IS SJ:\IILARITY OF SA:\IE-SUPERINTENDENT OF BANKS MAY 
NOT REVOKE HIS CERTIFICATE OF APPROVAL OF NA:\1E AFTER 
ARTICLES OF INCORPORATION HAVE BEEN RECORDED BY 
SECRETARY OF STATE. 

1. By virtue of the provisions of section 710-44 G. C., 108 0. L. 91, the duty of de
termining whether or not an objectionable name has been selected by an institution desiring 
to be incorporated to do a banking business, devoli-es solely upon the superintendent of banks 
(subject to the righl of appeal to a board composed of the governor, the superintendent of 
banks and the aitorney-general), although the secretary of state may with entire propriety 
call the superintendent's attention to what his records disclose as to the appropriation of such 
name or similar names by other institutions. 

2. The superintendent of banks, having certified his approval of a name selected by 
such institution, may not revoke his certificate after its articles of incorporation have been 
recorded by the secretary of slate, upon the ground that he has subsequently reached a different 
conclusion as to the propriety of such use of the name adopted (cases in which such certificate 
was obtained by fraud, misrepresentatfon or deception or was issued under a mistake of 
fact not considered). 

COLUMBUS, OHIO, November 19, 1919. 

HoN. PHILIP C. BERG, Superintendent of Banks, Columbus, Ohio. 
DEAR Sm:-You have addressed to me for consideration the following communica

tion: 
"Will you advise this department whether the statutory discretionary 

authority as to the similarity of the corporate names of banking corpora
tions and banking institutions seeking to be incorporated is lodged-(first) 
in the superintendent of banks exclusively, by virtue of section 710-44, General 
Code; (second) jointly in the superintendent of banks and the secretary of 
state of Ohio, by virtue of sections 710-44 and 8628, General Code, of Ohio; 
(third) if lodged in the superintendent of banks exclusively, at what stage 
in the proceedings for the incorporation of a bank, etc., under section 710, 
General Code, does the right to exercise such discretion cease to exist?" 

Section 710-41 G. C., a part of the Graham banking act, effective July 11, 1919, 
sets forth general provisions relating to the organization of hanking corporations. 
They need not be quoted here. 

Section 710-42 G. C. contains this language: 

"* * * The secretary of state shall forthwith transmit to the superin
tendent of banks a copy of such articles of incorporation and shall not re
cord the same until duly authorized so to do by the superintendent of hanks 
as hereinafter provided." 

Section 710-44 G. C. is as follows: 

"Upon receipt of a copy of the articles of incorporation of such pro
posed bank, the superintendent of banks shall at once examine into all the facts 
connected with the formation of such proposed corporation including its 
location and proposed stockholders and if it appears that such corporation, 
if formed, will be lawfully entitled to commence the business of banking, 
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the superintendent of banks shall so certify to the secretary of state, who 
shall thereupon record such articles of incorporation. But the superinten
dent of banks may refuse to so certify to the secretary of state, if upon such 
examination and investigation he has reason to believe that the proposed 
corporation is to be formed for any other than legitimate banking business, 
or that the character and general fitness of the persons proposed as stockholders 
in such corporation, are not such as to command the confidence of the corr•
munity in which such bank is proposed to be located or that the public con
venience and advantage will not be promoted by its establishment, or that the 
name of the proposed corporation is likely to mislead the public as to its 
character or purpose; or if the proposed name is the same as one already 
adopted, or appropriated by an existing bank in this state, or so similar thereto 
as to be likely to mislead the public, unless the place of business of such proposed 
corporation is to be located in a county other than the one in which the ·cor
poration bearing such similar name is then doing business and the corporation 
so adopting such name adds thereto the words 'of --------·------------' 
{Indicating thereby the name of the city, village or township in which its 
place of business is situated.)" 

Section 710-45 G. C. provides that if the superintendent of banks withholds such 
-certificate, an appeal may be taken to a board composed of the governor, the superin
iendent of banks and the Atto~ey-General, whose decision in the matter shall be 
final. 

The language of section 710-46 G. C. is: 

"Upon receipt of such certificate from the superintendent of banks the 
secretary of state shall record said articles of incorporation; one copy thereof, 
duly certified by the secretary of state shall thereupon be furnished to the 
in corpora tors of such corporation, and one copy to the superintendent of banks, 
to be by him filed in his office.. All certificates thereafter filed in the office 
of the secretary of state relating to such corporation shall be recorded, and 
a certified copy thereof forthwith furnished to the superintendent of banks 
and filed in his office." 

Section 710-52 G. C. provides that banking corporations shall be created, organized, 
governed and conducted and their directors chosen in all respects in the same manner 
as provided by law for corporations organized under the general corporation laws 
of this state, in so far as the same shall not be inconsistent with the provisions of the 
banking act. 

After the articles of incorporation of the proposed banking corporation have been 
subscribed and acknowledged, they are to be filed in the office of the secretary of state 
and a copy thereof transmitted forthwith to the superintendent of banks. Section 
710-42 G. C. 

The superintendent of banks is to determine whether or not the proposed cor
poration "is lawfully entitled to commence the business of banking" and if it appears 
to him that it is, be must so certify to the secretary of state. He may refuse to make 
•such certificate if the name of the proposed corporation is likely to mislead the public 
as to its character or purpose, or so simulates one already adopted by another bank 
as to be deceptive. If be does certify that the institution may commence. business, 
"the secretary of state shall record said articles of incorporation." Section 710-46 G. C. 

Under the provisions of section 8628 G. C., relating to the organization and powers 
of corporations generally, it is provided that: 

"Section 8628. The secretary of state shall not file or record any articles 
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of incorporation wherein the corporate name is likely to mislead the public 
as to the nature or purpose of the business its charter authorizes, nor if such 
name is that of an existing corporation, or so similar thereto as to be likely to 
mislead the public, unless the written· consent of the existing corporation, 
signed by its president and secretary, be filed with such articles." 

I am of the opinion that the duty of determining whether or not an objectionable 
name has been selected by a banking corporation devolves upon the superintendent 
of banks alone. Section 8628 is, as I have said, a general section, while those quoted 
from the banking act relate to a particular class of corporations and are in that sem,e 
special in their nature. Then they are of more recent enactment and as to the organiza
tion of banks supersede section 8628, if not consistent with it. 

Section 710-44 G. C. expressly makes it the duty of th,e superintendent to refuse 
to certify if the name selected is likely to mislead the public or is unduly similar to that 
adopted or appropriated by an existing bank. Clearly he must decide whether or.not 
such objections exist and it would seem therefore that the secretary of state could not 
also determine such controversies becaui,e there might be a disagreement between the 
two officers. Then the duty of the secretary of state to record the articles, when ap
proved by the superintendent of banks, seems to be mand:itory under section 710-46 
G. C. He is not given discretion to refuse because he may disagree with the superin
tendent of banks. But it would be entirely proper for the sec1etary of state, when 
transmitting the articles of incorporation to the superintendent of banks, to call atten
tion to the use or appropriation of similar names by other corporations, and for the 
superintende,nt of banks to have the records of the secretary of state examined befo1 e 
issuing his certificate. · 

I therefore conclude that the duty of determining whether or not there is an 
objectionable similarity between a name proposed and one already adopted or ap
propriated by another institution devolves solely upon the superintendent of banks 
(!,ubject to the right of appeal), though the secretary of state may with entire pro
priety call attention to what his records disclose as to such names. 

If thP. sui:erintendent finds that the name propo5eu i:; improper, when should he 
signify hie disapproval of it? As noted above, if ho is satisfied that the institution 
should be permitted to begin business, he shall so certify to the secretary of Rtate 
and the articles of incorporation are thereupon to be recorded. Clo:>,rly the law con
templates that the superintendent of banks should reach his conclusion before the 
articles of incorporation become a pait of the public records. 

I am not prepared to say that if fraud or deception were practiced upon the super
intendent in securing his certificate or some excusable mistake had been mv,de, the 
certificate and the recording of the articles could not be questioned. But it is my 
view that under ordinary circumstances the superintendent of banks would not have 
the right to revoke or recall a certificn.tP after the articles lmd been reco1ded. The 
certificate of the superintendent of banks, approving the name selected, would not 
prevent another institution, whose name had been unfairly and improperly appro
priated, from preventing the use of it by injunction or from resmting to remedies 
generally available in unfair trade 01 competition caEes. The following expression of 
the comt in Shoe Co. vs. Shoe Co., !) 0. D. (X. P.) 570 an<l 582, conside1in!!; section 
8628 G. C., is pertinent: 

"But the Ohio statute gives the secretary of state no power to hear 
testimony or summon witnesses and m2kes no provision for notice to par
ties interested or the public generally that the secretary of state has under 
consideration the quPstion of identity or similarity of certain corporate names. 
Under such circumstances it is not to be i,eriously considered that it was the 
intention of the legislature to make the finding of the secretary of i;tate so 

https://certificn.tP


1488 OPINIONS 

conclusive that the courts cannot review it when a case is properly presented 
which requires such a review." 

I am therefore of the opinion that the superi'nte~dent of banks, having certified 
his approval of a name selected by such fostitution, may not revoke his certificate 
after its articles of incorporation have been recoi:d ed· by the secretary of state, merely 
because he afterward reaches a'differont conclusion as to the legality of the use of such 
name by the iniltitution. - -

' Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

802. 

APPROVAL, ABSTRACT OF TITLE OF PREMISES LOCATED IN MADISON 
COUNTY NOW STANDING IN THE NAME OF -IVA F. DALBEY. 

COLUMBUS, Omo, November 19, 1919. 

The Ohio Board of Administration, Columbus, Ohio. 
GENTLEMEN:-Acknowledgment is made of your recent communication submit

ting for my exaIDination an abstract of title of premises located in Madison county, 
the purchase of which is under contemplation by the state, the title now standing in 
the name of Iva F. Dalbey. 

The premises in question are described as follows: 

"Beginning at a stone northeast corner of William Cryder's land, fo1-
merly Warner land; thence with the line of said land S. 3° 45• W. 15.55 chains 
(Chain four poles) to a stone southeast corner of said Cryder in the center 
of the London and South Charleston pike; thence with the center of said 
pike N'. 68° 30" E. 3.25 chains to an iron rod corner of the Knowles land (for
merly Gray land); thence with three consecutive lines of said land N. 3° 45• E. 
31.80 chains)o a stone; thence N. 86° 15• W. 3.07 chains to a wild cherry 
tree; ther.ce N. 2° E. (original call north) 26.28 chains to a stone corner of 
said Kncwlcs in the line of Jol:n Thcmi:son ard in the orie,i:r.tl line cf Feter 
Helphenstein's Survey Number 4513; thence with said line ar.d line of Thomp
son S. 83° W. 22.40 chains to a stone in said line and corner of Eaid Thom:i::son; 
thence with two lines of mid Thompson S. 2° 15• W. 9.50 chains to a stone; 
thence S. 83° W. 5.20 chains to a stone northeast corner of Harry Armstrong 
in the line of aforesaid ThompsQ,n; thence with the east line of said Armstrong 
S. 1° 40• W. 31.06 ch9ins to a stone comer of said Armstrong; thence with 
the lines of said A1mstrong, Kirkwood Cemetery lands and ,vmie.m Cryder 
aforesaid, passing a stone corner of Armstrong and the northwest corner of 
said cemetery at 5. 15 chains east 27.13 chnins to the place of beginning and con
taining one hundred and twenty acres, being i:art of Peter Helphensteine's 
Survey Nember 4513, being the same pn:rnise~ conveyed by Harry H. Arm
strong and wife to Iva Armstrong, September 24, 1898." 

Vpon examination of the abstract submitted, which bears date of November 1, 
1919, I find that it evidences legal title to the above described premises at the date of 
said abstract in Iva F. Armstrong, who is shown by affidavit embodied in the abstract 
-to be the same person as Iva F. Dalbey (by marriage with W. J. Dalbey). 

https://orie,i:r.tl
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The abstract is exceptionally complete and I do not find f10m my examination 
thereof evidence of defect or infirmity of title worthy of note, nor are liens or clouds 
against the title disclosed in the abstract. 

It is shown that there are no unsatisfied mortgages or assessment liens appearing 
upon the records of the county against the premises and that all taxes due have been 
paid, including the June installment for the present year. Of course, the taxes for the 
year 1919, although assessed i11 the name of the present owner, have become a lien 
upon the premises and therefore should be adjusted as against the purchase price. 

Accordin~ly, you are advised that the title as disclo~ed by the abstract is approved. 
Very respectfully, 

JOHN G. PRICE, 

Atlorney-General. 

803. 

APPROVAL, FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
SUMMIT COUNTY. 

COLUMBUS, OHIO, November 19, 1919. 

HoN. A. R. TAYLOR, State Highway Commissioner, Columlnts, Ohio. 
DEAR Srn:-I am in receipt of your letter of November 19, 1919, enclosing for 

my approval final resolution on the following improvement: 

"Cuyahoga-Falls-Chagrin Falls road, I. C. H. No. 91, Section 'Hudson,' 
Summit county." 

I have carefully examined said resolution, find it correct in form amd legal, and 
am therefore returning the. same to you with my approval endorsed thereon in ac
cordance with section 1218 G. C. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

804. 

APPROVAL, BOND ISSUE, CITY OF NORWOOD, OHIO, IN THE SUM 
OF $30,000. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, OHio, November 24, 1919. 

805. 

APPROVAL, BOND ISSUE, VILLAGE OF EAST PALESTINE, OHIO, IN 
THE SUM OF $27,000. 

lndu~trial Commission oj Ohio, Columbus, Ohio. 

CoLUMBus, Omo, November 24, 1919. 

15-Vol. II-A. O. 
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806. 

APPROVAL, LEASE, MIAMI AND ERIE CANAL AT CARTHAGE, HAM
ILTON COUNTY, OHIO, TO THE CHATFIELD MANUFACTURING 
COMPANY. 

CoLUMBUs, Omo, November 25, 1919. 

HoN. JoBN I. MILLER, Superintendent of Public Works, Columbus, Ohw. 
DEAR Srn:-The receipt is acknowledged of lease in triplicate form covering 

use of water from the Miami & Erie Canal, at Carthage, Hamilton county, Ohio, by 
the Chatfield Manufacturing Company. 

I note that the rent stipulated is $864.00 per year. 
I have examined the lease in question, find it correct in form and legal, and I am 

therefore returning it with my approval endorsed thereon. 
Respectfully, 

JOHN G. PRICE, 
Attorney-General. 

807. 

APPROVAL OF RESOLUTIONS FOR SALE TO UNITED STATES OF 
AMERICA OF CERTAIN ABANDONED CANAL LANDS AT CAMP 
S~ERMAN, CHILLICOTHE, OHIO, APPRAISED AT $500.00. 

COLUMBUS, Omo, November 25, 1919. 

HoN. JoHN I. MILLER, Superintendent of Public Works, Columbus, Ohw. 
DEA;R Srn:-The receipt is acknowledged of your letter of November 24th, trans

mitting in duplicate, copies of resolution providing for the sale to the United States 
of America of certain abandoned canal lands now occupied by the government as ~ 
military camp known as Camp Sherman in the suburbs of Chillicothe, Ohio. . 

"'I note that you have found that the land covered by the resolution is not re
quired for the use, maintenance or operation of any of the canals of the state, and 
that you have appraised the same at $500.00. 

I have examined the resolution and found it correct in form and legal, and I am 
therefore returning same to you with my approval endorsed thereon. 

Respectfully, 
JOHN G. PRICE, 

A 'torney-General. 

808. 

INHERITANCE TAX-CONSTRUCTION OF SECTION 5348-2 G. C.- . 
PROHIBITION AGAINST TRANSFER ON BOOKS OF COMPANY OR 
ISSUANCE OF NEW CERTIFICATE FOR SHARES OF STOCK PASS
ING FROM A DECEDENT WITHOUT CONSENT OF TAX COM
MISSION-EXCEPTION OF CORPORATION-WHEN TRANSFER 
ENDORSED IN BLANK-PRESENTED AFTER DEATH OF SUCH 
OWNER. 

Subject to the qualificatwn that the corporatwn in questwn must have exercised due 
care so that if there were anything about the circumstances of the case to put it on its in-
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quiry in relati-0-n lo the transfer, ii. would be at f auU dfrl it not make such inquiry, a COT• 

porali-0-n iransferring on ii.s books, and without knou:ledge of the facts, a share oj stork 
the certificate for which, indorsed in blank by the owner of record, is 7"e&ented to il for 
transfer after the dea h of such owner of record, is not liable for any inheritarn-e tax which 
might become due in respect of such share, if it should subsequently develop that the share 
was transferred without considerati-0-n, in contempl,aJ,i-0-n of the death of the donor. 

CoLuMBcs, Omo, N"ovember 25, 1919. 

HoN. ROBERT E. MARSHALL, Prosecuting AUorney, Sidney, Ohio. 
DEAR Srn:-I have your letter of recent date requesting opinion of this office 

upon the following question: 

"Where an Ohio corporation receives for transfer a certificate of stock from 
A, a resident of another county in Ohio, which certificate stands on its books 
in the name of B, also a resident of another county, and is endorsed in blank 
by B, and the corporation has no knowledge of any facts or circumstances 
other than the above; if it should subsequently appear that the transfer 
from B to A was made without consideration and in contemplation of the 
former's death, which actually occurred before the presentation of the cer
tificate for transfer, would the corporation be liable for the taxes, i.mder 
section 5348-2 G. C., because it, in ignorance of any of these fac~, and acting 
in good faith, transferred the stock without notifying the tax commis,sion of 
Ohio or the county auditor?" 

I enclose herewith copy of opinion (No. 684) addressed to Hon. Frank F. McGuire, 
insp_ector of building and loan associations, relative to the interpret_ation of section 
5348-2 G. C. In this opinion the question suggested by you is raised but not decided. 
The ground work of the discussion necessary to answer the question which you submit 
is, however, fou.nd in that opinion, if it be established that' the first sentence of the 
section is to be interpreted like the second sentence thereof is interpreted in the opinion 
to Mr. McGuire. That is to say, the first sentence of section 5348-2 G. C. is in terIIl!:! 
a prohibition against the transfer on the books of the company or the issuance of new 
certificates for shar~s of stock passing from a decedent, ·without the consent of the tax 
commission. 

The second sentence is in terms a like prohibition against the transfer of assets 
other than the stock of the company making the transfer. It is held in the opinion 
referred to that the prohibition in the latter case has not the effect of making such trans
fer absolutely illegal, but that the sanction for the enforcement of the prohibition is 
found in the sentence which provides that: 

"Failure to comply with the provisions of this section shall render such 
safe deposit company, trust company, corporation, bank or other institution, 
person or persons, liable for the amount of the taxes and interest due under 
this subdivision of this chapter on the succession to such securities, deposits, 
assets or property. Such liability may be enforced by action brought by 
the county treasurer in the name of the state in ::my court of competent 
jurisdiction." 

On the question thus arising, it is the opinion of this department that the provision 
last quoted is to be read in connection with the first sentence of this section as well 
as in connection with the second sentence thereof; so that the only consequence of 
a violation of the first sentence is liability for the taxes to be recovered in a separate 
action, the validity of the transfer itr,elf being unimpeached thereby. 



1492 OPINIONS 

This question is not entirely free from doubt. Because of the failure of the two 
sentences last above quoted to mention "shares of stock" by name, an argument might 
be built up to the effect that these provisions relate only to the enforcement of the 
prohibition contained in the second sentence. However, according to the terms of 
the uniform stock transfer law found in our General Code, sections 8673-1 to 8673-22, 
inc., t_he transfer described in sections 5348-2 G. C. would be perfectly legal. 

It is well established law that st,a.tutes in pari materia, wh,atever their order of 
enactment, will be construed together and full effect given to each, rather than that 
one of them will be interpreted as a limitation upon or derogation of the other. 

Having regard to the manifest purpose of section 5348-2 G. C., as more fully dis
cussed in the other opinion referred to, a copy of which is herewith enclosed, it is mos;t 
reasonable to interpret that section not as in derogation of the substantive rights of 
the immediate parties to the tranefer of stock, and therefore pro tanto amendatory 
of the stock transfe1 act, but merely as a means of securing payment of the inheritance 
tax. This result can be perfectly achieved by giving to the sentences which have 
been quoted from section 5348-2 G. C. the interpretation to which they are easily 
susceptible (inasmuch as they refer to "this section" as an entirety), and holding, 
as has been previously held in this opinion, that the only effect of making a transfer 
of shares or issuing a new certificate, in violation of the first sentence of the section, 
is to render the offending corporation liable for the taxes due on account of the succession 
to the shares (not, as pointed out in the other opinion, the entire taxes due on account 
of the successions arising out of the estate of the decedent, nor even the entire tax 
on account of such successions to the particular successor). 

Your letter seems to assume the coirectness of all that has been heretofore set 
forth and it has been included in this opinion merely to complete the discussion of all 
questions which are even incidentally involved. That is to say, you assume that the 
only effect of non-compliance with section 5348-2 G. C., on the part of a corp~ration 
whose stock has been transferred in apparent violation thereof, would be to subject 
the corporation to liability for the taxes. 

You then inquire whether such liability e:xifts u.nder circumstances like those 
stated by you, which clearly show good faith and want of knowledge of the facts, 
which give rise to original lmbility for the tax, on the part of the transfening corpora
tion. This was the question suggested but not decided in the other opinion. Coming 
now to the decision of that question, it is the opinion of this department that in such 
case liability would not exist; or, to put it perhaps more technically, a suit to enforce 
the payment of the tax against the corporation could be successfully defended by 
showing the facts upon which good faith and want of knowledge could be predicated. 

Although the statutes of many states contain provisions essentially similar to 
those of section 5348-2 G. C.; no decision interpreting such provisions .has been found. 
The constitutionality of such statutes is sustained in Xational Safe Deposit Co. vs. 
Stead, 232 U. S. 58. 

It would seem t,hat if in practice any harsh or arbitrary construction had been 
put upon provisions like these, some question would ere now have arisen, and authority 
would be available. I take it, therefore, that ajther there has been small necessity 
for resort to the secondary liability of the transferring corporation or the safe deposit 
company, as the case may be, or else that such liability has been enforced only in case 
of flagrant violation of the law. 

Dealing, therefore, with a case of first impression, this opinion will be limited 
to the precise facts stated by you. It is clear that in the case you put, the actual 
transfer of the stock certificate, entitling the transferee to have the shares transferred 
on the books of the company or to have new certificates issued to him therefor, took 
place inter vivos. The case is not one where the corporation is asked to transfer on its 
books or issue a new certificate of stock for shares belonging to the estate of a deceased 
person and devolving upon some one else only by virtue of death. In such a case at 
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common law and under the stock transfer act as well, the corporation would be liable to 
the estate of the decedent if it should transfer the shares or issue new certificates for 
them, without administration. That being the case, it could hardly be contended 
that any hardship is involved in imposing upon the corporation the duty to see to 
it that due administration is had befoie transferring the shares on its books, and then 
not transferring to the administrator without the consent of the tax commission; 
for the duty imposed by section 5348 G. C. is but a slight enlargement of the duty 
imposed by the general law. 

However, in the case you submit the transfer is one that does not involve the 
necessity for administration, because, as previously stated. it actually took place 
inter vivos and becomes taxable only if and because made in contemplation of death. 
Whether or not a succession occurs through a transfer in contemplation of death a;nµ 
therefore becomes taxable under paragraph 3 of section 5332 G. C., is always a ques
tion of fact. Prob.ably the burden is on the state or its representative to show the 
facts which subject the succession to taxation. It is conceivable that the corpora
tion mignt be a party to the transaction aIJd thus have full knowledge of the facti,, 
in which event a question would arise as to whether it would make itself liable by 
transferring the shares or issuing new shares without the consent of the tex commis
sion. But that is not the case which you state. 

Where the corporation is in ignorance of the facts, as it may well be, and the 
shares presented to it for transfer bear the indorsement of the donor, showing con
clusively that the' transfer took place inter vivos, it is the opinion of this department 
that suit to enforce the liability provided for in sectio'n 5348-2 G. C., on the theory 
that the corporation had violated the first sentence thereof, could be successfully de
fended against. The principle which is believed to be applicable to this case is that 
suggested in the other opinion, to which reference has been made. The contingent 
liability of the corporation for the tax is not original. Personal liability is imposed 
by section 5336 G. C. upon the executors or trustees and upon the successors. Even 
here there is an original and a secondary liability, the successors being primarily or 
ultimately liable, and the executor or persorui,l representative being secondarily liable. 

The liability of the corporation then is, as suggested in the other opinion, in the 
nature oi a penalty for its failure to comply with the law. It is to be enforced, there
fore, subject to principles which apply to tpe enforcement of other penµ.lties; and the 
statute providing for it is to be interpreted like other statutes of a similar nature are 
interpreted. 

It is, of course, familiar law that penal statutes are to be strictly construr.d'. This 
rule is subject to two qualifications: First, that the manifest object of the statute 
is not to be defeated by strict construction; and second, that there must be some 
doubt as to the meaning of the statu,te before there is anything whatever to construe 
(Slingluff vs. Weaver, 66 0. S. 621). However, it must be a.lso understood that the 
character of a statute as penal or remedial is not determined sol~ly by reference to 
its criminal or civil character. That is to say, perui,l statutes include "all &tatute 
which command or prohibit certain acts and establi.sh penalties for their violation, 
(36 Cyc. 1181) even though the penalty when recovered does not inure to the benefi 
of the public. On the contrary, 

"laws enacted for the prevention of fraud, for the suppression of a public 
wrong, or to effect a public good are not, in a stiict sense, penal acts, although 
they may inflict a penalty for their violation." 

ld., 1183. 

In this case before proceeding further with the discussion it mullt be determined 
whether an act which does impose a penalty in the nature of a punish~ent for a wrong 
to the public, as this statute does, comes within th~ class of penal statutes or is re-

https://establi.sh
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moved therefrom by consideration of the fact that its main purpose is to secure the 
collection of the public revenue. Here we must remember that revenue laws are 
themselves not remedial in character-not founded upon any permanent public policy 
but, on the contrary, are subject in their entirety to the rule of strict construction. 

36 Cyc. 1189. 
The rule is stated in the text cited as follows: 

"The doctrine of the strict constillI ction of revenue statutes * * * 
should be applied with due regard to the intention of the legislature as ex
pressed in the statute, and with a view to promoting the object of the statute; 
and especially those provisions of the statute which are intended to prevent 
fraud should receive a liberal construction." 

These principles are believed to be correct and, as stated, the first task in the 
consideration of the queEtion which you submit is to apply them to the statute under 
consideration. Is it a statute to prevent fraud? Undoubtedly it is to some extent. 
But its scope goes considerably beyond these bounds, and it may with accuracy, I think, 
be described as a statute the purpose of which is to secure the collection of the public 
revenue. There would be no "fraud" involved on the part of a corporation in trans
ferring a share of stock on its books in accordance with a duly executed indorsement, 
nor even in transferring such a share to an executor or administrator of a deceased 
stockholder. These acts are not fraudulent in themselves; they are perfectly inno
cent even as reflecting on the assessment and collection of the inheritance tax. To 
be sure, in the case of non-residents especially, such transfer might prove to be a step 
in a process undertaken with intent to defraud the state of its revenues and actually 
succeed in so doing. But this would be the only fraudulent. aspect of even such a 
transaction. The transfer itself, as has been hereinbefore pointed out, is essentially 
an innocent act and indeed the mere exercise of a legal 1ight. 

Consideration being given, then, to the fact that the liability imposed upon the 
corporation or financial institution by section 5348-2 is a tertiary liability aimed to. 
secure the state, rather than a primary liability for the taxes in the first instance, 
the conclusion is reaffirmed that the statute, if open to any construction at all, is sub
ject to strict construction unless that construction will defeat its manifest object. 

This leaves the two further questions previously suggested, which will be taken up 
in their order. 

First: Is the statute susceptible to any "interpretation" at all? It provides 
in that part of it which is involved in your inquiry that 

"No corporation organized or existing under the laws of this state, ,;hall trans
fer on its books or issue a new certificate for any share or shares of its capital 
stock belonging to or standing in the name of a decedent or in trust for a 
decedent, or belonging to or standing in the joint names of a decedent and 
one or more persons, wi~hout," etc. 

The crux of the question which is here encountered is presented by the word 
"decedent." What are the implications of this word? Does it connote an objective 
fact, or a state of mind with respect to such fact? In other words, does this language 
clearly import a prohibition directed against the corporation from acting in case the 
facts are thus and so, or only against acting in case it knows or bi the exercise of due 
care should know that ·they are so? Putting it in still another way: Does the cor-
poration act at its peril? . 

On careful consideration it appears that this question cannot be satisfactorily 
considered or answered without considering also the next question above suggested, 
viz.: as to the purpose for which the requirement was made by the legislature. With
out citing cases, which are in great confusion on the subject, the general trend of the 
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authorities may be said to be to the effect that if the legislative purpose would be 
thwarted in the preponderant number of probable cases by construing a statute like 
the one under consideration so as to condition the prohibited act upon knowledge 
or intent, such a construction will be rejected and the statute will be interpreted so 
as to place the burden of ascertaining the objective facts upon the persons to whom 
it applies. 

Instances of the application of this principle are afforded by cases under the food 
and drug laws. The following is quoted from the opinion .of Shauck, J., in Stole vs. 
Kelly, 54 O. S. 166--178, 179: 

"The ect is not a provision for the punishment of those who sell adu'
tcrated food or drugs, because of any supposed turpitude prompting such 
sales or indicated by them. • "' * It is 'an act to provide against the 
adulteration of food and drugs.' It is a plan devised by the general assembly 
to protect the public against the hurtful consequences of the sales of adul
terated food and drug~, those consequences being in no degree increased by 
the vendor's knowledge, or diminished by his ignorance, of the adulteration 
of the articles which he offers for sale. * * * If this statute had imposed 
upon the state the burden of proving the purpose of the vendor in selling an 
article of food or his knowledge of its adulteration, it would thereby have de
feated its declared purpose. • * *" 

The statute involved in that case provided that 

"No person shall within this state • * * offer for sale or sell an)'. 
drug or article of food which is adulterated." 

It will be seen that the question is quite similar to the one involved in your in
quiry, the trend of the court's reasoning is further illustrated by Judge Shauck's quo
tation from the case of Commonwealth vs. Murphy, 42 N. E. 574, as follows: 

"Considering the nature of the offense, the purpose to be accomplished, 
the practical methods available for the enforcement of the law, and such other 
matters as throw light upon the meaning of the language, the question in 
interpreting a criminal statute is whether the intention of the legislature 
was to make knowledge of the facts an essential element of the offense, or to 
put upon everyone the burden of finding out whether his contemplated act is 
prohibited, and of refraining from it if it is." 

The concluding paragraph of Judge Shauck's opinion is as follows: 

"In the enactment of this statute it was the evident purpose of the general 
assembly to protect the public against the harmful consequences of the sales of 
adulterated food and drugs, and, to the end that its purpose might not be de
feated, to require the seller at his peril to know that the article which he 
offers for sale is not adulterated, or to demand of those from whom he pur
chases indemnity against the penalties that may be imposed upon him be
cause of their concealment of the adulteration of the articles." 

On the other hand, laws regulating the sale of intoxicating liquor under the con
stitutional authority then existing to "provide against the evils resulting from the 
traffic in intoxicating liquors" and, of course, referable to such a legislative motive 
were otherwise construed. The earlier cases adopted the rule that in spite of the a~ 
sence of the word "knowingly" or its equivalent in statutes of this character, such stat-
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utes would be construed as if such word had been actually employed so that the prosecu
tion would have to allege and prove guilty knowledge (Miller and Gibson vs. State, 
3 0. S. 4i5), though, of course, knowledge might be inferred from circumstances. 

Later on, however, this rule was modified so as to dispense with the necessity of 
allegation and proof of guilty knowledge on the part of the prosecution, but to permit 
the defendant to show want of knowledge to rebut the prima facie case established 
by the prosecution on proof of the objective facts. 

Crabtree vs. State, 30 0. S. 382; 
Farrell vs. State, 32 0. S. 456. 

I cannot find that this last line of cases has been overruled or modified in any 
reported case, though it is my impression that the trend of decision in this class of 
cases is tow:ard the Kelly case. Be that as it may however, the mere statement of 
these various rules shows that statutes like the one under consideration in this opinion 
are to be regarded as susceptible to interpretation. That is to say, such statutes are 
sufficiently doubtful in meaning to call into play the principles which determined the 
various decisions of the courts in the cases mentioned. 

It is concluded therefore that the connotation of the word "decedent" in section 
5348-2 is sufficiently uncertain to justify the further inquiry into the purpose and 
intent of the legislature with a view to its interpretation. At this point it may be well 
to repeat the rule, which is that where such uncertainty appears, and the statute is 
penal, as this one is, it will be construed favorably to the person or corporation who 
would be subject to the penalty unless to do so would defeat the declared or otherwise 
manifest purpose of the law. 

Now the purpose of section 5348-2 has already been roughly described. It is 
to secure the collection of revenue. To this end a duty is cast upon the corporation 
to act so as to protect the interests of the state. The thing which would happen should 
the desired action not be taken,for good reason or otherwise, would be the loss of revenue 
which another person is primarily liable to pay to the state. This is no such conse
quence as would attend the promiscuous sale of adulterated food. It is not even 
such a consequence as would attend the illegal sale of intoxicating liquor or the sale 
of such liquor to persons in the habit of becoming intoxicated. It is not even the kind 
of a consequence that would ensue from the innocent remarriage of a person having 
a husband or wife living but supposed to be dead, as in Commonwealth vs. Murphy, 
supra. In other words, the collection of the revenue is not an end in behalf of which 
a legislative intent to provide for action at peril can be at least as plausibly inferred 
as would be the prevention of the class of evils suggested by the cases encountered. 
That this last statement is true is proved, it is believed, by the strict construction given 
to revenue acts themselves, especially where such acts constitute special impositions 
or excises as distinguish~d from general property taxes levied under constitutional 
provisions, like article XU, section 2 in its present form. That is to say, where the 
revenue act as a whole is susce.,tible to a strict construction in favo1 of the tax payer, 
it would be going too far to hold that an ancillary provision like section 5348-2 should 
be given liberal interpretation in favor of the state and against the corporation, which 
is not even primarily liable for the taxes. 

But there is another point of view from which questions of statutory construction 
like that under consideration have been approached. This point of view is suggested 
by the celebrated criminal case of Regina vs. Prince, L. R. 2, C. C. R. 154. In that 
case, the facts of which need not be stated, the court took cognizance of the quality 
of the act actually committed by the defendant as reflecting upon the probable intent 
of the legislature to make it an act at peril. The act was highly immoral in itself, 
and if certain facts existed· was declared to be criminal. The court applied the statute 
in such manner as r nder these circumstances to place upon the defendant the burden 
of discovering whether or not such additional circumstances existed. 
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This test is one which could be satillfactorily applied, for example, to the food and 
drug cases, or even to the liquor cases, though it would produce a result opposite to 
that actually arrived at by the supreme court of this state in the latter class of cases. 
Selling food is in itself not an immoral act, of course, but one directly affecting the 
health of the people. The business of selling intoxicating liquors is in itself one attended 
by more or less public evil. In both cases the addition of certain circumstances
adulteration in the one, and, for example, the fact that the purchaser of the liquor 
is in the habit of getting intoxicated in the other-make the acts penal. -Under such 
circumstances it is reasonable to assume that the legislature intended to prohibit such 
acts at all events, and thereby to place upon the actor the burden of satisfying himself 
that the facts introducing the criminal element are not present. 

But transferring stock properly presented for transfer on the books of the corpora
tion is not an act which in itself is attended by any possible deleterious consequence 
to the public. 

Moreover, I think we must take cognizance of a fact already alluded to, namely, 
that in the vast majority of cases which would arise under section 5348-2 G. C. the cor
poration would have knowledge apparent on the face of the papers presented to it or 
the records in its possession that a death had occurred, and indeed that the transfer 
requested was made necessary by that death. The case which you submit is one 
which would occur very infrequently, to say the least, in the natural course of events. 
Shall we assume that the legislature intended to provide against such cases, or that 
the policy of the legislature is such as to dictate such an interpretation of the statute? 
It seems to me unreasonable so to hold. The legislature did indeed fail to use the 
word "knowingly" and hence in an action to enforce the penalty a prima facie case 
would be made out by allegation and proof without a showing of facts from which 
knowledge would be inferred. But when the legislature acted it doubtless was taking 
cognizance of the normal or typical case-the one which would occur perhaps ninety
nine times out of a hundred, in which a certificate of stock would be presented for 
transfer with the indorsement of an executor or administrator thereon, or in which an 
executor or administrator would request a transfer to the estate of shares standing 
in the name of a deceased person. This being true, and the kind of transfer described 
by you being an inherently innocent act-not subversive of any public policy-it 
seems to follow that it should not be regarded as within the contemplation of the statute. 

In other words, though in an action against a corporation by the county treas
urer, under favor of section 5348-2 G. C., a prima facie case might be stated by, the 
treasurer by merely showing that a taxable succession had occurred and that the co:r.. 
poration had failed to get the consent of the tax commission to the transfer of the 
shares, yet evidence would be admissible on behalf of the corporation to show its want 
of knowledge of the facts making the succession taxable, the exercise of due care on 
its part and such other facts as might show good faith. 

Subject, therefore, to the qualification that the corporation in question must have 
exercised due care so that if there were anything about the circumstances of the case to 
put it on its inquiry in relation to the transfer, it would be at fault did it not make such 
inquiry, it is the opinion of this department that a corporation transferring on its books, 
and without knowledge of the facts, a share of stock the certificate for which in
dorsed in blank by the owner of record, is presented to it for transfer after the death 
of such owner of record, is not liable for any inheritance tax which might become due 
in respect of such share, if it should subsequently develop that the share was trans
ferred without consideration, in contemplation of the death of the donor. 

The importance of the qualification expressed in the foregoing paragraph and 
elsewhere in this opinion must not be overlooked. In the case you put, for example, 
a very slight alteration of the facts as stated would be sufficient to put the corpora
tion upon its inquiry. For example, if the corporation knew that B, the deceased 
person, was dead when the certificate bearing his endorsement was presented to it 
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for transfer, this of itself would be enough, in the opinion of this department, to make 
'it incumbent upon the corporation to make inquiry as to whether or not the delivery 
and endorsement of the share was a commercial transaction as distinguished from 
a gift. In short, knowledge of the fact of death would open up to the corporation 
an inquiry which it would then be its duty to make. The above answer is therefore 
confined to the circumstances as actually stated by you, from which statement it 
does not appear that the corporation when it transferred the stock on its books even 
knew that B was dead. 

In so holding,· however, I do not mean to intimate that the statute does not apply 
at all to such a state of affairs. The section has been heretofpre described for pur
pose of discussion as one designed to secure the collection of the state's revenue. This 
is to be done, as the section shows on its face, by securing the consent of the tax com
mission before the transfer is made. The latter part of the section, which is of sim
ilar purport, affords two methods of securing the state's revenue, in that not only is 
consent required, but enough of the assets of the decedent to pay the tax is to be re
tained unless the consent is given. 

What is the purpose in getting the consent of the commission? For we must 
remember that when the consent is obtained the duty of the corporation is discharged 
and all liability under it is avoided. It seems clear that the answer to this question 
is that the purpose in requiring the commission's consent to be secured is to give in
formation to the taxing authorities as to the existence of a taxable succession and an · 
opportunity to them to act so as to protect the state's interests. 

This being true, it seems to me that the spirit of the section at least requires the 
corporation, which has innocently made a transfer of its stock under the very ex
ceptional circumstances mentioned by you, to notify the tax commission after the 
transfer is made if and when the true facts come to its attention. In this way a sub
stantial compliance with the section would be effected. As to whether or not failure 
so to notify the commission would give rise to liability under the latter part of the 
section, no direct opinion is, however, expressed as none is required by the statement 
of facts which you make. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

809. 

JUDGES OF COURTS OF APPEALS-ALLOWANCES FOR EXPENSES
SECTION 2253 G. C., 108 0. L. 374, CONSTRUED. 

1. The act of April 17, 1919 (108 0. L. 374), amending section 2253 G. C., where
by (,he allowance to judges of the courts of appeals for expenses incurred in holding court 
in counties in which they do not reside was increased fram 8300 to 8600 in any year, in
ures to the benefit of the judges in office at the time the act became effective. 

2. The year referred to in the act is the official year oj the term which begins on Feb
ruary 9th. 

3. Judges of the courts of appeals are entitled to be reimbursed for expenses actrually 
incurred during the official year up to $600, irrespective of the time during the year the 
expenses were incurred. 

4. Whether or not section 20 of article 11 of the state constitution applies to judges 
of the courts of appeals, query. 

CoLm.rnus, Omo, November 25, 1919. 

HON. A. V. DONAHEY, Auditor.of Stau!, Columbus, Ohio. 
DEAR Sm:-Your letter of recent date calling attention to the recent amend-
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ment of section 2253 G. C. (108 0. L. 374; H. B. No. 20), and inquiring whether or 
not the $300 increase in the allowance to judges of the courts of appeals for expenses 
incurred in holding court in counties in which they do not reside inures to the ben
efit of the judges in office at the time the amendatory law became effective, was duly 
received. 

The statute as amended reads as follows: 

"In addition to the annual salary and expenses provided for in sections 
1529, 2251, 2252-1, each judge of the court of common pleas and of the court 
of appeals, shall receive his actual and necessary expenses, not exceeding 
three hundred dollars in any one year for a judge of the court of common 
pleas and not exceeding six hundred dollars in any one year for a judge of the 
court of appeals, incurred while holding court in a county in which he does 
not reside, to be paid from the state treasury upon the warrant of the au
ditor of state, issued to such judge; each judge of the court of common pleas 
who is assigned by the chief justice by virtue of section 1469, to aid in dis
posing of business of some county other than that in which he resides, shall 
receive ten dollars per day for each day of such assignment, and his actual 
and necessary expenses incurred in holding court under such 88Signment, 
to be paid from the treasury of the county to which he is so assigned upon 
the warrant of the auditor of such county, and the amount allowed herein for 
actual and necessary expenses shall not exceed three hundred dollars in any 
one year for a judge of the court of common pleas nor six hundred dollars for 
a judge of the court of appeals." 

Original section 2253 applied exclusively to the judges of the courts of common 
pleas, and the maximum amount for expenses was limited to S150.00. The first amend
m~nt of that section was made by the act of April 29, 1913 (103 O. L. 405-419). The 
amendment brought the judges of the courts of appeals within its provisions and 
fixed the maximum allowance to both classes of judgeE at $300.00 per year. The sec
tion was again amended by the apt of February 16, 1914 (104 0. L. 2.51), but in a re-, 

spect not material to the present inquiry. The third and last amendment was made 
by the act of April 17, 1919 (108 0. L. 374; H. B. No. 20), and increased the arr:ount 
of the allowance to judges of the courts of appeals to $600.00 a year. 

Under the authority of previous opinions of former attorneys-general hereinafter 
referred to, the increased allowance for expenses inures to the benefit of the judges of 
the courts of appeals in office at the time the amendatory act became effective, and 
such judges are entitled to be reimbursed for expenses actually expended during the 
present official year of the term which began on February 9, 1919 (section 1514 G. C.), 
but not to exceed the maximum amount of $600.00 for the year. 

In 1914 Opinions of Attorney-General, Vol. 1, p. 241, it was held that the allowance 
to the judges of che courts of appeals made by the act of April 29, 1913, was not a 
change in salary or compensation within the inhibition of section 20 of article II of the 
state constitution applicable to officers generally; and in 1915 Opinions of Attorney
General, Vol. I, p. 206, the holding was that the increase in the allowance made to the 
judges of the courts of common pleas by the same act was not violative of i;:ection 14 
of article IV prohibiting an increase in the compensation of judges of the courts of 
common pleas, and that consequently judges i.n office at the time the amen~tory 
act became effective were entitled to the benefit of the inc1ealeed allowance. Whether 
or not section 20 of article II of the state constitution applies to judges of the courts 
of appeals, and prohibits the general assembly from increasing their salary or com
pensation during their terms of office, is a debatable question in view of section 14 of 
article IV, and the recent decision of the supreme court in Fulton vs. Smith, 99 O. S. 
230, Ohio Law Reporter of September 1, 1919. See also State vs. Board of Educa-
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Uon, 21 G. C. 785, 786, wherein it was said that section 20 of article II refe1s to officers 
!)reated by the general asrembly. Courts of appeals are created, and the term of 
office of the judges are fixed by section 6 of article IV of the constitution. See also 
1915 Opinions of Attorney-General, Vol. 1, p. 206, 218, to the effect that section 14 
of article IV only, and not section 20 of article II, applies to judges of the courts of com
mon pleas. 

In 1914 Opinions of Attorney-General, Vol. 1, p. 71; 1915 Opinions of Attorney
General, Vol. 1, p. 368; and in 1916 Opinions of Attorney-General, Vol. 1, p. 143, it 
was held that the year referred to in section 2263 G. C. was not the calendar year, 
nor the fiscal year, nor the year beginning when the law went into effect, but, to 
quote the exact language of those opinions, referred to the "year of the term of 
office," the "official year of the term," or the "official ye'lr." 

In 1914 Opinions of Attorney-General, Vol. 1, p. 71, it was held that the judges 
were entitled to be reimbursed for expenses actually incuned during the official year 
up to the maximum allowance irrespective of the time during the year the expenses 
were incurred, and that it is not required that the expenses be apportioned between 
the amount that was allowed prior to the amendment and the amount allowed by the 
amendment. 

Respectfully, 
JOHN G. PRICE, 

A twrney-General. 

810. 

APPROVAL, BOND ISSUE, VILLAGE OF NEW LEBANON, MONTGOMERY 
. COUNTY, OHIO, IN THE SUM OF $15,700.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, November 25, 19\p. 

811. 

APPROVAL, BONDS, COLUMBIANA VILLAGE SCHOOL DISTRICT, CO
LUMBIANA COUNTY, IN THE SUM OF $10,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, November 25, 1919. 

812. 

APPROVAL, BONDS, VILLAGE OF EAST PALESTINE, COLUMBIANA 
COUNTY, IN THE SUM OF $7,500.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, November 25, 1919. 

https://7,500.00
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813. 

DISAPPROVAL, BOXDS, PAULDING COU~TY, omo, FOR DIPROVE
MENT OF JOINT COUNTY ROADS IN THE SUM OF $26,000.00. 

Cou:~rnus, OHio, Xovember 25, 1919. 

lnaustrial Commission of Ohio, Columbus, Ohio. 
GE.NTLEMEN:-

RE: Bonds of Paulding county, in the amount of $26,000.00, for the 
improvement of joint county road between Van Wert and P:tulding countieR
being five bonds of $4,000.00 each and two bonds of $3,000.00 each. 

I have examined 'the transcript of the proceedings of the county commissioners 
and other officers relative to the above bond issue, and decline to approve the validity 
of said bonds for the reason that the county commissioners failed to publish for the 
required length of time before the hearing of objections to said improvement the notice 
required by section 6912 G. C. The hearing was held July 30, 1919; the notice was 
published in the Paulding County Republican on July 17th and 24th, and in the Van 
Wert Bulletin O"!} July 18th and 25th. Two full weeks, or fourteen days should have 
intervened between the first publication and the date of hea1ing. 

~n the case of Fenner vs. City of Cincinnati, 8 N. P. 340, Judge Smith, of the su
perior court ot Cincinnati, in special term, held: (quoting from the syllabus) 

"Where a statute provides that municipal bonds can only be issued 
'After advertising the same for sale once per week for four consecutive weeks 
of the same day of the week in some newspaper of general circulation in such 
city,' no sale of such bonds can be had until notice of four weeks or twenty
eight days shell have been given; and the statute is not complied with where 
an IUivertisement is inserted on the 8th, 15th, 22d and 29th of the month 
calling for sealed bids to be submitted on or befc-re 12 o'clock on the 31st." 

This decision was reversed by the same court in gene~! term (see i:;:aµie report, 
p. 342). The supreme court of Ohio on October 15, 1901, in c_ase No. 7473, without 
reported opinion, reveraed the judgment of the superior court and affi1med the judg
ment of Judge Smith rendered in special term. Therefore, the rule laid down by 
Judge Smith must be taken as the holding of the supreme court of Ohio. 

~ believe that the interpretation laid down by Judge Smith in the Ca/,e referred 
to is applicable to the language used in section 6912 G. C., and that the notice there 
required must be published once a week for two full weeks or fourteen days prior to 
the hearing. 

For the reason just stated I am of the opinion that the bonds above described 
are not valid obligations of Paulding county and advise you to decline to accept them. 

Respectfully, 
JOHN G. PRIOE, 

Attorney-General. 

https://3,000.00
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814. 

DISAPPROVAL, BONDS, AUGLM~E COUNTY, OHIO, IN THE SUM OF 
$148,000. 

• 
CoLUMBus, Omo, November 25, 19}9. 

Industrial Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:-

RE: Bonds of Auglaize county, in the amount of 8148,000, for the im
provement of I. C. H. No. 168-being 16 bonds of $7,500 each and 4 bonds 
of $7,000 each. 

I have examined the transcript of the proceedings of the county commissioners 
and other officers of Auglaize county relative to the above bond issue, and decline 
to approve the validity of said bonds because the amount of the bond issue is in ex
cess of the engineer's estimate of the cost and expeni;e of said improvement. The 
estimate of the county's share of the cost and expense of improving section "B" is 
$67,000; the estimate of the county's share of improving section "C" is $74,000, mak
ing a total for both sections of $141,000; the bond issue is for $148,000. Section 1223 
of the General Code, under authority of which these bonds are issued, authorizes the 
issuance of bonds only to the extent of the estimated cost and expense of said im
provement. 

I therefore advise you to decline to accept the bonds. 
Respectfully, 

JOHN G. PRICE, 

Attorney-General. 

815. 

ROADS AND HIGHWAYS-AUTOMOBILES-"WIDTH OF TIRE SUR-. 
FACE" AS USED IN SECTION 7248 G. C. CONSTRUED-JUSTICES 
OF PEACE ARE VESTED WITH EXAMINING JURISDICTION ONLY 
IN MATTER OF VIOLATION OF SECTIONS 7246 TO 7249 G. C. 

1. The expression "width of tire surface" as used in section 7248 G. C. in reference 
to tires of rubber or other simiZar substance means (a) as to solid tires the width thot comes 
in contact with the road, without any addition or allowance for expansion at point of con
tact; and (b) as to pneumatic tires, the perpendicular distance between planes touching 
the extreme edges of the tire and parallelling the plane of the wheel to which the tire is at
tached. 

2. Justices of the peace are vested with examining jurisdiction only, and not with 
final jurisdiction, in the matter of violations of sections 7246 to 7249 G. C. 

CoLUMBus, Omo, November 26, 1919. 

HoN. G. B. FINDLEY, Prosecuting Attorney, Elyria, Ohio. 
DEAR Srn:-Receipt is acknowledged of your communication asking an inter

pretation of section 7248 as appearing in 107 0. L. 140, and also inquiring whether 
a justice of the peace has final jurisdiction in the matter of violation of said section. 

Said section 7248 reads as follows: 
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"Xo person, firm or corporation Fhall transport over the improved pub
lic streets, highways, bridges or culverts within this state,. in a vehicle pro
pelled by either motor or muscular power, a burden, including weight of load 
and vE,hicle, greater than the following: 

In vehicles having iron or steel tires three inches or less in width ·a load 
of five hundred pounds for each inch of the total width of tire surface on all 
wheels. When the tires on such vehicles exceed three inches in width an 
additional load of eight hundred pounds shall be permitted for each inch by 
which the total width of the tire surface on all wheels exceeds twelve inches; 

In vehicles having tires of rubber or other similar subst::mce a load of 
eight hundred pounds for each inch of the total width of tire surface on all 
wheels. The provisions of this section shall not apply to iron or steel tire 
horse drawn vehicles when in use upon the streets or thoroughfares of cities 
or upon the streets and thoroughfa.res of villages, except such streets and 
thoroughfares therein as have been or may hereafter be improved by the 
state or cou~ty." 

These provisions are to be read in connection with sections 7246 and 7247, pro
hibiting a load of more than twelve tons except in certain instances by special permit. 

A penalty for the violation of the provisions of said sections is provided by sec
tion 13421-17 (107 0. L. 69) reading as follows: 

"Any person violating any of the provisions of sections 7246 to 7249 
inclusive of the General Code shall be deemed guilty of a misdemeanor and 
upon convi<ltion thereof, shall be fined not less than twenty-five dollars nor 
more than one hundred dollars." 

In connection with your inquiry you state that: 

"Thus far all trucks apprehended are equipped with solid tires of rubber 
and similar material and the manner and way in which we determine whether 
such trucks are overloaded is by measuring the 'total width of tire surface 
on all wheels' and by tire surface we take it that the law means that part 
of the tire which actually comes in contact with the road, in other words, 
the bearing surface or tread." 

You ask in the course of your letter "What measurement shall govern if it appears 
that the width of the rubber tire increases upon its point of contact with the road?" 

It is believed that the statute upon its face disposes of any claim that an alleged 
violator is entitled to the advantage, so to speak, of the expansion of a rubber tire at 
point of contact. It has been seen that the statute makes a distinction between ve
hicles having iron or steel tires and those having tires of rubber or other similar sub
stance. To state this distinction concretely, let us take for example a four-wheeled 
vehicle having steel tires four inches in width on all wheels, a total tire surface of six
teen inches. For the first twelve inches, there is permissible a load of 6,000 pounds; 
and for the remaining four inches an additional load of 800 pounds per inch, or 3,200 
pounds, thus giving, for the vehicle supposed, a total permissible load of 9,200 pounds, 
including weight of load and vehicle. Taking this same vehicle and supposing it to 
be equipped with rubber tires of the same width, the total load allowable is 12,800 
pounds, 800 pounds to each inch of tire surface. 

The greater load thus allowed for the rubber tired vehicle is certainly to be ac
counted for in part by the very fact that rubber tires will expand at point of contact; 
for it is readily understood that the expansion of iron or steel tires at point of contact 
is so minute as to be hardly susceptible of calculation. True, the principal difference 
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between iron or steel tires and rubber tires is that less shock to the road results from 
the use of rubber tires; but plainly one of the factors entering int-0 the lessening of 
shock is the expansion of the rubber tire at point of contact. 

Hence, considering this distinction made by the legislature in favor of rubber 
tires, a conclusion that a further allowance is to be made on account of expansion is 
unjustified as going beyond the scope of what was intended by the legislature. Further, 
as a practical proposition, we are not at liberty to indulge the assumption that the legis
lature intended to cast on enforcing officials the duty on the one hand of making minute 
measurements of expansion, or on the other hand, of setting up in different localities 
shifting an<}. arbitrary allowances for expansion. 

Upon the whole, then, such difficulty as may arise in the practical application of 
the statute comes not from the fact of expansion, but rather in determining whether the 
expression "total width of tire surface on all wheels" is so rigid that it may not be 
applied to the measurement of both solid rubber tires and pneumatic tires. It is of 
course a matter of common knowledge that there is an essential difference between 
these two types of tires. Their appearance and construction are entirely dissimilar. 
Their effect upon road surface must be considered from entirely different angles; for 
it is plain enough that as between two loads of equal weight, a much greater shock 
to the road and consequent wear and tear upon it will result from the load borne upon 
solid tires than from that borne upon pneumatic tires of width at point of contact 
equal to that of the solid tires, since the pneumatic tire by reason of its inflation serves 
in the greater degree as a cushion in relieving the road of shock. 

Mention of these differences may possibly in a narrow sense be irrelevant to a 
consideration of your inquiry, since you state that all trucks thus far apprehended in 

. your county have been equipped with solid tires. However, a fair consideration of the 
statute must proceed upon the theory that while it does not make any distinction in 
terms between solid rubber tires and pneumatic tires, it was nevertheless intended to 
provide for both classes, since both were well known to be in common use when the 
statute was enacted. Therefore, the statute cannot be invoked as to one type and dis
regarded as to the other, but must be treated as having failed of its purpose unless it 
permits of a practical standard for measuring both types. 

If it be conceded that the statute is broad enough to make provision for the practical 
measurement of both classes of tires, no difficulty is encountered in concluding that 
so far as concerns solid tires, your position is entirely correct and in accord with what 
would be the general understanding of the terms of the statut-namely, that "total 
width of tire surface on all wheels" means the aggregate width of that part of all tires 
on the vehicle which actually comes in contact with the road-in other words, the 
bearing surface or tread, not allowing for any expansion at point of contact. Putting 
this proposition in another way, if the vehicle were run over a layer of tar or some other 
adhesive substance, the impression left on the tire through the adherence of the sub
stance would represent the true width of tire surface to be considered in calculating 
the total width. Force is lent to this conclusion by the fact that the bearing surface 
is readily discernible after slight usage, and the further fact that there is no inherent 
practical objection to accepting as within the plain intent of the statute the width as 
shown by simple instruments of lineal measure, just as the width of a· steel tire is meas
ured. And certainly, the conclusion is not in the least weakened by the fact that trade 
usage, because of the shape of the tire or the requirements of proper manufacture, 
may designate the standard width as somewhat in excess of that which comes in contact 
with the road. 

Is this rule as to solid tire measurement necessarily to be applied to pneumatic 
tire measurement, with the result in practice that the use of pneumatic tires for truck 
hauling will have to be discontinued? Since the statute in question is regulatory in 
character, a pertinent rule for its construction is that quoted with approval by our 
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supreme court in the case of Gas & Fuel Co. vs. City of Chillicothe, 65 O. S. 136, at 
page 206 of the opinion: 

"When the real design of the legislature in ordaining a statute, although it 
be not precisely expressed, is yet plainly perceivable, or ascertained with reason
able certainty, the language of the statute must be given such a construction 
as will carry that design into effect, even though in so doing the exact letter of 
the law be sacrificed, or although the construction be, indeed, contrary to the 
latter." 

It should be kept in mind that while the statute fixes a maximum load for ea.eh 
inch of tire surface, it does not give a definition of tire surface. Therefore, we must 
conclude that the term "total width of tire surface" is to be given its reasonable and 
practicable meaning. 

The word "surface" is defined as follows: 

"The exterior part of anything that has length and breadth; one of the 
limits that bound a solid; superficies; outside; as, the surface of the earth; 
the surface of a diamond; the surface of the body; a spherical surface." 

Webster's Dictionary. 

"The exterior part of anything that has length, breadth and thickness; 
the outside of a body; superficies; exterior." 

Standard Dictionary. 

Clea,rly, then, the legislature did not use the word surface in a st1-ictly literal 
sense, for taken in that sense "total width of tire surface" would as to a pneumatic 
tire represent its exposed width measured i,n circumference from one side to the other 
of the rim to which it is attached. Neither could the legislature have intended the 
other extreme in measurement, namely, the width of that part of a pneumatic tire 
actually coming in contact with the road, for in that case, for the practical reason 
given above, the effect would be to cause the discontinuance of'the use of pneumatic 
tires in truck hauling. To illu&trate: The width at point of contact of a so-called 
ten-inch i;olid tire is approximately eight inches, whereas with a so-called ten-inch 
pneumatic tire the width at poiut of contact is approximately three and one-half 
inches, depending in part on degree of inflation, with the reEult in ihe case supposed 
that the weight allowed the solid tire would be 6,400 pounds and the pneumatic tire 
but 2,800 pounds. 

We are thus left to the middle ground that the intent of the legislature was that 
the width of pneumatic tires should be ·taken as measured by the only practicable 
method remaining after the exclu,sion of the two methods above mentioned, namely, 
by taking the distance between parallel lines produced from the extreme edges of the 
tire,-the word "edges" as here used being referable to the sides as distinguished from 
the face and back of the tire; or, stating the rule in another form, by taking the per
pendicular distance between planes touching the extreme ~ges of the tire and par
allelling the plane of the wheel to which the tire is attached. 

It may be urged that inasmuch as the method just stated gives approximately 
the width as to pneumatic tires as understood in trade usage, the seemingly arbi
trary terms of the statute would by parity of reasoning make trade usage measure
ment applicable to solid tires also. The answer is that the plain terms of the statute 
permit, without untoward practical results, the measuring of tire surface of solid tires 
by the simple process hereinbefore mentioned, thus making unnecessary any resort 
to extraneous considerations; whereas, with pneumatic tires, the only prnctical method 
of measurement is by a process of calculation which happens to accord approximately 
with trade usage measurement. 
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You have also requested an opinion as to whether justices of the peace have final 
jurisdiction of offenses under section 13421-17 G. C. That section, as has been seeii, 
makes the violation of section 7248 G. C. a misdemeanor punishable by fine. As 
part of the act in which section 13421-17 appears, there is also found section 13421-21, 
reading ~s follows: 

"All courts of competent jurisdiction, including police judges, mayors 
of villages and cities, shall have jurisdiction as provided by law in all cases of 
violation of any of the sections contained in this act." 

Clearly, there is not in this section any affirmative grant to justices of the peace 
of final jurisdiction, whatever may have been.the intent of the legislat_ure in that respect. 
The expression "including police judges, mayors of villages and cities" is an excres
cence, since the final jurisdiction of these officers in misdemeanor cases had already 
been defined by sections 4577, 4536 and 4528, respectfully. As compared with the 
brood provisions of the three sections just named, limited provifion is ma:de in sec
tion 13423 G. C. for final jurisdiction in justices of the peace in certain classes of cases. 
However, there is not to be found in the last named section any reference to final 
jmisdiction in road traffic violations, nor has any provision been found elsewhere 
in the General Code conferring final jurisdiction in such matters upon justices of the 
peace. Hence, we are reverted to sections 13510 and 13511 G. C. in the matter of 
jurisdiction of justices of the peace as to violations of sections 7246 to 7249 G. C., 
and es there is no authority vested in a justice of the peace to accept a plea of guilty 
as to such violations because there is no way by which the complaint may be filed 
by the "party injured" as those words are used in section 13510, it follows that the 
only jurisdiction vested in a justice of the peace as to violations of said sections 7246 
to 7249 is solely an examining, and not a final, jurisdiction. 

Respectfully, 
JOHN G. PRICE, 

Atfmney-General. 

816. 

COUNTY DEPOSITARY-PROPOSALS FOR COUNTY FUNDS MUST 
CONTAIN NAMES OF SURETIES-WHEN FIDELITY INSURANCE 
COMPANY MAY BE ACCEPTED AS SURETY FOR SUCH FUNDS 
-PROPOSAL SHOULD BE RESPONSIVE TO ADVERTISEMENT 
INVITING BIDS-COMBINATION TO SUPPRESS COMPETITION IN 
BIDDING-NO AUTHORITY F.OR DEPOSIT EXCESS FUNDS OUT
SIDE OF COUNTY UNLESS COUNTY COMMISSIONERS ADVER
TISE FOR PROPOSALS. 

1. The commissioners are without authority to accept a proposal for county funds 
under the county depository act (sections 2715 et seq. G. C.) which does not contain the 
names of the sureties or securities that will be offered to the county in case the proposal 
is accepted. 

2. A fidelity insurance company which is authorized to do business in this state 
and has an authorized paid up capital stock of not less than $250,000, may be accepted aa 
surety under the county depositary act, subject to the limitation prescribed by section 2726 
G. C. (See section 2723 G. C.). 

3. A proposal for the deposit of funds under the county depositary act should be 
responsive to the advertisement inviting bids. 
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4. When all the banks and trust companies submitting propasals for county funds 
to be awarded under the county deposil.ary act were in a combination to suppress com
petition among themselves in bidding, the commissioners should reject all the proposals. 

5. When the aggregate amount placed with all banks and trust companies does not 
equal the amount that may be placed in inactive deposil.aries, and the banks and tTWJt com
panies are unwilling to increase the amount oJ their bids so :is to absorb the excess funds, 
the commissioners .ire without authority under section 2715-1 G. C. to enter into priv;ite 
negotiations with banks or trust companies located without the county for the deposit of 
such excess funds, but must advertise for proposals and proceed in the same manner for 
designating depositaries within the county. 

6. The commissioners are without authority under the county depositary act to ad
vertise for proposa!s from banks and trust companies localed outside the county for the 
deposit of county funds other than the excess funds referred to in section 2715-1 G. C., 
although 1:'ll the banks and trust companies within the county are in a combination to sup
press competition arru:mg themselves in such bidding. In such case the funds must remoin 
in the county treasury until o depositary can be designated. 

7. An advertisement under the county depositary oct for proposals for the deposit 
of county funds should invite proposLls from the class of banks referred to in section 710-
84 G. C. as well as from banks and trust comp.inies coming under the provisions of the 
depository 1ct. 

CoLUMBus, OHIO, November 26, 1919. 

HoN. CHESTER A. MECK, Prosecuting Attorney, Bucyrus, Ohio. 

DEAR S.R:-Your letter of recent date relating to certain proposals or bids made 
for county funds under the county depositary act, was duly received. 

The act is somewhat lengthy and will not be quoted in this opinion. 
1. The first question for decision is whether a proposal fo1 county funds must 

contain the names of the sureties or securities, or both, that will be offered to the county 
in case the proposal is accepted. The question IL.list be aru,wered in the affirmative. 
Section 2716 G. C. specifically provides that "each proposal shall contain the names of 
the sureties or securities, or both, that will be offered to the county in case the pro
posal is accepted," and under the provisions of section 2717 G. C. the corr missioners 
are only authorized to award the money to the bank or trust company that tenders 
proper sureties or securities ''in the proposal." See also 1912 Opinions of Attorney
GenSral, Vol. II, p. 1332, in which it was held that a bank bidding as a depositary 
for county funds must name its security, and that a general statement to the effect 
that a reliable surety company bond will be furnished is not of suffic~ent definiteness. 
The statement of facts contained in your letter discloses that the proposal of one of 
the banks tendered a choice of three sureties or securities, viz: first "a satisfactory 
surety bond," second, "a personal bond signed by the following directors of this bank 
(naming them)," or, third, "collateral consisting of good municipal (securities)." 
The first and third choice could not be accepted for reasons already mentioned, but 
there would be no objection to accepting the second choice if the persons therein named 
are satisfactory to the commissioners. 

2. · The commissioners would be warranted by section 2723 G. C., as construed 
in 1916 Opinions of Attorney-General, Vol. II, p. 1428, in accepting a fidelity insurance 
company having an authorized paid up capital stock of not less than $250,000.00, 
and authorized to do business in this state, as surety under the act, subject, however, 
to the limitation as to amount prescribed by section 2726 G. C. 

3. The advertisement for bids enclosed with your letter discloses that bids were 
invited for the deposit of county funds for a "period of three years from the 28th day 
of Xovember, 1919." All bids under the advertisement should be responsive to the 
invitation; and the corr.missioners would not be warranted in accepting a bid covering 

https://250,000.00
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a different three years period of time, such as "three years from and after the 14th 
day of November, 1919." 

4. In case it can be established by competent eviden,ce that all the banks and 
trust companies submitting bids under the act, were in combination or collusion to 
suppress competition among themselves in bidding for county funds, the commis
sioners would not only be justified, but it would be their duty to reject all the bids. 

5. You next inquire whether the commissioners in case some of the proposals 
for inactive funds an> legal and some illegal, and the amount bid for in the legal pro
posals is not en~ugh to take up the entire amount of such funds, and the banks making 
legal proposals will not increase the amount of their bids, would be authorized under 
section 2715-1 G. C. in awarding the excess of such funds to a bank located outside the 
county on private negotiations. 

You will observe that section 2715-1 G. C. authorizes the commissionns to desig
nate a bank or trust company located outside the county as a depositary for excess 
inactive funds "in the manner herein provided." The phrase just quoted refers to 
the manner in which depositaries generally are designated, namely, after advertising 
under section 2716 G. C. for sealed proposals, and not to private negotiation. See 
1915 Opinions of Attorney-General, Vol. III, p. 2065. 

6. Your final question is whether or not the county commissioners aie authorized 
under the act to invite bids fnom banks and trust companies located outside the county 
in the event there ~ collusion among all the hanks located in the county to stifle com
petitive bidding among themselves. 

There appears to be no authority in the act to invite proposals from banks and 
trust companies located outside the county, except for the excess inactive funds re
ferred to in section 2715,--:1 G. C. See Opinions of Attorney-General for 1915, Vol. 
III, p. 2065. In such situation the funds must remain in the county treasury. See 
section 2745 G. C. 

7. Another question, however, is presented by the form of advertisement used 
by the commissioners of your county in inviting proposals for the deposit of county 
funds, the answer to which, in my opinion; requires the rejecti<m· of all the proposals 
submitted thereunder. The advertisement, copy of which you enclosed with your 
letter, invites proposals only from banks or trust companies "coming under the pro
visions of the said law," viz: the county depositary act, sections 2715 et seq. G. C. 

In 1915 Opinions of Attorney-General, Vol. II, p. 1279, it was held that 

"A board of county commissioners in its advertisement for bids for the 
deposit of public funds, shou)d invite proposals under both sections 2715 and 
744-12 G. C. If such advertisement is not so worded as to invite bids from the 
classes of banking concerns mentioned in both sections, either by appropriate 
language or by express reference to said sections, said advertisement is not 
sufficient in law." 

Section 744 12 G. C. referred to in the foregoin,g opinion was section 13 of the act 
paesed April t7, 1913 (103 0. L. 379), providing for the examination and supervision 
of certain banking concerns therein referred to. The section, however, was repealed 
by the recent act revising and codifying the laws of Ohio relating to the organization 
and inspection of banks (sections 710-1 et seq. G. C.; 108 0. L. 80), but by the same act, 
however, another section somewhat kindred in terms was enacted (section 710-84 
G. C.), providing that 

"Whenever any of the funds of the state, or any of the political sub
divisions of the state, shall be deposited under any of the depositary laws of the 
state, every unincorporated bank shall be permitted to bid upon and be 
designated as deposital'V of such fl!.nds, upon furnishing such surety or securi.;ies 
therefor as is prescribed by the law." 
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Under authority of the opinion last referred to, the advertisement for proposa,le 
for the deposit of county funds should have invited proposals from the class of banks 
mentioned in section 710-84 G. C. as well as those coming under the provisions of the 
depositary act. 

Respect£ ully, 
JOHN G. PRICE, 

Attorne1J-General. 

817. 

APPROVAL OF DEED, 120 ACRES LOCATED IN MADISON COUNTY, 
OHIO, BY IVA F. DALBEY AND HUSBAND TO STATE OF OHIO. 

CoLnrni:;s, Omo, Xovember 26, 1919. 

Ohio Board of Administration, Columbus, Ohio. 
GENTLEllrnN:-You have submitted for my approval the proposed deed for con

veyance to the state of Ohio of a 120 acre tract of h•,nd located in Madison county, 
by Iva F. Dalbey and husband, it being understood that the tract in question is the 
same as that involved in the abstract of title approved by this office under date of 
November 19, 1919. 

I have examined the deed and find it to be in such form and substance that when 
properly executed and delivered it will convey the legal title of said grantors to the 
state. 

Accordingly said deed is approved as above 'ndicated. 
Respectfully, 

JOHN G. PRICE, 

Attorney-General. 

818. 

APPROVAL, BOND FOR $1,000 GIVE:X TO STATE OF OHIO BY WILLIAM 
J. LEONARD, STATE FIRE MARSHAL-CHICAGO BONDING AND 
INSURANCE COMPANY, SURETY. 

CoLUMBC"S, Omo, Xovember 26, 1919. 

-HoN. HARVEY C. SMITH, Secretary of State, Columbus, Ohio. 
DEAR Srn:-I am transmitting herewith, endorsed with the n.pproval of the 

Governor as to amount, and with my approval as to form, bond in the sum of $1,000.00 
given to the state of Ohio by William J. Leonard as principal and the Chicago Bond
ing and Insurance Company 9.8 surety, covering the faithful perfonnance by Mr. Leon
ard, as state fire marshal of the additional duties imposed on that office by the hotel 
inspection act,-the bond in question being provided for by section 843 G. C. as found 
in 108 0. L. 288. 

The act in question does not specify the place of the filing of the bond, and under 
hese circumstances, I take it that your office is the proper place for its safekeeping. 

Respect£ ully, 
JOHN G. PRICE, 

AttQT7ley-General. 

https://1,000.00
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819. 

APPROVAL, BONDS OF MONTGOMERY COUNTY, OHIO, IN THE SI ~: 
OF $7,000. 

Industrial Commis1,'on of Ohio, Columbus, Ohio. 

CoLUMBUs, Omo, November 28, 1919. 

820. 

APPROVAL, BONDS OF MONTGOMERY COUNTY, OHIO, FOR REPAIR 
AND IMPROVEMENT OF BRIDGES IN THE SUM OF $18,000: 

Industrial Commission of Ohio, Columtus, Ohio. 

CoLUlllBUs, Omo, November 28, 1919. 

821. 

APPROVAL, BOND ISSUE CITY OF WARREN, OHIO, I'.N THE SUM OF 
$3,500. 

Industrial Commission of Ohio, Columbus Ohio. 

CoLUllfBUS, Omo, November 28, 1919. 

822. 

APPROVAL, ·coNTRACT AND BOND, BETWEEN BOARD OF TRUSTEES 
OF BOWLING GREEN STATE NORMAL COLLEGE AND THE BRYCE 
HEATING & VENTILATING COMPANY OF TOLEDO, OHIO, FOR 
COMPLETION OF HEATING AND VENTILATING SYSTEM-ORIG
INAL CONTRACTOR, THE STEINLE CONSTRUCTION COMPANY 
DEFAULTED. 

CoLUMBus, Omo, November 29, 1919. 

Boo.rd of Trustees of Bowling Green State Normal College, Bowling Green, Ohio. 
GENTLEMEN:-On November 19 there was suJ>mitted to me for approval a con

tract, in triplicate, between your board and the Bryce Heating & Ventilating Com
pany of Toledo, Ohio, for the construction and completion of a heating and venti
lating system in the teachers' training school building at your institution; also the 
bond covering said contract. 

It appears that the letting of this contract has become necessary by reason of the 
default of the 01iginal contractor, the Steinle Construction Company. It further 
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appears that the contract price, to wit, !Sll,470, is to be met by an emergency apprer 
priation heretofore made by the state emergency board. I h:we before me the ce1-
tificate of the auditor of state that said emergency appropriation is available and 
sufficient for the purpose set forth in said contract. 

I have this day approved said contract and bond, and have filed same with the 
auditor of state, together with all miscellaneous papers submitted to me in this con
nection. 

Respect£ ully, 
JOHN G. PRICE, 

Attorney-General. 

823. 

APPROVAL OF CONTRACT BETWEEN BOARD OF TRUSTEES OF BOWL
ING GREEN STATE NORMAL COLLEGE A...·,m THE HUFFMAN
WOLFE COl\lPANY OF COLUMBUS, OHIO, FOR PLUMBING, GAS 
FITTING AND SEWERAGE-DEFAULT OF ORIGINAL CONTRACTOR, 
THE STEINLE CONSTRUCTION COMPANY. 

CoLUMBus, Omo, November 29, 1919. 

Board of Trustees of Bowling Green State Normal College, Bowling Green, Ohio. 
GENTLEMEN:-On November 19 there was submitted to me for approval a con

tract in triplicate between your board and the Huffman-Wolfe Company of Colum
bus, Ohio, for plumbing, gas fitting and sewerage. 

It appears that the letting of this contract has become necessary by reason of the 
default of the original contractor, the Steinle Construction Company. 

It further appears that the contract price, to wit, $15,740, is to be met by an 
emergency appropriation heretofore made by the state emergency board. I have 
before me the certificate of the auditor of state that i;aid emergency appropriation 
is available and sufficient for the purpose set forth in said contract. 

I have this day approved said contract and bond and have filed same with the 
auditor of state, together with all miscellaneous papers submitted to me in this con
nection. 

Respect£ ully, 
JOHN G. PrucE, 

Attorney-General. 

824. 

APPROVAL, BOND ISSUE, HARDIN COCNTY, OHIO, IN THE su:vi: OF 
$53,000. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLUMBus, Omo, December 1, 1919. 
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825. 

STATE FIRE MARSHAL-FEES PAID UNDER SECTION 3, HOUSE BILL 
No. 259, 108 0. L. 306, SHOULD BE REMITTED TO TREASURER OF" 
STATE-FEES PAID BY APPLICANT l\IAY NOT BE LEGALLY RE
MITTED OR RETURNED TO SAID APPLICANT. 

1. Fees paid to the state fire marshal as required by section 3 of house bill No. 259, 
108 0. L. 306, should be remitted to the treasurer of state as provided in section 24 G. C 

2. The state fire marshal may not legally nmit or return to the applicant any part 
of the fee said applicant may have paid under the provision of said section 3. 

Coumm:;s, Omo, December 2, 1919. 

HoN. A. V. DoNAHEY, Auditor of State, Columbus, Ohio. 
DEAR Sm:-I have your communication of recent date which is as follows: , 

"This department in accordance with the law has made an examination 
of the office of the state fire marshal. During the course of the examination 
two questions arose on which we desire your written opinion. 

1st. It has been the policy of the state fire marshal to deposit the fees 
collected under section 3, H.B. 259, in the New First National Bank, Colum
bus, Ohio, and pay the same fees into the state treasury only as the permits are 
issued. Do these fees belong to the state when the application is filed and 
should they be paid into the state treasury in compliance with section 24 G.C. ?" 

2nd. A fee of $10.00 collected under section 3, H. B. 259, has been re
turned to W. 0. D. of Washington C. ~- Ohio. This man made application for 
an inspection and permit and the records of the state fire marshal show that 
the inspector called upon him. The inspector reported that the man had de
cided not to open his establishment and recommended the return of the fee, 
said fee was returned by the state fire marshal. Can the state fire marshal 
legally return said fee; if he cannot whom shall -we hold responsible?" 

House bill No. 259, passed by the legislature on April 14, 1919 (108 0. L. 306) 
which is now in force, provides for the construction, maintenance and inspection by 
the state fire marshal of dry cleaning and dry dyeing buildings and establishments. 

Sections 2, 3 and 4 of said act provide as follows: 

"Section 2. No buildingorestablishment shall be used forthebusinessof 
dry cleaning or dry dyeing as above defined, or for the storage of inflammable 

or volatile substances for use in such business until an application for per
mission to do so shall have been filed with and approved by the state fire 
marshal of the state of Ohio, and on blanks provided by him for that purpose. 

Section 3. Upon the filing of every such application, the applicant 
shall pay to the state fire marshal a filing and inspection fee of ten ($10.00) 
dollars. 

Section 4. When any application is filed with the state fire marshal 
and the fee paid as above mentioned the state fire marshal by himself, his 
deputies or assistants shall make an inspection of such building, buildings or 
establishments, and if the same conforms to the requirements of law and rules 
which may be prescribed by the state fire marshal for such places,then the state 
fire marshal shall issue a permit to the applicant for the conduct of such 
business, which permit shall extend until the first day of January next after 
the date of the issuing of same." 
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Evidently the intention of the legislature in requiring the payment of the fees 
as provided in section 3 was to provide for the maintenance of the office of the state 
fire marshal, as section 35 of the same act specifically provides as follows: 

"Section 35. All fees, penalties or forfeitures collected by the state 
fire marshal, his deputies or assistants under the provisions of this act, shall 
when paid into the state treasury be credited to the special fund for the main
tenance of the office of the state fire marshal and shall be disbursed in the 
same manner as other moneys which come into said fund are disbursed." 

Said section should be construed with section 841 G. C., which provides as follows: 

"Section 841. For the purpose of maintaining the department of state 
fire marshal and the payment of the expenses incident thereto, each fire in
surance company doing business in this state shall pay to the state in the month 
of November each year, in addition to the taxes required to be paid by it, one
half of one per cent. on the gross premium receipts after deducting return 
premiums and considerations received for reinsurances as shown by the 
next preceding annual statement of such company made pursuant to section 
fifty-four hundred and thirty-two and section ninety-five hundred and ninety 
of the General Code. The money so received shall be placed to the credit of 
a special fund for the maintenance of the office of state fire marshal. If any 
portion of such special fund remain unexpended at the end of the year for 
which it was required to be paid, and the state fire marshal so certifies, it 
shall be transferred to the general fund of the state." 

Section 34 of said H. B. No. 359 charges the !lfate fire marshal with the enforce
ment of this act in the following language: 

"Section 34. It shall be the duty of the state fire marshal, his deputies 
and assistants, to enforce the provisions of this act, and he shall have the 
same power and authority in the enforcement of the provisions hereof as are 
given to the state fire marshal under the provisions of the state fire marshal 
law, namely section 820, et seq. of the General Code of Ohio." 

Section 1,21 G. C. provides: 

"The state fire marshal shall appoint a first deputy fire marshal, a second 
deputy fire marshal, anl:!. a chief assistant, each of whom he may remove 
for cause. He may employ such clerks and assistants, and incur such other 
expenses as are necessary in the performance of the duties of his office." 

In view of the foregoing, it can not be successfully disputed that the express in
tention of the legislature, in providing for a fee to be charged applicants under this 
law, was to provide funds to cover whatever additional expenditures the state fire 
marshal might incur in the administration of the said law. 

Section 3, as above set forth, is mandatory and we think there can be nb doubt as 
to its meaning. The application is not complete, in the sense that the state fire marshal 
is authorized or required to make an inspection as provided in section 4 of said law, 
until the fee is paid. If the applicant, after having paid his fee, can recover the same 
by giving notice of his abandonment of his business, then under the same rule, after 
the inspection is completed, perhaps at a great expense to the state, when nothing 
remains to be done except the formality of granting a permit or making a refusal, 
he may at this time decide to withdraw his application and have his fees remitted. 
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We do not think this view can be regarded as sound. If the legislature had contem
plated the fee being remitted, unless the permit was actually granted or inspection 
actually made under said law, it would have so stipulated. 

Specifically in answer to your first request, I am of the opinion that section 3 is 
mandatory and that the fee therein required to be paid shall be paid at the time of the 
application, the payment of which is essential before the state fire marshal can take 
further action under the law in making an inspection or taking other action in reference 
thereto, and at the time of payment the right to said fee is vested in the state and the 
state fire marshal can not legally remit or return to the applicant any part thereof. 

It is my further opinion that it is the duly of said state fire marshal to remit fees 
received by him by virtue of said section to the treasurer of the state in accordance 
with the provisions of section 24 G. C. which provides as follows: 

"Section 24. On or before Monday of each week every state officer, state 
institution, department, board, commission, college, normal school or uni
versity receiving state aid shall pay to the treasurer of state all moneys, 
checks and drafts received for the state, or for the use of any such state officer, 
state institution, department, board, commission, college, normal school or 
university receiving state aid, during the preceding week, from taxes, assess
ments, licenses, premiums, fees, penalties, fines, costs, sales, rentals or other
wise, and file with the auditor of state a detailed, verified statement of such 
receipts. Where tuitions and fees are paid to the officer or officers of any 
college, normal school or university receiving state aid, said officer or officers 
shall retain a sufficient amount of said tuition fund and fees to enable said 
officer to make refunds of tuition and fees incident to conducting of said 
tuition fund and fees. At the end of each term of any college, normal school 
or university receiving state aid the officer or officers kaving in charge said 
tuition fund and fees shall make and file with the auditor of state an item
ized statement of all tuitions and fers received and disposition of the same." 

Said fees should be remitted, when paid, to the state treasurer in accordance with the 
provision of the law, irrespective of what future action is taken relative to the appli- · 
cation for which said fee is paid. 

Your second inquiry is covered in the main by the foregoing reply to your first 
inquiry. There seems to be no doubt, from the facts recited, but that the said appli
cant, to whom you refer in your second inquiry, had made application and paid the fee 
under the provision of the law. In fact, the state fire marshal was without authority 
to inspect his premises or take any action in reference to said application under said 
law, until he had made application and paid the fee. Unquestionably the state fire 
marshal is charged with the collection of this fee before he could act and it was his 
duty under the law to remit the same to the treasurer of state in accordance with the 
provisions of section 24 G. C. 

It being clear that the fee was received in accordance with the official duties of 
the state fire marshal, as provided by law, and the statutes requiring said funds to be 
remitted to the treasurer of state being mandatory and the plain provisions of said 
statutes being ignored by the state fire marshal, it follows that said state fire marshal 
is responsible for the fee which came into his hands in his official capacity, which he 
has remitted or returned without legal authority. 

Respectfully, 
JOHN G. PRICE, 

A tturney-General. 
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826. 

APPROVAL OF EL:\IER :\IcDAXIEL COAL LEASE FOR LAND, PART OF 
"DONATION" LOT No. 8" IN" ,nxDSOR TOWNSHIP, MORGAN" COUNTY, 
OHIO. 

CoLUMBus, OHIO, December 2, 1919. 

Ho:-.. A. V. DONAHEY, Auditor of State, Columbus, Ohio. , 
DEAR Sm:-Acknowledgment is made of the receipt of your recent letter trans

mitting the Elmer McDaniel coal lease for the approval of this department. It is 
noted that the land so leased is a part of "Doiiation Lot No. 8" in Windsor township, 
Morgan county, Ohio. 

This lease is made and executed expressly under the authority of section 3209-1 
(105 0. L., p. 6), which authorizes the auditor of state to lease for coal or other minerals 
any unsold portions "of sections 16 and 29, or other lands granted in lieu thereof, 
of the original surveyed township, for the support of schools and religion, • * * 
upon such terms and for such time as will be for the best interest of the bene
ficiaries thereof." 

Consideration has been given the question as to whether this section i,s applicable 
to such land as the "Donation Tract." 

The congressional gra.'nt to the Ohio Land Company contained certain reserva
tions, which it is believed include the real estate described i.n this lease, as shown by 
Swan's land laws (1825), pages 16 and 17, as follows: 

"There shall be reserved to the United States out of every township, 
the four lots, being numbered 8, 11, 26, 29 * * * for future sales. There 
shall be reserved the lot No. 16 of every township for the maintenance of 
public schools within the said township." 

I am also informed through personal conference with Mr. Hy»eman, of your 
department, that the lessee has received a deed for this real estate in which the coal 
and mineral rights were reserved, and ii is the intention and purpose of this lease to 
convey the coal rights upon the terms and in the manner stated in the lease. In
vestigation of the land laws pertinent to the "Donation Tract" convinces me that the 
real estate is embraced in the provisions of section 3209-1 (supra), in that it is lands 
"granted in lieu" of sections 16 and 29, and this lease, having been executed in con
formity to that section, is therefore approved. 

Very respectfully, 
JOHN G. PRICE, 

A tforney-General. 

827. 

RURAL BOARDS OF EDUCATION-PROVISIONS OF SECTION 20 ARTICLE 
11 OF THE CONSTITUTION DO NOT APPLY-MEMBERS CAN DRAW 
INCREASED COMPENSATION PROVIDED UNDER SECTION 4715 
G. C. EVEN THOUGH HOLDING OFFICE WHEN AMENDMENT 
BECAME EFFECTIVE-WHEN MEETINGS HELD ON AND AFTER 
AUGUST 28, 1919-COMPENSATION-ATTENDANCE AT MEETINGS
WHEN ONE AND TWO DOLLARS PAID-REGULAR MEETINGS. 

1. The provisions of section 20 of article 2 of the constitution do ?Wt apply to members 
of rural boards of education and they can draw the increased compensalion as provided 
JOT in section 4715 G. C., 108 O. L., 506, e1:en though they were holding office at ,he time said 
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amendment became effectii·e, for the reason ihal' they do net draw a salary as contemplated 
in ~he constitution, but merely compensation. 

2. Members of rural boards of education attending regular meetings of such board 
of education, if such meetings are held on and after August 28, 1919, H.B. 43, 108 0. L., 
are entitled to two dollars compensation for such attendance where the st;hool district con
tains sixteen square mites or more, and members of boards of education in rural school 
distru;ts containing less than sixteen square miles are entitled to receive one dollar com
pensation for each meeting attended; but no member of any rural board of education shall 
be paid for more than ten meetings during the year 1919, and only regular meetings of the 
board of education can be paid for. 

Coun,rnus, Omo, December 2, 1919. 

HoN. C. M. CALDWELL, Prosecuting Attorney, Waverly, Ohio. 
DEAR Sm:-Acknowledgment is made of your recent request for an opinion upon 

the following statement of facts: 

"In the recent amendment to section 4715, General Code, compensa
tion is provided for ten meetings instead of five, as per original section. 

The question arises as to when the members of rural boards of educa
tion begin to draw the increased compensation. 

I have given it as my opinion that the salary of an officer cannot be in
creased during his term of office; therefore members who were elected two 
years ago for four years coajd not draw the increased compensation for two 
years to come. Members of these boards naturally do not agree but wish 
to begin the increased compensation at once. 

Please give me your opinion. Will the increased compensation begin 
in each instance with the new term of a member of such board, or will it 
begin at the time the recent act beer.me effective? " 

Your question grows out of the amendment made to section 4715 G. C., asap
pearing in house bill 43, which was filed in the office of the secretary of state on May 
29, 1919, and became effective 90 days thereafter, viz., August 28, 1919. 

Section 4715 G. C., as amooded in 108 0. L., 506, reads as follows: 

"Each member of the board of education of rural school districts, except 
such districts as contain less than sixteen square miles, shall receive as com
pensation two dollars for each regular meeting actually attended ·by such 
member, and mem_bers of such boards in rural school districts containing less 
than sixteen square miles sh,all receive one dollar for each meeting, but for 
not more than ten meetings in any year. The compensation allowed members 
of the board sh.all be paid from the contingent fund." 

You indicate that since members of boards of educ,ation are officers elected for 
a definite term, there can be no change in their compensation becau.se of the pro
visions of section 20, article 2 of the constitution, which reads as follows: 

"The general assembly, in cases not provided for in this co.nstitution, 
shall fix the term of office and ·the compensation of all officers; but no change 
therein shall affect the salary of any officer during his existing te1m, unless 
the office be abolished." 

It is noted in your statement of facts that you use the word "salary" as being 
synonymous with "compensation," and it is therefore necessary to distinguish betwe~n 
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these two terms. Salary is always compen.~ation but compenrntion does not nece&
sarily mean salary, as the courts have shown in a number of in'stances. Thus com
pensation might be salary, wages, hire, allowance, stipend, damages, or a number 
of other kinds of remuneration. Salary is but one kind of compensation and the con
stitution says that it is the salary of any officer during his existing term that shall 
not-be changed unless the office be abolished. 

"Worcester defines salary to mean an annual or periodical payment for 
services; a stipulated periodical recompense." School CommiEsioners of the 
city of Indianapolis vs. Wasson, 74 Ind., 133. 

Webster defines salary to be "the recompense or consideration stipulated to be 
paid to a person for services; annual or periodical wages or pay; hire." 

The Century Dictionary defines salary to be "the recompense or consideration 
stipulated to be paid to a person periodically for services." 

"The reward paid to a public officer for the performance of his official 
duties." Bouvier's Law Dictionary, 492; State vs. Raine, 49 0. S., 580. 

The Standard Dictionary defines compen,8ation as pecuniary amends for loss, 
pr~vation or injury. The same dictionary defines salary to be a periodical allowance 
made as compensation for regular work. 

"Salary is a fixed, annual or periodical payment for services, depending 
upon the time, and not the amount of services rendered." 

Thompson vs. Phillips, 120. S., 117; 
Landis vs. Lincoln County, 31 Ore., 424; 
State vs. Barnes, 24 Fla., 29; 
Castle vs. Lawler, 47 Conn., 340; 
Commonwealth vs. Butler, 99 Pa., 535. 

"Salary is a fixed compensation which is paid at stated times." Dane 
vs. Smith, 54 Ala., 47. 

"Sal~ry * ,. * docs not include money paid out to others as ex
penses in perfmming the du.t,ies of the office." Windmiller vs. The People, 
78 Ill. App., 273. 

"Compensation * • * should not be construed as synonymous 
with salary, but that a sum fixed as compens'ation should include not only 
the sum intended for the trea,surer's personal services, but also the allow
ance intended for clerk hire, fuel, etc." Kilgore vs. The People, 76 Ill., 548. 

"The term compensation in its ordinary acceptation applies not only to 
salary but to compensation by fees for specific services * • •" Com
monwealth vs. Curtis, (Ky.) 55 Southwestern. 

"As used in the constitution, a1ticle 4, paragraph 26, forbidding the 
compensation of any officer to be increased or diminished during his term of 
office, the word compensation signifies a return for the services of such officers 
as receive a fixed salary payable out of the treasury of the state, an,d does not 
and was not mtended to apply to the remuneration of that large c)~<;s of officers 
such as sheriffs, constablei,, clerks of courts and other officers who receive 
specific fees for services as they are from time to time required to render 
them." State vs. Kalb, 50 Wis., 178. 

See also :\Iilwaukee County Commissioners vs. Hackett, 21 Wis., 613. 

Possibly the best Ohio case in point as to whether these members of rural boards 
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of education are entitled during t)leir tenn to receive additional compensation for 
their attendance at regular meetings, is that of Gobrecht vs. Cincinnati, 51 0. S. 
p. 61:l, the syllabus of which case reads as follows: 

"1. CompellJlj\tion of a public officer fixed by a provision that 'each 
member of the board who is present during the entire seSf,ion of any regular 
meeting, and not otherwise, shall be entitled to receive, five dollars for his 
attendance,' is not 'salary' within the meaning of section 20, of article 2, of the 
constitu'tion, which provides that 'the general assembly, in cases not pro
vided for in this constitution, shall fix the term of office, and the compensa
tion of all officers; but no change therein shall affect the salary of any officer 
during his existing tenn, unless the office be abolished.' 

2. An increase in the compensation of such officer during his term 1s 
not prohibited by the constitution.'' 

In rendering the opinion upon this case Judge Spear said: 

"(a) Can the compensation of members of the board of legislation 
be increased during the existing tenn? * * * 

At the commencement of the tenn of plaintiff as a member of the board 
of legislation the compensation provided by statute was five dollars for atten
dance during the entire session of any regular meeting. By the act of Febru
ary 19, 1892, it was provided that 'each member of the board who is present 
during the entire session of any regular meeting, and not otherwise, shall be 
entitled to receive ten dollars for his attendance, and shall receive no other 
compensation whatever.' 

1. It is contended that section 20, of article 2, of the constitution, pro
hibits an increase of comp'ensation during the existing tenn. That section is 
as follows: 'The general assembly, in cases not provided for in this con
stitution, shall fix the tenn of office, an·d the compensation of all officers; but 
no change therein shall affect the salary of any officer during his existing 
term, unless the office be abolished.' 

The question, therefore, is whether or not the pay of a member of the 
board is 'salary' within the meaning of the above section? 

We think it is not. A general definition of salary includes compensation. 
General definitions do not, however, cover all cases. Salary is compensation, 
but, under the section quoted, compensation is not, in every instance, salary. 
The point is emphasized by this court in the case of Thompson vs. Phillips, 
12 Qhio St., 617, where it is said that 'it is manifest from the change of ex
pression in the two clauses of the section that the word 'salary' was not used in 
a general sense, embracing any compensation fixed for an officer, but in its · 
limited sense, of an annual or periodical payment for services-a payment 
dependent on the time and not on the amount of the services rendered. And 
it was there held that a percentage compensation allowed by law to a public 
treasurer for official duties, could be altered during his term. It is the 'salary' 
which shall not be changed during the tenn, not necessarily, the compensa
tion. 

We think the compensation in the case at bar comes within the principle 
of the case cited, although a per diem compensation. It is not with.in the meaning 
of the section quoted, 'salary.'" 

The board of legislation, mentioned in the above case, was one of the branches 
of the law making body of th\el city of Cincinnati under the fonn of government at 
that time in that city, and the members chosen for a definite time just as members of 
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boards of education are so chosen today; the compensation of the members of the 
board of legislation was that. they should receive a certain sum for actual attendance 
at each meeting of the board which they attended, which provision is practically the 
same as that governing compensation of members of rural boards of education provided 
for in section 4715 G. C. The compensation given to these members of rural boards 
of education for attendance at the regular meetings is dependent entirely upon their 
being present at such meetings and they are not paid for any meeting at which they are 
not present. On the other band, if this remuneration which they received during the 
year was a salary, they would receive such salary whether they were present at such 
meetings or not because salary is not wholly dependent upon duties performed but 
is governed rather by the element of time. 

In opinion 1370 issued by the Attorney-General, in July 27, 1918 (Opinions of 
the Attorney-General 1918, Vol. 2 page 1034) the syllabus reads: 

"Salary is incidental to the office and not to the performance of the duties 
of the same. Hence, so l.ong as an officer does not resign, die or is removed, 
he is entitled to the salary pertaining to that office." 

Attention is also invited to Opinion 1630, issued by the Attorney-General on 
December 20, 1918, and appearing at page 1565, Vol. 2, Opinions of the Attorney
General for that year, the syllabus reading as follov."S: 

"The provisions of section 20 of article 2 of the constitution do not apply 
to members of the board of deputy state supervisors of elections, and they can 
draw the increased compensation as provided for in section 4943 G. C. (107 
0. L., 684), even though they were holding office at the time said arnndment 
became effective, for the reason that they do not draw a salary as therein 
contemplated,but merely compensation." 

In arriving at such conclusion the Attorney-General cited the more recent case 
of State ex rel. Taylor vs. Carlisle, et al., 3 0. N. P., (n. s.) 544, wherein the r.ourt 
was passing upon the question as to an increase in salary for the county commissioners 
of Franklin county from $2,000.00 to $3,500.00 per annum. Here the compensation 
of the county commissioners for any one year was to be determined by the amount of 
the tax duplicate in each county for real and personal property, and Judge Evans 
held that this did not come within the inhibition of section 20 of article 2 of the con
stitution. After holding that the law under which the county commissioners had 
formerly drawn compensation was unconstitutional and void, and hence in reality 
there was no law fixing the compensation of county commissioners until the amended 
act was passed, the court went further and used this language: 

"The act does not provide for any definil.e fixed salar1J. The compensa
tion depends on the aggregate of the tax duplicate from year to year. It 
may be less one year and greater another, depending on the variation of the 
tax duplicate, and the amount from one year to another can not be determined 
until December of each year when the aggregate is ascertained." 

This statement of Judge Evans is also true of section 4715, providing for the com
pensation of members of rural boards of education, which says that they shall receive 
in the larger districts $2.00 for each meeting attended and $1.00 .in the smaller districts 
for each meeting attended, but that not more than ten meetings shall be paid for to 
each individual in any year; so that while the duties of the members of the board of 
education in the rural district are practically the same, one would not be drawing the 
same remuneration as another member if he failed to attend the same number of regular 
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meetings. It would seem, therefore, in view of the decision of the courts, above cited, 
that there is little question but what members of rural boards of education can receive 
additional compensation during the term for which they were elected, for the reason 
that they receive a compensation for duties performed and not a salary for the time 
they are in office. On the other hand, there is no question that where a public officer 
receives· a definite stated salary per annum, such officer cannot be increased or dimin
ished in his salary during the term for which he was either elected or appointed, neither 
does this rule hold on the classified civil service employes of the state because they are 
chosen for an indefinite period and not for a stated term. 

You now ask as to when the members of rural boards of education begin to draw 
increased compensation. The· act amending section 4715, increasing such compensa
tion, became effective August 28, 1919. An examination of the history of this statute 
shows that prior to its amendment in 104 0. L., it read: 

"Each member of the township i:>oard of education shall receive as com
pensation two dollars for each meeting actually attended by such member, but 
for not more than ten meetings in any year. * * *" 

This was amended in 104 0. L., page 135, to read: 

"Each member of the board of education of rural school districts, except 
such districts as contain less than sixteen square miles, shall receive as com
pensation two dollars for each regular meeting actually attended by such 
member, but not more than five meetings in any year * * *." 

It will thus be seen that prior to the amendment in 104 0. L., every member of 
the township board of education, whether the district contained less than sixteen 
square miles or more, was to receive two dollars for each meeting, but not more than 
ten meetings in any year. Then came the amendment in 104 0. L., cutting down 
the number of meetings for which the members could be paid from ten to five during 
any year, but excepting those districts which contained less than sixteen square miles, 
the members in such districts to receive nothing for their attendance at board meet
ings. The present legislature has now amended section 4715 by increasing the number 
of meetings from five to ten, for which payment can be made, and the.-law is similar 
to that in force prior to the amendment in 104 0. L., except that the present legis
lature has seen fit to provide that: 

"Members of such boards in rural school districts containing less than 
sixteen square miles, shall receive one dollar for each meeting;" 

The two changes, therefore, are providing for ten meetings instead of five in any 
year and permitting the payment of members of ~>0ards in those districts which con
tain less than sixteen squ~ miles by the provision that they shall receive one dollar 
for each meeting. This compensa.tion is not salary to either of t~ese two classes of 
members of rural boards of education, but is rather a compensation for time on a par
ticular date, or payment for expenses in going to and from such meetings, the wear 
and tear on vehicles, the usil\g of gasoline if motor cars are used, etc., ii;nd this is likely 
what the legislature had in mind when it changed this section and provided, as the 
law read some few years ago, that every member of a rural board of educ,ation should 
receive something in the way of remuneration for his attendance at the regular meet
ings of such board. 

The more difficult question is as to the meaning of the words "in any year." This 
might mean the school year whic;b. begins on September 1st, and ends on August 31st, 
or it might mean one year's service on the part of a certain member, that is, twelve 
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months from the time he might have been appointed to a vacancy in the middle of 
the calendar year, or, on the other hand, it might mean the calendar year which be
gins in January and ends in December, the latter being the year which governs the 
term of office of members of boards of education in that they enter upon their duties 
in January and retire in January, at the end of their term. 

When the former compensation of these members of rural boards of education 
was reduced in 1914, by changing the number of meetings for which they could be 
paid from ten meetings to five meetings, the Attorney-General rendered an opinion 
(Xo. 1283, p. 1510, Vol. 2, Annual Report of the Attorney-General for 1914) in which 
held as follows: 

"Your question presents an entanglement of legal difficulties. Whatever 
theory of solution is adopted in answer to the difficulty P{esented meets with 
an obstruction of se:rious legal con,sequence, and I am unable to arrive at 
any conclusion which ·presents a clearly smooth and satWactory legal answer. 
I, therefore, feel urged to present that solution which has the best appear
ance of fairness atld logical practicability. To my mind the best construc-
tion that the conflicting provisions can be given would be the holdin,g that 
t,he officers in question be permitted to draw the salaries prescribed by stat-
llite prior to the amendment above referred to, for the entire year of 1914. 
I, therefore, advise th:1,t the officers be permitted to draw their salaries for 
the year 1914 under section 4715, General Code, under assump.tion that said 
statute remains in force and effect until the first Monday of Januai;y, 1915. 
The officers, therefore, will receive $2.00 w-r meeting for each meeting actu-
ally attended dt.µ"ing the year 1914, but for not more than ten meetings in 
the year. After that time, the compensation prescribed by the amended 
statute above quoted may, in equity and fairness, be permitted to control." 

Here the law changing the remuneration of members of boards of edu~tion 
became effective June 10, 1914, but the Attorney-General, "under assu,rnption that 
said statute remains in force and effect nnt.il the firgt :\1onday in January, 1!)15," 
held that these school officers therefore would receive the old scale of salaries for the 
C'ntire year of 1914, that is, ten meetings in the year, though the law after June 10, 
1914, provided that but five meetings should be paid for. In this former opinion 
the Attorney-General held the calendar year was the year to be computed in con
struing the language of section 4715 G. C., and that is really the pmcticable year to 
consider in this matter, since members enter upon their duties in January and retire 
the following December. It having been established that compensation can be in
creased at any time during the term of an officer, clearly then those members of boards 
of education who are serving during the year 1919 are entitled to this increase in com
pensation, which the legislature desired they should have but which many of them 
would not receive if construed to be effective in January, 1920, for the reason that 
1i large number of members of boards of education in Ohio retire January, 1920, since 
the regular elections for members of rural boards of education were held in Xovember, 
1919. 

It is therefore the opinion of the Attorney-General that: 
1. The provisions of section 20 of article 2 of the constitution do not apply to 

members of rural boards of education and they can draw the increased compensation 
as provided for in section 4715 G. C., 108 0. L., 506, even though they were holding 
office at the time said amendm1mt became effective, for the reason that they do not 
draw a salary as contemplated in the constitution, but merely compensation. 

2. :\!embers of rural boards of education attending regular meetings of such 
board of education, if such meetings are held on and after August 28, 1919, (H. B. 
43, 108 0. L.) are entitled to two dollars compenmtion for such attendance where the 
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school district contains sixteen square miles or more, and members of boards of edu
cation in rural school districts containing less than sixteen square miles are entitled 
to receive one dollar compensation for each meeting attended; but no member of any 
rural board of education shall be paid for more than ten meetings during the year 
1919 and only regular meetings of the board of education can be paid for. 

Respectfully, 
,JOHN G. • PRICE,

Attorney-General. 

828. 

APPROVAL, ABSTRACT, PREMISES KNOWN AS LOT No. 54, WOOD 
BROWN PLACE ADDITION, FRANKLIN COUNTY, OHIO. 

Cou111rnus, Omo, December 2, 1919. 

HoN. CARL E. STEEB, Secretary, Board of Trustees, Ohio State University, Columbus, 
Ohio. 

DEAR Srn:-1 have made an examination of an abstract certified by J. C. Erwin, 
attorney-at-law, February 19, 1914, to be a copy of an abstract certified by E. E. 
Corwin, attorney-at-law, April 26, 1899, and further continued by John K. Kennedy, 
November 26, 1919, with reference to the following described premises: 

"Situated in the state of Ohio, county of Franklin, city of Columbus, and 
being known as lot No. 54 in Wood Brown Place addition, of record in plat 
book 5, pages 196 and 197, recorder's office, Franklin county, Ohio." 

Said abstract in my opinion shows a good and clear title to said premises to be in 
the name of Leonidas S. Wells at the date of the last continuation thereof, November 
26, 1919, with the exception of the following liens: 

Unpaid taxes for the year 1918, twenty-two cents. 
Taxes for the year 1919. 
A special assessment for the improvement of Ridgeview Road amounting to thirty 

cents with two cents interest. 
Said abstract does not show that any examination was made in the United States 

court. 
Respectfully, 

JOHN G. PRICE, 

Attorney-General. 

829. 

APPROVAL, BOND ISSUE, PAULDING COUNTY IN THE SUM OF $84,000. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, December 2, 1919. 
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830. 

APPROVAL, BOXD ISSUE, PAULDING C01JNTY, OHIO, IN THE SU:\1 OF 
$41,600.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, OHio, December 2, 1919. 

831. 

APPROVAL, BOND ISSUE, PAULDING COUNTY, OHIO, IN TH.E SUM OF 
$41,300.00. 

Industrial Commission oj Ohio, Columbus, Ohio. 

COLUMBUS, OHIO, December 2, 1919. 

832. 

APPROVAL, BOND ISSUE, VILLAGE OF OAKWOOD, MONTGOMERY 
COUNTY, OHIO, IN THE SUM OF $2,400.00. 

Industrial Commission of Ohio. 

CoLmrnus, OHio, December 2, 1919. 

833. 

APPROVAL, BOND ISSUE, VILLAGE OF OAKWOOD, MONTGOMERY 
COUNTY, OHIO, IN THE SUM OF $2,900.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLlnrnus, Omo, December 2, 1919. 
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834. 

APPROVAL, BOND ISSUE, VILLAGE OF OAKWOOD, MONTGOMERY 
COUNTY, OHIO, IN THE SUM OF 85,200.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, OHIO, December 2, 1919. 

835. 

APPROVAL, BOND ISSUE, SPRINGFIELD TOWNSHIP RURAL SCHOOL 
DISTRICT IN THE SUM OF $11,000.00. 

Industric-l Commission of Ohio, Columbus, Ohio. 

COLUMBUS, OHIO, December, 2, 1919. 

836. 

APPROVAL, RESOLUTION FOR SALE OF LAND TO UNITED STATES 
OF AMERICA, AT CAMP SHERMAN, CHILLICOTHE, OHIO, AT A 
PRICE OF $7,500.00. 

COLUMBUS, OHio, DecPmber 5, 1919. 

HoN. JoHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR Srn:-Your letter of this date i,s received transmitting in duplicate trans

script of the record of the proceedings of your department relating to sale to the United 
States of America. of 32.016 acres of land in Ross county, constituting part of the 
national army encampment known as Camp Sherman; and requesting my approval 
of the sale of said lands to the United States government at the price of $7,500.00 

I note from the papers transmitted that the land in question is abandoned state 
canal lands; that you have made a finding that said lands are not necessary or required 
for the use, maintenance or operation of any of the canals of the state, and that the 
same cannot be leased so as to yield six per cent on the value thereof; also that you have 
appraised the lands at the sum of $10,000.00. 

I have carefully examined the transcript submitted and find that the sale has been 
legally made, and I therefore return the transcript in duplicate with my approval 
of the sale. 

Respectfully, 
. JOHN G. PRICE, 

Attorney-General. 
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837. 

APPROVAL, BOND OF WILLIAM E. MARTIN, DEPUTY STATE HIGHWAY 
COMMISSIONER IN THE SUM OF $5,000.0(}-CHICAGO BONDING 
AND INSURANCE COMPAJ\TY, SURETY. 

CoLmrnus, OHIO, December 3, 1919. 

HoN. HARVEY C. SMITH, Secretary of State, Columbus, Ohio. 
DEAR Srn:-I am transmitting herewith bond of William E. Martin in the sum of 

$5,000.00, with the Chicago Bonding and Insurance Company as surety, covering 
faithful performance by Mr. Mart.in of his duties as deputy state highway commissioner, 
to which office be has recently been appointed. The bond is given in accordance with 
section 1181 G. C. 

I have approved the bond as to form, and it has also been approved by the state 
highway commissioner as to surety. 

The law is not specific in naming a custodian of the bond, but I am filing it with 
you in line with the statute providing that the bond of the state highway commissioner 
shall be filed in your office. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

838. 

EXAMINATION OF ABSTRACT OF TITLE TO LOT NUMBER EWHTY
EIGHT, WOOD-BROWN PLACE, FRANKLIN COUNTY, OHIO. 

CoLUMBUd, OHio, December 4, 1919. 

HoN. CARL E. STEEB, Secretary, Board of Trustees, Ohio State University, Columbus, 
Ohio. 

DEAR Srn:-1 have made an examination of an abstract of title certified by L. J. 
Hegelheimer on January 12, 1914, to be a copy of an .abstract prepared by William 
A. Poste & Company May 16, 1893, continued January 11, 1914, by L. J. Hegelheimer 
further continued on :\farch 3, 1915, and on June 26, 1918, by L. P. McCullough, 
and continued November 19, 1919, by Guy V. Fridley, attorney-at-law, with reference 
to the following described property: 

"Situated in the county of Franklin, in the state of Ohio, and in the 
township of Clinton, and being lot number eighty-eight (88) of Wood-Brown 
Place, as the same is numbered and delineated on the recorded plat thereof, 
of record in plat book 5, pages 196-197, recorder's office, Franklin county, Ohio." 

I am of the opinion that said abstract and the continuations thereto show the 
title to said premises to be in the name of Annie R. Bowen on November 19, 1919, the 
date of the last continuation of said abstract, subject to the following liens and en
cumbrances: 

A mortgage for $300.00 given by Elmer E. Clark and wife to the Buckeye State 
Building and Loan Company on March 4, 1915, as shown in section 1 of the continua
tion of said abstract dated June 26, 1918. 

Also a mortgage for $1,050.00 given by Annie R. Bowen to Elmer E. Clark, exe-
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cuted October 30, 1918, and given to secure a note for said amount with interest at 
six per cent. per annum. 

The abstract does not show that said mortgages have been released in any manner 
on the record. 

The taxes for the last half of the year 1918, amounting to $3.52, are unpaid and 
a lien; also the taxes for 1919 are a lien upon said premises. 

A special assessment for Ridgeview road improvement, amounting to 30 cents, 
is a lien upon said premises, the third annual paymPnt of 10 cents, with 2 cents interest 
being due in December, 1910. 

Said abstract does not show that any examination was me.de in any of the United 
States courts. 

Respectfully, 
JoBN G. PR:cE, 

Attorney-General. 

839. 

APPROVAL, FINAL RESOLUTIONS FOR ROAD IMPROVEMENTS IN 
FRANKLIN, HIGHLAND AND MAHONING COUNTIES. 

HoN. A. R. TAYLOR, State Highway Commissioner, Columbus, Ohio. 

CoLUMBus, Omo, December .4, 1919. 

840. 

EXAMINATION, ABSTRACT OF TITLE TO PREMISES KNOWN AS LOTS 
Nos. EIGHTY-NINE, NINETY, AND NINETY-ONE OF WOOD BROWN 
PLACE SUBDIVISION, FRANKLIN COUNTY, OHIO. 

COLUMBUS, Omo, D~cember 4, 1919. 

HoN. CARLE. STEEB, Secretary, Board of Trustees Ohio State University, 
Columbus, Ohio. 

DEAR Srn:-You recently submitted to this department abstract of title covering 
the following described premises: 

"Situated in the state of Ohio, in the county of Franklin, and in the town
ship of Clinton, and bounded and described as follows: 

Being lots Nos. eighty-nine (89), ninety (90) and ninety-one (91) of 
Wood Brown Place subdivision, as the same is numbered and df'lineated 
upon the recorded plat thereof of 1ecord in plat book 5, page 196, recorder's 
office, Franklin county, Ohio." 

I have made an examination of said abstract certified by J. C. Erwin, attorney 
at law, February 19, 1914, to be a copy of an abstract certified by E. E. Corwin, at
torney at law, April 26, 1899, continued by J.C. Erwin, February 19, 1914, and March 
1, 1915, further continued by L. P. McCullough, June 26, 1918, and continued No
vember 19, 1919, by Guy V. Fridley, attorney at law, and am of the opinion that said 
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abstract shows the title to the above described premises to be in the name of Annie 
R. Bowen on Xovember 19, 1919, the date of the last continuation thereof, subject 
to the following lif'ns and encumbrances: 

A mor gage for $300.00 executed by Elmer E. Clark and Mary J. Clark to the 
Buckeye State Building and Loan Company :\'.larch 4, 1915; also a mortgage for 
$1,050.00 executed by Annie R. Bowen to Elmer E. Cla1k, given to secure the pay
ment ot I! note f~r $1,050.00 with inteiest at six per cent payable semi-annually. Said 
abstiact does not show that the said mortgages have been in any manner released on 
the records. 

The taxes for the last half of the year 1918, amounting to 22 cents on each lot 
or 66 cents on all, an!l the taxes for the year 1919 are unpaid and a lien. 

A special assessment for the Ridgeview road improvement, amounting to 30 cents 
on each lot, is unpaid, the third annual payment of 10 cents, with 2 cents inte1est, is 
due in December, 1919. 

Said abstract does not show that any exrmination was made in any of the "United 
States courts. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

841. 

APPROVAL, BOND OF IRA R. PONTIUS, SUPERINTENDEKT OF BANKS 
IN THE SUM OF $50,000-CHICAGO BONDING AND INSURANCE 
COMPANY, SURETY. 

COLUMBUS, Omo, December 4, 1919. 

HoN. HARVEY C. SMITH, Secretary of State, Columlrus, Ohio. 
DEAR Sm:-! am transmitting herewith, endorsed with my approval as to form, 

bond of Ira R. Pontius, in the sum of $50,000, with the Chicago Bonding and Insur
ance Company, as surety, covering the faithful performance of Mr. Pontius of his 
duties as superintendent of banks. The bond is given in accordance with section 
710-10 G. C. (108 0. L., 83). You will note that it has been approved by the Gov
ernor as to surety. 

The statutes are not specific in naming a custodian of the bond; and in the ab
sence of direct authority, I am transmitting it to you. 

Respectfully, 
JOHN G. PRICE, 

A ttormy-General. 

https://1,050.00
https://1,050.00
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842. 

APPROVAL OF SEVEN LEASES OF CAi.'-rAL AND OTHER LANDS ALONG 
WATER FRONTS OWNED BY THE STATE. 

COLUMBUS, Omo, December 4, 1919. 

HoN..JORN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR Srn:-I have your letter of December 2, 1919, in which you enclose, among 

others, the following leases, in triplicate, for my approval: 
V.Jluati-On. 

To R. R. Shellenbarger, Millersport, Ohio. Cottage site and 
deck purposes. Lease of water front lot No. 3, on south 
shore of Buckeye Lake, Ohio____________________________ $400 00 

To Clara Y. Ellis, Buckeye Lake, Ohio. Cottage pm poses. 
Lease of inner slope and water front 100 feet wide near waste-
way gates, Buckeye Lake, Ohio _______________________ 500 00 

To Sall Mountain Company, 230 LaSalle St., Chicago, Ill. Build-
ing ·and storage purposes, a portion of the berme bank of the 
M. & E. canal, 537 feet long, in Butler county, Ohio_______ 333 33 

To The Gordon Hauss & Folk Company, St. Marys, Ohio. 
Storage purposes, state canal land in Auglaize county, St. 
Marys, Ohio___________________________________________ 1,900 00 

To "Roland A. Zurbee, 3167 Detroit avenue, Toledo, Ohio. Cot-
tagP site and dock landing, the water front lot No. 120, In-
dian Lake, Ohio________________________________________ 300 00 

To E. Kiesewetter, National Bank Building, Columbus, Ohio. 
Cottage purposes only, the inner slope and water front and 
the outer slope and barrow pit in the rear thereof lot No. 78 
of the waste gates, Buckeye Lake, Ohio_________________ 400 00 

To The County Commissioners of Staik county, Ohio. Highway 
purposes, use of 600 liDJ;'al feet of berme bank of the Ohio & 
Elie Canal in Jackson township, Stark county, Ohio________ 200 00 

I have carefully examined said leases, find them correct in form and legal, and 
am therE>fore returning the same with my approval endorsed thereon. 

It is noted that of the above leases two of them are to corporations, m mely, the 
Sall Mountain Company and the Gordon, Hauss & Folk Company. These leases 
are not accompanied by the usual certificates of authority on the part of corporation 
officers to execute. However, I do not regard this as at all vital so far as the interests 
of the state are concerned, and am only calling attention to it so that the leases may 
be completed in accordance with your usual practice. 

Respectfully, 
JORN G. PRICE, 

Attorney-General. 



ATTORNEY-GE:NERAL. 1529 

843. 

APPROVAL, BOND ISSUE OF '!'.HE VILLAGE OF BROOKVILLE IN THE 
SUM OF $6,500.00. 

Industrial Commission oj Ohw, CoT!umbu.s, Ohw. 

COLUMBUS, OHio, December 4, 1919. 

844. 

APPROVAL BOND ISSUE CHAMPAIGN COUNTY IN THE SUM OF 
$114,200.00. 

Industrial Commission of Ohio, Columbu.s, Ohw. 

CoLmrnus, Omo, December 4, 1919. 

845. 

DISAPPROVAL, BONDS OF WYANDOT COUNTY IN THE SUM OF $6,161.30. 

COLUMBUS, Omo, December 5, 1919. 

Industrial Commission of Ohio, Columbus, Ohio. 
RE: Bonds of Wyandot county in the amount of $6,161.30 to pay 

the cost and expense of Sycamore township road improvement No. 89, being 
1 bond of 8461.30 and 19 bonds of $300.00 each. 

GE1''TLEMEN:-I have examined the transcript of the proceedings of the county 
commissioners and other officers relative to the above bond issue and decline to approve 
the validity of said bonds for the reason that the transcript reveals that the county 
commissioners failed to cause the notice required by section 6912 G. C. to be published 
for the length of time provided in said section. The language of this section is that 
such notice shall be published "once a week for two consecutive weeks." The hearing 
upon the question of allowing the improvement was held June 11, 1919. The notice 
of such hearing was published June 3, 1919, and June 10, 1919, in the Daily Chief. 
Two full weeks or fourteen days should have intervened between the first publication 
and the date of hearing. 

In the case of Fenner vs. City of Cincinnati, 8 N. P. 340, Judge Smith, of the 
superior court of Cincinnati, in special term, held (quoting from the syllabus): 

"Where a statute provides that municipal bonds can only be issued 'After 
advertising the same for sale once per week for four consecutive weeks of the 
same day of the week in some newspaper of general circulation in such city,' 
no sale of such bonds can be had until notice of four weeks or twenty-eight days 
shall have been given; and the statute is not complied with where an advertise
ment is inserted on the 8th, 15th, 22d and 29th of the month calling for sealed 
bids to be submitted on or before 12 o'clock on the 31st." 

https://6,161.30
https://6,161.30
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This decision was reversed by the same court in general term (see same report, p .•342). 
The supreme court of Ohio on October 15, 1901, in case No. 7473, without reported 
opinion, reversed the judgment of the superior court and affirmed the judgment of 
Judge Smith rendered in special term. Therefore, the rule laid down by Judge Smith 
must be taken as the holding of the supreme court of Ohio. 

I believe that the interpretation laid down by Judge Smith in the case referred to 
is applicable to the language used in section 6912 G. C. and that the notice there re
quired must be published once a week for two full weeks or fourteen days prior to the 
hearing. 

For the reason just stated I am of the opinion that the bonds above described 
are not valid obligations of Wyandot county and advise that you decline to accept 
them. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

846. 

DISAPPROVAL, BOND ISSUE, WYANDOT COUNTY IN THE SUM OF 
$11,482.44. 

CoLUMBus, Omo, December 5, 1919. 

Industrial Commission of Ohio, Columbus, Ohio. 

RE: Bonds of Wyandot county in the amount of $11,482.44, to pay the 
cost and expense of improving Sycamore-Tymochtee road No. 91, being 1 
bond of $b2.44 and 19 bonds of $600.00 each. 

GENTLEMEN:-! have examined the transcript of the proceedings of the county 
commissioners and other officers relative to the above bond issue and decline to approve 
the validity of said bonds for the reason that the transcript reveals that the county 
commissioners failed to cause the notice required by section 6912 G. C. to b~ published 
for the length of time provided in said section. The language of this section is that 
such notice shall be published "once a week for two consecutive weeks." The hearing 
upon the question of allowing the improvement was held June 11, 1919. The notice 
of such hearing was published June 3, 1919, and June 10, 1919, in the Daily Chief. 
Two full weeks or fourteen days should have interv!'!ned between the first publication 
and the date of hearing. 

In support of this holding I refer you to the authorities cited in opinion No. 845 
of even date herewith, a copy of which is enclosed. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

https://11,482.44
https://11,482.44


ATTOR~'EY-GEXERAL. 1531 

847. 

DISAPPROVAL, DEFICIENCY BONDS, CITY OF NEW ARK, OHIO, IN 
THE SUM OF $15,377.80. 

COLUMBUS, Omo, December 5, 1919. 

Industrial Commisswn of Ohio, Columbus, Ohio. 

RE: Deficiency bonds of the city of Newark in the amount of $15,377.80. 

GENTLEMEN:-! have examined the transcript of the proceedings of council and 
other officers of the city of Newark relative to the above bond issue and herewith de
cline to approv.e the validity of said bonds for the following reasons: 

().) Section 3 of house bill 567, under authority of which said bonds are issued, 
provides that council by resolution by a two-thirds vote of all members elected thereto, 
"shall determine whether or not such deficiency exists and the amount thereof, which 
shall not be greater than that certified to it by the accounting officer, • * *" The 
transcript fails to show that council of the city of Newark, either in ordinance No. 
3054 under authority of which the bonds in question are issued, or in any other pro
ceedings, have made the finding or determination required by said section 3. 

(2) Section 4 of said house bill 567 provides that such bonds "shall run for a 
period not exceeding eight years. * * *" Under ordinance 3054, under authority 
of which the bonds in question are issued, the last bond runs for a period of nine years 
from the date of its issuance. 

For the reasons above cited I advise you to decline to accept the bonds. 
Respectfully, 

JOHN G. PRICE, 

Attorney-General. 

848. 

APPROVAL, BOND ISSUE, JEFFERSON COUNTY, OHIO, IN THE SUM 
OF $29,500.00. 

Industrial Commisswn of Ohio, Columbus, .Ohio. 

CourMBos, Oaro, December 5, 1919. 

849. 

APPROVAL, BOND ISSUE, JEFFERSON COUNTY, OHIO, IN' THE SUM 
OF $55,000.00. 

Industrial Commisswn of Ohio, Columbus, Ohio. 

CoLUMBc-s, Oa10, December 5, 1919. 

https://55,000.00
https://29,500.00
https://15,377.80
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850. 

APPROVAL, BOND ISSUE, VILLAGE OF BEXLEY, OHIO, IN THE SUM 
OF $45,000.00. 

lndustriai Commission of Ohio, Columbus, Ohio. 

Counrnus, Omo, December 5, 1919. 

851. 

APPROVAL, LEASE FOR OIL, GAS, COAL AND OTHER MINERALS TO 
MAYBELLE D. DYAR, MARIETTA, OHIO. 

COLUMBUS, Omo, December 6, 1919. 

HoN. A. V. DONAHEY, Auditor of State, Columbus, Ohio. 
DEAR Sm:-Acknowledgment is made of the receipt of your letter transmitting 

the Maybelle D. Dyar oil and gaa lease for the approval of this department. It is 
noted that your letter states that "this is another of the lots lying in the ministerial 
section in the city of Marietta." 

This leaae has been examined in connection with section 3209-1, as amended in 
105 0. L., page 6, wherein the auditor of state is authorized to leaae for oil, gaa, coal 
and other minerals, any unsold portions of section 16 and section 29, or other lands 
granted in lieu thereofJ upon such terms and for such time as will be for the "best in
terest of the beneficiaries thereof." The purpose of this lease is stated in your letter 
to be: 

"To make it impossible for the state or any officer of the state, at any 
time in the next one hundred years or more to erect or threaten to erect a 
derrick upon the lands." 

It is also noted that it is for the protection of purchaaers of titles to such lands 
from the state and that it is in accordan'ce with the policy of the state in such cases 
in the pa.st. 

While some doubt might exist whether such a purpose, in a strict technical sense, 
would be considered as being in the ''interest of the beneficiaries" of such ministerial 
land, yet in view of the fact that the lessees in such cases are the grantees of the state, 
and the land in question is located inside a municipal corporation, I am not inclined 
to give it such a strict technical construction as would unnecessarily interfere with or 
obstruct the established policy of the state of Ohio in such matters, and in view of 
these considerations, I am returning this lease with the approval of this department 
as to form endorsed thereon. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General,. 

https://45,000.00
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852. 

BANKS AND BANKING-WHERE BANK FURNISHES SURETY FOR DE
POSIT OF PUBLIC FUNDS--NOT LEGAL TO ACCEPT COLLATERAL 
SECURITY BONDS OTHER THAN THOSE DEFI11.'ED IN SECTION 
4295 G. C. 

Where a bank furnishes a surety (other than a surety company), as security for the 
deposit oj public funds, it is not legal to accept as collateral security bonds other than those 
defined in section 4295, to make such surety "good and sufficient" as required by that section. 

CoLullrnus, Omo, December 6, 1919. 

The Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-Acknowledgment is made of the receipt of your recent request 

for the opinion of this department on the following: 
"The G. S. and Trust Company, of C., Ohio, is protesting against a rul

ing made by one of the state examiners relating to the kind of security deposited 
with the treasurer of the city of C., securing city money on deposit. The 
state examiner rules that the personal bond offered by the trust company, which 
in turn was secured by collateral other than interest bearing obligations of the 
United States,etc., was not sufficient under the statutes of the state regulating 
such security. This section is number 4295. The contention of the G. S. 
and Trust Company is that under the second provision of said statute, reading 
as follows: 'or furnish good and sufficient surety,' that the law has been complied 
with and that the examiner is in error when he rules that the collaterals of the 
personal bond must be interest bearing obligations of the United States or such 
other bonds as are described in section 4295 in the third provision. 

"May the city treasurer legally accept as security for deposit of public 
funds collateral securities other than those listed in section 4295 G. C., to 
further secure personal bond furnished by the bank? 

(By other securities in our question we mean industrial bomls or mort
gages not authorized by sections 4295 or 2288-1 G. C.)" 

The brief of the G. S. & Trust Company has also been noted and considered. 
Section 4295 G. C. is the section under which your question arises and in pa1t is 

as follows: 

"The council may provide by ordinance for the deposit of all puplic 
monies * * * in such bank * * * as officers * * * the high
est rate of interest and give a good and sufficient bond issued by a surety 
company authorized to do bu,siness in the state or furnish good and sufficient 
surety or secure said monies by a depo!!it of bonds or other interest bearing 
obligations of the "Gnited States or those for the payment of principal and 
interest of which the faith of the United States is pledged, including bonds 
of the District of Columbia;" 

Other requirements and restrictions as to such bonds are set out in the statute, 
but it is not necessary to quote that part of the section in full. 

It will be observed that this section authorizes council to deposit such• money 
where the security is affected by any one of the three methods therein provided and 
that these methods appear to be alternatives. 

The matter reaches this department in your effort to determine which, if either, 
of the positions taken by your examiner and the trust company, above referred to 
is correct. 

https://A.TTOR!-.'EY-GEXER.ll
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On the one hand your examiner's position appears to be, as stated in your 
letter, th.at "he rules that the collaterals of the personal bond must be interest bear
ing obligiations of the United States or such other bQnds as are described in section 
4295 in the third provision." On the the other hand the trust company's position 
may be shown by a quotation from page 2 of their brief, as follows: 

"We contend that if we comply with the second alternative by furnish
ing 'good and sufficient surety' we have complied with the requirements of 
section 4295 of the General Code, particularly when the form of assurance not 
only complies with the law as to form, but has been approved by the proper 
municipal officers, authorized by law to pass upon the sufficiency thereof and 
approve the same. 
* * * • • • • • • 

We understand that your office has taken the position that the form of 
assurance referred to in the second alternative above referred to should be 
ignored and that the depositary banks should comply either with the first 
alternative by giving a surety company bond, or with the third alternative 
by pledging United States, state, county or other bonds or obligations of 
political subdivision as expressly defined in section 4295. 

The undersigned respectfully submits that the second alternative form 
of security is not only warranted by law but when suppiemented by property 
or securities to -an excessive margin of safety meets the entire power of the 
act and furthermore th,at the property or securities which make t)le surety 
'good and sufficient' as required by section 4295 need not be bonds of the 
United States nor of the state or the political subdivision thereof as defined 
in the third alternative." 

It is noted that reference is made in the brief of the trupt company to sections 
115 and 12lS of the revised ordinance.s of the city of Cleveland. These section,s des
ignate cert~in municipal officers as the depositary commission and require their ap
provai of the bond or securities offered by the depositary. No reference to any other 
Cleveland ordinance is made which would indicate that there is any conflict between 
the ordinances or charter provision of Cleveland and section 4295, and for this reason 
it is assumed that section 4295 governs and this opinion is limited to that section and 
the ordinances to which attention is called, as above indicated. 

The question involved may be raised and re-stated in another way, viz., does the 
word "s,urety" refer to persons contracting in and sustaining the relation of surety
ship or does it refer to things such as securities, and is it used in the sense of "secur
ity? " Are the three alternative methods provided in section 4295 separately exclu
sive, or may they be used conjunctively in furnishing the secu;ity for public funds? 

The purpose of depositary laws, as pointed out in opinion No. 761 addressetl to 
your d~partment un~J:er date of Novembe_r 7, 1919, is "to safeguard anp insure the 
proper custo.dy of public money, but they go further than that and requh-e that suc\l 
part of the increment of the public funds as is agreed'upon shall inure to the benefit 
of the public." To this it- may also be added that the evident purpose was to secure 
for the public the highest possible rate of interest, with the minimum risk. As to 
the meaning of the phrase "good and sufficient surety," as used in what may be termed 
tJie second alternative, it is suggested that in the construction of statutes words are 
to be given their ordinary meaning rather than a special -restricted or enlarged mean
ing and must be interpreted in connection with other parts of the act in which it is 
used. 

What is the meaning of the word "surety" as used in that phrase? 
It is defined in Standard Dictionary to be: 

https://custo.dy
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"l. A persan who engages to be responsible for the debt, default or mis
carriage of another; guarantor; bail. 

2 A pledge o! money deposited or of credit given to secure against loss 
or damage; * * * 

3. That which gives security or confidence; * * • the state of 
being i;ecure • * * " 

Bouviers Law Dictionary, page 3191, defines "surety" to be: 

"A person who binds himself for the payment of a sum of money or for the 
performance of something else for another." 

In words and phrases, Vol. 8, page 6809, numerous definitions from different 
jurisdictions are given, which are, as to the pertinent part quoted here: 

"A surety is a persan who binds himself." Young vs. McFadden, 125 
Ind., 254. 

"* * * In law one who enters into a bond, etc." Pitkins vs. Boyd 
(Iowa), 4 Green, 255. 

A surety is defined as "a persan who," etc., citing authorities from numerous states. 
These definitions are recognized by the supreme court of this state in Wise vs. 

Miller, 45 O. S., 399, where the court quoted Smith vs. Sheldon, 35 Mich., 42: 

"A surety, it is said, is a persan who being liable to pay a debt," etc. 

These authorities are cited as showing that the word "surety" had an accepted 
meaning both in popular usage and in law, which meant a person sustained certain 
legal relations. 

It appearing reasonably certain that this word had an accepted meaning, that 
meaning must be attributed to the legislature unless a different meaning is evidenced 
by other provisions of the section. 

It is noted that the grant and direction of this state is to the city council, which 
may do certain things when certain requirements are met, and these are stated dis
junctively and in substance are: (1) giving a surety bond, (2) furnishing good and 
sufficient surety, and (3) depositing bonds or other obligations. The first two con
template the same method, viz., some corporation or person in the capacity of surety, 
incurring a secondary liability in behalf of the principal and for his benefit. 

The third alternate substitutes things, viz., certain kinds of bonds and obligations, 
for persons, and it is noticeable also that in the substitution great particularity is used 
in defining the character of bonds and obligations referred to. 

It would seem that these different alternative plans authorize the ~ouncil to de
deposit the public money in a bank which tl) gives the surety bond or (2) furnishes a 
good and safe surety or (3) furnishes the prescribed security by the hypothecation 
of the bonds described and that each plan is exclusive and may not be used in whole 
or in part with the other alternative. However, in view of your exact question, the 
final consideration and decision on this question is withheld. 

It may be claimed with logical justification that the phrase "good and sufficient 
surety" implies a self sufficiency in the surety which is inconsistent with the idea of re
enforcing such suretyship agreement with collateral security. The requirement of 
such collateral carries with it an implied admission of insufficiency of the surety, 
whose surety obligation of itself, under the statute, must be "good and sufficient." 

The result to which these observations lead may be regarded as rather technical, 
but it must be remembered that the legislature was deaJing with the subject of public 

https://ATTOR~'"EY-GEXER.iL


1536 OPINIONS 

money and great care is attributable to it in safeguarding its deposit in every pos
sible practical manner. It is common knowledge which is also attributable to the 
legislature that the value of industrial stocks and other securities fluctuates greatly 
and does not have the permanence and stability in value and security approaching 
the value and security of the bonds and obligations referred to in section 4295, and if 
the pledging of such non-statutory bonds and obligations were permissible under the 
second alternative, the great care and particularity with which the legislature defined 
the bonds in the third alternative would seem to have been useless. 

Therefore, the character and purpose of this legislation furnishes a practical reason 
for agreement with the conclusion technically arrived at, which is that where a bank 
furnishes a surety (other than a surety company), as security for the deposit of public 
funds, it is not legal to accept as collateral security bonds other than those defined in 
section 4295, to make such surety "good 1md sufficient," as required by that section. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

853. 

SCHOOLS-PUPILS OF SCHOOL DISTRICT ASSIGNED TO ANOTHER 
DISTRICT UNDER PRO VISIONS OF SECTION 7684 G. C.-SUSPENSION 
OF SCHOOL OPERATES THOUGH NO FORMAL ACTION TAKEN UNDER 
SECTION 7730 G. C.-HOW SUC}!: SCHOOL RE-ESTABLISHED-SALARY 
OF TEACHER MATTER OF CONTRACT BETWEEN TEACHER AND 
BOARD OF EDUCATION WHEN SCHOOL DOES NOT RECEIVE STATE 
AID. 

1. Where a board of education, acting under the provisions of section 7684 G. C., 
assigns a!l of the pupils of a school district io another district school or schools, sw;h assign
ment operates as a suspension of the school in question, even though formal action regarding 
suspension was not taken under section 7730 G. C.,· and where the district school has been 
closed in this manner, the patrons of the district have recourse to the provisions of section 
7730 G. C., providing for the presentation to the board of education of a peiition signed 
by a majority of the electors in the territory of ihe suspended district and showing also that 
the average daily aitendance of the pupils who reside in such district, though a.tending 
other schools to which assig,ned, is twelve or more, such school must be-establishd. 

2. Where a school district does not receive state aid, the salary to be agreed upon in 
the contract between the teacher and a board of education is a matter of voluntary arrange
ment between such board and such teacher, not governed by any maximum in amount. 

CoLUMBUS, Omo, December 6, 1919. 

HoN. V. W. F1LIATRAULT, Prosecuting Attorney, Ravenna, Ohio. 
DEAR Srn:-Acknowledgment is made of the receipt of your request for an opinion 

upon the following statement of facts: 

"District No. 2, Randolph township rural school district had an enroll
ment of about twenty-five pupils last year. The board at the beginning 
of the school year this fall was unable to secure a teacher for the school in 
question and as a result the school was not in session for four weeks after 
which the board acting under authority of section 7684 of the General Code 
assigned the pupils, made a contract with the driver to haul them to a school 
at Randolph center. This assignment, of course, operated as a suspension 
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of the school. A petition signed by a majority of the voters of the school 
district in question, has been filed with the board asking for a re-establish
ment of such school. The board believing that it is compelled to do so by 
section 7730 of the General Code as defined in the case of :Myers vs. the Board 
of Education, 95 C. S., 367, has granted the petition and agreed to reopen the 
school if it is able to secure a teacher. The highest salary paid for school 
teaching in this district is eighty-five dollars. 

It will be observed that the school was not suspended because of the 
small attendance at any time but that the children were assigned for the proper 
accommodation of the schools. 

1st. Would the school board be required to open this school under the 
facts as stated? 

2nd. Would the board be required to pay more than the maximum, 
eighty-five dollars, now being paid to secure a teacher for this district? " 

Section 7684 G. C. reads as follows: 

"Boards of education may make such assignment of the youth of thc-ir 
respective districts to the schools established by them as in their opinion 
best ·will promote the interests of education in their districts." 

In your statement of facts you indicate that the district in question had an en
rollment of about twenty-five pupils during the preceding school year and thus there 
was no occasion for the county board of education to direct the suspension of such 
school under the provisions of section 7730 G. C., nor was there any reason, as far as 
enrollment or average daily attendance was concerned, for the local board of educa
tion to suspend such district school. You indicate that the board at the time of open
ing school this fall was unable to secure a teacher for the school in question and that 
as a result the school was not in session for four weeks during which it should have 
been in session. The board of education then acted under the provisions of section 
7684 and assigned the pupils residing in the district to another district school at Ran
dolph Center and provided for their transportation to such school by contract with 
a driver. When the local board of education of Randolph township did this, it settled 
the question as to having any school at least for a temporary period in district No. 2, 
that is, the district in question, and therefore while the board did not act under the 
provisions of section 7730, in formally suspending such school, their action under 
section 7684 G. C., in transferring all the pupils, under their authority to do so, to 
another district school, brought about the suspension of the public school in district 
No. 2, at least for the current term. 

You indicate further that the school having been closed by the board of educa
tion, through the assigning of the pupils to another district, there was a petition signed 
by a majority of the voters of district No. 2, asking for the re-establishment of such 
school. Inasmuch as the school in question had twenty-five pupils last year, and you 
do not indicate that any question of low attendance enters herein, it will be presumed 
that district No. 2 had the necessary number of pupils under the provisions of section 
7730 to entitle them to a re-established school in the place of one that had been sus
pended. Section 7730 G. C. provides that the local board of education can suspend 
the schools temporarily or permanently at any time and for any cause, but the sec
tion further provides that the patrons of any particular territory must be protected 
in their rights in that they· have been granted the petitioning power to bring about the 
re-establishment of a school in their district and all that is necessary is to show that 
the average daily attendance of the pupils who reside in their school district, although 
going to other schools to which assigned, is twelve or more, and the local board of edu
cation must re-establish the school as decided in the case of State ex rel. Myers vs. Board 
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of Education, 95 0. S., 367, wherein the court, passing on a case similar to the one 
at hand, decided that the word "may", occurring in the last sentence of section 7730 
G. C., shall be construed as meaning "shall," an.d therefore where a majority of the 
voters in such old school district sign a petition to the board of education, asking for 
the re-establishment of such school that has been suspended, and proving th,11,t the 
average daily attendance of the pupils in schools to which assigned is twelve or more, 
the board of education has no leeway, but must re-establish such school. 

It may be said that were it not for the closing sentence of section 7730, the pa
trons of such district would have no recourse to bring about the re-establishment of 
their school, where a board of education had arbitrarily decided, without ample cause, 
that the school in their particular district should be discontinued, closed or suspended, 
such terms meaning practically the same thing. Here the school was discontinued; 
the school was closed and it was not in operation, and it would therefore be idle to 
say that the school was not suspended in effect simply because the procedure men
tioned in section 7730 had not been complied with by the local board of education in 
showing on their minutes that such school was suspended in but one way, but had 
transferred the pupils, by virtue of section 7684, to another school or schools. The 
effect was a suspension of the school in question, and the patrons must come to the 
provisions of section 7730 if they desire to have such school re-established where the 
board does not voluntarily establsh the school. 

Section 7730 G. C. in part reads: 

"* * * Upon the findjng by the board of education ordering such 
suspension that such school ought to be r~established, such ·school shall be 
re:-established. If at any time it appears that the average daily attendance 
of enrolled pupils residing in the territory of the suspended school, as it was 
prior to such suspension, was twelve or more, then upon a petition asking 
for rC'-establishment, signed by a majority of the voters of the said territory, 
the board· of education may (shall) re-establish such school." 

Referring to this language of section 7730 G. C., in the case of State ex rel. Myers, 
vs. Board of Education, 95 0. S., 367, Judge Johnson said: 

"As already pointed out, the first clause confers upon the board abso
lute authority to re-establish the suspended school * * *. Unless the 
word 'may' was used in a mandatory sense, the remaining part of the proviso 
is wholly meaningless and vain. By this last clause, it is provided that the 
district may be re-established upon a petition signed by a majority of the 
voters of the district; but under the first clause the same board might re
establish the school on the petition of a small minority, or upon no petition 
at all. We cannot conceive, and we find nothing in the language to indicate, 
that the legislature enacted the additional clause without any purpose what
ever in view. 

We think it clear that the legislature intended that the word 'may' when 
applied to the last clause in the proviso should be held to be mandatory. It 
intended to secure to the residents of the rural and village school district, 
which has twelve or more pupils of lawful school age (average daily atten
dance now required) the privileges of the residents of other similar districts, 
that have not been centralized by the affirmative vote of the people pursuant to 
the statute (4726 G. C.)" 

You also say that the highest sahry paid for school teaching in this district is 
eighty-five dollars per month, and desire to know if the board wouW be required to 
pay more than the maximum of eighty-five dbllars, now being paid, to secure a teacher 
for this district after the school is re-established. 
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In reply to th,is question it may be said that the amount of salary paid a teacher 
by a board of education is a voluntary agreement between the board of education 
and the teacher, and there might be cases in which the board would be required to 
pay ninety dollars or one hundred dollars per month, if they could get no teacher for 
less money, and yet this requirement is one, if it can be called such, that requires the 
voluntary acquiescence of the board itself. 

It is, therefore, the opinion of the Attorney-General that (I) where a board of edu
cation, acting under the provisions of section 7684 G. C., assigns all of the pupils of a 
school district to another district school or schools, such as~ignment operatPs as a 
suspension of the school in question, even though formal action regarding suspension 
was not taken under section 7730 G. C.; and where the district school has been closed in 
this manner, the patrons of the district have recourse to the provisions of section 7730 
providing for the presentation to the board of education of a petition signed by a majority 
of the electors in the territory of the suspended district and showing also that the 
average daily attendance of the pupils who reside in such district, though attending 
other schools to which assigned, is twelve or more, such school must be re-established. 

(2) Where a school district does not receive state aid, the salary to be agreed 
upon in the contract between the teac~er and a board of education is a matter of volun
tary arrangement between such board and such teacher, not governed by any maximum 
in amount. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

, 

854. 

MUNICIPAL CORPORATIONS-MAY EKACT ORDIXANCES TO REGU
LATE CARRYING OF CONCEALED WEAPONS-JURISDICTIOX OF 
:MAGISTRATES UNDER SECTION 12819 G. C.-NO FINAL JURIS 
DICTION" rn FEWNY CASES. 

I. ,'\,Junicipalities may legally enact ordinances regulating the carrying of concealed 
weapons. 

2. Justices of the peace, mayors, police judges and municipal judges have juris
diction in cases arising under section 12819 G. C., as examining magistrates only, and do 
not have final jurisdiction in felony cases. 

CoLcllrncs, OHio, December 6, 1919. 

Bureau of Inspection and Supermsion of Public Offices, Columbus, Ohio. 
GENTLEllIEN:-I am in receipt of your letter of recent date in which you imbmit the 

following question: 

"We are taking it in view of opinion of the Attorney-General, page 1839 
of the 1916 annual reports, that a municipality may not legally enact an 
ordinance covering the carrying of con-cealed weapons, and in connection 
therewith we respectfully request your written opinion upon the following 
matter: 

In view of section 12819 G. C. (107 0. L. 28), may a justice of the peace, 
mayor, judge of police court or judge of municipal court legally have juris
diction in case of carrying concealed weapons?" 
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• In reference to the first proposition presented as to the legality of an ordinance 
enacted by a municipality, regulating the carrying of concealed weapon,s, will say, that 
municipal corporations in their public capacity possess such powers and only such 
powers as are expressly granted by statute, and such as are by implication essential 
to carry into effect those that are expressly granted, together with such powers as 
are granted to them by the amended constitution of 1912. 

While in the general and special powers granted by the legislature there is no 
express provision authorizing the enactment of ordinances by municipalities covering 
the carrying of concealed W{\apons, section 3658 of the General Code, which relates 
to the general powers gra,ntea to a munidipality, provides a~ follows: 

"To prevent riot, gambling, noise and disturbance, indecent and dis
orde1ly condu_ct or assembla,ges, and to preserve the peace and good order, 
and to protect the property of the corporation and its inhabitants.'' 

It would seem that by implication to enable a municipality to carry into effect 
the express provi~ions of this section "to preserve the peace and good order" the power 
to enact !Jrdinances regulating the -carrying of concealed weapons ie reasonably implied. 

Section 3628 G. C., which relates to the powers of municipalities, provides as 
follows: 

"To make the violation of ordinances a misdemeanor, and to provide for 
the punishment thereof by fine or imprisonment, or both, bu:t such fine shall not 
exceed five hundred dollars and such imprisonment shall not exceed six months." 

Article XVIII, section 3 of the amended conEtitution of Ohio provides as folluws: 

"Municip'alities shall have authority to exercise all powers of local self
government and to adopt and enforce within their limits such local police, 
sanitary and other similar regulations, as are not in conflict with general laws." 

The supreme court of Ohio, in the case of city of Fremont vs. Keating, 96 0. S. 
468, clearly holds that under said constitutional provision mu'nicipalities may "adopt, 
and enforce within their limits such local police, sanitary and other similar regulations 
as are not in conflict with general laws." Said opinion makes no distinction as to the 
application of such rule as between chartered and non-chartered municipalities. 

Therefore, in view of the foregoing, I am of the opinion that non-chartered as 
well as chartered municipalities may enact proper ordinances regulating the carrying 
of concealed weapons. 

In answer to your second inquiry relative to the jurisdiction of certain named 
courts, in cases arising under section 12819 G. C. (lOi 0. L. 208), you are advised that 
said offense as prescribed by said statute constitutes a felony under the laws of this 
state. 

Section 13422 G. C., which relates to the jurisdiction of justices of the peace 
provides as follows: 

"A justice of the peace shall be a conservator of the peace and have 
jurisdiction in criminal cases throughout the county in which he is elected and 
where he resides, on view or on sworn complaint, to cause a person, charged 
with the commission of a felony or misdemeanor, to be arrested and brought 
before himself or another justice of the peace, and, if such person is brought 
before him, to inquire into the complaint and either discharge or recognize him 
to be and appear before the proper court at the time named in such recogniz
ance, or otherwise dispose of the complaint as provided by law. He also may 
hear complaints of the peace and issue search warrants." 
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Section 4534 G. C., which relates to the jurisdiction of mayors in felony cases• 
provides in part as follows: 

"In felonies, and other criminal proceedings not herein provided for, 
such mayor shall have jurisdiction and power, throughout the county, con
current with justices of the ·peace." 

Section 4577 G. C., which relates to the jurisdiction of police courts, contains 
the following: 

"The jurisdiction of such court to make inquiry in criminal cases shall 
be the same as that of a justice of the peace.'.' 

With reference to the jurisdiction of municipal courts it is necessary to look to 
the statute creating and establishing the power of said courts in their respective lo
calities, to determine the extent of their jurisdiction. However, I am of the opinion 
that in most cases, if not in all cases, where municipal courts have been established 
their jurisdiction in felony cases is the same as that given to justices of the peace, 
mayors and police judges. 

From the above it follows that said courts have jurisdiction as examining magis
trates in cases arising under section 12819 G. C. However, said courts do not have 
final jurisdiction as under section 10 of the bill of rights of the Ohio constitution, the 
accused may not be convioted of the felony unless indicted by a grand jury, and the 
la~ does not provide for such action by a grand jury except in a court of common 
pleas, nor in fact do the statutes purport to confer upon said lower courts final juris
diction in felony cases. However, the fact that section 12819 G. C. makes said offense 
a felony does not prevent a municipality from making the same act a misdemeanor 
by ordinance and granting final jurisdiction to proper tribunals in misdemeanor cases. 

I am further of the opinion that a prosecution under such an ordinance does not 
prevent a prosecution under section 12819 G. C., as in the case of Koch vs. State, 53 
0. S. 433, the syllabus reads: 

"A former conviction before a mayor for the violation of an ordinance 
is not a bar to the prosecution of an information charging the same act as a 
violation of the statute." 

The rule in Ohio seems to be that municipalities, within the limits of the power 
granted to them, may pru,s ordinances regulating the same acts as state statutes have 
regulated so long as the said ordinance prescribes a punishment which limits the of
fense to a misdemeanor. If a city ordinance should prescribe such a punishment as 
would result in placing the accused in jeopardy when being prosecuted under said 
ordinance, this would defeat the operation of the state statute providing an offense 
for the same act and render said ordinance invalid. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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855. 

MUNICIPAL CORPORATION-MAYOR OR MAGISTRATE MAY LEGALLY 
SUSPEND OR MODIFY A SENTENCE-WHEN TIME MAY BE 
GRANTED TO DEFENDANT FOR PAYMENT OF FINE-BEFORE 
SENTENCE IS CARRIED INTO EXECUTION. 

A mayor or magistrate may legally suspend err modify a sentence, including the power 
to grant time to the dejendant for the payment of a fine, if the same is done be/are said sen
tence is carried into execution and in the manner as povf,ded by law. 

COLUMBUS, Omo, December 6, 1919. 

Bureau oj Inspection and Superuision of Public Offices, Columbus, Ohio. 
GENTLEMEN:-! am in receipt of your communication of recent date, which is 

as follows: 

"We respectfully request your written opinion upon the following matter: 
The judge of a municipal court of a certain city in phio sentenced a de

fendant to pay $50.00 and costs, and allows the defendant thirty days in which 
to pay $25.00 of the fine and costs and sixty days in which to pay the balance, 
immediately releasing the accused from custody, the terms of payment 'being 
entered on the docket and made a part of the court record. 

Question: May a mayor or magistrate legally grant time for payment 
of fines and costs and release the prisoner as above stated? " 

The suspension or modification of a sentence is controlled by what are known as 
the probation statutes of Ohio, and those sections of said law which I think advis
able to consider in connection with your question are as follows: 

Section 13706 G. C. (108 0. L., 144). "In prosecutions for crime, except 
as hereinafter provided, where the defendant has pleaded or been found guilty, 
and the court or magistrate has power to sentence such defendant to be confined 
in or committed to the penitentiary, the reformatory, a jail, workhouse, or 
correctional institution, and the defendant has never before been imprisoned 
for crime, either in this state or elsewhere, and it appears to the satisfaction 
of the court or magistrate that the character of the defendant and circum
stances of the case are such that he is not likely again to engage in an offen
sive course of conduct, and that the public good does not demand or require 
that he shall suffer the penalty imposed by law, such court or magistrate may 
suspend the execution of the sentence, at any time before such sentence is 
carried into execution, and place the defendant on probation in the manner 
provided by law." 

Section 13707 G. C. "This subdivision of this chapter shall not affect 
the laws providing the method of dealing with juvenile delinquents, nor shall 
detention in an institution for such juvenile delinquents be considered as 
imprisonment.'' 

Section 13708 G. C. "No person convicted of murder, arson, burglary 
of an inhabited dwelling house, incest, sodomy, rape without consent, assault 
with intent to rape, or administering poison shall have the benefit of proba
tion." 

Section 13711 G. C. "When the sentence of the court or magistrate 
is that the defendant be imprisoned in a workhouse, jail, or other institution,. 
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except the penitentiary or the reformatory, or that the defendant be fined and 
committed until such fine be paid, the court or magistrate may s\Jspend the 
execution of said sentence and place the defendant on probation, and in charge 
of a probation officer named in such order, in the following manner: 

1. In case of sentence to a workhouse, jail or other correctional in
stitution, the court or magistrate may suspend the execution of the sentence 
and direct that such suspension continue for such time, not exceeding two 
years, and upon such terms and conditions as it shall determine; 

2. In case of a judgment of imprisonment until a fine is paid, the court 
may direct that the execution of the sentence be suspended on such terms 
as it may determine and shall place the defendant on probation to the end that 
said defendant may be given the opportunity to pay such fine within a reason
able time; provided, that upon payment of such fine, judgment shall be satis
fied and the probation cease." 

While the statutes are reasonably clear as to the authority of courts or magistrates 
to su$pend or modify a sentence, when the accused has not been previously imprisoned 
for crime, in the construing of such law the courts have encountered some difficulty 
in determining the time at which the authority to suspend a sentence terminates after 
the same is pronounced. However, section 13706 supra was amended (108 0. L. 144), 
evidently for the manifest purpose of clearing up this point. Said section is the same 
as the original with the exception of the following clause, which was added in the 
amendment: "at any time before such sentence is carried into execution." 

Paragraph 2 of section 13711 supra, specifically authorizes a court or magistrate 
o suspend the execution of a sentence in case of a judgment of imprisonment until 

the fine is paid, permitting the defendant to pay such fine within a reasonable time. 
In specific answer to your inquiry I am of the opinion that a mayor or magistrate 

may legally suspend or modify a sentence, including the power to grant time to the 
defendant for the payment of a fine, provided the suspension is not for a longer period 
than two years and that the defendant has not previously been imp1isoned for crime, 
if the same is done before said sentence is carried into execution anrl in the manner as 
provided by law. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

856. 

FISH AND GAME LAWS-OFFENSE CO~t:\IITTED IN PRESEXCE OF 
GA~IE PROTECTOR-SECTIOX 1452 G. C. AGTHORIZES S"C'CII OFFI
CERS TO PROSECUTE WITHOUT APPROVAL OF PROSECUTING 
ATTORNEY OR ATTORXEY-GEXERAL-COSTS, HOW PAID, IN 
CASE DEFEXDANT ACQUITTED OR DISCHARGED FRmr CGSTODY. 

I. Where an offense under the fish and game laws of Ohio has been committed in the 
presence of a game protector, that officer is, 'in contemplation of section 1452 G. C. "a per
sen authori,ed by law to prosecute a caoe under the prouisiGns of this act," it being un
necessary, under such "circumsfonces, that b'Uch a prosccuticn hai·e the approml of either 
the prosecuting a.1/orney of the county wherein the offense was committed or of the allorney
general. 

2. If, in such a case, the defendant be acquitted or discharged from custody, the 
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costs of prosecution, when properly certified under oath by the justice of peace or other 
magistrate to the county auditor, are payable upon the county auditor's warrant out of the 
county treasury. Section 1452 G. C. 

CoLUMBus, Omo, December 6, 1919. 

HoN. ROBERT M. NOLL, Proseculing Attorney, Marietta, Ohio. 
DEAR Srn:-Your letter of recent date, after citing sections 62 and 54 of the new 

fish and game code, being sections 1452 and 1444 G. C. respectively, reads in part thus: 

"In the particular case of which I inquire, J. L., deputy game protector, 
made affidavit that one W. D. had interfered with the said J. L. as such game 
protect01, while making an arrest. 

The arrest of W. D. was not made at the time of such claimed inter
ference, but later the affidavit was filed by J. L. against W. D. and he was duly 
arrested upon warrant issued upon such affidavit. The affidavit was not 
approved by the prosecuting attorney or by the attorney-general. A trial 
was had before the justice of the peace, and at the close of the evidence for 
the state, introduced by J. L., deputy game warden, the case wa,s dismissed 
on the grounds that ·there were not facts sufficient to show a ·violation of the 
law. The affidavit filed by J. L., deputy game warden, was filed before a justice 
of the peace directly across the street from the office of the prosecuting at
torney, but no request was made by the deputy game protector to have the 
prosecuting attorney approve the affidavit. The defendant having been ac
quitted, the justice of the peace files under section 59 a cost bill before the 
county auditor, and the county auditor desires my recommendation before 
he will pay the same. I do not desire to recommend its payment unless the 
law is absolutely mandatory that the same shall be paid. 

Personally, I am of the opinion that the provisions in section 5 4 providing 
that the protector or other public officer may make arrests without the approvar 
of the prosecuting attorney when the offen,se is committed in his presence, are 
for the purpose of authorizing the protector or public officer to make the arrest 
at such time without a warrant, but th.at when the procedure of filing the 
affidavit and securing a warrant for the arrest, then such affidavit requ'.ires the 
endorsement or approval of the prosecuting attorney or the attorney general." 

From a subsequent letter received from you, it appears it was claimed that while 
J. L., the game protector, was endeavoring to arrest some third party for an c\fi'ense 
under the fish and game laws, he, W. D., interfered with him (J. L.) in respect of such 
arrest. 

It is assumed that the affidavit against said W. D. was based on section 1442 
G. C. (108 0. L. 577), which, so far as pertinent, reads: 

"No person shall interfere with, threaten, abuse, assault, obstruct or in any 
manner attempt to deter a protector or other police officer from carrying 
into e,fl'E1ct any of the provisions of this act, or refuse to accompany a pro
tector or other police officer when placed under arrest. Any game protector 
shall have the authority to make arrests under the provisions of this section 
for any such violations." 

Said section 1452 G. C. (108 0. L. 577), and section 1444 G. C. (108 0. L. 577), 
are as follows: 

"Section 1452. A person authorized by law to prosecute a case under 
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the provisions of this act shall not be required to advance or secure costs 
therein. If the defendant be acquitted or discharged from custody, or if 
he be convicted and committed in default of payment of fine and costs, such 
costs shall be certified, under oath by the justice of the peace or other magis
trate to the county auditor who shall correct all errors therein and issue his 
warrant on the county treasurer payable to the person or persons entitled. 

Section 1444. Sheriffs, deputy sheriffs, constables and other police 
officers shall enforce the laws for the protection, preservation and propagation 
of birds, fish, game and fur-bearing animals, and for this purpose they shall 
ha.~e the power conferred upon the fish and game protectors and receive like 
fees for similar services. Prosecutions by a protector or other public officer 
for offenses not committed in his presence shall be iru,i;ituted only upon the 
approval of the prosecuting attorney of the county in which the offerlse is 
committed or upon the approval of the attorney general." 

What is now section 1452 G. C. was, until the recent recodification of the fish 
.and game laws, known as section 1404 G. C., and what is now section 1444 G. C. was 
known as section 1397 G. C. Construing these sections, the Attorney-General, on 
September 21, 1916, in an opinion to the bureau of inspection and supervision of public 
offices (1916 Opin. of Atty.-Gen., Vol. II, p. 1601), said: 

"Where a prosecution is instituted under the fish and game laws of the 
state by a warden or other police officer authorized by law to prosecute, and 
the provisions of section 1397 are not observed, costs incurred therein should 
not be paid from the county treasury." 

Other opinions of the Attorney-General to the same effect are found in 1912 
Atty.-Gen. Ann. Rep., Vol. II, p. 1075, and in Opinions of Atty.-Gen., 1917, Vol. III, 
p. 2362. 

If, however, the prosecution by a warden (or "protector," as he is now called) 
or other public officer, is for an offense under the fish and game laws which was com
mitted in the presence of such protector or other public officer, then clearly the ap
proval of either the prosecuting attorney or the Attorney-General is unnecessary. 

From the statement contained in your letter, we take the fact to be that the 
alleged offense committed by the said W. D. was committed in the presence of the 
protector who instituted the prosecution. The approval of either the prosecuting 
attorney or the Attorney-General was, therefore, not necessary. 

Careful attention has been given to your suggestion that the language in section 
1444 G. C., viz.: 

"Prosecutions by a protector or other public officer for offenses not com
mitted in his presence shall be instituted only upon the approval of the pros
ecuting attorney of the county in which the offense is committed or upon the 
approval of the Attorney-General," 

means this: That the fact of the commission of the offense in the presence of the pro
tector or other public officer authorizes such protector or officer to arrest the defen
dant at such time and without a warrant; but that if the protector or officer does not 
arrest at that time, but goes through the procedure of first filing an affidavit and caus
ing a warrant to be issued, then the prosecution must be upon the approval of either 
the prosecuting attorney or Attorney-General. 

At least two objections are seen to this theory: First, the authority of the pro
tector to arrest upon sight and without a warrant is not given by the provision in 
question at ~11. If it exists in any given case, it exists by reason of some other pro
vision of the statutes, possibly that part of section 1442 G. C. which says: 
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"* * * and he may arrest on sight and without warrant a person 
found violating any such law.'.' 

Secondly, such a theory does violence to the clear intent expressed in section 1444 
G. C., which was to require the prosecuting attorney's or the Attorney-General's 
approval only where the offense was not committed in the protector's presence. 

That part of section 1444 G. C. which we have been considering was enacted for 
a purpose and was doubtless intended to further some policy of administering the 
fish and game laws. What was that policy? Was it a policy with respect to the 
manner of arresting a person found ~iolating the fish and game laws, arrests upon 
warrant being made a mere formal matter (because requiring the precedent approval 
of the prosecuting attorne} or the Attorney-General) than arrests upon sight without 
a warrant? Or was it a policy of safeguarding. the public and the public's money 
from the consequences of ill-advised, unnecessary arrests? 

Upon reflection it seems to me that the statute in question reflects the policy 
last above stated. In this connection attention is called to that part of the opinion 
of the Attorney-General hereinbefore referred to (1916 Opin. of Atty.-Gen., Vol. II, 
p. 1601) which speaks of what is now section 1444 G. C. in the f llowing language: 

"It is quite evident from the foregoing provisions of law that one of the 
purposes, if not the moving purpose, of the legislature in providing for ap
proval by the prosecuting attorney or Attorney-General of prosecutions for 
offenses not committed in the presence of the officer * * * was to pre
vent the institution and the consequent incurring of costs in cases in which 
the facts or the available evidence did not justify such action." 

Answering your question directly, I advise you that where an offense under the 
fish and game laws of Ohio has been committed in the presence of a game protector, 
that officer is, in contemplation of section 1452 G. C. "a person authorized by law to 
prosecute a case under the provisions of this act," it being unnecessary, under such 
circumstances, that such a prosecution have the approval of either the prosecuting 
attorney of the county wherein the offense was committed, or of the Attorney-General. 
If, in such a case, the defendant be acquitted or discharged from custody, the costs 
of prosecution, when properly certified under oath by the justice of peace or other 
magistrate to the county auditor, are payable upon the county auditor's warrant out 
of the county treasury. Section 1452 G. C. 

Respectfully, 
JOHN G. PrucE, 

Attorney-General. 

"857. 

APPROVAL, BOND ISSUE, COLUMBIANA COUNTY, OHIO, IN THE SUM 
OF $9,000. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLUMBus, Omo, December 6, 1919. 
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858. 

APPROVAL, . FINAL RESOLUTIONS FOR ROAD IMPROVEMENTN IN 
HENRY AND ADAMS COUXTIES. 

HoN. A. R. TAYLOR, State Highway Commissioner, Columbus, Ohio. 

Counrnus, Omo, December 6, 1919. 

859. 

APPROVAL, ABSTRACT OF TITLE AXD DEED OF ELSWORTH CLAAR 
TO STATE OF OHIO FOR PART OF LOT No. 14 OF GEORGE STE
VENSON'S HEIRS' SUBDIVISION, RANGE 18, UNITED STATES 
MILITARY LANDS. 

Cou;~rnt:s, Omo, December 6, 1919. 

HoN. N. E. SHAw, Secretary of Agriculture, Columb-us, Ohio. 
DEAR Srn:-I r,m transmitting herewith deed of Elsworth Claar to the state 

of Ohio for a lot approxiniat'ely 42 feet by 125 feet, part of lot No. 14 of George Ste
venson's heirs' subdivision, quarter township 4, township 1, range 18, United States 
military lands. 

The lot conveyed adjoins the state fair grounds, and was pUTchased by the state 
in conformity with authority granted by section 1095-1 (107 0. L. 463). The con
sideration named in the deed is $800.00; but $100.00 of this is being contributed by 
the city of Columbus. 

For your information I may say that the revenue stamp has been omitted from 
the deed because of rulings of the United States treasury department that a stamp 
is not required on conveyances made to the state. 

The deed is to be recorded in the office of the recorder of Franklin county, Ohio, 
and the state is to pay the last half of the 1919 taxes payable in June, 1920. The 
present tenant of the premises is Will Hall, who pays $8.00 per month rent. His rent 
is paid up to and including November 30, 1919, and the state is entitled to the rent 
from December 1, 1919. 

I transmit also abstract of title covering the premises conveyed. In my opinion 
this abstract shows in Elsworth Claar a good and indefeasible title free of all encum
brances except 1919 taxes, though not a perfect record title. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

860. 

APPROVAL, DEFICIENCY BOXDS OF WELLSVILLE CITY SCHOOL 
DISTRICT IX THE SU:\I OF $60,000. 

Indu,strial Commission of Ohio, Columbus, Ohio. 

Cou;~rncs, Omo, December 9, 1919. 



1548 OPINIONS 

861. 

TOWN HALL-TWO-THIRDS :MAJORITY OF ALL BALLOTS CAST AT 
AN ELECTION NOT NECESSARY ON QUESTION OF BUILDING 
OR ENLARGING TOWN HALL AT A GREATER COST THAN 82,000. 

A two-thirds majority of all the bollot.s cast at an election, on the question of build-
ing or enlarging a town h,1ll, at a greater cost than $2,000, is not necessary to carry such 
election. 

COLUMBUS, OHIO, December 9, 1919. 

HoN. GEORGE W. SHEPPARD, Prosecuting Attorney, Portsmouth, Ohio. 
DEAR Srn:-Acknowledgment is made of the receipt of your recent request for 

the opinion of this department, as follows: 

"When a township hall is to be constructed at a greater cost than $2,000, 
and the proposition of corustructing such hall at a greater cost than $2,000is 
submitted to a vote of the people of the township, is a majority vote sufficient 
to authorize the trustees to issue bonds of the township for the purpose of 
constructing said hall or does it require a two-thirds vote? " 

Sections 3260, 3395 and 3396 G. C. a.re pertinent to your inquiry. 
Section 3260 authorizes the township trustees to purchase a site and erect thereon 

a town hall "if a majority of the electors of the township * * * voting at a gen
eral election vote in favor thereof." Under this section the cost of such hall may not 
exceed two · thousand dollars. 

Section 3395 authorizes the erection of a town hall, at a greater cost than is other
wise allowed by law, "upon submission of the question of the erection of such hall to 
the electors of the township." 

Section 3396 further provides the manner of submission of such question and pro
vides: 

"If a majority of all the votes cast at the election are in the affirmative, the 
trustees shall levy the necessary tax." 

The language used in this section leaves ·n,p doubt as to what quantity of ballots 
the affirmative ballots are to be compared with, ~iz., "all the ballots cast." This 
does not require a two-thirds majority. 

It is possible that this section bas been confused with section_ 3402 in the same 
chapter which reads: 

"If at such election two-thirds of the electors of the township and of the 
village voting, vote in favor of such improvement, the trustees of such town
ship and the council of the village shall jointly take such action as is necessary 
to carry out such improvement." 

This section, however, relates to the joint improvement provided for in section 3399 
and not to the election referred to in section 3396 (suprli.). It rather emphasizes the 
lack of a necessity for a two-thirds majority in section 3396, both from its position 
in the chapter and the later enactment of 3402, as well as the different language em
ployed in the two sections. 

You are therefore advised that it is the opinion of the Attorney-General that a 
two-thirds majority of all the ballots cast at an election, on the question of building 
or enlarging a town hall, at a greater cost than $2,000, is not necessary to carry such 
election. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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862. 

ROADS AXD HIGHWAYS-DAY WHEX LIEX OF ASSESS:\IEXT AT
TACHES "CXDER HIGHWAY ACT, 106 O. L., 574, A..."\'D Al.SO UNDER 
HIGHWAY ACT, 107 O. L., 69-DUTY OF DESIGNATING LOCA
TIONS 'WHERE MAINTENANCE AND REPAIR WORK TO BE DONE 
ON HIGHWAYS-SECTIONS 6956-1 AND 6956-la G. C., 108 0. L., 
503, CONSIDERED. 

1. The lien of assessments growing out of proceedings under the so-called Cass h-igh
way act, 106 0. L. 574, attaches on the day that such assessments are approved by the 
township trustees, and the lien of assessments growing out of proceedings under the so
called White-Mulcahy act, 107 0. L. 69, attaches on the day that such assessments are 
approved and confirmed by the county commissioners or township trustees. 

2. The duty of designating locations where maintenance and repair work is to be 
done on highways which the county is directed or authoriaed to maintain and repair by the 
use of iunds mentioned in sections 6956-1 and 6956-Ia G. C., 108 O. L. 503, rests with 
the county commissioners and not with the wunty surveyor. 

COLUMBUS, Omo, December 9, 1919. 

HoN. W. R. WHITE, Prosecuting Attorney, Gallipolis, Ohio. 
DEAR Sm:-Your letter of recent date is received reading as follows: 

"I desire the opinion of your department on two separate questions. 
I have been requested by the county auditor and treasurer to ask your 

department for an opinion as to when the lien attaches on road assessments, 
that is: 

When does the assessment made against the abutting property for the 
purpose of paying a part of the construction cost of an inter-county highway 
constructed under the su~ervision of the state highway department become 
a lien on said property? 

My contention is that the last two or three paragraphs of section 1214 
as found on page 129 of Ohio Laws, Vol. 107, fixes the time when the lien 
attaches. 

The second question I desire to ask your department is: 
Are the commissioners compelled to turn over to the county surveyor all 

of the road repair money to be used and expended by him as he may see fit 
or shall the commissioners retain control of the money and direct the sur
veyor on which roads they desire the repairs to be made. In other words, 
if the surveyor is authorized to repair the roads do the commissioners lose 
control of the money and lose their right to dictate where the money shall be 
expended? " 

Your first question as to the date at which an assessment in connection with the 
state aid highway improvement became a lien, cannot be answered generally, but 
must have reference to the statutes which were in force at the time the improvement 
became a pending proceeding. This latter subject is dealt with in an opinion of this 
department of date April 29; 1918, found in Opinions of Attorney-General for 1918 
at page 624. 

As to the improvements which became pending proceedings on and after June 
28, 1917, the answer to your first question is comparative.y simple, since the statutes 
in point are sections 1214 and 1216 as amended in 107 0. L. pages 129, 130. Section 
1214 because of its length need not be here quoted in full. It makes provision as to 
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the shares to be borne by the county, township and property owners concerned in a 
state aid highway improvement, and specifies the steps to be taken by the county 
commissioners or township trustees as the case may be, in connection with the asess
ment against the adjoining lands. Briefly, these steps embrace the making of a ten
tative apportionment by the county surveyor, the filing of such apportionment with 
the county commissioners or township trustees; publication of notice that such appor
tionment has been made; opportunity to property owners to object to the apportion
ment, and hearing by the commissioners upon such apportionment with the right of 
said commissioners to make such change in the apportionment as they find just 
and equitable. The last sentence of said section is: 

"Such assessments when so approved and confirmed shall be a lien on the 
land chargeable therewith." 

Section 1216, among other things, provides that the assessments shall be certified 
to and placed by the county auditor upon a special duplicate to be collected as other 
taxes, etc. Very plainly, by the provisions of the last sentence of section 1214 as 
above quoted, the assessments become a lien upon the date on which they are approved 
and confirmed by the county commissioners. 

The answer to your first question, so far as it concerns assessments made in con
nection with improvements which became pending proceedings under the so-called 
Cass highway act is not so readily arrived at. The sections of the Cass law which 
relate to assessments are applicable to proceedings which became pending proceed
ings between the first Monday in September, 1915, and the 28th day of June, 1917. 

Section 1214 as it appeared in said Cass law (106 0. L. 637), after providing for 
the percentages to be born_e by the county, township and property owners, recited: 

"* * • The township trustees shall apportion the amount to be paid 
by the owners of the abutting property according to the benefits accruing to 
the owners of the land so located. At least ten days' notice of the time and 
place of making such apportionment shall be given to the persons affected 
thereby, and an opportunity given them to be heard. The township trus
tees shall cause a notice to be served upon the abutting property owners, 
stating the time and place for hearing on the apportionment and the amount 
to be paid by each abutting property owner. In case any of the abutting 
property owners are non-residents, such notice shall be given by one publi
cation in some newspaper of general circulation in the county. If the im
provement lies in two or more townships, the amount to be paid by each, 
shall be apportioned according to the number of lineal feet of the improve
ment lying in each township." 

Section 1216 as it appeared in the Cass law (106 0. L. 638) reads as follows: 

"The township trustees shall certify the assessments so made to the 
county auditor, who shall place them upon the tax duplicate against the sev
eral properties benefited as show-ti by said assessment list. The county treas
urer shall collect such assessments in the same manner as other taxes are col
lected. The township trustees shall pay to the county the portion of the 
cost and expense apportioned to the township, in the same manner as other 
claims against the township are paid." 

We are thus left without any exact statement in the statutes themselves as to 
when the assessment should actually become a lien. However, we are not without 
judicial authority which by analogy furnishes an answer to your inquiry. 
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In the case of Cattell vs. Putnam, 73 0. S. 147, the supreme court had occasion 
to consider the question of the time at which the lien of an assessment under the 
then existing ditch statutes attached to affected lands. The supreme court, in the 
course of the opinion, makes a brief abstract of the county ditch statutes; and it will 
be seen that those statutes do not in terms fix the date at which the lien attached. It 
will be noted also that the statutes provided for a preliminary apportionment before 
the time set for letting the work. The fact that such preliminary apportionment 
was provided for gave rise to the claim which was being made in the case that the 
lien attached when the preliminary apportionment was approved. However, the 
supreme court called attention to and quoted the provisions of section 4479 of the 
Revised Statutes as follows: 

"When the working sections of the improvement are let, as hereinbe
fore provided, and the costs and expenses of location and construction, and 
all compensation and damages are ascertained, the commissioners shall meet 
and determine in what time and in what number of assessments they will 
require the same to be paid, and order that the assessments, as made by 
them, be placed on the duplicate accordingly, against all the lots or lands, or 
corporate roads or railroads assessed, and they shall also determine whether 
they will issue bonds to pay such costs and expenses." 

The conclusion of the supreme court as set out in the syllabus is as follows: 

"An assessment for a county ditch is not made by the county commis
sioners until it is ordered by them to be placed on the duplicate against the 
lots or lands or corporations or railroads assessed as provided by section 
4479 of the Revised Statutes." 

Another case which may be mentioned, arising under the same ditch statutes as 
those just referred to, was th2.t of Larkey vs. Sheriff, 33 W. L. B. 38. The report 
of that case shows that in connection with ditch proceedings pending before them, 
certain county commissioners on February 2, 1886, made a finding to the effect that 
assessments be placed on the special duplicate, etc., and that on February 16, 1886, 
plaintiff delivered to defendant his warranty deed <lated February 13, 1886, for the 
affected premises, and at the time of delivery of said deed no part of the ditch had been 
constructed and neither of the parties had any actual knowledge of the location. The 
common pleas court found as its conclusion of law that the ditch assessment became 
a valid lien on February 2, 1886, "and that on both February 13th, and February 
16th, 1886, it was an encumbrance against the real estate in the petition described." 

The report of the case further shows that the circuit court affirmed the judgment 
of the court of common pleas, and that the supreme court on January 15, 1895, af
firmed the judgment without report. 

The principles embodied in the two cases cited would seem to be fully applicable 
to sections 1214 and 1216 as they existed in the Cass law, with the result that it is to 
be concluded that the lien of an assessment under those sections attaches on the date 
that the township trustees approve the assessments. This conclusion is not affected 
by the fact that the further duty rests with the township trustees of ce1tifying the 
assessments to the county auditor; because it is quite evident that such action is to 
be considered as a mere ministerial duty on the part of the trustees, and hence is not 
to be treated as a jurisdictional step in the perfection of the lien. See Otte vs. State_ 
9 C. C. (N". S.) 293; 19 0. C. D. 203. 

The assessment statutes as they existed before the passage of the Cass act were 
quite similar to their form as appearing in the Cass act; so that it is believed that the 
foregoing discussion will serve to answer fully your inquiry, although, as above noted, 
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the exact form of the statutes as applicable to a given proceeding must be considered 
in determining the date at which the lien attaches. 

In your second question you refer to "road repair money;" and from the nature 
of your inquiry, it is assumed that you refer to the proceeds of the levy which has 
been heretofore authorized by section 6956-1. That section was amended and sup
plemented at the recent session of the general assembly, and its new form set forth 
in sections 6956-1 and 6956-la (108 0. L. 503) is as follows: 

"Sec. 6956-1. After the annual estimate for the county has been filed 
with the county commissioners by the county surveyor,:and the county com
missioners have made such changes and modifications in said estimate as 
they deem proper, they shall then make their levy for the purpose set forth 
in said estimate, upon all the taxable property of the county not exceeding 
in the aggregate two mills upon each dollar of the taxable property of said 
county. Such levy shall be in addition· to all other levies authorized by 
law for said purpos_es, but subject, however, to the limitations upon the com
bined maximum rate for all taxes now in force. The provisions of this sec
tion shall not, however, prevent the commissioners from using any surplus 
in the ge.11eral fun,ds of the county for the purposes set forth in said estimate. 

Sec. 6956-la. The board of county commi;ssioncrs of each county shall 
provide annually by taxation an adequate fund for the maintenance and repair 
of improved county highways. Such fund shall be provided bylevies made under 
sections 6926, 6927 and 6956-1 of the General Code and the several sections 
amendatory thereof or supplementary thereto. The maintenance and re
pair fund so provided shall r:.ot be less than one hundred dollars for each 
mile of improved county highway within the county. Such levy or levies 
for maintenance and repair purposes shall be separately set forth in the an
nual budget of the county commissioners presented to the budget commis
sion, and the maintenance and repair levies so made by the county commis
sioners pursuant to the provisions of th.is section shall be preferred levies as 
against any other levies made by the commirnioners for county road pur
poses. Should the budget commission of :any county be unable, by reason 
of the limitations of Jaw, to allow all of the road levies made by county com
missioners, such reductions as are necessary therein shall be first made in levies 
other than those for maintenance and repair purposes made under the pro
visions of this section. The fund produced by such levy or levies for main
tenance and repair purposes shall not be subject to tianEfer by order of court 
or otherwise and shall be used solely for the maintenance and repair of the 
improved county roads within the county. The provisions of this section 
shall not prevent the county commissioners from using any other available 
road funds for the maintenence and repair of improved county roads." 

Your inquiry as to whether the expenditure of the accrnals of such levy is to be 
made under the direction of the county surveyor or of the county commissioners doubt
less arises through consideration of certain broad provisions of the duties of the county 
surveyor. As to that officer, it is noted that section 7184 opens with the statement: 

"The county surveyor shall have general charge of the construction, re
construction, improvement, maintenance and repair of all bridges and high
ways within his county under the jurisdiction of the county commissioners." 

Section 719 2 provides in part: 

"The county surveyor shall supervise the construction, reconstruction, 
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improvement, maintenance and repair of the highways, bridges and culverts 
under the jurisdiction of the county commissioners." 

Section 2792, in referrini to the county surveyor, contains the statement: 

"He shall prepare all plans, specifications, details, estimates of cost, and 
submit forms of contracts for the construction or repair of all bridges, culverte, 
roads * * * constructed under the authority of any board within and 
for the county." 

However, in contrast to the provisions just quoted, there are other statutory 
provisions which leave no doubt that the primary duty of directing the expenditure 
of the proceeds of the levy above authorized rests with the county commissioners; 
among which provisions may be noted the following: 

The last sentence of section 6956-1 and the last sentence of section 6956-la above 
quoted are to the effect that the provisions of said respective sections shall not pre
vent the county commissioners "from using other available road funds for the main
tenance and repair of improved county roads." 

Section 2788-1 as recently enacted (108 0. L. 497) after making reference to 
road maintenance and repair work under the supervision of the county surveyor, states 
that: 

"The county surveyor when authorized by the county commisswners, 
shall appoint a maintenance supervisor or supervisors to have charge of the 
maintenance of improved highways within a district or districts established 
by the commissioners and surveyor and containing not less than ten miles 
of improved county roads. Such maintenance supervisor shall act under the 
direction of the county surveyori and the county surveyor, when author
ized by the county commissioners, shall establish a patrol or gang system 
of maintenance under the direct charge of such sup,ervisor. The compen
sation of such supervisor shall be fixed upon a per diem basis by the county 
commissioners and shall be paid out of the road repair or comity road fund 
upon the approval of the county surveyor." 

Section 7198 provides that: 

"The county surveyor may when authorized by the county commis
sioners employ such laborers and teams, lease such implements and tools and 
purchase such material as may be necessary in the construction, reconstruc
tion, improvement, maintenance or repair of roads, brid!tes and culverts by 
force account." 

Section 7200 authorizes the county commissioners to purchase machinery, tools 
and equipment for use in road maintenance and repair-the cost to be paid out of 
the road funds of the county. 

Section 7203 permits the county commissioners or the county surveyor when au
thorized by the county commissioners to make purchase of road material, etc., from public 
institutions: · 

Section 7214 reads in part: 

"The county commissioners or township trustees may contract for and 
purchase material as is necessary for the purpose of constructing, improv
ing, maintaining or repairing any highways, bridges or culverts within the 
county * * *" 

17-Vol. II-A. G. 
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The foregoing references make plain that there is no conflict beteeen the statutes 
relating to county commissioners and those prescrib~ the duties of the county 3Ur
veyor. On the one hand, direct authority is conferred on the county commissioners 
to purchase machinery, equipment and material, and qp the other hand, the county 
surveyor is without authority to make purchases or employ teams and labor without 
the previous authorization of the county commissioners. In this situation, it nec
essarily follows that power is lodged in the commissioners to say where the material 
will be used and where the laborers will be employed; for otherwise the commissioners 
might refuse to purchase material or to authorize the county surveyor to employ teams 
and laborers, etc. The various statutes quoted with reference to the county sur
veyor plainly indicate that the range of his activity is confined to taking charge and 
supervision of repair and maintenance work after such work has been provided for 
and ordered by the county commissioners. 

Two other statutes lending strong support to the conclusion just stated are sec
tions 7464 and 7467. Subdivision (b) of section 7464 reads: 

"* * • (b) County roads shall include all roads which have been 
or may be improved by the county by placing brick, stone, gravel or other 
road building material thereon, or heretofore built by the state and not a 
part of the inter-county or main market system of roads, together with such 
roads as have been or may be constructed by the township trustees to conform 
to the standards for county roads as fixed by the county commissioners, and 
all such roads shall be maintained by the county commissioners.'' 

The first sentence of section.7467 reads: 

'The state, county and towpship shall each maintain the_ir respective 
roads as designat.ed in the classification hereinabove set forth; provided, how
ever, that either the county or township may, by agreement between the 
county commissioners and townJlhip trustees, contribute to the repair and 
maintenance of the road under the control of the other.". 

Specific answer to your two questions may there ore be found in the following 
summary: 

(1) The lien of assessments growing out of proceedings under the so-called Cass 
highway act (106 0. L. 574) attaches on the day that such assessments are approved 
by the township trustees, and the lien of assessments growing out of proceedings under 
the so-called White-Mulcahy act (107 0. L. 69) attaches on the day that such assess
ments are approved and confirmed by the county commissioners or township trustees. 

(2) The duty of des gnating locations where maintenance and repair work is to 
be done on highways which the county is directed or authorized to maintain and re
pair by the use of funds mentioned in sections 6956-1 and 6956-la G. C. (108 0. L. 
503), rests with the county commissioners and not with the county surveyor. 

Respectfully, 
JOHN G. PrucE 

Attorney-General. 

https://designat.ed
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863. 

INHERITANCE TAX LAW-EXEMPTIONS APPLICABLE TO SHARES 
OF THE INDIVIDUAL SUCCESSORS AND NOT TO ESTATE AS A 
WHOLE-FEES AND COSTS PAYABLE OUT OF TAXES COLLECTED. 

I. The exemptions of the inheritance tax law apply to the shares of the individual 
successors, and not to the estate as a whole. 

2. Fees and costs charged and incurred in inheritance tax proceedings are payable 
out of the taxes collected. 

COLUMBUS, Oaro, December 9, 1919. 

HoN. RoBERT B. McMULLEN, Prosecuting Attorney, Hillsboro, Ohio. 
DEAR Srn:-You submit for the opinion of this department the following ques

tions: 
"I. Under section 5334 General Code, do the exemptions referred to 

apply to the estate as a whole or do they apply to the succession passing to 
each person? For example, under sub-paragraph 2 of section 5334 G. C., if 
an estate valued at $15,000.00 passes to five heirs, one of whom received 
$5,000, and the other four receive $2,500 each, will the exemption of $3,500 
apply to the entire estate of $15,000 or does it apply to the share received 
by each individual heir? 

2. Are the fees and costs payable from the estate? " 

In reply to your first question, you are referred to the following provisions of the 
inheritance tax law: 

"Sec. 5331. . As used in this subdivision of this . chapter:

1. The words 'estate' and 'property' include everything capable of 
ownership, * • * which passes to any one person * * * from any 
one person, whether by a single successidn or not. 

Sec. 5334. * * * Successions passing to other persons shall be sub
ject to the provisions of said section to the extent only of the value of the 
property transferred above the following exemptions: • * *." 

These provisions suggest that the particular exemptions are to be subtracted 
from the amount passing from the decedent to a given person. Assuming, as you 
apparently assume, that all the successors. to the estate referred to by you belong in 
the second class with respect to the exemptions, there would be but one taxable suc
cession in the estate, Q.amely, that of $5,000.00, the tax on which would be one per 
cent. of $1,500.00, or $15.00. The other successions being less than the exemption of 
$3,500.00 would not be taxable. 

Your second question is answered by section 5348-10 of the law. 

"Sec. 5348-10. Such fees as are allowed by law to the probate judge for 
services performed under the provisions of this subdivision of this chapter, 
shall be fixed in each case and certified by him on the order fixing the taxes, 
together with the fees of t'he sheriff or other officers and the expenses of the 
county auditor. The county auditor shall allow such fees and exp~ses out 
of said taxes when paid and credit the same to such fee funds, apd draw his 
warrants on the treasurer in favor of the officers personally entitled thereto, 
payable from such taxes, as the case may require." 

This is a full provision for the taxation and payment of fees incurred in the ju-

https://3,500.00
https://1,500.00
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https://15,000.00
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dicial proceeding to assess the tax. The official fees of the county auditor and the 
county treasurer, which of course are not in the nature of "costs," are provided for 
by sections 2624-1 and 2685-1 G. C. as enacted. 

Under all these circumstances, the (ees charged and costs incurred are to be pay
able out of the taxes collected, and not out of the estate. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

864. 

CORONER-WITHOUT AUTHORITY TO HOLD INQUEST UNDER SEC
TION 921 G. C. UNLESS DEATH OCCURRED AT A MINE OR UNDER 
SECTION 2856 G. C. THERE IS REASON TO BELIEVE DEATH WAS 
CAUSED BY UNLAWFUL MEANS. 

The coroner is without authority to hold an inquest under section 921 G. C. unless 
death occurred at a mine, or under section 2856 G. C. unless he has substantial reaason 
for believing or surmising that death was caused by unlawful means. 

CoLUMBus, OHio, December 9, 1919. 

HoN. LLOYD S. LEECH, Prosecuting Attorney, Coshocton, Ohio. 
DEAR Srn:-Your letter of re<;ent date inquiring whether or not the coroner of 

your cou,nty should hold an inquest over the body of one B. M., late of your county 
was duly received. 

The statutes of this state imposing duties upon the coroner with respect to 
inquests over the body of deceased persons are sections 921 and 2856 G. C. 

The former section provides for the holding of an inquest upon the body of a 
person whose death occurred at,a mine, but since your letter discloses that decedent's 
death did not occur at a mine, but was the result of an injury which had been received 
at a mine sometime prior thereto, that section has no application to the present in
quiry. The la.tter section provides that the coroner shall hold an inquest when in
formed that the body of a person whose death is supposed to have been "caused by 
violence" has been found within the county, and that he shall proceed to inquire how 

t.he deceased came to his death, etc. 
In State vs. Bellows, 62 0. S. 307, the court held that death is supposed to have 

been caused by violence within the meaning of the section just referred to, whenever 
the coroner has substantial reason for believing or surmising that death was caused 
by unlawful means. In the opinion, at page 310, the court, after stating that the 
inquest is intended to aid in the detection of crime and in the punishment of thoae who 
perpetrated it, said: 

"A death 'ca;µ,sed by violence' is a death caused by unlwaful means, such 
as usually calls for the punishment of those who employ them. * * * 

· 'Death is supposed to have been caused by violence whenever from such ob
servation as he may be able to make, and from such information as may come 
to him, the coroner is for reasons of substance led to surmise or think that 
the death has been so caused." 

In 1914 Annual Report of the Attorney-General, Vol. II, page 1529, it was held 
that death by accidental drowning is not a death caused by violence, so as to justify 
the coroner in holding an inquest under authority of section 2856 G. C. 
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In 1913 Annual Report of the Attorney-General, Vol. II, page 1281, it was said: 

"The coroner * * * can only hold an inquest when he knows or has 
good reason to suspect that death has been caused by violence, by the use of 
unlawful means. 

He would not be authorized to hold an inquest over a body of a person 
whose death was caused by railroad accident, or by accident in a factory, if 
the accident was not caused by unlawful means, or if there was no reason to 
suspect that it was caused by unlawful means. 

An inqu.est would not be authorized where d11ath was caused by or re
sulted from disease, such as asthma; pneumonia, bronchitis, still born, starved 
to death, tuberculosis, and other similar diseases. 

In order to hold an inquest it must be a death by violence, and not a 
natural or mere accidental death. An accidental death without reasonable 
ground to believe that it was caused by unlawful means, would not authorize 
an inquest." 

In 1918 Opinions of the Attorney-General, Vol. II, page 1226, it was held 
that if there was ground for a suspicion that death was caused by "criminal negligence 
or violence" an inquest should be held. Citing 1905 Annual Report of the Attorney
General, page 125. 

You are therefore adv~sed that ,s~ction 921 G. C. has no application to the facts 
stated in your letter, and, also that the coroner is without authority to hold an inquest 
under section 2856 G. C. unless the death of Mr. M. was "caused by violence," as that 
phrase has been defined in the authorities above referred to, which, I gather from your 
letter, is not the case. However, if the coroner is, for reasons of substance, led to 
believe that death was "caused by violence," an inquest should be held, and for such 
service he would be entitled to the regular fees in such cases. 

Respectfully, 
JOHN G. PRJCE, 

Atlomey-Genernl. 
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865. 

APPROVAL, ABSTRACT OF TITLE TO CERTAIN LANDS IN TOWNSHIP 
OF ATHENS, ATHENS COUNTY, TO BE TRANSFERRED TO STATE 
OF OHIO. 

COLUMBUS, OHIO, December 9, 1919. 

Ohio Board of Administration, Columbus, Ohio. 
GENTLEMEN :-I have made an examination of an abstract submitted to me, 

certified by R. W. Finsterwald, Athens, Ohio, November 1, 1919, and supplemented 
by him by letter with enclosures, dated December 8, 1919, with reference to the 
title to the following described premises: 

Situate in the townsh~p of Athens, in the oounty of Athens, and state 
0£ Ohio, and in the city ,of Athens, to-wit: Outlots numbered ninety-one 
(91), ninety-two (92), ninety-three (93), ninety-five (95), ninety-six (96) 
and ninety-seven (97) ; al9o all that part of outlots numbered eighty-nine 
(89), ninety (90), ninety-eight (98) and ninety-nine (99), lying on the 
south side of the fence, now in use along the south side of the old canal 
bed, as shown and indicated upon the survey of said premises made by S. 
H. Hibbard, surveyor, and dated December 3 to 7, 1915, and containing 
thirty-eight (38) acres more or less, as shown by said survey. 

I find it somewhat difficult to trace the chain of title to said premises in the 
early transfers as shown by the abstract. H,owever, by the transfer of Moses 
Arnold and wife to- Henry B. Lindley, September 27, 1854, as shown on page 67 
of said abstract, and various transfers previous to this date, as shown in the ab
stract, the said Henry B. Lindley acquired the title to all the property included in 
the above description, and from this time the title can be definitely traced. 

The abstract is somewhat complicated because ,of the various leases which were 
granted by the Ohio University. However, in my opinion, whatever imperfections 
there may be in this respect are cured by the governor's deed to William A. Moore, 
Trustee, dated March 23, 1917, made in pursuance of an act of the General Assem
bly of the state of Ohio entitled: "An act authorizing the conveyance of lands 
held under leases from the Ohio University" passed April 19, 1883. 

According to the abstract, a mortgage given by C. T. Arms and wife to Henry 
B. Lindley, June 9, 1856 for $240.00, as shown on p. 73, has not been releas~d. 
Also a mortgage of C. T. Arms and wife given to Henry B. Lindley, dated January 
27, 1858, for $216.25, has not been released (p. 74). However, the court proceed
ings as shown on p. 76 indicate that these mortgages should be released. 

On p. 79 the mortgage given by John B. Paul to Henry B. Lindley on May 1, 
1862, for $700.00 is not released upon the record. 

However, I am of the opinion that because of the lapse ,of time since the right 
of action of the mortgagees would have accrued, they would be barred by the 
statute of limitations from claiming any interest in the premises described. I base 
my opinion in this respect upon the following cases: 

51 0. s. 240. 
67 0. s. 316. 
16 0. C. C. (n. s.) 427. 

I am further of the opinion that said abstract shows a good and sufficient 
title to said premises to be in the name of John Finsterwald at the date of said 
abstract, subject to taxes for the year 1919, which are a lien upon said premises. 
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Said abstract does not show that any examination was made of the records of 
any of the United States courts. 

I have also examined a det!d submitted for approval, wherein John Finsterwald 
and Mary Finsterwald, his wife, are named as grantors, and the state of Ohio is 
the grantee; consideration $10,000.00; executed November 1, 1919. I am of the 
opinion that said deed is sufficient to convey the title of said John Finsterwald to 
the premises above described, to the state of Ohio when properly delivered. The 
proper amount of documentary stamps should be placed upon said deed and can
celled. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

866. 

APPROVAL, BOND ISSUE, HARLEM TOWNSHIP RURAL SCHOOL DIS
TRICT, DELAWARE COUNTY, OHIO, IN THE SUM OF $2,500.00. 

I11d11strial Commission of Ohio, Colu111b11s, Ohio. 

COLUMBUS, OHIO, December 10, 1919. 

867. 

APPROVAL, BOND ISSUE, CITY OF NEWARK, OHIO, IN THE SU:\1 OF 
$15,377.80. 

Industrial Commissioll of Ohio, Cofo111b11s, Ohio. 

COLUMBUS, OHIO, December 10, 1919. 

868. 

APPROVAL, CERTIFICATE OF AMENDMENT, ARTICLES OF INCOR
PORATION, THE CLEVELAND NATIONAL FIRE INSURANCE C0M
PAN'Y-SUPPLDIEN'TAL TO OPINION NO. 539, AUGUST 4, 1919. 

COLUMBUS, OHIO, December 11, 1919. 

HoN. HARVEY C. SMITH, Secretary of State, Columb11s, Ohio. 
DEAR Sm :-The certificate of amendment to the articles of incorporation of 

The Oeveland National Fire Insurance Company, with my approval endorsed 
thereon, is returned herewith. 

The amendment is in oonformity with Opinion No. 539 rendered to your de
partment on August 4, 1919. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

https://15,377.80
https://2,500.00
https://10,000.00
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869. 

APPROVAL, BOND ISSUE, DELAWARE COUNTY, OHIO, IN THE SUM 
OF $18,000.00.

fodustrial Commission of Ohio, Columbus, Ohio. 

CoLUMBus, Omo, December 21, 1919. 

870. 

APPROVAL, BOND ISSUE, VILLAGE OF CELINA, IN THE SUM OF 

Industrial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, OHIO, December 21, 1919. 

871. 

APPROVAL, ARTICLES OF INCORPORATION OF THE UNITED STATES 
POSTAL FIRE INSURANCE COMPANY OF CINCINNATI, OHIO. 

CoLUMBUS, OHIO, December 15, 1919. 

HoN. HARVEY C. SMITH, Secretary of State, Columbus, Ohio. 
DEAR Sm :-The articles of incorporation of The United States Pos-tal Fire 

Insurance Company of Cincinnati, Ohio, are herewith returned with my certificate 
of approval endorsed thereon. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

872. 

APPROVAL, BONDS OF FRANKLIN TOWNSHIP RURAL SCHOOL DIS
TRICT IN THE SUM OF $1,500.00. 

I11d11strial Commission of Ohio, Columbus, Ohio. 

COLUMBUS, Omo, December 15, 1919. 

873. 

APPROVAL, BONDS OF HOCKING COUNTY IN THE SUM OF 
$31,389.62. 

Industrial Co111111issioii of Ohio, Columbus, Ohio. 

CoLUMBUS, Omo, December 15, 1919. 

https://31,389.62
https://1,500.00
https://18,000.00
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874. 

APPROVAL, DEFICIENCY BONDS OF GALION CITY SCHOOL DIS
TRICT IN THE SUM OF $32,000.00. 

l11dustrial Commission of Ohio, Col11111bus, Ohio. 

CoLUMBus, Oa10, December 15, 1919. 

875. 

APPROVAL, BONDS OF THE VILLAGE OF ST. CLAIRSVILLE IN THE 
SUM OF $65,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLUMBUS, Omo, December 15, 1919. 

876. 

APPROVAL, BONDS OF THE VILLAGE OF NORTHFIELD, SUMMIT 
COUNTY, OHIO, IN THE SUM OF $2,000.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLUMBUS, Omo, December 15, 1919. 

877. 

APPROVAL, BOND ISSUE, LISBON VILLAGE SCHOOL DISTRICT IN 
THE SUM OF $4,000.00. 

Industrial Commission of Ohio, Cofo111b11s, Ohio. 

CoLUMaus, OHIO, December 15, 1919. 

https://4,000.00
https://2,000.00
https://65,000.00
https://32,000.00
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878. 

APPROVAL, :NINE LEASES, LAND AND WATER HOLDINGS OF THE 
STATE. 

CoLUMBUS, Omo, ·December 17, 1919. 

HoN. JoHN I. MILLER, Superintendent of Public Works, _Colmnbus, Ohio. 
DEAR SIR :-I have your letter of December 2, 1919, in which you enclose, 

among others, the folowing leases, in triplicate, for my approval : 

Land Leases. Valuation. 
To C. E. Wheeler, Orchard Island, Ohio, for dock landing 

and yard purposes, the water front and· state land that lies 
along the westerly side of lot No. 137, Indian Lake, Ohio__ $200 00 

To I. M. Foster, A. A. Wolfe and Chas. R. Kirch of Athens, 
Ohio, for cottage residence and dock landing purposes two 
pieces of state land and the water front containing in all 
17,555 square feet in the S. E. quarter of section 28, Town. 
17, Range 18, at Buckeye Lake, Fairfield county, Ohio______ 1,100 00 

To S. H. Beadle, Newark, Ohio, for building and other business 
purposes, a portion of the abandoned North Fork Feeder to 
the Ohio canal in the city of Newark, Licking County, Ohio_ 600 00 

To the City of Troy, Ohio, for driveway and railroad switch, a 
portion of the berme embankment of the Miami and Erie 

C canal that lies between Market and Walnut streets, Troy, 

Ohio ----------------------------------------------------- 667 00 
To ,v. Schulenberg, New Bremen, Ohio, for business purposes, a 

portion of the Miami and Erie canal land in the village of 
New Bremen, Auglaize County, Ohio______________________ _ 400 00 

Water Leases. Annual Rental. 
To St. Mary's Steam Laundry, for use steam boiler and washing 

machinery. Inserting a one inch pipe in Miami and Erie 
canal near lock No. 13, Loramie Summit, Ohio_____________ 24 00 

To The Massillon Electric and Gas Co., Massillon, Ohio, for use 
of water for condensation and industrial purposes inserting 
a 15 inch pipe in Ohio and Erie canal at Massillon, Ohio____ 1,200 00 

To The American Straw Board Co., Tippecanoe City, Ohio, for 
use of water for steam inserting a 6 inch pipe in Miami and 
Erie canal at Tippecanoe City, Ohio______________________ 864 00 

To The American Agricultural ·chemical Company, of Cincinnati, 
Ohio, for use of water for wash tower inserting a 3 inch pipe 
in the Miami and Erie canal at St. Bernard, Ohio__________ 216 00 

I,_ have carefully examined said leases, find them correct in form and legal, and 
am therefore returning the same with my approval endorsed thereon. 

Respectfully, 
JOHN G. PRIO:, 

Attorney-General. 
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879. 

APPROVAL, BOND ISSUE, VI~AGE OF LISBON IN THE SUM OF 
$14,450.00. 

Industrial Commission of Ohio, Columbus, Ohio. 

CoLUMBUS, OHIO, December 18, 1919. 

880. 

APPROVAL, FINAL RESOLUTIONS FOR ROAD IMPROVEMENTS 1N 
CHAMPAIGN AND WYANDOT COUNTIES. 

HoN. A. R. TAYLOR,· State Highway Commissioner, Columbus, Ohio. 

COLUMBUS, OHio, December 18, 1919. 

881. 

APPROVAL, FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN 
LORAIN COUNTY, OHIO. 

HoN. A. R. TAYLOR, State Highway Commissioner, Col!tmbus, Ohio. 

CoLUMBUS, OHIO, December 20, 1919. 

882. 

APPROVAL, DEFICIENCY BONDS, CITY OF WELLSTON, IN THE 
SUM OF $5,344.08. 

Industrial Commissio,~ of Ohio, Columbtu, Ohio. 

CoLUMBUS, OHio, December 22, 1919. 

https://5,344.08
https://14,450.00
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883. 

APPROVAL, LEASE TO CANAL LANDS, AKRON, OHIO, TO THE STAR 
PLANING MILL COMPANY. 

COLUMBUS, Omo, December 22, 1919. 

HoN. JOHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR SIR :-I have your letter of December 22, in which you enclose lease, in 

triplicate, for my approval, as follows : 

Valuation. 
To The Star Planing Mill Company, canal lands in the city of 

Akron, Ohio --------------------------------------------- $14,400 00 

I have carefully examined said lease, find it correct in form and legal, and am 
therefore returning the same with my approval endorsed thereon. 

It is noted that the above lease is to a corporation, namely, The Star Planing 
Mill Company. This lease is not accompanied by the usual certificate of authority 
on the part of corporation officers to execute. However, I do not regard this as 
at all vital so far as the interests of the state are concerned, and am only calling 
your attention to it so .that the lease may be completed in accordance with your 
usual practice. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

884. 

'CORPORATIONS-PAR VALUE OF SHARES OF CAPITAL STOCK MAY 
BE INCREASED OR REDUCED UNDER SECTION 8719 G. C. BY IN
CREASING OR DECREASING NUMBER OF SHARES INTO WHICH 
CAPITAL STOCK DIVIDED, PROVIDED AUTHORIZED CAPITAL 
STOCK IS NOT INCREASED OR DIMINISHED-PAR VALUE OF 
SHARES MAY BE REDUCED UNDER SECTION 8700 G. C. 

The par value of the shares of capital stock of corporations organized under 
the general corporation laws of this state, may be i1icreased or reduced in the ex
ercise of the power conferred upon such corporations by section 8719 G. C. to 
amend their articles of incorporation so as to increase or decrease the number of 
shares into which their capital stock is divided, provided the authorized capital 
stock of the companies is not increased or diminished thereb:y; and the par value 
of shares may also be reduced under section 8700 G. C. governing the reduf tion of 
capital stock. 

COLUMBUS, OHIO, December 23, 1919. 

HoN. HARVEY C. SMITH, Secretary of State, Columbus, Ohio. 
DEAR SIR :-Your letter of recent date inquiring whether a domestic corpora

tion has authority under section 8719 G. C. to change the par value of its shares 
by amending its articles of incorporation, was duly received. 

The statute referred to, so far as pertinent to your inquiry, provides that a 
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corporation organized under the general corporation laws of this state may amend 
its articles of incorporation: 

'·So as to increase or decrease the number of shares into which its 
capital stock is divided; to provide for preferred stock, or dispense with 
unissued preferred stock; to change unissued common stock to preferred 
stock, within the limits permitted by law; to change unissued preferred 
stock to common stock; to add any or all of the provisions permitted by 
sections 8668 and 8669 of the General Code, or to make new provisions of 
such nature with respect to newly authorized preferred stock; or to 
amend or eliminate such provisions as to unissued preferred stock; or 
to add to the articles anything omitted from, or which lawfully might have 
been provided for originally, or to take out of the articles any unnecessary 
provisions or provisions which might lawfully have been omitted from 
them originally. But the authorized capital stock of a corporation shall 
not be increased or diminished by such amendment." 

The general rule is that a corporation cannot increase or reduce the amount 
of its capital stock, or the number or par value of its shares, without warrant of 
statutory authority (2 Oark & Marshall, Corps. pp. 1272 et seq., and 1302; 1 Cook, 
Corps. sections 281, 290; Cook, Stock & Stockholders, section 290; Beach, Corps. 
section 468; 5 Fletcher, Corps. section 3473), and then only in the mode and sub
ject to the limitations or restrictions prescribed by the statute which confers the 
authority (5 Fletcher, Corps., sections 3460, 3471). 

The authority conferred upon corporations by section 8719 G. C. to increase 
or decrease the number of shares into which its capital stock is divided, subject 
to the limitation or restriction that the company's authorized capital stock shall not 
be increased or diminished thereby, warrants the company in either increasing the 
number of shares of capital stock and making a corresponding reduction in their 
par value (as where the number of shares is doubled and the par value of each 
share is reduced one-half), or in reducing the number of its shares and making a 
corresponding increase in their par value (as where the number of shares is de
creased one-half and the par value of each share doubled). In neither case would 
there be an increase or reduction in the amount of the company's authorized capital 
stock. Indeed, the only way in which the power to increase or decrease the num
ber of shares could be exercised, without effecting an increase or reduction in 
authorized capital stock, would be to either increase or reduce the number of 
shares and change the par value of the shares to such an amount which, when 
multiplied by the total number of new shares, would produce a result equal to the 
amount of the company's authorized capital stock. Any other method of exer
cising the power would result in either increasing or decreasing the company's 
authorized capital stock-a result which the statute expressly forbids. 

In the event it is desired to increase or reduce the amount of authorized cap
ital stock, companies subject to the general corporation laws must proceed under 
sections 8698 and 8700 G. C.-the former governing the increase, and the latter 
the reduction. Of course, if the original articles of incorporation do not provide 
for preferred stock, and it is desired to increase the authorized capital stock by 
issuing preferred stock, the company must, in addition thereto, also amend its 
articles so as to provide for the new class of stock. See section 8698, fifth para
graph. 

In 1911-12 Annual Report of Attorney-General, Vol. I, p. 126, it was held that 
a domestic corporation was not authorized by section 8719 G. C. to change the par 
value of its shares, but since that opinion was rendered the statute has been 
amended so as to empower the company to increase or decrease the number of 
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shares into which its capital stock is divided, provided the authorized capital stock 
is not increased or diminished thereby. As already pointed out, the only way in 
which the number of shares into which the company's capital stock is divided can 
be increased or diminished without increasing or diminishing its authorized capital 
stock, would be to either increase the number of shares and make a reduction in 
their par value, or reduce the number of shares and make an increase in their par 
value. 

The only other general statute authorizing a change in the par value of shares 
is section 8700 G. C., which provides that a corporation may reduce the amount of 
its capital stock and the nominal value of its shares. The change is effected, not 
by amending- the articles under section 8719 G. C., but by the board of directors 
acting with the written consent of the persons in whose names. a majority of the 
shares stand on the books of the company. The object to be effected by section 
8700 G .C. is a reduction in capital stock, whereas section 8719 G. C. expressly 
prohibits such a change being made by amendment. 

You are therefore advised that the par value of the shares of corporations or
ganized under the general corporation laws of this state may be increased or re
duced in the° exercise of the power conferred upon such corporations by section 
8719 G. C. to amend their articles of incorporation so as to increase or decrease 
the number of shares into which their capital stock is divided, provided the 
authorized capital stock of the companies is not increased or diminished thereby, 
and also that the par value of shares may be reduced under section 8700 G. C. 
governing the reduction of capital stock. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

APPROVAL, SIX LAND AND WATER LEASES, PROPERTY OF STATE 
OF OHIO. 

CoLUMBUS, Omo, December 24, 1919. 

HoN. JoHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR SIR:-1 have your letter of December 12, 1919, in which you enclose the 

following leases, in triplicate, for my approval : 

v.and Leases. Valuation. 
To The Toledo, Bowling Green & Southern Traction Company, 

railway crossing over the Maumee side cut, in Maumee City $666 66 
Henry Fischer, land at Loramie reservoir for agricultural pur-

466 66poses -------------------------------------------------------
Frank DeLong, canal land at Circleville, Ohio_________________ 200 00 
Mrs. Ben Smith, berme bank of canal at Middletown, Ohio___ _ 300 00 

Water Leases. 
The Delphos Water Works, 1½ inch pipe at lock 23, M. & E. 

canal _____- ------------------------- _____________________ $54 00 
The Richardson Paper Company, Lockland, Ohio, 10 inch pipe

for fire protection only____________________________________ 100 00 

I have carefully examined said leases, find them correct in form and legal, and 
am therefore returning the same with my approval endorsed thereon. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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886. 

ROADS AND HIGHWAYS-ASSESSMENTS UNDER SECTIONS 6922 AND 
1214 G. C. MAY BE PAID IN INSTALLMENTS ONLY AND NOT AS 
LUMP SUM UNLESS INTEREST INCLUDED-ASSESSMENTS UNDER 
SECTION 1214 G. C. NOT TO BE MADE BEFORE BONDS ISSUED 
UNDER SECTION 1223 G. C.-WORK MUST BE COMPLETED. 

1. The road improvement assessments 111e11tio11ed iii sections 6922 and 1214 G. 
C. may be paid in installments only and not as a lump sum, unless the tender of 
payment in lump includes interest on the assessments in full from date: of issue 
to date of maturity of bonds issued in anticipation of such assessments, rate of 
interest to be the same as that named fa the bonds. 

2. The assessment referred to in section 1214 G. C. is not to be made before 
bonds are issued under section 1223 G. C., but is to be made upon completion of the 
work and apportionment of the cost by the state highway commissioner as di
rected by section 1211 G. C. ( 0 pinion of Attorney-General of date July 3, 1916, 
Opinions of Attorney-General 1916, p. 1141, not followed.) 

COLUMBUS, OHIO, December 24, 1919. 

HoN. BENTON G. HAY, Prosecuting Attorney, Wooster, Ohio. 
DEAR SIR :-Receipt is acknowledged of your communication submitting for 

opinion two inquiries, the first of which is as follows: 

"What, if any, provision, is there for the payment of cash by the 
property owner whose lands are assessed by the county commissioners for 
the improvement of a county road or an inter-county highway? Old sec
tion 6924 made such provision for the improvement of a county road, but 
this is repealed. My opinion is that there is no authority for the prop
erty owner to pay cash when bonds are issued." 

It is assumed that your inquiry relates to assessments on account of improve
ments made by county commissioners as authorized by sections 6906 to 6955-2, as 
well as to assessments on account of state aid improvements made under the pro
visions of section 1178 to 1231-11. 

So far as concern improvements of thei class first named, it is to be noted 
that there appeared as part· of the so-called Cass act (106 0. L. 574), section 6924, 
since repealed, reading as follows : 

"The county commissioners shall fix a time within which such assess
ments may be paid in cash, and they shall give notice by publication once 
a week for two consecutive weeks in a newspaper published and of gen
eral circulation in said county, if there be any such paper published in 
said county, but if there be no such paper published in said county then 
in a newspaper having general circulation in said county, of the time within 
which such assessment may be paid." 

The repeal of said section 6924 as of June 28, 1917 (107 0. L. 69), leaves the 
county commissioners without any express statutory authority for accepting pay
ment in cash of assessments made in connection with improvements authorized by 
said sections 6906 to 6955-2. However, it might well be urged as a practical prop
osition that if the assessments made in connection with improvements so author
ized must be made and levied against affected lands before bonds may be issued 
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under section (f}'Z} in anticipation of such assessments and in anticipation of the 
taxes provided for by sections 6926 and 6927, then there would be no objection to 
provision by the commissioners for a period of time before bonds are issued dur
ing which said assessments might be paid in cash, and a pro tanto reduction made 
in the amount of the bond issue. It therefore becomes necessary to inquire 
whether in fact the assessment must be made and levied before bonds in anticipa
tion thereof may lawfully be issued under section 6929. 

In this connection it is proper to refer to an opinion of this department of 
date of July 3, 1916, appearing in Opinions of Attorney-General for that year at 
page 1141. The following is taken from said opinion: 

"If any part of the cost and expense of the improvement is to be 
specially asse~sed upon benefited real estate, the further steps provided by 
sections 6922 to 6924, G. C., inclusive, should be taken before bonds are 
issued. That is to say, the surveyor should make his estimated assess
ment and file the same in the office of the county commissioners, notice 
that the estimated assessment has been made and is on file and that ob
jections will be heard at a certain time should be given, the assessment 
should be approved and confirmed either as originally made or as modified 
by the commissioners and the persons specially assessed s1Iould be given an 
opportunity to pay their assessments in cash. When all the above require
ments have been complied with, t~e county commissioners will be author
ized to issue and sell the bonds of the county, if in their judgment it is 
deemed necessary, in the aggregate amount necessary to pay the estimated 
cost and expenses of the improvement. If any of the cost and: expense 
of the improvement has been specially assessed and any part of the special 
assessments has been paid in cash, then, of course, it will not, under any 
circumstances, be necessary to sell bonds in anticipation of the collection 
of the special assessments already paid. Answering your question spe
cifically, I advise you that the steps above outlined are jurisdictional to the 
authority of the county commissioners to issue bonds under section 
6929 G. C." 

It is to be observed in connection with the op1mon just quoted from that at 
the time of its rendition said section 6924, as above quoted, was in full force and 
effect. This fact may have had much. to do with the conclusion reached in said 
opinion that the making and levying of the assessment was jurisdictional to the 
authority of the county' commissioners to issue bonds under section 6929 G. C. ; 
although it is to be said, on the other hand, that county commissioners were not 
as a matter of law under the necessity of issuing bonds to produce funds with 
which to undertake the improvement, since the improvement might have been paid 
for directly out o( tax funds, and for that reason, the legislature may have· intended 
section 6924 for those cases only in which the improvement should be paid for 
out of tax funds rather than with the proceeds of bonds. It is also worthy of 
note that the attorneys who were acting on behalf of a prospective purchaser of 
the bonds whose proposed issue gave rise to the opinion in question, did not ex
press the view that there was a necessity for the making of the assessment before 
bonds were issued-in,, fact, these attorneys seem to have been of the very oppo
site belief (see J>. 1143 of opinion). 

At all events, a careful study ·of the statutes as they now exist, in connection 
with the opinion referred to, fails to reveal any real ground for the conclusion 
that the making and levying of assessments is a condition precedent to the author
ity of the commissioners to issue bonds. In that connection, you are referred to 
an opinion of this department (No. 887) of even date herewith, directed to Hon. 
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P. A. Taylor, prosecuting attorney, Eaton, 0.hio, a copy of which is enclosed. 
That opinion does not pass upon the question now being considered; but the dis
cussion therein points clearly to the conclusion that the issue of bonds rather than 
the making of the assessment comes first in point of time. 

In addition to the matters mentioned in said last named opinion, mention 
should be made of certain language appearing in section 6922 G. C. That section 
as amended 107 0. L. 100, reads as follows: 

"As soon as all questions of compensation and damages have been 
determined, the county surveyor shall make, upon actual view, an estimated 
assessment upon the real estate to be charged therewith of such part of 
the compensation, damages, costs and expenses of said improvement as is 
to be specially assessed. Such estimated assessment shall be according to 
the benefits which will result to such real estate. In making such esti
mated assessment the surveyor may take into consideration any previous 
special assessments made upon such real estate for road improvements. 
The schedule of such estimated assessment shall be filed in the office of the 
county commissioners for the inspection of the persons interested. Be
fore adopting the estimated assessment so made and reported, the com
missioners shall publish once each week for two consecutive weeks in some 
newspaper published and of general circulation in the county, if there be 
any such paper published in the county, but if there be no such paper pub
lished in said county then in a newspaper having general circulation in said 
county, notice that such estimated assessment has been made, and that 
the same is- on file in the office of the county commissioners, and the date 
when objections, if any, will be heard to such assessment. If any owner 
of property affected thereby desires to make objections, he may file his 
objections to said assessments in writing with the county commissioners 
before the time for said hearing. If any objections are filed the county 
commissioners shall hear the same and act as an equalizing board, and 
they may change said assessments if, in their opinion, any change is neces
sary to make the same just and equitable, and such commissioners shall 
approve and confirm said assessments as reported by the surveyor or 
modified by them. Such assessments, when so approved and confirmed, 
shall be a lien on the land chargeable therewith." 

Upon first impression, it might be thought that the opening sentence of said 
section implies that the next step to be taken after the passage of the resolution 
to proceed with the improvement as referred to in section 6917 is the making of 
the assessment; and that such an implication carries the further implication that 
all proceedings relative to the making of the assessment must be complete before 
the bonds are issued. Any such argument, however, is wholly without foundation, 
not only for the reasons given in said opinion of even date herewith, but also for 
the further reason that there is absolutely nothing in the terms of section 6929 
which indicates that the resolution of the commissioners for the issue of bonds may 
not be passed immediately after the passage of the resolution provided for in sec
tion 6917. In other words, even on the assumption that by reason of the pro
visions of section 6922 the matter of assessment proceedings must be begun imme
diately upon the passage of the resolution provided for in section 6917 and carried 
on without interruption until the assessments are approved and confirmed as pro
vided in the last sentence of section 6922, there is no provision in section 6929 
which prevents the proceedings respecting the issue of bonds from being begun and 
carried on contemporaneously with the proceedings respecting the making of the 
assessment. 
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It is often found that the history of legislation is helpful in arnvmg at the 
meaning of a statute whose terms are of doubtful import. This aid to statutory 
construction may not be invoked with any particular force in construing sections 
6W2 and 6929 as they now exist, for the reason that prior to the passage of the 
Cass act a number of different systems of county road improvement had been in 
use. However, a passing reference to certain statutes in force on January 1, 1912, 
may not be amiss. 

Sections 6903 to 6914 as in force at that date, provided for road improvement 
by county commissioners upon petition of abutting owners. Section 6904 of said 
series provided for an assessment either upon the foot frontage or benefit plan, 
and sections 6!Xl7 to 6912 provide for notice, equalization and confirmation of the 
assessment. Then follows section 6912-1 which reads as follows: 

"After so certifying said assessment to the auditor of the county, the 
commissioners may, in anticipation of the collection of all moneys from 
all sources required to be raised for said improvement, whether by assess
ment, taxation, or by agreement with the township trustees or village coun
cil, borrow a ~um of money sufficient to pay the entire estimated cost and 
expense of the improvement, and may issue and sell negotiable notes or 
bonds of the county, bearing a rate of interest not to exceed five per cent 
per annum. For the purpose of paying their respective shares of the 
principal and interest on the notes or bonds authorized to be sold, the 
county commissioners and township trustees may levy a tax upon all the 
taxable property of the county or township in addition to all other taxes 
authorized by law of not to exceed two mills in any one year until said 
notes or bonds and interest are paid." 

Another series of statutes in existence at the date named were sections 6926 to 
6956 G. C. providing for the improvement of "stone and gravel roads" upon peti
tion of property owners. That series of sections also contained provision for an 
assessment upon adjoining property, and this assessment, according to the terms of 
section 6937 might be made "either before the improvement is commenced, or after 
it is completed." Bonds were authorized by section 6949 in an amount necessary 
to pay the cost and expense of the improvement. 

Still another series of sections in force at that date providing for improve
ment of roads by county commissioners, were sections 6956-1 to 6956-15. Included 
in that series of sections were provisions for the making of an assessment against 
adjoining real estate.- By the provisions of- section 6956-12 the assessment was 
not to be made until the improvement had been completed. Bonds were author
ized by section 6956-15, the first sentence of which reads as follows: 

"The county commissioners, in anticipation of the collection of said 
taxes and assessments, and whenever, in their judgment, it is necessary or 
desirable, are hereby authorized to sell the bonds of any such county in 
which such improvement is to be or has been constructed to any amount 
not exceeding in the aggregate the amount necessary to pay the respective 
shares of the county, township or townships, and the land owners whose 
lands in such county are benefited by such improvement." 

It is to be noted from these three sets of statutes that in the case of the first 
of them positive provision was made that· bonds should not be issued until the as
sessment had been completed; in the case of the second of them, bonds might be 
issued before the assessment was made, since by the terms of section 6937 the 
assessment might be made either before the improvement was commenced or after 
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it was completed, and naturally, if the assessment were made after the work were 
completed, the money represented by the assessment could in many instances be 
made available only by the issuance of bonds, and bonds would therefore have to 
be issued before either the work was done or the assessment was made; and in 
the case of the third of them, the assessment could only be made when the work 
were completed (section 6956-12), and thence the authority in section 6956-15 for the 
issue of bonds necessarily meant that the bonds would in many cases be issued 
before the assessment was made, in order to provide funds for the work. It 
is thus seen from a comparison of the three sets of statutes that in the instance 
where the legislature intended the assessment to be made before bonds were 
issued, it said so in plain terms (section 6912-1); whereas, in the remaining two 
instances where bonds might be issued before the assessment was made, the fact 
that bonds might be issued at that stage of the proceedings appears from necessary 
implication rather than by express words. There is a strong similarity between the 
terms of said former section 6956-15 and present section 6929; and as has already 
been pointed out, the authority to issue bonds as provided for in section 6956-15-
very plainly included the power to issue them before the assessments were made. . 

To say the least, the terminology of the former legislation just noted gives no 
grounds of objection to the conclusions herein stated relative to the construction of 
sections 6922 and 6929. 

From what has been said, it follows that the opinion first above mentioned is 
not adhered to in so far as it may conflict with the view herein expressed that 
bonds may be issued under section 6929 prior to the making of the assessment 
named in section 6922. 

The views above expressed do not furnish a complete answer to your first 
question, for the reason that nothing has so far been said indicating; that the com
missioners may not at their option make the assessment before the bonds are 
issued. It therefore remains to dispose of the question whether any such option 
lies with the commissioners. 

Section 6922 has already been quoted. That section in effect, provides that such 
part of the "compensation, damages, costs and expenses" of the improvement as 
in accordance with one of the several plans named in section 6919 is to be borne 
by the property owners, shall be specially assessed by the method outlined in sec
tion 6922. Said section 6919 in setting forth the several plans covering division of 
cost, nowhere indicates that the shares are to be apportioned on the basis of an 
estimated cost. The whole import of the section is that the actual cost and not the 
estimated cost is to be used as the basis of division. Hence, if the first sentence 
of section 6922 is taken literally, it is inconsistent with the provisions of section 
6919, for the reason that the actual cost and expenses of the improvement are not 
known "as soon as all questions of compensation and damages have been de
termined," and cannot be known until the improvemet work is completed. This 
inconsistency becomes the more evident when it is borne in mind that there is 
absolutely no provision of statute for an adjustment of such assessments once they 
have been made and confirmed-in other words, if the sum total of the part of the 
cost of an improvement to be specially assessed turns out to be more or less than 
as shown by the original estimates of the surveyor, and an assessment is made on 
the original estimates of the surveyor, then there is no authority of statute which 
provides for a lien for any greater amount than as determined by the assessment 
made on the estimated cost, and on the other hand, there is no provision whereby 
the county can return to the property owner any sum of money if his assessment 
turns out to be less whan based on actual cost than when based on estimated cost. 

As the view has already been expressed herei~ that the assessments named 
in section 6922 need not be made before bonds are issued, it would seem that the 
inconsistency between sections 6919 and the first sentence in section 6922 when 
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read literally becomes immaterial to the practical working of the statutes. In 
other words, since the making of the assessment named in section 6922 at a par
ticular time, is not jurisdictional to the issue of bonds, the mere matter of time 
at which the assessment is made must yield to and be governed by the broad intent 
of section 6919 that the actual cost be used as the basis of the assessment. It is 
certainly in line with just and reasonable practice that a property owner be re
quired, in the absence of express statutory provision tb the contrary, to pay his 
assessment only on the basis of actual cost, and not on the basis of an estimate 
which may be greatly in excess of actual cost; and furthermore, it is hardly 
consistent with good business that the county be placed by mere implication in the 
position either of rebating sums of money or collecting sums of money consequent 
upon a 'difference between an estimated cost and an actual cost. In short, it is to 
be presumed that the legislature intended that there be but one assessment, and 
that such assessment have reference to actual cost rather than mere estimates. 

This view of the situation solves any seeming difficulties that may appear by 
reason of the inconsistency mentioned. \1/hen the work is done the surveyor is 
then in position to make an assessment of the part of the cost to be borne by the 
property owners. He makes up an assessment in estimated form in, the sense that 
he calculates what share each affected tract of real estate is to bear as compared 
with the percentage of the actual cost borne by the assessed realty as a whole. 
Such estimate of the share of each property owner is then filed in the form of a 
schedule with the commissioners, who give notice of its filing, etc. In brief, the 
estimated assessment made by the surveyor is not made upon the basis of an 
estimated cost; but it is an estimated assessment made upon actual cost, and the 
purpose of the estimated assessment is merely to afford a means for the giving of 
notice and the equalizing of the assessment before its final confinpation and ad
justment by the county commissioners. 

The views above expressed necessarily lead to the conclusion that no method 
is open to the county commissioners whereby they may accept assessments in cash 
without interest. The assessments may be made only after the bonds ar~ issued 
and the work done, and they must bear interest from the date of and at the same 
rate as the bonds (section 6923). 

The conclusion just expressed in connection with assessments named in sec
tion 6922 is equally applicable to assessments named in section 1214. The latter 
section is part of the series 1178 to 1231-11 providing for state aid improvements, 
and owing to the similarity of the two sets of statutes the· same general principles 
respecting assessments are applicable as much to the one set of statutes as to the 
other. 

Your second question is: 

"Must the apportionment as provided in section 1214 be made before 
the bonds are issued?" 

In a general way, the discussion herein as to the assessments mentioned in 
section 6922 is applicable to assessments under section 1214, and furnishes a nega
tive answer to your second question. It may be added that section 1214 and re
lated statutes contain no language similar to that of the opening sentence of sec
tion 6922; hence there is even less ground for supposing that bonds mentioned in 
section 1223 may not be issued until after the assessment is first made as directed 
in section 1214, than there is for supposing that an issue of bonds under section 
6929 must await the making and levying of the assessment described in section ' 
6922. Clearly, the assessment proceedings provided for by section 1214 are to be 
had only after completion of the improvement and apportionment of cost thereof 
the state highway commissioner as directed by section 1211. 
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It is perhaps proper to make mention here of an opm1on of this department 
(No. 126) dated :'.farch 15, 1919, and directed to Hon. Lloyd S. Leech, prosecuting 
attorney, Coshocton, Ohio. The particular inquiry to which said opinion related 
was the construction to be placed upon the word "tentative" as used in section 
1214, that is, whether the word referred to a percentage assessment or to a con
crete assessment in dollars and cents. The conclusion expressed in the opinion 
was: 

"The words 'tentative apportionment' as used in section 1214 G. C. con
template the setting forth in dollars and cents of the amount proposed 
to be assessed against each tract within the zone or district determined 
upon for assessment purposes." 

Said opinion did not involve the question of the proper time of making the 
assessment, and there is nothing in the opinion indicating directly or indirectly an 
expression of view as to the time at which the assessment should be made. 

Specific answer to your questions is therefore as follows: 
1. The road improvement assessment mentioned in sections 6922 and 1214 G. 

C. may be paid in installments only and not as a lump sum, unless the tender of 
payment in lump includes interest on the assessments in full from date of issue 
to date of maturity of bonds issued in anticipation of such assessments, rate of 
interest to be the same as that named in the bonds. 

2. The assessment referred to in section 1214 G. C. is not to be made be
fore bonds are issued under section 1223 G. C., but is to be made upon completion 
of the work and apportionment of the cost hy the state highway commissioner as 
directed by section 1211 G. C. 

Respectfully, 
JOHN G. PRICE, 

A ttorney-Ge11eral. 

887. 

ROADS AND HIGHWAYS-COUNTY COMMISSIONERS MAY ISSUE 
BONDS UNDER SECTION 6929 G. C. FOR SPECIFIC IMPROVE:'.IENT 
WITHOUT HAVING MADE LEVY UNDER SECTION (:[)26 G. C. 

The county commissioners may issue bonds under section (:f)29 G. C. for a 
specific ·i111proveme11t, but not otherwise, without having made as :-,•et any levy for 
the coun/3• road improvement fund under section 6926 G. C. or its supplementary 
sections. 111 issuing siich bonds, however, the commissioners 11111st, b:y resolution, 
bind themselves and their successors to make the anticipated levies to the extent 
necessary for interest and sinking f11nd purposes i11 connection with the bonds and 
to make the underlying levy spoken of in section 6929 for th'e purpose of g11ara11-
teeing the collection of the township taxes and special assessments anticipated. It 
then becomes incumbent i1pon the commissioners and their successors to raise by 
taxation or otherwise a sufficient amount during the years covered by the bonds to 
meet the interest and sinking fund charges thereon. This duty may be enforced b~ 
mandamus. 

C0Lu11rnus, OHIO, December 24, 1919. 

HoN. P. A. SAYLOR, Prosecuting Attorney, Eaton, Ohio. 
DEAR Srn :-I have your letter of recent date advising that at the November 
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election in Preble county the electors approved a proposition to levy to the extent 
of one mill for a period of two years for a purpose which you do not state. Inas
much, however, as you speak of the issuance of bonds and, refer to the levy as an 
"extra levy," it is assumed that the reference is to action under sections 6926-1 
et seq. of the General Code, and that the effect of the vote of the electors is to 
exempt the levy provided by section 6W.6 for a county road improvement fund 
from all the limitations of the law relating to tax levies. 

Please find enclosed herewith copy of an opinion to the Tax Commission of 
Ohio in which the legal possibility of extending such levy on the tax duplicate 
for the year 1919-20 is considered. It is pointed out in that opinion that with the 
co-operation of the various officials concerned it is possible to do this. 

However, in your case the tax collecting officials have chosen to proceed with
out reference to the fact that the proposition to exempt the levy was pending and 
have not withheld the duplicate to ascertain the will of the electors. On the con
trary, the duplicate was delivered, as you state, on October 1st and some tax col
lections have already been made. Meanwhile all the tax receipts have been made 
out and it would be very inconvenient bo attempt to alter the situation at this 
time. 

In the absence of any affirmative action on the part of the commissioners or 
the Tax Commission of Ohio, it is the opinion of this department that the collection 
of taxes should proceed without attempting to disturb the levies as made. The 
previous opinion, copy of which is endosed herewith, is not out of harmony with 
this conclusion inasmuch as the topic of discussion therein was the authority of the 
various officers to place the levy on the current duplicate, and the consequence ,of 
their failure to exercise such authority was not considered. 

It is also presumed from your letter that the proposition submitted to the elec
tors was not specific in the naming of the years in which the levy should be made. 
In other words, it is supposed that your statement "a period of two years" reflects 
the exact proposition that was submitted to the electors and that no particular years 
were mentioned. That being the case, the favorable vote of the electors affords 
authority to the commissioners to make the levy outside of the limitations during 
the ne~t two years, viz.: 1920-21 and lW.1-22. 

All this you apparently assume, and inquire whether or not bonds can now 
be issued in anticipation of the levy and collection to be made in future under this 
authority. As you state your question, even with the assumptions above made it 
can be shortly answered by the statement that no authority to borrow money in 
anticipation of the yield of a special tax levy of the kind referred to, or any other 
kind, without reference to some specific purpose, such as road improvement, exists. 
That is to say, assuming that the levy in question is a road levy under section 6926 
G. C. exempted from tax limitations by reason of the favorable vote of the electors 
under sections 6926-1 to 6926-3 inclusive of the General Code, the county com
missioners may not issue bonds in anticipation of the levy and collection thereof 
witoout having some specific road improvement in mind and limiting the amount 
of the issue to the estimated cost of the improvement, in which event the anticipa
tion of the taxes under die sections named would extend only to the county's 
share of the total cost and expense of the improvement. The ,only authority which 
exists in the premises is that conferred by section 6929 G. C., which provides as 
follows: 

"The county comm1ss10ners in anticipation of the collection of such 
taxes and assessments may, whenever in their judgment it is deemed 
necessary, sell the bonds of said county in the aggregate amount neces
sary to pay the estimated cost and expenses of such improvement. * * *" 
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From this section it is apparent that a specific improvement must be in mind 
and that the borrowing power is limited by reference to the esti'mated cost of the 
improvement itself. 

No other statute authorizes the anticipation of such levies in any. way. It 
would therefore follow that if your question be interpreted in the broad manner 
just suggested a negative answer would have to be returned thereto. 

It may be supposed, however, that your commissioners have under advisement 
the making of certain specific improvements, and desire to know whether or not 
they may proceed with these improvements and issue bonds therefor in anticipa
tion, in whole or in part, of the levy in question. 

In answering this question I shall make one further assumption-not because 
it is necessary to do so but in order to put the case which may exist in the 
strongest light. This assumption is that the commissioners of Preble county did 
not levy any tax under section 6926 on the duplicate for the year 1919-20, so that 
the levy outside the limitations which they are now authorized to make is the only 
levy for such purpose which is in existence or in oontemplation. 

Referring again to section 6929 G. C. and to that part of it which has been 
previously quoted, it will be observed that it speaks of the anticipation of the "col
lection of such taxes and assessments". The word "levy" is not used. It might 
be argued from this omission that the taxes and assessments to be anticipated must 
be levied and in process of collection before the power to issue bonds exists. This 
.argument is very plausible but it overlooks certain very important considerations. 

In the first place, we must bear in mind that although by force of sections 
-6926-1 to 6926-3, inclusive, authority may be acquired by the commissioners to make 
certain exempt levies for a particular period of years, yet the result is no more 
than this, and the favorable V10te of the electors does not in and of itself auto
matically make the levy for the number of years referred to. This is made clear 
if in no other way by the express provision of section 6926-3, which is to the fol
lowing effect: 

"If a majority of the electors * * * vote in fav\'.lr of such levy
* * * it shall be lawful to levy taxes within such county at a rate not 
to exceed such increased rate for and during the period provided for in 
such resolution." 

In other words, the vote of the electors does not make the levy, but merely makes 
it lawful for somebody else, i. e., the commissioners, to levy outside of certain 
limitations. 

Nor is there anything in these sections to indicate that such authority is to be 
-exercised once and for all by a single act effective through the period of years 
covered by the vote of the electors. More language than has been used in the 
provision last quoted will be necessary to convey this meaning. The presumption 
is to the contrary, for under the general scheme of taxing machinery which ob
tains in this state and is embodied in numerous sections which need not be quoted, 
particularly in the Smith one per cent law so-called, sections 5649-1 to 5649-6 in
clusive of the General Code, the act of levying taxes is an annual affair. In this 
respect taxes differ from special assessments, which are levied once and for all and 
must then be placed upon the duplicates of the years during which they are to be 
.collected. Taxes are levied each year at the proper time by the levying authorities. 

But the argument just made is not the only one which may be brought to the 
support of the conclusion which has been expressed. Section 6926-1 G. C. refers 
:to the proposition submitted to the electors in the following terms: 

''The question of exempting from all tax limitations the levy ,of two 

https://fav\'.lr
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mills provided by section 6926 of the General Code for the purpose of pay
ing the county's proportion of the * * * cost and expense ,of con
structing * * * county roads, or (he question of so exempting a part 
of such levy * * *." · 

As pointed out in the previous opinion, copy of which is enclosed herewith, this 
language has the effect of making the act of levying referable not to sections 
6926-1 et seq. of the General Code, but to section 6926, the result of the election 
under sections 6926-1 et seq. being merely to give to such action a legal effect 
which it would not otherwise have. 

This being so, the real levying authority after all is found in section 6926. 
which provides merely 

"* * * For the purpose of providing by taxation a fund for the 
payment of the county's proportion of the costs and expenses of con
structing * * * roads under the provisions of this chapter, the county 
commissioners are hereby authorized to levy annually a tax not exceeding 
two mills upon each dollar of the taxable property ,of said county." 

What is the purpose of this levy? It is to provide a "fund"-not to meet any 
specific proportion of the cost and expense of constructing, improving or repairing: 
a particular road. It is very clear that this levy may be made whether particular 
road improvements are in contemplation or not, and is not limited in amount by 
the cost and expense of any such impr,ovement. Conversely, there is nothing to
indicate that the making of such levy in any given year is a prerequisite to lawful 
action to improve a given road, provided the necessary money can be lawfully se
cured by the issuance of bonds. 

But in addition to these considerations it is very clear that this levy under· 
section ti926, the purp,ose of V"hich is merely to provide a fund, is, like tax levies. 
generally are under the policy of this state to which reference has been made, an. 
annual affair. The commissioners are to determine, each year for themselves, how 
much they will levy within the limits specified in the section for the purpose of 
keeping up, as it were, the county road improvement fund. Then they are at 
liberty to draw up,on this fund for the purpose of making particular county road 
improvements under the provisions of the chapter, which include, of course, con-
tribution of the county's share of the road improvement to be paid for in part by 
township levies l{)r by assessments. 

From all these considerations it is very clear that the whole amount to be raised 
by taxation under section 6926 or section 6926-1 and succeeding sections for the· 
purpose of a particular road improvement is nrot to be "levied" in any sense in 
order to make such fund the lawful subject of "anticipation" under section 6929· 
G. C. Any other interpretation would be absurd. It would require that the entire 
cost and expense of a particular road be levied for in a single year, and would limit 
the office and function of the issuance of bonds to securing the money only a few· 
months in advance of its accrual to the treasury through the processes of tax col
lection. This cannot be the correct result because the bonds under section 6929 · 
may run for "not more than ten years". Oearly, therefore, levies to be made dur
ing a peri•od not in excess of ten years may lawfully be anticipated by the issuance
of bonds. 

This last provision of itself evidences a very clear index to the correct inter
pretation of the sections involved' when coupled up with the statement that levies. 
under section 6926 are to be made annually. 

But there is still another consideration which reflects upon the meaning of the 
clause of section 6929 now under consideration. The bonds may be issued not only.· 
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in anticipation of the county taxes, but also in anticipation of the t>ownship taxes, 
to which the arguments already made would apply. Moreover, they are issued not 
only in anticipation of taxes but also in anticipation ,of assessments. Here, as 
previously intimated, even stronger reasons exist for arguing that the omission 
of the word "levy" is significant because assessments are not levied annually but 
are estimated and apportioned once ror all, and when certified must go on the 
duplicate during the years within which they are to run without further action by 
the levying authorities. Hence the arguments already adduced would not apply 
to the anticipation of assessments in and of itself except in so far as the conclusions 
previously reached with respect t:>0 the anticipation of taxes might reflect upon the 
true meaning of the sentence under examination in respect of the anticipation of 
assessments. 

Attention may be called to section 6923 G. C., which provides as follows: 

"All assessments, with interest accrued thereon, made under the pro
visions of this chapter, shall be placed by the auditor up,on a special duplicate 
to be collected as other taxes, and the principal shall be payable in not 
more than twenty semi-annual installments extending over a period of not 

.more than ten years, as determined by the county commissioners. In the 
event that bonds are issued to pay the compensation, damages, costs and 
expenses incident to such improvement, the principal sum of such assess
ments shall be payable in such number of equal semi-annual installments 
as will provide a fund for the redemption of the bonds so issued, and such 
assessments shall bear interest from the date of and at the same rate as 
the bonds, and the interest shall be collected in like manner as the prin
cipal of such assessments." 

The latter part of this sectbn would be impossible of application if the levy of the 
assessments preceded the issuance of the bonds; for it is very clear therefrom that 
the maturities and interest rate of the bonds condition the installments and the 
interest rate of the assessment, rather than that the installments and interest rate 
of the assessments condition the maturities and interest rate of the bonds. It is 
very clear therefore that an assessment cannot at least be finally and unalterably 
made until after the bonds are issued. \Vhile no opinion is expressed herein as 
to whether or not the "estimated assessment" spoken of in section 6922 G. C. must 
be adopted by the commissioners before the bonds are issued, it is very clear that 
no final levy can be made until the bonds are issued. 

The conclusion which follows is that, despite the 1,:>mission in the first sentence 
of section (!)29 of the word "levy", the section is to be read as if it were actually 
there. In other words, though what may be "anticipated" under section 6929 ac
cording to its literal terms is merely the "collection of such taxes and assess
ments", so that it is arguable that "such taxes and assessments" must be in process 
of collection before the bonds may be issued; yet this cannot be the result for the 
reasons indicated and the word "collection" must be• interpreted practically as if 
it were "levy and collec6on". 

Thus far consideration has not been given to Article XII, section 11 of the 
constitution, which provides as follows: 

"Xo bonded indebtedness of the state, or any political subdivisions 
thereof, shall be incurred or renewed, unless, in the legislation under which 
such indebtedness is incurred or renewed, provision is made· for levying and 
collecting annually by taxation an amount sufficient to pay the interest on 
said bonds, and to provide a sinking fund for their final redemption at 
maturity." 
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As construed in I.ink vs. Karb, 89 0. S., 326, this section does not require that 
a levy be actually made for interest and sinking fund purposes before the bonds 
are issued. On the contrary, the doctrine of that case as expressed in the third 
branch of the syllabus thereof is as follows: 

"This provision of the Constitution does not require that at the time 
the issue of bonds is authorized there shall then be levied any specified 
amount or any specific rate, but it does require that provision shall then 
be made for an annual levy during the term of the bonds in an amount suf
ficient to pay the interest on the bonds proposed to be issued and to pro
vide for their final redemption at maturity, which levy must be made an
nually in pursuance of the provisions of the original ordinance or resolu
tion requiring the same. The amount necessary to be levied for the pur
poses specified is to be determined by the taxing officials at the time the 
levy is made." 

Applying this doctrine to section 6929 and related sections, the following con
siderations appear: 

(1 The "anticipation" of the county levy to pay the county's share is of itself 
an appropriation of a ratable proportion of that levy for the purpose of meeting 
such· proportion of the interest and sinking fund requirements of the issue as 
should be borne by that levy. ·when so much of the tax has been thus "an
ticipated" the duty exists on the part of the county commissioners in making their 
levies under sections 6926 and 6926-3 G. C. to levy and apportion a sufficient amount 
for this purpose. This duty can be enforced by mandamus once the bonds are so 
issued. In the resolution under which the bonds are issued this duty should be 
specifically declared in order to comply with Article XII, section 11 of the Con
stitution as interpreted in the case cited. 

(2) The remainder of the interest and sinking fund charges of the bonds is 
to be met by the township taxes and assessments. There may conceivably be a 
failure on the part of such township taxes and assessments to meet their respective 
shares of the interest and sinking fund requirements of the bonds. To provide for 
this contingency the commissioners must in their resolut~n "provide for the levy
ing of a tax upon all the taxable property of the county to cover any deficiencies 
in the payment or collection of any special assessments or township taxes anticipated 
by such bonds." (Section 6929.) By this double method of providing for the in
terest and sinking fund levies and guaranteeing the raising of a sufficient amount 
by taxation in each year for such purposes, the commissioners will have declared 
in their resolution that the bonds are ultimate general tax obligations of the county 
and that the full faith and credit of the county as a whole is back of them; they 
will als,o by their resolution have made it mandatory upon themselves and their 
successors in office, during each of the years within which the bonds are to run, 
to provide fully by the means thus designated for the interest and sinking fund 
charges on the bonds. This mandate is just as effective whether the first levy of 
taxes has been made at the time the bonds are issued or not. Thus the Constitu
tion will have been complied with to the extent at least that it is possible to 
comply with it by following the statute. No opinion is, of course, invited or ex
pressed upon the constitutionality of the section, which does not seem to be ques
tioned. 

The word "annually" in the Constitution must have reference to the years in 
which, after the bonds are issued, it would be possible according to the laws regu
lating the levy of taxes, to make such levies. If bonds are issued at any time 
shortly after the levies for a given year are made up it is obvious that the first 
yield of taxes which may be levied for interest and sinking fund purposes on ac-
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count of such bonds may not accrue until after the expiration of the first twelve 
months following the date of the issuance of the bonds. It does not therefore 
follow that bonds may not be issued at such times. If the tax is duly levied at the 
first opportunity provision for the first accruing interest may be made by applying 
general sinking fund balances where they exist or by temporary transfer of general 
fund balances to the sinking fund in anticipation of the yield of the sinking fund 
levy. At all events the Constitution will have been complied with when the interest 
and sinking fund levies are made at the first opportunity, and they are sufficient 
in amount to meet the charges that will have accrued or will accrue during the 
period to be provided for by such initial levy. 

The full answer to your question therefore is as follows: 
The county commissioners may issue bonds under section 6<Jl9 G. C. for a 

specific improvement, but not otherwise, without having made as yet any levy for 
the county road improvement fund under section 6926 G. C. ,or its supplementary 
sections. In issuing such bonds, however, the commissioners must, by resolution, 
bind themselves and their successors to make the anticipated levies to the extent 
necessary for interest and sinking fund purposes in connecti-on with the bonds and 
to make the underlying levy spoken of in section 6929 for the purpose of guaran
teeing the collection of the township taxes and special assessments anticipated. It 
then becomes incumbent upon the commissi,oners and their successors to raise by 
taxation or otherwise a sufficient amount during the years covered by the bonds to 
meet the interest and sinking fund charges thereon. This duty may be enforced 
by mandamus. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

888. 

ELECTIONS-BOARD OF DEPUTY STATE SUPERVISORS OF ELEC
TIONS HAS AUTHORITY TO INSTALL TELEPHONE IN OFFICE 
OF SUCH BOARD-TELEPHONE OPERATOR CANNOT BE EM
PLOYED. 

A board of deputy state supervisors of elections iii a coimty has authority to 
install a telephone in the office of srtch board whe,i in its judgment it should be 
done, but where the state supervisor of elections has requested that returns be 
telephoned to him for his tab11latio,i on the night of election, the employment of 
an operator to operate such a telephone for the board of deputy state mpervisors 
is wzauthorized. 

CoLUMBUS, Omo, December 24, 1919. 

HoN. HARRY S. CoRE, Prosecuting Attorney, Ottawa, Ohio. 
DEAR ~IR :-Acknowledgment is made of the receipt of your request for an 

opinion upon the following statement of facts: 

"At the request of the county commissioners 1 am sending you bill 
of A. A. U., Dr., against the county, for services of and installing tel
ephone by the board of deputy state supervisors of elections of Putnam 
county, and calling your attention to section 4821 of the General Code 
which provides that all necessary expenses of the deputy state super-
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visors shall be paid from the county treasury as other county expenses, 
and the county commissioners shall make the necessary levy to provide 
therefor. 

The facts are that some time prior to the November election, 1918, 
the board of deputy state supervisors of this county received a communi
cation from the state supervisors of election, requesting them to keep 
their office open and give returns until the county had been reported to 
the state headquarters. 

In order to do this it seems to be necessary to install in the room 
occupied by the deputy state supervisors a telephone, for which you will 
find a charge of $2.00, also it was necessary to employ a night operator 
at Kalida, Ohio, which charge you will find on the bill, making total of 
$6.00. This bill coming to the county commissioners, the question was 
raised whether it was a proper and necessary expense of the board of 
deputy state supervisors, or not, and at their request I am referring same 
to you." 

Section 4821 of the General Code reads as follows: 

"All proper and necessary expenses of the board of deputy state 
supervisors shall be paid from the county treasury as other county 
expenses, and the county commissioners shall make the necessary levy to 
provide therefor. * * *." 

You state that prior to the general state election in ~ovember, 1918, the state 
supervisor of elections requested the board of deputy state supervisors of Putnam 
county to keep their office open on the night of the election and furnish returns 
to said supervisor of elections until all the precincts in the county had been re
ported in his office, presumably by telephone, and further say that it was neces
sary to install in the room occupied by the deputy state supervisors a telephone 
for which installation was made a charge of $2.00, and it was also necessary to em
ploy ~ night operator at Kalida, in your county, for which there was made a charge 
of $4.00, making a total of $6.00 for these services directed by the state supervisor 
of elections to be furnished to him on the night in question. 

The state supervisor of elections is the official head of the election machinery 
in the state and has charge of the details in securing prompt election returns. The 
request not only of the deputy state supervisor of Putnam county, but of all the 
counties in the state, is more than likely made with the view of good administra
tion of his offices and following the criticism that was general in Ohio that election 
returns from the counties of the state were always very much delayed. 

It would seem that the use of a telephone in the room occupied by the deputy 
board of supervisors in a county during the election period, is necessary, for there 
would be times when election officers throughout the hours of election day, when 
on duty in their respective precincts, might have occasion to call up the office of 
the county election board to decide some question of law, or a question of sup
plies, or a number of other contingencies that might arise during the course of 
the election, and the office of the county board of elections should be in a position 
on election day that it might be reached by telphone by its various election judges 
and clerks on duty throughout the county. 

It is found that the question of the installation of a telephone in the office of 
the board of deputy state supervisors of elections in a county has never been 
passed upon by the Attorney-General, but it could well be considered as being one 
of the legitimate furnishings of an office that was active, and the board of deputy 
state supervisors of election has authority to say whether such telephone should 
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be installed, either temporarily or permanently, there being in Ohio a number of 
the offices of the board of deputy state supervisors of elections which have need 
for a telephone throughout the year. Hence there could be little objection to a 
temporary installation of a telephone. The employment of a night operator, at 
some point in your county, is not a legitimate expense that should be allowed, for 
nowhere in the law is authority found for the hiring of such employe at the ex
pense of the county. 

It is conclusive that the General Assembly contemplated that the secretary of 
state shall have authority to communicate with those persons with whom he is 
conducting the business of the state. Such communication can be either by letter, 
telephone or telegraph, for in each annual appropriation bill passed by the General 
Assembly there is the item 

").Iaintenance * * * F. 7 communication, $- * '' *." 
A great deal of the work of the secretary of state is that pertaining to elec

tions, for the secretary of state is by law the state supervisor of elections and each 
year the General Assembly has appropriated a sufficient amount to care for such 
communication, thus indicating that the necessary communication with election 
officers is contemplated. It must follow, then, that if the secretary of state is 
annually given an ample appropriation for "communication" purposes, there must 
necessarily lie some one at the other end of the line to answer such communications 
and it is not to be presumed that the legislature contemplated that the board of 
deputy state supervisors and inspectors of elections in any county at election time 
should go out and hunt a telephone in order to communicate with their chief, that 
is, the secretary of state. Similarly, since such communication is countenanced by 
the General Assembly in its appropriation for the purposes of any communication 
in the office of the secretary of state, the latter official should be in a position to 
know where to call in order to get those officers with whom he desires to com
municate in the issuance of orders and instructions. 

Section 4787 G. C. reads as follows : 

"By virtue of his office the secretary of state shall be the state super
visor and inspector of elections and the state supervisor of elections, and, 
in addition to the duties now imposed upon him by law, he shall perform 
the duties of such offices as prescribed in this title." 

In passing upon a question relative to the payment of "communication" by 
the secretary of state, the Attorney-General, in opinion 2132, issued December 29, 
1916, and appearing in Volume IT, Opinions of the Attorney-General for 1916. 
used the following language: 

"While I find no express statutory prov1s1on covering the exact 
situation revealed by your letter, yet it is apparent from an examination of 
the current appropriatioll--measure that the legislature, in the passage of the 
same, had in mind the fact that the secretary of state would at times find 
it proper and even necessary to communicate with the several boards of 
deputy state supervisors and inspectors of elections and state supervisors 
of elections, and other persons performing duties under his supervision or 
having official relations with his office. 

Section 3 of House bill Ko. 701, 106 0. L., 666, being an act to make 
general appropriations, and said section being especially intended to cover 
expenditures during the year ending June 30, 1917, contains the following 
appropriations for the secretary of state: 

':\faintenance * * * F7 communication, $400.00 * * * ' 

https://ATTORXEY-GEXER.iL
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In view of the general supervisory character of the duties of the sec
retary of state with reference to elections, as indicated by his title and by 
the several statutes relating to the subject of elections, to which statutes 
it is unnecessary to refer in this connection, it is my view that the sec
retary of state is authorized to expend all or any part of the appropriation 
referred to above for telegraph tolls in communicating with the several 
boards of deputy state supervisors and inspectors of elections and deputy 
state supervisors of elections upon any matter pertaining to the operation 
of the election machinery of the state which in his judgment it is proper 
to bring to their attention, and that he has such a measure of discretion 
as to the matters proper to be so communicated that his actions are not 
subject toi review." 

In the syllabus of the above opinion it was held : 

"A charge for telegraph tolls incurred by the secretary of state in 
communicating with the several boards of deputy state supervisors and 
inspectors of elections and deputy state supervisors of elections is, under 
·the facts as submitted, a legal charge against funds appropriated for the 
use· of the secretary of state for communication purposes, the validity 
or invalidity of the order contained in said communication being imma
terial." 

There has been no legislation passed which would warrant a change in the 
view held by the Attorney-General in 1916. On the contrary the General Assembly, 
at each and every session, made an annual appropriation for "F7 communication" 
in various amounts recommended by the budget commissioner upon request of the 
secretary of state. 

It is therefore the opinion of the Attorney--General that a board of deputy 
state supervisors of elections in a county has authority to install a telephone in the 
office of such board when in its judgment it should be done, but the employment 
of an operator to operate a telephone for the board of deputy state supervisors is 
unauthorized. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

889. 

NURSE IN INDUSTRIAL PLANTS-MAY NOT LEGALLY RENDER 
MEDICAL SERVICES OR ADMINISTER DRUGS EXCEPT IN CASES 
OF EMERGENCY-SEE SECTION 1287 G. C.-CONSTRUCTION OF 
PHRASE "IN CASES OF EMERGENCY." 

A 11u11se employed and paid by the oumer of an industrial plant to render 
service and be iii charge of a factory first aid statio,i may not legally re11der medical 
services or administer drugs or mediciiies, except in cases of emergency, as pro
vided in section 1287 G. C. Such term "in cases of emergency" does not, in the 
absence of other facts, include treatments co,~isting of medicines or drugs for 
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"colds, pleurisy pains, s1111b11rns, dysentery a11d bilio11s11ess." To render such serv
ices legall::,•, such nurse must also be d11l::,1 licensed to practice medicine in Ohio. 

Cou:~im:::s, OHIO, December 24, 1919. 

DR. H. 11. PLATTER, Secretary, State Jfedical Board, Columb1is, Ohio. 
DEAR DocTOR :-Acknowledgment is made of the receipt of your recent re

quest for the opinion of this department as follows: 

"I am directed by the state medical board to obtain from you an opin
ion upon the subject of services rendered by nurses employed in industrial 
plants. The questions at issue are fully set out in correspondence, copies 
of which you will find enclosed. 

The board desires to know whether such practice does not constitute 
a violation of the medical practice act. In short, is a nurse performing 
duties as outlined, permitted to do so or is she practicing medicine?" 

The character of services rendered by the nurses referred to in your letter is 
best shown by the following quotation from the correspondence accompanying 
your request: 

"Such procedures as suturing cuts, removing foreign bodies from the 
eye under cocaine, routine treatment of burns and other more or less 
severe injuries, removing splinters even if some dissection is necessary
are being done by nurses in several factories. 

They also treat other conditions which are not caused by work in the 
factories, as treating injuries received out of the shop, eye and ear con
ditions, remove impacted cerumen, treat skin diseases and any other con
ditions reported to them by the employes. They even prescribe and sup
ply medicines for employes to take at home." 

By per.sonal conference it is also learned that the services performed by the 
nurses, as above stated, are not performed in the presence or under the direction 
of a physician and that such nurses are compensated by the employer and not by 
the employes who are treated. What purports to be a record of treatments ren
dered by a nurse in charge of a factory first aid station is also enclosed with your 
request. This contains a report showing the number of previous treatments, the 
name of the patient, the illness or injury and the treatment rendered. Part of 
this record will be quoted, omitting the other parts of the report, but indicating the 
illness or injury and the treatment rendered, as follows: 

"Cold-Treatment: Magnesium sulphate, cold tablets, aspirin. 
Boil, right axilla-Treatment: Opened drainage. 
Pleurisy pains-Treatment: Aspirin. 
Sunburned leg while swimming-Treatment: Alcohol iodine. 
Headache-Treatment-Salts, aspirin. 
Dysentery-Treatment: Paregoric, lacto pepsin, bismuth. 
Biliousness-Treatment: Calomel." 

Sections 1262 and 1295 G. C. (state medical board act), 1295-1, 1295-20 
(trained nurses' act) and 12694 G. C. are pertinent to your inquiry. 

Section 1286 defines the practice of medicine. This section, so far as it is 
pertinent, is as follows: 
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"A person shall be regarded as practicing medicine * * *, within 
the meaning of this chapter. * * * who examines or diagnosis for a 
fee or compensation of any kind, or prescribes, advises, recommends, ad
ministers or dispenses for a fee or compensation of any kind, direct or 
indirect, a drug or medicine, appliance, application, operation or treatment 
of whatever nature for the cure or relief of a wound * * *, injury, 
* * * or disease." 

The first sentence of section 1287 is: 

"Nothing in this chapter shall prohibit service in the case of emergency 
or domestic administration of family remedies." 

The rest of the sentence contains other exceptions to section 1286, not per
tinent to the question under consideration at present. 

Section 12694 G. C. makes it an offense for any person to practice medicine 
without first obtaining a license so to do from the state medical board. 

Sections 1295-1 to 1295-20, and sections 12715-1 and 12715-2 (106 0. L. 191), 
constitute the registered nurse's act. This act regulates and defines the practice 
of nursing as registered nurses only. 

Section 1295-16 in part is: 

"All persons shall be regarded as practtcmg nursing as registered 
nurses, within the meaning of this act, who use the words or letters 'R. 
N.,' 'Registered Nurse,' or any other title in connection with their names 
which in any way represent them as registered nurses, or who by any means 
accept employment by representing themselves as registered nurses." 

This section does not define nursing generally, nor does it in any way qualify 
or affect section 1286 (supra), nor does it enlarge or further define in any manner 
the matter of emergency referred to in section 1287. 

The comprehensive definition of the practice of medicine, as construed by the 
Supreme Court of this state in Marble vs. State, 72 0. S., 177, and other cases, 
-certainly brings the treatments above quoted from the record of treatments sub
mitted, within the term "practice of medicine,'' as defined in that section, and the 
person rendering such service must have a certificate from the state medical board 
before he or she may legally render such service for a "fee or compensation of 
any kind, direct or indirect," unless such services come within the purview of the 
first sentence of section 1287, in that the illness or injury for the cure or relief of 
which they were performed was an "emergency." 

The fact that the compensation to the nurse for her services is not paid by the 
persons whose illness or injury is treated, but paid for by their employer, does not 
destroy the character of such compensation and it is deemed to be within the pro
visions of section 1286 (supra). 

The legislature did not see fit to more closely define the term "emergency," 
and in the absence of pther evidence or expression· of the legislative intention, this 
term must receive its usual and ordinary meaning. 

"Emergency" is defined in Standard dictionary to be: 

"1. Sudden or unexpected occurrence or condition calling for im
mediate action; a perplexing or pressing combination of circumstances; 
sometimes, less properly, used in the sense of urgent need or exigency." 

It must be observed that it would be impractical, if not impossible, to de-
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fine a hard and fast rule as to emergencies which would be applicable in all cases, 
but so far as the present opinion is concerned, with the facts submitted, it may be 
stated that the term "emergency," as used in this section, would include such cases 
of sudden or unexpected illness or injury which call for immediate medical at
tention. 

\Yithout further facts, it would be impossible for this department to pass 
upon the emergency character of some of the treatments in the enclosed record of 
treatments, and no opinion is here expressed as to such, but those quoted above are 
sufficiently definlle and complete as statements of fact that this department is of 
the opinion that in the absence of further facts evidencing emergency character of 
the illness or injury treated, service in such cases, consisting of examination or 
diagnosis, prescription, advice or administration of a drug or medicine or treat
ment for the cure of the illnesses or injuries therein described, for compensation, 
direct or indirect, are not services performed in cases of emergency, as described in 
section 1287, and that in connection with the other facts included in your state
ment, such serYices may be rendered only by or under the direct personal super
vision of a person duly licensed to practice medicine in the state of Ohio. 

Respectfully, 
JOHN G. PRICE, 

A ttorney-Ge11eral. 

890. 

TAXES AND TAXATION-FRANCHISE TAXES OF CORPORATIONS
SUBSCRIBED OR ISSUED AND OUTSTANDING STOCK FORM 
BASIS OF ASSESSMENT U~DER SECTION 5498 G. C. DURING 
MON:rH OF MAY-WHERE CHANGES OCCUR DURING MONTH
LAST CO~DITION OF STOCK TO BE REPORTED-WHEN REPORT 
MADE LATER, CONDITION AT END OF MONTH OF MAY RE
PORTED-HOW STOCK REDUCED-WHEN EFFECTIVE. 

The subscribed or issued a11d outstanding stock of a corporation which forms 
the basis of the assessment of its franchise tax under section 5498 G. C. is that 
which it has during the 111011th of May preceding; where changes occur therein 
during that month the last condition of such subscribed or issued and outstanding 
capital stock may be reported. But even though a report is not made by the cor
poration within the time limited by section 5495 G. C., the report whe,i made nmst 
exhibit the conditions as the}' existed at the end of said month of May. 

It seems that the issued and 011tsta11di11g co111111011 stock of a corporation can
not be reduced in amount save by reducing the authorized capital stock in the 
manner prescribed by law; and that as against the state for the purpose of fran
chise taxation such reduction is not elf ective until a certificate of the action of the 
directors and stockholders is filed in the office of the Secretary of State. 

COLUMBUS, OHIO, December 24, 1919. 

Tax Commission of Ohio, Columbus, Ohio. 
GEN'TLEMEN :-I beg to acknowledge the receipt of your letter of recent date 

submitting the following questions: 

"The G. E. Conkey company filed its 1919 report as a domestic cor
poration for profit June 13, 1919. Upon the basis of the report the com-

18-Yol. II-A. G. 
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mission, on the first Monday in July, determined the amount of the sub
scribed or issued and outstanding stock to be $138,960. 

The attorneys for the company state that the capital stock was re
duced July 1 to $1,000. The certificate of reduction was filed in the office 
of the secretary of state July 18. They now contend that the franchise fee 
should have been based upon the reduced amount. Should the fee have 
been based upon the subscribed or issued and outstanding stock as of May 
31 or as of the first Monday in July? The fee upon the basis determined 
by the commission was paid to the treasurer of state under protest. 

If the fee was erroneously assessed, by what process may the com
pany obtain a refund of the excess payment?" 

In the opinion of this department, the corporation tax in question was properly 
assessed by the tax commission, so that the second question submitted does not even 
arise. 

It would seem to be unnecessary to decide the question as to whether or not 
the issued and outstanding capital stock as it was on the day when the tax com
mission acted constitutes the basis of the assessment. For from your statement 
of facts it appears that one of the steps required by statute to be taken in order 
to reduce the capital stock was not taken until after the assessment was made; 
that is to say, the certificate of reduction was filed in the office of the secretary of 
state on July 18, the commission's action having been taken on the first Monday in 
July, a prior date. 

Section 8700 of the General Code deals with the reduction of authorized cap
ital stock. It provides as follows: 

"\,Vith the written consent of the persons in whose names a majority 
of the shares of the capital stock thereof stands on its books, the board of 
directors of such a corporation may reduce the amount of its capital stock 
and the nominal value of all the shares thereof, and issue certificates there
for. The rights of creditors shall not be affected thereby; and a certificate 
of such action shall be filed with the secretar:y of state." 

As between the corporation and the state, it seems clear that action under this 
section is not complete until the required certificate has been filed. Corporations 
have no inherent or implied authority to increase or reduce their capital stock, 
especially where the laws of the state provide for such a thing as an authorized 
capital stock and undertake to prescribe the conditions upon which it may be 
altered. This is especially true where the reduction involves, or may involve, an 
alteration of the nominal or par value of the outstanding shares, as seems to be the 
case under section 8700 above quoted. See Cook on Corporations, sections 288-
290, inclusive. 

\Vithout, therefore, expressing any op1111on as to the effect of the action by 
the board of directors and stockholders with respect to the rights of the latter 
among themselves, it is at least very doubtful whether creditors dealing with the 
corporation after such action is taken but before the certificate of reduction is 
filed can be affected by such intra-corporate action; and, as above stated, it seems 
even clearer that the state in any relation it may sustain toward the corporation 
with respect to the condition of its capital stock is not affected by such action, but 
is only affected when the required certificate is filed. 

If these observations are well taken, there is no theory upon which the cor
poration in question could escape franchise taxation on the basis of the issued and 
outstanding capital stock, as based upon the authorized capital stock appearing of 
record in the office of the secretary of state on the first Monday in July. For 



ATTORNEY-GENERAL. 1587 

it is not contended that the issued and outstanding capital stock was or could 
lawfully have been decreased in amount otherwise than by compliance with section 
8700 in the reduction of the authorized capital stock. Corporations have no author
ity to retire shares of their common stock. Exceptional circumstances might exist 
leading to a reduction in the amount of the subscribed capital stock of the corpo
ration through the defeat of conditional subscriptions and the like, but when once 
issued a share of common stock cannot be extinguished as against the state with
out complying with the section cited. This has been the uniform holding of this 
department. 

Ko claim is made that what happened on July 1 was the retirement of pre
ierred stock in conformity to law. This could hardly be the case inasmuch as the 
alleged reduction was from $138,960 par value to $1,000 par value. This difference 
could not have represented lawfully retired preferred stock. 

But inasmuch as the question is discussed at some length in the correspondence 
submitted to me in connection with your request, and for the future guidance of 
the commission, it is deemed proper to discuss in this opinion also the question as 
to whether or not the basis of the assessment of the franchise tax is the subscribed 
or issued and outstanding capital stock as of the time when report is made or 
that in existence at the time the commission acts. It is conceded that it must be 
one or the other. The assessment is complete when the commission acts, and 
what follows is merely the collection of a lawfully assessed tax. Changes occur
ring between assessment and collection are therefore obviously not to be con
sidered. 

It is the opinion of this department that the condition of the capital stock as 
of the time when the annual report is made, or if such report is not made in time 
then as of the last date at which report should have been made if made in time, 
controls the assessment of th~ tax. The pertinent statutes are as follows: 

"Sectio11 5495.-* * * annually * * * during the month of May, 
each corporation, * * * shall make a report * * * to the com
mission, * * *." 

"Section 5497.-Such ft!port shall contain: 

* * * * * * * * * 
5. The amount of authorized capital stock and the par value of each 

share. 
6. The amount of capital stock subscribed, the amount of capital 

stock issued and outstanding, and the amount of capital stock paid up. 

* * * * * * * * * 
8. The change or changes, if any, in the above particulars, made 

since the last annual report." 
"Section 5498.-Upon the filing of the report, provided for in the last 

three preceding sections, the commission, after finding such report to be 
correct, shall, on the first Monday of July, determine the amount of the 
subscribed or issued and outstanding capital stock of each such corporation. 
On the first Monday in August, the commission shall certify the amount 
so determined by it to the auditor of state, * * *." 

Section 5504 may also ~ave some slight bearing. It provides that between 
the two dates last mentioned in section 5498 the commission may review and cor
rect its findings. 

Section 5514 may also be considered. It directs the secretary of state to make 
monthly reports to the tax commission showing new corporations and increases or 
decreases of capital stock, among other information. 

The sections as to foreign corporations are similar excepting that the com-
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mission is expressly given the authority to have recourse to "any other facts com
ing to its knowledge bearing upon the question," in addition to the facts reported 
to it, in making its assessment. 

The examination of sections might be extended to other sections relating to 
powers and duties of the tax commission in the aSSt;!Ssment of excise taxes. A 
general examination of these sections would show that in all such instances tfie tax 
is to be based upon a state of affairs existing some time prior to the time when 
the commission is required to perform the function of assessment or apportion
ment of the tax. 

It is true that the statute is not explicit upon the point under consideration, 
so that an ambiguity exists requiring interpretation. It cannot therefore be argued, 
however, that we must give to the statute an interpretation favorable to this par
ticular taxpayer on the principle that statutes imposing a special burden are sub
ject to strict construction; for if it is held that the latter of the two dates rather 
than the former is the proper one, such a holding will operate disadvantageously 
to corporations increasing their capital stock in the interim. If the principle last 
alluded to is permissible at all it should support a holding that the earlier date is 
to be preferred, because it is common knowledge that increases in capital stock 
occur with vastly greater frequency than decreases therein; so that the greater 
degree of benefit to corporations in general would accrue from the holding which 
has already been intimated. 

Upon careful consideration it appears that the only argument which can be 
brought to the support of the contention that the date on which the tax commisiion 
is required to act is the date as of which it should ascertain facts respecting the 
capital stock of the corporation subject to the tax, is that this date is definite and 
specific, whereas the reporting time covers a whole month and is therefore in
definite. It is not an argument in support of this particular date that the tax may 
be regarded as a tax on the privilege of doing business for a year in future, as 
urged by counsel for the company. The reasoning of the cases cited, viz.: Em
merman vs. Specialty (;o., 14 Ohio Fedei:al Dec., 289, and First National Bank vs. 
Aultman, M>il/er & Co., 14 Ohio Federal Dec., 298, is not specially satisfactory on 
this point; but granting that point, we have as yet no light on the date of the 
commencement of the "ensuing year" referred to in those decisions. Indeed, the 
intimations that are found in these cases tend to support a conclusion that the 
earlier date is the proper one. Thus, in the opinion of Doyle, Referee, in the first 
case appears the following: (p. 290) 

"The fee * * * is a tax * * * required to be paid to the state 
for the privilege of exercising its corporate franchise for the year en
suing after the filing of the annual report within the month of Septembe_r." 

The same referee makes a similar statement as to domestic corporations in the 
second of the two cases cited. 

The referee in these dicta was not speaking of the date as of which the 
assessment is made, but rather the year for which the tax is imposed, i. e., the 
"year" the enjoyment of the corporate franchises for which constitutes the theoret
ical basis for the incidence of the tax. In this connection it is pointed out that 
in State vs. Harris, 229 Fed., 892, this dictum of Referee Doyle was disapproved. 
The ·1ower court in that case had held that the year in question was the current 
calendar year, instead of the "year ensuing after the filing of the annual report" 
as held by Referee Doyle. Warrington, C. J., of the circuit court of appeals, noting 
this diversity of federal judicial opinion, remarked in the case last cited (p. 895) 
that 
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"It is not necessary to determine which of these periods is the correct 
one * * * but we are disposed to believe Judge Clarke's conclusion is 
right." 

This decision virtually overrules the two cases relied upon, without, however, 
furnishing us with any real light on the present question. 

Coming back, then, to the thought that the date when the commission must act 
is at least specific, while that for the filing of the report is more or less indefinite, 
it nevertheless appears that there is express warrant in section 5498 for the con
clusion which has been intimated. The thing which the commission is to do prelim
inary to its actual determination is to "find such report to be correct." This shows 
that the commission is acting on the basis of the report and not otherwise. In 
the case at hand it is not contended that the report was not correct, but rather that 
the facts had° changed, from which it is to be inferred that inasmuch as the com
mission must act on a report if it has one before it, the right exists to file an 
amended report if the facts have changed between the filing of the original report 
and the first 1fonday in July. This right may be conceded by implication subject 
to the provisions of the statute relative to the time in which reports may be filed. 
Here we have it by section 5495 that the report shall be filed "during the month 
of May." Presumably if a corporation had on the first day of 11ay filed a report 
and then later in the same month had made changes in its capital stock, it would 
be proper for it to file an amended report during the month of May, or even 
thereafter, setting forth any state of affairs that existed during the month of May. 
But there is no warrant in the statutes for exhibiting in a report any state of 
affairs other than that which existed during the month of May; nor is there any 
warrant in the statute for action on the part of the commission predicated upon 
any report other than the one filed in accordance with the statute. 

These plain inferences shown by the language of sections 5495 and 5498 G. C. 
are supported by a consideration previously referred to, which is that throughout 
the scheme of administration embodied in the tax commission act generally, we 
find action by the commission based upon reports filed at an earlier date, and in 
some instances relating themselves to conditions existing as uf the still earlier date 
than the date at which the report is filed. This is indeed a feature common to a!l 
taxation laws. Personal property is listed for taxation as of the day preceding 
the second 11onday in April. The lists, however, need not be handed in to the 
county auditor or assessor until a later date. The old statute on this subject pre
scribed the third :Monday of ::\Tay as this date. The returns thus made are subject 
to revision for the purposes of assessment, and do not find place on the tax dupli
cate in the form of a final assessment until October. The tax so laid on property 
is for the purposes of an ensuing year. But save where modified by express pro
vision of law, as in the case of the destruction of buildings between April and 
October, tr.e assessment is not changed because personal property had in owner
ship or possession on the day preceding the second Monday of April has been 
lost or alienated before the final assessment is made or even before the taxpayer 
makes his return. 

Indeed administrative convenience dictates a certain lapse of time between 
the date as of which the conditions upon which the apportionment of the tax de
pends and the taxation machinery i3'1 initiated, on the one hand, and the date on 
·which the administrative action which constitutes the preliminary or final assess
ment is taken. 

For all these reasons, then, it is the opinion of this department that the tax 
commission was right in determining the amount of the subscribed, issued and out
standing stock of the corporation in question to be that which was in existence 
during the month of May. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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891. 

COUNTY BRIDGES-CONTRACTS COSTIXG LESS THAN $1,000-PLANS 
MUST BE SUBMITTED TO COUNTY COMMISSIONERS, COUNTY 
AUDITOR AND SURVEYOR AND APPROVED BY THEM. 

Contracts for the construction, altera/>io1i or repair of county bridges, costfog 
¢ess than $1,000, cannot be made by the count1• commissioners unless the plans, 
specifications and estimates of the cost thereof have bem submitted to the board 
of county commissioners, county aiiditor and surveyor and approved by th'em and 
filed in the auditor's office, 11or ca'n s11ch contract be made for more' than the esti
mated cost. 

COLUMBUS, Oaro, December 24, 1919. 

HoN. WALTER B. MooRE, Prosecuting Attorney, Woodsfield, Ohio. 
DEAR Srn :-Acknowledgment is made of the receipt of your recent request for 

the opinion of this department as follows: 

"I am writing you at this time asking your opinion upon the question 
-submitted below: 

Statement of Facts: On July 7, 1919, the commissioners of Monroe 
county, Ohio, instructed the county auditor to advertise for sale the con
tract to build what was known as the Trembly Run bridge. This appears 
upon their journal, under the above date. So far as the reoords sho..y, the 
county surveyor was not ordered to prepare any plans and specifications or 
make any estimate for the same. 

There is no further record in this case until August 4, 1919, when the 
county auditor was again instructed to advertise this bridge, and after that 
date, there was n,o entry upon the journal of any kind relating to the 
bridge until the commissioners began to allow claims as hereinafter set 
out. 

It might be well ·to state here that said bridge was, in fact, advertised 
twice, and no bids were received on the day fixed for the same in either 
notice. The estimate on the bridge was in the neighborhood of $450.00. 

The commissioners without any record, except as above stated, have 
attempted to build this bridge under what they call 'force account'. 

An examination of the auditor's records this morning discloses that 
they have allowed bills to the amount of more than $1,250.00 in connectjon 
with this bridge and. its construction. 

I beg to submit the folbwing questions upon the foregoing statement of 
facts: 

(1) Can the county commissioners build a bridge costing more than 
$200.00 by 'force account'? 

(2) If they can construct such a bridge by 'force account', are they 
permitted to expend more than the original estimate for its construc
tion? 

(3) If they_ can construct bridge by •force account' would it be neces
sary for them no pass a .resolution to proceed to build this bridge in that 
manner? 

(4) Is the record above submitted sufficient to authorize them to 
build this bridge either by contract or by 'force account'? 

(5) If this bridge could be built by 'force account', is it necessary that 
the county surveyor have direct supervision over its construction? 

https://1,250.00
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(6) Who has authority to employ the labor and furnish the material 
(that is, purchase it) for such bridge? 

I would like very much to have your opinion as soon as p,c>ssible upon 
the above questions, as there are some other bridges which are either in 
process of construction br in contemplati,on, under the same plan as the one 
referred to above, in this county, and I am sending you herewith my idea 
of this matter in letter enclosed." 

The outstanding facts here are that judging from the record, no plans, specifica
tions ,or estimates of this bridge were ordered or made, nor any action taken by 
the commissioners approving or adopting any such plans, specifications or estimates. 
It also appears that so far as the record shows, ·no contract to build the bridge 
was made by the commissioners except by what is referred too as "force account". 

It is noted that you have some six questions stated, but if a negative answer 
is given to question Xo. I, it would be unnecessary to further consider and decide 
the following questions. 

Secti.:m 2343 of the chapter entitled "Building Regulations" provides that when 
it becomes necessary to erect, alter or repair a bridge, the commissioners shall 
cause full and accurate plans to be made, particularizing the details of such plans. 

Sections 2344, 2345 and 2346 relate to contracts for the superstructure of 
bridges. 

Section 2347 provides that the plans and specifications "shall be kept on file in 
the office of the auditor". 

Section 2350 provides : 

"If the plans, drawings, representations, bills of material and specifica
tions of work and estimates of the cost theme>£ relate to the building; addi
tion to, or alteration of an infirmary, they shall be submitted to the com
missioners and infirmary directors. If approved by a majority of them, 
a <X>PY thereof shall be deposited in the office of the auditor and kept for 
the inspection and use of parties interested." 

Section 2353 defines the bridge contracts, in the letting of which advertisement 
for bids is not necessary. Under this section bridges, the cost of which does not 
exceed one thousand dollars, may be contracted for without advertisement. 

Under section 2354 the commissioners may let at private contract without pub
lication or notice, a contract for a bridge when its estimated cost docs not exceed 
two hundred dollars. 

Section 2358 prohibits the making of any contract for a bridge, additions 
thereto or repairs thereon, at a price in excess of the estimates "required to be 
made by the preceding sections." Your letter states that the records do not show 
the making, submission or approval of any plans, specifications or estimates for 
the bridge described in your letter, and as the commissi•oners speak by their rec
ords, it is inferred from this and your other statements that no such plans, specifica
tions or estimates were in fact so made, submitted and approved. These sections 
were reviewed in the common pleas court of Ashland county in the case ,of State 
ex rel. vs. Ashland County Commissioners, 14 0. D., 563, the first and second para
graphs of the syllabus of that case being: 

I. "The office of county commissioners is a creature of statute, and 
the incumbent thereof can exercise no power or do any act in his official 
capacity which will bind the county unless expressly authorized and done 
in the manner provided by statute; and when the statute conferring power 
directs what shall be done preliminary to the expenditure-of public money, 
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these requirements, if mandatory, must be complied with or the contract is 
illegal. 

2. The provisions of sections 795, 796, 797 and 798 Rev. Stat., requiring 
county commissioners, before contracting for the construction of bridges, 
to procure certain plans, determine the dimensions of the superstructure, 
advertise for bids and pl'loposals, submit plans, specifications and esti
mates to the board of county commissioners, county auditor and surveyor, 
etc., is mandatory. Contracts made in disregard thereof are illegal and will 
be enjoined." 

With reference to the necessity of the commissi-oners recording their transac
tions on their journal, the sixth paragraph of the syllabus would be pertinent. 
It is: 

''Contracts made by county commissioners should appear on their jour
nal, and also be entered into at the place where the Jaw provides they shall 
transact public business, and not at the other contracting party's private office 
or hotel." 

This was an action against the county commissioners in a case in which it was 
alleged that they were proceeding to award bridge contracts without such plans, 
as appears on page 571, as follows: 

"They never submitted, as comm1ss10ners, any plans or specifications, 
bills of material or estimates, to the auditor or surveyor with the three 
commissioners for approval." 

The effect of the section requiring the submission and adoption of plans and 
estimates, whether the cost of the bridge is such that it must be advertised or not, 
1s also considered in this case at page 574, where the court observes: 

"While the commissioners may let a contract when the estimated cost 
of the bridge and the substructure does not exceed $1,000, the other require
ments of the statutes cannot be omitted. 

This estimated cost must be passed upon by the auditor and the sur
veyor in conjunction with the commissioners, before the comm1ss1oners 
can enter inbo any contract whatsoever, and in no instance was there any 
estimated cost of the bridge and substructure, or either. * * * This 
(section 2358, prohibiting contracts in excess of estimates) applies to all 
contracts." 

I 

In the case of Buchanan Bridge Co. vs. Campbell et al., 60 0. S., 406, the 
sy Jlabus is : 

"A contract made by county commissioners for the purchase and erec
tion of a bridge in violation or disregard of the statutes on that subject, is 
void, and no recovery can be had against the county for the value of such 
bridge. Courts will leave the parties to such unlawful transaction where 
they have placed themselves, and will refuse to grant relief to eit~er 
party." 

In a statement of this case, pages 422: and 423, the court reviews the various 
sections relating to the duties of county commissioners in the matter of bridge 
contracts, saying of section 2358, then section 800 R. S., that it provides that no 
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contract for a bridge or bridge substructure, shall be made at a price in excess of 
the estimate so required to be mad~, and 

"To make a valid contract of sale by the bridge rompany to the county 
commissioners, and a valid contract of purchase of a bridge exceeding one 
thousand dollars by the commissioners, it is essential that the foregoing 
provisions ,of t~e statute should be substantially complied wit!?." 

On page 425, in the enumeration of the defects in the commissioners' proceed
ings and contract with the bridge company, it is stated : 

"No plans or specifications were ever made, approved or deposited 
with the auditor; * * * 

These omiss~ons are fatal to the validity of the contract, and by force 
of the above cited sections of the statute, the contract is totally void and 
imposed no obligations on either party to it." 

This department is not aware of any later decision reversing Qr modifying the 
rule laid down in these cases, and it is therefore the opinion of the Attorney-Gen
eral that contracts for the construction, alteration or repair of county bridges, oost
ing less than $1,000, cannot be made by the county commissioners unless the plans, 
specifications and estimates of the cost thereof have been submitted to the b,oard 
,of county commissioners, county auditor and surveyor and approved by them and 
filed in the auditor's office, nor can such contract be made for more than the esti
mated cost. 

In view of the conclusion arrived at in the consideration of your first ques
tion, it is not deemed necessary to oonsider and answer the remaining questions in 
detail, as it is believed that the authorities above referred to contain an answer 
to all your questions. 

Respectfully, 
JoHN G. PRICE, 

Attoniey-General. 

892. 

BOARD OF EDUCATION-RURAL OR VILLAGE SCHOOL DISTRICT 
BOARD MAY SUSPEND ANY OR ALL SCHOOLS TE1'1PORARILY OR 
PERMANENTLY-BOARD TO DETERMINE WHAT CONSTITUTES 
SUFFICIENT CAUSE TO SUSPEND-CONTRACT OF TEACHERS 
TERMINATED BY LAW WHEN SCHOOL SUSPENDED. 

1. The board of education of any rural or village school district may s1ispend 
temporarily or permanently at any time any or all schools in such village or rural 
school district because. of disadvantageous location or a113• other cause. 

2. As to what constitutes sufficient cause to suspend temporarily or per
manently a school in a village or rural school district, it ·is for the board of educa
tion of such district in its discretion to say. 

3. Where a board of education has decided to suspend such school, either 
temporarily or permanently, and where such school is suspended during the school 
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term, the co11tract of the teacher is thereby terminated by law, since such contract 
was made with knowledge of the provisions appearing i'n section 7730 G. C. 

COLUMBUS, Omo, December 24, 1919. 

HoN. A. HARM01:1, HOLDERNESS, Prosecuti11g Attorney, West Unio,i, Ohio. 
DEAR Srn :-Acknowledgment is made of your request for an opinion upon the 

following statement of facts : 

"The board of education employed a teacher in a district where the 
normal attendance was fourteen. Some of the patrons wanted another 
teacher, so are transporting their children tro a neighboring village at their 
own expense and paying their tuition, leaving the teacher in the district 
only two pupils. · 

In another district a petition was submitted stating that there would 
be thirteen pupils in the district to attend school. As the enumeration 
showed the same a school was established there. Since that time a num
ber of the patrons have moved away leaving the school only seven pupils. 

11ay these schools be abolished while the school term is going on? 
Whose duty is it to abolish them? If abrolished is the teacher's contract 
terminated, or is the board of education still required to pay her salary for 
the remainder of the year?" 

Attention is invited to section 7730 G. C. as amended 108 0. L., 708, effective 
September 22, 1919, which reads as follows : 

"The board of educati-on of any rural or village school district may 
suspend temporarily or permanently any or all schools in such village or 
rural school district because of disadvantageous location or any other 
:cause. \Vhenever the average daily attendance of any school in the school 
-district for the preceding year has been below ten the county board of 
education shall direct the suspension and thereupon the board ,,'.)f educa
tion of the village or rural school district shall suspend such school. When
.ever any school is suspended the board of education of the district shall 
pmvide for the transfer of the pupils residing within the territory of the 
.suspended school to other schools. Upon such suspension the board of 
education of such village or rural district shall provide- for the conveyance 
-of all pupils ,of legal school age who reside in the territory of the sus
pended district and who live more than two miles from the school to 
which they have been assigned, to a public school in the rural or village 
,district or to a public school in another district. Notice of such suspen
.sion shall be posted in five conspicuous places within such village or rural 
.school district by the board of education within ten days after the resolu
tion providing for such suspension is adopted. Wherever such suspension 
is had on the direction of the county board o{ education, then upon the 
-direction of such county board, and in other cases upon the finding by the 
hoard of educati•,'.)n ordering such suspension that such school ought to be re
-established, such school shall be re-established. If at any time it appears 
that the average daily attendance of enrolled pupils residing within the 
territory of the suspended school as it was prior to such suspension is 
twelve or more then, upon a petition asking for re-establishment signed 
by a majority of the voters of the said territory, the board of education 
may re-establish such school." 
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Your statement of facts indicates that there are two school districts in which 
certain conditions obtain, in the first district there being but two pupils in attend
ance at the public school in that district although the normal attendance in such 
district was fourteen. You indicate this is due to the fact that the patrons desired 
another teacher and are transporting their children ro a neighboring village at their 
own expense and paying their tuition. In the second district the enumeration 
showed that there would be thirteen pupils in the district to attend a school if 
established and this was followed by a petition from the patrons in the district, 
which resulted in the establishment of the schiool in that district. Since the estab
lishment of the school, several of the patrons have moved away, leaving the school 
with only seven pupils, and your first question is whether either or both of these 
schools may be aoolished while the school term is going on, there being two pupils 
in the one district and seven pupils in the other district. 

It will be noted that section 7730 G. C. supra, says : 

"The board of education of any rural or village school district may 
suspend temporarily or permanently any or all schools in such village or 
rural school district because of disadvantageous locati•;:m or any other 
cause." 

This is the opening sentence of the section and is one giving broad authority 
to boards of education in the use of their discretion. This language is f•ollowed 
by the remainder of the section providing that where the local board fails to act 
it is the duty of the county board to direct the suspension •of such school provided 
that the average daily attendance in the school district for the preceding year was 
below ten. The language of the statute indicates that the county board of educa
tion has no direct authority to suspend a public school in a rural or a village dis
trict, but its authority is that it can direct the suspension and "thereupon the 
board of education of the village or rural school district shall suspend such school." 
This means that the initiative in suspending the school lies with the local board of 
education and the county board of education is not presumed to act unless the loca~ 
board of education has failed to suspend a school where during the preceding year 
the average daily attendance was below ten. It will be noted that section 7730 says 
the· board of education may "suspend temporarily or permanently" and it would 
thus appear that since the power to suspend temporarily is given, this must mean 
that the board of education has authority to suspend the scho.)l in question at any 
time, even during the term, as in the instance at hand. You indicate that in one 
of these districts there are but two pupils in the district and it was clearly not the 
intent of the legislature that a school should be maintained with a teacher when 
such school had but two pupils in the district, for if both were absent from the 
school on any particular day, the daily attendance for that day in that school pre
sided over by a teacher would be nothing. 

You also ask as to whose duty it is to abolish these schools, and if abolished 
are the contracts of the teachers terminated or is the board of education still re
quired to pay the salaries of the teachers for the remainder of the year. 

Attention is invited ro opinion No. 1321, issued December 23, 1914, and appear
ing at page 1625, Vol. II, Annual Report of the Attorney-General for 1914, the syl
labus of which reads in part as follows: 

"* * * If a township board of education entered into a contract 
with a teacher for teaching a subdistrict under its jurisdiction, and such 
subdistrict was aoolished in accordance with section 7730, General Code, 
such act operated as a termination of the contract, provided such act oc
curred before the termination of the contract because of the lapse of time 
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such contract was to run. Likewise such contract would be terminated if 
the school should be suspended in accordance with the mandatory pro
visions of section 7730, General Code, as amended, 104 0. L., 139. An ex
penditure of money upon such contract, after being so terminated under the 
provisions contained in said section as the same existed both prior to its 
amendment and since its amendment above referred to would be illegal. 
* * *" 

After citing the cases of Railroad Co. vs. Defiance, 52 0. S., 262, and Smith 
vs. Parsons, 1 Ohio Report, 239, in arriving at the above conclusion the Attorney
General further said: 

"The contract with the teacher referred to in your first question was 
made at a time when the provision contained in said section 7730 was in 
effect, and it would follow that such provision impliedly became a part of 
the contract. * * * The teacher so employed entered into the contract 
under the statutory limitation in section 7730 * * * that the school 
by which such teacher was so employed to teach might be suspended by the 
board of education, * * * Therefore, in answer to your first question, 
it is my opinion that if.a township board of education entered into a con
tract with a teacher for teaching a subdistrict under its jurisdiction and 
said subdistrict was abolished by such board under and in accordance with 
the provisions contained in section 7730, then this act operated as a , 
terminatioii of the contract, provided such act occurred before the termina
tion of such contract." 

While section 7730 G. C. has been amended practically by all of the recent 
legislatures, the present legislature having amended it twice, it is noticed that the 
sentence which provides that boards of education may suspend temporarily or per
manently the schools in their respective jurisdictions has remained the same 
throughout all of the various sections that have been amended. Thus, at one time 
section 7730 provided as follows: 

"The board of education of any township sch•ool district may suspend 
the schools in any or all subdistricts in the township district." 

This was amended in 104 Ohio Laws so that the sentence ·read as follows: 

"The board of edu,cation of any rural •or village school district may 
suspend any or all schools in such village or rural school district." 

This sentence has now been further amended giving boards much more latitude 
in this matter, so that it reads at present as follows: 

"The board of education of any rural or village school district may sus
pend ·temporarily or permanently any or all schools in such village or rural 
school district because of disadvantageous location or any other cause." 

It thus will be seen that the words "temporarily or perman1;ntly" have been 
added to the statute as well as specifying that such suspension can be made for 
"disadvantageous location or any other cause," and it therefore seems that it is 
within the discretion of the board of education to say what schools, if any, are to 
be suspended and whether such suspension is to be temporary or permanent. 
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Upon the question of the discretion permitted to boards of educati<on the Ohio 
Supreme Court has spoken recently in the case of Brannon et al. vs. Board of 
Education, 9J 0. S. 369, appearing in the Ohio Law Bulletin for September 29, 1919, 
in the foHowing language : 

"A court has no authority to control the discretion vested in a board 
of education by the statutes of this state, or to substitute its judgment 
for the judgment of such board, upon any question it is authorized by law 
to determine. Xor will a court restrain such board of education from 
carrying into effect its determination of any question within its jurisdiction, 
except for an abuse of discreti,on or for fraud or collusion on the part of 
such board in the exercise of its statutory authority." 

In conclusion it is therefore the opinion of the Attorney-General: 
(1) The board of education of any rural or village school district may sus

pend temporarily or permanently at any time any or all schools in such village or 
rural school district because of disadvantageous location or any other cause. 

(2) As to what constitutes sufficient cause to suspend temporarily or per
manently a school in a village or rural school district, it is for the board of educa
tion of such district in its discretion to say. 

(3) Where a board of education has decided to suspend such school, either 
temporarily or permanently, and where such school is suspended during the school 
term, the contract of the teacher is thereby terminated by law, since such contract 
was made with knowledge of the provisions appearing in section 7730 G. C. 

Very respectfully, 
JOHN G. PRICE, 

Attorney-General. 

893. 

SCHOOL SUSPENDED BY COUNTY BOARD OF EDUCATIOX-HOW IT 
CAN BE RE-ESTABLISHED BY LOCAL BOARD-ANERAGE DAILY 
ATTENDAN"CE OF EXROLLED PUPILS RESIDING WITHil\' TERRI
TORY OF SUSPENDED, SCHOOL-REASONABLE TERMS FOR C01f
PUTING AVERAGE DAILY ATTENDAXCE. 

1. When a school is suspended on tl1e direction of the county board of educa
tion, as provided in sectio,~ 7730 G. C., such school can be re-established by the 
local board of education and without further direction by the county board of educa
tion, whe,~ it has been made to appear to the. local board that the average daily 
attendance of enrolled pupils residing i,•ithi11 the territory of the suspended school, 
as it was prior to such1 suspension, is twelve or more pupils attending any other 
school. 

2. The average daily attendance of enrolled pupils mentioned in section 7730 
G. C. refers to the attendance computed at some time during the ~urrent school 
year. 

3. A public school that has been suspended by a board of education must be 
re-established 11po11 proper petition at 011y time within the school year following 
such suspension, wh,m it has been made to appear to the local board that there is 
an average daily attendance of enrolled pupils, residing within the territory of the 
suspended school, of twelve or more. 

4. Under the provisions of section 7730 G. C. there is 110 time mentioned dur-
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ing which the a·z:erage daily attendance should be computed, but such co111p11tation 
to establish the average daily attendance mentioned in sectio,~ 7730 G. C. should 
be a reasonable time, which it is suggested should be not less than 011e week 11or 
necessarily more than one school month. 

5. In establishing the average daily atte,wance i,i other schools of those pupils 
who reside iii the territory of a district whose school has bem suspended, the daily 
attendance records of pupils in the separate schools should be assembled for the 
same specific days and the average daily attenda,ice computed therefrom for a rea
sonable tim'e. 

COLUMBUS, OH10, December 24, 1919. 

HoN. FRANK B. PEARSON, Superintendent of Public Instruction, Col11111bus, Ohio. 
DEAR Sm :-Acknowledgment is made of the receipt of your request for an 

opinion upon five questions growing out of section 7730 G. C., as amended by the 
present general assembly and effective September 22, 1919. Your first ques
tion is: 

"When a school is suspended on the directi-on of the county board of 
education as provided in section 7730, H. B. 348, of the eighty-third general 
assembly, can such school be re-established, except upon the direction of 
the county board of education, if it appears that the average daily attend
ance of enrolled pupils residing within the. territory of the suspended 
school, as it was prior to such suspension, is twelve or more?" 

Your first question is whether the county board of education has anything to 
do with the re-establishment of a district school when it appears that the average 
daily attendance of enrolled pupils residing within the territory of the suspended 
school, as it was prior to such suspen.sion, is twelve or more, even though such 
school was, in the first instance, suspended in its operation by direction of the county 
board of education. The law which is pertinent , on this question reads as fol
lows: 

"* * * Wherever such suspension is h,ad on the direction of the 
county board of educati,on, then upon the direction of such county board, 
and in other cases upon the finding by the board of education ordering 
such suspension that such school ought to be re-established, such school 
shall be re-established. If at any time it appears that the average daily at
tendance of enPolled pupils residing within the territory of the suspended 
school as it was prior to such suspension is twelve or more then, upon a 
petition asking for re-establishment signed by a majority of the voters of 
the said territory, the board of education may re-establish such school." 
(Section 7730, 108 0. L., 704.) 

In analyzing section 7730' G. C., from which the above is taken, it may be said 
th.it the county board of education has no authority to actually close the district 
school, for the section says that the county board of education "shall direct the 
suspension and thereupon the board of education of the village ,or rural school dis
trict shall suspend such school". The county board of education can direct the sus
pension of a district school in only •:me instance in any year, that is, "whenever the 
average daily attendance of any school in the school district for the preceding year 
has been below ten", and naturally this would take place during the summer months 
following the end of the sch,ool term of the preceding year, and before arrange
ments were comp.Jeted for the operation of the district schools for the new school 
year beginning on the following September 1st. This, then, is the only instance 
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in which the oounty board of education can cause the suspension of a district 
school, and this rests entirely on the figures of the preceding year, which figures 
must show' that the average daily attendance for that year has been below ten. On 
the other hand the authority of the local board of education in• any rural or village 
school district is much broader in that it has authority to suspend such schools 
temporarily or permanently at any time, the opening sentence of section 7730 G. C. 
reading as follows : 

"The board of education of any rural or village school district may 
suspend temporarily ror permanently any or all schools in such village or 
rural school district because of disadvantageous location or any other 
cause." 

The powers of the county board of education, under sectio~ 7730, are limited, 
as above stated, oo the one instance in which, following the figures of the preceding 
year, the county board of education can direct the suspension of a district schpol 
whose average daily attendance has fallen below ten. 

Your first question then is, where the county board of education has exercised 
the autoority of directing the suspension of a district school, can such school be 
re-established except upon the direction of the same county board of education? 
That is to ~ay, is it possible for circumstances to arise that wiil bring about the 
re-establishment of a school, whose suspension has been directed by the oounty board 
of education except by the direction of the county board of education that such 
school shall be re-established? The answer to this question appears bo be in the 
closing sentence of section 7730, the saving clause which, reserves to the people 
of the district their rights of having a school conducted in that district. This 
closing language, it will be noted, reads as foHows : · 

"If at any time it appears that the average daily attendance of enrolled 
pupils residing within the territory of the suspended school as it was prior 
to such suspension is twelve or more, then, upon a petition asking for re
establishment signed by a majority of the voters of the said territory, the 
board of education may re-establish such school." 

The question here is, what was meant by the general assembly in using the 
words "the board of education may re-establish such school" while speaking of the 
territory oontiguous to the suspended school, as it was prior to such suspension. 
It is believed that the general assembly meant the local board of education of the 
village or rural school district as having the power to re-establish any school where 
the voters in their own territory signed a petition requesting that such sch,ool be 
re-established and then clearly showing that the average daily attendance of en
rolled pupils was twelve or more. 

An examination of the statutes bearing upon the county board of education 
shows that where the county board of education is meant, the general assembly 
uses the words "county board of education" and not the general words "the board 
of education". Under the decision of the Ohio supreme court, in the case of State 
ex rel. l\Iyers vs. Board of Education, decided February 13, 1917, and appearing at 
page 367, 95 0. S. Reports, the court held that the word "may", appearing at the 
end of section 7730 G. C., must be construed as meaning the word "shall", the 
syllabus of such decision being as follows : 

"l. The literal meaning of the words 'may' and 'shall' is not always 
conclusive in the construction of statutes in which they are employed; 
and one shall be regarded as having the meaning of the other when that 
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is required to give effect to other language found in the statute, or to 
carry out the purpose of the legislature as it may appear from a general 
view of the statute under consideration. 

2. Where power is granted by statute to public officers by permissive 
language, coupled with a provision for invoking the exercise of such power 
by a petition of voters, or of any part of the public, such language will be 
regarded as peremptory unless a contrary construction is manifestly re-
quired. · 

3. Under the proviso contained in section 7730, General Code, as 
amended May 27, 1915 (106 0. L., 398), the board of education ,of any 
rural or village district, which has theretofore suspended any or all schools 
in such village or school district, is required to re-establish such suspended 
school on a petition therefor, signed by a majority of the voters of the sus
pende·d district, at any time the school enrollment of the said suspended" 
district shows twelve or more pupils of lawful school age." 

In arriving at this decision the court cited State vs. Budd, 65 0. S., p. 5, Super
visors vs. United States ex rel, 71 U. S., 446, and Columbus, Springfield and Cin
cinnati Railroad Company vs. Mowatt, 35 0. S., 287. In the latter case this very 
important language occurs : 

"Where authority is conferred to perform an act which the public in
terest demands, may is generally regarded as imperative." 

The Myers decision was rendered directly upon section 7730, regarding the sus
pension of a district school, and applies to section 7730 as it reads today, except 
that the present general assembly has changed the language of section 7730 to pro
vide that instead of basing the right to have the school re-established at any time 
on the school° enrollment of the said suspended district, under the present law, it 
must be the average daily attendance ,of the school enrollment in the territory, which, 
it will be noted, is quite a different thing from mere enrollment. Thus the school 
enrollment in a district might be fifteen pupils and the average daily attendance 
might be less than twelve. 

Your second question reads as follows: 

"Section 7730 of the same law provides: 'If at any time it appears 
that the average daily attendance of enrolled pupils residing within the terri
tory ,of the suspended school as it was prior to such suspension is twelve 
or more, then upon a petition asking for re-establishment signed by a 
majority of the voters of the said territory, the. board of education may 
re-establish such school.' 

Does the 'average daily attendance' of enrolled pupils refer to the at
tendance the year previous to such suspension or to the year following such 
suspension?" 

The words "average daily attendance" of enrolled pupils occurring in section 
7730 G. C. refers to the average daily attendance at the time it is proposed toO re
establish a suspended school, that is, the current year and not the preceding year, 
for the section says, "if at any time it appears", and again, the word "is" occurs 
rather than the word "was", which latter word would be used if it was intended 
that such average daily attendance should be computed on the preceding year. 

Your third question reads as follows : 

"Must the enrolled pupils residing within the territory of the sus-
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pended school be permitted to attend another school or other sch>::>ols for 
the entire term in order that the average daily attendance for the year 
may be determined or may it be re-established at any time within the 
school year following such suspension that it appears that there is an aver
age daily attendance of enr-olled pupils residing within the territory of the 
suspended school?" 

The answer to this question is that the suspended school may be re-established 
at any time within the school year following such suspension, whenever it appears 
there is an average daily attendance of enrolled pupils residing within the territory 
of the suspended scho::>I, amounting in number to twelve or more pupils, and it is 
not required that such attendance should be computed for an entire term in order 
to discover the "average daily attendance at any time". 

Your fourth ·question reads: 

"J f the school may be re-established at any time within the following 
year, for how long a time must the average daily attendance be computed?" 

Section 7730 does not say for how long a time the average daily attendance 
is to be computed in order that the patrons residing in such district where the 
school has been suspended can again have for their children the educational 
facilities which they had before. Nowhere in the section is there found any 
language as to how long the pupils would have to attend school in order to clearly 
establish what is meant by the average daily attendance, as herein used. This 
section says "at any time" and this could mean a short period as well as a long 
period, and rather seems to mean a time when a discovery is made that the average 
daily attendance is twelve or more, in which event, from that time, the right to 
have a public school in such district would be clearly established and all that would 
remain would be for the voters in the territory of the old district to prepare a 
proper petiti,on, signed by a majority of them, to be presented to the local board 
of education; and if the average daily attendance at any time appears to be twelve 
or more, the local board of education shall re-establish the school under the decision 
in the case of State ex rel Myers vs. Board of Education, 95 0. S., 367. As long 
as the law does not say for how long such average daily attendance shall be com
puted, except in the words "if at any time it appears", it is left for the local board 
of education to use its round discretion as to whether an average daily attendance 
has been established for a reasonable time. Under the section no person seems to 
have the authority to say how long this period shall be in arriving at the average 
daily attendance, but the average grades of school children are frequently computed 
on only five subjects, and the average daily attendance for a school week could 
be the sum total of the attendance for five school days in that week, divided by 
the five days, and thus we would have the average daily attendance established at 
that time, and the law says "at any time". 

Your last question reads: 

"Since these pupils may be eni,olled in several schools, how must the 
daily attendance be determined?" 

It is but natural that if a school has been suspended in a district, the pupils 
would be enrolled in several adjacent schools, since section 7730 G. C. says that the 
board of education of the district shall provide for the transfer to other schools 
and for their proper conveyance where they live more than two miles from the 
school to which they have been assigned. The only method of arriving at the daily 
attendance and thus getting at the average daily attendance of a certain group of 
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pupils who attended different schools, would be to take their individual record of 
attendance in the school where they attended and assemble such record with the 
records of other pupils for exactly the same specific days and the average thus at
tained from the records of the several schools which are available through the dis
trict superintendents wo!J]d establish the average daily attendance of the group of 
pupils in question. 

It is believed that not more than a school month of twenty days is necessary 
in order to establish the average daily attendance "at any time", as contemplated 
by the legislature, and a period less than one week would hardly be a fair criterion 
for establishing such average daily attendance. The petitioners must show con
clusively to the board of education that such average daily attendance is twelve or 
more in a material way, that is, that twelve or more pupils are, on the average, at
tending some adjacent school while having their school residence in the old dis
trict, and such time of computaton should be a reasonable time in order that the 
board of education would not re-establish the school and employ a teacher there
for where there was some question as tp whether the average daily attendance 
would keep up in number to the requirement contemplated in section 7730 G. C. 
The section says that "if at any time it appears", and this means that it must be 
apparent to any one who might question it that the territory of the suspended 
school, as it was prior to such suspension, contains a number of pupils whose average 
daily attendance in the schools to which they have been assigned is twelve or 
more. 

It is therefore the opinion of the Attorney-General that: 
1. When a school is suspended on the direction of the county board of educa

tion, as provided in section 7730 G. C., such school can be re-established by the 
local board of educati,on and without further direction by the county board of 
education, when it has been made to appear to the local board that the average 
daily attendance of enrolled pupils residing within the territory of the suspended 
school, as it was prior to such suspension, is twelve -0r more pupils attending any 
other school. 

2. The average daily attendance of enrolled pupils mentioned in section 7730 
G. C. refers to the attendance computed at some time during the current school 
year. 

3. A public schoool that has been suspended by a board of education must be 
re-established upon proper petition at any time within the school year following 
such suspension, when it has been made to appear to the local board that there is 
an average daily attendance of enrolled pupils, residing within the territory of the 
suspended school, of twelve or more. 

4. Under the provisions of section 7730 G. C. there is no time mentioned dur
ing which the average daily attendance should be computed, but such computation 
to establish the average daily attendance mentioned in section 7730 G. C. should be 
a reasonable time, which, it is suggested should be not less than one week nor 
necessarily more than one school month. 

5. In establishing the average daily attendance in oth-er schools of those pupils 
who reside in the territory of a district whose school has been suspended, the daily 
attendance records of pupils in the separate schools should be assembled for the 
same specific days and the average daily attendance computed therefrom for a 
reasonable time. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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894. 

BOARD OF EDUCATIOX-VILLAGE-CAXDIDATES FOR LONG AND 
SHORT TERMS NOT DESIGNATED ON BALLOTS-ELECTION 
INVALID. 

Where five members of a village board of education were to be elected, tw<> 
members for the term of two years and three for the term of four years, and the 
ballots cast did not designate who were the candidates for the long and short 
terms, 110 valid election was held, and the present in,e11111bents will hold over ttnfit 
their successors are properly elected and qualified. 

CoLUMBUS, OHIO, December 24, 1919. 

HoN. HOMER HARPER, Prosecuting Attorney, Painesville, Ohio. 
DEAR Sm :-Acknowledgment is made of the receipt of your Jetter in which 

you submit the following question for my opinion : 
"At the November election, 1919, five persons were elected members 

of the board of education of Wickliffe (village) school district, some for 
short terms and some for full terms. There was no designation on the 
ballot to determine who were the candidates for the long term and who for 
the short term. Would it be valid for the board to designate the two 
persons receiving the highest number of votes to be elected for four years 
and the remaining three persons for two years? 

In April, 1919, the county commissioners appointed five persons to serve 
as members of the board of education until the next legal election. This 
newly elected board succeeds the board appointed by the commissioners." 

It is assumed from the facts stated in your letter that the board of education 
for Wickliffe village school district was appointed under authority of section 4710 
G. C., which reads as follows: 

"In villages hereafter created, a board of education shall be electe<l 
as provided in the preceding section. When villages hereafter created, 
or which have been heretofore created, fail or have failed to elect a board 
of education as provided in the preceding section, the commissioners of the 
county to which said district belongs, shall appoint such board, and the 
members so appointed shall serve until their successo.rs are elected and 
qualified. The successors of the members so appointed, shall be elected 
at the first election for members of the board of education held in snch 
district after such appointment; two members to serve for two years and 
three members for four years, and thereafter their successors shall be 
elected in the manner and for the term as provided by section 4709 of 
the General Code. The board so appointed by the county commissioners 
shall organize on the second ::\Ionday after their appointment. If the 
members of such board are elected at a special election held in such dis
trict the members so elected shall serve for the term indicated in the pre
ceding section, from the first :Monday in January after the preceding 
election for members of the board of education and the board shall organ
ize on the second :'.\Ionday after such election." 

Under the provisions of this section, at the November election in 1919 two 
members should have been elected for the term of two years and three for the 
term of four years, to succeed the board appointed by the commissioners. However 

https://successo.rs
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it appearing that in said election there was no designation upon the ballots as to 
the candidates for the two and four year terms, it was impossible for the 
electors to make their choice as to which of the candidates they desired to be 
elected for the long and short terms. Therefore there was no legal election held 
for the members of the school board of said village 

In the case of State ex rel. O'Donnell, etc., vs. Adam Schafer, et aL 18 C. C. 
525, the syllabus reads in part as follows: 

"\,Vhere several members of the board are to be elected at one election, 
but for different terms of office, the ballots must state to. which term the 
candidate is ·elected, otherwise the ballots will be declared void, although 
the entire election may be invalidated thereby." 

A careful analysis of the ,opinion shows it to support the syllabus above quoted. 
In short this case is on all fours in point with the question raised by the facts 
stated in your communication. . 

From an opinion of the Attorney-General recorded in Vol. II, Ann. Rep. of 
Atty. Gen. for 1912, p. 1102, the following, which is pertinent to your inquiry, is 
quoted: 

"\\'here at an election five pos1tions were to be filled, two for four 
years and three for approximately two years, and there was no designation 
upon the ballot to determine who were the candidates for the long terms 
and who were the candidates for the short terms, the terms were not 
definitely settled and there was no valid election." 

The rule seems to be that no one can make the selection for the different 
terms except the electors, and the ballots, not designating the terms, are void and 
should be cast out and not counted. 

Inasmuch as you state there was nothing designated on the ballots to indicate 
the ttrms for which the candidates were seeking election, it therefore follows that 
no valid election was held at the November election in 1919, for the members of the 
hoard of education of the village of Wickliffe. 

You are further advised that under the provisions of section 4710, supra, the 
members of the board of education appointed by the commissioners "shall serve 
until their successors are elected and qualified." There having been no valid election 
in Kovember, 1919, the members of the original board will hold over until such 
time as a proper and valid election is held, selecting their successors, and until said 
successors are qualified. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

895. 

SCHOOLS-COUNTY AND DISTRICT SUPERINTENDENT OF SCHOOLS 
-CANNOT INCREASE SALARIES DURING TERM-BOARD OF 
EDUCATION UNAUTHORIZED TO PASS RETROACTIVE RESOLU
TION WHEN TERM AND SALARY OF SUPERINTENDENT PRE
VIOUSLY FIXED. 

1. In effect there is no material distinction in the authority or power granted 
to appoint and fix the salary or compensation of a county and a district superin-
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tc11dent of schools. It is the d11t}' of tlze board of edttcation to fix the salary of 
a co1111/y superi11te11de11t before Aug11st 1, and when said salary is fixed, the said 
board ca11 not legally increase the same during the term for which he was ap
pointed. 

2. A resolutio11 passed b}o a board of ed11cation 011 September 4, 1918, increas
iltg the salary of a count:}• superintendent of schools for the term he was appointed, 
which said term begins August 1 of said }'ear, wizen his term and salary had been 
previously fixed 011 March 13 of the same }'ear, is retroactive and illegal fa so far 
as it applies to the services rendered prior to its passage. · 

CoLuMnus, OHIO, December 24, 1919. 

Bureau of Jnspection and Supervision of Public Offices, Columbus, Ohio. 
GEXTLEMEX :-Acknowledgment is made of your inquiry of recent date m 

which you submit the following question: 

"On March 13, 1918, the county board of education of Ashtabula 
county employed H. D. C. as county superintendent for a term of three 
years beginning August 1, 1918. On September 4, 1918, the county board 
of education increased the salary of the county superintendent from 
$3,000.00 to $3,450.00 per annum. The resolution appearing on their rec
ords being as follows : 

'S. moved that the salary of H. D. C., county superintendent, be in
creased to $3,450.00 per annum for the term of his election.' 

Superintendent C. on September 9, 1918, drew the sum of $287.50, 
the same being his August salary. Was it legal under the terms of this 
employment for the superintendent to go back to August 1, 1918, to se
cure the increase, or should finding for recovery of $37.50 be made against 
him in this instance on the ground that this action was retroactive?" 

Before considering whether a county superintendent of schools can legally 
draw increased salary for services rendered during the month of August, 1918, 
by virtue of a resolution of the county board of education passed September 4 of 
the same year, granting an increase in the salary of said superintendent which 
said board had previously fixed on March 13 of the same year, it seems im
portant to first consider whether said board had legal authority to increase the 
salary of said superintendent during the period for which he was appointed. 

Sections 4744, 4744-1, 4744-2 and 4744-3 G. C., which relate to the appoint
ment, powers and duties of the county superintendent of schools, are as follows: 

"Section 4744.-The county board of education at a regular meeting 
held not later than July 20, shall appoint a county superintendent for a 
term not longer than three years commencing on the first day of August. 
Such county superintendent shall have the educational qualifications men
tioned in section 4744-4. He shall be in all respects the executive officer 
of the county board of education, and shall attend all meetings with the 
privilege of discussion but not of voting." 

"Section 4744-1.-(108 0. L. 707). The salary of the county super
intendent shall be fixed by the county board of education to be not less 
than twelve hundred dollars per year, and shall be paid out of the county 
board of education fund on vouchers signed by the president of the 
county board. Half of such salary up to the amount of two thousand 
dollars shall be paid by the state and the balance by the county school 
district. In no case shall the amount paid by the state be more than one 
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thousand dollars. The county board inay also allow the county superin
tendent a sum not to exceed three hundred dollars per annum for travel
ing expenses and may employ an efficient stenographer or clerk for such 
superintendent. The part of all salaries and expenses paid by the county 
school district shall be prorated among the village and rural school dis
tricts in the county in proportien to the number of teachers employed in 
each district, but the county board of education must take into considera
tion and- use any funds secured from the county dog and kennel fund or 
from any other so.urce and which is not already appropriated before the 
amount is prorated to the various rural and village districts.'' 

"Section 4744-2.-(108 0. L. 233). On or before the first day of 
August of each year the county board of education shall certify to the 
county auditor the number of teachers to be employed for the ensuing 
year in the various rural and village school districts within the county 
school district, and also the number of district superintendents employed 
and their compensation and the compensation of the county superin
tendent ; and such board of education shall also certify to the county 
auditor the amounts to be apportioned to each district for the payment of 
its share of the salaries of the county and district superintendents and 
of the local expense of the normal school in the county." 

"Section 4744-3.-The county auditor when making his semi-annual 
apportionment of the school funds to the various village and rural school 
districts shall retain the amounts necessary to pay such portion of the 
salaries of the county and district superintendents and for contingent ex
penses, as may be certified by the county board. Such moneys shall be 
placed in a separate fund to be known as the 'county board of education 
fund.' The county board of education shall certify under oath to the 
state auditor the amount due from the state as its share of the county and 
district superintendents of such county school district for the next six 
months. Upon receipt by the state auditor of such certificate he shall 
draw his warrant upon the state treasurer in favor of the county treasurer 
for the required amount; which shall be placed by the county auditor in 
the county board of education fund." 

Under the provisions of the law relating to the appointment, powers and duties
of the county superintendent of schools, it will be observed that the legislature 
provided with great care that said superintendent should be appointed and his salary 
fixed be.fore August first of each year, the date upon which the county board of 
education shall make its certificate to the county auditor as· provided in section-
4744-2 G. C., for the purpose of enabling the said auditor to make the proper 
apportionments of the school fund. In fact the other section of said law which 
relates to teachei:s and district superintendents discloses the same purpose in the 
mind of the legislature relative to definitely fixing the amount of funds necessary 
prior to said date of each year. 

In an opinion (No. 797) to Hon. Frank B. Pearson, superintendent of public 
instruction, which I rendered on November 19, 1919, I held that the salary or 
compensation of the district superintendent of the county schools could not be in
creased during the term of service for which he was elected. The following, 
which logically is applicable to the question under consideration, is quoted from 
said opinion: 

"The above section (Sec. 4744-2 G. C.) provides that the county 
auditor shall have received prior to the first day of August of each year 
the certificate from the county board of education as to the number of 
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<listrict superintendents employed and their compensation, along with the 
-certification as to the compensation of the ·-county superintendent. 

This certification is made to the auditor in order that the amounts 
to be apportioned to each district for the payment of its share of the salary 
of a district superintendent may be properly entered on the records and pro
vided for in the allotment of school funds. It would thus be seen that 
promiscuous increases of salary for district superintendents made at any 
time during the calendar year would have a tendency to disturb the original 

· certificate made by the county board of education to the county auditor 
prior to the first day of August in each year. 

Attention is invited to Opinion 2069, appearing at page 1855, Vol. II, 
Opinions of the Attorney-General for 1916, wherein it was held: 

'There is no power in the appointing authority provided by section 
4739 G. C., 104 0. L., 140, to increase the compensation of a district 
superintendent during the term of service for which he was elected, and 
his compensation fixed pursuant to the provisions of section 4743 G. C., 
104 0. L, 142, after the appointment has been accepted by the person so 
elected.' 

After holding that district superintendents are not officers and are, 
therefore, not subject to the provisions of section 20, Article II of the 
constitution, the Attorney-General further said: 

'The presidents of the village and rural boards of education and the 
members of such boards, when in joint session,.are, however, in the em
ployment of district superintendents, subject to the familiar rule that 
public officers, in the discharge of their official duties, have only such powers 
as are expressly conferred by law or are necessary to the proper perform
ance of duties imposed or the exercise of powers conferred by express 
provision of law. 

The particular officers referred to, in the employment of district 
superintendents, and the fixing of their compensation, pursuant to sections 
4739 and 4743 G. C., supra, have not conferred upon them the general 
power to contract and be contracted with, as in the case of boards of 
education, under the provision of section 4749 G. C. 

There is found no express statutory provision authorizing the pres
idents of the board of education of rural and village districts, or the 
members of such boards in joint session, authorized by section 4739 G. C., 
supra, to increase or decrease the compensation of a district superinten
dent, after the same has once been determi11ed, pursuant to the provisions 
of section 4743 G. C., supra, and the same accepted by the perso1i so 
elected, and it is not believed that the exercise of such power is in the way 
necessary to a proper performance of the duties imposed by law upon 
such officers in respect to the election of and determining the compensa
tion of district superintendents.' 

Speaking or the certification to be made by the county board of edu
cation to the county auditor prior to August 1, in each year, as pro
vided under section 4744-2 G. C., the then Attorney-General further said: 

'I am aware of no authority to make a second certification under this 
section and am of the opinion that when a certification has once been 
made to the county auditor, according to the provisions of section 4744-2 
G. C., supra, no subsequent certification may be made for that year.' 

In Opinion Xo. 334, addressed to Hon. Donald F. Melhorn, prosecut
ing attorney, Kenton, Ohio, under date of June 2, 1917, a later Attorney
General, upholding the view taken by his predecessor, further said: 

'Following the reasoning of said opinion (2069), the term, then, of 
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the district superintendents who were elected in 1914 would extend, as 
above noted, to August 31, 1915. How, then, could any district superin
tendents receive another or a different salary covering the said period? 
If the same district superintendents were re-elected, they had already been 
paid for said time, or at least their contract covered said period. * * * 
The various presidents or members of the boards of education who made 
up the supervision district :were without authority to enter into contracts 
covering a period which was included in the contracts previously entered 
into. * * * The officers who employed such district superintendents 
could exercise only such powers as are conferred upon them by law. They 
had no authority to make a contract overlapping any other contract. 
The money having been paid thereon, recovery of the same back can be 
had.' 

Section 4743 G..C., supra, has not been amended in any wise since it 
was enacted in 104 0. L., page 133, and containing the language in the 
text upon which the two opinions by former Attorneys General were based. 

Section 4744-2, providing for the certification by the county board of 
education to the county auditor of the number of district superintendents 
and the compensation of the county superintendent prior to the first day 
of August of each year, was amended in 108 0. L., 233, but such amend
ment was that the local expense of the normal school in the county 
should also be certified by the county board of education at the time of 
the regular August certification. 

There has been no change in the law that the salary of the district 
superintendent shall be fixed by the appointing authority at the same 
time that the appointment is made, and it is therefore the opinion of the 
Attorney-General that the appointing authority provided in section 4739 G. 
C., whose duty it is to elect the district superintendent of schools, has no 
power to increase the compensation of such district superintendent during 
the term of service for which he was elected. Under the provisions of 
section 4743 G. C., the compensation of such district superintendent shall 
be fixed at the time of his election and such compensation cannot be 
changed after the appointment has been accepted by the person so elected." 

Section 4744, supra, provides that the board of education shall appoint the county 
superintendent on or before July 20, for a term not longer than three years com
mencing August 1. 

Section 4744-1, supra, provides for the fixing of the salary of the county 
superintendent, and while said section does not specify the time when said salary 
shall be fixed~ it must be construed with section 4744-2, which requires the county 
board •of education to certify to the county auditor the amount of the compensation 
of the county superintendent, as it does teachers and district superintendents, on 
or before August 1. It is very evident that unless the salary of the superin
tendent is fixed on or before August 1, the board can not comply with the pro
visions of the law relative to making the proper certification. 

There is no authority under the law granting the county board of education 
the power to increase the salary of the county superintendent during his term 

· of appointment. On the other hand, the legislature granted to county boards of 
education the power to appoint a county superintendent for a definite term and fix 
the salary, and it may fairly be implied that it was its intention to provide against 
the disturbance of the auditor's apportionment of school funds by promiscuous 
change of salaries. 

In effect there is no material distinction between the authority and power 
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granted to appoint and fix the salary of a county school superintendent and a 
district school superintendent. 

In specific answer to your inquiry as to whether it is legal for a county 
superintendent of schools to draw an increase in salary which was granted by the 
board of education on September 4, 1918, when said superintendent had been ap
pointed and his salary fixed on March 13 of the same year by said board, you are 
advised that if by any possible construction of the law it can be maintained that the 
county board of education could legally increase the salary of the county superin
tendent during the term for which he was appointed, said superintendent could not 
legally draw said increase for services rendered previous to the date upon which 
said increase in compensation was granted. Such a resolution is retroactive in 
its provision, in so far as it applies to the compensation of said superintendent prior 
to the date of its passage. A board of this character has only such powers as are 
delegated to it by the legislature, and Article II, section 28 of the constitution of 
Ohio provides in part as follows: 

"The General Assembly shall have no power to pass retroactive laws, 
or laws impairing the obligation of contracts; * * *" 

It is ev'ident that the legislature has not the power to enact retroactive meas
ures and it can not delegate a power it does not possess. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

896. 

DITCHES-PROCEEDINGS COMMENCED PRIOR TO ENACTMENT OF 
A:'.\1EN'DED SENATE BILL NO. 100, 108 0. L., 956--COMPENSATION 
OF COUKTY COMMISSTONERS GOVERNED BY RECENT LAW 
FRO:'.\i OCTOBER 10, 1919. 

The provisions of section 57 of amended Senate bill No. 100, 108 0. L., 956, 
fixing co111pe11satio11 of county commissioners while engaged on improvements ttnder 
such law, became operative on October 10, 1919, and are applicable to ditch pro
ceedings co111111e11ced prior to the enactment of such law. 

CoLuMnus, OHIO, December 24, 1919. 

B11rea11 of Inspection and Supervision of Public Offices, Columbus, Ohio. 
GEXTLEMEX :-1 have your letter submitting the following question: 

"Do the provisions of section 57 of amended Senate bill No. 100 be
come operative with the taking effect of the bill October 10, 1919? If so, 
can the present county commissioners charge $5.00 a day for ditch work 
in ditch proceedings that were commenced prior to enactment of amended 
Senate bill No. 100, in view of the provisions of section 26 of the General 
Code?" 

Section 3001 G. C., a part of amended Senate bill No. 100 (108 0. L. 9(1)} 

fixes the "annual compensation" of county commissioners. I have given you my 
construction of this section in opinions rendered to you on September 12, 1919, 
(~o. 623) and November 17, 1919, (No. 791). 
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Section 57 of the same bill (which, as you say, became operative October 10, 
1919)· is as follows: 

"In addition to the regular salary provided by law for the county com
misioners, each county commisioner shall receive five dollars per day for 
each day he is actually engaged on improvements under this act, but in no 
case shall any commissioner receive an aggregate of more than twenty
five dollars for services on one improvement, nor shall they receive pay for 
two separate improvements on the same day. Such amounts shall be paid 
by warrants issued by the county auditor upon the county treasurer, upon 
the filing in his office of an itemized statement by the commissioner of such 
service; provided, however, that the aggregate compensation paid a county 
commissioner under this section for said service shall not exceed in one 
year five hundred dollars." 

Prior to that date, the per diem payment to each county comm1ss10ner for 
similar service was three dollars. Clearly, the provision for a compensation of 
five dollars a day is applicable after October 10, 1919, unless Article II, section 20 
of the constitution prevents officers whose terms began prior to October 10, 1919, 
from receiving the increased rate of compensation during such terms. The con
stitutional provision referred to is: 

"The General Assembly, in cases not provided for in this constitution, 
shall fix the term of office and the compensation of all officers; but no 
change therein shall affect the salary of any officer during his existing 
term, unless the office be abolished." 

It will be noted that the inhibition is against changing the salary of any officer 
during his existing term. Is the per diem payment provided in section 57 a salary? 
In the first place, as I have stated, the provision which we are considering occurs 
in an entirely different section from that which purports to fix the annual· com
pensation of county commissioners. 

In Thompson vs. PhilJips, 12 0. S. 617, the court said, in construing section 20, 
Article II: 

"It is manifest, from the change of expression in the two clauses of 
the section, that the word 'salary' was not used in a general sense, em
bracing any compensation fixed for an officer, but in its limited sense, 
of an annual or periodical payment for services-a payment dependent 
on the time, and not on the amount of the service rendered." 

The syllabus of Gobrecht vs. Cincinnati, 51 0. S. 68, is in part as follows: 

"Compensation of a public officer fixed by a provision that 'each mem
ber of the board who is present during the entire session of any regular 
meeting, and not otherwise, shall be entitled to receive five dollars for 
his attendance,' is not 'salary' within the meaning of section 20, of Article 
II, of the constitution, which provides that 'the General Assembly, in cases 
not provided for in this constitution, shall fix the term of office, and the 
compensation of all officers; but no change therein shall affect the salary 
of any officer during his existing term, unless the office be abolished.' 

An increase in the compensation of such officer during his term is 
not prohibited by the constitution." 

Spear, J., speaking for the court, after approving Thompson vs. Phillips, supra, 
~ai<I (p. 72) : 
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"\Ve think the compensation in the case at bar comes within the prin
ciple of the case cited, although a per diem compensation. It is not, within 
the meaning of the section quoted, 'salary.' Hence, an increase in the pay 
of a member during his ter.m, is not prohibited by the constitution." 

The syllabus of Theobold vs. The State, 10 C. C. (n. s.) 175, is in part as fol
lows and accurately states the law of the case: 

"A salary is a determined and stipulated sum to be paid for a fixed 
period. Officers receiving their compensation under a fee system are not 
salaried officers, and a change in the method of compensation from fees 
to a salary is not a change which 'affects the salary of any officer during 
his existing term.' " 

Xewby, J., in State ex rel. Taylor, Auditor, vs. Madison County, 13 0. D. (N. 
P.) 97, after reviewing the Ohio authorities in point said: (p. 100) 

"From these cases we may extract the rule that certainty as to the 
amount to be paid is a distinguishing feature of a salary. Where the 
amount of the pay of an officer is to be ascertained by a method which 
at different ·times will produce varying amounts, the pay of the officer 
thus ascertained is not a 'salary' within the meaning of the constitution." 

People ex rel., vs. Wemple, 52 Hun 414, is an authority exactly in point. The 
statute of New York gave a per diem allowance of five dollars to the judges of 
the supreme court while officially engaged away from their homes, for their 
reasonable expenses. Subsequently this provision was changed so as to allow a 
gross sum of twelve hundred dollars per year in full of all expenses allowed by 
law. The constitution of the state permitted judges to retire at seventy years of 
age and provided that compensation must be continued during the remainder of 
the terms for which they were elected. It was hel<l that relator, having retired 
as provided by law, was not entitled to receive the twelve hundred dollars per 
year in addition to the compensation provided. 

Other interesting and instructive cases upon which it is not necessary to com
ment are: 

Blick vs. Mercantile Trust & Dep. Co., 77 Atl. 846. 
Beach vs. Kent, 105 N. W. 867. 
Ruperich vs. Baehr, 75 Pac. 783. 
Board of Com'rs. vs. Trowbridge, 95 Pac. 555. 

A statement by ~Iaxwell, J., who wrote the opinion in the case last above 
cited, announces the distinction recognized by the authorities everywhere: 

"A salary is a fixed compensation for regular work, while fees are 
compensation for particular services rendered at irregular periods, pay
able at the time the services are rendered." 

I am clearly of the opinion that the compensation provided in section 57 of 
Am. S. B. No. 100 is not a "salary" and not within the inhibition of the last 
clause of Art. II, section 20 of the Ohio constitution. 

Is the question affected by section 26 G. C., the provisions of which are as 
follows: 
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"Whenever a statute is repealed or amended, such repeal or amendmenl 
shall in no manner affect pending actions, prosecutions, or proceedings, civil 
or criminal, and when the repeal or amendment relates to the remedy, it 
shall not affect pending actions, prosecuti-ons, or proceedings, unless so 
expressed, nor shall any repeal or amendment ~ffect causes of such action, 
prosecution, or proceeding, existing at the time of such amendment or re
peal, unless ot~erwise expressly provided in the amending or repealing 
act." 

Section 3001 G. C., prior to its last amendment, contained "this language: 

"In counties where ditch work is carried on by the commissioners, in 
addition to ·the salary herein provided, each commissioner shall receive 
three dollars for each day of time he is actually employed in ditch work, 
the total amount so received for such ditch work not to exceed three hun
dred dollars in any one year." 

By the amendment to section 3001 G. C., this provision is no longer a part of 
the law. The right to receive three dollars per day is gone. This provision as 
to compensation was in my judgment no part of any proceeding referred to in 
section 26. It might be well argued under the latter section that a proceeding for 
a ditch should not be affected by any amendment to a statute under which it 
originated, but to say that the compensation of those who were to supervise the 
work remains the same, is another matter. The statute did not provide that the 
commissioners should be compensated for their attention to any particular proceed
ing, but that they were to have three dollars a day for time actually employed in 
ditch work. I do not think a construction of section 26 G. C., which would make 
it applicable to these provisions for compensation, is at all warranted. 

A more serious question arises, however, from this language in section 57, 
supra: 

"* * *each county comm1ss1oner shall receive five dollars per day 
for each day he is actually engaged on improvements under this act, * *" 

The right to compensation of three dollars per day has been taken away by 
the amendment to section 3001 G. C. and the right to receive it at the rate of five 
dollars a day seems to be limited to improvements "under this act." Is a ditch 
proceeding, begun prior to October 10, 1919, within the meaning of this term? In 
my opinion such was the intention of the legislature. The language is not "begun 
under this act," but "under this act," and it would be difficult to conceive of an 
improvement to be finished subsequent to October 10, 1919, to which some pro
vision of the act would rtot be in some manner applicable. While there is some 
obscurity in the language used in section 57, supra, I am of the opinion that the 
intention of the legislature, that the daily compensation of commissioners on ditch 
work should be increased to five dollars per day on the going into effect of the 
amendment, is reasonably clear. It is therefore my view that compensation at this 
rate may be allowed in ditch proceedings, although they were commenced prior to 
the enactment of Senate bill No. 100. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 
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897. 

COUXTY C0:-.1:\IISSIOXERS-:\rAY MAKE AN ALLOWAXCE TO ::\-IAGIS
TRATES, AXD CONSTABLES FOR FEES EARNED IN FELONY 
CASES WHEREIX STATE HAS FAILED UNDER SECTION 3019 G. C.
WHEX STATE HAS OR HAS NOT "FAILED." 

1. Under the provisions of section 3019 G. C. an allowance may be made by 
the county commissioners to the proper officers for fees earned in felony cases 
wherein the state has failed. 

2. The state has "failed" when at anJ,• time after the filing of an affidavit be
fore a magistrate having jurisdiction, charging the accused with a,~ offense against 
the state, the case is terminated before conviction. 

3. When the accused under indictment has broken jail and is at large, the 
case has not terminated, the state has not failed and an allowance for fees can 
not be made under section 3019 G. C. 

CoLUMBUS, Omo, December 24, 1919. 

HoN. FLOYD E. STINE, Prosecuting Attorney, Medina, Ohio. 
DEAR Srn :-Acknowledgment is made of your communication of recent date, 

which reads as follows : 

"Will you kindly advise me whether or not fees earned by a magis
trate, constable or marshal, in a state case wherein the defendant has been 
bound over to the grand jury, and the case is ignored by the grand jury, 
can be allowed by the county commissioners under section 3019 of the 
General Code? Also whether or not the bill can be allowed where the de
fendant after being bound over by the magistrate and placed in the 
county jail, under bond, has broken jail and is at large." 

Section 3019 of the General Code, which relates to allowances for fees to 
officers by the county commissioners in cases wherein the state has failed, provides 
as follows: 

"In felonies wherein the state fails, and in misdemeanors wherein the 
defendant proves insolvent, the county commissioners, at any regular session, 
may make an allowance to any such officers in place of fees, but in any 
year the aggregate allowances to such officer shall not exceed the fees 
legally taxed to him in such cases, nor in any year shall the aggregate 
amount allowed an officer exceed one hundred dollars." 

It is assumed that the persons mentioned in your letter were charged with the 
commission of a felony. Your inquiry raises the issue as to what constitutes a 
"state failure" under the provisions of the above statute. It is believed that at 
any time after the affidavit has been filed before a magistrate having jurisdiction 
charging the accused with an offense against the state, the case is begun and at any 
time thereafter the case is terminated before conviction, regardless of the method, 
the state has failed in view of said statute. 

In an opinion found in Opinions of Attorney-General for 1917, Volume I, 
page 226, the then Attorney-General held substantially as above stated. The fol
lowing is quoted from said opinion: 

"* * * I am of the opinion that prosecution for a felony has been 
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instituted as soon as the affidavit charging the crime has been pre
sented to and filed by the magistrate, and if any time thereafter the prose
cution is terminated by any means other than conviction, the state has 
'failed' within the meaning of section 3019 G. C., and the county com
missioners may make a·n allowance to the officer in place of fees under 
said section." 

You are advised that in the first situation your letter presents the county 
commissioners may allow the fees as provided in said section to the proper officers, 
provided, of course, that the total amount of said allowance for any year is not 
more than the legal fees to which said officers are entitled in said cause and does 
not exceed one hundred dollars in the aggregate. 

In reply to the second state of facts you present it would seem that there 
has been no termination of the case in which the defendant has broken jail and 
-is at large. He may be rearrested, tried and convicted. By no process of reason
ing could the conclusion be reached that the state has failed in this instance. 
Therefore, the statute being clear that the allowance may be made by the county 
commissioners only in cases wherein the state has failed, it follows that the allow
ance for fees under section 3019 G. C. cannot be legally made until there is some 
termination of said case definitely indicating that the state has failed. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

898. 

COUNTY EXPERIMENT FARMS-PROCEEDS FROM SALE OF PRODUCE 
MAY NOT BE PAID OUT FOR ERECTION OF FARM DWELLINGS. 

Under existing statutes, the proceeds arising from the sale of the produce of 
county experiment farm.s may not be paid out for the erection on such farms of 
dwelling housrs for ,nnployes and other farm buildings. 

CoLuMnus, OHro, December 24, 1919. 

HoN. CHARLES E. THORNE, Director, Ohio Agricultural Experiment Station, Woos
ter, Ohio. 
DEAR SIR ·-Receipt of y-onr recent letter is acknowledged, reading as follows: 

"For the equipment of the county experiment farms operated by this 
station one or two dwellings and as many barns are necessary on each 
farm in addition to those found on the farms when purchased, to house 
the necessary help, as from two to three or more men must be kept on 
each farm throughout the year, and in order to secure the steady and 
trained help essential to the successful conduct of such work as is done on 
these farms, it is necessary to employ married men in so far as possible. 

Befoi:e the present era of high priees it was possible to erect houses 
suitable for this purpose at a cost of $2,500 to $3,000; but such houses now 
<:ost from $4,000 to $5,000. 

After the original equipment funds provided for under sections 1177-4 
have been exhausted, it is desirable to employ the proceeds of produce 
sales for this purpose, and as a matter of economy it is desirable to ·build 
the houses as far as possible with the ordinary labor of the farms, which 
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may be employed for this purpose at times when they are not urgently 
needed for farm work, or when weather conditions are unfavorable for 
such work. Of course, some parts of the work, such as carpentry, masonry, 
etc., would be let upon competitive bids. 

We therefore ask your advice upon the following points: 
1. Under the county farm law can dwelling houses for employes and 

other farm buildings be erected on county experiment farms and be paid 
for out of the receipts of said farm? 

2. If such buildings can be erected must the approval and consent of 
the county commissioners be first obtained before such buildings can be 
erected? 

3. Will the erection of such buildings come under the state building 
code, or can such erection be performed, in part, by the regular county 
farm laborers?" 

The so-called County Experiment Farm law is found in sections 1174 to 1177-9, 
both inclusive, of the General Code. 

Especially important in the consideration of your questions are sections 1177-4 
and 1177-8 G. C., which read: 

"Section 1177-4.-The equipment of an experiment farm shall consist 
of such buildings, drains, fences, implements, live stock, stock feed and 
teams as shall be deemed necessary by the board of control for the suc
cessful work of such farm, and the initial equipment shall be provided 
by the county in which the farm is established, together with a sufficient 
fund to pay the wages of the laborers required to conduct the work of 
such farm during. the first season. The county commissioners shall ap
propriate for the payment of the wages of laborers employed in the man
agement of such farms as may be established under this act, and for the 
purpose of supplies and materials necessary to the proper conduct of such 
farms such sums not exceeding two thousand dollars annually for any 
farm, as may be agreed upon between such county commissioners and the 
board of control." 

"Section 1177-8.-Thc produce of each county experiment farm as may 
be established under this act, over and above that required for the support 
of the teams and live stock kept on the farm, shall be sold and the pro
ceeds applied to the payment of the labor and to the purchase of the sup
plies and materials required for the proper management of the farm as 
contemplated by this act, and for the maintenance of its equipment. Any 
surplus beyond these requirements shall be covered into the county treas
ury and placed to the credit of the general fund of the county, except in 
the case of the use of farms already belonging to the county, in which 
case the proceeds shall be placed to the credit of such fund as the county 
commissioners may designate." 

In using the expression "the receipts of said farm," you mean, it is assume~ 
the proceeds resulting from the sale, pursuant to section 1177-8 G. C., of that part 
of the produce of the county experiment farm w!Ach is not required for the sup
port of the teams and live stock kept thereon. 

Section 1177-8 G. C. clearly indicates the disposition of such proceeds. The 
same are to be applied to the payment of the labor and to the purchase of supplies 
and materials required for the proper management of the farm, and also to the 
maintenance of its equipment, any surplus arising after the accomplishment of 
these objects to be covered into the county treasury. 
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It would clearly be impossible to construe the phrase "for the maintenance of 
its equipment" in such a way as to include the erection of new buildings on the 
farm, such as houses for employes and other farm buildings. The term "main
tenance" refers to the up-keep of something already subsisting. 

The word "equipment" is given a kind of special definition in this connection 
by the opening provisions of section 1177-4 G .C., which says that "the equip
ment of an experiment farm shall consist of" certain enumerated things, some 
seven in number. In the enumeration we find the word "buildings." The further 
provision is that the "initial equipment" shall be provided by the county in which 
the farm is established. The occurrence of the adjective "initial" leads one to 
expect that· somewhere else in the act will be found provisions as to the acquisi
tion of equipment which is not "initial," that is, subsequent equipment. Upon 
examining the further provisions of the act, however, we find that out of the 
seven enumerated items of equipment, there are but two, to wit, live stock and 
teams, as to which any further definite provision is made. As to these, the provis
ion is, in effect, that the farm produce shall first be applied to the support of the 
teams and live stock kept on the farm. The only mention made of the other 
five items of equipment is the blanket reference to the effect that the proceeds of 
the sale of the farm produce shall be used for the "maintenance of its equipment." 

In connection with your first question, I have also given consideration to the 
provision in section 1177-8 G. C. authorizing the application of the proceeds of 
the sale of farm produce to 

"the purchase of the supplies and materials required for the proper man
agement of the farm as contemplated by this act." 

The same. words "supplies and materials" also occur in section 1177-4 G. C. 
While the words in question are capable of broad meaning, yet having regard 

to the connection in which they are used, I am inclined to think the legislature did 
not intend that they should include the idea of new buildings on the county ex
periment farms, but rather that they refer to things necessary to the operation 
of the farm when the same was once established in pursuance of a given plan. 

You are therefore advised that, under existing statutes, the proceeds arising 
from the sale of the produce of, county experiment farms may not be paid out for 
the erection on such farms of dwelling houses for employes and other farm 
buildings. 

The nature of my answer to your first question makes it unnecessary to further 
consider your second and third questions. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

899. 

SCHOOLS-PART TIME TEACHER IN ELEMENTARY SCHOOL-SALARY, 
HOW COMPUTED-DISTRICT SUPPLYING PART TIME TEACHERS 
CAN OBTAIN STATE AID-HGW TO COMPUTE NUMBER OF FULL 
TIME TEACHERS. 

1. Where a school district employs teachers iii the elementary grades, such 
district is not required to pay such teachers the scale of salaries prescribed in sectio1i 
7595-1 G._ C. and require them to teach full time in order to obtain state aid, for 
there can be a part time teacher in an elementary school as well as in a high school 
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and there is 110 prohibition in the law against paying part time teachers iii elenun
tary schools the part time salary mentioned fa section 7595-1 G. C., such part time 
salary to be computed on the full time hours of service Performed in each month. 

2. Where a district employs part time teachers iii the elementary schools, the 
fractions representing service of part time teachers shall be added together to ascer
tain the n11111ber of full time teachers employed in such district; that is, two half time 
teachers to be .computed as one full time teacher and the number of persons of 
school age in such district desiring state aid 11111st be at least twenty times the mmi
ber of full time teachers emplo)•ed therein. 

CoLUMRUS, OHIO, December 24, 1919. 

HoN. A. V. DONAHEY, Auditor of State, Columbus, Ohio. 
DEAR Srn :-Acknowledgment is made of the receipt of your recent request for 

the opinion of this department on the following statement of facts: 

"In one of the sch.:iol districts seeking state aid the application dis
closes that they are employing their primary teachers on a part time basis; 
that is to say, all of the teachers are represented as serving one-half, one
third and two-thirds time in the elementary schools. The application 
further discloses that they are apparently paying these teachers at the rate 
per month provided by statute: that is, to a •one-half time teacher they are 
paying one-half of the statutory salary. 

The Freeman law makes clear the right of a high school to have state 
aid where teachers in the high school are employed part time. But the 
statute is not clear as to the elementary grades and we would like to have 
an •opinion upon t!Je following: 

Where a school district employs teachers in the elementary grades, 
must the district pay them salaries prescribed by the Freeman law and re
quire them to teach full time in order to obtain state aid? 

Co-related to the ahove question is another, namely: If the school dis
trict in question employs four part time teachers in the elementary grades, 
h,ow shall we calculate the number of teachers to the enumeration; that is, 
how shall we determine whether a district is employing not to exceed one 
teacher for every twenty pupils?" 

Section 7690 G. C. reads in part as follows: 

"Each board of education shall have the management-and control of all 
of the public schools of whatever name or character in the district. 
* * * Each board shall fix the salaries of all teachers, which may 
be increased, but not diminished, during the term for which the appoint
ment is made. * * *" 

The discretion resting in boards of education has been recently described in 
the case of Brannon et al. vs. Board of Education, 99 0. S., reported in the Ohio 
Law Bulletin, September 29, 1919, the court saying: 

"2. A court has no authority to control the discretion vested in a 
board of education by the statutes of this state or tto substitute its judg
ment for the judgment of such board on any question it is authorized by 
law to determine. 

3. A court will not restrain a board of education from carrying into 

19-Yol. II-A. G. 
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effect its determination of any question within its discretion, except for an 
abuse of discretion or for fraud or collusion ,on the part of such board in 
the exercise of its statutory authority." 

It is apparent, therefore, that under the provisions of section 7(:f}() G. C., a 
ijOard of educati>on can employ a teacher for part time or for full time, as such 
board in its discretion, having in mind the needs of the district, may determine. 

The question ·which you submit is whether a board of education, exercising its 
discretion in the employing of part time teachers, in its elementary schools, by so 
doing eliminates itself from consideration for state aid for such school district. 

The state aid law (sections 7594-1 and 7597 G. C.) was enacted by the legis
lature for the purpose of assisting the public schools in weak school districts and 
not to hamper them in their progress. It would therefore seem that the intent of 
the law is, that it should not be oonstrued against weak districts, but rather in 
favor of weak districts, if the language of such state aid law permits it. The ques
tion, therefore, in the first instance is, whether this district, which on account of 
local contingencies and conditions, saw fit to em.ploy certain teachers below the 
high school for part time rather than full time, has cut itself off from state aid 
under the provisions of section 7595-1 G. C. The pertinent part of such section 
bearing 'upon the question at hand, reads as follows : 

"A school district may make application for state aid to cover de
ficiencies in its tuition fund, by filing with the auditor of state an applica
tion therefor in such form as the auditor of state shall prescribe, by first 
complying and showing compliance with the following conditions: * * * 

3. It shall pay its teachers neither more nor less than the following 
salaries: In elementary sch<ools teachers without having less than one 
year's professional training or less than three years' teaching experience in 
the state, sixty dollars per month; teachers having at least one year's pro
fessional training or three years' teaching experience in the state, sixty-five 
dollars a month; teachers having completed the full two years' course in 
any normal school, teachers' oollege or university approved by the superin
tendent of public instruction, or who have had five years' teaching experi-. 
ence in the state, seventy-five dollars a month. In high schools, inclusive 
of joint high school districts, an average 10f ninety dollars a month in each 
high school. Such salaries shall be for full time and in high schools if any 
teacher be not employed full time, then, in computing the average, the 
salary for each hour of service paid such part time feacher shall, for the 
purposes of the calculation, be multiplied by the number of full time hours 
in each month, and the sum so ascertained shall be assumed to be the 
salary paid such part time teacher. In no case shall a teacher be employed 
at less than sixty dollars per month for full time, or at the rate of sixty 
dollars per month for part time." 

It is true, as you indicate, that in the above section there is nlQ clear provision 
for the employment of a part time teacher below the high school, and yet there is 
no specific prohibition in such section against a board of education iri their discre
tion employing a part time teacher in the elementary schools. As far as the ques
tion at hand is concerned, such paragraph· might be condensed to read as follows : 

"* * * Such salaries shall be for full time * * *. In no case 
shall a teacher be employed at less than sixty dollars per month for full 
time, or at the rate of sixty dollars per month for part time." 
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What did the legislature mean when it said "such salaries shall be for full 
time" if it did not also mean thereby. that there would be teachers who would teach 
part time? The sentence "in no case shall a teacher be employed at less than sixty 
dollars per month", etc., is the closing sentence of paragraph 3 of section 7595-1 
G. C., and the language is "a teacher", and does not necessarily mean that it is 
limited to any kind of teacher in particular, but rather it means all teachers. 

If certain other sections of the statutes are read in connection with the ques
tion at hand, it is apparent that the general assembly had in mind that teachers, 
though teaching in schools that were elementary and n,ot high schools, could be 
part time teachers in that in certain instances the remainder of their time would 
be taken up as principal or superintendent, for paragraph 5 of section 7595-1 G. C. 
reads as follows: 

"It (the board of education) shall not transfer or cause to be trans
ferred ro any other fund any monies that may be in the tuition fund, nor 
shall it expend any monies that may be in the tuition fund except for the 
following purposes : * * * 

(2) Salaries of principals or superintendents, or additional salaries 
paid teachers as compensation for duties performed as principals or super
intendents. Provided, however, that if additPonal salaries are paid as com
pensation for duties performed by teachers, as principals or superin
tendents, the state superintendent of public instruction shall first certify 
that such additional duties are required and performed." 

Thus in an elementary school there could be and the law contemplates that 
there should be a principal where schools are consolidated, for section 7705 G. C. 
reads in part as follows : 

"In all hfgh schools and consolidated schools, one of the teachers shall 
be designated by the board as principal and shall be the administrative head 
of such school." 

A coflsolidated- school is one that in most instances is an elementary school 
and it is not necessary that there be any large number of schools placed in one 
building to have a consolidated school, that is to say, if but two or three schools 
were suspended and consolidated, one of the teachers in such oonsolidated school 
under section 7705 G. C. must be designated as the principal of such school, and 
in performing the duties of principal in such school it is entirely possible that the 
duties of principal would take part of the time of the teacher, in which event there 
would be a teacher who was a part time teacher and a part time principal in a con
solidated school which taught the elementary subjects. A consolidated school of 
this kind could exist in a weak school district as well as in any of the other school 
districts of the state and it can easily be seen how a pers,on employed by the board 
of education as principal of such consolidated school might very well be a part 
time teacher. 

The language in paragraph 3 of section 7595-1 says that in high schools if any 
teacher be not employed full time, then in computing the average ( which is to be 
ninety d•ollars per month) the salary for each hour of service paid such part time 
teacher shall, for the purposes of calculation, be multiplied by the number of full 
time hours each month, and the sum so ascertained shall be assumed to be the salary 
paid such part time teacher. The language here used is simply to show a method 
for the purposes of calculation and there is nothing in such sect~on which prohibits 
the same kind of calculation being made for a part time teacher in an elementary 
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school, it having been shown before that a board of education, in its discretion, 
may hire a part time teacher in an elementary scho:>1. 

It is believed that the general assembly did not intend to discriminate against 
part time teachers in elementary schools by providing that while the high school 
teacher should have his salary computed on the number of full time hours in each 
month, the elementary teacher teaching part time should be denied that privilege. 
This seems rather to be an inadvertence on the part ,of the legislature, because in 
the sweeping clause at the end it says that in no case shall "a teacher be employed
* * * at the rate of sixty dollars per month for part time". This is but one of 
the oversights_ occurring in House Bill No. 406 amending the state aid law providing 
funds for weak scho:>l districts. Thus the sentence above says that in no case shall 
a teacher be employed at the rate of sixty dollars per month for part time. 
Technically, this means that no part time teacher can be employed at the rate of 
sixty dollars per month but could be employed at fifty-nine dollars per month, or 
sixty-<:>ne dollars per month, or a greater amount. As the law reads, as passed by 
the assembly, the figures arbitrarily put the rate of sixty dollars per month so that 
no part time teacher shall be paid at the rate of sixty dollars per month. Certain 
words must have been omitted in this sentence, for the legislature possibly intended 
that the sentence should read: 

"In no case shall a teacher be employed at less th.an sixty dollars per 
month for full time, or more than the rate of sixty dollars per month for 
part time." 

But no one has authority to add these or any ,.::,ther words in the sentence under 
discussion, and it can hardly be believed that the legislature meant that for part 
time teachers the exact rate of sixty dollars _per month was denied, but any lesser 
or greater figures could be used. Again, in section 7595-4 provision is made for 
state aid for a joint high school and the subject under discussion is a joint high 
school, yet the section says that 

"The high school committee shall place in the tuition fund that part of 
tuition received from other districts which represents the expense for 
salaries of teachers as computed pursuant to section 7736." 

It is found that section 7736 is the section which provides for the computation 
of the cost of tuition in elementary schools and the section that was possibly meant 
by the general assembly was section 7747, which is the section which treats upon 
the cost of tuition for high school pupils,- the subject discussed in section 7595-4. 

Again, section 7595-2 provides that: 

"The application to the state audit>.::,r for state aid shall be filed between 
the first day of September and the first day of October for the then current 
school year." 

While section 7596 says: 

"Whenever any board of education finds that it will have such a 
deficit for the current school year, such board shall on the first day ,.::,f 
October, or any time prior to the first day of January of said year, make 
affidavit to the county auditor, who shall send a certified statement of the 
facts to the state audit>or." 

Again, section 7595 G. C. reads: 



ATTORNEY-GENERAL. 1621 

"Xo person shall be employed to teach in any public school in Ohio for 
less than fifty dollars per month", 

while paragraph 3 of section 7595-1 G. C. says: 

"In no case shall a teacher be employed at less than sixty dollars per 
rn::mth for full time * * *." 
It is believed that these discrepancies in the state aid law, as well as others that 

could be given in order to clear up certain situations, should be corrected by the 
general assembly while the opportunity is at hand, because it is apparent that the 
time of application conflicts in the two sections named above, and such law uses 
fifty dollars as the minimum salary for teachers in one place and sixty dollars as the 
minimum salary for teachers in another place, and high school tuition could not 
be computed under section 7736, as provided for in section 7595-4. It is entirely 
possible that the whole question ,of state aid for weak school districts will be taken 
from the statute books of Ohio by changes in the taxation laws of the state and 
providing for such school districts in some other manner, but if the state aid statute 
is to remain up,on the statute books, the errors pointed out herein should be cor
rected that their meaning might be clear. 

Bearing upon the two questions which you submit, it would hardly seem neces
sary that teachers should teach full time in elementary schools in order that such 
school districts might receive state aid, and a board of education employing part 
time teachers in elementary schools is acting wholly within its own discretion as 
to the needs in its particular district, and such discretion cannot be disturbed as 
long as it comes within the meaning of section 7690 and section 7620 G. C., giving 
the board general powers, or, if such discretion is had under other special sections 
occurring under the school laws. 

You ask: 

"If the school district in question employs four part time teachers in 
the elementary grades, how shall we calculate the numher of teachers to 
the enumeration; that is, how shall we determine whether a district is em
ploying not to exceed one teacher for eYery twenty pupils?" 

Section 7597 G. C., the closing section of the state aid statute, reads m part as 
follows: 

"Xo district shall be entitled to state aid * * * unless the number 
of persons of school age in such district is at least twenty times the num
ber of teachers employed therein. * * *" 

What is meant by the words "the number of teachers employed therein?" It 
is apparent that the meaning intended here in this section is the number. of full 
time teachers employed therein, and if part time teachers are employed to make up 
the time of a full time teacher, then the fractional parts of full time put in by the 
several teachers in such district should be added together and the sum of such frac
tional parts of service, even though performed by different persons, would be the 
number of full time teachers employed therein. The section requires that when 
this number of teachers is ascertained, the number of persons of school age in such 
district must be at least twenty times the number of teachers so ascertained. Thus, 
two half time teachers should be figured as one full time teacher, three one-third 
time teachers should be figured as one full time teacher, if there are districts which 
have fractions of this kind in computing· the service of the teachers in their dis
trict. 
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Your attention is invited to opinion No. 572, issued to the Auditor -of State 
under date of August 16, 1919, which goes very fully into the matter of what is 
meant by a full time teacher and what is meant by a part time teacher, and such 
opinion should be read in conjunction with tire one here submitted. 

Based upon the discussion above made, and the law as herein quoted, it is the 
opinion of the Attorney-General: 

1. Where a school district employs teachers in the elementary grades, such 
district is not required to pay such teachers the scale of salaries prescribed in sec
tion 7595-1 G. C. and require them to teach full tirrle in order to obtain state aid, 
for there can be a part time teacher in an elementary school as well as in a high 
school and there is no prohibition in the law against paying' part time teachers in 
elementary schools the part time salary mentioned in section 7595-1 G. C., such part 
time salary to be computed on the full time hours of service performed in each 
month. 

2. Where a district employs part time teachers in the elementary schools, the 
· fractions representing service of part time teachers shall be added together to 
ascertain the number of full time teachers employed in such district; that is, two 
half time teachers to be computed as one full time teacher and the number of per
sons of school age in such district desiring state aid must be at least twenty times 
the number of full time teachers employed therein. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

900. 

BRIDGES-WHEN COUNTY COMMISSIONERS OR MUNICIPAL COR
PORATIONS ARE REQUIRED TO KEEP IN REPAIR CERTAIN 
BRIDGES WITHIN CITIES-SECTIONS 2421, 7557 AND 2421-1 G. C. 
DISCUSSED. 

1. County commissioners are by virtue of sectio1is 2421 and 7557 under the 
duty of keeping in repair those necessary bridges within the cities of the state 
which a.re over streams and public ca11als on state and county roads, free turn
pikes, improved roads, abandoned turnpikes and plank roads in comma,! public 
11sc; and they are under a like duty as to similar bridges withi1i those villages which 
do not demand and receive a portion of the bridge fund as authorized by section 
2421-1 (108 0. L, 259.) If a village does demand and receive a portion of the 
bridge fund from the county, then the village is under the duty of maintaining 
such of the bridges mentioned as are wholly within the village. 

2. Municipal corporations, both cities and villages, are under the duty of 
maintaining bridges on streets established by the city or village for the use and 
convenie,~e of the municipality and not a part of a state road, county road, free 
turnpike, improved road, abandoned turnpike or plank road. 

3. Section 2421-1 (108 0. L. 259), in so far as it purports to gra,it to cities of 
under fifteen thousand population the right to request from the county a portion 
of the bridge fund, is in, contravention of section 1 of Article XVIII of the con
stitution of Ohio, and to that extent is unconstituiional and void. 

CoLUMBUS, OHIO, December 24, 1919. 

The Bureau of Inspectio,i and Supervision of Public Offices, Columbus, Ohio. 
GENTLEMEN :-The receipt is acknowledged of your letter calling attention to 
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a communication of your department to the city auditor of Lima, Ohio, wherein. 
after referring to an opinion of this department of date October 28, 1910, on the 
subject of the right of cities to receive from counties a portion of the bridge fund, 
you expressed the view that under section 2421 G. C. the commissioners of the 
county would have to keep in repair bridges within cities. 

You state that exception has been taken to your views in this connection, and 
you are therefore led to submit to this department the question "are bridges within 
a municipality to be maintained by the county or municipality?" 

You say in connection with your inquiry that certain municipalities are with
out funds to maintain the bridges within the municipality, and that the county in 
most cases has heretofore taken care of the repair and upkeep. 

Section 2421 reads as follows : 

"The commisioners shall construct and keep in repair necessary 
bridges over streams and public canals on state and county roads, free 
turnpikes, improved roads, abandoned turnpikes and plank roads in com
mon public use, except only such bridges as are wholly in cities and vil
lages having by law the right to demand, and do demand and receive 
part of the bridge fund levied upon property therein. If they do not 
demand and receive a portion of the bridge tax, the commissioners shall 
construct and keep in repair all bridges in such cities and villages. The 
granting of the demand, made by any city or village for its portion of the 
bridge tax, shal) be optional with the board of commissioners." 

As was pointed out in said opinion of this department dated October 28, 1910, 
and found in Annual Report of Attorney-General for 1910-1911 at page 781, former 
section 2824 of the Revised Statutes which made provision that certain cities might 
receive part of the bridge fund from the county, was omitted from the new Gen
eral Code of 1910 in so far as it made such provision. 

The statutes so far as such omission is concerned remained in the same form 
as pointed out in said opinion until the present year when on April 16, 1919, section 
2421-1 was enacted as appears in 108 0. L. 259. 

However, your question will first be considered without reference to said 
supplementary section, and the latter section will be then discussed. 

The real intent and meaning of said section 2421 as it has existed without any 
accompanying provision of statute permitting cities and villages to demand and 
receive part of the bridge fund from the county is made plain by the opinion of 
our Supreme Court in the case of City of Piqua vs. Geist, 59 0. S. 163. As passed 
on in that case, the section in question was known by its old number, section .860 
R. S., and while some slight verbal changes have been since made, the statute for 
present purposes was substantially the same when passed on by the Supreme Court 
as it is now. The purport of the opinion of the Supreme Court in the case re
ferred to is fully shown by the syllabus, reading as follows: 

"Under the amendment made February 8, 1894, of section 860, Re
vised Statutes (91 Laws, 19), county commmissioners are not required to 
construct and keep in repair bridges over natural streams and public canals, 
on streets established by a city or village for the use and convenience of 
the municipality, and not a part of a state or county road, though the city 
or village receive no part of the bridge fund levied on the property within 
the same. It is the duty of the city or village to construct and keep in 
repair such bridges, and is liable in damages to one injured by its neglect 
to do so." 

The Supreme Court in arriving at the conclusion just set out did not find it 



1624. OPINIONS 

necessary to go beyond the terms of the statute itself. However, support is lent 
to the views of the court by the fact that there are found in the Municipal Code 
provisions relating to bri_dges, in substance as follows: By section 3677 municipal 
corporations have power to appropriate real estate for bridges, aqueducts, viaducts 
and approaches thereto; by section 3629 they have power to improve, keep in order 
and repair, light, clean and sprinkle bridges and viaducts within the corporation; by 
section 3939 they have power to issue bonds for the purpose of procuring real 
estate and right of way for viaducts, bridges and culverts, and for the purpose of 
constructing them; by section 4325 the duty of supervising the improvement and 
repair· of bridges, viaducts and aqueducts is in cities charged upon the director of 
public service, and by section 4364 is in villages charged upon the street commis
sioner or engineer, under the direction of council. 

Section 7557 G. C. reads: 

"The county commissioners shall cause to be constructed and kept in 
repair, as provided by law, all necessary bridges in villages and cities not 
having the right to demand and receive a portion of the bridge fund 
levied upon property within such corporations, on all state and county 
roads, free turnpikes, improved roads, transferred and abandoned turn
pikes and plank roads, which are of general and public utility, running into 
or through such village or city." 

This section is practically the same as section 2421, so that what has been said 
as to the ·latter section applies to the former. 

'Previous to the enactment of the General Code of 1910, as has been stated, 
section 2824 was in effect providing in substance that a number of cities through
out the state might receive from the county a portion of the bridge tax. Said 
section 2824 was held constitutional in the case of State ex rel. Cline vs. Wright, 
Auditor, 9 N. P. (N. S.) 321. The theory of the opinion in that case seems to 
be that section 2824 was not special legislation in the sense of conferring corporate 
power, but on the contrary, constituted a mere agency through which the money 
thus received was, to be expended, and that in constituting such agency it was 
within the power of the legislature to consider local conditions in authorizing cer
tain cities to receive a portion of the bridge fund. 

We are thus brought to said section 2421-1, reading as follows: 

"When the council of any city having a population not exceeding fif
teen thousand or of a village shall cause to be filed in the office of the 
county auditor of the county in which such corporation is situated in 
whole or in part a c'ertified copy of a resolution of such council demanding 
some portion of the county bridge fund levied upon property within such 
corporation, the county commissioners of such county may, by resolution, 
authorize the county auditor to draw his warrant upon the county treas
urer in favor of such corporation for not to exceed sixty per cent of the 
county bridge fund then levied or collected, or in process of collection, 
upon the property in such corporation. Sui;h fund so received by such 
corporation shall be used by it for the construction, repair and main
tenance of any bridges and viaducts within such corporation." 

It is to be noted that this section does not purport to be based upon local 
conditions, but is a general enactment applying to all villages in the state, and to 
all cities having a population not exceeding 15,000. Hence, even if the theory 
underlying the opinion in the case last cited is correct, it would seem to have no 
application to said section 2421-1. But in any event the case was decided before 
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the adoption of the constitutional amendments of 1912. Our Supreme Court has 
recently held in the case of the,City of Elyria vs. Roy F. Vandemark, Ohio Law 
Reporter for December 15, 1919, at page.379, as shown by the second and third 
paragraphs of the syllabus, as follows: 

"2. The constitution of the state having classified municipalities on 
a basis of population, the Legislature is without authority to make further 
classification · thereof for the purpose of legislation affecting municipal 
government. 

3. The provisions of section 4250 General Code, as amended 106 0. L. 
483, purporting to authorize the council in cities having a population of 
less than twenty thousand to merge the office of director of public safety 
with that of the director of public service, are in conflict with the pro
visions of section 1, Article XVIII of the constitution of Ohio." 

The principles embodied in these two paragraphs of the syllabus would seem 
to have full application to said section 2421-1. It is true that the latter section does 
not relate to broad governmental functions nor to the organization of municipal 
government; and yet it does purport to confer upon certain cities power to take 
municipal action which is not granted to other cities, and in that sense is "legisla
tion affecting municipal government." Therefore, it must be concluded that said 
section 2421-1 is unconstitutional as applied to cities. 

The same thing may not be said of it as applied to villages; for it has long 
been a rule of statutory construction in Ohio that "in construing statutes the rule 
is to enforce them so. far as they are constitutionally made, rejecting only those 
provisions which show an excess of authority by the enacting power." (Cincinnati 
vs. Bryson, 15 0. 625-645). See also Bowles vs. State, 37 0. S. 35. The form of 
section 2421-1 is hardly such as to lay it open to the objection that the unconstitu
tional provisions in it are so interwoven with the other provisions as to be in
separable, or to the further objection that the whole statute taken together war
rants the belief that the legislature would not have passed the valid portions alone. 
For these reasons, then, and inasmuch as the legislature may constitutionally pro
vide that all villages have the right to demand and receive a portion of the bridge 
fund, there is no reason for believing the statute unconstitutional so far as it 
concerns villages. 

ln conformity with the foregoing, the answer to your question is as follows: 
(1) County commissioners are by virtue of sections 2421 and 7557 under the 

duty of keeping in repair those necessary bridges within the cities of the state 
which are over streams and public canals on state and county roads, free turn
pikes, improved roads, abandoned turnpikes and plank roads in common public 
use; and they are under a like duty as to similar bridges within those villages which 
do not demand and receive a portion of the bridge fund as authorized by section 
2421-1 (108 0. L. 259). If a village does demand and receive a portion of the 
bridge fund from the county, then the village is under the duty of maintaining 
such of the bridges mentioned as are wholly within the village. 

(2) Municipal corporations, both cities and villages, are under the duty of 
maintaining bridges on streets established by the city or village for the use and con
venience of the municipality and not a part of a state road, county road, free 
turnpike, improved road, abandoned turnpike or plank road. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General . 

• 
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901. 

SCHOOLS-NEWLY CREATED. vn~LAGE INCLUDES WITHIN ITS LIM
ITS SCHOOL PROPERTY WHICH WAS ORIGINALLY OWNED BY 
TOWNSHIP SCHOOL DISTRICT-TITLE REMAINS VESTED IN 
TOWNSHIP-HOW TRANSFER OF LEGAL TITLE MADE. 

When a newly created village includes within its corporate limits school prop
erty which was originally owned by the township school district, the title to said 
property remains vested in the township district and may be transferred by war
ranty deed at a time agreed upon by the several boards of education, the, village 
board of education entering into an agreement to reimburse the township for the 
payment of bonds issued for the erection of the school building, as a consideration 
for saia transfer. 

COLUMBUS, Omo, December 24, 1919. 

HoN. HOMER HARPER, Prosecuting Attorney, Painesville, Ohio. 
DEAR Sm :-Acknowledgment is made of your communication of recent date 

in which you request my opinion as follows : 

"In 1915 the township of Willoughby, Lake county, built a school build
ing and issued bonds therefor in the amount of $60,000, dated April 1. 

In 1916 the village of \Vickliffe, in said township was incorporated, 
and the territory included within the corporate limits of said village in
cludes the land of said school house and said new building. 

No separation was had of school funds or schools until March, 1919, 
when the county commissioners, acting in pursuance of law, duly ap
pointed a board of education which organized and took charge of the 
schools and school funds of said village. I believe that there was no dis
agreement between the township (rural) board of education and the vil
lage board; but the question of the school lands and new school house is 
not so easy of solution. 

The township board has not yet deeded the land, with the new build
ing upon it, to the village board. The building is commodious and modern, 
and the land, some five acres, valuable and increasing in value. 

Twelve thousand dollars ($12,000) of the bonded indebtedness has 
been paid, leaving $48,000 and interest outstanding. 

Inasmuch as the village, when part of the township helped to pay for 
the land and the first payments on the building, and inasmuch as it was 
used by both township and village up to 1919, and inasmuch as the village 
now has the exclusive use of said building and land, I have suggested that 
the to~nship board deed the village board .all said school lands lying 
within the corporate limits of the village (including, of course, the parcel 
on which the building stands), and the village on its part assume the 
payment of the remaining indebtedness represented by the unpaid bonds. 
In view of all the facts, including the size of the respective duplicates, I 
think that this would be equitable. 

Cannot this be done, the township board executin·g a deed, and the 
village agreeing to levy, collect and pay to the township such an amount 
annually as will pay the bonds and interest as they become due?" 

From the statements in your letter, it is assumed that the board of education 
appointed by the commissioners for the village of Wickliffe in March, 1919, was 
appointed under the provisions of section 4710 G. C. The question of the disposi-
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tion of school property, especially real estate, brought about by the transfer of 
territory from one district to another, and the establishment of a new district, has 
been one difficult to solve. 

The recent enactment of section 4696 G. C. has solved the problem relative to 
transfers made by the county board of education. However, this has no application 
to a village district created in the manner the Wickliffe village school district was 
established. 

Section 4690 G. C. provides : 

"\Vhen territory is annexed to a city or village, such territory thereby 
becomes a part of the city or village school district, and the legal title to 
school property in such territory for school purpQses shall remain vested 
in the board of education of the school district from which. such territory 
was detached, until such time as may be agreed upon by the several boards 
Qf education when such property may be transferred by warranty deed." 

It will be observed that if the school building to which you refer, had been 
outside of the corporate limits of the village of Wickliffe when it was incorporated; 
and later included in territory "annexed" to said village, the above statute would 
apply. The questi,;:in then is, will the same mle apply to territory "detached" from 
the township district and placed within the corporate limits of a newly created 
village? 

An examination of the various statutes providing for the creation of new dis
tricts and transfers of territory, etc., discloses the purpose in the mind of the legis
lature to pnovide for the equitable adjustment of the property and financial rights 
among the districts and boards of education involved. 

In the case of Cist vs. State, ex rel. reported in 21 0. S. 339, the court said: 

"In considering questions arising under the school legislation of the 
state, such construction should be placed on the various enactments, and 
their several provisions, as will give harmony to the school system and se
cure, as far as practicable, its equal benefits, and the reasonable facilities 
for their enjoyment, to every locality, without doing marked injustice to 
any." 

It cannot be argued that it was the intenti,on of the legislature to provide for 
the transfer of property when "annexed" to a village district and leave no remedy 
when the newly created village might include the same territory within its corporate 
limits. 

It is believed that section 4690, supra, referred to by analogy furnishes a rea
sonable rule for a case such as the present one. 

Therefore, the title to said premises remains in the township board of educa
tion, and may be transferred by warraniy deed at such time as may be agreed upon 
by the several boards of education, the village board agreeing to reimburse the 
township board for the payment of the bonds issued for the erection •of the new 
school building, as a consideration for said transfer. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

https://ATTORNEY-GENER.AL
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902. 

POOR RELIEF-DUTY OF TOWNSHIP TRUSTEES TO FURNISH SUCH 
RELIEF TO ·POOR IN CITY WITHIN TOWNSHIP WHEN THEY 
HAVE FUNDS BY REASON OF LEVIES MADE PRIOR TO TAKING 
EFFECT OF SECTION 3476, 108 0. L. 272-UNDER AMENDED ACf 
CITY REQUIRED TO LEVY AND FURNISH TEMPORARY RELIEF 
TO POOR OF CITY. 

1. / t is the duty of the township trnstees to furnish "outside" relief to the 
poor residing in a city within the township wlten they have Poor funds by reason 
of levies made prior to the taking effect of section 3476 G. C. as amended, 108 
0. L. 272. 

2. The act amending section 3476 G. C. u,as filed in the office of the secretary 
of state May 16, 1919, and did not beconze effective until ninety days thereafter. 
Under its provisions the city shall furnish all the temporary relief to be given to 
the poor residing_ in the city, and it is the duty of the city officials to provide· for 
same in making future levies. However, poor relief funds collected or in process 
of collection by the township shall be expended in accordance with the law in force 
at the time the levies were made. 

COLUMBUS, OHIO, December 24, 1919. 

HoN. Lwvo S. LEECH, Prosecuting Attorney, Coshocton, Ohio. 

DEAR SIR :-Acknowledgment is made of the receipt of your letter of recent 
date, in which you request my opinion as follows: 

"The incorp,orated city of Coshocton is located in Tuscarawas town
ship, in Coshocton county, and for a number of years the incorporated 
city has not made any levy for a poor fund, but the levy has been entirely 
made by the Tuscarawas township, and paid into the Tuscarawas town
ship treasury, and the necessary relief for both the city and the township 
has been paid for out of the township treasury. At the present time there 
is about $1,400.00 in the poor fund, being the balance remaining from the 
collection of the 1918 year assessments, and the township has made the 
levy for the poor fund for the tax year •of 1919, while the city has made 
no levy for 1919, and therefore cannot collect any taxes for said purpose 
for the period of another year. 

We have in the city of' Coshocton quite a number •of families who are 
in great need of temporary relief, and as Sec. 3476 of the Ohio Laws, 
Vol. 108, page 272, provides that such cases are not city charges, and the 
board of trustees of said Tuscarawas township has refused to tender any 
aid to those who live within the ino0rporated limits, we desire an opinion 
from your office as to whether or not the board of trustees under the above 
section can lawfully use the township poor funds for poor relief within 
the incorporated city. · 

I might further add that at least 90% of the poor fund in the hands 
of the township treasul'er was paid by the tax payers of the incorporated 
city. 

In the event that you should be •of the opinion that the board of trus
tees cannot use this money for relief purposes within the city, would an 
action lie as against the township to recover the city's portion of the poor 
tax thus oollected ?" 

https://1,400.00
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Section 3476 G. C., as amended in 108 0. L. 272, which pertains to your in
quiry, reads as follows: 

''Subject to the conditions, prov1S1ons and limitations herein, the trus
tees of each township or the proper officers of each city therein, respectively, 
shall afford at the expense of such township or municipal corporation public 
support or relief to all persons therein who are in condition requiring it. 
It is the intent of this act that t,ownships and cities shall furnish relief in 
their homes to all persons needing temporary or partial relief who are resi
dents of the state, county and township or city as described in sections 
3477 and 3479. Relief to be granted by the county shall be given to those 
persons wh,o do not have the necessary residence requirements, and to those 
who are permanently disabled or have become paupers and to such other 
persons whose peculiar condition is such they cannot be satisfactorily cared 
for except at the county infirmary or under county contr>ol. \Vhen a city 
is located within one or more townships, such temporary relief shall be 
given only by the proper municipal officers, and in such cases the jurisdic
tion of the township trustees shall be limited to persons who reside outside 
of such a city." 

Prior to the enactment of said amendment, the rule was that the trustees of 
the township under the provisions of said section were required to furnish relief 
to those whose residences and disabilities entitled them t•o such, regardless of 
whether they were residing in the township or within the limits of a city situated 
within the township, except in those cases wherein the confines of a city or village 
were co-extensive with the township. Ann. Rep. of Atty. Gen., 1911-1912, Vi>l I, 
p. 250; Opin. of Atty. Gen., 1917, Vol. I, p. 138. 

While ooncurrent powers are granted to both the city and township, enabling 
each to furnish "outside" relief under the provisions of said original section, not
withstanding that the indigent entitled to relief reside within the city, it is con
ceded that the duty finally devolved upon the township trustees. The said trustees 
are furnished ample means in other sections of the statutes whereby to levy and 
oo1lect taxes upon the entire township for such purposes, which has ever been con
sidered in fixing their responsibility. However the amended section, as above 
quoted, in the last paragraph thereof definitely fixes the responsibility and juris
diction of the township trustees and the city authorities respectively, in connection 
with temporary relief to be granted under said statute. 

The trustees of the township are limited bo territory outside of the city and 
the pr6per city officers shall furnish relief to those who reside within its corporate 
limits. The language used in said amendment,' "when a city is located within one 
or more townships", includes every city ·in the state except cities the confines of 
which are co-extensive with the township, in which case of course the proper city 
officials are charged with the furnishing of said relief. 

It must be kept in mind in the consideration of this question that the levies 
made by the trustees in the case at hand were made in accordance with the pro
visions of law before the amendment to section 3476 G. C. became effective. This 
amendment was filed in the office of the secretary of state May 16, 1919, and be
came effective ninety days thereafter. The law requires that· the levy f•or the poor 
relief and other purposes shall be made by the township trustees on or before the 
fifteenth day of May, annually. It therefore follows that the trustees in the case 
under consideration could not have contemplated the provisions !Of section 3476 G. C. 
as amended, nor could the city be charged with such notice. 

It is the view of this department that when taxes have been levied and col
lected or are in the process of collection by the trustees of the township for a 
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given purpose as provided by law, it is the duty of said trustees to expend said 
funds in accordance with the provisions of law in force at the time said levies 
were made. Art. XII, Sec. 5 of the Constitution provides : 

"No tax shall be levied, except in pursuance of law; and every law 
imposing a tax, shall state, distinctly, the object of the same, to which only, 
it shall be applied." 

Construing the constitutional provision in connection with the present state
ment -of facts, it seems clear that the poor funds under control of the township 
trustees should be expended in the manner provided by the law in force at the 
time said levies were made. 

Therefore you are advised that it is the duty of the trustees in the case you 
mention to grant relief to those legally entitled to the same, even though they reside 
in the city of Coshocton, s,o long as they have funds for said purposes, collected 
by reason of the levy made prior to the amendment to section 3476 becoming ef
fective. 

It is believed that the construction given to Sec. 5 of Art. XII of the Consti
tution by the -Supreme Court in th,e case of State ex rel. Grant vs. Sayre, 89 0. S. 
351, supports the view herein taken. 

Undoubtedly under the provisions of section 3476 as amended, it is the mani
fest duty of city authorities, in making future levies, to provide for sufficient funds 
for all the temporary relief to be given to the poor within its corporate limits. On 
the other hand, the trustees in making their next levy may take into consideration 
the fact that the township will be relieved of furnishing, temporary relief to those 
who reside in the city. 

In view of the foregoing it is assumed that a reply to your second inquiry is 
unnecessary. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

903. 

APPROVAL, BOND ISSUE, CITY OF DEFIANCE, OHIO, IN THE SUM OF 
$180,000. 

Industrial Commissioa of Ohio, Columbus, Ohio. 

COLUMBUS, OHIO, December 30, 1919. 

904. 

APPROVAL, BOND OF ELMER HILTY, FINDLAY, OHIO, DIVISION 
ENGINEER, STATE HIGHWAY DEPARTMENT, IN SUM OF $4,000-
THE AETNA CASUALTY AND SURETY COMPANY, SURETY. 

COLUMBUS, OHIO, December 30, 1919. 

HoN. HARVEY C. SMITH, Secretary of State, Columbus, Ohio. 
DEAR Sm :-1 am transmitting herewith bond of Elmer Hilty of Findlay, Ohio, 

in the sum of $4,000.00, covering the faithful performance of his duties as Division 
Engineer in the State Highway Department, wi~h the Aetna Casualty and Surety 
Company as surety. 

The bond, as you will note, has 'been approved by Hon. A. R. Taylor, State 
Highway G.:>mmissioner, as to amount> and surety. 

https://4,000.00
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I am approving it as to form, and in accordance with the provisions of section 
1183 G. C., I forward it to you for filing. 

I am sending copy of this opinion to the State Highway G.:,mmissioner. 
Respectfully, 

JOHN G. PRICE, 
Attorney-General. 

905. 

APPROVAL, FINAL RESOLUTIONS FOR ROAD I11PROVDIENTS IN 
CUYAHOGA, HUROX AXD TRUMBULL COUXTIES. 

HoN. A. R. TAYLOR, State High·way Co111111issioner, Columbus, Ohio. 

COLUMBUS, Omo, December 30, 1919. 

906. 

APPROVAL, LEASES, CANAL LANDS IN DAYTON AND SUGAR GROVE 
-PROPERTY IN DEFIANCE, OHIO. 

COLUMBUS, Omo, December 30, 1919. 

HoN. JoHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR Sm :-I have your letter of December 19, 1919, in which you enclose the 

following leases, in triplicate, for my approval : 
Valuation. 

To Defiance Machine Works, Defiance, Ohio, part of lots 114 and 
115, as shown on original plat at Defiance, Ohio_____________ $6,250 00 

C. P. Harley, Defiance, Ohio, all of lot No. 113 except five feet 
off of the south side thereof, as shown on recorded plat 
of the city of Defiance-------------------------------------- 3,066 66 

Mary L. Kinsler, Dayton, Ohio, part of Old Mad River Feeder 
Canal, fronting 54 feet on Fifth street in the city of Dayton, 
and extending back 100 feeL_______________________________ 4,333 33 

Sugar Grove Store Company, Sugar Grove, Ohio, a portion of the 
abandoned Hocking Canal in Sugar Grove, Ohio____________ 500 00 

I have carefully examined said leases, find them correct in form and legal, and 
am therefore returning the same with my approval endorsed thereon. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

907. 

APPROVAL, CONTRACT WITH L. G. FOLTZ AND SONS, OF COLUM
BUS, OHIO, FOR COMPLETION OF TEACHERS' TRAINING SCHOOL 
BUILDING-CONTRACT WITH THE STEINLE CONSTRUCTION 
CO!vt:PANY, TERMINATED-SEE OPINION NO. 627, SEPTEMBER 
13, 1919. 

COLUMBUS, OHIO, December 31, 1919. 

Board of Trustees, Bowling Green State Normal College, Bowling Green, Ohio. 
GENTLEMEN :-On December 19, 1919, you submitted to me for my approval, 
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as per section 2319 G. C. (107 0. L. 455), a contract between your board and L. G. 
Foltz and Sons, of Columbus, Ohio, relative to the oonstruction and completion 
of the teachers 'training school building ( exclusive of plumbing and heating and 
ventilating systems) at the Bowling Green State Normal College. You have also 
submitted the bond oovering said contract. The amount payable to said contractor 
under said contract is $56,600. 

It is understood that the letting of such contract becomes necessary by reason 
of the fact that the employment of the original contractor, The Steinle Construc
tion Company, was terminated, following the refusal, neglect and failure of said 
contractor to carry on the work. 

The certificate of the Industrial Commission of Ohio is now before me, to the 
effect that said contractor, L. G. Foltz and Sons, has complied with the act of 
February 26, 1913, knc,wn as the workmen's compensation law, in the matter of 
premium payment. 

Following the opinion of this department, No. 627, rendered to you on Sep
tember 13, 1919, holding that the unexpended balance in the appropriation for the 
building in question (106 0. L. 739, 814) was not available to discharge liabilities 
arising under the contemplated new contract, your board made application, under 
section 2313 G. C., to the state emergency board, and received from that body 
authority to expend, for the purpose stated in the contract hereinabove mentioned, 
the sum of $56,600, which is the amount payable under the Foltz contract. 

I have before me the certificate of the auditor of state, that there are funds 
in the emergency appropriation heretofore made for the purpose set forth in said 
contract, sufficient to cover the amount payable thereunder. 

Being satisfied that said contract and bond are according to law, I am this day 
certifying my approval thereon. 

I have this day filed with the auditor of state the contract, bond and all other 
papers submitted to me relative to the improvement above stated. 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

908. 

APPROVAL, LEASE OF OHIO CANAL LANDS IN CITY OF AKRON, OHIO, 
TO THE HIPPODROME ARCADE COMPANY. 

CoLUMBCS, OHIO, December 31, 1919. 

HoN. JoHN I. MILLER, Superintendent of Public Works, Columbus, Ohio. 
DEAR Sm :-I am in receipt of your letter of December 30, 1919, enclosing for 

my approval lease in triplicate form to the Hippodrome Arcade Company, of Akron, 
Ohio, co'vering Ohio canal property in the city of Akron. 

I note that the rental is arranged on a sliding scale, and is based upon a 
valuation of $48,888.89. 

·while, as I have heretofore advised you, it is, to say the least, doubtful whether 
the statutes permit of the arrangement of rentals on a sliding scale, I note that 
·the lease above mentioned is being entered into as the result of the cancellation of a 
previous lease, and that such previous lease was approved by the then Attorney-
General with the rental stipulated as payable on a ·sliding scale. · 

Under the circumstances, I am approving the lease and returning it with such 
approval endorsed thereon. ' 

Respectfully, 
JOHN G. PRICE, 

Attorney-General. 

https://48,888.89
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