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Auditor of Siate; Chief Clerk of, To Be Commissioned—
Percentage Due to Prosccuting Attorney on Fines,
Costs, Etc.

AUDITOR OF STATE—CHIEF CLERK OF, TO BE
COMMISSIONED.

Columbus, Ohio, January 13, 1880.

Hon. John F. Qglevee, Auditor of the State of Ohio:

DEeagr Sir:—My opinion is requested as to whether,
under sections 83, and 169, of the Revised Statutes of
Ohio, your chief clerk should be commissioned by the
governor.

It is not clear to my mind that this is absolutely
necessary, yet it can do no harm and may prevent vexa-
tious questions in the future. I therefore advise that a
commission issue from the governor to your appointee.

Respectiully submitted,
GEQ. K. NASH,
Attorney General.

PERCENTAGE DUE TO PROSECUTING ATTOR-
NEY ON FINES, COSTS; ETC.

Cohtnrbus; Ohio, January 14, 1880.

Mr. A. Calkins, Prosecuting Attornev, Greenwville, Ohio:
Dear Sir:—It is my opinion that, under section
"1208 of the Revised Statutes, a prosecuting attorney is en-
titled to a percentage on moneys collected on fines, for-
feited recognizances, and costs.in criminal causes, in
which he has some official duty to perform. and in such
causes alone. The statute does not impose any official
duty on the prosecuting attorney in connection with
criminal causes disposed of before justices of the peace.
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-

I therefore conclude that he is not entitled to a percent-
age upon fines and costs collected by these magistrates
in cases disposed of by them.
Truly yours,
GEO. K. NASH,
Attorney General.’

FURNISHING OF OFFICES, BLANKS AND STA-
TIONERY TO PROSECUTING ATTORNEYS.

Columbus, Ohio, January 14, 1880.

My. Noalh [. Dever, Prosccuting Attorney, Portsmouth,
Ohio: ;
Dear Sir:—Your favor of the roth'instant has been

received. Section 859 of the Revised Statutes confers upon

the county commissioners the authority and power to
furnish offices for county officers, including prosecuting
attorneys. It leaves with the commissioners, however,

a discretion so that they may determine when the office

is needed and what its character shall be. '

I am not aware of any authority in county commis-
sioners to furnish stationery to the prosecuting attorney.
T think the difficulty can be entirely overcome in the mat-
ter of blank indictments.

Section 1264 of the Revised Statutes provides how
blanks and stationery may be furnished to the clerk of
court. Blank indictments are as useful to the clerk as to
the prosecuting attorney.

The commissioners can certainly provide them for
the clerk. If this be done, I think that you will find that
vour clerk is kind enough to let you have such number
as you may find necessary.  Yours truly,

GEO. K. NASH,
Attorney General.
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COUNTY OFFICERS—WHO ENTITLED TO THIL
ADVICE OF THE ATTORNEY GENERAL.

Columbus, Ohio, January 14, 1880.

S. A. Atkinson, Auditdr, Woodshield, Oho:

Dear Sir:—Your favor of the roth inst. has been
reéceived. You will see by section 1274, of the Revised
Statutes that the prosecuting attorney is made the legal
adviser of the -county officers. -

Section 202 entitles only prosecuting attornevs (of
county officers) to the advice of the attorney general.

It would not be courtesy on my part towards the
prosecuting attorney to give advice to a county officer.
It the proscecuting attorney desires my assistance in any -
matter upon which he is called to advise county officers,
1 shall render it with pleasure. -

Respectfully vours,
GEO. K. NASH,
Attorney General.,

REQUISITION—WHAT EVIDENCE REQUIRED
TO ISSUE WARRANT BY GOVERNOR ON.

Columbus, Ohio, January 19, 1880.

Hon. Chas. Foster, Governor of Ohio:

- Dear Sir:—In the matter of the two requisitions
made upon you by the governor of West Virginia, for
the extradition of L. E. Davis, charged with murder, I
have the honor to report that there is no evidence show-
ng:

"Tirst—That the prosecuting officer of the county, in
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Requisition—MH hai Evidence Required to Issue Warrant By
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which the offenses are claimed to have been committed,
approves the application or that he believes that a prose-
cution would result in conviction:

Second—That the parties fled from the state of West
Virginia before arrest could be made, and are fugitives
from justice:

Third—That the ends of justice require their rendi-
tion.

Fourth—That no previous application has been
made for the rendition of either of the accused for any
-offense arising out of the same transactions.

Fifth—That the applications are made for the pur-
posc of punishing crime and not to enable any person to
collect a private debt or for the purpose of subserving
~any private end or personal interest. '

In each application, such evidence should be fur-
nished, in order to comply with section 95, of the Revised
Statutes of Ohio, 1880, and the regulations of the execu-
tive department of the State thereunder.

I therefore advise the withholding of vour warrants
in these cases, until such evidence is filed with vou.

Reespectiully submitted, -
GEO. K. NASH,
Attorney General.

REQUISITION—\'\TH.;\T EVIDENCE REQUIRED
TO ISSUE WARRANT BY GOVERNOR ON.

Office of the Attorney General,
' Columbus, Ohio, January 20, 1880.

Hon. Chas. Foster,” Governor of Ohio:

Sir:—In the matter of the demand upon yourself by
the governor of Indiana for the extradition of one Frank
Hurley, I have this report to make:
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Corporation Cannot Be Organized to Deal in Real Estate.

The demand is accompanied by a duly attested copy
of the complaint, made before a magistrate, against the
said Frank Hurley, but it is not accompanied by affidavits
to the facts constituting the offense charged by persons
having actual knowledge thereof, as is required by sec-
tion 95, Revised Statutes of Ohio, 1880.

Respectfully submitted,
’ GEO. K. NASH,
Attorney General.

CORPORATION CANNOT BE ORGANIZED TO
' DEAL IN REAL ESTATE.

Office of the Attorney General,
Columbus, Ohio, January 20, 1880.

Hon, Milton Barnes, Seeretary of Stale:

St :—The undersigned certificate of incorporation,
proposed to b¢ filed by the “Golden Rule Aid Society
Company,” has been received, together with your request
for my opinion as to whether a corporation can be or-
ganized under the laws of Ohio for the purposes pro-
posed to be accomplished by this association.

The purposes to be accomplished are not clearly set
forth in the certificate.- I am unable, however, to see
how the purposes therein stated can be secured unless
the proposed corporation becomes from time to time the
buyer and the seller of real cstate. )

The gentlemen who are attempting to organize this
corporation are evidently sincere in their desire to ascer-
tain whether they can do so legally. for they have ac-
companied their application with a printed copy of their
constitution and plan of doing business.  On page 3 of
this document they say “all property is bought by and



GEORGE K. NASH—1880-1883. 671

Certificale of Deposit Promising to Pay Legal Tender Notes,
Taxable.

in the name of the company and is resold only to loai
shareholders.” ;

This, it seems to me, is certainly dealing in real es-
tate, and under section 3235 of thie Revised Statutes of
Ohio, a corporation can not be organized for this purpose.
Building associations can not carry on such a business
as is proposed by these gentlemen.

Ii this certificate of incorporation should be filed, or
if a certificate, similar to the building association certifi-
cate, should be filed, the company duly organized there-
under, and business conducted as proposed in the con-
stitution and plan now before me, there certainly would
be trouble.

Upon a proper application, to the proper court, it
would appear that the company was dealing in real es-
tate and thereupon the company would be ousted out of
its charter rights and privileges. :

Respectfully submitted,
GEO. K. NASH,
Attornev General.

CERTIFICATE OF DEPOSIT PROMISING TO PAY
LEGAL TENDER NOTES, TAXABLE.

Office of the Attorney General,
Columbus, Ohio, January 21, 1880.

Sie:—Your favor of the 2oth inst., has been received.
The following statement of facts and question: are sub-
mitted :

The facts—Mr. F. of this countv deposited in a bank
in Missouri the sum of $4.000 in greenbacks, for which
be produces a certificate, naming the deposit as “green-
backs” or “legal tenders.”
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The banker agrees to hand to Mr. F. the amount of
greenbacks, when demanded, and further agrees to and
does pay interest on the deposit to Mr. F.—Mr. F. has no
agreement with his banker, that he—F.—should receive
the identical greenbacks, deposited by him.

The auditor has placed the amount on the duplicate
here, as money or credits, and seeks to compel payment
of tax.

Question—1s the above amount properly taxable under
the laws of Qhio? '

When Mr. F. deposited his greenbacks or treasury
notes with the bank in Missouri, he parted with that spe-
cific property, and took in its stead another species of
propertv—to-wit, a certificate which entitled him on de-
mand to receive a like amount of treasury notes with
interest,  This certificate, it seems to me, should be re- -
turned for taxation.

IT 1 should give von my note, in which | promise to
pav you one hundred dollars—$100—in treasury notes,
in one vear from date, or, on demand, it appears to me
that that, like other notes would be subject to taxation.
1 am unable to see why the note should be subject to
taxation and the certificate of Mr. F. relieved from it. At
any rate, it seems to me that your auditor is clearly justi-
fied in placing the amount of Mr. F.'s certificate upon the
tax duplicate, and 1f it should chance to be an error, the
courts, upon proper application, would restrain the treas--
urer from collecting the tax. Mr. Oglevee, the auditor
of state, concurs in the opinion that I have herein ex-
préssed.

Yours truly,
GEO. K. NASH,
Attorney General,

To Carlos M. Stone, Prosecuting Attorney, Cleve-
land, Ohio.
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COUNTY RECORDER—CONTROL OVER REC-
ORDS OF HIS OFFICE.

Office of- the Attorney (eneral,
Columbus, Ohio, January 22, 1880.

Sik:—I1 have the honor to acknowledge the receipt
of three questions submitted by you in regard to the
powers and duties of county recorders, touching instru-
ments of writing on file, and recorded in their offices.

The Arst question is as follows: :

“Can a county recorder rightfully refuse per-
- mission to examine an instrument on file for record
in his office, or the record thercof unless the par-
ticular instrument or matter of record is desig-
nated 2"

To this question 1 answer no. If such power does
rest in the county recorder, and is exercised, it would de-
feat the purpose for which the statutes of Ohio require
that deeds, mortgages, and like instruments, shall be
recorded. It would in many cases prevent citizens, or
their agents, from obtaining the claim of title by which
they hold their property, and would in divers others ways
needlessly embarrass ad hinder the public.

The second question is as follows:

“Can such officer rightfully refuse an exam-
ination of an instrument on file for record or the
record thereof, if he is morally certain that such
examination is for the purposes of abstracting in-
formation therefrom, to be put to a use damaging
to the parties to such instrument, and prejudicial
to the public welfare "

I am unable to see how a county recorder is to be-
come “morally certain” of the purposes for which any
citizen wishes to examine a matter of public record.

The law certainly does not make of him a court, to
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examine into, and to determine the purposes and motives
of citizens, who wish to examine matters of record in
his custody, with power to comply with or reject their
applications. Neither can it be supposed that the law
would require instruments to be made a part of public
records,’if they could be uséd to the daniage of the part-
ies thereto, or the injury of the public welfare. To this
question I also answer no.
The third question is as follows .

. “Is the daily or weekly publication, in a paper
of promiscuous circulation, of mortgages filed for
record, naming the parties thereto, and all the ma-
terial facts thereof, contrary to public policy and
illegal £

As to whether or not such publication is contrary
to public policy, is a question about which there is un-
doubtedly a diversity of opinion. Those people who are
so unforunate as to be compelled to give mortgages,
would probably think that such publication is against
public policv. Upon the other hand, those who have an
interest in knowing the financial standing and ability of
their neighbors, and business men, would contend that it
1s not against public policy. Upon this question my
opinion would be worth no more than that of any other
individual. ' ’

- As to whether it is illegal; 1 know of no statute law
that prlohibits such publication, and I do not believe that
a libel suit could be successiully prosecuted on account
of such publication. In conclusion, I will say that the
records in the recorder’s office are public records, and
private individuals, in purchasing real estate, are.bound
to take notice of instruments on file and recorded therein.
Therefore the public should be given the fullest and
freest access to thesm, consistent with their proper preser-
vation and safety. Respectfully vours,

- GEQ. K. NASH, Attorney General.

To Wm. I. Clarke, Prosecuting Attorney, Franklin

County, Ohio.
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Attorney General—Duty of in Cases in Common Pleas
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ATTORNEY GENERAL—DUTY OF IN CASES IN
COMMON PLEAS COURT.

Office of the Attorney General,
Columbus, Ohio, January' 22, 1880.

Dear Sir:—By the courtesy of Hon. N. M. Howard,
vour letter of _Ianuarj; 19th, with enclosures, has been
handed to me, and they have been thoroughly examined.
The matter perplexes me not a little:

I desire to perform whatever duty is incumbent upon
me, vet [ do not wish to seem to be officions, or step out-
side and do things not required of me. 1t occurs to me
that scction n273 of Revised Statutes makes it the duty
of the prosecnting atlorhcy of vour county to prosecute
the case, to which you refer on behalf of the State, as
well as all other complaints, suits and controversies, in
which the State is a party, within vour county.

If T should attempt now to interfere in this case,
would it not be a reflection upon yvour prosecuting attor-
ney? Would I not, by my act, say that [ do not believe
that he will perform his sworn duty? This, I do not feel
hke saying, cither by implication or otherwise, for so
far as | know, he will be fearless in the discharge of duty.

Again: I do not conceive that under section 20z, I
have any duty to perform in this case, or that I am ever
called upon to examine it. If I should be required by
the governor or the General Assembly to appear in this
case, then it would become my duty to take hold of the
matter; but until requirement is made, I have no more
concern with it than any other attorney in this State.

In regard to that part of section 202, relating to the
employment of local counsel by and with the consent of
the governor and auditor, my c011$tr11ction is that it has
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Insane Asylums—Clothing of Inmates Must Be Paid for By
County.

reference only to such cases as those in which the at-
torney general has some duty to perform. If this be so,
1 have no authority for retaining counsel in this case.
' Yours truly,
GEO. K. NASH,
Attorney General.

To M. N. Odell, Toledo, Ohio.

INSANE ASYLUMS—CLOTHING - OF INMATES
MUST BE PAID FOR BY COUNTY.

Office of the Attorney General,
Columbus, Ohio, January 23, 188o.

Dear Sirk:—In my opinion sections 631 and 632" of
the Revised Statutes of Ohio intend to provide that the
clothing, furnished to inmates of the benevolent mstitu-
tions of the State, during the time they are such inmates,
should be paid for by the county from which they came.

My mind is led to this conclusion from the fact that
it is the duty of the auditor of such county to collect such
bills. It was evidently the intention of the Legislature
to cbmpei the inmates of their institutions, or those re-
sponsible for them, to pay for the necessary clothing and
their traveling andincidental expenses, and the duty of
collecting such bills was imposed upon the auditor of the
county, from which the person came, as being the officer
most likely to successfully perform it.

Truly yours,
GEQO. K. NASH,
Attorney General.

To Mr. L. Firestone, Superintendent of Asylum for
Insane, Columbus, Ohio.
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Prosccution, When Decmed Comincnced—Clough, H. P.;
Conmmission of.

PROSECUTION; WHIEN DEEMIED COMMENCED.

Office of the Attorney General,
Columbus, Ohio, January 24, 1880.

Dear Sir:—I believe that our code gives the court
the power, in case an indictinent is quashed, to admit the
accused to bail or remand him to prison, in case a
recognizance can not be given, to await the action of the
grand jury at the next term.

(See section 7282 of the Revised Statutes of Ohio,
1880).

If this be so, the mere quashing of an indictment
does not work the discontinuance of the case. [ think,
therefore, that the prosecution may have been deemed
commenced from the time of the finding of the first in-
dictment. Do not the words “or such prosecution com-
menced” in section 605—cover just such a case as this?

4 Yours truly,
GEO. K. NASH,
Attornev General.

To Wm. Anderson, Prosecuting Attorney, Man-
chester, Ohio. '

CLOUGH, H. P.——COMMISSION OF.

Office of the Attorney General,
Columbus, Ohio, January 26, 1880. -

Sik:—Your favor of the 2oth inst., inquiring upon
‘what authority the commission, of which the following
is a copy, was issued to Horace P. Clough by Governor
R. M. Bishop, has been received. '
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IN THE NAME AND DY THE AUTHORITY OF THE
STATE OF OHYO, RICHARD M. BISHOP, GOVERNOR
OF SA1D STATE.

To all whom these presents shall come, greeting:

I, R. M. Bishop, Governor of the State of
Ohio, reposing special confidence in Horace P.
Clough, of Butler County, in the State of Ohio,
do hereby appoint and commission him to be the
State Commissioner of Ohio, for the collection of
all claims of said State, now or hereafter to be-
come due on the lands of the State, located therein,
by_ the United States govermment upon military
warrants, and for collection of all other claims
which the State may have upon the United States
government, pertaining to grants of land, swamps
and others. and said H. P. Clough, commissioner,
shall receive for his services as said collector
twenty-five per cent. of the five per cent. allowed’
upon lands located by military warrants in this
State, and the same percentage, to-wit, twenty-
five per cent. upon all land claims, which.the State
of Ohio may have against the government of the
United States of America.

In testimony whereof. I have hereunto set

' my hand and caused the Great Seal of the

[sEaL] - State of Ohio to be affixed, at Columbus,

this t7th day of July, in the vear of our

Lord, one thousand eight hundred and
seventy-eight.

[Signed] RICHARD M. BISHOP.
By the Governor. ’
[Signed] MILTON BARNES,

Secretary of State.

The governor had no authority of law for making’
the above appointment, and the commission copied ahove
is without force and effect.

Respectfully submitted,
GEO. K. NASH,
Attorney General.

To Hon. Chas. Foster, Governor of Ohio.
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CLAIMS [LLECGALLY ALLOWED —IN WHAT
NAMIE ACTIONS TO BE BROUGHT.

Office of the Attorney (encral,
Columbus, Ohio, January 26, 1830.

Dear Sir:—I have not reached a satisfactory con-
clusion in regard to the matter submitted to me in your
favor of the zoth inst. Section 1277 expressly says that
the cases in it referred to shall be civil actions in the
name of the State, and my inference would be that the
actions authorized in section 1278, should be brought in
the same manner. Certainly the actions contemplated in
the fore part of the section to be brought by the tax-
payers, upon the failure of the prosecutor to do so. are to
be brought in the name of the State. If you had favored
me with some of the reasons announced by vour court,
in deciding the question, I might perhaps have been put
upon the right track. If the actions can not be brought
in the name of the State, then I conclude that they must
be brought in the name of the prosecuting attorney, as
such. . _

If the commissioners illegally aliowed the claims |
think that I would make them parties defendant to the
action, as well as the party illegally receiving the money.

Instead of simply Rling a petition for money had and
received, | would set forth in the petition all of the facts
upon which I relied for a recovery of the money.

If vou can give the reasons assigned by vour judge
in sustaining demurrérs, on thé ground that the State is
not the proper party plaintiff, I will be very glad to have
you do so. Yours truly,

GEO. K. NASH,
_ Attorney General.

To Mr. C. A. Atkinson, Prosecuting Attorney, Jack-
son, Ohio.
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CONVICTS—WHAT TIME THEY MAY GAIN.

Office of the Attorney General,
Columbus, Ohio, January 27, 1880.

Dear Sir:—In my opinion section 7432 of the Re-
vised Statutes and section 18 of the act passed February
27, 1878, which seems to be similar in its provisions to
section 7432, are not retrcactive, and that a man received
at the Ohio penitentiary in 1876 for a term of five years,
is entitled to a deduction of seven dayvs during the year
ending February 27, 1880, if his record has been clear.

If a convict with a four year term, serves one year
with a clean record, and then violates the rules of dis-
cipline, he loses all benefits for the second vear. At the
beginning of the third and during the third year, he is
entitled to a deduction of five days for good behavior, and
during the fourth year seven days.

The words “from the_period of his sentence” do not
have reference to time prior to the passage of the act of
February 27, 1878, and the benefits of this act would
only accrue from the time of its taking effect. A convict
in the penitentiary prior to the passage of that act could
only have such benefits as the laws then in force gave
him.

It is not necessary to supply the words “from the
period of his sentence” in paragraphs “¢” and “d,” for
they have the same significance as paragrgaphs “a” and
“b,” without supplying them.

, If section 7432 be repealed, convicts in the peniten-
tiary would be entitled to such deductions only, as they
had earned before the repeal, and afterwards would have
only such benefits as the new law gives. I beg pardon
for the delay in answering your queries. Only the grca't_
amount of business pressing upon me has caused this
seeming neglect. Truly vours,

GEO. K. NASH, Attorney General.

To Hon. Francis Collins, President Board Directors,

Ohio Penitentiary, Columbus, Ohio.
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TOWNSHIP CLERK—NO DISCRETION TO RE-
FUSE TO DRAW WARRANT FOR TEACHERS’
PAY.

Office of the Attorney General,
Columbus, Ohio, January 27, 1880.

Dear Sir:—Your favor of the 23d inst., has been re-
ceived. I do not think that the township clerk has any
discretion that would authorize him to refuse to draw an
order upon a township treasurer when a teacher presents
the proper papers entitling him to his pay. Therefore
the proper court would issue an alternative writ of man-
damus. Thereupon the clerk might reply, setting forth
the ground of his refusal to draw the warrant. The court
would examine into the whole case and if it found that
the reasons set forth by the clerk were sufficient to justi-
fv him, it would not grant the peremptory writ of man-
damus.

If the reasons were not sufficient, a peremptory writ
would issue. From the statement of facts made in your
letter, of course I cannot say what would be the result
of an application to the court. [ would suggest whether
or not, under section 3967, of the Revised Statutes, the
local hoard of directors onght not to have appealed from
the decision of the township board of education to the
county comniissioners. '

Yours truly,
GIZO. K. NASH,
Attorney General.

To Martin Knupp. Prosecuting Attornev, Napoleon,
Ohio.
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INSANE PERSONS—WHO SHALL PAY EX-
PENSES OF REMOVAL FROM ASYLUM TO
THEIR HOMES. ‘

Office of the Attorney General,
Columbus, Ohio, January 28, 1880.

Dear Sir:—At your request I have examined sec-
tions 709, 710 and 719 of the Revised Statutes, and after
such examination, I conclude the county should pay the
expenses for the removal of a patient from an insane asy-
lum to the county from which he or she was sent.

My predecessor, Hon. Isaiah Pillars, in construing
similar statutes announced the same conclusion.

When an order is made out for the discharge of a
patient under section 700, and the notice thereof is given
to the probate judge, as contemplated in said section,
said judge has no discretion, but it is his imperative duty
to issue the warrant set forth in said section.

Yours truly,
GEO. K. NASH,
Attorrrey General.

To Dr. W. H. Holden, Superintendent Athens Asy-

lum for Insane.

"APPRAISER OF LAND—WHAT DISQUALIFIES.

Office of the Attorney General,
Columbus, Ohio, January 29, 1880.

DEear Sir:—Your favor of January 26th has been re-
ceived. I think that an appraisement made by an ap-
praiser, who was a resident of his district at the time the
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election took place, and afterward was duly qualified,
would be a legal appraisement, notwithstanding the fact
that he has since moved out of the district, but still lives
in the same county.

I am not sure that he could be deprived of his office
for this reason upon application made to'a proper court.
I nowhere find any provision, disqualifying the appraiser
for moving out of the district after the election. Upon
the other hand, the proper officers in filling a vacancy in
the office of appraiser, are not limited.to the district but
to the countv, section 2788. At least he would be an
officer de facto, and in Ohio the acts of .de facto officers are
held to be legal.

In answer to your second question, I will say that I
do not see how your treasurer, with absolute safety, can
refund the tax until the three vears have elapsed. He
might perhaps take a bond of indemnity from each person
to whom the money is repaid, and in this manner make
himself safe.

This however would cause a great deal of trouble.’

Truly yours,
GEO. K. NASH,
a i Attornev General.

To Mr. Frank Moore, Prosecuting Attorney, Mount
Vernon, Ohio. ‘

DOCUMENTS FOR GENERAL ASSEMBLY—HOW
ORDERED PRINTED.

Office of the Attorney General,
Columbus, Ohio, January 30, 1880.

Dear Sir:—Your favor of the 2g9th has been re-
ceived. Section 59, Revised Statutes provides that each
branch of the General Assembly may order to be printed
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Printed.

two hundred and forty (240) copies of any paper or docu-
ment coming before it.
It just as plainly declares that no extra copies; i. e.—
no greater number than two hundred and forty (240)
shall be printed unless the same bhe ordered by joint reso-.
lution within the proper time. It follows as a matter of
course that I must answer your question in the negative.
Truly vours, '
GEO. K. NASH,
Attorney General.
To Mr. W. 1. Elliott, Supervisor Public Printing.

HOUSE OF REPRESENTATIVES—CANNOT OR-
DER LARELS TO BE PRINTED. '

Office of the Attorney General,
- Columbus, Ohio, January 31, 1880.

Sir:—Your favor of January 3oth, together with a
copy of the resolution of the House of Representatives,
authorizing you to secure three hundred (300) printed
complimentary labels for each of the members and offi-
cers of the House of Representatives, has been received.

I know of no law that would authorize you, as secre-
tarv of state, to have this printing done, and the House
of Representatives, by its resolution can not confer such
authority upon you. If the printing can be done at the
expense of the State, it must be done by the parties who
. now have a contract for such printing as is necessary for
the executive and legislative departments.

Respectfully yours,
GEO. K. NASH,
Attorney General.
To Hon. Milton Barnes, Secretary of State.
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Inspector of Qils—Hithnan Not Legarly Appointed.

INSPECTOR O OLLS—HILLMAN NOT LEGAL-
LY APPOINTIEED.

Office of the Attorney General,
Columbus, Ohio, January 31, 1880.

Sir:=—In reply to your favor of January 2oth, I have
_the honor to submit this report:

The office of state inspector of oils was created by
act of the General Assembly of Ohio, passed May 15,
1878, (O. L. Vol. 75, page 564). Section 2 of said act pro-
vides that the governor, by and with the advice and con-
sent of the Senate, shall appoint a skilled and suitable
person as state inspector of oils, whose term of office shall
be two years from the date of his appointment, and until
his successor shall be appointed and qualified.

On the 14th day of May, 1878, Frederick W. Green,
of Cleveland, Ohio, was appointed to said office by Gov-
ernor R. M. Bishop, for a full term of two years, and was
dulv confirmed and qualified.

Before the expiration of said term and while the
Senate was in session, said Green died. Governor R. M.
Bishop, on the 2oth ddy of June, A. D, 1879, appointed
W. B. Hillman, also of Cleveland, Ohio, to fill the vacan-
cy. Said appointment was confirmed by the Senate on
the 21st day of June, 187¢g, and a commission was issued
‘to said Hillman by Governor Bishop. ’

The record in the governor's office shows that Mr.
Hillman was appointed to fill the unexpired term of
Green, deceased. The governor’s message to the Senate
declares the same fact. The senate journal shows that
that body confirmed for the unexpired term, and the com-
mission issued by the governor authorizes him to act for
the same length of time.

Section zy, article II of the constitution of the state
of Ohio, reads as follows:
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“The election and appointment of all officers,
(1) and the hlling of all vacancies, not otherwise
provided for by this constitution, or the constitu-
tion of the United States, shall be made in such
manner as may be directed by law; (2) but no ap-
pointing power (3) shall be exercised by the Gen-
eral Assembly, except as prescribed in this consti-
tution, and in the election of United States sena-
tors; and in these cases the vote shall be taken wiva
voce,” '

The act of May 15, 1878, creating the office of state
inspector of oils, wholly failed to make provision for the
filling of this office in case of a vacancy by death or other-
wise, eithier while the Senate is in session or not. Prior
to Januavy 1st, 1880, therc was no general provision of
law for filling vacancies in appointive offices.

I seriously doubt whether, in view of the constitu-
tional provision above quoted, Governor Bishop, by and
with the advice and consent of the Senate, had authority
of law for filling the vacancy in the office of state inspec-
tor of oils, caused by the death ol Mr. Green, and if this
doubt is well fotinded, the office of state inspector of oils
is now vacant. '

This matter has additional importance from the fact
that the question has been raised whether or not, under
the rewvised staiutes, the governor, by and with the ad-
vice and consent of the Senate can fill a vacancy in any
appointive office, occuring while the Senate is in session.

' Respectfully submitted, '
GEO. K. NASH,
Attorney General.

To Hon. Chas. Foster, Governor of Qhio.
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Board of Public Works—W hat Authority to Construct
Tramways.

BOARD OF PUBLIC WORKS—WHAT AUTHORI-
TY TO CONSTRUCT TRAWAYS.

Office of the Attorney General,
Columbus, Ohio, February 3, 188o.

To the Board of Public Works:

GENTLEMEN :—I have-the honor to acknowledge the
receipt of the letter of Hon. George Paul, bearing date
of January rgth, and written at your request. -

He asks whether in my opinion your board has the
anthority to assist in building tramways from canals of
the State to adjacent coal mines, '

The Twv gives the board of public works the power,
among other things, to perfect and render useful the pub-
lic works of the State.  Lf it is absolutely necessary to the
uscfulness of the canals that these tramways should be
constructed, I think the board has the power to do so. In
exes‘cising} this power, however, the board should be ex-
ceedingly careful and see that it is only done for the pur-
pose of making useful the canals, and not in the interest
ol private parties.

[ would suggest also, that such improvements ought
not to be undertaken unless the board has on haud mouey
that can clearly be used for these purposes.

- Respectiully vours,
GEO. K. NASH,
Attorney General.
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Arromew for Indigent Prisoners—[nsane Pmsmu, Who
Should Pay Expenses of Removal From Asvium to
Their Homes.

ATTORNEYS FOR INDIGENT PRISONERS.

Office of the Attorney General,
Columbus, Ohio, February 4, 188c.

Dear Sir:—The Common Pleas Court in Franklin
County, interpreted the act in vol. 72, page 46, of the
Ohio Jaws to mean that in case of homicide each attorney
appointed to defend might be allowed not to exceed one
hundred ($100) dollars.

[ am inclined to think that the same construction
could be put upon section 7246, Revised Statutes.

Respectfully yours,
GEQO. K. NASH,
Attorney General.

To John I, Spriggs, Woodsfield, Ohio.

INSANE PERSONS—WHO SHOULD PAY EX-
PENSES OF REMOVAL FROM ASYLUM TO
THEIR HOMES.

QOffice of the Attorney Geuneral,
Columbus, Ohio, February 4, 1880,

Dear SiR:~—In my opinion the warrant referred to in
section 700 of the Revised Statutes has reference to pa-
" tients discharged as cured, as well as incurable and harm-
less patients. Patients discharged as cured are most
frequently in a delicate condition, and a slight shocl
would cause a return of their troubles. Tt was prob:
the intention of the Legislature that the public auth.
ties shall return all patients to the counties from whic
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they came or to their homes, so that it should be done in
a careful and prudent manner,

, This interpretation was put upon the law by my pre-
decessor, and I understand that the superintendents of
the asylums construe the law in the same manner.

Respectfully yours,
- : GEO. K. NASH,
: Attorney General.
To A. H. Mitchell, Prosecuting Attorney, St. Clairs-
ville, Ohio.

PURBLIC LANDS NEAR THE MERCER COUNTY
RESERVOIR,

Office of the Attorney General,
Columbus, Ohio, February 4, 1880,

Sir :—I have the honor to acknowledge the receipt of
the letter written by Lorah E. Gale, and referred to me
by your department. I understand that some time ago
Mrs. Gale purchased from the State a piece of land, which:
at the time extended to the water's edge of the Mercer
county reservoir. In her deed the property was specific-
ally described. It seems that since that time the water
has receded, and there is a-strip between Mrs. Gale’s land
and the water’s edge. As I understand, the land in the
Mercer county reservoir was appropriated by the State
for canal purposes, and according to a decision of the
Supreme Court in the case of Malone vs. Toledo, 34 Ohio
State Reports, page 341, the fee in such lands belong to
the State. It results as a matter of course that this land,
about which Mrs. Gale writes, belongs to the State and
could only be leased or bought from the State.

Respectfully yours,
GEO, K. NASH,
Attorney General.
"To Hon. 1. F. Oglevee, Auditor of State.
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COPYRICHT OF REVISED STATUTES.

Office of the Attorney General,
Columbus, Ohio, February 4, 1880.

To the General Assembly of the State of Ohio:

GENTLE —On the 31st day of January I had the
honor of receiving a certified copy of the senate joint
resolution, No. 16, in which yvou asked my opinion upon
the following matters, to-wit:

I. Whether the copvright to the Revised Statutes of
Ohio, 1880, by the secretary of state secures to the State
the benefits of the United States statutes upou the sub-
ject of copyright. &

1I. Ii the State has or can secure a copyright for
the Revised Statutes.

FIT. 0 person publishes and sells the said statutes,

can the Seate callect damages therefor and prevent fulutre
infringement?

L fivse call attention to section 495z of the Revised
Statutes of the United States, published in 1875, ]1(1“1, GO0,
which reads as follows:

“Any citizen of the United States or resident
therein who shall be the author, inventor, designer
or praprietor of any book, map, chart, dramatic or
musical composition, engraving, cut, print or
photograph, or negative thereoi, or a painting,
drawing, chromo, statue, statuary, and of models

< or designs intended to be perfected as works of the
fine arts, and the exeentors, administrators, as-
signees ol any such persons shall, upon complying
with the provisions of this chapter, have the sole
liberty of printing. reprinting. publishing, com-
plLLm" U)|1\ltl"_ exectting, hnishing and vending
the same; and i case of a deamatic u)mpmmun
of publicly perfaorming or represcnting it or caus-
g ik to be performael ar represented by others,
And authors may reserve the right B dramatize or
to translate their own works,”
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In accordance with the provisions of an act of the
General Assembly of the State of Ohio, passed March 27,
18735, Laws of Ohio, vol. 72, page 87, three conimissioners
were appointed by the governor of the State of Ohio to
revise and consolidate the general statutes. After several
vears of labor they completed a revision of the statutes,
arranged under suitable titles, divisions, sub-divisions,
chapters and sections, with head notes briefly expressive
of the matter therein contained, with- marginal notes of
the contents of each section, with reference to the original
act from which it was compiled, and with foot-notes of
the decisions of the Supreme Court upon the same. This
worl was peculiar by the product of the skill and ability
of the gentlemen composing the comnussion. They were
residents of the United States, and, I think, were authors,
coming within the meaning of the United States statutes,
in so far as the original notes of the contents of each sec-
tion, the references to the original acts from which the
various sections were compiled and the foot-notes of the
decisions of the Supreme Court were concerned. They
were, however, officers of the State of Ohio, and were
paid by the State for their services. Their revision of
the statutes was submitted to the Geueral Assembly of
the State, and by it re-enacted on the 23d day of June,
1879. By act ol the General Assembly provision wag
made for the printing and distribution of the Revised
Statutes, with marginal notes, references and notes of de-
_cisions, and among other things it was enacted that the
secretary of state should secure for the use of the State
a copyright of the said publication of Revised Statutes.

Upon this state of the case, T am of opinion that
whatever interest the gentlemen composing the codifying
commission had in this work as authors, passed to the
secretary of state in trust for the benefit of the State.

. It is probable that so much of this work as is the law
could not be copyrighted, vet I am of the opinion that the
right to publish this code with the marginal notes, refer-
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ences and notes ol decisions as arranged by the commis-
sioners, was something that could have been copvrighted
by the secretary of state, in pursuance with the act ol
Congress, recurring to the State the exclusive right of
proprictorship in this work, as planned and completed by
the conumissioners. The members of the codifying come-
mission must have been deemed to have accepted the
terms and conditions of the various acts of the General
Assembly, the effect of which was to vest their interest
in the State, they receiving a compensation for their
lahors.

The secretary of state, to whom this assignment was
made for the benefit of the State, held the legal interest
in the marginal notes, references, and notes of decisions,
as assignee of the authors and came therefore within the
very words of the law before recited by me, entitling him
to the copyright for the beneht of the State. T think that
the above conclusions are fully sustained by the case of
Little et al vs. Gould et al. Blotchford's Circuit Court re-
ports, vol. 1L page 362.

I have given my opinion in regard o the law, bnt
your question involves matters of fact as well as of law.
Before a copyright can be secured certain things must
be done; see section 49356, Revised Statutes of the United
States, page 966. Before the book is published a printed
copy of the title of the book must be delivered at the
office of the librarian of congress, or deposited in the
mail directed to him. Within ten dayvs from the publica-
tion of the book, two copies of the same must be de-
livered to the librarian of congress or deposited in the
mail properly addressed to him. Both of these acts are
absolutely necessary to the validity of the copyright.

After the publication of the first volume of the
statutes, no copy or copies were sent to the librarian of
congress, although distributed and sold throughout the
State. On the 23d of December, 1879, three hundred of
the second volumes were delivered to the sceretary of
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state, and from that time they continued to be delivered
to him. On the 3oth of December, one hundred copies
were given to the governor for distribution, and prior to
that time copies were given to certain State officers en-
titled to three under the law. On the same date the
copies to which Franklin County was entitled were de-
livered to her auditor. ) '

On the 8th of January, 1880, two copies were delivered
in the postoffice at Columbus, Qhio, for the first
time, addressed to the librarian of congress, at Washing-
ton. The question now arises, “when was the publica-
tion of this work made?” 1f the work is to be considered
published when the first copies of the sceond volume were
delivered to the secretary ol state, the State has lost her
copyright, and it is too late now to sccure one.  1f how-
cver, the publication is to be considered as made when
the distribution of the second volume commenced through
the governor and the auditor of Franklin County, possi-
bly the deposit of the copies, addressed to the librarian of
congress, in the postoffice at Columbus, on January 8th,
may be held to be 4@ compliance with the copyright law.
1 am inclined to the belief that the publication com-
menced on the 31st, and that the copyright is good. The
publication was not made until both volumes were out.
The giving of a few copies to the State officers for their
private use before December 3oth, would not be a publi-
cation. They were placed in their care and could not be
used by them for the benefit of the public until January
1st, the time when the laws took effect. The governor
and auditor of Franklin County gave copies out to the
public for the first time on December 31st. If a copy-
right has been secured the State is entitled to the bene-
fits arising from section 4964 of = the United States
statutes at large, edition of 1875, page 967.

“Every person, who, after recording of the title of
any book as provided by this chapter, shall within the
term limited, and without the consent of the proprietor
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of the copyright first obtained in writing signed in the
presence of two or more witnesses, print, publish or im-
port, or knowing the same to be so printed, published or
imported, shall scll or expose to sale any copy of such
book, shall forfeit every capy thereof to such proprietor,
and shall also forfeit and pay such damages as may be
recovered in a civil action by such proprietor in any court
of competent jurisdiction.” ’
Respectfully submitted,
GEO. K. NASH,
Attorney General.

RECORDERS OF COUNTIES: HOW THEY SHALL
RECORD INSTRUMENTS AND FEES.

Office of the Attorney General,
Columbus, Ohio, February 6, 1880.

Dear Sir:+—Your favor of the 4th inst., has been re-
cecived. Enclosed you will find a copy of an opinion given
bv Attorney General Pond. upon the subject-matter of
vour letter. From the language of section 4, Ohio laws,
vol. 61, page 55. I think that he would be justified in ex-
pressing a still stronger opinion. The statute says that
the recorder of each county shall record in a “fair and legi-
ble handwriting, in books to be by him provided for that
purpose at the expense of the county, all deeds, mort-
gages, and other instruments, ctc.” When these words
are used, [ think the Legislature meant just what it said,
and that a part of an instrument can not he made to ap-
pear in a printed blank, and the other part be recorded in
a “fair and legible hand writing.” Section 17145, Revised
Statutes does not differ from the act of 1864. I am clear-
ly of the opinion, therefore, that the use of these blanks
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is improper. If, however, this class of hooks is used and
are furnished by the county, 1 do not think that the coun-
tv recorder can charge fees for the printed words, for sec-
tion 1157 R. S. says that the recorder shail receive twelve
cents for every hundred words actually written on the
records. T know of no construction or method of defini-
tion, that can make the word “written” mean printed.
Respectfully yours,
GEQO. K. NASH,
: Attorney General.
To W. Hyde, Prosecuting Attorney, Warren, Ohio.

TREASURER OF STATE. SETTLEMENT WITH
COUNTY TREASURERS.

Office of the Attorney General,
Columbus, Ohio, February 6, 188o.

DEARr Sir:—I am in receipt of your favor of January
27th, calling attention to the seeming conflict between
sections 181 and 3756 of the Revised Statutes, upon the
one hand, and sections 224. 230 and 236 upon the other
hand.

I think there can he a literal compliance with all of
these sections by the commissioners of the sinking fund,
the auditor of state and the.treasurer in this manner, to--
wit ;

. To enable the fund commissioners to comply with
the provisions of section 230, let thé auditor of state is-
sue his general certificate as heretofore, as to the items of
interest on the irreducible State debt. Then the commis-
sioners of the sinking fund may issue a requisition to the
auditor of state payable to their order for the gross
amount of interest due on the irreducible State debt,
specifying the amount due each county.
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This warrant should be endorsed by the commission-
ers of the sinking fund in favor of the treasurer of state,
and he in his settlement with the county treasurers, will
give each treasurer credit for the amount due his county
as appears in said warrant.

1 hope that these suggestions will enable you to-find
a sar:sfactorv way out of this contlict in the law.

Truly vours,
GEO. K. NASH,
Attorney General.
To Hon. Joseph Turney, Treasurer of State.

ATTORNEY GENERAL; COMPENSATION OF
FOR DEFENDING CASES IN COMMON PLEAS"
COURTS.

Cnlumhus. [February 7, 188o.

Hon. George K. Nash, Attorney General:

Dear Sir:—On account of vour indirect personal in-
terest in the question submitted to vou by the president
of the board of trustees of the Ohio university, in his
communication to vou of the 3d inst., vou request us to
examine the questions and give you an opinion upon it.

The question is, whether or not the attorney general
is entitled to be specially compensated for services ren-
dered by him under an employment by the board, in the
defense of suits against the university in courts inferior
to the Supreme Courts. After an examination of the
question, we are already of the opinion that it must be
answered in the affirmative. Section 206 of the Revised
Statutes requires the attornev general to give legal ad-
vice to the trustees. But the statute does not require
him to defend actions brought against them. Fe is there-
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fore cntitled to reasonable compensation where he is re-
quested by them to defend such cases. His salary is
intended as a compensation only for the legal services
which the statute prescribing his duties requires him to
perform. ' ;
Respectfully submitted,
JAMES L. BATES,
R. A. HARRISON.

"COUNTY SURVEYORS: FEES OF.

Office of the Attorney General,
Columbus, Ohio, February 9, 188o.

GentLEMEN :—DBelow will be found the questions pro-
pounded to us by you ‘and our answers to them. We
have not been able to give as much thought to them as
is desirable, but we hope that our action will prove satis-
factory to vou.

Respectfully vours,
MILTON BARNES,
Secretary of State.
-GEO. K. NASH,
Attorney General.

To Geo. 1. Webb, Frederick Howell, B. F. Bmwﬁ,
Committee.

"

" QUERIES AND ANSWERS,

I. When a county surveyor is engaged on a county
ditch, can he charge for traveling expenses in addition
to the per diem, as provided in section 4506, R. S. O?

Answer.  Yes, in accordance with section 4456 of the
Revised Statdtes of Ohio, 1880. '
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II. Can a county surveyor be required to attend a
meeting’ of county commissioners and give explanation
of surveys, plats, profiles and estimates of a county ditch,
for the fees allowed witnesses, or is he entitled to $4.00
per day for such services?

Answer. TFor such services he should be paid $4.00
per day for time actually employed.

I11. How shall surplus and deficiency be divided?

| 8 ’ ; =
w 3
Monument. ‘ = g ‘ Monument,
a
— B B |—
I o ! 0 500 feet Record. wr | o l

503 feet Measure.

Answer. The streets would not receive any part of
the surplus, por be diminished by the deficiency. If
plotted into lots, and sold by number they would share
equally in the surplus or deficiency. [If sold by metes
and bounds, the surplus would be n the original owner,
unless it appears from the plot otherwise that he intended
to part with the entire property.

IV, When a county surveyor is reguired to survey
lands, who shall furnish the necessary data, upon which
to make the survey?

Answer. It is the duty of the county surveyor to se-
cure the necessary data, if the owner of the land is unable
to give it to him.

V. When a county survevor procures the necessary
plot or description for a survey, how shall he.make a legal
charge for abstracting such data?

Answer. Four dollarssper day for time actually em-
ployed in obtaining data.

VI ls a county -surveyor required to furnish the
necessary instruments at his own expense, or is it there
a discretion in the commissioners to do so?

Answer. " We do not think that section 1181 confers
upon county commissioners the authority to furnish sur-
veving instruments to county surveyors.
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VII. Who shall determine whether a survey shall
he done by the day or by the lines run? '
) Aunswer. It i1s a matter of agreement between the

land owner and the survevor as to whether the surveyor
shall charge by the day or for fees.

VIII. Can a county survevor charge for random
lines?

Answer. Yes, if they are unavoidable.

IX. Can a county surveyor charge for auxiliary
- lines, whether measured or Imedf :

Answer.  Yes.

X. s a county surveyor restricted in his charges to
the fee-bill for survevs other than official?

Ansiwer. For such work he may charge what it is
reasonably worth.

XI. What is an official surveyv >
Answer. Such a survey as the law requires him to
make. :

XII. What is an official day’s survey?

Answer. The length of time that custom, in that
kind of business. makes a day’s labor. i

XIII. Can a county survevor charge for two days
on the same date?

Answer. A survevor should be allowed pro rata for
whatever time he works hevond the ordinary tlme for
terminating a day’s work,

XLV, When a county surveyor is engaged on a
board of equalization, what is his compensation ?

Answer.  His ordinary allowance, $4.00 per day.

. XV. Can a surveyvor have mileage in -addition to
the $4.00 per day?

Answer. Not if employed by the day.

XVI. In section 4527 of the Revised Statutes, does
$3.00 for plot and profile mean $3.00 per diem or $3.00
for the whole plot?

Answer. We think that he is entitled to $3.00 per
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day, and that the Legislature intended to make a differ-
ence of $1.00 per day between held and office work.

XVIL  Are county commissioners required under
the present law to employ the county surveyor to do all
the engineering (il competent) that they may have to
do in the comnty?

Ahsweer. No, they have a diserction.

NVIIL . Can a county surveyor and his deputy re-
ceive pay for work on the same survey in the same time,
at the same rate?

Answer. Not without a previous agreement with
the party having the work done..

XINX. Can a county survevor maintain a lien on the
land surveyed for his wages?

Aunswer. No.

XX. Can a county surveyor charge by the day for
all work done?

Answer.  This question was answered in answering |
question VII. '

XXI. Can a county surveyor, when running a tran-
sit line employ a rodman or flagman in addition to chain-
men and marker, and if so, what compensation shall be
allowed for such services?

Answer. We think not, unless by agreement with
the party having the land surveyed.
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CCOMMISSIONER OF R, RCAND 1.5 LEGALLITY OF
APPOINTMENT OF G. ROBINSON,

Office of the Attorney (eneral,
Columbus, Ohio, February 1o, 1880.

To the Members of the Ohio Senate:

GENTLEMEN :(—1 have the honor to acknowledge the
receipt of Senate resolution No. 39, containing the fol-
lowing inquiries: : '

I. As to the legality of the appointment and confir-
mation of Hon. J. S. Robinson, to be commissioner of
railroads and telegraphs, wice Hon. Wm. Bell, term ex-
pired. '

II. Whether, when a vacancy occurs in any office
filled by appointment by and with the advice and consent
of the Senate, which vacancy occurs by expiration of the
term of the officer, during the session of the Legislature,
the governor has authority, under the existing law, to fill
said vacancy by appointment.

ITI. Whether a vacancy now exists in the office of
commissioner of railroads and telegraphs.

Hon.'J. H. Robinson was nominated on the 16th of
January by the governor, and afterward confirmed by the
Senate, to be commissioner of railroads and telegraphs,
vice Hon, Wm. Bell, term expired.

In considering this action of the governor and Sen-
ate, T desiré to call your attention to a portion of section
245 of the Revised Statutes, which reads as follows:

“A commissioner of railroads and telegraphs
shall be appointed by the governor, by and with
the advice and consent of the Senate: and he shall
hold his office for two vears.”

And also to section 8 which reads as follows:
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“Any person holding an office or public trust
shall continue therein until his successor is elected
or appointed and cualified, unless it is otherwise
provided for in the constitution or laws.”

Flon. Wm. Bell was a person holding an office, to-
wit: Conimissioner of railroads and telegraphs, the term
of which expired on the 15th ol January, and as there was
nothing in the constitution or laws providing otherwise,
he continued to hold it until his successor wis appointed
and qualified. '

I therefore say that a vacancy had not occurred in
this office when the governor and Senate acted, and I can
not conceive how a vacancy could occur by expiration of
term.

Sections 245 and 8 read rogether, provide that by and
with the advice and cousent of the Senate, the governor
may appoiut a commissioner of railroads and tlegraphs,
who shall serve for the term of two vears and until his
successor is appointed and qualified. They authorize the
“governor by and with the advice and consent of the Sen-
ate once in two vears on account of expiration of term,
to appoint a commissioner of railroads and telegraphs.

In conclusion I answer vour first question by sayving
that the action of the governor on the 16th of January in
appomting Hon. [. S. Robinson to be commissioner of
railroads and telegraphs for the term of two years, and
the action of the Senate in confirming said appointment
was authorized by law and therefore legal.

I answer the second question by saying there was
not a wacancy in the othce, but that the appointinent was
made of an expiration of term. ) ;

I answer the third- question by .saying that Hon. J.
S. Robinson is the legally appointed, qualified and acting
commissioner of railroads and telegraphs for Ohio.

Respectiully submitted,
GLEO. K. NASH,
Attorney General.
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COUNTY COMMISSIONERS; MILEAGE AND EX-
PENSES OF.

Office of the Attorney General,
Columbus, Ohio, February 11, 1830.

Dear Sir:—In accordance with vour request of Feb-
ruary 6th, 1 have carefully examined section 897 of the
Revised Statutes. :

I am of the opinion that a county commissioner is
entitled to mileage once in each ‘month or twelve times
a year, and no more.  This mileage must be, for sessions
held at the county seat, and Tor the distance from the
commissioner's home to the county seat.

Section 8¢7 does not provide for the expenses of
commissioners when they are in other parts of the county
than the county seat, upon the business of the county,
and T do not believe that such expenses can be paid out
of the county treasury without express provision of law.
1f this could be done, that portion of the section which
provides for the expenses of county cominissioners when
absent from the county upon the county’s business, is
necessary.

IT without provision of law you can agree that the
necessary expenses of the county comimissiomers, when
doing business within the county can be paid, you could
with the same force, without provision of law, argue that
their expenses could be paid, when attending to the
county’s business outside of the county.

This may seem to be a hard rule, but if a law is op-
pressive, it is not for its interpreters to change it, but for.
its makers to do so. :

Respectfully yours,
GEO. K. NASH,
Attorney General.

To Mr. John F. Neilan, Prosecuting Attorney, Ham-

ilton, Ohio.
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School Districts, Joint Sub; How Dissolved—Mutual Fire
Insurance Companies; When May [ssue Policies For
Cash.

SCHOOL DISTRICTS, ]OIB“T SUB; HOW DIS-
SOLVED.

Office of the Attorney General,
Columbus, Ohio, I'ebruary w2, 1880.

To the House of Representatives of the Siviy-fourth General

Assembly:

GENTLEMEN :—[ have the honor to acknowledge the
receipt of House resolution No. 53.

In reply thereto I will say that I have not been able
to find any provision of law for dissolving, changing, or
altering joint sub-districts, except such as are contained
in section 3950 of the Revised Statutes of Ohio, 1880.

Respectfully submitted,
GEO. K. NASH,

Attorney General.

MUTUAL FIRE INSURANCE COMPANIES ;WHEN
MAY ISSUE POLICIES FOR CASH.

Office of the Attorney General,
Columbus, Ohio, February 12, 1830.

Dear Sik:—In reply to the questions asked by vou
in regard to the Lycoming County Mutual Fire Insur-
ance Company, I have this report to make:

It appears to me that sections 30653 and 3682, Re-
vised Statutes of Ohio, 1880, are directly in conflict with
each other. I have not been able to reconcile them so
that the provisions of both can stand.

When this company was first permitted to do busi-
ness in Ohio, the same provisions of law were in exist-
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Auvditors of Cowarty: Potwer to Take Property I'rom
Duplicate.

ence. L oam reliably informed that the same questions
were raised at that time, that we are now considering,
and the commissioner of insurance and the attorney gen-
eral decided that a certificate might be issued to the com-
pany and it has continued to be issued for several years,
Under this state of the law and the facts, I would
suggest that vou do not deprive it of its right to do busi-
ness, until the Legislature says in clear and unmistakable
terms that it will not permit mutual insurance companies
to sell policies for cash until they have two hundred
thousand ($z00,000) dollars of assets invested as stock

companies are required to invest their capital.

' ‘Respectfully submitted,

GEO. K. NASH,
Attorney General.

To Hon. J. F. Wright, Superintendent of Insurance.

AUDITORS OF COUNTY: POWER TO TAKE
PROPERTY FROM DUPLICATE.

Office of the Attorney General,
Columbus, Ohio, February 13, 1880.

‘Dear Sir:—Your favor of the 11th inst., in regard
to the Leonard case property leased by the city of
Cleveland, has been received. I have carefully examined
the law of 1873, the case reported i1i 31. C. S. reports, and
sections 1038. 1 can not imagine what the Legislature
meant by the words “or when property exempt from tax-
ation has been charged with tax,” unless it was to get
rid of the effect of the decision in the 31st O." S. and
clothe the county auditor with power to strike from the
duplicate any property exempt from taxation.
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Dogs; Tares Upon..

[ see that [ differ from vou someswhat upon this
matter and I may be wrong. -

1t seems to me that this is a dangerous power to
vest in the auditor, and it ought to he very carefully and
prudently used by him. )

1 call vour attention to section 166, Revised Statutes,
and suggest whether or not this is not a proper matter
for your auditor to submit to the auditor of state for his
consideration. I think it is.

If it does come within the province of this section,
vour county auditor would be bound by the decision and
instruction of the state auditor. I have some doubts as
to whether the property mentioned is exempt from taxa-
tion, but upon this subject I have no well matured opin-
ion. This part of the case ought to be carefully con-
siclered, and will be, if the reference I suggest is made.

Respectfully vours,
GEO. K. NASH.
Attorney General.

Ta Mr. C. M. Stone, Proseccuting Attorney, Cleve-
land, Ohio. )

DOGS; TAXES UPON.

‘Office of the Attorney General,
Columbus, Ohio, February 16, 18R0.

To the H ouse of Representatives of the S wty-fourth Gen-
eral Assembly: _
GeENTLEMEN :(—House Resolution No. 61 has been re- .

ceived by me. The questions vou ask are as follows:
I. Can the funds arising from the assessment on

dogs be used for other purposes than those specified in
the general law? '
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Dogs; Taxes Upon.

II. Will a local law reducing the assessment on
dogs be constitutional? _

The sections of the Revised Statutes bearing upon
these questions are numbered 2833 and 4215, Sections 2
and 5, Art. XIT of the constitution of the State must
also be considered in connection with them. Section §,
Art, XII of the constitution provides that no tax
shall be levied except in pursuance of law; and
every law imposing a tax shall state distinctly the object
of the same, to which only, it shall be applied. Section
2833, of the Revised Statutes provides for the levying of a
per capita tax on dogs which shall be disposed of as pro-
vided by law. Section gz15, provides that the funds so
raised shall he expended in paying -the damage done to
sheep by vicious dogs, and the manner in which the sur-
plus may be used.

1 am of the opinton that under the section of the
constitution referred to by me, the moneys already raised
by this tax can not be expended for any other objects or
purposes than those mentioned in section 4215. If the
general law should be {:hange‘d so as to provide that the
fund so raised can be used for another purpose, the
moneys raised in the future may be used for this other pur-
pose. This, T believe, answers vour first qdestion.

In answer to your second question [ will say that in
my opinion Sec. 2 of Art. XIl of the constitution pro-
vides that all taxes must be raised by a uniform rule.

A local law, which provides that the tax under con-
sidleration should be less in Franklin than in other
counties in the State, would destroy the uniformity of this
tax, and would therefore be void.

Respectiully submitted,
GEO. K. NASH,
Attorney General.
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Natary Public; a M inor Can Not be A ppointed.

NOTARY PUBLIC; A MINOR CAN NOT BE AP-
FOINTED.

Office of the Attorney General,
Columbus. Ohio. February 17, 1880.

Dear Smm:—My attention has been called to an en-
dorsement which 1 made upon the back of your letter of
Jlanuary 26th. It was answered by me with a large mass
of other correspondence. and without giving the subject
proper thought. T glanced at the act of March 22, 1879,
and compared it with the previous section of law, relating
to notaries public, and without thinking further, answered
that [ thought yon could be appointed notary public, not-
withstanding the fact that you are a minor. Further re-
flection convinces me that there are fatal objections in
the way.

Probably a minor could not execute’ a bond
that would be binding upon him. and being a minor, prob-
ably he could not be held responsible for his official acts.

I fear that my hasty answer before given has caused
vou much trouble. )

Yours truly,
GEO. K. NASH,
Attorney General.

To Myr. S. W, Craighead, Mansfield, Ohio,
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P(}at}(t! nf Cily Cmmuh to Contract For Gas

POWER QI CITY COUNCILS TO CONTRACT FOR

GAS.

Office of the Attorney General,
Columbus, Ohio, February 18th.

Dear Sir:—Your favor of Fehruary 1t4th has heen
received. It is not made the duty of the attorney general
to give legal advice or opinions to municipal corpora-
tions, their officers or representatives, and if he assumes
to do s0, his opinions should have no more weight than
that of 'any other attorney ; and in what I may say to you
in regard to the subject matter of vour lecter, I want vou
to consider it as coming from me as an individual.

T enclose hercwith a copy of an opinion of my pre-
decessor in regard to the power of city councils in mak-
ing contracts for the supply of gas. [ can not speak any
more definitely upon this subject than he did. Section
2702 is substantially a re-enactment of the Burns law,
to which Mp. Pillars referred in his opinion. This sec-
tion seems to he as stringent in its provisions as was the
original Burns law. |

It has occurred to me that Sec. 14, Chapt. 4, Oh:o
Iaws, Vol. 73, page 357, which was in force at the time
Attorney General Pillars gave his opinion, may clothe
city councils with some power in regard to this matter.
Section 2491 is a re-enactment of the section last referred
to by me. Tl1er<. is a blunder in this section; instead of
the words “7551™ at its close, there should !n»e appeared
3551, I can hardly see how the provisions of section
2491 can be carried out'if the provisions of section 2702
“are to be strictly construed.

Respectfully vours,
GEO. K. NASH,
Attornev General.
To Mr. F. P. Cunningham, Attorneyv-at-Law.

-
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Officers Cannot Hawve Interest in Public Contracts.

OFFICERS CANNOT HAVE INTEREST IN PUB-
LLIC CONTRACTS.

Ofhce of the Attornev General,
Columbus, Ohio, February 20, 1880,

Dear Sik:—1 have received vour favor of the 11th
inst., in which vou ask this question : '

“Can an infirmary director, who is also an in-
surance agent. contract for the insurance on the
county infirmary building or on any other county
property "

To this question I am compelled to answer no. Sec™
tion 6969, Revised Statutes reads as follows:

“An officer elected or appointed to an office
of trust or profit in this State, and an agent,
clerk, servant or employe of such officer, who,
while acting as such officer, agent, clerk, servant
or emplove, shall become direetly or indirectly in-
terested in any contract for the purchase ot any
property or fire insurance for the use of the State,
county. township, city, town or village, shall be
imprisoned in the penitentiary, not more than ten
vears nor less than one year.”

It will be observed that Sec. 36, Chapt. 8, of the
criminal code, page 273, laws of 1877, contains the same
provisions as Sec. 6369. .

The provisions of Sec. 6969 are very sweeping in
their character. Tf vou give the words of this section
their simple and ordinary meaning it appears to me, that
thev '_prohibit any officer, whether state, county,
municipal, or township, from having an interest in any
contract for the purchase of any property or fire insur-
ance for the use of the State, county, township, city,
town, or village, whether it be a contract in the making
of which, stuch officer has some official duty to perform
or not. . Truly vours

GEO. K. NASH, Attorney General.

To Mr. J. P. Winstead Prosecuting Attorney, Circle-

ville, Ohio.
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Secn-rify for Costs; M agistrate's Power to Make.

SECURITY FOR COSTS; MAGISTRATE'S POWER
' TO TAKL.

Office of the Attorney General,
Columbus, Ohio, February 23, 1880.

Dear Str:—Under Sec. 4131, Revised Statutes an ex-
amining magistrate, in the case of a misdemeanor, may
require security for costs from the compilainant.

Section 1312, provides that when the magistrate
takes insufhcient security, the commissioners shall not
take into account his fees in such case, in making his al-
lowances. Section 13t1 also provides that it must be
shown that reasonahble care was exercised in taking se-
curity for costs. The statutes not only authorize magis-
trates to take security for costs, but also make their fees
I a great measure dependent on t'heir_.(-loing s0.

In the case which vou present, the justice did what
he was authorized and required by this law to do, and
one hundred (100) dollars was deposited with him as se-
curity. The case failed, and I am clearly of the opinion
-that the magistrate can use the money deposited with
him in pavment of tlie costs. If he can not, all these pro-
visions of law, giving magistrates power to require se-
curity for costs are vain things. ¢

[ do not think the commissioners can pay these costs
out of the county treasury if the justice should give up
his security. o '

Respectfully yours,
GEO. K. NASH,
Attorney General.

To John T. Hire, Prosecuting Attorney, Hillshoro,
~ Ohio. : :
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Allowance of $100 to Attorneys.

" ALLOWANCE OF $100 TO ATTORNEYS.

Office of the Attorney General, .
Columbus, Ohio, Februury 23, 1880.

Dear Stik:—Your favor of the 1g9th inst., has been
received. The question as to whether, under sections
7245 and 7246, where two attorncys have been assigned
to defend an indigent person charged with homicide,
$100, can be allowed to each attorney, or whether only
$10c, can be allowed to both, is not without difficulty.

Prior to January 1st, the act of March 3, 1875. O. L.
Vol. 72. page 46, seems to have been the one in force
upon this subject. You will see that this act is similar
in its provisions to sections 7245 and 7246 of the Revised
Statutes. If anvthing 1t is stronger against the allow-
ance of $100, to each attorney than the present law. Un-
der that statute my predecessor. on the 4th of September,
1878, held that only $100. could be allowed to both at-
torneys. On June 30. 1876, Hon. John Little, attorney
general, construing the same statute, held that each at-
torney. in the discretion of the commissioners, could be
paid $100.

Hon. E. F. Bingham and Hon. E. P. Evans, judges
of the Court of Common Pleas, for this county, have
each construed the statute in the same way as Mr. Lit-
tle did.

I am inclined to the opinion that where the words
“the court shall assign him counsel not exceeding two,”
are used in Sec. 7245. we would be perfectly justified in
supplving the word “counsel™ after the word “two.” If
this be so, the word “counsel,” as it appears in Sec. 7246,
is used in the singular number, and cach counsel, where
there are two, could be allowerd in the discretion of the
commissioners, not exceeding $100.

In reply to vour second question, T am compelled to
say that, for services, under sections 1052, 2754 and 2833,
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relating to the taxation of dogs the county auditor is not
entitled to additional fees, and the commissioners could -
not allow him compensation for extra labor. Sections
1069 to 1078 inclusive prescribe the fees and compen-
sation to be received by county auditors, and they can
lawfully receive only such fees as are prescribed in these
sections. Section 1078 seems to be very clear upon this
stibject. ’ Respectfully yours, :
GEO. K. NASH,
Attorney General.

To Mr. Frank P. Magee Prosecuting Attorney, Mc-

Arthur, Ohio.

COUNTY COMMISSIONERS; POWER TO EM-
PLOY COUNSEL.

Office of the Attornev General,
Columbus, Ohio, February 23, 1880.

. ¢

GeEnTLEMEN :—Your favor of the 1gth inst. has been
received. In answering your question, [ call attention

. to sections 1274 and 8435 of the Revised Statutes, By Sec.
1274 T am of the opinion that county commissioners are
limited to the prosecuting attorney for legal opinion and
advice. For this purpose they could not retain counsel
other than the prosecuting attorney. .

In case the commissioners should bring an action or
be sued; they are authorized by Sec. 845 to employ coun-
sel, not.exceeding two, and to pay a limited sum for their
services. In this last event, however, I think that it
would be best to retain the prosecuting attorney as one
of the counsel, unless there be some good reason for do-
ing otherwise, Truly yours,

N GEO. K. NASH,
Attorney General.

To F. N. Horton, Levi Colby. T. Newton, Commis-

" sioners of Defiance County.
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Girls’ Indusivial Home; Contract Concerning.

GIRLS’ INDUSTRIAL HOME; CONTRACT CON-
CERNING. s

Office of the Attorney General,
Columbus, Ohio, February 24, 1880.

Dear Siei—I have carefully examined the matter
presented by vour board of trustees several davs ago.
The question is whether under sections 3193, 3194 and
3195, the persons who are sub-contractors under Harris
W. Newell can obtain a lien for labor and materials fur-
" nished upon a building belonging to your mstitution
prior to December 6. 1879.

I answer that they have not obtained a lien upon
such structure, because it is “public property.”  When,
however, the sub-contractors or material men performed
labor or furnished material for said building, under the
contract, and such contractor failed to pay them there-
for, and such sub-contractors cr material men filed at-
tested accounts of such labor or materials unpaid for,
with the hoard of trustees or the secretary, it became the
duty of the board to notify the contractor of such fact,
and to retain the amount due for the labor or materials
out of any payment due or to become due the contractor
at the time or after the filing of such attested account.
for the use of the laborers or material men.

The foregoing agrees with an opinion heretofore
given by one of my predecessors, Hon. John Little.

In-this case the contractor on the 6th day of Decem-
ber made an assignment for the benefit of his creditors,
and these accounts were not filed until the 8th of De-
cember, and the question which arises is, “whether or
not such assignment would affect the rights, which the
sub-contractors might otherwise have acquired?”

I .am inclined to the opinign that, ander Sec. 3203
“and Sec. 16, of the act passed May 4, 1877, Ohio Laws,



GEORGE K. NASH—1880-1883. ) 715
Notary Public; a Minor Can Not be Appointed a. -

Vol. 74, page 173, the rights of the laborers and material
men were not in any way affected by the assignment.

It seems to me that these sections were made for
the purpose of evading the effect of a decision of the
Supreme Court, in the case of Copeland et al vs: Monton,
22d Ohio State Reports, p. 398.

My advice to the trustees is not to pay the money
in their hands and due upon the contract of Newell, to
his assignee, unless directed to do so by some court hav-
ing jurisdiction of the case.

Respectfully yours,
GEO. K. NASH,
Attorney General.

To I. W. Watkins, Secretary Girls’ Industrial Home,

Delaware, Ohio.

NOTARY PUBLIC: A MINOR CAN NOT BE AP-
POINTED A.

Office of the Attorney General,
Columbus, Ohio, February 24, 1830.

Dear S1r:—I have carefully examined the brief pre-
~ sented by yourself in support of the legality of the ap-
pointment of a niinor as a notary public, but for your
sake, I regret to be compelled to say that I am not con-
vinced by it.

In addition to reasons before given by me, I present
the following in support of my view:

Sec. 4 of Art. 15 of the constitution of the State says
that, “No person shall be elected or appointed to any of-
fice in this State, unless he possess the qualifications of
an elector.” :
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Sec. 112, Revised Statutes three times speaks of the
position of a notary public as an office. Sec. ‘113 speaks
of the position as an office, and also says that a notary
public shall provide himself with an official seal and with
an official register. Sec. 114 also provides that he shall
do certain things before entering upon the duties of his
office.

I therefore cannot arrive at any other conclusion
than that the person who holds the position of a notary
public, is an officer, within the meaning of Sec. 4, Art. 15,
of the constitution.

Those. who take a different view from myself, cite
the case of Norwick vs. the State, 25th Ohio State Re-
ports, page 21. Instead of that case supporting their
view, I think that it supports the one I have taken, for
the person in that case, whom the court held was not
an officer. was simply a deputy, who could lawfully do
no act against the will of her principal.

A notary public is an officer who acts for himself,
and is responsible for his acts. The case of the State
vs. Wilson, 29th Ohio State Reports, page 347, I think
supports my position in this.matter. '

It 1T am correct, a minor, under the constitution of
the State of Ohio, cannot be legally appointed a notary
public. -

You may say that if this reasoning is followed,
woltnen can not be appointed notaries public.” That ques-
tion is not now raised, and ! shall not attempt to “jump
that ditch” until I come to it.

I regret very much that in your case I am forced
to this conclusion, for I feel certain that, so far as ability
and knowledge are concerned, vou are entirely qualified
to perform the duties of a notary.

Respectfully yours,
GEO. K. NASH,
Attorney General.

To Mr. S. W. Craighead, Mansfield, Ohio.
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Couintty Conmunissioners; Allowances of.

COUNTY COL\-IMISSIONERS; ALLOWANCES OI.

Office of the Attorney General,
Columbus, Ohio, February 26, 1880.

Dear Sik:—Your favor of yesterday has been re-
ceived. [ tried to be explicit in the opinion which I sent
to you on the 11th inst., and regret that [ have been un-

. fortunate in the use of language. :

I am of the opinion that the allowances that can be
made to county commissioners are as follows:

First. Three dollars for each day that they are act-
ually emiployed in their official duties.

Second. Iive cents per mile for each commission-
er's necessary travel for each regular or called session,
not exceeding one session each month.

Third. When necessary to travel, on official busi-
ness out of the county, each commissioner shall be al-
lowed his reasonable and necessary expenses actually
paid in the discharge of such duty, in addition to his per
diem. T .

This statement applies to all counties having less
than one hundred thousand inhabitants, at the last federal
census. _ _

Only such allowances can be paid to county commis-
sioners as are provided by law, and as no provision is
made for the payment of the expenses of commissioners,
when traveling in their own county on official business
(except the mileage above stated), they can not be paid -
out of the public funds.

The illustration which you present in your letter
would of course be a hardship, but if the General As-
sembly has failed to make provisions for such cases, we
can not remedy it. Only the makers of the law can do
that. : Respectfully vours, )

GEO. K. NASH,
Attorney General.

To J. F. Neilan, Prosecuting Attorney, Hamilton,

Ohio.
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City Councils; Power of to Levy Taves—Mayors Cannot
Solemnize Marriages.

CITY COUNCILS; POWER OF. TO LEVY TAXES:

Office of the Attorney General,
Columbus, Ohio, February 29, 1880.

DEak Sik:—I have been so much engaged that I have
not had time to give much thought to the question sub-
mitted by you.

I am inclined te the opition tat under Sec. 8267,
if it is proposed to make a levy in addition to the one
voted upon five vears ago, it is necessary to submit the
matter again to a vote of the people.

The council is no more bound by ‘my opinion than
that of any other attorney, as the attorney general is not
their legal adviser and if you have given this matter care-
ful consideration, vour opinion is worth more than mine.

. Truly vours,
GEO. K. NASH,
Attorney General.
Mr. C. H. McElroy.

'MAYORS CANNOT SOLEMNIZE MARRIAGES.

" Office of the Attorney GEneral,
Columbus, Ohio, March 1, 1880.

DEar Sir:—The mayor of a village is not autherized
to solemnize marriages in Ohio, '

GEQ. K. NASH,
Attorney General.

To Mr. M. V. Payne, Marion, Ohio.
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Assessors; Llection of—"A Legal Settlement.”

ASSESSORS; ELECTION OF,

Office of the Attorney General,
Columbus, Ohio, March 1, 1880.

- DEaRr Sir:—Section 1448 Revised Statutes authorizes
the election of one assessor for each election precinct in
a township. : '

If it did not intend this the words “or if ,the township
is divided into two or more election precincts, three for
_each precinet”™ are of no use in the section.

Truly vours,
GEO. K. NASH,
'Attorney General.
To Mr. M. C. Aldred, Carroll, Ohio.

x “A LEGAL SETTLEMENT.”

Office of the Attorney General,
Columbus, Ohio, March 4, 1880.

Deag Sie:—T think that the term “a.legal settle-
ment,” as appears in the form of an affidavit, as set forth
in section 7oz, Revised Statutes, is defined in sections
* 402 and ‘1493, Revised Statutes.

[ infer that the person to whom you have reference
lived in vour county, and had a legal settlement there be-
fore he went to Putnam County. He was not in that
county a sufficient length of time to gain a legal settle-
ment. If this be so, he is still legally settled in your
county.
: Yours truly,

GEO. K. NASH,
Attorney General.
To Hon. W. D. Mathews, Probate Judge.
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Surveyors; Fees of—Judges of Election.

SURVEYORS; FEES OF,

Office of the Attbrney General,
Columbus, Ohio, March 4, 1880.

Dear Sir:—Your favor of March 2d has been re-
ceived. Sections 4506 and 4527 provide the fees to be
allowed survevors or engineers in the construction of
county or township ditches.

Section 4664 provides compensation for the surveyor
for services in connection with county roads. )

All of these acts provide for a per diem, and make no
provision for mileage. '

As mileage can not be allowed these officers, or any
officers, without provision of law, I am compelled, there-
fore. to answer that they.are not entitled to it.

Yours truly, :
GEO. K. NASH,
Attorney General.

To Mr. W. H. Wood, Tontogany, Wood County,

Ohio.

JUDGES OF ELECTION.