
.l'f'l'ORXEY GEXER.\JJ. 3077 

In an opinion of this department to your commission dated .\pril 2, 1913, Report 
of the .-\ttorney General for 1913, Yolume I, page 610, it was held that under the 
terms of these statutes, only the rolling stock of freight line companies is to be assessed 
for taxation by the Tax Commission; the other property being returned locally. 
Applying this rule, it follows that the thing to be determined by the Tax Commission 
is the proportion of the capital stock of the company representing rolling stock After 
determining this proportion, then the Commission is to apportion that valuation to 
Ohio upon the basis of the proportion which the miles of railroad over which such 
company tuns cars in Ohio bears to the entire number of miles in Ohio and else
where over which such company runs cars. 

Specifically stated, your question is whether in determining the proportion of the 
capital stock of a freight line company, your Commission shall take into consideration 
all of the cars operated by the company or only cars owned by the company. 

In the former opinion of this department above referred to, it is pointed out that 
the ta~ imposed by these sections is a property tax and that the use of the capital stock 
of the company is only a means of determining the value of the property. 

I am advised by your department that as a matter of fact the cars which the freight 
line company in question leases from the railroad company are included in the report 
of the railroad company to the Commission for taxation and are a part of the aggre
gate value upon which the railroad company. is assessed for taxation. 

It might be argued that these leased cars represent some part of the capital of the 
~reight line company and that in determining the proportion of the capital stock of 
the company representing rolling stock, the leased cars should be considered. Even 
so, it cannot be said that capital stock of the company to the full extent of the intrin
sic value of these leased cars should be considered as capital stock of the company 
representing rolling stock, because the effect would be to tax the same property twice, 
once against the railroad company which owns them and also against the freight line 
company which operates them. It must always be borne in mind that it is the cars 
which are being taxed and not the capital stock 

Furthermore, I am unable to suggest any method of determining what the value 
of the lease of these cars would be even if the statute contemplated the inclusion of 
some vaiue therefor. 

\Vhile the statutes in question are indefinite and possibly susceptible of varying 
interpretations, l am forced to the conclusion that in determining the proportion of 
capital stock of the company which represents rolling stock, the Commission should 
take into consideration only cars owned by the company and not cars which it is 
operating under lease. 

3137. 

Respectfully, 
EDWARD c. TUR:-IER, 

Attomey General. 

POU:\D,\GE-P.-\RTJTIOX SALE-SHERIFF E:\T!TLED TO FEES UPO:\ 
ALL PROCEEDS DESPITE PURCHASEJ{'S RIGHT TO A HETUR~ OF 
IllS DISTJ<IBUTJVE SHARE. 

SYLLABUS: 
In the sail' of real e.ilolc, on order of the court iu partitiou cases, the sheriff 

making suclr sale is entitled to puwzdagc fees ul lite prescribed raft• 011 all of the pro
ceeds of such sale actually paid iutu his lumds, irrespecli<·e o/ /he fuel thai lhe 
purchaser biddiuy in cmd payiug for said property is entitled to rccciz·c back from 
the slreri!J a distributi<:e slrare of the proceeds of said sale. 



30i8 Ol'IXIOX!:i 

CoLL-~!Bt·s, OHIO, January 14, 19.29. 

Bureau of li!Sf>cctiolz aud Supcr·<·isioll of l'ublic Oj}icrs. Columbus, Ohio. 
G~:XTLDIEX :-This will acknowledge receipt of your communication which 

reads as follows: 

"\\·e are in receipt of your opnown X o. 2304 in n·ply to our 1 equest of 
June 22, 1928. \\"e note that you understood from the Sheriff's kttcr which 
accompanied our request, that the court in the particular case had taxed 
costs for pou11clage in the stun of $43.50, and therefore we could not ques
tion the action oi the court. \\"e of course had no intention of questioning 
the court's action and as a matter of fact ciid not know whether the judge 
had passu! upon the question in his offidal capacity. \Vhat we arc inter
ested in knowing is the true comtruction of the law, and only accompanied 
our request with the Sheriff's letter to illu5trate the kind of a case which 
raises the question. 

The question is: \\"hat poundage may a sheriff legally charge and re
ceive under the provisions of Section 2845. G. C., when the purchaser is 
entitled to a part of the proceeds of the sale of the property, when the whole 
sale price of the property is paid to the Sheriff and by him distributed in 
accordance with the order of the court? 

~lay we have your opinion upon this question without regard to the 
particular case referred to in our former commtmication ?" 

Section 2845, General Code, referred to in your communication, was formerly 
Section 1230, Revised Statutes, and so far as pertinent to the consideration of the 
question presented in your communication, said section pro1·ided as follows: 

''The fees and compensation of sheriffs shall he as follows: * ,; * 
poundage on all moneys actually made and paid to the sheriff on execution, 
decree, or sale of real estate (except on writs for the sale of real estate in 
partition), one and a half per centum on the tirst thousand dollars, and one 
per centum on all sums m·cr one thousand dollars: hut when such real estate 
is hid off and purchased hy a party entitled to a part of the proceeds, the 
sheriff shall not be entitled to any poundage except on the amount o1·er and 
above the claims of such party : ··· ,. * selling real estate under an order 
of court in partition, thrt'e-fourtbs of one per centum where till amount of 
sales does not exceed two thom:and dollars, and one-fourth of one pcr 
centum on the amount over and aho1·e that sum ... 

Under the provisions oi said section of the Re1·ised Statutes aho,·e quoted the 
fees of the sheriff for selling real estate under order of the court in partition cases 
were not poundage at all. hut were simply fees of the ,heriff fur his sen·ices in 
making such sales. RurJ.IIlcs vs. Biugha111, 14 0. X. P. (X. S.) 333. ~loreo1·er, 

under the provisions of said section relating to the sale of real estate under order 
of the court in partition cases, the right of the sheriff to the prescribed fees did not 
depend upon whether the proceeds of such sale actually came into his hands or not; 
and further, in such cases it appears that the fees that the sheriff was entitled to 
collect were not diminished hy the fact that the real estate was hid in hy an heir 
or devisee who was entitled to a distributive share of the proceeds of ;uch sale. 

As above noted, Section 1230, Rel·i,ed Statutes, was carried into the General 
Code as Section 2845, which section of the General Code as amended hv an act 
under date of ~lay 31, 1()11, and a later act under date of Ft:hruary 4, 1920, ;Jrul·ides, 
so far as concerns the question here at hand, as fulluws: 
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Sec. 2845. "For the services hereinafter specified when rendered, the 
sheriff shall charge the iollowing fees, and no more, which the court or 
clerk thereof shall tax in the bill of costs against the judgment debtor or 
those legally liable therefor: * * * poundage on all moneys actually 
made and paid to the sheriff on execution. decree or sale of real estate, on 
the first ten thousand dollars, one per cent. ; on all sums over ten thousand 
dollars, one-half of one per cent., but when such real estate is bid off and 
purchased by a party entitled to a part of the proceeds, the sheriff shall not 
be entitled to any poundage except on the amount over and abo,·e the claim 
of such party, except in writs of sale in partition he shall recei,·e one per 
cent. on the tirst two thousand dollars, and one-third of one per cent. on 
all above that amount coming into his hands; * •) * 

Under the provisions of Section 2845, General Code, aboYe quoted, it is quite 
clear that in sales of real t>state by the sheriff on order of the court in partition 
cases he is now entitled only to fees by way of poundage on moneys actually paid 
into his hands, as in other cases of the sale of real estate on order of the court. 
Ruggles vs. Bi11gham, supra. HoweYer, the question here presented is whether or 
not in cases of sales by the sheriff of real estate on order of the court in partition 
cases he is entitled to fees by way of poundage on the whole of the proceeds of such 
sales paid into his hands where the property is bid in and paid for by an heir or 
devisee who is entitled as such to a distributiYe share of the proceeds of such sale. 
This question depends primarily upon the effect to be given to the exception con
tained in the statute to the general proYisions therein contained with respect to the 
poundage fees which the sheriff is entitled to collect generally in the case of the sale 
of real estate on order of the court on execution, or like cases. 

ln the interpretation of the statutory provisions here invoh·ed, it is to be pre
sumed that the Legislature did not intend by its enactment amending the prO\·isions 
of Section 2845, General Code, to modify or change the prior law except in so far 
as it had therein declared such intention, either in express terms, or by clear and 
unmistakable implication. Buclnlla1l vs. State, r.r rei. 81 0. S. 171, 177. 

As above noted, effect is required to be gi ,·en to the amendatory provisions of 
Section 2845, General Code, to the extent that it must now be held that in partition 
cases as in other cases the sheriff is only entitled to poundage fees on the proceeds 
of the sale of real e~tatc actually paid into his hands. 

The question here presented, as J sec it, depends primarily on whether the ex
ception relating to the sheriffs fees in partition cases, contained in the above quoted 
provisions of Section 2845, General Code, is an exception to the whole of the 
paragraph immediately preceding it relating to the poundage fees of the sheriff 
generally in cases of saks of real estate by him on order of the court, or whether 
the same is simply an exception to that part of the preceding patagraph relating to 
the rate of fees chargeable by the sheriff generally in cases of sale of real est~te by 
him on order of the court on execution and other like cases. So far as recognized 
rules of statutory construction arc concerned, we are required to hold that the ex
ception in Section 2845, General Code, relating to the poundage fees of the sheriff 
in partition cases limits either the whole of the preceding paragraph or only that 
part of said paragraph which immediately precedes the exception. The part of said 
prior paragraph which immediately precedes the exception relating to the sheriff'~ 

fees in partition cases is that part which provides that when such real estate is hid 
ofT and purchased by a party cntitlecl to a part of tlw proceeds, the sheriff shall not 
be entitled to any poundage except an amount over and abo1·e the claim of such 
party. .\n exception in a statute is a clau~c similar to a proviso, which excepts 
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from the operation of the statute persons, things or cases which would otherwise 
have been included in it. Black on lnte1-pretation of Lmc·s, page 427. 

In the case of Buckman vs. State, ex reT., supra, it was held that as a general 
rule, unless the contrary intention plainly appears, a proviso is to be construed with 
reference to the immediately preceding paragraph to which it is attached, and 
qualifies or limits only the part or paragraph to which it is appended. As above 
noted, the exception here under consideration relating to fees of the sheriff in parti
tion cases is to be considered as limiting either the whole of the prior paragraph or 
that part thereof which immediately precedes the exception. In either view, said 
exception relating to the fees of the sheriff in partition cases is to be considered as 
providing for the sheriff's fees at the prescribed rates on all of the proceeds of such 
sales paid into his hands, irrespective of the fact that the person bidding in the 
property and paying for the same is entitled as an heir or devisee to a distributi\·e 
share of such proceeds. 

A contrary conclusion with respect to the effect of the exception relating to fees 
of the sheriff in partition cases can be arrived at only by holding that said exception 
does not relate back to the whole of the prior paragraph, or to that part thereof 
immediately preceding the exception, but relates ·back to that part of the prior 
paragraph which relates to the rate of fees on the sale of real estate on order of 
the court generally therein contained. I know of no rule of construction which 
permits this interpretation of the statute. 

I am of the opinion, therefore, by way of specific answer to the question made 
in your communication that in the sale of real estate, on order of the court in 
partition cases, the sheriff making such sale is entitled to poundage fees at the pre
scribed rate on all of the proceeds of such sale actually paid into his hands, 
irrespective of the fact that the purchaser bidding in and paying for said property 
is entitled to receive back from the sheriff a distributive share of the proceeds of 
said sale. 

3138. 

Respectfully, 
EDWARD c. T!.:RXER, 

Attorney General. 

LEGAL COUNSEL-E:\IPLOYED TO ASSIST PROSECUTIXG ATTORXEY 
WITHOUT AUTHORITY OF COURT-XO RECOVERY OF FEES PAID 
BY CO:\DIISSIOXERS IX ABSEXCE OF FRAUD OR COLLUSIOX. 

SYLLABUS: 
fV:here an attorney is engaged to assist the prosecuting attonzey in the trial of 

pendilrg cases, upon request of the prosecuting attorney, which employment is k1rown 
to the Court of Common Pleas in which said cases are tried, and through a11 inad<ier
twce, tire comnro11 pleas judge did not authori::e said cmplo:yment until after tire serv
ices were rendered mrd after payme11t had been maae therefor, in pursuance to a 
resolution of the board of county commissioners, under such circumstances, in the 
absence of fraud or collusion, said payments may 11ot be recovered from said attonrey. 

CoLC~IBL"S, OHIO, January 14, 1929. 

Bureau of brspection and Superdsion of Public Offices, Columbus, Ohio. 


