
ATTORXEY GEXER.\L. 

VI. 

OPINIONS OF THE ATTORNEY GENERAL FROM JANUARY 1, 1906, TO 
DECEMBER 31, 1900. 

(To the Governor.) 

TER:\1 OF OFFICE OF PROBATE ]CDGE ELECTED NOVE1IBER 7, 1005. 

Term of office of probate judge elected Xovember 7, 1905, is three years; con­
stitutional amendment (Article XVII) adopted Ol'l same date did not affect such 
term. 

January 4th, 1906. 

Hon. Myron T. Herrick, Governor of Ohio, Colttmbus, Ohio. 
DEAR SIR:- You have referred to me a letter received by you from W. E. 

Pardee, probate judge-elect of Summit county, in which he asks you, as governor, 
to issue a commission to him as probate judge for a term of four years, with a 
request for an opinion from this office as to your authority, by reason of the adop­
tion of the biennial election amendment at the last election, to issue the commission 
for a longer period than three years. 

The biennial election amendment fixes the term of office of a probate judge at 
four years and the first question to be determined is, does said amendment govern 
the term of a probate judge whose election was contemporaneous with its adop­
tion? My judgment is that it does not, for the reason that said amendment can­
not be considered to be adopted until after the election is over, therefore the term 
of office of a probate judge elected on the 7th day of November last would be 
governed by Section 7, Article IV of the constitution, which provides that the 
term of a probate judge shall be three years; that is, the provision of Section 7, 
of Article IV of the constitution would govern the election of a probate judge 
until after the adoption of the biennial election amendment which fixes the term 
of a probate judge at four years. If the contention that the biennial election 
amendment governs the term of office of a probate judge elected at the last No­
vember election is correct, then the election itself would be void for the reason 
that state and county officers, under the amendment, are to be elected in the even 
numbered years. In other words, if the amendment were to govern the term of a 
probate judge elected at the November election it would also govern the time of 
holding the election. In my judgment the term of office of a probate judge elected 
on the 7th of November last, is three years, as fixed by Section 7, Article IV, of 
the constitution. 

The second question is, should the governor by reason of the fact that the 
amendment which fixes the term of a probate judge at four years is now in effect, 
issue the commission for four years? The amendment authorized the legislature 
to extend existing terms to conform thereto and does not, in itself, extend any 
existing term. While it fixes the term of a probate judge at four years, it does 
not operate as an extension of the tenure of an incumbent who was elected before 
its adoption; that is, the term of office of all probate judges elected after the 
adoption of the amendment shall be four years, but there can be no extension of 
the tenure of any incumbent who was elected for three years without legislative 
action, and then only if such extension is necessary to bring about the election of 
his successor in an even numbered year as required by Section 1 of the consti-
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tutional amendment. Therefore, the operation of said amendment does not au­
thorize you, as governor, to issue this commission for a 1ouger term than three 
years. 

Section 83 of the Revised Statutes provides that "upon producing to the proper 
officer authority a legal certificate," the governor shall issue a commission. The 
certificate ol: election filed with the Secretary of State in this case recites that 
"William E. Pardee was duly elected probate judge for the said county for the 
full term of four years," when it should recite that \Villiam E. Pardee was duly 
elected probate judge for the said county for the term of three years. The cer­
tificate is, therefore, in my. judgment, illegal and you are not authorized to issue 
any commission until a legal certificate is produced to the proper officer. 

Very truly yours, 
\VADE H. ELLIS, 

Attomey General. 

BOARD OF PUBLIC SAFETY- VACAXCY IX- \\'HEX FILLED. 

\-c.ca1:cies in boards of public safety of municipal corporations filled after 
expiration of thirty days from first :'\Ionday in February. 

February 2nd, 1906. 

Han. Jolm J!. Pattison, Go·z·en10r of Ohio, Columbus, Ohio. 

DE.\R Sm: -Replying to your request for an opinion as to when you are 
authorized to act under Section 14Q of the municipal code in filling \·acancies in the 
board of public safety of any municipality, I beg to ad\·ise you that. in my judg­
ment, such action cannot be taken until thirty days have elapsed aft~r the first 
Monday in February, as provided in section 2:!:3 of said code. 

Very truly yours, 
\VADE H. ELLIS. 

Attonzey General. 

ATTOR.'-JEY GENERAL-Dt:TY OF. TO PROSECt:TE VIOLATION OF 
LAW BY RAILROAD CO:.\IPANY. 

Duty of commissioner of railroads and telegraphs to investigate complaint 
of violation of law by railroad company and to report to gO\·ernor: authority of 
governor to require attorney general to prosecute railroad company for such 
violation of law. 

February 21st, 1906. 
Han. John J!. Pattison, Go·venzor, Columbus, Ohio. 

DEAR SIR: -You have referred to this department a letter from Messrs. 
Rheinstrom, Bettman, Johnson & Co., of Cincini1ati, in which they state that the 
Commissioner of Railroads and Telegraphs has reported to you certain findings 
in the matter of their complaint against the Pittsburg, Cincinnati, Chicago & St. 
Louis Railway Co., for alleged violation on the part of the railway company of 
Section 3340 of the Revised Statutes of Ohio: and you request information as to 
your duties in the premises. 

Sections 248 and 248a of the Revised Statutes make it the duty of the Com­
missioner of Railroads and Telegraphs, upon complaint that any railroad com-
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pany ~r thereof has violated or is violati~g an)~ of the laws of the state, to 
examme mto the matter and make report of h1s findmgs to the general a;;,;emlJly, 
if in session, otherwise to the governor. 

Section 202 R. S., as amended ).larch 31, 1904, (97 0. L., 3!.1), provides what are 
the duties of the attorney general, and requires him, when requested by the gov­
ernor or general assembly, to appear for the state in any court or tribunal in any 
cause in which the state is a party or in which the state is directly interested. 

By virtue of the foregoing sections, the attorney general, upon requirement 
of the governor, will take such action as the facts and law may justify. 

The letter of .:\Iessrs. Rheinstrom, Bettman, Johnson & Co., is herewith re­
turned. 

Very truly yours, 
\VADE H. ELLIS, 

Attorney General. 

DOG TAX- BILL TO MAKE SAME LIEN UPON REAL EST ATE. 

House Bill Xo. 99, providing that the per capita tax on dogs shall be levied 
upon real estate upon which dog is kept, constitutional so far as affects real property 
owned by person keeping _such dog; as affecting property upon which d_og is kept 
by person not the owner of such property, quaere. 

March 22nd, 1906. 
Han. John M. Pattis011, Governor of Ohio. 

DEAR SIR:- I am in receipt of copies of H. B. No. 99, passed by the gen­
eral assembly on the 19th inst., entitled, "A bill to amend section 2Fl33 of the Re­
vised Statutes of Ohio as amended April 22nd, 1904, providing for a better col­
lection of the per capita tax on dogs." 

You have submitted the same to me for an opinion as to its constitutionality. 
The new matter inserted in the hill as amendatory of the existing act provides that 
the tax shall be le1 icll upon and entered against the real estate upon which the 
dog is kept or harhorecl, and collected as are other taxes upon real estate. \Vhether 
this tax can he enforced as a lien against property in cases where a dog is· kept 
thereon by a lessee or other person not the owner of the property, is a doubtful 
question. 

The provision of the Dow tax making the tax a lien on property where the 
business of trafficking in intoxicating liquors is carried on, has been held constitu­
tional by the supreme court. 

Anderson v. Brewster, 44 0. S., 1)71). 

Section !:.!/,) which provides that a judgment for money lost at gambling shall 
be a hen on the property in cases "where the owner knowingly permits it to be 
used for gaming purposes" has also been sustained. 

Trout v. ).fan·in, 62 0. S., 132 . 

. \ll the considerations which made these taxes a proper lien on the property 
do not apply to the present tax. However, the law will have a valid operation 
in so far as it makes the tax a ·lien on property owned by a person who himself 
keeps or harbors a dog thereon. 

In as much as the courts will enforce statutes so far as they are constitu­
tionally made, rejt'cting only those prO\·isions which show an excess of authority 
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by the enacting power, H. B. No. 99, as amended, is not, in my opi1 .... 
stitutional. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

RAILROAD COMMISSION- APPOINTMENT OF COMMISSIONERS. 

Railroad commissioners may be appointed after the expiration of sixty days 
from the passage of the act creating such commission; provision of said act re­
quiring such appointment to be made within sixty days directory merely. 

May 15th, 1906. 
Hon. John M. Pattiso1t, Governor of Ohio. 

DEAR SIR:- You have requested my opmwn as to whether the power con­
ferred upon you by H. B. No. ·78, to appoint railroad commissioners may he law-' 
fully exercised by you after the expiration of sixty days from the passage of the 
act. The act provides that: 

"Within sixty days after the passage of this act the governor shall, 
by and with the advice and consent of the senate, appoint such commis­
sioners, but no commissioners so appointed shall be qualified to act until so 
confirmed, unless appointed during the adjournment of said senate." 

Is the provision as to the time within which the appoil'ltments must be made 
mandatory or directory? The most satisfactory test by which to determine whether 
an act is directory or mandatory is, whether the prescribed mode of action is of 
the es' nee of the thing to be accomplished, or. in other words whether it relates to 
matter ;naterial or immaterial- to matter of convenience or substance. Clearly 
in the present case the provision as to time was inserted for the purpose of mak­
ing the act go into operation at the earliest practicable moment. To hold that if 
for any reason the appointments should not be made within the sixty-day period 
they could not be made thereafter, would defeat the very purpose for which the 
provision as to time was inserted. It can make no material difference, nor change 
in any substantial particular, the effect of the act, if the commission is appointed 
a month earlier or a month later. 

Statutes fixing the time for the doing of an act, and containing no negative 
words forbidding the doing of it afterwards, are considered as merely directory, 
where the time is not fixed for the purpose of giving a party a hearing or for some 
other important purpose. 

James v. West, lli 0. S., 28. 
State v. Board of Supervisors, 17 C. C., 396. 
State v. H11rris, 17 0. S., 608. 
Lewis's Sutherland on Statutory Construction, section 

612. 
Fay \1. Wood, 6-5 :\fich., 390. 
People v. Allen, 6 Wend., 486. 

The opinion of the court in the case of In re. Census Superintendent, 15 R. 1., 
614, is directly applicable to the facts in this case. In that oose the court says: 

"The only question therefore is whether the governor, having failed 
to make the appointment within the prescribed ,time, could make it after-
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wards. We think he could, for without the appointment the taking of the 
census, which is absolutely prescribed, would fail. \Ve think the pro­
vision as to time must be considered as merely directory. The duty 
to appoint being paramount and essential we think that here, without 
doubt, the purpose wai not to limit the power but to insure its timely 
exercise." 
It is expressly provided by section 36, of H. B. No. 78, that: 

"* * * the power and duties conferred and impos~ upon the 
railroad commissioner by laws in force at the passage of this act shall 
continue to be exercised by him until the commission provided for in 
section 1 of this act has been appointed and qualified, whereupon the office 
of commissioner of railroads and telegraphs is hereby abolished. 
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It is therefore my opinion that the appointments need not be made within the 
sixty day-period fixed by the act, but should be made within such period, or as 
soon thereafter as is practicable and convenient. 

Very truly yours, 
WADE H. ELLIS, 

Attomey General. 

BENEVOLENT INSTITUTION- EMPLOYES OF. 

Combined normal and industrial department of Wilberforce University not a 
benevolent institution within the meaning of Section 629, R. S., prohibiting the 
employment in such institutions of persons related to the trustees thereof. 

June 5, 1906. 
Ho1!. John M. Patterson, Governor, Columbus, Ohio. 

DEAR SrR:- You have referred to this department a communication from Mr. 
A. I. Bond, at Wilberforce, with regard to a law prohibiting the employment of · 
persons in the benevolent, penal and reformatory institutions of the state who are 
related to any of the ~rustees of said institution. Also as to the application of 
such law to the combined normal and industrial department at Wilberforce Uni­
versity. 

Section 629 of the Revised Statutes of Ohio contains a provision prohibiting 
the employment of any persons il'l any of the benevolent, penal or reformatory in­
stitutions of the state, or of any county therein, who are related by blood or 
marriage to any of the trustees of said institutions. Section 629, R. S., how­
ever, does not apply to the combined normal and industrial department at Wil­
berforce University, as said department is not classed among the benevolent in­
stitutions of the state. 

Very truly yours, 
WADE H. ELLIS, 

Attontey General. 



32 ANNUAL REPORT 

RIGHT TO BEAR AR:\IS. 

Limitations which may be lawfully imposed upon the constitutional right of the 
people to bear arms. 

June 14, 1906. 
Han. I ohn J!. Pattiso11, Gover!lor, Cvlumbus, Ohio. 

DEAR SIR:- Your letter of recent date enclosing a communication addressed 
to you by G. Vv. Savage, Secretary-Treas!lrer of the United ::\line Workers of Ohio, 
is received. The question submitted by you, through ::\1r. Savage's inquiry, is 
whether or not owners of coal mines have the right to employ· armed men in and 
around their properties, traversing the public highways and public places, and 
whether or not coal miners have the right to arm themselves in the same manner. 

Section 4 of Article 1 of the Constitution of Ohio provides that, 

" * * * The people have the right to bear arms for their defense 
and security." 

Under this proyision the people of Ohio, and all the people, are given the 
right, and the. equal right, to carry arms for the purpose of self-defense and 
protection. There are certain limitations, however, which may be, and are, law­
fully imposed upon the exercise of this right. In the first place, the arms must 
not be concealed. More than this, even if they are not concealed, they must not 
be borne or carried in such a manner as to constitute a menace or threat of a 
breach of the peace. If firearms or other weapons are carried in such a threaten­
ing manner as to imperil life or property or to provoke a riot or disturbance, the 
persons so carrying them are not protected by the provisions of the constitution 
of Ohio. In other words, while every citizen has the right to carry arms in 
defense of his life or property, yet if the situation in the coal mining regions of 
the state, to which you refer, should show that one or both of two hostile bodies 
of men are carrying 2rms so as to endanger the good order of the community, it 
would be the duty of the proper local authorities to enforce the law as against them, 
and the governor would be justified, if necessary, to use _all the power at his 
command to avert the threatened danger. 

Very truly yours, 
wADE H. ELLIS, 

Attorlley General. 

OHIO STATE SCHOOL FOR THE BLIND-ADMISSION OF NON­
RESIDENT. 

Trustees of the Ohio sto,te school for the blind may admit non-residents 
upon tenns imposed by such trustees. 

July 12th, 1906. 
Han. Andrew L. Hanis, Gover!lor of Ohio, Columbus, Ohio. 

DEAR SIR:- In reply to your request for an opinion as to whether a non­
resident can be admitted to the. Ohi9 State School for the Blind, I beg to advise 
you that the trustees of said institution have authority to admit non-residents, if 
be accommodation therefore, upon payment of such sum and upon such terms as the 
trustees may determine. 

Section 668, R. S., provides: 



.\TTORXEY CEXER.\L. 

"* * Xothing herein contained shall be construed to prohibit 
the admission of pupils ,,·ho are not residents of Ohio, if there be accom­
modation therefor, upon the payment of such sums and upon such terms 
as the trustees may determine: and the money so received from pupils 
not residing in the state, shall be paid over to the steward, receipted for 
by him, and by him certified into the state treasury to the credit of the 
general revenue fund; and the steward shall make a correct record of 
all such moneys received by him in a book prepared for that purpose, 
which record shall be open for the inspection of any person wishing to 
examine the same." 
I return herewith the letter enclosed in your communication of July 11th. 

Very truly yours, · 
C. P. HrNE, 

Assistant Attorney Geueral. 

SALARY OF GOVERNOR, HIS SECRETARY AND EXECUTIVE 
CLERK. 
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Lieutenant governor succeeding to office of governor after compensation of 
said office increased may receive compensation to which predecessor entitled, during 
remainder of term for which predecessor elected; secretary and executive clerk 
appointed by him upon succeeding to office of governor entitled to compensation 
provided by the legislature during incumbency of their predecessors. 

July 26th, 1906. 

Hon. Andre1t' L. Harris, Governor of Ohio, Columbus, Ohio. 
DEAR SIR: - I. am in receipt of the following communication from Mr. 

Lemert, your executive clerk: 

"I am directed by the Governor to suhmit to you the questions as to 
what salary Governor Harris, Secretary Flickinger· and myself are en­
titled to. 

"You doubtless know that the act of April 2, 1906, increased the 
salary of the Governor from $8,000 to $10,000, placed the Secretary to 
the Governor upon a salary of $5,000 and increased the salary of Exec­
utive Clerk to $3,000. 

"Your compliance with this request without unnecessary delay will 
be appreciated." 

The present term of governor began on the second ·Monday of January, 1906, 
and continues to the second Monday of January, 1908. This was the term for 
which a governor and heutenant governor were last fall elected. At the begin­
ning of this term the salary of the governor was fixed at $8,000. Section 19 of 
Article III of the constitution provides as to the executive department of the 
state: 

"The officers mentioned in this article shall, at stated times, receive 
for their services, a compensation to be established by law, which shall 
neither be increased nor diminished during the period for which they 
have been elected." 

On April 2nd, 1906, the general assembly changed the salary of the governor 
from $8,000 to $10,000. The constitutional provision quoted, however, prohi.bits 

5 ATTY GEN 
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any officers from recetnng the increased compensation "during the period for 
which they shall have been elected." This provision manifestly prohibited Gov­
ernor Pattison from receiving the increased compensation ·during the term for 
which he was elected, and the lieutenant-governor succeeding him occupies the 
same posttton. A~ lieutenant governor, upon the death of Governor Pattison, the 
duties and powers of the office for the residue of the term devolved upon the 
lieutenant-governor, who, as acting governor, assumed all such duties and powers, 
including the right to draw the compensation attached to the office and subject 
to all the constitutional limitations as to compPnsation affecting the particular term. 

At the time of the inauguration of the governor and lieutenant-governor on 
the second ~fonday of January, 1906, the latter be~ame vested with a contingent 
right to act as governor at the compensation then provided by law, without de­
crease, and the st;}te be•me entitled to his services at the existing salary, with­
out increase. The salary of any incumbent of the office of governor is, there­
fore, $8,000 per annum until the second Monday in January, 1908, and $10,000 
per annum thereafter. 

The secretary to the governor and the executive clerk are provided for by 
Section 80 of the Revised Statutes. No term is fixed for either office. They there­
fore hold during the pleasure of the governor. The present secretary to the gov­
ernor and executive clerk were appointed after the passage of the act of April 2, 
1906 (98 0. L., 365) and their salaries are consequently controlled by that act. 
The secretary's salary is $5,000; the executive clerk's is $-3,000. 

Very truly 'yours, 
wADE H. ELLIS, 

Atton1ey General. 

STOCKADE OF LABORERS- DUHES OF VARIOUS STATE 
DEPARTMENTS. 

Powers and duties of commissioner of labor, inspector of workshops and 
factories and state board of health a~ to alleged stockade of laborers. 

August -3, 1906. 
Hon. Andrew L. Harris, Governor of Ohio, Columbus. 

DEAR Sm : - By reference from you I am in receipt of newspaper clippings 
concerning an alleged stockade of certain laborers at Dayton, Ohio. 

If the facts stated therein are true, the subject is one requiring the atten­
tion of possibly three state departments. 

· 1st. The commissioner of labor has the power (Sec. 308) to ilwestigate, 
collect, arrange and systematize statistics relating to the industrial, social, educa­
tional and sanitary condition of the laboring classes and for this purpose has the 
right (Sec. 309) to send for persons and papers, to examine witnesses under 
oath, to take depositions or cause them to be taken by others authorized by law 
to take depositions, limited only by the provision that persons shall not be obliged 
to leave the vicinity of their residence or place of business. 

By no statute is authority given the commissioner to require any improve­
ments or ~Iterations in the conditions as he finds them, but he shall (Sec. 310) 
make an annual report of same to the general assembly, but said report shall be 
so· arranged as not to expose without the written consent, the name or private 
affairs of any person, firm or corporation that has furnished such information as 
the bureau requires. 

2nd. The inspector of workshops and factories is given certain powers enu-
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merated in Sec. 4238c which look to the sanitary conditions and safety appliances 
installed and maintained in buildings wlzerc persons are employed at daily labor 
.also to require safety regulatiuus with respect to the construction of such building, 
including also tenement houses. This department also has authority to compel 
obedience on the part of employers to the child labor laws and others upon kindred 
subjects. In the execution of his duties the inspector may serve notice upon the 
proprietors, owners or agents of such places to correct the abuse if any is found, 
.and a refusal to obey such notice is a midemeanor. 

3rd. The state board of health (Sec. 409-25) shall have supervision of all 
matters relating to the preservation of the life and health of the people of the 
state, and may enforce its regulations in respect thereto. 

I return herewith the clippings and suggest the submission of same by you 
to the various heads of the departments named, believing that the facts indicate 
with sufficient exactness a condition warranting an investigation with a view to 
.ascertaining whether or not any of the laws enforcible by the respective depart­
ments are violated and the ·subsequent correction of any abuses that may be found 
to exist. 

V cry truly yours, 
wADE H. ELLIS, 

Attome:y General. 

IN RE SULTANA ~IOXC~IENT CO~LVUSSIOX. 

The act providing for the erection of a monument to the Yictims of the SultaHa 
<disaster does not authorize the erection of such monument within the state house 
grounds. 

December 19th, 1906. 
Han. Andrew L. Harris, Governor of Ohio, Columbus. 

SrR:- Pursuant to your request I ha,·e made an investigation of the charges 
and counter-charges of unlawful aud improper conduct on the part of the Com­
mission, the granite companies and others connected with the proposed erection 
of a monument to the soldiers who lost their lives by the sinking of the steam­
ship Sultana at the close of the civil war. 

An act was passed by the last General Assembly of Ohio on April 2nd, 
190G, to authorize the appointment of a Commission for this purpose and making 
an apprupriation therefor of $1::>,000 (OS 0. L., 308). There were appointed upon 
the commission Dr. vV. P. M :tdden of Xenia, Captain L. J. Cutter of Marietta and 
John J. Zaiser of Canton. 

From time to time during the summer and fall there were reports, either in the 
form of protests to the Governor or of suspicious rumors in the newspapers, that 
improper influences of some kind were at work in connection with the letting flf 
the contract for the monument. These culminated on November 8th and 9th in 
<:ertain specific charges filed in the executive office. The most important of these 
<:harges were as follows : 

First: By the Hughes Granite Company, of Clyde, Ohio, through ~Ir. \V .. 
E. Hughes, to the effect that the Sultana Commission had awarded the work of 
preparing the model and designs for the proposed monument to a New York 
sculptor, contrary to law; were about to make a contract with the Leland & Hall 
Company. a favored granite firm of X ew York, for the construction of the monument 
without competitive bidding, and the whole work of the Commission was tainted 
••with the disgrace of the charge of graft and boodle." 

Second: By the three members of the Commission to the effect that at \"arious 
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times and places Mr. Hughes, President of the Hughes Granite Company, had at­
tempted to secure the contract for the erection of the monument by offering stock 
in his company at a nominal price to the three members of the Commission, and. 
had offered employment to one of the members for this purpose. 

In addition to these written charges filed with the Governor there were­
several others of a more or less definite character in the newspapers, the most 
direct of these being that Mr. R. A. Pollock, State Senator from the Canton, Ohio,_ 
district, had offered to Mr. P. E. Bunnell, agent of the Leland & Hall Company, 
to secure the favorable- vote of Mr. Zaiser, a member of the Commission, through 
the use of money. 

All these charges were investigated at public hearings held in the office of the· 
Attorney General on Saturday, December 8th, 1906. There were present at said 
hearing Messrs. Madden, Cutter and Zaiser, members of the Sultana Commission; 
Mr. W. E. Hughes, of the Hughes Granite Company; Mr. P. E. Bunnell, of the­
Leland & Hall Company; Major E. F. Taggart, Past Commander of the Depart­
ment of Ohio of the Grand Army of the Republic, who had protested to the· 
Governor and certain members of the commis~ion against the manner in which the­
contract was about to be awarded; Senator Pollock, Mr. ]. Edward Sims, a news­
paper correspondent; Messrs. David F. Pugh and Frank S. Monnett, attorneys-­
representing the Hughes Granite Company, and Mr. J. E. Todd, attorney repre­
senting the Leland & Hall Company. 

Although the investigation was a voluntary proceeding, the Attorney General 
having no authority to compel the attendance of witnesses or to have oaths ad­
ministered, yet each person requested to appear was present and consented to be, .. 
and was sworn by a notary public. Shorthand notes of all the testimony· was 
taken and a complete transcript of the same is herewith transmitted. 

The testimony upon the subject of bribery or attempted bribery developed so· 
many contradictions an·d flat denials that it cannot be said that any of the charges 
in this respect were sustained. 

As to the charge that the Commission had, or was about to enter into a con­
tract with the Leland & Hall Company for the construction of the monument, with­
out competitive bidding, I find that this was not supported by any evidence: b··t 
that the only contract they had entered into was one with Mr. Landi, a New York 
sculptor, for the construction of a working model to be cast in bronze, for which 
they h:td agreed to pay, when approved by the Commission, the sum of $4,000, and 
that while this contract may have been unnecessary and might have been sub­
mitted to competition or included in the entire ,contract for the construction of the 
monument, it was not required by law to be so awarded, and was awarded in good 
faith. 

As to the general charge that the Commission was actuated by corrupt or 
improper motives, this was not sustained in any particular. It may have been 
unnecessary and unwise for the Commission to make a trip to New York and 
Boston to look at monuments, and to Barre, Vermont, to look at quarries, and 
to spend public moneys for such a purpose in view of the fact that designs and 
specifications could have been procured by invitation and -sculptors and monu­
ment builders without such means. It may have been, and doubtless was, inju­
dicious for the members of the Commission to permit the. Leland & Hall 
Company to entertain them and pay some of their h@tel bills and other ex­
penses while in the east. It was clearly improper for one of the members of 
the Commission, Mr. Zaiser, to borrow money from the representative of the 
Leland & Hall Company, and particularly not to repai he loan until after the 
conduct of all the parties promised to be made public. l~htt all these things, when 
carefully scrutinized, in the present instance, show only 'nexperience and indiscre­
tion without any corrupt intent. 
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As to the charges that \Y. E. Hughes of the Hughes Granite Company, at-
1:empted to procure the contract by offering stock in his company at a nominal 
price to all the members of the Commission and employment to one of the mem­
bers, the testimony showed that while the three Commissioners signed such a 
charge, :.1r. Zaiser, although the same was read to him twice, did not comprehend 
the accusation and subsequently denied any intentional part in it. :.Iessrs. :\-ladden 
and Cutter tcstifioo that :\Ir. Hughes had made this offer to them and :\Ir. Hughes 
denied it. \Vhatever the truth may be, it is clear, on the one hand, that no mem­
ber of the Commission entertained or accepted su·ch a proposition, and equally 
cle<~r not only from the testimony of the members of the Commission, but from the 
admissions of Mr. Hughes that, notwithstanding his protest against the letting of 
the contract without competitive bidding, he was himself attempting to secure the 
same without the formality thus required by law. 

My conclusions therefore are as follows: 
First: That no charges of the corrupt use of money or other inducements 

were sustained on either side. 
Second: That the members of the Commission, while not always discreet, 

were proceeding in good faith to perform the trust committed to them and were 
-not at any time actuated by dishonorable motives. 

Third: That the whole controversy arose from the over-zealousness of the 
agents of the two rival granite companies, who were a little too anxious to defeat 
-each other and a little too willing to take advantage of less experienced men. 

In conducting this investigation it has been necessary to examine the law 
providing for the erection of the Sultana monument, and the discovery has been 
made that, while the preamble of the act expresses a legislative intent that the 
monument shall be erected on the State House grounds, the act itself does not 
:grant any power to .the Commission to use such grounds or any part of the same 
for this purpose. The statute seems, therefore, inoperative for the object sought 
to be accomplished, and I recommend that no further action be taken by the Com­
mission until this doubt as to its power be removed by such amendment as the 
-next General Assembly may think proper to make. 

Respectfully submitted, 
wADE H. ELLIS, 

Attorney General. 
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( To the Secretary of State. ) 

PROPOSED AMENDMENT TO ARTICLES OF INCORPORATION OF 
BANKERS iDENTIFICATION CO-:\IPANY. 

Articles of incorporation of Bankers Indentification Company may not be SO> 

amended as to provide for paym~nt of money: upon injury to members; such· 
amol!lnts to insura~ce business. 

January 9th, 1906. 
HoN. LEWIS C. LAYLIN, Secretary ~f State, Columbus, Ohio. 

DEAR SIR:- I beg to acknowledge the receipt of your communication enclos­
ing for the consideration of this department, a copy of an amendent to the Ar­
ticles of Incorporation of The Bankers Identification Company, which amendment 
IS in words 2s follows : 

"Said corporation is formed for the purpose of furnishing its mem­
bers, in case of injury by accident a ready and sure means of identifica­
tion, and to pay a certain class of persons employed by such members 
to render certain assistance and service on account of injury by acci­
dent, certain sums to be agreed upon between the company and members, 
and in no case to pay any amount to members." 

The foregoing amendment amends the purpose, as provided in the original" 
articles of incorporation, which purpose as recited in such original articles, was. 
as follows: 

"Said corporation is formed for the purpose of furnishing its cer­
tificate holders a ready and sure means of identification, and stich other 
information, as may be required, concerning the standing and character 
of the certificate holder within the liability of the company to furnish." 

There is accompanying the articles of incorporation of such company and the· 
amendment thereto above set forth, a form of contract which is proposed to be· 
written by this company, and upon consideration thereof I express the opinion that 
the contract sought to be written is one substantially amounting to insurance. 

Under date of July 6th, 1901, Hon. A. I. Vorys, Superintendent of Insurance .. 
gave to the counsel for this company an opinion that the association in question 
was an insurance association, that it was not exempted frorri the laws regulating 
such companies, and that before operating in this state it would be compelled to­
qualify as an insurance company. In the opinion then expressed by such department 
I fully concur. 

The amendment attempted to be made by it to its articles of incorporation 
does not change the character of business sought to be done by it, and it is still 
subject to the same criticism as was then made against it by the Superintendent 
of Insurance. 

Second. I further am of the opinion that the purpose of the corporation 
as recited in the amendment of its articles is indefinite in this, that it does not say 
what is the assistance and service that is to be performed, the furnishing of wliich 
is guaranteed· by the company; and for the further reason that .the literature of 
the company discloses that it is formed for professional business, and therefore: 
should not be sanctioned or approved by your department. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 
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:\IA YOR- TEXl:RE OF OFFICE OF. 
:\Iayor serves until successor qualifies. 

January ~Oth, l!lfiG. 

Hox. LE\n,; C. L\YLIX, Secretary of State, Columbus, Ohio. 

39 

DE.\R SIR: - In response to your inquiry as to whether the pre;;irlent pro tern. 
of council should perform the duties of the mayor of the village when the person 
elected to that office fails to qualify, or whether the mayor in office continues in 
office. I beg to say that Section 200 of the municipal code provides that the mayor 
shall continue to serve until his successor is elected and qualified. The president 
pro tem. of council shall become the mayor only in case of the death, resignation 
or removal of the mayor. l:nless the successor was not only elected but qualified 
the incumbent holds over. 

The supreme court of this state in construing a similar provision in State 
ex rei v. Howe, 25 0. S. 588, held that: 

"In such case, there is no interregnum or vacancy in the office. It 
passes in succession. The end of one tenure, and the beginning of the 
next, occur at the same instant. But if no successor be qualified, the old 
incumbent continues in office, not as a mere de facto officer or locum 
tenens, but as its rightful and lawful possessor until such successor is 
duly appointed and qualified." 

Throop on Public Officers, Section 329, says: 

··If the people fail to elect am officer's successor or the person 
~lected by them fails to qualify, there is no vacancy, and the incumbent 
holds over." 

The holding over by the incumbent until the election and qualification of his 
successor c.ontinues until a successor can be elected in the manner provided by law. 
As it was said in State ex rei v. ·w J;ight, 5G 0. S. 540, 

'"By a succeswr is not meant a more temporary appointee, but one 
regularly chosen in succession to the office to take the place of the pre­
decessor on account of the cessation of his right of occupancy." 

The first paragraph of the syllabus in this case was as follows: 

"A mayor of a municipal corporation who has been regularly elected 
to the office. is entitled to serve until his successor is qualified; and 
while he continues to so serve on account of a failure to elect his suc­
cessor, there is no vacancy in the office, nor is the council authorized to 
make any appointment thereto." 

It appears therefore that at the termination of the regular term of the in­
cumbent there is no vacancy in the office and that the incumbent will continue to 
hold the office until the next ensuing regular election for municipal officers. 

Very truly yours, 
\VADE H. ELLIS, 

Attorney General. 
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ARTICLES OF INCORPORATION OF UNITED STATES COFFEE COM­
PANY- '·ANNUITY CONTRACT." 

Articles of incorporation of United States Coffee Company providing for 
"annuity contract" attempt to authorize insurance business, and may not be filed. 

January 25th, 1906. 

RoN. LEWIS C. LAYLIN, Secretary of State, Columbus, Ohio. 

DEAR SIR:- I have received the articles submitted to you by the United States 
Coffee Company for the purpose of obtaining a certificate evidencing its compli­
ance with Sections 148c and 148d of the Revised Statutes authorizing it to do busi­
ness in the state of Ohio. 

This company seems to be incorporated under the laws of the state of West 
Virginia for the purpose of dealing in tea, coffee and spices and in the language of 
its charter, "in the transaction of such business may and is hereby authorized to 
issue a contract of annuity to its customers." 

Accompanying the articles, I find a copy of the contract of annuity which the 
corporation proposes to issue to its customers. By the terms of this conract, in 
consideration of the weekly payment of a specified sum to the company, the com­
pany sells to the purchaser a certain aqwunt of tea or coffee, and for the same 
consideration further agrees, in the event of the death of some person theretofore 
agreed upon, to annually pay such purchaser the sum of $100.00 during the time 
that such weekly payments continue at the same rate. 

This plan of business is nothing more nor less than life insurance and you 
are not empowered, in my opinion, to issue to the company a certificate authorizing 
it to do business in this state. 

Very truly yours, 
wADE H. ELLIS, 

Artorney Gen.:ral. 

CORPORATION-PRIVATE- CONTRACT OF--'- WITH MUNICIPAL 
CORPORATION. 

Private corporation may be formed to contract with municipal corporation fc·· 
use of streets, etc., for heating plant. 

March 7th, 1906. 

HoN. LEWIS C. LAYLIN, Secretary of State, Columbus, Ohio. 

DEAR SIR:- Acknowledging the request that you have made for an opinion 
on the power of corporations to contract with municipal corporations as to the use 
of their streets, public ways, etc., for heating plants, I beg t<J say that under Section 
7, paragraph 15 of the municipal code as originally enacted in 1902, no power was 
conferred upon municipalities to contract with or grant franchises to such character 
of corporations, but by that section the power to use the streets and public ways for 
such purposes was limited to strictly municipal heating plants, or plants organized 
and controlled by the municipal authorities. 

By an amendment to paragraph 18 of Section 7 of the municipal code, which 
was approved April 27th, 1904 (97 0. L., 507; Ellis's Code, pp. 56, 56), power 
was granted to such companies and corporations as were organized for the purpose 
of supplying municipalities and the citizens thereof with heat. by steam or other-
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wise, to use the streets, public ways, etc., upon such terms as might be conferred 
upon them by the municipal authorities for a period not to exceed twenty-five 
years, and this amt-ndmcnt gan~ to the municipalities pow~:r to contract with such 
companies, as well as to provide the terms for the usc of such public way,. 

It abo contains a claus~:, curative in its nature, conferring up,on ~:xisting com­
panics the powers as to existing contracts made uefore the enactment of such law. 
It therefore follows that corporations may he organiz~:d in Ohio for the purpnses 
herein referred to. 

Very truly yours, 
\VADiil H. ELLIS, 

Attonzey General. 

WILLIS LAW- WHEX 1\ATURAL GAS CO:\IPANY SUBJECT TO. 

:\larch 9th, 1901i. 
Hox. LEWIS C. L\YLIX, Secretary of State, Columbus, 0/ziv. 

DEAR SIR: -I have had under consideration the question presented by the 
Homer Natural Gas Company and the Centerburg Gas & Oil Company. It 
appears that both of these companies are natural gas companies and the inquiry is, 
whether they are subject to the provisions of Section (:nS0-~4) of the Revised 
Statutes commonly known as the Willis law. Under Section 7 of this act (2780· 
30) a natural gas company required by law to file an annual report with the 
auditor of state is not subject to the provisions of that act. Under Section (2780-17) 
'tlatural gas companies when engaged in the uusiness of supplying natural gas to 
consumers within this state are required to make reports to the auditor of state. 
The exemption from the operation of the \Villis law is, therefore, dependent upon 
two things: first, that the person claiming the exemption is a natural gas company, 
and secondly, that it is engaged in the business of supplying natural gas to con­
sumers within this state. In other words, in order to escape from the franchise tax 
onder the \Villis law the corporation so e>caping must have become subject to the 
excise tax. law and liable for taxes thereon. The only question to be determined, 
therefore, is whether or not at the time covered by these reports, that is, May 
1905, the companies were actually supplying natural gas to consumers, if so, they 
are exempt from the operation of the Willis law, otherwise they are not. 

Very truly yours, 
WADE H. ELLIS, 

Attorney General. 

ARTICLES OF INCORPORATION OF FUNERAL BENEFIT ASSOCIA­
TION OF KNIGHTS OF THE GOLDEN EAGLE OF 

SPRINGFIELD, OHIO. 

Incorporation of funeral benefit association, se~arate from local lodge. un­
authorized by act regulating fraternal beneficiary associations. 

:\iarch 28th, 1906. 

Hox. LEWIS C. LAYLI~, Secretary of State, Columbus, Ohio. 

DEAR SrR: -I transmit to you herewith the proposed articles of incorpora­
tion of the Funeral Benefit Association of the Knights of the Golden Eagle, of 
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Springfield, Ohio. This proposed corporation is sought to be incorporated under 
the provisions of the act regulating fraternal beneficiary associations, Sections 
(3631-11 to 3631-33) inclusive and pursuant to the provisions of Section (29) 
thereof. 

I am of the opinion that the provisions of that act will not permit separate 
corporations to be formed for the purpose of providing for the payment of death 
benefits as therein named, because if incorporated the government of the so-called 
funeral benefit association would not be vested in the local lodge or in the fraternal , 
beneficiary association of that name, but would be vested in the board of directors 
of the corporation and, if so, it would not be brought within the exemption men­
tioned in Section (29) of the act above cited. 

My conclusion thereon is fortified by the uniform practice adopted by other 
fraternal orders operating in this state, engaged in the payment of death benefits 
paid by the local lodge or association without the intervention of a separate cor­
poration to manage and control the same, and. the insurance department of the 
state has uniformly construed this law to apply only to such associations as assume 
the payment of death benefits by the lodge or association as defined by the act 
regulating fraternal beneficiary associations as amended May 12th, 1902. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

DIRECTORS-STATUTORY REQUIREMENTS AS TO. 

:\fajority of directors of Ohio corporations must. be citizens of Ohio; secre­
tary of state may not waive this requirment. 

April 16th, 1906. 

Ho=". LEWIS C. LAYLIN, Secretary of State, Columbus, Olzio. 

DEAR SIR: -I have your communication accompanied by a letter of Mr. C. 
R. James to you under date of April 13th, 1906. In answer thereto, I beg to say 

. that Section 3248 of the Revised Statutes of Ohio requires that a majority of the 
directors of a corporation organized under the laws of Ohio must be citizens of the 
state of Ohio. Of course no officer of the state has power to waive this pro­
vision and a corporation offending against it would undoubtedly be subject to pro­
ceedings in quo warranto, and it would be the duty of this department to institute 
such proceedings in case its attention was directed to a condition violating this 
section. 

Very truly yours, 
wADE H. ELLIS, 

Attorney Gen:··J.l. 

ARTICLES OF INCORPORATION OF TITLE GUARANTEE AND TRUST 
CO:\IPAXY. 

Question of similarity of name must be determined by secretary of state. 

April 19th, 1906. 

Hox. LEWIS C. L'\YLIN, Secretary of State, Columbus, Olzio. 

DEAR SIR:- I transmit herewith articles of incorporation of The Title Guar­
antee and Trust Company and the letter of The Lenderson & Barch Abstract & Title 
Co., of Toledo, Ohio, together with their draft for the sum of $150.00. 
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I have approved these articles, as I am of the opinion that they comply with 
the requirements of Section 382lggg of the Revised Statutes, as amended uy House 
Bill Xo. 393 of the lith General Assembly. 

I call your attention to the similarity in the name to that of "The Guarantee 
Title & Trust Company;" but as the question of similarity of name is to be de­
termined by you pursuant to the authority conferred by Section 3~38. R S., I 
express no opinion thereon as to whether the same is so similar as to have a 
tendency to mislead the public or not. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

WILLIS LAW- APPLICA TIOX OF, TO CONSOLIDATED BRIDGE 
CORPORATIOX. 

Bridge company, consolidated under laws of Ohio, is a domestic corporation 
and subject to Willis law. 

April 21st, 1906. 

HaN. LEWIS C. LAYLIN, Secretary of State, Columbus, 0/zio. 
DEAR SIR:- From the facts submitted by you, it appears that a bridge cor­

poration formed under the laws of this state for the purpose "of acquiring and 
maintaining a bridge across the Ohio river between the city of Cincinnati, in the 
state of Ohio, and the city of Newport, in the state of Kentucky," consolidated with 
a corporation having like powers and the same purposes formed under the laws of 
the state of Kentucky. 

The question presented is ·, .. ether under the statutes of this state imposing 
franchise taxes this consolidated corporation should pay franchise taxes to this 
state, and, if so, on what basis. 

The consolidated corporation owes its existence in this state to Section ::1547 
of the Revised Statutes, which reads as follows: 

"Such bridge company shall have the right to consolidate its capital 
stock with the capital stock of any bridge company in an adjoining state 
authorized to construct a bridge across the Ohio river, in the manner 
prescribed for the consolidation of railroad companies, and the two com­
panies shall thereupon be merged into one corporation. possessing within 
this state all the rights, privileges, and franchises, and subject to all the 
restrictions, disabilities, and duties of such corporation of this state so 
consolidatc:d." 

Among the duties imposed upon domestic incorporations by the laws of this 
state is that of making an annual report to the secretary of state during the month 
of ::\lay, and "upon the filing of such report, the secretary of state shall charge and 
collect from su(-J.. orporation a fee of one tenth of one per cent, upon the subscribed 
or issued and outstanding capital stock of said corporation." 

See Sec. (2780-24) Bates Revised Statutes. 
If the consolidated company is required to file a report in :May the amount 

of fees or tax required of it is fixed. 
Thompson on Corporations, Section 3:!0, in a discussion of the consolidation of 

corporations formed under the laws of different states, says: 
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"From the foregoing observations, we are justified in the conclusiQn 
that a corporation created by the concurrent legislation of two or more 
states, exists in each of such states as a domestic corporation of that 
sate." 

"A corporation formed by a consolidation of a domestic and a 
foreign corporation, pursuant to Laws 1881 ~- 94, must be deemed a "do­
mestic corporation." 

In re St. Paul Ry. Co., 36 ~linn. 36. 

The same conclusion is reached by the highest courts of other jurisdictions 
and the Supreme Court of this state seems to have indirectly passed upon the 
question in Ashley v. Ryan, 49 0. S., 504. The court. there had under consid­
eration the consolidation of two railroad companies. A consolidated railroad· 
company bears the same relations to the state as a corporation formed from domestic 
and foreign bridge corporations. Compare Sections 3382 and 3547. Of the con­
solidated railroad company the court said: 

"But it seems pretty well settled, upon principle at least, that where 
formed under co-operative legislation of the different states, it becomes 
a corporation in each state where ·its road is located. It is a legal entity 
residing in and doing business in different states, with a status in each, 
derived from and determined by the laws of that state." 

And the court shows that under the then double liability clause of the Con­
stitution of Ohio, stockholders of the consolidated corporation would have been 
subject to such double liability. 

It may be argued that if each of the states concerned should levy a fran­
chise tax based upon the entire capital of the company, double and excessive 
taxation will result. It must he remembered. however. that the consolidated com­
pany has all the corporate power that can be conferred by two sovereignties, and 
that it is entirely within the power of each state to impose upon the corporation 
all the duties and obligations imposed upon other corporations of its creation. 
Domestic corporations are taxed by this state upon the power granted by the state 
to them to do business as a corporation regardless of where they do business, or 
whether they do any business at all. 

I am aware of the decision in State \'. ~fetz. 32 N. J. L., 199, in which it was 
held that a bridge corporation formed by the consolidation of two corporations, one 
under the !a ws of New Jersey and one under the !a ws of Pennsylvania, was liable 
for taxation in New Jersey upon one-half only of its capital and surplus; but 
that was a case of property tax, while the question now to be considered is that of 
a franchise tax. 

In my opinion, therefore, the consolidated corporation is for all purposes a 
domestic corporation and should be required to file reports as such during the 
month of May, and pay annual taxes equal to one-tenth of one per cent. upon its 
subscribed or issued and outstanding capital stock. · 

Very truly yours, 
vv ADE H. ELLis. 

Attomey Ge11eral. 



ATTORXEY GEXER.\L. 45 

WILLIS LAW-APPLICATIOX OF TO, WATER TRAXSPORTATIOX 
cm.IPc\XY. 

\\"ater transportation company not engaged m bu;;ine'"• subject to \\"illis law, 
not Cole law. 

April 2:ith, HJOG. 

Ho~. LEWIS C. L\YLI~, Secretary of State, Columbus. Ohio. 

DEAR SIR:- You present the report for 190G, under the prO\·isions of the 
\\Tillis law, of The ::\Iiami Transportation Company, and inquire whether this com­
pany is liable for report to you or to the c\uditor of State, in accordance with the 
Cole law. 

The company was organized for the purpose of 

"building, owning, selling, operating and sailing boats, ships and 
vessels and doing a general transportation, freight and passenger business 
upon Lakt Superior, Michigan, Huron, Erie and Ontario, ami the waters 
connecting the same, and tributary thereto." 

The report submitted contains the statement m answer to question 7, "Sold 
aut three years ago. X ot engaged in any business." 

Section '• of the \\'illis law, (:t/80-80) R. S., exempts from its operation 
inter alia, 

"Public service·corporations required by law to file annual reports 
with the Auditor of State." 

Section (2180-11), et seq. R. S., as amended April 25, 1904, defines certain cor­
porations which shall file annual J;eport;; with the Auditor of State, among which 
are water transportation companies, defined as follows: 

··',\hen e:1gagcd as a common carrier in the t~an-;portation of passe:I­
gers or property by boat or other water era ft, onT any water way, 
whether natural or artificial, from cne point within thi, state to another 
point within this state." 

It appears .that the compafiy is closing up its business and is not engaged in 
the transportation of passengers or propt·rty anti would not, therefore, be liable for 
report and fee to the Auditor of State. It also appears that the company's franchise 
is still in existence and the powers conferred by same subject to its use. In such 
event I deem the company liable, under the provisions of the \Villis law, for report 
and tax, and herewith return their report and the check for $:!11.011 accompanying 
the same. 

Very truly yours, 
\\'.\DE H. ELLIS, 

Attorney General. 

PROPOSED A::\IEXD::\IEXT TO ARTICLES OF IX CORPORA TIOX OF 
Gl:ARANTEE, TITLE AXD TRL:ST CO:VIPANY. 

:\lay 2nd, 1906. 

Ho~. LEwis C. L.\YLI~, Sccrctar::,• of State, Columbus, Olziu. 

DEAR SIR:- I beg to acknowledge the receipt of the articles ·of incorporation 
of The Title Insurance and Loan Company, which name had by subsequent pro-
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ceedings been changed to The Guarantee, Title and Trust Company, and which it 
is now proposed to amend in its purposes and objects as shown by the certificate 
of amendment signed by the president and secretary of such corporation under date 
of April 27th, 1906, and which amendment, together with the original articles of 
incorporation you have submitted to this department for a writfen opinion as to 
waether the same violates that provision of Section 3238a R. S., forbidding that 
any amendment to the articles of incorporation of an .Ohio corporation should 
"change substantially the original purposes of its organization." 

I have compared the purposes, as contained in the original articles, with the 
amendment, and note that the original articles did not alone create the corpora­
tion "an agency company" to act as agent of title, guarantee and trust companies, 
but conferred upon it th~ same powers in kind as are sought by the amendment 
submitted. 

Upon such examination, I am satisfied that the change made by the amend­
ment is one of the degree of the powers, and not any change in the character of 

· the same. It might be questioned as to whether the proposed amendment was really 
necessary, although the object seems to have been to confer upon such cor­
poration the powers provided by the recent act of the General Assembly, taking 
effect April 14th, 1906. 

I therefore return the same to you, expressing the view that the amendment 
does not substantially change the original· purpose of the organization of the cor­
poration, and that it does not violate Section 32:38a of the Revised Statutes. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

REDUCTION OF OL'TST ANDIXG STOCK-CERTIFICATE OF, ).fCST 
BE FILED. 

Preferred stock of private corporation may be redeemed and retired without 
filing certificate of reduction of capital stock; outstanding common stock may 
not be reduced without filing certificate of reduction. Annual report of American 
Foundry Co. 

May :3rd, 1906. 

Hox. LEWIS C. LAYLIX, Secretary of State, Columbus, Ohio. 

DEAR SIR:- In connection with the enclosed letter of the American Foundry 
Company, you present two questions upon which you desire the opinion of this 
department. 

First: A corporation organized for manufacturing purposes had $25,000 pre­
ferred stock and $:25,000 common stock and now seeks to file an annual report under 
the ·willis law showing all of the preferred stock except $1,200.00 to have been 
redeemed. You ask whether this may be done without requiring the corporation to 
file a certificate of reduction of its capital stock. 

Section 3235a provides : 

"If the organization is for profit, it must have a capital stock. Such 
stock may consist of common and preferred or of common only * * * 
and every corporation i;suing both common and preferred stock may 
create such designations, preferences and voting powers, Ol" restrictions 
or qualifications thereof. as shall be stated and expressed in the certifi­
cate of incorporation, and such preferred stock, may, if desired, be made 
subject to redemeption at not less than par. at a fixed time and price 
to be expressed in stock certificate thereof ... 
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The articles of incorporation of the American Foundry Company expre5sly 
pro,·ide for ,uch redemption, and the same is therefore legal. Section 3:!!)4 does 
not apply, and there is no prm·i~ion in the statute requiring a certificate to be filed 
in such cases. 

Second: The second question is not raised in the case bdore us, hut pre­
sented as a general proposition under facts substantially as follows: 

A corporation filing it~ annual report in 1906, having only one class of stock, 
shows a less amount of "subscribed or issued and outstanding capital stock" than 
is shown in its report for 1905. Xo certificate of reduction under Section 3:264 
has in the mean time been filed, and you ask whether such report should be 
received. 

Section 3:!64 provides the only means under the statute for a reduction of 
capital stock and no reduction may be made of issued and outstanding capital stock 
unless by a reduction of authorized capital stock as therein provided. 

As to whether a corporation may purchase shares of its own stock from its 
stockholders and thereby reduce its outstanding capital stock, the decisions in this 
country are conflicting, and in general each case turns upon its own peculiar facts 
and the circumstances surrounding the particular transaction. In this state the 
leading case is that of Coppin v. Greenlees & Ransom Co., 38 0. S., 275, which 
holds an agreement on the part of a corporation to purchase its own stock from a 
stockholder to be ultra vires, and on pages :279 and 280 the court say: 

"Xow, it is just as plain, that a business or trading corporation 
.:annot exist without stock and stockholders, as it is that the creditors 
of such corporations are entitled to the security named in the constitution. 
State ex rei Att'y General v. Sherman, 2:! Ohio St., 411. The corporation 
itself cannot be a stockholder of its own stock within the meaning of this 
prm·ision of the constitution. Xobody will deny this proposition. And if 
a corporation can buy one share of its stock at pleasure, why may it not 
buy every share? If the right of a corporation to purchase its own ,lock 
at pleasure, exists and is unlimited, where is the provision intended for 
the benefit of creditors? This is not thP S<"rttrity to which the con:.titu­
tion invites the creditors of corporations. I am aware, that the amount 
of stock required to be issued is not fixed by the constitution or by statute, 
and also that provision is made by statute for the reduction of the capital 
stock of corporations; but of these matters, creditors are bound to 
take notice. They have a right, however, to assume that stock once issued, 
and not called hack in the manner provided by law, remains outstanding 
in the hands of stockholders liable to re;;pond to creditors to the extent 
of the individual liability prescribed. In this view it matters not whether 
the stock purchased by the corporation that issued it, becomes exinct, 
or is held subject to he re-issued. It is enough to know that the cor­
poration, as purchaser of it.; own "tock. does not afford to creditors the 
security intended." 

The later case of :\Iorgan v. Lewis. 4G 0. S., 1, does not overrule 1i1e previous 
case, although it decides the question differently under a different set of circum­
stances, and on page 6 the court say: 

"\Ve have no disposition to call in question the general and well 
recognized principle that a corporation cann()t buy its own stock. It is 
conceded that this principle proceeds upon a want of power rather than 
upon any express prohibition in its charter. \Vith this general principle 
conceded, howe\·er, the right of a corporation to take its own stock in 
satisfaction of a debt due it ha~ long been recognized in this state." 
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And on ·page 8: 

''It is apparent from the foregoing that no inflexible rule has been 
recognized by this court, that a corporation may not in any case nor for 
any purpose receive its own stock. On the contrary, the way is left open 
ior the application of exceptions to the general rule in proper cases." 

To further emphasize this rule in Ohio, the legislature by a recent act has 
authorized the purchase by corporations of stocks in other companies under cer­
tain conditions, thereby implying by negation at least, the lack of authority to deal 
in its own stock. 

It is therefore settled in this state, for the· present at least, that a corpora­
tion cannot, except in exceptional cases, where authority is granted either ex­
pressly or impliedly in its charter, or where the reason is plain and the trans­
actions inure to the benefit of the corporation, become the owner of its own cap­
ital stock. 

It is my opinion tl~at for the purposes of collection of Willis taxes no retire­
ment or reduction of "outstanding" stock should be permitted except by the re­
duction of autlzm-ized capital stock as provided in section 3264 R. S. 

Very truly _yours, 
wADE H. ELLIS, 

Attorney General. 

Al:TO:MOBILE LICENSE LAW INVALID. 

May 5th, 1906. 

Han. Lewis C. La:ylin, Secretary of State, Columbus, Ohio. 

DEAR Sm: -In answer to your recent inquiry relating to the act entitled: 
"An Act to compel owners and operators of motor vehicles to register with the 
Secretary of State,'' passed April 2nd, 1906, I beg to advise you as follows: 

This act is substantially a copy of the X ew York law of 1904, with some 
changes that add to the ambiguity of the law from which it is copied. These 
adued ambiguities arise from a change in the sectional numberings. Sections 3 
and 9, and all inclusive, were in the New York Ia w part of the same section as 
Section 2 in the Ohio law. For instance, Section 9 of the Ohio law is subdivision 
8 of Section ~ of th.e New York law, but while the sectional number is changed 
the language remains the samr When, therefore, what is Section 9 in the Ohio 
law, makes illegal a certain violation of "this section" it does not make anything 
illegal because there is nothing required by ''this section," while in the New York 
law "this section'' inclt!ded i11ter alia, the provisions of Section 2 of the Ohio law. 

Section 2 of the Ohio law provides that a license sha!J be taken out by certain 
owners of motor vehicles, but there seems to be no prohibition of the use of 
such vehicles when unlicensed. It seems to have been the intention of the Gen­
eral Assembly to prohibit the use and operation of unlicensed vehicles, but the 
failure of Section 9 of the law to accomplish that end leaves the state with no 
penalty ·against those who do not take out such license. It might be argued, 
however, that in as much as Section 2 imposes a duty, one not performing the 
same might be punished under Section 28 reading, "the violation of any other 
provisions of this act shall be punished," etc. If such construction should be 
sustained, it would be because the purpose of the act were to impose a tax upon 
the ownership of the vehicle and not to regulate the use of public highways, and 
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such a tax could not be sustained under our constitution. The act has many other 
similar defects of form that need not be noticed here in view of more fundamental 
difficulties. 

\Vhatever the act might have meant, had the New York law been followed 
in sectional numbering, the practical elimination of Section !) removes all doubt 
as to the construction of Section 2. By this section licenses are required to be 
issued only to persons "hereafter acquiring" a motor vehicle. By its express 
terms, one owning a vehicle prior to the passage of the law is not bound to se­
cure a license unless he thereafter acquires another such vehicle, in which case 
he must take a license for both vehicles by him owned. It seems to me that 
this too clearly violates the constitutional requir~ments of uniform operation of 
the statute and the guaranty of the equal protection of the Jaws to require cita­
tion of authorities. 

The Secretary of State is charged with the duty of issuing licenses, keeping 
records, furnishing tags, etc., but rio means are furnished him for securing the 
required equipment. He can pay for the necessary facilities out of the proceeds of 
the licenses, but he cannot collect the licenses until he has the facilities and he is · 
prohibited from buying same without the necessary funds under section (17 -1) 
Bates' Revised Statutes. 

The various se-ctions of the act are interdependent, and it cannot be pre­
sumed that any of them would have been prtssed without the passage of the other, 
and the failure of one of them IT)eans the failure of all. 

Further than this, it is quite doubtful whether the state has a right to require 
municipal corporations to maintain streets and regulate the use thereof as to all 
other classes of transportation, and as to one class, grant exdusive rights and 
privileges, removed from municipal control or regulation. 

I, therefore, advise that you neither incur any further -liability nor take any 
other official action under this statute until a construction of it is secured or the 
question of its validity determined by some court of competent jurisdiction. 

Very truly yours, 
WADE H. ELLIS, 

Attorney Geuera/. 

TRL'ST CO}fP.-\XY-FOREIGX-\\'HAT IS "DOIXG BUSI:\'ESS" IN OHIO. 

Trust company of another state, accepting trust in said state involving real 
estate situated in Ohio, need not obtain authority to do business in Ohio. 

::\1ay 4th, 1906. 
Ho;z. Lc~,·is C. Layliu, Sccrcta;·y of State, Colzmznus, 0/zio. 

DEAR SIR:- In answer to the inquiry made by }lessrs. \Vhite & Case of Xew 
York in their letter addressed to you under date of the 1st inst., which you 
have submitted to me for my views thereon, I beg to say that if a trust company 
in the state of X ew York accepts in that state a trust which embraces real estate 
in the state of Ohio, I do not deem it to be necessary that such trust company 
take out authority to transact business within this state, because the acceptance 
of such trust would' not be, in my opinion, doing business within this state. 

Very truly yours, 

6 ATTY GE)o;. 

wADE H. ELLIS, 

Attorl!ey General. 
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PHYSICIANS' DEFENSE CO~-IPANY ~IAY XOT BE AD:\IITTED TO DO 
BUSINESS IN OHIO UNDJ!R MODIFIED CONTRACT. 

May 11th, 1906. 
Han. Lewis C. Lay/in, Secretary of State, Columbus, Ohio. 

DEAR SrR:- The proposed form of contract of the Physicians' Defense Com­
:pany of Ft. Wayne, Indiana, together with its application for authority to carry 
on business in the state of Ohio, and a copy of its charter as issued to it oy the 
:state of Indiana, have received my consideration. Y 9u desire a written opinion 
-thereon relative to the right of this company to do and engage in its business within 
this state in view of the opinion of the Supreme Court of Ohio in the case of 
State ex rei. Physicians' Defense Company v. Laylin, 73 0. S., 90. 

This same company on the 20th day of June, 1904, brought suit in mandamus 
in the court of common pleas of Franklin county, Ohio, against yourself as Sec­
retary of State, to compel you to issue. and deliver to it, agreeable to the pro­
visions of Section 148d of the Revised Statutes, a certificate authorizing it to 
transact business in the State of Ohio as a foreign corporation. After trial had 
in the court of common pleas and the circuit court of this county, the case reached 
the supreme court on error and the writ prayed for by the relator, the Physicians' 
Defense Company, was refused by that court, the court holding that a foreign 
corporation created for the purpose of engaging in and carrying on the business 
of defending physicians and surgeons against civil ~rosecutions for malpractice in 
the manner and by the means which obtained with the relator company is not 
entitled to have or receive from the Secretary of State a certificate authorizing it 
to transact such business in this state for the reason that the business proposed 
is professional business, and as such is prohibited to corporations by section 3235 
of the Revised Statutes of Ohio. 

This woul@ seem to fully answer the application now made by this same 
company, but it is contended that the contract proposed to be written and the 
powers sought to be exercised within the state of Ohio have been altered so as 
to remove the objectionable features criticised by the Supreme Court in the case 
cited, and further the company urges that the Circuit Court, in the case of the 
State of Ohio ex rei. Bankers' Indentification Company v. Laylin, Secretary of 
State, in the form of contract proposed to be entered into by the Bankers' Iden­
tification Company, obviated the criticism of "engaging in professional business," 
and that the Physicians'. Defense Company in the application now made has fol­
lowed the methods adopted by the Bankers' Identification Company and therefore 
is not subject to the criticism made by the Supreme Court, and for which reason 
the S11preme Court denied the prayer of such company for a certificate author­
izing it to transact its business within this state. These claims of the company 
necessitate an examination of the opinion rendered by the Circuit Court in the 
case referred to, and also the change of purposes of the corporation which it is pro­
posed to carry out within this state. 

· The opinion expressed by the Circuit Court was upon an application of tho 
Bankers' Identification Company to file an amendment to its articles of incor­
poration as provided by section 3238a R. S., at'ld did not arise in any action chal­
lenging the right of such company to do or carry on its business within the 
state. In that case it was conceded by the Attorney General that in an action in 
mandamus to require the Secretary of State to file amendments to its articles of 
incorporation, duly adopted as provided in the procedure contained !n Section 
3238a R. S., the right of the company could not be challenged to do business under 
its original charter, and the company could require such amendments to its ar-
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·ticles to be filed in the office of the Secretary of State, and that in case of that 
officer's refusal so to do, mandamus was the proper remedy to compel him so to do. 

The questivn~ presented by this application of the Physicians' Defense Com­
pany were not involved in that action, and therefore it should not be considered 
as a precedent to in any way modify what ha• been said by the Supreme Court 
7'elative to this company. That court said (73 0. S., 99-100): 

"The services necessary to be rendered by the company in the carry­
ing out and performance of its said contract, being such, as in this state, 
may only be performed by a member of the legal profession, an attor­
ney at law, who shall have been first duly authorized and licensed to per­
form the same, are prof,ssionfll services, and a business which in its 
t:onduct or transaction requires and permits only that character of ser­
vice, is essentially and certainly, a professional business. .,, * * 

"The agents to be employed, <41! and must be, attorneys at law, 
and by the express terms of its contract they are to be employed and 
paid by the corporation. \Nhile, therefore, the services rendered by the 
persons thus employed are rendered• to, and in defense of, the 'contract 
holder, they nevertheless are rendered for, and in legal contemplation 
are performed by, the corporation itself. If tliis be not the engaging 
in or carrying on of professional business, then it would be difficult 
to conceive how professional business could be engaged in or carried on 
by a corl'Joration. \Ve are of the opinion that the business proposed is 
professional business, and may not therefore be transacted or carried on 
by a corporation in the state of Ohio because of the prohibitive provisions 
of Section 3235, Revised Statutes." 

N'ow, do the provisions contained in the company's charter remain subject 
·to the criticism vhat its business is professional? I quote from Article II of its 
·cCharter: 

· "The proposed plan of doing business is as follows: The associa­
tion will issue to physicians and surgeon~ for stated and agreed com­
pensation contracts by which it will undertake and agree to defend 
the holder of the contract at its own expense against any action 
brought against him for damages for alleged malpractice in relation to, 
or connection with services performed, or which should have been per­
formed within the time covered by the contract. But the association 
will not in any defense contract issued by it assume, or agree to as­
sume or pay any judgment for damages for malpractice rendered against 
the holder of such contract.'' 

The purpose of the corporation, as recited in the application blank, made to 
you as secretary of state, are as follows: 

"The business or objects of the corporation which it is engaged 
in carrying on or which it proposes to engage in or carry on in the 
state of Ohio, is to ai<!l the medical profession in the practice of medicine 
and surgery by compensating atl!orneys and other persons employed by 
and rendering services to physicians and surgeons in the, defense of civil 
prosecutions for malpractice." 

The counsel for the company claim that because the attorneys are not to 
be employed by the association, but that the employm~t thereof is to be left 
to the physician or surgeon holdi~ a contract with the company, hence such 
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provision has removed the cntJcJsm made by the court. The corporate articles­
provide that "it," the company, will undertake and agree to defend the holder of the· 
contract, and the purposes, as recited in the objects of the corporation, contain 
the provision that the company shall pay the attorney so employed. 

The Supreme Court on page 100 supra seems to have as severely criticised 
the payment by the corporation, as the employment. In other words, the scheme 
of the business of assuming to defend malpractice cases and to be responsible 
for the compensation of the attorneys enga'ged, is condemned by the court as being 
a professional business and inhibited by Section 3235, R. S. 

I am of the opinion that the objections enter·ed by the Supreme Court to·. 
this scheme have not been removed by the proposed change of plan now presented 
by this company, and that the scheme is still obnoxious to the criticisms then· 
made, and that in view of that authority you should not issue to such company­
a certificate of authority to carry on such business within the state of Ohio. 

I herewith return to you the papers transmitted t0 me. 
Very truly yours, 

\VADE H. ELLIS, 
Attorney GeJteral. 

CORPORATIOl'\S- PRIVATE- A1IOUNT OF CAPITAL STOCK RE­
QUIRED TO BE SUBSCRIBED BEFORE ENGAGING IN 

BUSINESS. 

Corporation cannot avoid requirement of Section 3244 R. S., that ten per cent. 
of its capital stock must be subscribed before engaging in business, by "increas­
ing" its authorized capital stock: ten per cent. of the total authorized capital stock 
after such increase must be subscribed. 

May 14th, 1906. 
Hou. Le·wis C. Lay/in, Secretary of State, Columbus, Ohio. 

DEAR Sm: - \Vith th~ report for 1906, and check for $10.00 of the Central' 
Elevator Company, of . Cleveland, you submit the following statement of facts 
upon which you desire the opinion of this department: 

The Central Elevator Company was organized with an authorized 
capital stock of $5,000. On September 7th, 1905, the company filed a 
certificate of increase to $500,000. The report submitted shows that no 
part of the increase has been subscribed and the company has not now 
ten per cent. of its authorized capital stock subscribed. 

Query: Should the company be obliged to have subscribed a sufficient ad­
ditional amount to make t~n per cent. of its present authorized capital and file a 
c~tificate to that effect in your office? 

The certificate of September 7th, 1905, was by authority of Section 3263, R. S. 

"A corporation for profit, after its original stock is fully sub­
scribed for, and an installment of ten per cent. on each share of stock 
has been paid in, * * * may increase its capital stock * * * and 
a certificate of such action by the corporation shall be filed with the 
escretary of state." 

Section 3242 of .title II, chapter 2, providing for the creation and regu­
lation of corporations, provides that the persons named in the articles of in-
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•corporation shall order books to be opened for subscriptions to the capital stock, 
.and Section 3244 stipulates that "as soon as tm Per ceut. of the capital stock is 
subscribed" the subscribers of the articles of incorporation shall so certify in 
writing to the secretary of state and thereupon shall give notice to the stock­
holders to meet for the purpose of choosing directors. 

Read together, these sections make it imperative that persons desiring to be­
come a body corporate shall certify to the secretary of state that ten per cent of the 
authorized capital stock has been subscribed before a legal board of directors 
may be chosen. 

A statute must be understood to contain by implication, if not by express 
terms, all such provisions as may be necessary to effectuate its objects and purposes, 
-or to make effective the rights, powers, privileges or jurisdiction which it grants, 
and also all such collateral and subsidiary consequences as may be fairly and 
logically inferred from its terms. (Black's Interpretation of Law, p. 62.) 

To say that this corporation, through the means provided for an increase 
of capital stock, might carry on its business under a charter and an amendment 
thereto authorizing a total capital stock of $500,000, only one per cent. of which 
is subscribed, would be to nullify the provisions of sections 3242 and 3244. It 

. is a principle of law that whatever may not be done directly, may not be done 
-indirectly, and consideration of the foregoing sections plainly indicates that the 
-intent of the legislature was to provide that all corporations organized in Ohio 
must have ten per cent of their capital stock subscribed and a certificate to that 
-effect filed with the secretary of state, before exercising the powers granted by 
its charters. 

Our courts held in State ex rei. v. Insurance Co., 49 0. S., 440: 

"The making and filing for -the purpose of profit, of articles of 
incorporation in the office of the secretary of state, do not make an 
incorporated company; such articles are simply authority to do so. No 
company exists within the meaning of the statute until the requisite 
stock has been subscribed and paid in and the directors chosen." 

It is my opinion that where the original authorized capital is less than ten 
-per cent. of the total authorized capital after the increas~ is made, a certificate 
should be required that ten per cent. of the total authorized capital has been 
subscribed, before the corporation can assume to act under the authority of the 
increase. 

In the case before us I advise the submission to The Central Elevator Com­
pany of the gist of this opinion and the requirement from it of the proper cer­
tificates. The Company then would be obliged to show in their 1906 report at 
1east $50,000 subscribed capital stock. 

I return herewith the report and check submitted by you. 
Very truly yours, 

wADE H. ELLIS, 

Attor11ey General. 

BOND- OF E:\1PLOYE OF AD:\HNISTRA TIVE BOARD. 

Two bonds filed by superintendent of Ohio state reformatory cumulative. 

May 15th, 1906. 
Ron. Lewis C. La}•lin, Secretary of State, Columbus, Ohio. 

DEAR SIR:- Pursuant to your request I have examined the two bonds 
heretofore filed with you by ]. A. Leonard as superintendent of the Ohio State 
Reformatory. 
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It appears that Mr. Leonard was elected superintendent of that institu­
tion under Section (7388-20) Bates' R. S., to "hold his office during the pleasure­
of the board." upon qualification he filed a bond required by the succeeding sec­
tiOiil with personal sureties. Later on he filed another bond, also complying with the­
governing section with a surety company as surety thereon. Each of these bonds. 
recognizes that the term of Mr. Leonard is indefinite and each bond runs for an 
indefinite period. I beg to advise you fhat under these circumstances the second. 
bond is cumulative to the first and they are both valid and subsisting obligations. 
No method is provided by statute for. a sure"ty to be released from this boBcl 
and no such release can be had during the official term for which such bond is­
given. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

REGISTRATION- QUADRENNIAL. 

Amendment of Sections 2926a and 2926h, R. S., relating to registration i~ 
presidential years, and changing minimum population of cities in which such reg­
istration required from 14,000 to 11,800, does not make it necessary that such­
registration should be had in cities having population of between '1.1,800 and 14,000.­
until date of next succeeding presidential election. 

May 17th, 1906. 

Han. Lewis C. Lay/in, Secretary of State, Columbus, Ohio. 
DEAR SIR: - Pursuant to your request I have examined the recent act of 

the General Assembly, 98 0. L., 212, amending Sections 2629a and 2629h of the 
Revised Statutes of Ohio, relating to registration of electors. 

Section 2629a, as amended in 1904, required registration in cities of four­
teen thousand population and over and inter alia, provided: 

"No person shall be deemed or held to have acfij.uired a legal resi­
dence in any ward or election precinct in any such city, for the purpose 
of voting therein at any election, general or special, nor shall he be 
admitted to vote at any election therein unless he shall have caused 
himself to be registered as an elector in such ward or precinct in the 
manner and at the time hereinafter required." · 

This language remains in the section as amended in 1906. ' 
Does this language require registration this year in a city having a popula­

tion sufficient to bring it within the act of 1906, but not within the act of 1904 ?" 
The language quoted might seem to limit the right of suffrage to those wh<>­
comply therewith. The right of suffrage, however, is given and defined by the­
Constitution, and registration laws are sustained only so far as they reasonably 
and impartially regulate the exercise thereof. 

Daggett v. Hudson, 43 0. S., 548. 

The manner and time of the registration referred to by Section 2926a iS> 
found in Sed ion 2926h and so far as pertinent is as follows : 

"In all cities which now or hereafter may have a population of eleven 
thousand eight hundred and less than one hundred thousand, a general 
registration for all the electors therein shall only be had at each and 
every presidential election, at the times and upon the days hereinbefore 
specified." 
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\Vhen by the amendment of 1904 the General Assembly made all cities of 
fourteen thousand population subject to the provisions of the registration laws 
and limited the exercise of the right of suffrage to registered electors the language 
quoted from Section 2926a was reasonable because the statute provided for a 
general registration during that year, tha't being a presidential year. The same 
language in the same section, as re-enacted in 1906, however, would seem to de­
prive an elector of a vote unless he had registered "in such ward or precinct in 
the manner and at the time hereinafter required," that is, unless he had regis­
tered in a presidential year. So literal a construction of this language is there­
fore out of the question. It would not be a regulation but a prevention of the 
exercise of the right of suffrage. 

I am of the opinion, therefore, that no registration is required of the electors 
in the cities affected until 190g. 

\Vhile no machinery is provided in the several cities for registration until 
the next presidential year, the cities are nevertheless, registration cities for all 
other purposes provided for by law. The deput) state supervisors of elections 
have power to locate voting places in new precincts and where the council of 
one of the cities has provided for a special election for the submission of a 
proposition to authorize the issuance of bonds "at the regular voting places" 
the election should be held at such places as have been designated by the deputy 
state supervisors. 

Very truly yours, 
wADE H. ELLIS, 

Attomey General. 

BOND- OF EMPLOYE OF ADMINISTRATIVE BOARD. 

Officer chosen for indefinte term by administrative board must file new bond 
upon re-election ; supplementary to opinion of :\·fay 15. 

May 18th, 1906. 

H01t. Lewis C. Lay/in, Secretary of State, Columbus, Ohio. 

DEAR SIR:- Since rendering you an opinion on :\fay 15th, 1906, in the mat­
ter of the bonds of ]. A. Leonard, superintendent of the Ohio State Reformatory, 
I am advised that since the filing of these bonds Dr. Leonard has been re-elected 
by the board of managers of that institution and that he has accepted such re­
election and qualified thereunder. This, in my opinion, releases the sureties upon 
the old bond and requires Dr. Leonard to file a new bond. 

Very truly yours, 
wADE H. ELLIS, 

Attorney Ge11eral. 

CORPORATION-PRIVATE- INCREASE OF PREFERRED STOCK. 

:\Iethod by whid! preferred stock of private corporation may be increased. 

May 2!l, 1906. 
Ho~. LEwis C. L.\YLI~, Secretary of State, Columbus, Ohio. 

DEAR SIR:- \Vith the enclosed communication from Hon. Rufus B. Smith 
you inquire whether a corporation which has an issue of preferred stock, all of 
which has been taken and paid for, can in any way provide for an additional 
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issue of preferred stock without securing the consent of all of the present pre­
ferred stockholders, the charter providing that the preferred stockholders shall 
not have the right to vote? 

Section 3235a provides inter alia: 

"At no time shall the amount of preferred stock exceed two thirds 
of the actual capital paid in in cash or property." 

Subject to this limitation a corporation may, under authority of Section 3263 
"upon the assent in writing of three fourths in number of the stockholders of any 
corporation representing at least three-fourths of its capital stock", increase its 
capital by issuing and disposing of preferred stock. A certificate of such action 
shall be filed with the Secretary of State as provided in Section 3262. 

Very truly yours, 
WADE H. ELLIS, 

Attorney General. 

FUNERAL BENEFIT ASSOCIATIONS- FOREIGN. 

Burial League of the United States, a foreign funeral benefit association, 
must comply with insurance laws of Ohio before admission to do business within 
state. 

June 1, 1906. 

HaN. LEWIS C. LAYLIN, Secretary of State, Columbus, Ohio. 

DEAR SIR:- I beg to acknowledge the receipt of your letter of the 23d inst., 
with documents accompanying the same presented to you by the Burial League of 
the Upited States, which company has applied to your department for permission 
to qualify. as a foreign corporation to do and carry on its business within the 
State of Ohio, pursuant to Sections 148c and 148d of the Revised Statutes. 

In answer to your request for an opinion as to whether such association or 
corporation may be authorized to transact business in this state, by favor . of 

. the sections of the Revised Statutes cited, I refer you to the opinion of this 
department, given you under date of July 1st, 1904, relating to this same corpo­
ration in which I then expressed the opinion that the contract proposed to be 
written within the State of 'Ohio by such corporation, substantially amounted to 
insurance, and is forbidden by Section 289 of the Revised Statutes, unless such 
company qualifies to engage in such business as required by the statutes governing 
insurance companies. 

This corporation is evidently of the opinion that the provisions of the act 
of March 31st, 1904 (97 0. L. 61) exempt it from the operation of the insurance 
laws of the state. The amendment referred to, so far as it is pertinent to this 
question, 1s as follows: 

"Nor shall such sections, nor any other laws relating to insurance 
companies apply to any association formed for the exclusive purpose of 
providing for the payment of the funeral expenses of the members of such 
associations by assessments upon such members, when the amount of 
such payments on account of any one member does not exceed the sum 
of $100, and when the membership of such association is limited to the 
county in which such association is organized." 
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That amendment, as is evident, only applies to domestic associations, and not 
to foreign. associations or corporations. 

There is no reason apparent to me why the opinion of July 1st, 1904, should 
not be adhered to. 

Very truly yours, 
\VADE H. ELLIS, 

Attorney General. 

ARTICLES OF INCORPORATION OF METROPOLITAN FUNERAL AND 
BlJRIAL ASSOCIATIOX. 

Articles of incorporation of domestic funeral benefit association must indicate 
that payments of any one member shall not exceed $100, and that membership 
thereof is confined to county. 

June 6, 1906. 

HaN. LEWIS C. LAYLIN, Seo·etary of State, Columbus, Ohio. 

DEAR SIR:- I am in receipt of your letter enclosing articles of incorporation 
of The Metropolitan Funeral and Burial Association Company to be located at 
Cincinnati, Ohio, concerning which you desire an opinion of this department as 
to whether the same should be filed by you in your dllpartme.nt as required by 
the statutes governing your duties as to the filing of articles of domestic cor­
porations. 

I have compared the purpose of this department as set forth in its articles 
with the requirements of the act of ~1arch 31st, 1904 (97 0. L. 61), which, so far 
as it is pertinent to the question here presented, is as follows: 

"Nor shall such sections, nor any other laws relating to insurance 
companies apply to any association formed for the exclusive purpose 
of providing for the payment of the funeral expenses of tht: members 

.of such association by assessments upon such members, when the amount 
of such payments on account of any one member does not exceed the sum 
of $100.00, and when the membership ,of such association is limited to 
the county in which such association is organized." 

The purpose as defined in the articles of incorporation submitted is as follows: 

"Said corporation is foriTied for the purpose of providing a suitable 
burial for persons desiring to procure the advantllges thereof; said com­
pany furnishing everything incident thereto, under a contract with some 
undertaker, pursuant to a contract made with said persons in their life­
times, who agree to comply with all the terms and conditions of the con­
stitution and by-laws of said company." 

It will ee observed by comparing the purpose of this association with the pro­
visions of the act referred to that it does not incorporate therein the requirements 
of such act, to-wit: the limitation upon the amount of the payment, also limiting the 
membership thereof to the county in which the association is organized. For 
the reason that it does not so provide, I return these articles of incorporation not 
approved and advise that the same be not filed by you. 

Very truly yours, 
\VADE H. ELLIS, 

Attorney General. 
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ARTICLES OF INCORPORATION OF CLYDE SAVINGS BANK AND 
TRUST COMPANY. 

J unc 6, 190~. 

HoN. LEWIS C. LAYLIN, Secretary of State, Columbus, Ohio. 
DEAR SIR: -Acknowledging the receipt of articles of incorporation of The 

Clyde Savings Bank and Trust Company that you have transmitted to this de­
partment for approval I beg to say I cannot approve the same as the corporation 
hereby sought to be created seeks, by its articles, to assume the powers of a 
savings and loan association, together with certain powers of safe deposit and 
trust companies. This cannot be done by a corporation with a capital stock of 
but $60,000. 

Section 3821gg R. S. provides that such powers cannot be exercised by a 
corporation unless it has a minimum capital of $200,000. 

I refer you to the opinion of this department under date of October 30th, 1905. 
Very truly yours, 

WADE H. ELLIS, 
Attorney General. 

UNITED INVESTORS COMPANY OF NEW YORK MAY NOT ENGAGE 
IN BUSINESS IN OHIO. 

June 11, 1906. 

HoN. LEWIS C. LAYLIN, Secretary of State, Columbus, Ohio. 
DEAR SIR:- Acknowledging the receipt of yours of the 7th inst., enclosing 

inquiry from the Loomis-Woodward Company as to the legality of the business 
proposed to be engaged in within the State of Ohio by the United Investors Com­
pany of New York, I beg to say in answer thereto that the business done by 
this company, as shown on pages 7 to 13 of the circular matter which accompanies 
your letter, is in violation of the act of the General Assembly of the State of Ohio 
found in 93 0. L., 146, and otherwise designated as Sections (4427-1) to (4427-12) 
R. S. It therefore follows that the same cannot legally qualify to carry on such 
business within this state. 

I return to you the circular matter referred to, together with the letter of 
the Loomis-Woodward Company addressed to you under date of June 5th, 1906. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

CORPORATIONS- BANKING POWERS OF. 

Banking corporation has no power to purchase its own stock save for debt. 

June 18, 1906. 
HoN. LEWIS C. LAYLIN, Secretary of State, Columbus, Ohio. 

DEAR SIR:- By your request the American Savings Bank Company of Toledo, 
Ohio, submitted to this department its report for 1906 and check for $50.00, 
with the following statement of facts: 
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"Originally $100,000.00 capital stock was subscribed, issued and ont­
standing with one-half ($50.00 per share) paid in, being $50,000.00 paid 
in; and we have always paid $100.00 annual fees, but now it is different. 
Jan. 10, 1905, at our annual meeting of stockholders a resolution was 
passed to put our stock on a par basis and to give each stockholder the 
right and option to either pay in $50.00 per share or surrender his or 
her certificate with 50% paid in and receive therefor, a certificate for 
half the number of shares with 100% paid in and as it now stands we 
have 500 shares issued and outstanding of $100 each, making $50,000.00 
paid. in capital. The old certificates have all been surrendered to, and 
accepted by, the company and in their place have been issued certificates 
in the amount of $50,000.00, which is now the issued and outstanding 
capital stock of this company and is the only stock subscribed for." 

The question of the purGhase of its own stock by a manufacturing company 
was discussed in my opinion of :\-lay 3d, 1906, and it was there held that a cor­
poration organized ~pder our laws for manufacturing purposes could not pur­
chase shares of its own stock and thereby reduce its outstanding capital. T.he 
only difference existing between the question there submitted and the one arising 
under the above statement of facts is that the American Savings Bank Company 
is a banking company doing a general banking business. 

Section (3821-71) provides among other things: 

"No banking company shall be the holder or purchaser of any por­
tion of its capital stock * * * unless such purchase shall be necessary 
to prevent loss upon a debt previously contracted in good faith, etc." 

This is the legislative expression of the general law on this subject and it 
only remains to be determined whether the above facts constitute, in effect, a 
purchase of outstanding stock. When the above corporation showed $100,000.00 
of subscribed and issued capital stock each one of its subscribers was personally 
liable for $50.00 more per share than he had paid in. The full amount of 
$100,000.00 was not only subscribed for but was issued, the transaction in reality 
being a sale of shares of stock for one-half their face value. 

In my opinion any means which this com).3any may have adopted to relieve its 
subscribers from their additional liability, thereby effecting a redemption of a 
portion of its capital stCJ4<., was without authority or law and void as to creditors 
or other interested parties. 

The law of Ohio prescribes but one way (Sec. 3264) for the reduction of 
capital stock, and the opinion of May 3d that no reduction of issued and out­
standing capital may be made unless by a reduction of authorized capital may be 
followed in this case. 

Very truly yours, 
WADE H. ELLIS, 

Attorney Ge11eral. 

WILLIS LAW- APPLICATIOX OF, TO BAXKRUPT CORPORATION. 

Corporation not liable for \Villis law tax becoming due after filing of petition 
in bankruptcy. 

June 18, 1906. 
HoN. LEWIS C. LAYLIN, Secretary of State, Columbus, Ohio. 

DEAR SIR:- Your letter of June 14th enclosing communication of Ross W. 
Funck, trustee in bankruptcy of the \Vooster Shale Brick Clay Company makes 
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inquiry as to whether said corporation havtng been declared a bankrupt February 
20th, 1906, should pay the taxes due under the Willis law in May, 1906. 

· In the case of the First National Bank v. Aultman, Miller & Co., (opinion 
by Doyle, Referee) 12 A. B. R., 12, it was held: 

"Where a state franchise tax does not become a charge against a 
corporation until after a petition in bankruptcy "is filed against it, the 
trustee should not be ordered to pay the same as a tax." · 

This opinion has been followed by this department whenever the question 
has been submitted. The only duty resting upon the trustees in bankruptcy, in 
such case, is that imposed by Section 8 of the Willis law, requiring that a certi­
ficate of the clerk of the court should be filed with the Secretary of State to the 
effect that said corporation has been declared a bankrupt and that its affairs 
are in process of liquidation. For the filing of this certificate the Secretary of 
State should collect from said trustee the sum of $5.00 which should be taxed as 
costs in the proceeding and which shall have the same priority as other costs. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

CORPORATIONS- BANKING-CAPITAL STOCK OF. 

State bank may not do business with less than $15,000 subscribed capital stock. 

June 20, 1906. 

HoN. LEWIS C. LAYLIN, Secretary of State, Columbus, Ohio. 

DEAR SIR: -You haYe submitted the report for 1906 of The Ohio State 
Bank Company of Liberty Center, Ohio, with the information that the same is a 
state bank organized under the laws of Ohio. It appears from answer to question 
6 of said report that the company has only $10,000 of subscribed capital. 

Section (3821-66) R. S., prohibits the organization of a state bank with an 
authorized capital of less than $25,000; Section (3821-6i) provides that at least 60% 
of the entire capital stock must be subscribed before said banking company may be 
engaged in business and Section (3821-68) that upon satisfactory eYidence furnished 
to the Auditor, Governor and Secretary of State, that the preYious. sections have 
been complied with, a certificate shall be issued by your department to that effect. 

I suggest the return of the report and the requirement from said company of 
of the evidence indicated. 

Very truly yours, 
WADE H. ELLIS, 

Attorney Geuera/. 

ELECTIONS- BOARD OF DEPUTY STATE SlJPERVISORS AND IN­
SPECTORS OF- POWER OF DEPUTY CLERK. 

Deputy clerk of board of deputy state superYisors and inspectors of elections 
has power to administer oaths to election officers. 

June 20, 1906. 
HoN. LEWIS C. LAYLIX, Secretary of State, Columbus, Ohio. 

In response to yours of June 16th, 1906, I beg to advise you that where the 
law provides for a deputy mncer sush deputy may perform all and singular the 
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duties of his principal. Section 111, R. S. The law provides for a Deputy Clerk 
of the Board of Supen·isors and Inspector~ of Elections, and. in my opinion, 
such deputy has power to administer oaths to election officers as provided by 
Sections (~!J66-u), (2966-7) and 2926e of the Revised Statutes. 

Very truly yours, 
\YADE H. ELLIS, 

Attorney General. 

Fl:XERAL BEXEFIT ASSOCI.-\ TIOX- DO ::'liES TIC. 

Articles of incorporation of domestic funeral benefit association must indicate 
membership thereof is confined to county. 

June 21l, 1901J. 

HoN. LEWIS C. LAYLIX, SecretarJ,' of State, Columbus, Ohio. 

DEAR SIR:- I return herewith articles of incorporation of The National Gold 
Bond Burial Company, advising you that the same does not comply with the 
provisions of the act of :May 21st, 19lH, (97 0. L., 61), which act was an amend­
ment to the ex,isting Jaw governing such associations and exempting them from 
the operation of the laws governing insurance companies within the state. 

The provisions to which I especially refer are as follows: 

"Nor shall such section, nor any other laws relating to insurance · 
companies apply to any association formed for the exclusive p•trpose of 
providing for the payment of the funeral expenses of the members of 
such associations by assessments upon such members, when the amount 
of such payments on account of any one member does not exceed the 
sum of $100, and when the membership of such association is limited to 
the cowl(\' in which such assJciatioll is organi.=ed." 

The third paragraph of the articl .. , of incorporation of this cOm1pauy should 
recite that the membership of the association is proposed to be limited to the 
county (Hamilton) in which the association is organized. 

For these reasons I herewith return the same without my approval. 
Very truly yours, 

\VADE H. ELLIS. 

A ttomcy General. 

RAILROAD C0::\1::\IISSIOX- OFFICE SCPPLIES OF. 

Office supplies of railroad commis,ion must he furnished hy secretary of 
state. 

August 3, lflOIJ. 

Hox. LEWIS C. LAYLIN, Secretary of State, Columbus, Ohio. 

DEAR SIR:- In response to your requc;,t of the :2d in st., I ha\·e examined the 
act creating the Railroad Commission, (98 Ohio Laws. 3!2), and observe that it 
apparently contemplates the Adjutant General shall furnish it with such office 
supplies as may be needed. Comparison of the act with the \Visconsin law, from 
which the Ohio statute was almost literally taken, shows that the Adjutant General 
is substituted only for an officer who has no place in the Ohio laws, and who 
appears, under the laws of \Visconsin, to have control not only of the State House 
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but of supplies. The conclusion I have reached is that the Adjutant General has 
only such powers, under this particular act, as are generally conferred upon him 
by law and has, therefore, nothing to do with stationery and similar supplies 
needed by the Commission. Sections 137 and 138 of the Revised Statutes of Ohio 
giv~ the Secretary of State authority to provide stationery "and. other articles as 
may be necessary" to state officers. The Railroad Commission and its officers are, 
in my opinion. such state officers and entitled to all the privileges of this section. 

Very truly yours, 
WADE H. ELLIS, 

Attorney General. 

TOWNSHIP TRUSTEES- VACANCY IN OFFICE OF. 

Vacancy in office of township trustee must be filled by appointment by justice 
of the peace whose last commission bears the earliest date; Section 1452 R. S. 
construed. 

August 8, 1906. 

HoN. LEWIS C. LAYLI!", Secretary of StBte, Columbus, Ohio. 

DEAR SIR: -I am in receipt of your request for an opinion of the proper 
construction of Section 1452 of the Revised Statutes. It appears from your in<:J,uiry 
that a vacancy exists in the office of township trustee; that both justices of the 
peace were elected at different times prior to 1904, and both elected for the terms 
now being served in the fall of 1904. The section mentioned authorizes a vacancy 
in the office of township trustee to be filled by appointment by that justice 
"holding the oldest commission." In my opinion this does not refer to a com­
mission earlier than the one under ~h the justice is now holding and it is 
entirely immaterial as to what the terms were served or commissions held by 
either jt'Stice prior to the current term. Both of them seem to have been last 
elected i:1 1904. They may have been commissioned at different times, however. 
If so .the township clerk should ascertain which commission bears the earlier 
date and notify the holder thereof to make the appointment. If both commissions 
bear the same date the justice "oldest in years" should make the appointment. 

Yoyrs very truly, 
\V. H. MILLER, 

Ass't Attorne:v General. 

ELECTIONS-PRIMARY-APPLICATION FOR, BY COUNTY EXECU­
TIVE COMMITTEE OF POLITICAL PARTY. 

It is the duty of state supervisor of elections and board of deputy state 
supervisors of elections to recognize in all matters in which it is authorized to 
act the county executive committee of a political party designated by state central 
committee of such party as the rightful committee; board of deputy state super­
visors of elections has no authority to conduct county primary election at expense 
of county upon a!"plication of county executive committee other than that desig­
nated as the rightful commitee by the state central committee of such party. 

August 27, 1906. 

HoN. LEWIS C. LAYLIS, Secretary of State, Columbus, Ohio. 

DEAR SIR:- Your communication in which you submit the following inquiries 
is received : 
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First: "When the State Central Committee of a political party has 
determined which of two rival county committees is the 'rightful executive 
committee' of such party under the provisions of Section (2966-3) of the 
supervisory election law, is it the duty of the State Supervisor of Elec­
tions and the County Board of Deputy State Supervisors of such county 
to recognize such county executive committee in all matters where the 
county executive committee of such politiool party is authorized by law 
to act?" 

63 

Section (2966-3), providing for the appointment and qualification of Deputy 
State Supervisors, contains a provision whereby the State Central Committee of the 
political party entitled to the appointment, in cases where recommendations are 
made by more than one county ex'lEutive committee, shall determine which of 
the county executive committees making the recommendations is the rightful 
executive committee, and shall certify such determination to the State Supervisor 
of Elections. When the State Central Committee, acting under this provision, 
determines which committee is the rightful committee, it is the duty of the State 
Supervisor of Elections and the County Board of Deputy State Supervisors of 
the county, in my opinion, to recognize such executive committee as the rightful 
executive committee in all matters where the county executive committee of such 
political party is authorized by law to act. 

Second: "Is there any authority of law given a County Board of 
Deputy State Supervisors to conduct a county primary under Sections 
2916 and 2911' of the Revised Statutes and charge the expense thereof to 
the county, where application thereof is made by a county executive 
committee of a party other than the 'rightful county executive committee' 
of such party as determined by the State Gentral Commltee of such party 
under Section (2966-3) of the supervisory election law?" 

Sections 2916 and 2917 contemplate but one county executive committee for 
each political party, therefore where the State Central Committee, under the pro­
vi~ions of Section (2966-i:l) have determined between ;ivai county executive com­
mittees in a county which is the rightful county executive comm'htee, said county 
executive committee so determined to be the rightful county executive committee, 
is in my opinion, the only committee authorized to act under Sections 2916 and 
2917 of the Revised Statutes. 

Very truly yours, 
w. H. MILLER, 

Ass't AttoYiley General. 

SAFE DEPOSIT AND TRUST CO~IPANY- QUALIFICATION OF, FOR 
DOING BUSINESS. 

Safe deposit and trust company may not engage in business without comply 
ing with provisions of Section 3821a, 3~1b and 3821c, R. S. 

September 19th, 1906. 

Han. Lewis C. Laslin, Secretary of State, Columbus, Ohio. 

DBAR SIR:- Replying to yours of the 18th inst., enclosing a letter from Mr. 
\Valter G. Kirkbri8e, attorney at law, Toledo, for my consideration, I desire to 
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say in answer thereto, that the powers conferred upon safe deposit and trust com­
panies, as contained in Sections 382la, 382lb and 3821c of the Revised Statutes: 
are exclusive of other forms of corporations; and such should not be permitted 
to be organized to execute such powers, unless subject to the restrictions and 
limitations obtained in the sections referred to. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

WILLIS LAW -APPLICATION OF, TO GREAT LAKES TOWING CO. 

September 26th, 1906. 

Hon. Lewis C. Layli11, Secretary of State, Columbus, Ohio. 

DEAR SIR: -You have submitted to me the report of The Great Lakes 
Towing Company with check for $158.50, and inquire whether this company is liable 
under the Willis law? 

It appears from the report of this corporation that it is organized under 
the laws of New Jersey and I assume that it has complied with Section 148c"'and 
148d and is regularly admitted to transact business in this state. 

In answer to question 7 of the report, they claim to be engaged in a "gen­
eral towing and wrecking business on the Great Lakes and their harbors." In a 
former opinion from this department it was held that all corporations doing 
business in this state were liable for franchise taxes, either under the Cole law or 
the Willis law, and that if such company did not come W\:hin the definition of 
public service corporations as provided under the Cole law then such corporation 
was liable and should make report under the WiJlis law. 

In this case it does not app>ear that this company is engaged "as a common 
canicr in the transportation of passengers or property by boat" and does not, 
therefore, come under the head of water transportation companies. 

I am of the opinion that The Great Lakes Towing Company is' a foreign 
corporation doing business in Ohio and :otlwuld report under the WiJlis law. In the 
report enclosed it occurs to me that this company does not set out the particular 
location and value of its property either in or out of Ohio, with sufficient definite­
ness for you to determine whether the proportion claimed by it is a just one. I 
would recommend in this case that the report be returned and a detailed state­
ment secured before fixing the amount of the fee. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

SAFE DEPOSIT AND TRUST COMPANY- CAPITAL STOCK OF- AR­
TICLES OF INCORPORATION OF A~1ERICAN BANKING AND 

TRC'ST CO:\fPAXY. 

October 6th, 1906. 

Ho11. Lewis C. Layli11, Secretary of State. 

DEAR SIR : - Replying to yours of the 2nd in st. containing the communica­
tion addressed to you by The American Banking Company of Sandusky, I would 
say th::~t if the proposed articles of incorporation of the new company, to-wit. The 
American Banking and Trust Company, contains in its purpose clause the language 



ATTORXEY GE!\ER.\L. 

as quoted in its letter of the ~d inst., to-wit, .. The business of a safe deposit and 
trust company as de,cribed in Sections 38~la and 382lb of the Revised Statutes 
of the State of Ohio, and to enjoy all the privileges granted to such companies 
by said Sections ;{l{~la and 38~lb," the same could be done with a capital stock 
of less than $:2(1U,U(JI), but amounting to at least $50,000, without violating the 
provisions of the Revised Statutes governing safe deposit and trust companies. 
This is perfectly consonant with the opinion expressed by this department to 
you under date of June :ith, 1905. ( Op. Atty. Gen., 1905, p. 41.) 

I do not here pass upon the question as to whether such change of corporate 
powers can be effected pursuant to the provisions of Section 3238a R. S., by amend­
ing its articles, or whether the change would have to be made by a re-incorporation. 

Very truly yours, 
\VADE H. ELLIS, 

Attonzey Ge11eral. 

CORPOR.\ TIOXS- BAXKIXG- BRAXCH BANKS. 

Bra1~ch banks may not be established in Ohio. 

October 9th, 1906. 

Hon. Lev..•is C. Laj•lill, Secretary of State, Columbus, Ohio. 

DEAR SIR- Acknowledging the receipt of the inquiry presented by you ac­
companying the letter of Mr. E. 0. :\fur ray of X ew Paris, Ohio, I beg to say that 
in my opinion there t; no authority for establishing branch banks within this state. 

Section 3236, R. S., makes it incumbent upon each corporation to establish a 
situs for every corporation organized under the laws of the State of Ohio, and this 
does not authorize the location of branch corporations (banks) in any other situs 
than that named in the certificate issued by your department. 

Very truiy yours, 

ELECTIO:l\S. 

vV. H. MrLLER, 

Assista11t Attomey General. 

County cc;mm,siuners may not submit to electors question whether or not 
county library shall be constructed. 

October 12th, 1906. 

Ho11. Le·wis C. Layli11, Secretary of State. Columl>us, 0/zio. 

DE.\R SIR:- Your lettt:r of October 12th n•quc•;t<; my opm10n as to the au­
thority of county commi,sioners to submit to the ,·oters of the county the question 
whether or not a county library shall be constructed in the county. 

I am unable to find any authority for the -.ubmission of this question to the 
voters of the county. 

Section 89la, R. S., vests in the county commissioners themselves the au­
thority to decide whether a gift for library purposes shall be accepted and a 
tax levied for a library fund. The question must, therefore, be decided by the 
commissioners and may not be referred to the voters. 

7 ATTY GEN 

Very truly yours, 
w. H. MILLER, 

Assistant Attorney General. 
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CORPOR.·\ TIONS- BUILDING C0~1PANY ~PURPOSE- A:\:IEND:\iENT 
OF ARTICLES OF Li\'CORPORATION. 

Corporation organized und~r Section 3S84a, R. S., for the purpose of ac­
quiring real estate for construction of certain buildings may not by amendment 
to articles of incorporation so modify such purpose as to acquire power of dealing 
generally in real estate, as defined and limited by Section 3235, R. S. 

December 8th, 1906. 

Hon. Lewis C. Lay/in, Secretary of State, Columbus, Ohio. 

DEAR Sm:- I am in receipt of yours of the 'ith inst. enclosing the letter ot 
Mr. Powel Crosley, attorney-at-law of Cincinnati, for my consideration and answer. 
It presents the inquiry whether, by amendment, a corporation organized as a 
building company pursuant to the provisions of Section 3884a, R. S., can change 
its purpose by a proceeding under Section 323§a R. S., to that of a corporatfon to 
deal in real estate and limited to twenty-five years' existence, as provided by 
Section 3235, R. S. 

Section 3884a, R. S., provides for the organization of a corporation for the 
single purpose of constructing and maintaining buildings to be used for certain 
specific purposes, and limits such corporation, in its authority to acquire real 
estate by purchase or lease, to the purpose above set forth .. Such corporation is 
also limited in the terms of its leases and methods of dealing in relation thereto, 
to those contained in the abo\·e section. 

It is proposed to engraft upon such corporation, as supplemental powers, 
those powers contained in Section 3235, R. S., relating to corporations created 
for the purpose of buying or selling real estate and giving to such corporations 
the right of existence for a term oi twenty-five years from the ?ate of their articles 
of incorporation. This change is proposed to be effected under the procdure 
mentioned in section 32:38a, R. S. The obstacles presented by this proposed plan 
are: (1) those of method; (2) those of powers. 

The method provided in Section 3238a by which it is proposed to effect this 
object, is not applicable to such change, alteration, or enlargement of the ori~inal 
purpose of a corporation organized pursuant to Section 3884a. Section 3238a, R. 
S., provides, inter alia, that 

"Nothing in this supplemental section contained shall authorize a 
corporation, by amendment, to increase or diminish the amount of its 
capital stock; nor shall any corporation, by amendment, change, substan­
tially the original purpose of its organization." 

In my opinion the particular corporation under consideration, The Queen 
City Realty Company, is limited by the act under which it was created to the 
single, definite purpose therein recited. It was not empowered thereby to buy or 
sell real estate generally, but for tHe single purpose of constructing and main­
taining buildings to be used for hotels, storerooms, offices, warehouses and fac­
tories, and its power to purchase or lease real estate was for such purpose alone. 
A general authority to acquire, h~ld, and dispose of real estate for all manner of 
purposes, is not a mere enlargement of the purpose to acquire real estate for 
the definite purpose before mentioned, and subject to the restraints contained in 
Section 3884a, but is a substantial change form the original purpose for which 
the corporation was organized, therefore it would follow that the procedure out-
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lined in Section 3238a of amending the articles of a corporation is not applicable 
to such change as has been proposed by the above named company. 

Very truly yours, 
wADE H. ELLIS, 

Attorney Gelleral. 

TOWKSHIP TRUSTEE- YACAXCY IX OFFICE OF-~1ETHOD OF FILL­
IXG AS AFFECTED BY EXTEXSIOX OF EXISTIXG TER:\IS OF 

JL'STICES OF THE PEACE. 

In determining which justice of the peace within a township holds "oldest 
~ommission," so as to authorize him to appoint to fill vacancy in office of town­
ship trustee, under Section 1452, R. S., justice holding office by virtue of extension 
<If term by constitutional amendment (article XVII, Section 3) deemed to hold 
under commission for term thus extended, regardless of reappointment to fill sup­
posed vacancy, and issuance of new commission. 

December 17th, 1906. 

Hou. Lewis C. Laylin, Secretary of State, Columbus, Ohio. 
DEAR Sm:- It appears from your letter of December 13th that a dispute 

has arisen between two justices of the peace as to which one was entitled, under 
Section 1452, R. S., to make an appointment to fill a vacancy in the office of 
township trustee. 

Mr. McFadden was elected in Xovember, 1905, and was commissioned in 
December of that year. The three-year term for which :Mr. Brophy was elected 
.and for which he received a commission, expired in April, 1906. Since he was in 
-office at the time of the adoption of Article XVII, Section 3, his term was thereby 
-extended until his successor should be "elected and qualified." There was, there-
fore, no vacancy in his office at the expiration of his three-year term, and the 
appointment to fill a supposed Yacancy and the new commission issued pursuant 
thereto, were of no effect. Mr. Brophy did not hold after April, 1906, by virtue 
-of any new election or appointment requiring a new commission to be issued as 
evidence thereof undeT Section 83, R. S. His title to the office was sufficiently 
evidenced by the commission of 1903, and the constitutional amendment of 1905. 

Section 1452, R. S., requires the justice of the peace "holding the oldest 
-eommission" to make appointments to fill vacancies in the office of township 
trustee. The words quoted refer to the oldest active commission, the olaest 
commission which, taken by itself or read in connection with the statutes and 
the constitution, evidences a right to hold office at the time of the occurrence 
of the vacancy in the office of trustees. 

I am therefore of the opinion that :\1r. Brophy held the oldest commission 
and was entitled to make the appoi~tment in question. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

ELECTRICITY -A::\IEXD:\IEXT OF ARTICLES OF IXCORPORATION" OF 
STEAM RAILROAD CO:-.IPAXY SO AS TO AUTHORIZE USE AND 

SALE OF. 

Steam railroad company may so amend its articles of incorporation as to au­
thorize use of electricity as moti\·e power; may not so amend as to authorize sale 
-of electric light, heat and p0wer. 



68 ANNUAL REPORT 

December 21st, 1906. 

Ho11. Lewis C. Laylin, Secretary of State, Columbus, Ohio. 

DEAR SIR:- Replying to yours of the 18th in st. accompanying the letter of 
D. H. James, President of the Toledo and Columbus Railway Company, I beg to say 
the inquiry you have submitted to this department, which is presented by Mr. 
James, with relation to the Toledo and Columbus Railway Company as to the right 
of that company to amend its articles of incorporation pursuant to the provisions 
of Section 3:238a, R. S., so as to authorize such corporation to operate a rail­
road by electricity or other motive power whose purpose clause now provides that 
such corporation is formed for the purpose of operating a railroad "by steam or 
other motive power." The proposed change also is sought to include: 

"Manufacturing, selling and furnishing electric light, heat and power 
for the use of said corporation or to any persons, firm or corporation." 

As to the right of the railroad company to operate its road by electricity 
as a motive power in addition to that of steam, it is seemingly authorized b¥ 
Section (3310-1), R. S., which is as follows: 

"Upon any railroad heretofore or hereafter constructed in this 
state, electricity may be used as a motive power in the propulsion of 
cars; provided, however, that before any line of poles and wires shall 
be constructed through or along the streets, alleys or public grounds 
of any' municipal corporation, plans of such construction shall be sub­
mitted to or approved by the council of such municipal corporation." 

This.act of the General Assembly was passed May 21st, 1894, and indicates the 
policy of the General Assembly to authorize railroad companies, meaning thereby 
companies organized for the purpose· of owning and operating steam railroads, to 
acquire the right to use electricity as a motive power in the propulsion of its 
cars. If this power is not conferred upon such corporation at the time of its or­
ganization it could be assumed by it following the procedure outlined in Section 
3238a, for it does not ch~nge substantially the original purpose of its organization, 
when that purpose has been enlarged by the General Assembly as provided in 
the 'statute above cited. 

As to the second inquiry presented by the letter of the railway company, the 
power to manufacture, sell and furnish electricity, light, heat and power to other . 
persons, firms or corporation, is plainly a substantial variance from the original 
purpose contained in the articles of the railroad company. The case of State ex. 
rei. v. Taylor, Secretary of State (55 0. S., 61) seems to deny this right. There 
a company was incorporated for the purpose of engaging in the business of man­
ufacturing gas and electricity, and furnishing gas for light, heat and power and 
for such other purposes as may be used by the citizens and corporations in 
Steubenville and its vicinity. It was sought by the procedure contained in Sec­
tion 3238a, R. S., to enlarge this purpose to that of a gas, electric and traction 
company, with power to acquire, own, operate, lease and maintain a street rail­
way in the city of Steubenville, to be operated by electricity or other motive 
power. Such change in its purpose clause, by amendment, was denied because it 
"would change, substantially,. the original purpose for which the company was 
organized." 

Since the decision above cited, an act of the General Assembly was passed 
(93 v. 139; 95 v. 391) authorizing corporations or companies maintaining and 
o1perating a street railroad or a railroad operated by elec~ricity, to acquire the 
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franchise of a company organized to supply electricity, natural or artificial gas, 
i>r both electricity and natural and artificial gas, for power, light, heat or fuel 
purposes; but having given consideration to the intention· of the General As­
sembly expressed in this act, I am of the opinion that it does not extend to 
authorizing a corporation organized for the purpose of operating a steam rail­
road to employ the additional power conferred upon street railroads, or railroads 
operated by electricity, by the act above cited. 

I therefore express the opinion that the latter power is denied to such cor­
poration. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 
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(To the Auditor of State. ) 

AUDITOR- COUNTY- FEES OF. 

Whether county auditor making settlement with auditor of state after amend­
ment of Section 1069, R. S., effective February 13, 1906, entitled to fee of one per 
cent. of collections for school fund, as allowed by said section in its original form. 

February 16th, 1906. 

Hon. W. D. Guilbert, Auditor of State, Columbus, Ohio. 
DEAR SIR:- Under date of February 15th, 1906, you inquire whether the· 

Auditor of State should be governed by Section 1069 as amended February 13th, 
1906, or by the provisions of that section prior to its amendment, in making set­
tlement with county auditors. 

In the absence of the Attorney General your inquiry has been referred to· 
me, and I beg to advise you that in as much as Section 1069 in its original form 
only provided that the county auditor "shall be allowed * * * on moneys. 
collected on levies made by school boards, one per cent., etc.," on settlement with 
both the County Treasurer and the Auditor of State, a settlement with the county 
treasurer only would not be within the letter of the law and in case any settlement 
had not been made with the State Auditor until after the amendment of this section,. 
there is no authority for the State Auditor to allow the one per cent. there­
tofore allowed County Auditors for school collections. 

The question whether the immediate application of the amended statute violates­
any of the constitutional rights of any officer is a judicial one to be determined·. 
by the courts if occasion arises. 

Very respectfully, 
R. J. MAUCK, 

Special Counsel. 

INHERITANCE TAX- DIRECT- REPEAL OF. 

Effect of act repealing direct inheritance tax law as to estates in which 
inventory not filed prior to April 16, 1906. 

April 18th, 1906. 

Hon. E. M. Fullington, Deputy AHditor of State, Columbus, Ohio. 
DEAR SIR: -I have yours of April 17th, 1906, requesting my opmwn of the 

application of the act repealing the Direct Inheritance Tax Law to pending claims.. 
of the state. The repealing act is as follows: 

"The act entitled 'An act to impose a tax upon the right to succeed 
to, or inherit property,' passed April 25th, 1904, 97 0. L., 398, 400, be and 
the same are hereby repealed, except as to estates in which the inventory 
has already been filed at -the date of the passage of this act." 

The legislature in framing this repealing act seemed to go upon the 
theory that unless some saving clause were attached, no right would re­
main in the state to collect any taxes upon estates in process of settle­
ment at the time of the repeal. It would seem then that it was sought by 
this act to do something less than unqualifiedly to repeal the Direct In­
heritance Tax Law. If, however, unqualified repeal of the law would leave 
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the state with the right to collect taxes theretofore accrued, certainly any­
thing less than unqualified repeal could not have greater effect in de­
stroying or abandoning the right of the state. 

71 

The question that, accordingly, arises, is: What would have been the ef­
fect of unqualified repeal? The answer is found in Section 79 of the Revised 
Statutes: 

"\Vhenever a statute is repealed or amended, such repeal or amend­
ment shall in no manner effect (affect) pending actions, prosecutions, or 
proceedings, civil or criminal, and when the repeal or amendment relates 
to the remedy, it shall not effect (affect), pending actions, prosecutions, 
or proceedings, unless so expressed; nor shall any repeal or amend­
ment effect (affect) causes of such action, prosecution, or proceeding, 
existing at the time of such amendment or repeal, unless otherwise ex­
pressly provided in the amending or repealing act." 

Such unqualified repeal could not affect the· state's cause of action, then, 
according to this section, unless the repealing statute "otherwise expressly pro­
vided." I111 my opinion the repealing statute does not otherwise expressly pro­
vide. It may be true that the general assembly intended to reward negligent 
trustees who had failed to file inventories and abandon the state's claim against 
such and to preserve the claim against those who had promptly complied with 
the statutory requirement for filing inventories, but, if so, it should have ex­
pressly so provided. Its attempted saving of one class of rights not requiring 
saving can not be construed into a relinquishment of another class of rights. 

Until, therefore, some competent court determines that the general assembly 
has by this act relinquished the state's claim for taxes, I advise that you pro­
ceed with the collection of such taxes as accrued under the repealed law prior to 
April 16th, 1906, the day when the passage of the repealing a~t was perfected. 

Very truly yours, 
vv ADE H. ELus, 

Attorney General. 

DOW TAX- APPLICATION OF. 

Application of Dow tax to following cases: 
1. Office selling by order from warehouse located outside state. 
2. Dealer residing in state and siilling exclusively to customers outside state. 
3. Same, when goods are purchased and business transacted on premises 

owned by another person subject to the tax. 
4. Same, when such extra-state business is carried on as a "department" of 

a general business. 
April 25th, 1906. 

Han. W. D. Guilbert, Auditor of State, Columbus, Ohio. 

DEAR SIR: ..:.._You have request<.:d my opinion upon several questions as to 
the application of the Dow law to wholesale liquor dealers in certain specified 
cases. 

The first question presented is substantially as follows: 
A company owning a distillery in Pennsylvania has an office in Cincin­

nati, where orders are taken and payment received for sales of whiskey, but all 
whiskey sold at the Cincinnati office is shipped from the Pennsylvania warehouse 
to the customer direct. Is such company liable to the Dow tax? 
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The sale at the office within this state of intoxicating liquors stored in a 
warehouse situated in another state, and shipped from said warehouse direct to 
the purchaser in this state, does not make such office sut-;ect to the Dow tax. 

Brooks v. Van Ness, 38 B. 262. Affirmed without 
report, 57 0. S., 642. 

"The negotiation of sales of goods which are in another state for 
the purpose of introducing them into the state in which the negotiation 
is made is interstate commerce." 

Robbins v. Shelby Co., 120 U. S., 497. 
Emert v. Mo., 156 U. S., 319. 
Toledo Commercial Co. v. Glenn Mfg. Co., 50 0. S., 221. 
Vance v. Vandercook, 170 U. S., 444. 

"Equally well established is the right to send liquors from one state 
to another, and the act of sending the same is interstate commerce, 
the regulation whereof has been committed by the Constitution of 
the United States to Congress, and hence, that a state law which denies 
such a right, or substantially interferes with or hampers the same is in 
conflict with the Constitution of the United States." 

451. "The interstate commerce clause of the constitution guaran­
tees the right to ship merchandise from one state into another, and 
protects it until the termination of shipment by delivery at the place of 
consignment, and this right is wholly unaffected by the act of Congress 
which allows state authority to attach to the original package before sale 
but only after delivery." 

· 445. But "by virtue of the act of congress the receiver of intoxicat­
ing liquors in one state sent from another, can no longer assert a right to 
sell in defiance of the state law in the original package, because Con­
gress has recognized to the contrary." 

Scott v. Donald, 165 U. S., 96, 98. 
Emert v. Mo., 156 U. S., 311. 

Second- "B is a wholesale liquor dealer residing and doing business in 
Ohio, and paying the U. S. government tax. He sells nothing to customers who 
reside within Ohio. Is he liable for the Dow law tax?" 

In my opinion, B. is engaged exclusively in interstate commerce and is not 
subject to the tax. 

Third- "B. is a wholesale liquor dealer residing in Ohio and paying the 
U. S. government tax.. He purchases all his supplies of A., another wholesale 
dealer, and has his office upon the premises used by A. and described in A's 
statement to the auditor. A. has paid and will continue to pay the Dow law tax. 
B. sells no goods to customers who live in Ohio. He· bills in flis own name 
the purchases from A. direct to his customers (who are all outside of Ohio.) Is 
B. liable for the J:2ow law tax, or is he exempt because covered by the clause 
'Class 4' in the blank 'Liquor Traffic Tax Form 9' or otherwise?" 

B. is not liable, sin<!e he makes no sales to customers within this state. 
Fourth- "A. is a wholesale liquor dealer doing business in Ohio and has 

paid the Dow tax. He does a portion of his business as a separate department, 
using a different name for this portion, calling it 'B. & Co. Department.' He has 
paid the U. S. government tax to secure stamps in this name, 'A., B. & Co 
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Department.' He carries on all his business, including (B. & Co. Department) in 
the same premises which are described in his Dow law tax return. Has A the 
right to bill the goods as from himself and payable to himself, but adding the 
words 'B. & Co. Department' without paying an additional Dow law tax pro­
vided he makes no sales of goods so stamped in Ohio?" 

The question assumes that A. is the sole owner of the entire business tran­
sacted on the premises, for which he has paid the Dow tax. The fact that he 
carries on certain departments of his business in another name does not make 
him liable to an additional tax. This also disposes,of your fifth question .. 

Very truly yours, 
c. P. HINE, 

Assistant Attorney General. 

CLERK OF COUNCIL. 

Duties of clerk of· council- "corporation clerk." 
May 15th, 1906. 

Hon. W. D. Guilbert, Auditor of State, Columbus, Ohio. 
DEAR SIR:- Referring to the letter of Edwin Henderson, city clerk of the 

city of Clncinnati, addressed to you under date of the 9th inst., and transmitted 
to me for an opinion upon the questions therein presented, I beg to say, the 
new municipal code imposes upon the clerk of council, otherwise known as "cor­
poration clerk," the custody of the assessment roll and records of assessments and 
documents pertaining thereto in order that he may perform the duties directed by 
sections 68, 69, 94 of the municipal code and related statutes. 

I herewith return to you the letter of Mr. Henderson. 
Very truly yours, 

wADE H. ELLIS, 

Attorney General. 

DEPARTME~T STORE. 

Whether department store can receive deposits without being subject to Sec­
tions 3817, et seq., requiring reports to auditor of state. 

::O.Iay 29th, 1906. 

Han. W. D. Guilbert, Auditor of State, Columbus, Ohio. 
DEAR SIR:- I am in receipt of your inquiry as to the opinion of this de­

partment upon the question raised in the letter of Mr. John C. Hutchins, attorney­
at-~· · of Cleveland, which briefly stated, is as follows: 

Can a department store organized for the purpose of conducting a 
commercial business, as part of such business receive money on deposit 
from customers and others on which it agrees to pay interest, with­
out subjecting such company to the requirements of Sections 3817 and 
3818, R. S., and other related sections? 

Section 2758, R. S., defines banking as follows: 

"Every company, association or person not incorporated under 
any law of this state or the United States for banking purposes, who 
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shall keep an office or other place of business and engage in the bus­
iness of lending money, receiving money on deposit, buying and selling 
bullion, bills of exchange, notes, bonds, stocks or other evidences of 
indebtedness with a view to profit shall be deemed a bank, banker or 
bankers within the meaning of this chapter." 

The power to receive deposits is one of the chief functions of banking, as is 
evidenced by the special statutory authorization contained in Sections 3799, 3804 
and other related sections of <the Revised Statutes. 

While sections 2762, 3817 and 3818, R. S., requiring certain forms of re­
ports to be made to your department, seek to include institutions of all descrip­
tions engaged in banking, it is not free from doubt that such institution.s as 
are mentioned in the foregoing question, are included therein. 

In my opinion, these sections should be construed by you to include all as­
sociations receiving deposits, evidenced by pass books, and paying interest thereon, 
until some court, in an action instituted to test the question, has decided other­
wise. 

Whether the "department store" is a person, partnership or corporation is 
not stated. 

Whether, if it is a corporation, organized for the purpose of conducting a 
commercial business, it may lawfully receive deposits and agree to pay interest 
thereon is a question which has not been presented, and is, of course, not an­
swered by this opinion. 

Very truly ours, 
\VADE H. ELLIS, 

Attorney General. 

DOW LAW -APPLICATION OF-LOCAL OPTION. 

Brewery located in "dry" township may not sell beer at brewery or in 'neigh­
boring ''dry" city; may sell at distributing place in "wet" territory, subject to tax. 

June 8, 1906. 

HoN. \V. D. GUILBERT, Auditor of State, Columbus, Ohio. 

DEAR SIR: -In reply to further inquiries from your office as to the inter• 
pretation of the Dow Law and the local option laws, I beg leave to submit the 
following opinion : 

First: A brewi1zg company, located in a tM • .mship which has voted dry under 
the t07.Uilship local option law, cannot lawfully make sales of beer as a beverage 
at the brewery. · 

It has been held by the Supreme Court of this state in the case of Stevens v. 
State, 61 0. S., 597 that: 

"The sale of beer as a beverage in any quantity, whether by the 
manufacturers or not, is prohibited in a township where the people have 
availed themselves of the provisions of the local option law, passed 
:\larch 3, 1888. 85 v. 55." 

Second: A brewing company, whose plant is located outside the limits of a 
municipality which has voted dry mzder the Beat Law, cannot lawfully make sales 
of beer as a be;!erage withi1t the limits of such mzmicipality. 

Such brewing company is clearly prohibited by Section ( 4364-20b) from 
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making sales of intoxicating liquors as a beverage within the limits of such munici­
pality. 

Although the .executory contract of sale, i. e., the order for the goods, and 
the agreement by the brewer to furnish them, is made at a brewery, in wet terri­
tory, yet, if the brewing company retains the title to the goods until they are 
delivered to the purchaser in a dry township, or in a municipality which has voted 
dry under the Beal Law, the executed sale takes place at the point of delivery 
and the law is violated. 

Commonwealth v. Greenfield, 121 ::\fass., 40; 
Village of Bellefontaine v. Vassaux, 55 0. S., 321, 330, 331; 
Doster v. State, 93 Ga., 43. 

If, however, the sale is completed so that the title passes outside the limits 
of the dry municipality or township, the delivery to the purchaser, within the 
dry township or municipality, of his own property, although the delivery may 
be by the brewer's wagon, does not constitute a sale in violation of the local 
option laws. 

Dunn v.• State, 82 Ga., 2i; 
Herron v. State, 10 S. W., 25; 
State v. Hughes, 22 W. Va., 743; 
Commonwealth v. Hess, (Pa.), 17 L. R. A., li6; 
Village of Bellefontaine v. Vassaux, 55 0. S., 330-33; 
Harding v. State, 97 N. W., 194. 

Third: A brewing company must pay the Dow Tax for a warehouse located 
elsewhere than at the manufactory if sales are made from such warehouse. 

If intoxicating liquor is shipped to the warehouse and kept on hand for sale 
by local agents, the manufacturer is liable to the tax. As stated in Brewing Co. v. 
Talbot, 59 0. S., 516: 

''If the customers had made their purchases or received their pro­
perty at the building, it would undoubtedly have been a place of traffic. 
Instead of conducting the business in that way the agents who had 
charge of the building and contents obtained orders from the customers 
which they filled by hauling the beer from the building to the customers. 
This was merely a matter of coonvenience to the purchaser, or induce­
ment to buy. The building where the property sold was situated, and 
from which it was delivered, was, for every practical purpose the place 
where the business was carried on." 

Although the executory contract of sale is made at the manufactory, if the 
sale is executed by the setting aside of the specific goods, which are thli subject 
of the sale, at the warehouse, the sale takes place at the warehouse and the manu­
facturer is liable to the tax for the business so carried on. The sale is not com­
pleted while any act remains to he done on the part of the seller, such as setting 
apart and identifying the specific goods which are the subject of the sale from 
other goods belonging to the seller. 

Bonham v. Hamilton, 66 0. S., 82; 
Village of Bellefontaine v. Vassaux, 5.5 0. S., 323. 

The questions which you have presented do not involve a construction of 
the Brannock Law or the Jones Law, in any particular. Xothing in this opinion 
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has, therefore, any reference to sales of intoxicating liquors in residence districts 
of municipalities which have voted dry under either of said laws. 

Very truly yours, 
WADE H. ELLIS, 

Attorney General. 

INHERITANCE TAX-DIRECT-REPEAL OF. 

When act repealing direct inheritance tax law became effective. 

July 31, 1906. 
HoN. W. D. GUILBERT, Auditor of State, Columbus, Ohio. 

DEAR SIR:- I have your inquiry relating to the claim of the state for 
jnheritance taxes against the estate of Henry C. Herbig, late of Coshocton County, 
Ohio, who died April 15th, 1906. It appears that the only question raised in this 
cases is as to whether .or not the law had· been repealed at the time of the death 
of the decedent. The claim made, as I understand it, is that the repeal of the 
law became effective on the 14th of April. The veto amendment to the constitution 
provides that in case any bill has passed both houses and been presented to the 
Governor and 

"is not signed and is not returned to the house wherein it originated 
and within ten days after being so presented exclusive of Sunday and the 
day said bill was {:resented, said bill shall be law as in like manner 
as if signed, unless final adjournment of the General Assembly pre­
vents such return, ~ which case shall be l~w, unless objected to by the 
Governor and filed, together with his objection thereto in writing, by 
him in the office of the Secretary of State within the prescribed ten 
days." 

Inasmuch as the act repealing the direct inheritance tax law was not pre­
. sented to the Governor until April 3d, bearing in mind that Sundays are not 

counted as part of the ten days, it .seems clear that the repealing act did 
not take effect until April 16th, 1906. 

As you are aware, however, the question of collection of taxes unpaid at the 
time of the repeal is invoh·~d in a case now pending in the Supreme Court, a 
determination of which will be had shortly after the beginning of the fall session 
of the court. 

As far as the single question involved in this case is concerned, however, 
my opinion is that you may safely proceed upon the assumrtion that the repeal 
was not effective until April 16th, 1906. 

Very truly yours, 
wADE H. ELLIS, 

Attomey General. 

INHERIT AI\ CE TAX- COLLATERAL. 

Application of collateral inheritance tax to children of nephews and nieces of 
decedent. 

August 1, 1906. 
HoN. W. D. GUILBERT, Audito1· of State, Columbus, Ohio. 

DEAR SIR:- I have had under consideration your inquiry as to whether 
legacies to sons and daughters of nephews and nieces were subject to the pro-
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visions of the collateral inheritance tax law. The excepted cla<ses under this 
statute are described as follows: 

··Father, mother, husband, wife, brother. sister, niece, nephew, 
lineal descendant, adopted child, or person recognized as an adopted child 
and made a legal heir unckr the provisions of Section 41~~ of the Re­
,·ised Statutes of Ohio, or the lineal descendants thert>of, or the lineal 
descendants of any adopted child, the wife or widow of a son, the hus­
band of the daughter of a decedent." 

The statute in the main follows the statute of the State of X ew York, the 
principal difference being in the number of legatees exempt. The phrase ''lineal 
descendant" in the Xew York law has been frequently interpreted to apply to 

. the direct descendants of the decedent only. 

:\latter of Jones, 5 Dem. :30; 
:\latter of Smith, 5 Dem. 90; 
:VIatter of Miller, 5 Dem. 13:2; 
Ibid, affirmed, 45 Hun :244. 

The only question then is whether the phrase "or the lineal descendant thereof" 
modifies all of the preceding words describing the exempted classes or only the 
class immediately preceding described as "a person recognized as an adopted child 
.1nd made a legal heir under the provisions of Section 418:2 of the Revised Statutes 
of Ohio." In my opinion the phrase quoted relates only to the class last described. 
Exceptions are strictly construed. If the phrase mentioned is not gh·en the re­
stricte.d meaning herein suggested, the words "lineal descendant" in the earlier 
part of the section have no vitality at all and must be entirely ignored. The 
statute seems to clearly exempt the lineal descendants of three classes only: ( 1) 
of the decedent; (:2) of a child made an heir under Section 4182; (3) of an 
adopted child. In other words the lineal desnndants of only those to whom the 
decedent stood in loco parentis are exempt. 

This, too. is in entire harmony with the second section of the statute which 
recognizes every one not specifically exempt and not lineal descendants of any of 
the three classes mentioned as either a collateral heir or a stranger to the blood, 
and as such subject to the tax. 

The only reported case in Ohio is In re. Estate of \Villiam Hooper. 6 0. D., 
51iO; 4 X. P., 181). In this case the stepsons of the decedent were held not exempt. 
If the phrase ''or the lineal descendant thPreof" had modified all of those exempted 
it would ha,·e exempted the lineal descendants of the wife as well as the lineal 
descendant of the nephew and niece. 

I am of the opinion that legacies to grand nieces and grand nephews are 
not exempt irom the operation of the law. 

\'cry truly yours, 
\VADE H. ELLIS, 

A ttomey General. 

Al.'DITOR- CO'CXTY- FEES OF. 

County auditor making settlement with auditor of state after amendment 
of Section 1069 R. S., effective February 13. 1906, entitled to fee of one per cent. 
of collections for school fund, as allowed by said section in its original form. 
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August 18, 1906. 

RoN. 'v\". D. GuiLBERT, Auditor of State, Columbus, Ohio. 

DEAR SIR: -Under date of February 15th, 1906, you inquired of this depart­
ment whether the Auditor of State should be governed by Section 1069 as amended 
February 15th, 1906, or by the provisions of that section prior to its amendment 
in making settlement with county auditors for fees due them for preparing and 
placing upon the tax duplicate the school levies of 1905. 

You were advised at that time by Mr. Mauck, Special Counsel to this depart­
ment, that the question whether the immediate application of the amended statute 
violated any of the constitutional rights of any officer was a judicial one to be 
determined by the courts, and that until such determination was had you should 
refuse to allow the 1% provided under Section 1069 before the same was amended. 

The right of the county auditor to receive the 1% as provided in original 
Section 1069, has recently been determined by a suit in the Court of Common 
Pleas of Clinton County, in which it was held that the services of the county auditor 
having already been performed under the statute fixing his compensation foor the 
same, the General Assembly was without power to take away that compensation so 
as to defeat claims previously accrued. In that case a final judgment has been 
entered authorizing the county auditor to draw his warrants on the Treasurer of 
Clinton County for 1% on all moneys collected on the tax duplicate for school 
purposes at the December, 1905, and June, 1906, collections. 

I therefore advise you that the judgment in said case should be followed 
by you in mp.king your settlement with county auditors for the moneys collected 
in the December, 1905, and June, 1906, collections. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

TREASURER- COUNTY- FEES OF. 

County treasurer not entitled to fee of 8/10 of 1% of collections for school 
fund as part of grand duplicate, in addition to 1% provided by Section 3960 R. S. 

August 29, 1906. 

RoN. E. J\i. FuLLINGTON, Deputy Auditor of State, Columbus, Ohio. 
DEAR SIR:- I have yours of August 27th accompanied by an opinion of the 

Prosecuting Attorney of Pickaway County rendered to the treasurer of that county, 
advising the treasurer that under Section 1117 he is entitled to his percentage 
upon moneys collected on the grand duplicate of the county, and that in addition 
he is entitled, under Section 3960 to 1% upon the amount collected under school 
levies. 

The prosecuting attorney appears to base his opinion that the c-.unty treasurer 
is entitled to double compensation for the collection of school funds upon State v. 
Lewis, 73 0. S., 201. I do not consider the case cited as controlling the treasurer's 
compensation or in any way pertinent to the case. 

Section 3960 provides that the treasurer shall, upon the collection of school 
funds, receive one per centum and no more. T-he words "and no more" are not 
to be found in any of the sections under consideration in the Lewis case. It is 
difficult to imagine any way in which the General Assembly could have more 
clearly provided against the treasurer receiving double compensation for the collec-
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tion made under school levies, than to use the words that it has employed in 
this case. I advise that upon settlement you allow the treasurer one per centum 
on all moReys collected under school levies "and no more." 

Very truly yours, 
\V. H. ~!ILLER, 

Ass'! Attorney Geuera!. 

DOW TAX- REFUXDER OF. 

Authority of county auditor to replace upon duplicate Dow tax penalty 
refunded by mistake denied; authority of prosecuting attorney to bring suit for 
recovery of such refunder. 

October 16, 1906. 

RoN. W. D. GUILBERT, Auditor of State, Columbus, 0/zio. 

DEAR SIR: -You request an opinion as to the right of the county auditor 
to replace upon the duplicate a penalty assessed for non-payment of a Dow tax, 
once paid in full and receipted for, but refunded by the auditor acting under a 
mistaken idea of the law. 

I am unable to find any authority for such procedure. The penalty became 
a lien on the property when it was first entered upon the duplicate, and this lien 
was discharged when the tax and penalty was paid. It cannot be revived by the 
unauthorized act of the auditor in refunding the penalty. 

The prosecuting attorney may bring suit under Section 1~77 R. S., against the 
person to whom the refunder was made for the recovery of the public funds so 
misappropriated. Vindicator Printing Co. v. State, 68 0. S., 362-3i2. 

Very truly yours, 
CHARLES P. HINE, 

Ass't Attorney General. 

TAXATIOK. 

::\Ioneys and credits invested in non-taxable securities at date of return subject 
to be listed for taxation for portion of tax year preceding such investment. 

X ovember 23, 1906. 

RoN. \V. D. GUILBERT, Auditor of State, Columbus, Ohio. 

DEAR SIP : ---,I am in receipt of your request for an opinion upon the question 
presented by the Auditor of Clark County as follows: 

"Are monies which have been invested in non-taxable securities to­
wit: county or municipal bonds, subject to be listed for taxation d•.tring 
any portion of the tax year preceding such investment." 

Section 2736 R. S. provides that the tax payer shall return his various forms 
of taxable personal property, monies, etc., which are in his possession, or under his 
control, on the day preceding the second ::\fonday of .\pril of each year. 

Section 2737 provides what the statement of the tax payer shall set forth, 
and among other items is the following: 
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"Sixteenth, the m!lnthly average amount or value, for the time he 
held or controlJed · the same within the preceding year, of all monies, 
credits, or other· effects within that time invested in, or converted 
into bonds or other securities of the l:nited States or of this state not 
taxed, to the extent he may hold or control such bonds or securities on 
such day preceding the second :Monday in April." 

The General Assembly has thus established a particular day upon which the 
taxability of property is determined. Section 2737 distinctly provides what shall 
be contained within the statement made by the tax payer, but it is not made the 
gt•ide by which to determine the property that is subject to taxation. That is 
determined by Section 2731 R. S., and by Section 2, Article XII of the Constitution. 

The state in making the ownership or holding" and controJling of property 
subject to taxation to relate to the second Monday of April in any year, was 
not precluded from making such property subject to taxation at aJI periods of the 
year. This is evidenced by Section 2737 R. S., which provides, among other things, 
for ascertaining the average value of a merchant's stock, the average value of a 
manufacturer"s materials and manufactured articles, during the tax year, and like­
wise the monthly average amount or value of monies, credits, etc., thereaft~r 
invested in non-taxable bonds or other securities of the United States or of this 
state. 

In construing the paragraph quoted from Section 2737 R. S., the bonds of 
the several subdivisions of the state, such as cities, vilJages, hamlets, counties and 

·townships, should be included among the non-taxable "bonds or securities" of the 
State of Ob.io. 

Such divisions are "public agencies in the system of 111e state gover~ment," 
and their bonds, since the first day of January, 1906, are exempted from taxation. 
(97 0. L., 652.) 

Some question may arise as to such bonds being included in the operation of 
Section 2737 R. S., but as any other construction would create an unconstitutional 
exemption and discrimination in favor of certain non-taxable investments, and 
against other forms the;eof, it should not be adopted unless the language employed 
necessarily excludes sucli view, which in my opinion it does not. 

Very truly yours, 
\VADE H. ELLIS, 

Attorney General. 
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(To the Bureau of Inspection and Supervision of Public Offices, 
Department of Auditor of State. 1 

~1 

~fCXICIPAL CORPORATIOXS- APPORTIOX~IEXT OF FU~DS LOST IN 
BAXK FAILCRE. 

Apportionment of loss of city funds caused by failure of bank a mere matter of 
book-keeping. 

January 23, 1906. 

Bureau of Inspection and Supervision of Public ORices, Department of Auditor of 
State, Columbus, Olzio. 

GEXTLE:IIEN:- I beg to acknowledge the receipt through you of a letter from 
Hon. Wm. L. Day, City Solicitor of Canton, Ohio, containing certain inquiries 
\\ hich you have submitted to this department for a written opinion thereon. It 
appears from the statement contained in the city solocitor's letter that the time 
of the failure of the Canton State Bank of Canton, certain funds of the city, 
including the sinking fund and also funds of the city school district and the lire­
men's pension fund, were represented to be somewhat complicated by reason of tl1e 
failure of that bank, and the question is presented as to how the loss caused thereby 
to thr various funds should be apportioned so that no one or. more funds should 
be;;r all, but a uniform i)roportion of the loss. 

The solicitor further makes the statement that P. A. :\IcKenzie, the examiner 
appointed by your department to investigate the financial condition of the municipal 
offices of the City of Canton, has suggested in hi:; report that he prorak the loss 
by reason of the bank failure "among the general city funds, the sinking Jund. the 
firemen's pension fund and the school fund." The solicitor reports that the iire­
men ·s pension fund was deposited in an entirely separate bank from the one which 
faikd, and under separate bond, as was also the school fund, for each of which 
funds the city treasurer executed a separate bond. 

Having no information as to the facts involved herein other than that contained 
in the letter of the city solicitor, and basing the opin\on expressed upon his ncital 
of the facts, 1 heg to say that as to the general funds of the city in charge ot 
the city treasurer hy virtue of Section 135 of the ::Vlunicipal Code, as amended in 
97 0. L. 270, there need be no partition or division of the loss between the various 
divisions of such funds because the bonu gi\·en by the treasurer c-overs the same 
in toto, and the attempt to prorate the loss among the various divisions of the city 
funds, would he a mere question of bookkeeping, not decreasing nor increasing the 
liability, if any, ·upon the treasurer's bond, nor including the funds of th<:> city 
with those of the school or the firemen's pension fund, for which separate ;JonJ.; and 
accounts arc required. This is evidenced by Section 1, of the act fonn .I m !iS 
0. L. ~~3, amended in 97 0. L. 248; and also with regard to the duties of the city 
treasurer when acting as treasurer of the school funds hy virtue of Scctio;1 J:lli, 
~Iunicipal Code, and 4042 R. S. Therefore, if the firemen's pension fun·! anti 
the school funds were in other and separate banks from that which faiJr,l I 
cannot sec upon what principle such funds should be charged with any portion 
of the loss. 

As I have said, as between the various divisions of the municipal funds the 
question of partitioning the loss so sustained is but one Qf bookkeeping there arises 
therefrom no question of law upon the facts presented to be solved by this 
department. 

I return herewith to you the letter of the city solicitor under date of January 
17th, 1906. Very truly yours, 

8 ATTY GEN 

WADE H. ELLIS, 

Attorney Get~eral. 
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SPECIAL SALARY LA \V- EFFECT OF DECISION DECLARING SAl\lE 
UNCONSTITUTIOJ\'"AL UPON COMPEXSATIQN OF OFFICERS 
AF;;-2CTED. 

Officer drawing salary under invalid special salary act for Hamilton County 
estopped from claiming fees for sen·ices rendered during period for which salary 
drawn; fees computed according to general statutes, after special act declared 
unconstitutional; clerk of courts entitled to fees for records made after salary 
system abandoned; county auditor entitled to one per cent. of increased valuation 
for improvements for entries made upon the duplicate at time when no salary 
was drawn. 

January 26, 1906. 

B1t1·eau of Inspection aud SupciTision of Public Oflices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLE~! EN:- Acknowledgin!§ the receipt of yours of the 18th inst., relative 
to the question presented by you concerning the fees of certain officers in Hamilton 
County, I submit herewit_h the questions presented and the answers thereto: 

1. Since the salary law applying to Hamilton County was declared 
unconstitutional by the Supreme Court, at what time should the officers 
stop drawing a salary and begin receh·ing fees? 

The Supreme Court held in the case of the City of Findlay ,, . Pendleton, et 
al., 62 0. S. 80, and also in the case of State of Ohio ex rei. Guilbert, Auditor v. 
Yates, Auditor, Go 0. S. 546, in substance, that an unconstitutional act is void, 
not only from the time it was declared unconstitutional but it never had any validity 
and could not be invoked as a foundation of right to be enforced in a court of 
justice. It would therefore follow that the innlidity of the act providing for a 
fixed salary to be paid the officers of Hamilton county existed from the inception 
thereof and no specific time can be asserted when the officers should stop drawing 
salaries therein provided for. and begin receiving the fees pro,·ided for serYices 
mentioned in the statutes. The true rule is that the officer is estopped by the 
drawing and acceptance of the salary provided by an unconstitutional law. from 
claiming fees or additional compensation for the same period during which he 
received a salary. and if at any particular period the officer or officers refused to, 
and did not, accept their salaries for any given period they were then entitled to 
receive fees for the services performed during such period. The application of this 
rule depends upon the facts as shown to your examiner and the compensation 
should be computed accordingly. 

2. Are the county officials entitled to collect fees earned during the 
salary period and retain the same for their own use, or must such fees 
be collected and paid into the county treasury to the credit of the fee 
fund? 

The answer to this question is suggested in the answer to the preceding one, 
for if any county official receives his salary during the salary period he is estopped 
from retaining fees for services performed during such period and all such fees, 
when collected, must be paid into the country treasury to the credit of the fee 
fund. 

3. Should the allowance made to the county officials and fees taxed 
be checked in accordance with the provisions of special acts applying to 
Hamilton County only, or in accordance with the general laws applying 
to all counties? 
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Cnder the authority of State ex rei. Guilbert v. Yates, supra, holding the act 
Qf April :!:!, 1~%. (9:! 0. L., 391 ), unconstitutional, the mc::thod of computing 
fees should be pursuant to the gen~ral statutes governing items of service and not 
by special acts, applicable to one or more counties. This ru1e should be followed 
where the act under which the computation i~ sought to be made has been de­
clared to be void, but should not be applied where the act i, in force and not 
.questioned in any court. 

4. \Vhere the clerk of court is recording a large number of old 
cases where the cost of the records has been collected in former years 
from litigants and the money so collected paid into the county treasury 
to the credit of the fee fund, should the clerk be allowed as a credit 
against the amount due the county treasury from him on account of fees 
collected by him which had been earned during the salary period, the 
amount taxed for such records? 

Pursuant to the requirements of Sections 1341, 13-t?, 1343, etc., R. S., the 
salaries of the deputies and assistants were fixed by the juflgrs of the court of 
common pleas. TI1ese were to be paid from the county fee fund, and the county 
would have been liable for the services performed in making such records, whether 
the clerk had remained upon a salary basis or on a fee basis. If the records were 
not actually made until after the clerk's office went uJ_;on a fee hasis, and the fees 
had been collected for such records, and paid into the fee fund, the amounts thereof 
would he a charge against the fees in the hands of the clerk, and upon settlement 
the clerk is entitled to a credit for such amount. 

,j_ You quote Section 1011 of the Revised Statutes, regarding the 
compensation of the county auditor, wherein it is pro\·ided "that in Hamil­
ton County, whene\·er any assessor or taxpayer who is required by Jaw to 
list for taxation any impronments to real estate shall fail to do so, 
and such improvements are placed by the county auditor upon the tax 
duplicate for any year. an amount equal to one per centum of the tax 
value of such improvements shall he allowed by (to) the county auditor 
by the county commissioners as compensation therefor, and which amount 
the ('ntmty auditor !<hall deposit in the county treasury to the credit oi 
the fee fund as earnings of the county auditor's office." The question 
presented regarding such act is, since the change from the !<alary to he 
fee basis may the auditor be legally allowed this J_;ercentage for his own 
tl~C? 

He will be entitled to the amount computed by the above statutory rule for 
services in that regard performed during such period when h(• was not recei\·ing 
a salary, and where such imprm·ements arc placed hy the county auditor upon 
the tax duplicate .for any year or years wherein he has recei\·ed no salary, the 
allowance of one per centum should be made by the county commissioners as 
~ompcnsation for his entire ,en·ices in connection therewith, computed upon the 
valuation of the impro\·ement for a single year. and not 11pon the aggregate 
valuation. 

In arriving at these conclusions it has been hy the con,ideration of the very 
well known principles applicable to such ca,es. A law though questionable as to its 
constitutionality, if followed by any executi\·e officer pursuant to which he has 
been paid a given compensation or salary, is sufficient to estop him from claiming 
any other compensation or salary for sen·ic'es performed during the s'lme period. 
and until it is d~d to he unconstitutional, it furni,he' a n•le for hi, guidance 
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and direction in connection with the duties of his office. When it is declared un­
constitutional by a court of competent jurisdiction it is the same as if the law had~ 
never existed, but will estop him who has received and accepted his compensation. 
thereunder. 

Very truly yours, 
WADE H. ELLIS, 

Attorney General. 

AUDITOR-COUNTY-FEES OF, FOR INDEXING DITCH PROCEEDING. 

County auditor entitled to fee of lOc for in~xing each entry in the com­
missioners' journal of ditch proceedings; not required to index each name· 
separately. 

~larch 21st, 190u. 

BureaH of Inspection.and Supervision of Public Offices, Department of Auditor or 
State, Columbus, Ohio. 

GENTLEMEX:- Your communication of recent date relative to the fee to be 
allowed the County Auditor for indexing the proceedings of the County Commis­
missioners as to the apportionment made by the County Surveyor in cases for the· 
location and construction of ditches, is received. You say that the apportionment 
made by the County Surveyor contains the name of each land owner affected, to­
gether with the amount of his assessment, and you particularly inquire if the­
Auditor is required to index each name. ' 

In reply I beg leave to say that Section 850 of the Revised Statutes of Ohio· 
provides: 

"That the clerk shall keep a full and complete record of the pro­
ceedings of the board, and a general index thereof, iri a suitable book . 
pro~ided for that purpose, •) ··· * ·~ and in counties where no 
index has been made of any such record, the commissioners thereof are 
hereby authorized to cause an index to be made of such past records for 
~uch period of time subsequent to the first day of JanuarJ, A. D. 18~0, as 
the judgment of the county commissioners may determine; and the clerk 
shall receive for indexing provided for in this sectioR, such compensation 
"s is provided for like services in other cases." 

The fee commission, composed of the :\ttorney General ,Auditor of State and 
Secretary of State, rendered an opinion December 7th, 1902, holding that the Auditor 
is entitled to receive 10 cents for indexing each subject or separate jounzal entry, 
in the commissioners' journal under Section 850. R. S. I believe the construction 
placed upon Sec. 850 by the fee commission to be correct. Therefore the Auditor 
is not required to index each name in said apportionment, but is only required :et· 
index the journal entry containing the finding the County Commissioners upon said: 
apportionment. · . . 

Very truly yours, 
vv ADE H. ELLis, 

,. Attomey General. 
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PCBLICATIOX OF REPORT OF COUNTY CO~DHSSIOXERS. 

11anner in which report of county commissictlers shall be published fixed 
~by Section 917, R. S. 

:\larch 23rd, 1906 . 

. Bureau of lnspectio1~ and Superuision of Public Offices, Departme11t of Auditor of 
State, Columbus, Ohio. 

GEXTLE:\IEN:- I have been requested to give you an opinion as to whether 
--the report of County Commissioners may be published under the authority of 
Section 4367 in two newspapers at the county seat and two newspapers at each 

·city in the county having a population of more than 8,000. 
Section 917 was enacted on April 16th, 1900, and is of later date than Section 

-4367. This section requires the publication of the Commissioners' report and speci­
;fies the number of times it should be published, i. e. : 

"One time in two newspapers of different political paries, printed in 
the county, and of general circulation in said county, if there are two such 
papers published; if not, then a publication in one paper only is re­
quired; and in addition to the publication therein required, be published in 
one newspaper printed in the German langu~ge and having a bona fide 
circulation of not less than six hundred, if there be such a paper printed, 
and iri general circulation among the inhabitants speaking that language 
in the county, and in the same manner." 

Since the legislature has itself prescribed the time and manner of pub­
lication of this report, the county officials have no discretion to change the num­

. ber of times of publication. Section 91 i governs the publication of this report. 
Very truly yours, 

wADE H. ELLIS, 

Attorney {;eueral. 

STREETS- FUNCTIONS OF COUNCIL AND BOARD OF PUBLIC 
SERVICE Ae TO. 

Function of council with regard to supervision of streets legislative only; 
. administrative functions, including the expenditure of money appropriated by 
council for street purposes, vested in board of public service. 

March 30th, 1906. 

Bureau of Inspection a11d Supen•ision of Public Offices, Departme11t of Auditor of 
State, Columbus, Ohio. 

DEAR SIR: -Yours of this date has been received, together with the letter 
of the City Solicitor of Springfield, containing certain inquiries which you submit 
to this department for reply. 

The five questions presented by the communication of the City Solicitor pre­
sent but different phases of the same proposition, namely, \Vhat are the respective 
<iuties of the council and the board of public service in the supervision and control 

·Of public streets and ways of a city? 
By Section 28 of the Municipal Code the following provision is made: 
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''In all municipal corporations· council shall have the care, super­
vision and control of public highways, streets, avenues, alleys, sidewalks. 
~ublic grounds. bridges, aqueducts and viaducts within the corporation 
and shall cause the same to be kept open and in repair and free from 
nuisance." 

By Section 139, defining the powers of the board of public serv1ce the 
following provision is made: 

"The directors of public service shall be the chief administrative 
authority of the city, and shall manage and supervise all public works 
and all public institutions, except where otherwise provided in this act" 

Section 140: 

"The directors of public service shall supervise the improvement 
and repair of streets, avenues, alleys, lands, lanes, squares, wharves, docks, 
landings, market-houses, bridges, viaducts aqueducts, sidewalks, sewers, 
drains, ditches, culverts, ship-channels, streams and water-courses; the 
lighting, sprinkling and c)eaning of all public places, and the construction 
of all public improvements and public works, except as otherwise pro­
vided in this act." 

Section 141 extends this power of the board of public service to the manage­
ment of all municipal industries and all public buildings and other property of the 
corporation.· 

It would be contended upon a superficial examination of these two provisionS­
of the :Municipal Code, that there was an irreconcilable conflict between the 
authority of the council and the board of public service with regard to the super­
vision and control of the streets and public ways. But fundamentally this differ­
ence must be found in the organization of the bodies with regard to the different 
branches of the state government to which they are related, and not in the language 
employed in the foregoing sections. 

This is emphasized by Section 123 of the -:\Iunicipal Code which provides as. 
follows: 

"The powers of council shall be legislative only, and it shall per­
form no administrative duties whatever and it shall neither appoint nor 
confirm any officer or employe in. the city government except those of its 
own body, except as may be otherwise provided in this act. All contracts 
requiring the authority of council for their execution shall be entered into 
and conducted to performance by the board or officers having charge 
of the matters to which they relate, and after authority to make such con­
tract has been given and the necessary appropriation made, council shall 
take no further action thereon." 

In each department the respective bodies referred to, are supreme, to wit, the· 
council as a legislative body and the department of public ser\·ice as the chief ad­
ministrative authority of the city. The obsen·ance of this fundamental distinction, 
the difference between the legislative and the administrative, will solve all the diffi­
culties presented by the communication of the City Solicitor; and the determina­
tion of the particular proposition as to whether an act cited is either legislative or 
administrative should be determined by the City Solicitor, who is the legal counsel: 
of the municipality. 
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In Abbott on :\lunicipal Corporations, the following language IS used with 
regard to legislati\·e bodies: 

Section 5l:1. ··A municipal council posst:ssing, however, the power 
to legislate ior those within its jurisdiction must nece>sarily act in the 
same manner under the same conditions a11d controlled by the same gen­
eral principles of law and the special restrictions that may exist for its 
prototpye, the legislative body of the state or nation. Its enactments are 
laws in all their essential characteristics but limited in operation only with 
respect to territory." 

\Vith regard to the care of the streets and public ways the administrative 
bodies classed under the head of executive, is thus commented upon by the, same 
author: 

Section 572. '·The care of public highways includes not only the 
making of repairs as ordin~rily understood but also the employment of 
those means, financial or otherwise as may he found necessary to main­
tain them in a safe condition and protect them from injury. The em­
ployment of the necessary materials and men to accomplish this, it has 
been held, is a proper exercise of these duties. The effecting of such a 
result will not justify, however, the use of agencies not authorice::l by 
law or the incurring of unauthorized indebtedness, or the expenditures of 
public funds in excess of those legally appropriated for a particular 
purpose." 

\Vith this light cast upon the construction of powers of council as dis­
tinguished from powers of administrative bodies, the language employed in s~c­

tion 123 becomes clear that when the contract for any gi\·en imprO\·ement is 
authorized by council and the moneys appro:,:Jri:::td for the purposes conkmplated 
by the contract, the full power of the council has beeu exercised in connection 
therewith and the conducting of such contract to performance must be left to the 
judgment of the administrative officer, or with the board of public service. 

Applying this principle to the questions proposed by the City Solicitor, it 
would he a legislative power to authorize a contract to be made for the improve­
ment and lighting and otherwise caring for the public streets of the city, and appro 
priating the money therefor; but it would he administrative to determine the method 
of the improvement, what it should consist of, the character of the lights to be 
employed. where the same are to he suspended or otherwise fixed and establi,;hed. 
The limitation upon the power to contract as imposd upon the hoard of public 
sen·ice should be borne in mind as contained in Section 1-1:~. For any contract 
or purchase invoh·ing $500.00 or less, the directors of· public sen·ice are supreme. 
They do not need the concurrence of council thereon. \\"hen any expenditure 
within that department other than the compensation of persons employed therein 
exceeds $300.110 such expenditure shall first be authorized and directed by ordinance 
of council, and wh<:n so authorized and directed, the directors of public sen·ice 
shall make the contract with the lowest and best hidcler aft~r acln~rt:s~n1ln: ~.s 

require by such section. 
The authority of council herein spoken of is the same as th:~t mentionccl 

in Section 123, and is limited to the exercise oi legi, lat:n~ powers in hath of such 
provisions. 

\\"hen the appropriation has been made for general purposls of repair or 
otherwi,c, the expenditure of the same and the method of its perfornnnce are, by 
these sections, ,·ested exclusively in the board of public srvice, 

As I have said, the application of thi.; distinction between the powers of the 
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two bodies, g1vmg to each the right to exercise the proper powers conferred upon 
it, will solve all the questions presented by the, City Solicitor, with regard to 
which no serious disagreement can arise as to their proper construction and appli­
cation. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

DEPOSITORY- CITY. 

Funds of tity must be awarded to bank offerin,, highest rate of interest. 

April ~nd, 1906. 

Bureau of Inspection and Supen;ision of Public Ofli, ,·s, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN:- I beg to acknowledge the receipt of your communication of 
even date herewith enclosing the letter of the City Auditor of Newark, Ohio, under 
date of the 31st ult., also copies of certain ordinances and resolutions adopted by 
the city council of the city of Newark. 

I note your request for a written opinion upon the questions submitted in the 
City Auditor's letter, and in answer thereto would say, when the city council of 
the city of Newark, pursuant to Section 135 of the Municipal Code advertised for 
bids for the deposit of the city moneys and received therefor, pursuant to such ad­
vertisement, two bids, one from the Licking County Bank & Trust Company, in 
which that bank agreed to pay 2%, and the other from the Newark Trust Com­
pany, in which that bank agreed to pay 1!% interest for the use of such money as 
might be awarded to it pursuant to such bids, it became and was the duty of the city 
council to award to the Licking County Bank & Trust Company, if their bid was 
in all respects legal, any portion of the public moneys of the city of Newark but not 
to exceed the amount of the paid in capital stock and surplus of such bank, upon 
such bank tendering good and sufficient surety as provided by the section of the 
Municipal Code above referred to. The council had no authority without ag'ain re­
advertising for bids to award to the Newark Trust Company any portion of the 
public moneys upon its bid of Ho/o. Such bid would be the lowest rate of interest 
offered for the use of the public moneys and would not be in compliance with 
Section 135 of the Municipal Code. 

The direction of the council to the City Auditor after awarding the amount 
of money provided by the resolution to the Licking County Bank & Trust .Com­
pany, to proceed to readvertise for the remaining funds was perfectly lawful and 
was as required by the section quoted. I cannot agree with the City Solicitor in 
his opinion that any portion of the funds under the original advertisement and bid 
of the Newark Trust Company should be awarded to that company. I deem 
such attempt to award any portion of the public monys to the Newark Trust G:om­
pany upon its bid of It% a plain violation of that section of the code. 

Your letter informs me that after the passage of the resolution to readvertise 
for the remaining funds the City Solicitor enjoined the Auditor from publishing the 
legal notice and enjoined the council from awarding any contract. Also that upon 
the passage of an ordinance or resolution providing for the employment of counsel, 
other than the Solicitor, to represent the city officers, such employment was en­
joined upon the petition of the city solicitor. Both of these cases are now pending 
in the courts. 
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You request that as the propositions here presented involve the ruling of your 
-department and- of tais- department -ther-eon. that cHtm--el may be employed by· this 
department to assist in the presentation of such cases and thus seek to sustain 
the rulings and instructions of your department. With this in view I will make 
arrangements immediately to have counsel represent your department at the hear­
ing of those cases. 

Very truly yours, 

PCBLICATIOX. 

\VADE H. ELLIS, 

Attorney General. 

What notices, etc., must be published in two newspapers of opposite politics in 
cities of 8,000 inhabitants outside county seat. 

April 5th, 1906. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN: -Your letter of :.Iarch 31st requests my opinion as to what 
notices, proclamations or advertisements shall be published in two newspapers of 
opposite politics in cities of 8,000 inhabitants or more outside of the county seat 
under Section 4367, R. S. 

The only advertisements which are required to be published in two news~ 
papers of opposite politics at the county seat and also in two newspapers of opposite 
politics published in other cities within the county having more than 8,000 in­
habitants, are proclamations for elections, orders. fixing times for holding court, 
bridge notices, pike notices and notices to contractors. There are some statutes 
prescribing notices of the classes enumerated in Section 4367, but of more recent 
enactment, which provide specifically for a different time and place of publication. 
Smch statutes supersede Section 4367 in so far as they are inconsistent therewith. 
,- -·-sedlon 4367 as originally enacted (73 0. L. 75) provided that, 

"Such other advertisements or notices as the auditor, probate judge, 
treasurer and commissioners may deem proper shall be published." 

As amended (86 0. L. 258) the words "or notices" are omitted and the 
word "or'' is substituted for "and." Each of the enumerated officers may there­
fore publish such "advertisements of general interest to the taxpayers" as he 
deems proper in'two newspapers of opposite politics at the county seat only or he 
may, in his discretion, publish them also in two newspapers of other cities within 
the county having more than 8,000 inhabitants. 

It is impracticable to attempt to define what advertisements properly come 
within the scope of the words "such other advertisements of general interest to 
the taxpayers as the auditor, probate judge or commissioners may deem proper:' 
The statute vested a large discretion in the officers enumerated, the only limitations 
being that the publication must be an advertisement within the common' meaning 
of the word, and must be a matter of general interest to the taxpayers. It is not 
within my province to attempt to mark the bounds of the discretion vested in 
these officers more definitely than does the statute itself. 

Very truly yours, 
\VADE H. ELLIS, 

Attorney General. 
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RECORDER- COUNT.Y- FEES OF. 

CouEty recorder entitled to fee of six cents per hundred words for trans­
cribing index to records in his office; entitled to fee for keeping alphabetical index 
and general index authorized by Section 1154 R. S., only; county commissioners 
have no authority to authorize any other form of index. 

April 6th, 1906. 

Bureau of !11spection a11d Supervisiou of Public Offices, Dcpartmcut of Auditor of 
State, Columbus, Ohio. 

DEAR SIRs- Your communication dated March 28th, is received. You submit· 
the following inquiries: 

1. If the alphabetical indexes kept in a County Recorder's office, 
become so worn and defaced as to require transcribing in order to pre­
serve them, may the Commissioners authorize the making of a different 
form of general.alphabetical index and pay the Recorder any fee other 
than the 6 cents per 100 words provided for transcribing records or books 
in his office, for making such new indexes? 

The general alphabetical indexes to which you refer I asume to be those pro­
vided for by Section 1153 R. S., this form of index being the only known in the 
Revised Statutes as an "alphabetical index." 

Section 1153 of the Revised Statutes provides that the Recorder "shall make 
and keep up" the alphabetical index. Section 1157 of the Revised Statutes pro­
vides the fee the County Recorder shall receive for the same. The only statute 
under which a County Recorder could receive compensation for transacting the 
alphabetical index is Section 906 of the Revised Statutes, which is as follows: 

"The county commissioners shall, when· they .deem the same neces­
sary, have any of the records or books in the office of the county auditor, 
county recorder, or county surveyor, transcribed into other books, by the 
officers ha\·ing charge thereof, and pay them therefor six cents per hun­
dred words;" etc. 

This section authorizes the County Commissioners to contract with the County 
Recorder to transcribe any of the records or books in the office of the County 
Recorder. The alphabetical index being a separate book from the records the 
County Commissioners would, in my opinion, be authorized to employ the County 
Recorder to transcribe the same and pay him therefor 6 cents per !Jundred words, 
and no more. 

2. Are the County ~ommissioners now or have they heretofore 
been authorized to prescribe any form of general index to be kept in the 
Recorder's office other than the form specifically provided for in Sec. 1154, 
R. S., commonly known as an abstract index, or one in substantial com­
pliance with this section? 

This inquiry, as I understand it, involves the construction of Section 1155 of 
the Revised Statutes, which provides that: 

''\Vhen general indexes, such as are prescribed in the next pre­
ceding section, or any other indexes authori::ed by the county commis-



ATTORXEY GEXER.\L. 91 

sioners, are brought up and completed, the recorder shall keep up the 
same; and he shall receive for indexing any lot or parcel of land 10 
cents, to be paid out of the county treasury." 

The general index referred to in this section is the index provided for in 
Section 1154. The language used in Section 1155 "or any other index~s authorized 
by_ the county commissioners" I understand to be any indexes authorized by the 
County Commissioners other than the alphabetical index provided for in Section 
1153, and the general indexes provided for in Section 1154. However, I know of 
no statutory provision which authorizes County commissioners to provide for 
any other index save the two enumerated. 

3. ;\lay the County Commissioners legally pay out of the county 
treasury for the keeping up of general indexes in the Recorder's office, 
other than the indexes provded in Sec. 11.54 or some other index in 
substantial compliance with that section? 

Section 1155 is the only statute that provides payment for indexes out of the 
county treasury and, in my opinion, refers to the general index provided for in 
Section 1154. 

Very truly yours, 
\VADE H. ELLIS, 

Attorney General. 

AUDITOR- CITY- I~ CREASE OF SALARY. 

City council may increase compensation of city auditor, but such increase 
cannot be effective during his term of office. 

April l:!th, 1906. 

Bureau of Inspecti01t and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

DE,\R SIR:- I have an inquiry presented through your department signed by 
~Ir. F. D. King, as President of the City Auditors' Association in which is pre­
sented the question of the power of city councils to increase the pay of the 
Auditors. I cite you to Section 126, M. C., which prm·ides: 

"The salary of any officer, c.Jerk or employe so fixed shall not be 
increased or diminished during the term for which he may have been 
elected or appointed." 

Under this provision the power is conferred upon city councils to increase 
or diminish the salaries of the Auditors, as well as any other officer, but such 
incrca,_;c or decrease cannot take effect during the term for which ,uch offict:r is 
elected. 

Very truly your,, 
\\'.\DE H. ELLIS, 

Attomey General. 
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MUNICIPAL CORPORATION -EXPENDITURES OF. 

No expenditures may be made by city departments other than as provided 
for by the semi-annual appropriation ordinances of council. 

April 20th, 1906. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN: -I beg to acknowledge the receipt through your department 
-of the letter of Hon. George S. ~arshall, City Solicitor, Columbus, Ohio, present­
ing five separate inquiries upon which the written opinion of this department is 
cequested. 

I do not consider it necessary to separately state the questions presented 
because they can all be considered under one head, viz: Can there be any ex­
penditures made by any of the departments of the city other than as pn:>vided 
for by the appropriation ordinances? 

The answer to the foregoing question would include the question of the 
power of the city to grant to the board of public service the additional amount 
asked for, also the power to provide for the purchase of land for opening and 
widening certain streets, also the payment of the claim of the electrical expert 
mentioned in the fourth question of the City Solicitor. These and all similar ex­
penditures are governed by the provisions of Section 43 of the Municipal Code, viz: 

"In all municipal corporations, council shall make at the beginning 
of each fiscal half year, appropriations for each of the several objects for 
which the corporation has to provide, out of the moneys known to be 
in the treasury, or estimated to come into it during the six months next 
ensuing from the collection of taxes and of other sources o7 revenue. 
All expenditures within the following six months shall be made with 
and within said appropriations and balances thereof. All unexpended 
appropriations or balances of appropriations remaining over at· the end 
of the year and all balances remaining o\·er at any time after a fixed 
charge shall have been terminated by reason of the object of the appro­
priation having been satisfied or abandoned, shall revert to the funds 
from which they were taken and they shall then be subject to such other 
authorized uses a;; council may determine." 

It is mandatory by the foregoing section of the :Municipal Code to provide 
for all expenditures semi-annually, by semi-annual appropriation ordinances. Pro­
vision is made that the expenditures for the six months following the appropriation 
shall be made out of the amounts so appropriated. It was presumed by the gen­
-eral assembly that the municipal couqcil and the officers of the city would be 
cognizant at the time of the making up of the budget of the expenditures which 
should be made within the following six months. There is no pr~?vision providing 
for such expenditures as are included in the queries of the Solicitor other than 
by recourse to the general appropriation scheme thus set forth in Section 43 of 
the Municipal Code, save by the creation of a contingent fund which is provided 
for by the same section, but as the questions submitted do not ask as to the 
power to pay the same or any of them from any such contingent fund, considera­
tion of its provisions is not given. 

Very truly yours, 
wADE H. ELLIS, 

Attorney Geueral. 



ATTORXEY GEXER.\L . 93. 

• \SSESS:'IIEXT- FOR :'IIUXICIPAL STREET DIPROVDIEXTS- CO:'II­
PEXSATIOX OF CIVIL EXGIXEER XOT PAYABLE 

OL'T OF PROCEEDS. 

Compensation of civil engineer, regularly employed for work on street 
improvement may not be made payable out of proceeds of special assessment; com­
pensation once paid out of proceeds of such assessment cannot be recovered from 
such engineer; such compensation should be provided for by appropriation of 
council. 

:\lay 14th, 1906. 

Bureau of luspectio11 aud Supen•isiv1r of Prrbiic Ofiiccs, !Jcpartmcut of Auditor of 
State, Columbus, 0/zio. 

GEXTLE~lEN:- I beg· to acknowledge receipt of your communication enclosing 
a letter from G. P. Gillmer, City Solicitor of Xiles, 0., presenting the question as t() 
the right to pay the ompensation of a civil engineer out of the funds raised by 
assessment for street improvement purposes. ,. 

The statement is made by the City Solicitor that the engineer is employed 
by the board of public service per diem. It has been repeatedly held in Ohio that 
the compensation for the services of salaried officers could not be included in the 
amount of the assessment, but if an engineer was employed especially for that 
particulqr improvement the amount paid by the city for his services may properly 
be included in the assessment. The distinction adopted by the Supreme Court of 
this state in construing the following language from Section 2284, R. S., "the 
expense of the preliminary and other surveys," is, that such language has reference 
only to cases in which the engineer doing the work was employed for that special 
purpose and does not apply to work done by engineers appointed for a definite period 
of time, at fixed salaries. The court further says: 

"It is sufficient to say that when the salaries of these engineers were 
paid from the general funds of the city, as required by law, that was 
tlw end of it, unlcs3 th<·re was some law expressly authorizing the 
charge and assessment that was made ':' for the purpose of reim­
bursing the city for the amount so paid; alHI in a' much as there is 
no such law the court did not err in holding that the charge was im­
properly included in the as<;essment." 

The same language is now employed in Section :!:!8! and I belien the same 
ruling should apply, and in the absence of specific authority therefor the expense 
incident to the work of the city engineer .'hould not he added in the assessment. 

The solicitor fmtlwt asks, "If it should appear from the report of the in­
spector from your office that during a former administration the engineer drew 
directly from the fund pro,·iding for the impnn·ement of a particular street" 
what would he add sable to be done regarding the same? If an inspection of the 
municipal offices would disclose such fact, it would seem that the engineer had 
been paid from a fund not created for that purpose and thereby the assessment 
for the impro,·ement would be pro ta11to excessive, and the right of action, if at all, 
would only lie in favor of the individuals affected thereby. The compensation had 
been earned by the city engineer and the payment from an improper fund would 
not form a basis for the reco,·ery of the same from the engineer. 

Answering the further question suggested by the city solicitor: If the board 
of public service is empowered to employ an engineer, as it is pursuant to Sec­
tion 14-5, ::\1. C., the compensation of such engineer should be fixed by the board 
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pursuant to the foregoing section and sufficient appropriations should be made 
by council pursuant to section 43, M. C., for the payment of the same, as it would 
be one "of the several objects for which the corporation has to provide." 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

TREASURER-CITY-C0!11PENSATION" FOR ACTING AS TREASURER 
OF SCHOOL FUNDS. 

City treasurer may receive compensation from city board of education for 
acting as treasurer of school funds. 

May 18th, 1906. 

Han. Sam A. Hztdson, Bureau of Inspection and Supervision Public Offices, 
Department of Auditor of State, Columbus, Ohio. 

DEAR SIR:- Your c~mmunication dated May 4th, inquiring whether or not 
a city treasurer who serves as treasurer of the city school district by virtue of 
Section 4042 of the Revised Statutes of Ohio, may legally receive compensation 
from the Board of Education for his services as treasurer of SJ.Ich school distrist, 
is· received. 

In reply I beg leave to say that Section 4056 of the Revised Statutes pro­
vides that, 

"The board of education of each school district shall fi:r the com­
pensation of its clerk and treasurer, which shall be paid from the con­
tingent fund of the district." 

"Under this provision it is the duty of the school board of a city district to 
fix th~ compensation of the school treasurer, and the fact that the school treasurer 
is also the city treasurer will not preclude such treasurer from receiving the 
compensation so fixed. 

Very truly yours, 
wADE H. ELLIS, 

Attonze}' General. 

AGDITOR- COU~TY- C0:\1PE~SATION OF DEPUTY: CO:MPENSA­
TION OF AuDITOR AS SECRETARY OF MUNICPIAL 

BOARD OF REVIEW. 

Compensation of deputy auditor not dependent upon record of his appoint­
ment; county auditor as ex-officio secretary of boards of review of municipal cor­
porations within the county may perform services by deputy, and receive more 
than one per diem for the same day"s work. 

County board of equalization may determine length of time for which clerks 
employed thereby shall recein> compensation. 

May 29th, 1906. 

Bureau of Inspectirm and Supcrh•sion of Public Offices, Department of Auditor ·of 
State, Columbus, 0/zio. 

GENTLDIEN:- The questions submitted by ::\1~. Peckinpaugh of your depart­
ment have received consideration, and in answer thereto I beg to say: 
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1. The legal appointment of a deputy to the county auditor should be 
evidenced by a record of the ~arne, as pro\·ided by Section 1018, Revised Statutes. 
But the acts of the deputy cannot be impugned simply because the record of his 
appointment is not complete or th~.t the same has beeen omitted. The record is 
evidential but not conclusi\·e as to the appointment or non-appointment. If the 
appointment had been made, the auditor may be legally represented by the deputy 
without any record having been made thereof, and the compensation could be 
properly allowed, for the allowance of the compensation is not conditioned upon 
the completion of the record of the appointment of the deputy. The whole ques­
tion turns upon the fact of the appointment and not upon the record thereof. 

•) By Section 4 of the act of ).lay lOth, l!JO~ (Sec. UK19-4) R. S.) creating 
bo;.rds of review for municipal corporations, it is provided as follows: 

"The county auditor of any county in which any of such munici­
pal corporations are located, shall be secretary to such board and shall, 
in addition to his other duties provided by law, be present at each 
meeting of the board in person or by deputy: he shall keep a correct 
record of the proceedings of the board in a book to be kept for that pur­
f!OSe, and perform such other duties· as the board may order, or as may 
be incident to his position. For his services as secretary to such board he 
shall receive out of the county treasury, upon the order of the board, 
$0.00 per day for each and every day the board shall be in session." 

The query presented with regard to this act is whether one person can 
earn more than one per diem in twenty-four consecutive hours, payable out of the 
county treasury. 

The provisions of the act, it will be noted, are that he, the county auditor, 
shall "be present at each meeting of the board in person or by deputy." 

The facts presented show that in several of the counties of the state there 
are several boards operating under the provisions of this act, and of each of these 
boards the county auditor is the secretary and has been receiving the compen­
sation prm·ided by the act. .It may be po,ible that the sessions of the board 
can be so arranged that he could be personally present at each. -session of each 
of the boards and thus pcrsoually compl) with the requirements of the act. It 
this cannot he done he must then be present "by deputy." If this requires more 
than one deputy, he would be authorized to appear by such deputy. The com­
pensation provided hy the act is for the performance of the duties prescribed by 
the act and such other duties as the board may order. If these duties are per­
formed, either hy himself of lawful deputy, there would appear to be no good 
reason why he should not receive out of the county treasury, upon the order of the 
board, the compensation therein named. 

:l. The question further presented is as to the power of the County Board 
of Equalization, organized pursuant to section ~804, R. S .. to employ a clerk or 
clerks and as to the length of time for which the clerk should receive compen­
sation. The compensation provided by the act should not be limited to the days 
during which the hoard is in s·~ssion, but should be as prescribed by the act, "not 
to exceed s:tnn per day for their services for the time actually employed." It 
may h~ that the clerk of the board has duties to perform in connection with his 
employment, such as the issuing of notices or the inspection of county or other 
records, which might be at times other than the times during which the boa.rd 
was actually in session. The board is to be the judge of the time actually em­
ployed, and there could be no hard and fast rule adopted disqualifying the board 
from paying its clerk for services performed under its direction on days other 
than when the hoard was in session. Very truly yours. 

\\'AoE H. ELLis, 
A flnmc:y Gcllcral. 
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JUVENILE COURT. 

Act in 98 0. L. 314, valid; compensation of probation officers; jurisdiction of 
court to try misdemeanors of parents, etc. 

June 12th, 1906. 

Bureau of lnspectiou and Supervision of Public Offices, Department of Auditor of" 
State, Columbus, Ohio. 

GENTLEMEN: -Yours of June 6th has received my consideration. The ques­
tions which it presents relate to the act of the i7th General Assembly found in 
98 0. L., 314, 319, entitled an act ''To amend Sections 1, 6, i, and 10 of an act 
entitled 'An Act to regulate the treatment and control of dependent, neglected and 
delinquent children,' pasoed April 25th, 1904 ,and to supplement said act with· 
supplemental sections 23, 24, 25, 26, 27, 28, 29 and 30." 

1. The first question relating thereto is: "The enacting clause 
amends sections 1, 6, 7 and 10, of the act of April 25, 19.04, while in fact, 
sections 1, 3, 6, i and 10 are amended. The original sections 1, 3, 6, 
7 and 10. of the act of April 25, 1904, are not specifically repealed by 
this act. ·what, if any, effect does this have upon the validity of the 
}a,v ?" 

Section 29 of the act proTides that the act shall be liberally construed to· 
the end that its purpose may be carried out. As there is no repealing clause 
contained in the body of the act (98 0. L., 314) the intent of the General As­
sembly should be construed to amend the act of April 25th, 1904 (97 0. L., 561) 
only to the extent that the two acts are inconsistent and cannot be construed to­
gether and, in such event, the latter act prevails. The failure on the part of the.­
General Assembly to specifically repeal the cnumcratcct sections of the act in ques­
tion does not render the act i~:valid. 

2. The question is presented: "How many probation officers may 
be appointed and what are the salaries provided for them in counties 
having a population of over 130,000; how many may be appointed and 
\vhat arc their salaries in couEties having a population of less than 
130,000 ?" 

Section 6 of the act (98 0. L., 31G) pro,·ides that: 
"The juvenile courts of the se,·eral counties in this state shall have 

authority to appoint or designate one or more discreet persons of good 
moral character to serve as probation officers during the pleasure of 
the c0urt; one of whom shall be a woman: said probation officers to 
receive 110 compensation from the county treasury except as herein 
provided. * '' * The number of probation officers named and desig­
nated by the juvenile court shall be as follows: in counties having a pop­
ulation of over 130,000, not to exceed three probation officers, one pro­
bation officer to be known as the chief probation officer, who shall receive 
not more than $1,500 per annum payable monthly, and when in the dis­
cretion of the court it is found necessary, a first assistant, who shall 
receive $1,000· per annum, payable monthly, to serve as probation officer 
during the pleasure of the court, to be paid by the county treasury out 
of any funds appropriated for the use of the judges of the common 
pleas. insolvency or probate courts, etc. * * * Provided that said 
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judge, if in his opinion the circumstances demand it, may appoint a 
third or fourth discreet person to serve as probation officer, who shall 
receive $1,000 each per annum, payable monthly, and still other fit a1zd 
willing persons who shall serve without compensation from the court 
and said probation officers shall be and are hereby vested with all the 
powers and authority of sheriffs to make arrests, serve the process of 
said court and perform all other duties incident to their office." 

A consideration of this section leads to the conclusion that the only pro­
bation officers who may receive compensation are those who are appointed by 
the juvenile courts in counties having a population of over 130,000. In such 
counties, if, in the opinion of the judge of the juvenile court, the circumstance~ 
demand it, he may appoint as many as four persons to serve as probation officers. 
The officer designated as the "chief probation officer" shall receive not more than 
$1,500 per annum; a first assistant who shall receive $1,000 per annum, and the 
third and fourth persons appointed as such officers shall· receive $1,000 each per 
annum, each payable monthly. 

In the counties containing a population of 130,000 or less the number of pro­
bation officers would appear to be limited to such number as, in the opinion of the 
judges of the juvenile courts oi such 'counties, the circumstances might demand; 
and in such counties there seems to be no other provision regarding such officers 
than that they shall be "fit and willing persons who shall serve without compen­
sation from the court." 

It is not within the province of this department to ascribe a reason for this 
apparent omission on the part of the General Assembly to fix the salaries of 
probation officers in counties containing .a population of 130,000 or less, but we 
may properly state as part of the history contemporary with the enactment of this 
law that the counties within which juvenile courts were to be created by Section 
3 of the act did not originally include any other than those wherein three or 
more judges of the Court of Common Pleas regularly held court concurrently, 
but by amendment the following provision was inserted in that section, to-wit, 
··provided that in all other counties the probate judge shall act as judge of the 
juvenile court," without enlarging the language used in Section 6, of the act in 
designating what probation officers shall receive compensation. 

The language of Section 6, of the act, "said probation officers to receive no 
compensation from the county treasury except as herein provided/' excludes from 
the operation of the provisions for compensation those probation officers ap­
pointed in counties having a population of 130,000 or less, as it has been re­
peatedly held by the Supreme Court of this state that when the statute creating an 
office ·does not provide for compensation the services are gratuitous. 

3. "Section 23 defines what shall constitute a misdemeanor on the 
part of a parent or other person and provides fine and imprisonment upon 
conviction. Has the juvenile court jurisdiction to try such a case?" 

Section 21 of the original act provides certain fines for the offenses therein 
defined and confers jurisdiction upon the juvenile court to hear the same and 
enforce its orders. In that class of cases such court has jurisdiction. In the 
class of cases mentioned in Section 23 (98 0. L., 317), I am inclined to believe 
that such court also has jurisdiction to hear and determine as to the guilt or in­
nocence of the persons accused of the offenses defined therein, and the fees and 
costs in all such cases coming within the province of the act may be taxed as for 
similar services, and be paid out of the county treasury upon itemized vouchers 

9 ATTY GEN 



AXXGAL REPORT 

certified to by the judge of said court, as provided in Section 29 of the act in 
question. 

4. "\Vhat records are required to be kept by the clerk of this court?" 

Section 3 of the act (98 0. L., 315), provides: 

"The orders, judgments and findings of such court shall be entered 
in· a separate book or books known as a 'juvenile record,' which shall be 
kept by the clerk of said Common Pleas or other court whose judge 
may be so designated who shall be clerk of such juvenile court." 

I am of the opinion that the language thus employed authorizes the judges 
of such courts to ·use such books for the entering of the orders, judgments and 
fiindings of such cotirt similar in character to those which are ordinarily kept by 
Courts of Common Pleas for the entry of .its orders, judgments and findings but 
to be separately designated as pertaining to the juvenile court. 

Very truly yours, 
WADE H. ELLIS, 

Attorney General. 

TRANSFER OF MUNICIPAL FUNDS. 

Council may transier from one fund to another; formalities of transfer; . 
transfer not necessary in application of contingent fund to unforeseen deficiencies in 
appropriations. 

June 29, 1906. 

Bureau of j1zsp'cctioll 1111d Supcr·uision of Public Offices, Departmcllt of Auditor of 
Stat.:, Columbus, Ohio. 

GENTLEMEN:- I am in receipt of your favor of the :!5th inst. containing 
the following que.>tions referred to this department for answer: 

I. Has council the authority to make transfers from one appro­
priation account to another, within the same fund? 

2. Hus council authority to make transfers from an appropria­
tion account of one fund to an appropriation account in a separate fund? 

3. Has council th~ authority to make transfers from the contingent 
fund for the use of an appropriation account in another fund? 

These separate questions can be treated together, as they each call for a 
construction of Section 43 of the municipal code, supplemented by 97 0. L., 520. 

By consideration of that section it is apparent that the limitation upon the 
power of the municipal councils to transfer moneys from one appropriation to 
another or from one fund to another, is contained in the following language: 

"Provided that councils of cities or villages may at any time by 
the votes of three-fourths of all the members elected thereto, and the 
approval of the mayor, transfer all or a portion of one fund or a balance 
remaining therein, to the credit of one or more funds, but there shall be 
no such transfer except among ft)nds raised by taxation upon all the real 
and personill property within the corporation, and no such transfer shall 
be made until the object of the fund from which the transfer is to be 
effected has been acc'>mplished or abandoned." 
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The provision with regard to the contingent fund is as follows: 

"In making the semi-annual appropriations and apportionments 
herein required council shall have authority to deduct and ~et apart out 
of any moneys not otherwise appropriated such sums as it shall deem 
proper as a contingent fund to provide for any deficiency in any of the 
detailed appropriations so to be made, which deficiency may lawfully and 
by any unfores(!en emergency happen, and such contingent fund, or 
any part thereof, may be extended for any such emergency only by an 
ordinance pas-;ed by two-thirds of all the members elected to council and 
approved by the mayor, and any balance remaining in such contingent · 
fund at the end of the fiscal year shall thereupon become a part of the 
general fund, to be again appropriated as other monies belonging to the 
corporation." 

99 

I assume that your several questions ant1c1pate that the requisite steps shall 
be taken by the municipal council before attempting to make any such transfer 
contemplated thereby, and that in the absence of such action being taken there 
could be no transfers either between appropriation accounts, or between funds or 
between appropriations and funds. 

Section 43 seems to plainly make a distinction between an "appropriation'' 
and a ·'fund." These terms are not used interchangeably. A "fund" is the source 
from which an appropriation is made while an "appropriation" is the source 
from which the expenditures are made. By authority conferred upon your bureau, 
it has sub-divided municipal revenues into separate and distinct funds; and by 
authorjty of the same act and also of Section 43, :\1. C., appropriations are made 
from such funds, "'for each of the several objects for which the corporation is 
to provide." By provision of the municipal code (Section 35) estimates are to 
be made by every officer, board and department in the municipal corporation 
of the amount of money needed for their respective wants for the incoming year, 
and for each month thereof. It would seem from the provisions of that, and 
kindred sections, that the appropriations made, as required by Section 43, lvl. C., 
should be classified, at least, in as many classes as there are departments of the 
municipal government. 

To observe the distinction more clearly between "appropriations" and "funds," 
illustration might be employed from the creation of certain "funds," designated 
by ;tatute, in addition to those which the bureau has classified and designated, 
pursuant to the powers conferred upon it, such as an "assessment fund," and a 
"'sinking fund." A "fund" has been defined to be "an amount set apart for some 
particular purposc of gO\·ernment." It is a pledge of the public or corporate 
revenue for one or several objects for which the corporation is to provide. \Vhen 
the word "sinking fund" is used it contemplates the revenue set apart as a fund 
to keep dowri the interest and extinguish the principal of the debt, and is so 
designated by Section llll of the municipal code. 

By the languagi! of the section cited, a liberal provision was made by the 
General Assembly for the transfer of revenues from one fund to another, provided 
that the procedure therein ,et forth is adhered to. The only limitation upon the 
right of council to so provicte is, that the transfer can only be made among funds 
raised by taxation, upon all the real and personal property in the corporation. 
This would prohibit a transfer· of moneys from an "assessment fund" to any 
other fund. for that fund i; raised by special assessment upon a c'ertain specific 
portion of the property situated within a municipality. and is not raised by gen­
-eral taxation. 

Subject to this limitation the authority would seem to be conferred upon 
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council to transfer from one fund to another, provided that such transfer be be­
tween funds raised by general levy, and after the object of the fund in which the· 
transfer is to be effected has been accomplished or abandoned. 

By the same authority by which the transfer has been made from one fund: 
to another, which may be done at any time by the required vote and the con­
sent of the mayor, the council may make appropriations therefrom, and may trans-· 
ier from one appropriation account to another, whether within or without the· 
same fund; but expenditures can only be authorized from the contingent fund in 
case of deficiencies in any appropriations, which may lawfully and by any unfore­
seen emergency happen; and, in such instances, such expenditures are made direct 
from such fund, and not by transferring any part of the same to the fund in which. 
the deficiency so occurs. Such expenditures can only be authorized by an ordinance­
of council, passed by two-thirds of all the members elected thereto and approved, 
by the mayor. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

DE FACTO OFFICER-COMPENSATION OF. 

Duty of city auditor as to payment of salary pending judicial determinatioro 
of title to office; liability of city ·to de facto and de jure officers. 

July 6th, 1906. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN:- Acknowledging the receipt of your recent letter containing: 
the inquiry of William L. Davies, city auditor of Youngstown, Ohio, which you· 
have submitted to this department, I beg to say that the rule is well settled that 
a de facto officer cannot maintain an action to recover the salary, fees or other· 
compensation attached to an office; that an officer to be entitled to the salary 
of an office must have qualified thereto in the manner provided by law. 

In the case put by the city auditor, Mr. George B. Moyer was dismissed: 
from the position of city detective. The mayor then appointed his successor r 
Mr. Watkins, and following this the city council passed an ordinance reorganizing· 
the police department and \Vatkins was again appointed detective. Mr. Moyer 
then made a demand upon the mayor for his reinstatement, which was refused,.. 
and he started proceedings in the Court of Common Pleas against the mayor to• 
compel him to reinstate him as detective, and upon the trial of that case the court. 
held that Moyer had been illegally dismissed. The mayor still refuses to rein-· 
state Moyer and has appealed the case to the Circuit Cour·t. 

It is not in the province of this departm~nt to determine, under the cir-· 
cumstances, which is or which is not entitled to the office. It is clear that under 
the authorities, before an officer is entitled to the compensation attached to an: 
office he must not only be a de facto but a de jure officer.. But if the city has. 
paid the salary attached to the office to a de facto officer it will not be re­
quired to pay the salary of a second time to a de jure officer, who has been ex­
cluded therefrom pending litigation as to the title to the office. 

You might cite Mr. Davies to the decision of the State of Ohio on the­
relation of Cronin v. Eshelby, Comptroller of the City of Cincinnati, 2nd Ohio Cir­
cuit Court Report, 468; and under the authorities therein cited, if the auditor pays; 
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:the salary to either one of the claimants to the office he need have no fears that 
:be will be compelled to pay it to the other claimant. The better position for him 
to assume would be to stand indifferent as to the claims of each and refuse to 
·pay either until the matter has been finally adjudicated by the courts or other 
'settlement made of the question. 

Very truly yours, 
WADE H. ELLis, 

Attorney General. 

COUNCIL-DISQUALIFICATION OF MEMBER OF. 

Election or appointment of member of council to other public office or em­
J>loyment ipso facto vacates office of councilman; council may immediately, mayor 
after thirty days, fill vacancy; member resigning incompatible office or employment 
·may retain office of councilman; disqualification for office of councilman on ac­
·Count of interest in expenditure of money of the municipal corporation must be 
·established by proceedings in the probate court. 

July 17th, 1906 . 

.Bureau of Inspection and Supervision of Public Oflices, Department Auditor of 
State, Columbus, Ohio. 

GENTLEMEN:- Replying to the inquiries presented by you contained in the 
1etter of Morton Webster, mayor of Pomeroy, Ohio, I beg to say the letter of 
·the mayor and the report of your examiner inform me that at the time of the 
~lection of two of the councilmen they were also elected members of the school 
·board, the election being held November 8th, 1904. And I gain the further in­
formation that another member of council has been furnishing supplies for the 
-village, contrary to the provisions of sections 45 and 120 of the municipal code. 
"The questions presented thereby are as follows: 

1. Are the offices of the three councilmen named now vacant, 
ipso facto? 

2. Was the election of the two councilmen who were at the same 
time elected as members of the school board, void? 

3. On what date does the thirty days mentioned in Section 120, 
M. C., begin to run? 

4. Does the mayor have the power to declare the offices vacant 
and provlaim the appointment of successors to the disqualified members? 

5. Would the members who are also members of the school board 
be disqualified for appointment to fill their unexpired term as council­
men, even though they should resign from the school board? 

All these questions relating to the same subject matter can be treated to­
·gether. It is clear that Section 120 of the municipal code forbids any member 
·()f council holding any other public office or employment except that of notary 
public and member of the state militia; and further, that he shall not be in­
;terested in any contract with the city. That· section contains the further language: 

"Any member who shall cease to possess any of the qualifications 
herein required, or shall remove from his ward, if elected from his ward, 
or from the city, if elected from the city at large, shall forthwith forfeit 
his office." 
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Upon the election or appointmel1t of a member of council to any other of· 
fice than those expressly excepted in Section 120, l\1. C., he ceases to be qualified 
to hold the position of councilman. The procedure to oust such disqualified 
person from the office of councilman is clearly set forth in the reported cases 
of our courts. In the case of State of Ohio ex rei. Attorney General v: 
Craig, reported in 69 0. S., 236, the Supreme Court reviewed the power of 
the city council of the city of :Mansfield to elect certain members of the coun­
cil as members of the board of health of that city, and further considered the 
legality of the appointment of the defendant, Dr. Craig, by such board of health 
so organized, as health officer of said city. On pages 244 and 245 the court used 
the following language: 

'"The appointment of members of council to positiOns on the board 
of health being a nullity and void, no proceeding in qno warranto was 
necessary to oust them from such nullity, but the council under the dd 
statute or the mayor under the new municipal code, might treat the office 
(of the board of health) as vacant, and make a valici appointment to 
fill such vacancy as was done by the mayor in this case. True, the mem­
bers of the old board might have been ousted by proceedings in quo 
warranto as intruding themselves into a public office without warrant of 
law, but while that might have been done, it was not necessary to" do so 
before appointing a new board, because their appointment was a nullity, 
and they had no color of title to the office, and could not invoke a nullity 
to keep duly appointed officers out of the office. When th~ere is some 
color of title, resort must first be had to quo warranto, but where there 
is no such color, but a mere nullity, a legal appointment may be made 
to fill the office, and then if the party in the wrong still· persists in 
holding the office. he may be ousted by proceedings for that purpose." 

I think the foregoing case is directly in point on the question of the eligibility 
of the two councih;nen who were elected as members of the board of education. 
But it appears that one of the two membe"rs of the board of education has tendered: 
his resignation as such member and retained the office of councilman. In that 
instance the disqualification having ceased the right to oust him for that reason 
would also cease; but in the case of the councifman who insists upon retaining 
both offices the following procedure can be adopted: 

From the time he assumed the position of member of the board of education 
his qualification as a member of council ceased and from that time the grounds 
existed for the council to elect a successor for his unexpired term, and the council 
having failed to act for more than thirty days and to fill such vacancy the mayor 
can treat the position of such councilman as Yacant, such vacancy arising from 
the disability of the person to serye as a councilman. The mayor can fill such 
vacancy by appointment pursuant to the provisions of Section 228 M. C., as was 
done in the case of State v. Craig, and should the member refuse to vacate his 
office as councilman he might be ousted by proceedings in quo warranto as pointed 
out in that case. In the meantime he should receiYe no compensation for his ser­
vices as councilman because he is not qualified to act as such. 

In the case of the councilman who has been interested in any contract with 
the municipality, as set forth in the letter of. the mayor, he cannot be removed 
in the same summary way as is provided for the removal of the member who has 
ceased to possess the qualifications of a councilman. Section 120 M. C. forbids a 
member of council being interested in any contract with the municipality. Sec­
tion 45 ::\1. C. proYides that : 
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.. Xor shall any member of the council * '' * have any interest in 
the expenditure of money on the part of the corporation other than his 
fixed compensation; and a violation shall disqualify the member violating 
it from holding any office of trust or profit in the corporation, and render 
him liable to the corporation for all sums of money or other thing 
he may receive contrary to the provisions of this section, and if in office 
lze shall be dismissed therefrom." 
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The guilt of such member must be established by some tribunal and in some 
authorized form of proceeding. The authority is not conferred upon the mayor 
to try him for such offense, but as such action on the part of the councilman 
would constitute a misfeasance or malfeasance in office, complaints should be filed 
in the probate court by any elector of the municipality and a trial thereon be 
had in that court, and if the complaint be sustained a judgment of removal 
would be entered by the court. See Sections 1732 and 1736 (old numbers, R S., 
Ellis's }lunicipal Code, Second Ed., pp. 357 to 559.) In such case the vacancy 
is required to be filled pursuant to the provisions of Set:tion 228 above referred 
to. This view of the procedure against such councilmen is fully sustained by the 
Supreme Court of Ohio in the case of State. ex rel. Attorney General v. Ganson, 
58 0. S., 313, 324. 

I cite you further to the Tth paragraph of the syllabus in the case of Com­
missioners of Guernsey County v. Cambridge, 7 C. C. 72; State ex rel. Attorney 
General v. ~1cMillen, 15 C. C., 163. 

The foregoing having answered all the questions presented I herewith return 
to you the report of the examiner, which you ha\·e submitted, also the letter of 
Mr. ·webster addressed to you under date of July 14th .. 

Very truly yours, 
S~!!TH \V. BENNETT, 

Special Counsel. 

ATDITOR- CO'CXTY- FEES OF. 

County auditor placing omitted taxes on duplicate entitled to fee of four per 
cent. of amount thereof. 

July 24, 1906. 

Bureau of Inspcctiou aud Supcr'l.'isiou of Public Offices, Departmclll of Auditor of 
State, Columbus, Olzio. 

GEXTLD!EX:- The question presented in your letter of the 23d inst. ha< 
recei\·ed my consideration. It involves the inquiry presented by X. C. Bohnert, 
Auditor of Pickaway County, as to whether he, the present auditor, is entitled to 
the 4 per cent. fee allowed by Section !Oil R. S., on taxes omitted and placed by 
a former auditor UJ.:On the tax duplicate, or whether the fee mentionerl should be 
allowed to his predecessor, who performed such service? 

In the case of Probasco \'. Raine, Aurlitor, ( ;,o 0. S., :Ji8) the Supreme 
Court of Ohio in comtruing Section !Oil R. S. said (p. 391): 

.. To have equality in taxation, all property must be brought upnn 
the duplicate. Some officer must be authorized and empowered to cause 
all property to be listed for taxation. Such officer must be paid for his 
-;en-ices. either by fees or salary." 
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The language of the act and the expression thus used by the court evidences 
that the General Assembly meant the auditor who performed the service, that is, 
discovered and placed the property upon the tax duplicate, is entitled to the 
statutory percentage. 

Very truly yours, 
WADE H. ELLIS, 

Attorney General. 

MUNICIPAL CORPORATION- CONTRACT OF. 

Proper execution on behalf of city of contract with water company. 

September 1, 1906. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLENEN : - Returning herewith the letter addressed to you under date of 
the 27th ult., by J. U. ·Douglass, City Auditor of Massillon, Ohio, I beg to advise 
that the contract made and entered into by the City of Massillon with the Massillon 
Water Supply Company, should be executed on behalf of the city by the directors 
of public service pursuant to the requirements of Sections 143, 143a and 144 of the 
Municipal Code. 

Very truly yours, 
SMITH w. BENNETT, 

Special Counsel. 

COUNTY COMMISSIONERS- COM PEN SA TION OF, FOR DITCH WORK. 

Compensation of county commissioners for ditch work under Section 4506 
R. S., as amended 98 0. L. 296, limited to $300 in any one year, as provided 
by Section 897 R. S. 

October 6, 1906. 

Bureau of Inspection and Supen•ision of Public Offices, Columbus, Ohio. 

GENTLEMEN:- Your communication of recent date inquiring whether or 
not Section 4506 R. S., as amended by the last legislature abrogates the limitation 
of $300 for ditch work performed by county commissioners, as provided in Section 
897 R. S., is received. In reply I beg leave to say the only change effected by the 
amendment to Section 4506 is in fixing the surveyors' per diem at $5.00 per day 
instead of $4.00. Therefore the law remains the same as far as compensation to 
county commissioners for ditch work is concerned, as before the amendment, · 
and county commissioners are limited to $300 in any one year for ditch work as 
provided in Section 897 R. S. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

TRUSTEES OF SINKING FUND- SALE OF SECURITIES BY. 

Sale of securities by trustees of sinking fund of municipal corporation must 
be advertised, and competitive bids solicited. 
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~ovember 8, 1906. 

Bureau of /nspectiOI~ and. Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN:- Your letter of October 30th requests an opinion on the fol­
lowing question : 

May the sinking fund trustees of cities, under the powers conferred in Sec­
tion 110 M. C., sell at private sale, without advertisement and competitive bids, 
securities held by them, for the satisfaction of any obligations under their control? 

The power to sell securities for the satisfaction of certain obligations is con­
ferred upon the sinking fund trustees by Section 110 of the Municipal Code. 

"Section 110. The trustees of the sinking fund shall have charge 
of and provide for the payment of all bonds issued by the corporation, 
the interest maturing thereon and the payment of all judgments final 
against the city or village, except in condemnation of property cases. 
They shall receive from the auditor of the city or clerk of the village all 
taxes, assessments and money collected for said purposes and invest and 
and disburse them in the manner provided by law. For the satisfaction 
of any obligatiott under their supervision the trustees of the sinking fund 
may sell or use any of the securities or money in their possession." 

This statute contains no direction as to the manner in which the sale shall 
be conducted, but Section 97 and Section 115 of the Municipal Code being in 
Pari materia, may properly be looked to for aid in the construction of the section 
above quoted. 

Section 97 M. C., in substance provides, that whenever a municipal corporation 
issues its bonds, it shall first offer them at par and accrued interest to the sinking 
fund trustees in their official capacity, and only after their refusal to take any or 
all of them at par and interest, bona fide for and to be held for the benefit of such 
corporation, sinking fund or debt, shall such bonds or as many of them as remain, 
be advertised for public sale. "All sales of bonds, other than to the sinking fund 
trustees by any municipal corporation shall be to the highest and best bidcfer after 
thirty days notice, etc. * * * Provided, however, when any such bonds have 
been once so advertised and offered for sale, and the same or any part thereof 
remain unsold, then said bonds, or as many as remain unsold, may be sold at private 
sale at not less than their par value, etc." 

Section 113 M. C., authorizes the trustees to issue coupon or registered bonds 
of the corporation for certain purposes, and Section 115 provides that such bonds 
"shall be sold as provided in Section 97 of this act." 

No reason suggests itself why the sale of bonds purchased by the trustees 
from the city should not be conducted with the same formalities and safe guards 
required in the sale of bonds issued by .the trustees for the purpose of refunding 
other bonded indebtedness. 

The Supreme Court of this state has held, in the case of Cincinnati v. Gucken­
berger, GO 0. S., 353, that the ~revisions of the code with reference to the 
sale of bonds by municipal <:orporations and by sinking fund trustees should be 
construed together. While the sale considered in that opinion was under authority 
of the statutes re-enacted with some changes, as Sections 113-115 :!\1. .C., and not 
under Section no· M. C., the remarks of the court may fairly be applied to the 
construction of the present Sections 97 and 110 M. C. 

"True, it is not uncommon to find in legislation special prOVISIOnS 
intended to supplant or supersede, for the special subject matter, some 
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general provision on the same general subject, bu·t such instances are 
expected to be so marked, either by force of the language itself, or 
b)· necessary implication as to the purpose to be accomplish1 d, as that 
the meaning shall be plain. * * * 

"The sale being required and no method of conducting it having 
been prO\·ided, it follows that we look to other sections for that detail, 
and it is gi,·en in Section 2709, by the requirement of a sale to the highest 
and best bidder· after thirty days' notice by advertisement in newspapers. 
And as the language of Section 2729g (2) indicates no intent· to waive 
or change this direction as to publicity, but rather emphasizes that pur­
pose, we must conclude that the requirement to ·advertise is obligatory 
on the sinking fund trustees, whenever sales are to be made." 

I am, therefore, of the opinion that sales of the bonds of a city by the trustees 
of its sinking fund are governed by the provisions of Section 97 above quoted. 
They are sales by the municipal corporation within the meaning of this section, 
although made through the agency of the trustees. The only sale of its bonds by 
a municipal corporation which may be made without the prescribed formalities is the 
sale to the sinking fund trustees. · 

Very truly yours, 
\VADE H. ELLIS, 

Attorney General. 

MU~ICIPAL CORPORATION- EXPENDITURES OF- AUTHORITY OF 
BOARD OF PUBLIC SERVICE. 

Board of public service may order expenditure of proceeds of municipal bond 
issue without consent of counciL 

November 15, 1906. 

Bureau of Inspection and Supervision of Public Offices, Department of Auditor of 
State, Columbus, Ohio. 

GENTLEMEN:- Your communication of recent date requests an opinion as to 
the effect of the following provision in a municipal ordinance in so far as it 
attempts to make the consent of council a prerequisite in every case to the power 
of the board of public sen·ice to order any expenditure of the proceeds of the bond 
issue authorized by said ordinance. 

The proceeds of the bond issue ''shall be paid put by the treasurer upon 
warrants issued by the auditor, on the order of the board of public service and 
shall be expended by said board for the purposes specified in Section 1 of this 
ordinance, after autlzorit_v therefor has been 'duly obtained from council." 

I assume that all the necessary preliminary steps have been taken for the 
issue of bonds for a specific definite municipal purpose. 

Section U3 }I. C. provides as follows: 

"The powers of council shall be legislative only and it shall per­
form no administrative duties whatever, and it shall neither appoint 
nor confirm any officer or employe in the city go,·ernment except those 
of its own body, except as may be otherwise provided in this act. All 
contracts requiring the authority of council for their execution shall 
be entered into and conductea to performance by the board or officers 
having charge of the matters to which they relate, and after authority to 
make such contract has ~een given and the necessary appropriation 
made, council shall take no further action thereon.'' 
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The purpose of this restriction was said, in Lillard v. Ampt, 4 X. P., 30::i, to 
be "'to emphasize that the respective executive, legislative and administrative 
functions of the city government should be distinct and independent of one another." 
And it has further been held that the proper officers of the municipality must 
execute the municipal contracts and conduct them to performance. (Knauss v. 
Columbus, 13 Dec. 200.) The statute cited and the many opinions bearing upon 
the subject by the courts, all recognize the limitation thus imposed upon council 
to be, that where its authority is required, as preliminary to entering into any 
contract, it confers the authority by appropriate legislation and provides for the 
appropriation, and thereafter the executive and administrative functions are carried 
out by the proper officer or department of the city having jurisdiction thereof. 

It has been repeatedly held by this department that the sale of bonds, duly 
provided for, for any specific purpose, constitutes in law an appropriation for 
that purpose, and the proceeds of such bond issues need not be embraced within 
the semi-annual appropriation ordinance to be acted upon by the council. 

The limitation contained in Section 14:3 and Section 15i should be observed. 
They pJ;Ovide in substance that when any expenditure within such departments, 
other than the compensation of persons employed therein, exceeds $500, the expen­
diture shall first be authorized and directed by ordinance of council. But when the 
authority is conferred by council the expenditure of the fund or funds is made 
under the direction of the appropriate officer or department. 

It therefore follows that when the necessary municipal legislation has been 
enacted by council providing for the issue and sale of bonds for any municipal 
purpose, and the authority of council has been obtained for the execution of the 
contract upon which the proceeds of the bonds are to be expended, the expenditure 
may be made by the proper officer or department, subject to the limitations herein­
before referred to, and the auditor may honor vouchers upon such funds without 
specific authority from the council, notwithstanding the provision in the ordinance 
above quoted. 

Very truly yours, 
\VADE H. ELLIS, 

Attorney General. 

TR:\XSFER OF ::viU:t\ICIPAL FUNDS- POWER MAY NOT BE USED TO 
:\JAKE EXPEXDITC'RE FRO:\I AXY FC'XD OF AMOUNT IN EXCESS 
OF THAT FIXED BY APPROPRIATIOX . 

. \uthority of council to transfer from one fund to another does not carry 
with it authority to make expenditures from such transferee fund in excess of 
amount appropriated by semi-annual "budget" appropriation ordinance, nor for 
object- ,;ther than therein authorized. 

To whom annual report of auditor of city to be made. 

Xovember Hi, 1906. 

Bureau of lusf'cction a11d Supcrdsion of Public Offices, Columbus, Ohio. 

GEXTLEMEN:- I have your inquiry of the 8th inst., enclosing the letter of the 
city auditor of Cincinnati, Ohio, for my consideration and answer. Replying 
thereto I beg to say that in my opinion the authority contained in Section ·13 :\L C., 
to transfer all or a portion of one fund, or a balance remaining therein, to the 
credit of one or more other funds does not include authority to expend the same. 
The power to transfer funds, as therein contained, in one power and the power 
to expend is stil! another. 
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The right .tq tr.ansfer funds does not authorize the expenditure of such funds 
transferred. The limitations upon expenditures of municipal offcers are con­
tained in {:art in the same section in the following language : 

"In all municipal corporations council shall make, at the beginning 
of each fiscal year, appropriations for each of the several objects for 
which the corporations has to provide, out of the moneys known to be 
in the treasury, or estimated to come into it during the six months next 
ensuing from the collection of taxes and all other sources of revenue. 
All expenditures within the following six months shall be made with and 
within said appropriations and balances thereof." 

This language, in my opinion, does not permit the enlargemeut of the subjects 
<:ontained in the budget of appropriations but merely permits, under the circum­
stances set forth in Section 43 M. C.,. the redistribution of the moneys within the 
several funds. The question presented by the city auditor involves the power 
<>f council to transfer $:20,000, the proce.eds in part of the Dow Tax, from the 
general fund to the light fund, in order to enable the board of public service to 
~ontract for street lamps for equipping certain districts of the city. Such an 
expenditure must have been authorized by the semi-annual appropriations before 
the authority could be exercised. It must have been one "of the several objets 
for which the corporation had to provide," and as such included in the appropria­
tions made. If duly authorized, as above suggested, and there had been for any 
reason a shortage in the appropriation necessary for that purpose it could have been 
provided for by the transfer made under the authority of Section 43 M. C., also 
the expenditure therefrom could not be of any greater amount than that included 
in the appropriation ordinance for that purpose. 

The officer or department to which the city auditor is required to make his 
annual report is mooted in the letter of the city auditor. Pursuant to Section 
44 M. C. the auditor is required to make up monthly a statement of the balance 
of all funds and accounts in his office as the same exists at the clo~e of business 
on the last day of the month, a copy of which he is required to forward to the mayor 
who shall keep it for public inspection. This monthly repo.rt, so provided for, 
is entirely distinct from the annual statement as provided for in Section 36 M. C. 
That section requires that the auditor of every city "shall furnish to the mayor 
and council and to each member thei'Eo"f the following statements which council may 
require to be printed." (Then follow four different forms of statements.) 
There is further a detailed statement of all receipts and expenditures to be made 
by the auditor on or .before the third Monday in March of each year concerning 
which it is not specifically provided to whom the same shall be made, but as the 
mayor is required to communicate to council a statement of the finances of the 
municipality it could be ~afely assumed that there would be a sufficient com­
pliance with Section 1756 R. S., if a copy of such statement, made thereunder, 
is transmitted to the mayor. 

Very truly yours, 
\VADE H. ELLIS, 

.4 ttorney General. 

PARK POLICE-STATUS OF. 

Park police of city of Cleveland properly under supervision of board of 
public service of that city. 
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X 0\"ember 19, 1906. 

Bureau of hzspcction and Supcrt:ision of Public Offices, Coluinbus, Ohio. 

GEXTLDIEX:- I have your recent inquiry regarding the so-called "park 
police" of the City of Cleveland, asking this department for an opinion as to 
whether such police are under the jurisdiction of the board of public safety or of 
the board of public service of the city. I have communicated with the city 
solicitor of Cleveland who has furnished me the ordinances under which such 
policemen are appointed, in which they have been designated as "care takers" 
of the parks and the history of the appointment of such employes shows that 
for more than fifteen years in that city the parks have been protected by such 
"care takers" under the jurisdiction of the public department having the manage­
ment of the parks and boulevards; that since the enactment of the municipal code 
these "care takers" have been continued by the city law department under the 
jurisdiction of the department of public service pursuant to the powers conferred 
upon such department by Sections 141 and 145 :VI. C. 

In my opinion such "care takers" are not and should not be considered as 
part of the police department as defined in Sections 148 and 149 M. C., and 
under the peculiar service rendered by them in connection with the park system of 
that city they are properly placed under the jurisdiction of the board of public­
service. 

Very truly yours, 
WADE H. ELLIS, 

Attorney General. 

ELECTIONS- EXPENSE OF- DISTRIBUTION BETWEEN COUNTY 
AND MUNICIPAL CORPORATION OR TOWNSHIP. 

General rule- election expenses are chargeable to county; expense of place 
of holding elections chargeable to municipal corporation or township; expense of 
publication of mayor's proclamation of election chargeable to municipal corporation; 
that of police officers at polls chargeable to municipal corporation; that of registra­
tion chargeable to municipal corporation. 

November 27, 1906. 

Bureau of Inspection and Supervision of Public Oflices, Columbus, Ohio. 

GENTLEMEN: - In response to your request for an opinion upon the several" 
questions presented by you in regard to the distribution of election expenses as 
between municipal corporations and townships upon the one side and the counties 
in which they are situate upon the other, I beg to point out as the primary rule 
for determining such distribution that our present system of supP.rvising elections 
is one of county boards and not of city boards. The so-called Hypes Law, 97 
0. L. 185, was enacted for the purpose of establishing a constitutional and uniform 
system of conducting elections throughout the state and the county was adopted 
as the unit of that system. Accordingly, whenever any expense arises in the 
conduct of elections, such expense is to be borne by the county except in so far 
as a different intention appears by statute. This appears from that part of Section 
2926t reading as follows : 

"But for all November elections the county in which such city is 
located shall pay the general expenses of such election other than tile 
expenses of registration." 
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The expenses incident to registration are provided for by Section 2926t. 
It is to be observed that Section 29261 especially exempts the county from the 
expenses of registration and imposes upon the county all the other "general expenses 
of such election." Other sections of the statutes seem to exempt certain expenses 
which apparently are not among the "general expenses" covered by Section 2926t. 

By the provisions of Section 1443 the township trustees are authorized to fix 
the place of holding elections within their township, including all the precincts 
thereof, and may purchase or lease suitable property to that end .. 

Under the provisions of Section (1536-982) Bates, original Section 1725 R. S., 
the council of all municipal corporations shall designate the place or places for hold­
ing the regular elections; and in all coq:orations divided into wards, thePe shall 
be a place or places in each ward designated for holding elections. 

By Section 2923 it is provided: 

"Elections shall be held for every township precinct at such place 
within the township as the trustees thereof shall determine to be most 
convenient of access for the voters of such precinct, and for each munici­
pal or ward precinct, at such place as the council of the corporation shall 
designate. 

"Provided, that in registration cities, the deputy state supervisors 
of elections shall designate such place of holding elections in each 
precinct." 

Section 2926c a~tthorizes the board of elections ·to fix the place of registration 
and election in registration cities and directs such boards to "provide suitable 
booths or hire suitable rooms for such purpo:'e and for their own office, at such 
rents as they deem just." 

By Section · 2926d it is provided that '1the cost of tht rents, furnishing and 
sup~·ies of all rooms hired by the said board for their offices and for places of 
regi~ tration of electors and holding of elections in such cities shall be borne and 
paid, by any such city out of its general fund." 

Taking up your several inquiries in detail I beg to express my opinion as 
follow·s: 

First. All expenses incidental to registration must be paid by the city. 
Second. The place of holding elections in municipalities must be provided 

by the municipal corporation and in precincts outside municipalities by the town­
ship in wlrich such precinct is loc·ated. 

Third. The expense of publishing the mayor's proclamation of election, 
being a duty imposed exclusively upon a municipal offcer and not upon the election 
board, should be borne by the municipality and for the same reason the expense 
of police officers at the polls should be borne by the municipal corporation. 

Fourth. All the other expenses are to be borne by the county. 
Fifth. It is within the express power of the city auditor to require evidence 

that a voucher is properly and legally drawn upon him, and he may, for this purpose, 
even subpoena witnesses upon the facts warranting the issue of such voucher. 

I return to you herewith the several letters submitted by you. 
Very respectfully, 

WADE H. ELLIS, 

. Attorney Gimeral. 
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ELECTIOXS- EXPEXSE OF- DISTRIBl:TIOX BET\YEEX COl:XTY 
AXD ::\Il:XICIP.\L CORPOR.-\ TIOX OR TO\YXSHIP. 

In registration cities, ~xp~nse of board of deputy state supcn·isors of elections 
divided between county and city proportionally as total expen,;e compares with ex­
pense of registration. 

December 6, 1906. 

Bureau of Inspection and Supcr;:isiD1z of Public Offices, Columbus, Olzio. 

GENTLDIEN:- In answer to your further . inquiry relating to the expenses 
of hold.ing elections I beg to say that in registration cities the city is liable for so 
much of the rent of the offices of the Board of Supervisors and the furnishings and 
supplies thereof as represents the proportion of the whole business of the offices 
devoted exclusively to registration; the balance shall be paid by th~ county. The 
furnishings and supplie~ above mentioned include the heating and lighting of the 
offices of the board. 

Very truly yours, 
\VADE H. ELLIS, 

A ttonzey General. 

ASSESS::\IEXTS- SPECIAL :\Il:XICIPAL- ALTERATIOXS IX. 

Council may make alterations in special municipal assessments, upon objection 
thereto, before certification to county auditor; proper procedure for making objec­
tion; neither city engineer nor city solicitor may make ~uch alterations: clerical 
mistakes may be corrected by council before certification to county auditor. 

De..:emher 17. lf)liti. 

Bureau of Inspection alld Supcrdsion uf Public Offices. Coluuzbus, Ohio 

GEXTLD!EN:- Your letter of th~ l:{th inst. contains sen·ral inquiries which 
it is not necessary to consider separately as they are incident to the n1ain propo­
sition of whether any city officials and, if so, which one. can reduce the amount 
of any special assessment against any ~_;articular piece of property and what pro­
cedure is involved therein. 

After the several steps have been taken preparatory to levying an a"e~sment 
upon property benefited by an improvetmnt, as required by the :\Iunicipal Code 
and related sections of the Revised Statutes, the parties assessed ha\·e the privilege 
of filing their objections in writing with the clerk within two weeks after the 
expiration of the publication of the notice of a-;ses,ment. \\'hen such objection< 
are filed it becomes the duty of the city council to appoint an equalizing- board 
comrosed of three disinterested freeholders of the corporati"•l. Pursuant to Sec­
tion li!l, such board shall hear ami determine all objections to the a,;ses,;ment and 
shall equalize the ,ame, as they think proper, and shaii report the equalized assess­
ment made by them to the council, which has the power to confirm the same or set 
it aside and cause a new· assessment to be made and appoint a new equalizing 
board. 

\Vhen the assessment is confirmed by the council it shall be complete a11d 
final, and shall be recorded in the office of the clerk of the council. By this pro­
vision· an opportunity is gh'en to e\·ery one interested to present any objection 
to the assessment and if the opportunity thus presented is not taken ad\'antage of, 
the right to object thereto. or to secure any reduction. alteration or .change in 
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the same before any nl!micipal officer or the city cmmcil, is lost. Until the assess­
ment is confirmed by the council the interested party may secure his relief, con~ 
templated in your first question, by proceeding before the equalizing board. 

No power is given to the city engineer and city solicitor or to either of 
them to make any alteration in the assessment, but if there is a clerical mistake 
occurring therein the council has the authority to correct the same before final 
approval of the assessment, upon being satisfied of such error. 

After the assessment has been certified to the county auditor, as· contemplated 
in your fourth question, there is no power conferred upon the city council, 
or any other city board or official, to make any alteration or change in the assess­
ment so certified. 

Very truly yours, 
WADE H. ELLIS, 

Attorney General. 

INSOLVENCY COURT OF HAMILTON COUNTY- COMPENSATION OF 
JUDGE AND DEPUTIES. 

Under Hamilton county salary law as originally enacted, compensation of 
judge of insolvency court of Hamilton county equal in amount to that of {!robate 
judge of said county, payable out of fee fund; under said act as amended April 21, 
1899. such compe.nsation equal in amount to that of probate judge of said county, 
payable out of general fund; after said act declared unconstitutional, such compen­
sat')n equal in amount to that of probate judge of :;aid county, payable out of 
general fund, while compensation of deputies and assistants of said judge payable 
out of fee fund ; county salary act of 1906 governs compensation of judge of said· 
court ai)d of his deputies and assistants, after January 1, 1907. 

December 18, 1906. 

Bureau of /nspectiott and Supervision of Public Offices, Department of A14ditor of 
State, Columbus, Ohio. 

GENTLEMEN:- Your letter of recent date requests an opinion as tq the com­
pensation fixed by law for the Judge of the Court of Insolvency in Hamilton County, 
and for the clerks employed by him. The questions presented are intricate and I 
have taken time to eli~-- t•ss them fully with some of the officials interested in their 
proper solution before rendering a formal opinion to you. 

A full discussion of these questions necessarily covers a periood of time 
extending from May 21st, 1894, the date of the establishment of the court, to­
January 1st, 1907, when the new salary law goes into effect. This period may, 
for the purpose of this opinion, be divided into four shorter periods as follows: 
First, from the establishment of the court, May 21st, 1894, to the date of the 
amendment of the original act, April 21st, 1896; Second, from April 21st, 1896, 
to November 17th, 1903, the date of the decision in State v. Lewis, (69 0. S., 202); 
Third, from November 17th, 1903, to January 1st, 1907, the date when the new 
saiary law goes into effect; Fourth, after J anua~y 1st, 1907. 

First: What was the compensation fi%ed by law for the Judge of 
the Court of Insolvency in Hamilton County, and for the clerks employed 
by him for the period commencing May 21st, 1894, and ending April 
?ISt, 1896f 
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The original act establishing the insolvency court provided that the judge 
should "receive the same compensation and be paid in like manner as the judge 
of the probate court of said county wherein said courts of insolvency are estab­
lished." (91 0. L., 844, Section 3.) 

At this time the Probate Judge of Hamilton County received a salary of. 
$5,000 (Section 1345 and Section 1347 R. S.). All fees collected were paid into 
the county treasury into the county officers' fee fund from which the salaries of 
employes of the court were paid monthly, on warrant of the county auditor. 
The constitutionality of the Hamilton County Salary Law was not questioned 
at this time, and the legislature must have intended that the provisions of this 
law, as to salary and fees of the probate judge, should, for the time being, 
regulate the salary and fees of the insolvency judge. 

No express provision was made in the insolvency act for the compensation 
of deputy clerks, but the appointment of such clerks was authorized (Section (548-
7) ), and the provisions of Section (548-9) and Section (548-16) quoted infra are 
broad enough to make applicable to the insolvency judge the provisions of the special 
salary law as to the compensation of deputies of the probate court. (See Sections-
1342, 1343, 1346, 1348 and 1350 R. S.) During the first period, then, both the salary 
of the insolvency judge and the manner of compensation of his employes were 
fixed by the special act governing the probate court of Hamilton County. 

It will aid in the determination, of the important question whether the change 
in the salary of the Probate Judge, by the recent salary law, operates to change the 
salary of the Judge of the Insolvency Court, to consider what effect such change in 
the salary of the Probate Judge would have had if made during the earlier periods. 
m the history of the insolvency court. 

The act establishing the insolvency court evidences throughout an intention· 
to make the general body of laws governing the probate court apply also ,,to· 
the insolvency court. Not only are existing laws governing the probate court made· 
applicable to the insolvency court, but the act expressly and repeatedly refers to 
such laws now in force, or that may hereafter be enacted, and declares that they 
shall be held to extend to the insolvency court "unless the same be inconsistent 
with this act or plainly inappliacble." 

Section 9 provides that the court of insolvency shall 

"discharge the same duties and incur the same penalties as are now 
or may hereafter be enforced or enjoined by the constitution and laws 
of the state upon the judge of the probate court." 

Section 16 provides: 

"All laws now in force or hereafter enacted, regulating the fees or 
the probate court and the mode and manner of making out, filing and: 
recording an itemized account of all fees received by the probate court •. 
shall be held and. deemed to be applicable to said court of insolvency." 
See also Sections (548-10), (548-12), (548-18). 

The rule of construction in such cases is stated in Lewis's Sutherland' 
Statutory Construction, Section 405, as follows: 

"There is another form of adoption wherein the reference is not to 
any particular statute or part of a statute, but to the law generally 
which governs a particular subject. The reference in such case means the 
law as it exists from time to time or at the time the exigency arises 
to which the law is to be applied. * * * 

See also Section 406. 

10 ATTY GENL 
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It may be conceded that if the act establishing the insolvency court had 
specifically referred to the provisions of the Hamilton county salary act, a repeal 
or amendment of the sections expressly referred to would have had no effect so far 
as the insolvency court is concerned. (Lewis's Sutherland Statutory Construction, 
Section 405.) But no such specific reference was made, and the original act taken 
as a whole indicates no intention to fix a compensation for the judge of the in­
solvency court differing either in amount or manner of payment from the com­
pesation which .then was, or might thereafter be fixed for the Probate Judge. On 
the contrary the whole plan seems to have been to keep the ~ourts, as near as 
might be, on an equal footing in every respect. 

If, then, a change in the salary of the Probate Judge had been made by legis­
lation, during this first period, it would have resulted in a corresponding change in 
the salary of the Insolvency Judge. 

Second: What was the compensation fixed by law for the judge of 
the court of insolvency in Hamilton county and for the clerks employed by 
him for the period commencing April 21st, 1896, and ending November 
17th, 1903? 

On April 21st, 1896, Section 3 of the insolvency court act was amended to 
read as follows : 

"That said judge when elected shall give a like bond and be quali­
fied and shall receive the same compensation as the judge of the probate 
court of said county wherein such courts of insolvency are established, 
and shall be paid out of the county treasury on the warrant of the coullfy 
auditor, in quarterly installments." 

The only change effected by this amendment was in the fund from which the 
salary of the insolvency judge was to be paid. This change appears to· have been 
made because the fees collected in the insolvency court were insufficient to pay its 
running expenses and also to pay the judge a salary equal to that received by the 
Probate Judge. If this was the purpose of the amendment it emphasized the 
intention of the legislature to keep the compensation of the Insolvency Judge equal 
to that of the Probate Judge. It is as though the legislature had declared that even 
though the fees collected by the lnsolvenvy Judge are not· sufficient for the purpose, 
he shall be paid the same salary as the Probate Judge. 

If the purpose of the amendment was to prevent future changes in the salary 
.of the Probate Judge from applying to the Insolvency Judge, it is hard to explain 
·the retention of the very clause which referred to the salary of the Probate Judge 
·as the measure of the compensation of the Insolvency Judge. I am therefore of 
:the opinion that after the amendment, as before, any change in the amount of the 
.salary of the Probate Judge, and any change in the schedule of fees of that court, 
\Would equally affect the salary. and fees of the Insolvency Judge. 

Third: What was the compensation fixed by law for .the Judge of 
the Court of Insolvency in Hamilton county and for the clerks employed 
by him for the period commencing November 17th, 1903, and ending 
January 1st, 1907? 

On November 17th, 1903, the Sup.reme Court held the Hamilton county salary 
law unconstitutional, but the execution of the judgment was suspended until June 
24th, 1904, (State v. Lewis, 69 0. S., 202.). The Probate Court of Hamilton 
County thereupon became subject to the general laws governing probate courts 
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throughout the state. This change in the compensation of the Probate Judge from 
fees to salary was manifestly not foreseen, nor prO\·ided for, by the legislature. 
\\'hatever the purpose of the Hl9u amendment may have been, the effect of the 
express provision that the compensation of the judge should be paid out of the 
county treasury on warrant of the County Auditor, in quarterly installments, was 
to prevent future changes in the compensation of the Probate Judge, from salary 
to fees, from being applicable to the Insolvency Judge. 

After the decision in State v. Lewis, the Probate Judge was no longer obliged 
to pay his fees into the county treasury. His net compensation thereafter was 
the difference between the amount of fees collected and the expense of maintaining 
the court. It is unreasonable to suppose that the legislature intended this sum to 
be the measure of compensation of the Insolvency Judge, to be paid to him out of 
the county treasury. It is unreasonable to suppose that the legislature intended 
the Insolvency Judge should collect fees, which, under the general law governing 
Probate Judges, he would not be compelled to pay into the county treasury, and 
should also be paid an amount equal to the sum of said fees out of the county 
treasury. It is unreasonable to imply a requirement that the Insolvency Judge 
should pay his fees into the county treasury only to receive back, in quarterly 
installments, the exact amount of the fees paid in. 

The provison for the compensation of the judge for salary is so intimately 
related to the provisions for the disposition of his fees and the payment of his 
employes that if the section of the special salary act as to salary- is left in force 
the other related sections must also be held to be in force unless necessarily abro­
gated by the decision in State v. Lewis. 

It does not follow from the fact that the provisions of the special salary act 
were unconstitutional, as applied to the probate court, that such provisions would 
be held unconstitutional as applied to the insolvency court. The decision was 
based upon the ground that any law fixing the compensation of the officers therein 
referred to must be of general application throughout the state. (State v. Lewis; 
State , .. Yates, 66 0. S., 54u.) 

The insolvency court was created by a special act of the legislature. for a 
single county (State v. Bloch, 65 0. S. 370), while the probate court is expressly 
provided for by the Constitution and exists in every county in the state (Article 4, 
Section VII). . 

I am therefore of the opinion that the decison of State v. Lewis did not • 
affect the duty of the Insolvency Judge to pay into the county treasury the fees. 
penalties, etc., collected through said court, nor the manner of paymenet of the 
clerks of the court out of the county treasury from the fee fund. 

If the Judge of the Court of Insolvency has hitherto paid his clerks out of 
the fees collected through his office before turning the same over to the county 
treasury, such payments should be allowed as credits against the amount with 
which he would be charged as the proceeds of his office. The question whether 
deputies should be paid out of the county treasury as provided by the Hamilton 
county salary law, or out of the fees in the hands of the Insolvency Judge is not, 
therefore, of much moment. It will be of no importance after January 1st, 1907, 
if the new salary act is applicable to the court of insolvency. 

The decision in State v. Lewis clearly could not operate to change the con­
struction of the language of the insoh·ency act. Xo part of this act was con­
strued in that case. If, prior to State v. Lewis, the true construction of the in­
solvency act was that legislative changes in the salary of the Probate Judge should 
equally affect the .;alary of the Insolvency Judge, then that remained the true 
construction after this decision. 
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•·Fourth: What law will govem the compe11sation of tlze Judge of 
the Court of Insolvency in Hamilton county and the compensation of the 
clerks employed by him, after January 1st, 1907? 

The provisions of the new salary act (98 0. L. 89) are quite similar to those 
of the old special act except as to the substitution of special fee funds for the gen· 
era! one provided for by the former act and as to the manner in wh'ich the 
amount of the salary of the Probate Judge is fixed. If the recent act had been 
passed in 1896, prior to the amendment to section 3 of the insolvency act, and 
prior to the decision in State v. Lewis, it would -scarcely have occurred to any 
one to question its applicability to the insolvency court. But I have endeavored to 
show that the amendment and decision referred to did not change the plan of the 
original law. 

I am therefore of the opinion that after January 1st, 1907, the salary of the 
Judge of the Insolvency Court, and the manner in which the clerks sould be com­
pensated, will be governed by the provisions of the new salary law (98 0. L. 89). 
The salary of the judge will, however, be paid out of the county treasury as 
hitherto, in accordance with the provisions of Section (548-3), R. S., instead of 
from the fee fund as provided by 98 0. L., 89, Section 11. Future changes 
in the salary of the Probate Judge will equally affect the salary of the Insolvency 
Judge, unless the law making such change expresses a contrary intention. 

The estimate of expenses for 1907, provided for by section 3 of the salary 
law, should be made at the earliest possible moment. The requirement that it be 
filed before November 20th, 1906, is directory. 

Very truly yours, 
\VADE H. ELLIS, 

A ttonzc:,• General. 

SHERIFF-EXPENSE OF, UNDER COU-:-\TY SALARY LAW. 

Under county salary law, 98 0. L., 89-96, horses and vehicles for use of 
sheriff may be furnished as well as maintained at county expense; expense 
incurred in service of process and subpoenas by sheriff may not be paid by county; 
meals and lodging paid for by the sheriff or deputies when engaged in work, the 
expense of which is authorized by said act to be paid, may be included in such 
expense; expense of handcuffs, revolvers and postage may not be paid by county; 
telephones in sheriff's office may be paid for by county. 

December 20th, 1906. 

Bureau of Inspection and Supervision of Public Oflices, Columbus, Ohio. 

GENTLEMEN :-Your communication of recent date submitting the following 
inquiries relating to the sheriff's office under the new county salary law, is received. 

1. Is the county or the sheriff required to furnish the necessary 
horses and vehicles for the proper conduct of the duties of the office? 
(Sec. 19.) 

2. ::\1ay the sheriff be reimbursed for actqal expenses incurrd for 
railroad fare, livery hire or other expenses of transportation in serving 
civil processes, subpoenas in criminal cases, summoning juries, etc., etc., 
or can he be reimbursed only for the expenses incurred in pursuing or 
transporting persons accused or convicted of crimes and offenses and in 
conveying persons to the various state institutions? (Sec. 19.) 
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3. Does ··neces,ary expenses incurred" as used in S~:c. 19, cover 
personal expenses of the sheriff or his deputies, such as meals and lodg­
ing? 

4. Is the county required to furnish hand-cuffs, revolvers, badges. 
etc., for the sheriff's office?· 

5. Is the county required to pay for postage and telephone se~\·ice, 
used in the discharge of his official duties? 
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In reply I beg leave to say the determination of all of the above questions, 
exec 1t the last two, involves a construction of Section 19 of the county salary law 
(98 :-:>. L., page 89-9t.i), which fixes sheriff's additional compensation. 

Section 19 of the county salary law is as follows: 

"The county commissioners shall in addition to the compensation 
and salary herein provided, make allowances quarterly to every sheriff for 
keeping and feeding prisoners under section 1235 of the Revised Statutes, 
and shall allow his actual and necessary expenses incurred or expended in 
pursuing or transporting persons accused or convicted of crimes and 
offenses, in conveying and transferring persons to and from any state 
asylum for the insane, the institution for feeble-minded youth, Ohio hos­
pital for epileptics, boys' industrial school, girls' industrial home, county 
homes for the friendless, houses of refuge, children's homes, sanitariums, 
convents, orphan asylums or homes, county infirmaries, and all institu­
tions for the care, cure, correction, reformation and protection of un­
fortunat<;s, and all expense of maintaining horses and vehicles necessary 
to the proper administration of the duties of his office. Every sheriff 
shall file under oath with the quarterly report herein provided for, a full, 
accurate and itemized account of all his actual and necessary expenses, 
mentioned in this section before the same shall be allowed by the county 
commissioners." 

The first question involves the construction of the following language con­
tained in the above section : 

"The county commissioners * * * shall allow * * * 
all expense of maintaining horses and vehicles necessary to the proper 
administration of the duties of his office." 

In my opinion the word "maintaining" as used in this section should be so 
construed as to authorize the county commissioners to furnish at the county 
expense the necessary horses and vehicles for the use of the sheriff in the dis­
charge of his duties, or, if the sheriff owns a sufficient number of horses and 
vehicles to allow the expense of maintaining them. 

Second. Section 19 in fixing sheriff's additional compensation specifically 
enumerates the additional compensation sheriffs are to receive in the allowance of 
actual and necessary expenses incurred or expended. That is, county commis­
sioners shall allow the sheriffs actual and necessary expenses 

" * * in pursuing or transporting persons accused or convicted of 
crimes and offenses, in conveying and transferring persons to and from 
any state asylum for the insane, the institution for feeble-minded youth, 
Ohio hospital for epileptics, boys' industrial school, girls' industrial home, 
county homes for the friendless, houses of refuge, children's homes, sani­
tariums. com·ents, orphan asylums or homes, county infirmaries, and all 
institutions for the care. cure, correction, reformation and protection of 
unfortunates." * * * 
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Section 19 makes no provision authorizing the county commissioners to allow 
··actual and necessary expenses" incurred for railroad fare, or other means of 
transportation in serving civil processes, subpoenas in criminal cases, summoning 
juries, etc., other than the expenses to be allowed for the maintenance of necessary 
horses and vehicles. I cannot understand how the legislature would fail to make 
provision for necessary expenses incurred by the sheriff in paying railroad and 
traction car fare in serving civil processes and subpoenaing witnesses in civil and 
criminal cases. It will certainly work an inconvenience if not a miscarriage of 
justice in many cases if the sheriff is compelled to use horses and \'ehicle~ as ,his 
only means of transportation, Cases will arise where the immediate attendance of 
witnesses is required in the trial of both civil and criminal cases and the sheriff 
ought to have the right in serving subpoenas in such cases to use the most con­
venient and expeditious mode of transportation. But the legislature has failed to 
authorize such expenses; and in my opinion, sheriffs will be compelled to rely 
entirely upon horses and vehicles in the services of all processes both civil and 
criminal, unless they pay their own expenses. 

Third. "Necessary expenses incurred," as used in Section 19 does, in my 
opinion, include necessary meals and lodging for the sheriff or his deputies when 
actually paid for. 

Fourth and Fifth. In answer to these two questions Section 19 of the county 
salary law makes no provision for the payment of any such expenses as here 
enumerated and I am of the opinion that the county commissioners cannot be 
required to furnish hand-cuffs, revolvers, badges or postage for the use of the 
sheriff in the discharge of his official duties. I believe, however, that the county 
commissioners may, under Section 859 which provides that the county commis­
sioners shall provide "offices for the county officers," furnish such offices with tele­
phones and such other equipment as they deem necssary for the proper discharge 
of official duties. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 
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(To the Treasurer of State. ) 

DEPOSITORY- STATE- X ATCRE OF SECCRITY REQ"CIRED TO BE 
OFFERED BY. 

Bonds given by state depositories continuing guaranties. 

January 31st, 1906. 

HoN. \V. S. ::\IcK!NNON, Treasurer of State, Columbus, Ohio. 

DEAR SIR:- You have submitted to this department the following inquiry: 

"\Vhether or not the bonds given by the depositories designated as 
state depositories are continuing guaranties and whether or not new bonds 
should be required from such state depositories, annually, or at the close 
of the term of the Treasurer of State who has made a deposit with such 
depository?" 

Section 5 of the act entitled "An act to provide a deposito.ry for state funds," 
approved ::\lay 3rd, 1904, (97 0. L. p. 536, Sec. (200-7) R. S.) provides among 
other things that the bonds given by state depositories shall be conditoned for the 
receipt and safe keeping and payment over to the Treasurer of State or uppn his 
written order of all money which may come into the custody of such depository 
under and by virtue of this act, and said bond shall include a special obligation to 
settle, etc. 

In the form of bond submitted by you is the condition that if the designated 
depository shall pay over to the Treasurer of State for the use of the State of ·ohio, 
upon demand made therefor or upon his written order, any and all moneys which 
from time to time hereafter may come into the custody of such designated deposi­
tory, under and by virtue of the act referred to, free from any discount or deduc­
tion of a(ly kind therefrom, and shall further pay to the Treasurer of State for the. 
use of the State of Ohio interest upon the daily balances on such deposit or 
deposits at the rate of -- per centum per annum, payable at the time mentioned in 
said act without demand, and shall do each and every act as required of such 
depository by the terms of said act and shall save the State of Ohio free from 
any loss whatsoever upon such deposit or deposits made with the said designated 
depository, then this obligation shall be void, otherwise it shall be and remain in 
full force and effect. 

These bonds are executed by the depositories and sureties to the State of 
Ohio, and not to the Treasurer of State. 

A surety on a bond is liable for the defaults of the principal from the time 
the bond is given. 

Bantell v. Wheeler, 195 Ill. 45.J. 

The liability of such surety company continues during the time mentioned 
in the bond (Coleman v. People, 78 Ill. App. 215) and during the term of the agency, 
for the faithful performance of which the bond is given. 

Rockford Ins. Co., v. Rogers, 15 Colo. App. 27. 

\Vhen a bond recites that the principal wil.l discharge the duties of the office 
(during the time he holds the appointment and until he is relieved therefrom) the 
liability of a surety does not cease before the revocation of the appointment. 

::\fobile, etc. R. Co. v. Brewer, 7G Ala. 141. 
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The rule of limitation as to the duration of the liability of a surety is this: 

"\Vhen the words of the condition of a bond are general and in­
definite as to the time during which the surety shall remain liable, if 

.there is a recital in the bond specifying the time during which the pre­
scribed duty is to be performed by the principal the general words will be 

.limited by the recital and the surety will only be liable the time therein 
_specified." 

Brandt on Suretyship, Section 138. 

'It logically follows that where the words in the condition of the bond are 
-general and indefinite as to the time during which the surety shall remain liable, 
and there is no recital specifying any particular time for the continuing of such 
liability, such bond is a continuing guaranty and the surety remains liable. 

Where the guarantors of a bank selected as state depository executed a bond 
_to the state that the bank shall 

·"well and faihfully account for and pay over all moneys deposited 
·with :it or for which it shall in any way become liable" 

:and also 

"account for and pay over all moneys now on deposit m said bank 
or. due or to become due therefrom· to the people" 

:it was held in an action on such guaranty that the guarantors were bound as a 
.continuing security: for the deposit existing at the time of the execution of the 
bond, as well as for subsequent deposits. 

People v. Lee et a!., 104 N. Y. 441. 

The condition of the bond submitted .being as herein recited, such form 
·Ot bond furnishes a continuing security for all demands existing against the de­
·pository as well as for all that may arise under the terms of the contract with tha 
depositories. 

I am of the opinion, therefore, that bonds given by state depositories, if they 
conform to the form submitted by you, are continuing guaranties and that it is 
not necessary that new bonds be executed annually or upon the expiration of the 
~tetm .of fhe Treasurer of State. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

OHIO UNIVERSITY- DISPOSITION OF BEQUEST TO. 

Fund bequeathed to trustees of Ohio University for specified purpose cannot 
oe accepted as part of the irreducible debt. 

August 8th, 1906. 

HoN. W. S. McKINNON, Treasurer of State, Columbus, Ohio. 
DEAR SIR: -I have yours accompanied by a letter from Dr. Alston Ellis, 

President of the Ohio University, inquiring whether a fund of $1,000 bequeathed 
to the trustees of the Ohio University for a certain specified educational purpose, can 
be accepted as part of the irreducible debt of the state? 
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The irreducible debt of the state consists only of those funds ansmg under 
Section 1, of Article VI of the Constitution, and inasmuch as this bequest was to 
the trustees of the Ohio University and by them accepted and not directly to the 
State of Ohio and accepted as such by the general assembly of the State of Ohio, it 
is not such a fund as that mentioned in the section of the Constitution referred to 
anrl cannot, therefore, be accepted by you and made a part of the irreducible debt. 

Very truly yours, 
w. H. :\IILLER, 

Ass't Attorney General. 

SAFE DEPOSIT AND TRUST COMPANY -DEPOSIT OF. 

Duty of treasurer of state, upon dissolution of safe deposit and trust company, 
.a~ to surrender of deposit made under Section 3821d, R. S. 

October 9th, 1906. 

HoN. W. S. McKINNON, Treasurer of State, Columbus, Ohio. 

DEAR SIR:- Acknowledging the receipt of yours of the 3rd inst., enclosing 
a communication from George D. Copeland of Marion, Ohio, regarding the sur­
render of the deposit made by the Central Ohio Loan and Trust Company with 
your department, I beg to say that these deposits are made pursuant to Section 3821d 
of the Revised Statutes. If the Central Ohio Loan and Trust Company has dis­
-solved and retired from the business contemplated by its charter, you should, before 
surrendering the deposit made by it, satisfy yourself by a proper certificate that the 
dissolution has been effected, and that the company has surrendered its corporate 
powers. You should further protect yourself as Treasurer by a good and sufficient 
bond, executed by the parties in interest, covering any outstanding liabilities of such 
-company. I think you would be justified, on the execution of such bond as is satis­
facory to you, in delivering over to the parties entitled thereto the dep.osit in 
.question. 

Very truly yours, 
w. H. MILLER, 

Ass't Attorney General. 
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( To the State Commissioner of Common School.s. ) 

TEXT BOOKS- SUBSTITUTION OF. 

Substitution of text books under Section ( 4020-14) R. S., effective during 
remainder of five year period after original adoption. 

April 27th, 1906. 

RoN. EDMUND A. }ONES, State Commissioner of Common Schools, Columbus, Ohio. 
DEAR SIR:- Your letter dated April 25th inquiring whether or not when text 

books are substituted under Section _( 4020-14), Revised Stautes of Ohio, they shall 
be used for a period of five years from the dat~ ·of such substitution or for the 
remainder of the five year period for which text books were originally adopted, is 
received. 

The portion of section ( 4020-14) R. S., involved is as follows: 

"But no text books so adopted shall be changed, nor any part thereof 
altered or revised, nor shall any other text books be substituted therefor, 
for five years after the date of the selection and adoption thereof without 
the consent of three-fourths of all the members elected, given at a regu­
lar meeting." 

Under this provision it is my opinion that after text books have been adopted, 
any substitution will be for the remainder of the five year period after said sub­
stitution. 

Very truly yours, 
w. H. MILLER, 

Ass't Attorney General. 

SCHOOL E21...'">1INERS-ELIGIBILITY OF WOMEN TO APPOINT­
::\1ENT AS. 

Women eligible to appointment as members of county and city boards of 
school examiners. 

July 11th, 1906. 

RoN. EDMUND A. }ONES, State Commissioner of Common Schools, Columbus, Ohio. 
DEAR SIR:- I beg to acknowledge the receipt of your letter of July 9th im 

which you request my opinion upon the following question: 

"Are women eligible to appointment .on county and city boards of 
school examiners, and can they legally serve as members of such boards 
in the State of Ohio? 

Seeton 4069, R. S., which prescribes the qualifications of county examiners, 
provides: 

"There shall be a county board of school examiners for each county, 
which shall consist of three competent persons to be appointed by the pro­
bate judge. Two of such persons shall have had at least two years 'ex­
perience as teachers or superintendents, and shall have been within five 
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years, actual teachers in the public schools. Each person so appointed 
shall be a legal resident of the county for which he is appointed, and, 
should he remove from the county during his term, his office shall be 
thereby vacated and his successor be appointed. Xo examiner shall teach 
in, be connected with, or be financially interested in any school which is 
not supported wholly or in part by the state, or be employed as an in­
structor in any teachers' institute in his own county; nor shall any per­
son be appointed to the position, or exercise the office of examiner who is 
agent of or is financially interested in any book publishing or bookselling 
firm, company or business, or in any educational journal or maga­
zine. * * *" 
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Section 4077, R. S., which prescribes the qualifications of city examiners, pro­
Yidt:s: 

"There shall be a city board of school examiners for each city school 
district, to be appointed by the board of education of the district: such 
board shall consist of three persons, and the majority of the persons ap­
poined shall have at least two years' practical experience in teaching in 
the public schools and all persons appointed shall be otherwise competent 
for the position and residents of the district for which they are ap­
pointed. * * * " 

The remainder of these statutes and other sections relating to the duties of 
examiners do not afford any assistance in the determination of the question sub­
mitted. 

It is within the constitutional power of the legislature to authorize the ap­
pointment or election of women to positions of an official character under the 
school laws. 

State v. Cincinnati, 19 0., 178; 
State v. Board of Education, 9 0. C. C., 134; 
State v. Adams, 58 0. S., 612, 616. 

Section (3970-12) R. S., authorizes women "to vote and to be voted for, for 
member of the board of education and upon no other question." 

::\Iembers of the board of examiners are not elected but are appointed by the 
Probate Judge or by the board of education. 

The word "persons" used in the statutes describing the qualifications of 
school examiners includes women unless the context or the subject matter shows 
that this could not have been the intention of the legislature. In re Hall, 50 
Conn. 31. 

The pronouns he" and "his" used to refer to the appointee are the sole indi­
cation that the legislature intended the appointment to be conferred on male per­
~one only. Section 23 R. S., provides, however, that, 

""Cnless the context shows that another sense was intended * * * 
words in the masculine include the feminine and neuter gender." 

The context does not show that another sense was intended and since the 
office of school ex2miner is one which may properly be filled by a woman, I am 
of the opinion that women may be appointed members of the city and county 
boards of '>Chool examiners. 

Very truly yours, 
\VADE H. ELLIS, 

Attorney Gencr::l. 
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FEXCES- DUTY OF BOARD OF EDUCATION AS TO. 

July 16, 1906. 

Hox. E. A. JoxEs, State Commissiouer of. Common Schools, Columbus, Ohio. 

DEAR SIR:- In reply to your request for an opinion from this office as 
to the duties and liabilities of boarcis of education of township and village school 
districts with reference to fences enclosing school-houses, I beg to advise you 
as follows : Section 3987 R. S. provides : 

"The board of education of any district is empowered to build, 
repair and furnish the necessary school-houses, purchase or lease sites 
therefor, or rights of way thereto, or rent suitable school-rooms, pro­
_\·ide all the necessary apparatus and make all other necessary provis-· 
1ons for the schools under its control; also, the board shall provide 
fuel for schools, build and keep- in good repair all fences inclosing 
such school-houses, plant when deemed desirable shade and ornamental 
trees on the school-grounds, and make all other provisions necessary 
for ·the convenience and prosperity of the schools within the subdis­
tricts." 

The duty of enclosing school lots with fences and of keeping the saTJie in 
repair was probably imposed t~pon the boards of education because of the un­
usual burden which would otherwise fall upon the adjoining land owners. Such 
fenc~s are usually subjected to 'hard usage and frequent repairs are likely to be 
necessary through no fault of the adjoining owner. The duty is enjoined for 
the protection of private rights and may be enforced by any person having special 
interest in its enforcement. 

- I do not believe that the boards could be compelled to build a fence be­
tween the school-house and the public highway since I am not able to see what 
special interest of any individual would be affected by the existence or non­
existence of such a fence. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

COL"XTY COMMISSIONERS- AUTHORITY OF, TO MAKE SCHOOL 
LEVY. 

County commissioners- may make additional levy for school purposes when 
board of education of any school district fails to certify sufficient levy before 
first )fonday in June. 

July 21, 1906. 

Hox. En~1UND A. JoNES, Commissioner of Common Schools, Columbus, Ohio. 

DEAR SIR: -When the board of education of any school district _fails tO' 
certify a levy for a sufficient amount to the county auditor on or before the 
first )fonday in June, I am of the opinion that the county commissioners may 
make and certify such additional levy as may be necessary for school purposes 
at any time before the first Monday in August. Section 3960 R. S.; Section 
3969. 98 0. L. 249. 
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If the authority of the county commissioners is limited to lc,·ying a c .. n­
tingent fund for incidental expenses only, and not for usc as a building fund, 
tuition fund or interest fund, the whole purpose of Section 39G!J is apt to be 
defeated. In case the board of education makes no levy the county c"mmi;,ioncrs 
must have power to make levies of every sort in order to "provide sufficient 
school privileges for all youth of school ag~. to provide suitable school houses 
for all the schools under its control, etc." The words ''contingent fund" first 
appear in Section 3969 ~· S., in the revision of 1H80. The word "contingent" 
is not used in the original law but at the time of the revision of 1~811, Section 
3958 provided for a "contingent fund for the continuance of •he school or 
schools d the district after the state funds arc exhausted. to purchase sites for 
school houses, to erect, purchase, lease, repair, and furnish school houses, and 
build ad{)itions thereto, and for other school expenses." While Section 3958 
now provides for separate levies for different funds, I do not believe this statute 
was intended to limit the general power of county commissioners to make such 
levies as may be necessary to carry -out the general purpose expressed in Section 
3969. 

Very truly yours, 
C. P. HrNE, 

Asst. Attorney Gwcral. 

SEWER ASSESSMENT- LIABILITY OF SCHOOL PROPERTY FOR. 

School property not chargeable for sewer assessment: proportion should' 
be certified to county auditor for entry on general tax list of municipality. 

July 21, 1!J06. 

HoN. E. A. }ONES, State Commissioner of Common Schools, Columbus, Ohiu. 

DE.\R SIR:- I am of the opinion that school property is not chargeable for 
a sewPr a<<essment nor can judgment be rendered against the board of education 
for the payment ;Jf such assessment out of its contingent fund. City of Toledo 
v. Board of Education, 48 0. S. 83, Board v. Auditor, 35 W. L. R. :2!1. 

\Vhen a city improvement passes by a school building the council may 
authorize the proper proportion of the estimated cost of the improvement to be­
certified to the county auditor and entered on the tax list of all taxable prop­
erty in the corporation. Section 63, Municipal Code. 

Very truly yours, 
c. P. HINE, 

Asst. A ttorncy General. 

COXSTRC'CTION OF SECTION 40i3 REVISED STATUTES. 

The words "school districts" and "such districts," 111 Section 40i3 R. S.~ 

refer to "village, township and special districts." 
July 25, 1906. 

HoN. E. A. Jo:-:Es, State Commissioner of Commo11 Schools, Columbus, 0/zio. 

DEAR SIR:- Yon have requested a written opinion from this department 
a~ to the ccmstruction of the following provision of Section 40i3 R. S. 
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"And s·1id certificates shall be valid in all village, township, and 
special school districts of the county wherein they are issued, but in all 
school districts situated in two or more counties teachers' certificates 
obtained in either county shall be valid in such districts." 

The words ''school districts" and "such districts'' in the last clause in the 
above quotation both refer to village, township and special- school districts. 

While sub-districts are still recognized and still exist for certain purposes 
there is nothing in the language of Section 40i3 which permits of the construction 
that the words "such districts" refers to sub-districts. The statute must be 
construed as if the words "village, township and special school districts" were 
substituted for the words ''school districts" and "such districts." 

Very truly yours, 
WADE H. ELLIS, 

Attorney General. 

TEACHER- COM PEN SA TION OF. 

Contract between board of education and teacher providing for janitor 
services without extra compensation and for forfeiture of compensation for 
holidays invalid. 

July 2i, 1.906. 

HoN. E. A. JoxEs, State Commissioner of Common Schools, Columbus, Ohio. 

DEAR SIR:- I ha,·e received your communication asking: "\Vhat is the 
effect of a contract between the board of education and a school teachP.r which 
provides that a teacher shall work at $2.00 per day but shall receive no extra 
pay for janitor work and no pay on holidays?" 

In reply thereto I will say ·that in my opinion the above contract has two 
illtgal pro,·isions. 0:1c prov1~ion vi~lates Section 4018. which provides that: 

"No teacher shall be required by any board to do the janitor 
work of any school-mom except as mutually agreed by special contract 
and for ccmpeEsation in addition to that received by him for his- ser­
,·ices as teacher." 

The other provision violates Section 4015, which permits teachers to dismiss 
their schools on holidays without forfeiture of pay. The teacher is not bound 
by these provisions which are in contravention of law and is entitled to receive 
$2.00 per day for each and every day of the school month, or the sum of $40.00 
per month. He may dismiss his school on holidays without forfeiture of pay, 
notwithstanding the clause in the contract. He may decline to perform the janitor 
services until the board makes a special contract with him for such services 
for compensation in addition to his salary of $40.00 per month. 

Very truly yours, 
\VADE H. ELLIS, 

Attomey General. 
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(To the State Board of Public Works.) 

CAXCELLATIOX OF CERT AIX LEASE OF CAX AL LAXDS. 

:\lay 4, 1906. 

State Board of Public Works of tlze State of 0/zio, Columbus, 0/zio. 
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GEXTLE:IIEX: -Acknowledging the receipt of y.Jurs of :\lay 4th containing 
a copy of a lease made and entered into between the Board of Public \\' orks 
and Thomas Brown under date of July. 11, 1868, and your request for an opinion 
as to whether your board can cancel the lease, I beg to say that the lease in 
question does not contain any waiver of notice to be served upon Thomas Brown 
or his assigns, nor does it contain a waiver of the demand for the rent due· as 
preliminary to the forfeiture of the lease. 

The law governing such form of leases is that the exact rent due or exact 
balance in order to forfeit a lease for non-payment of rent must be demanded 
at a convenient time before the close of the day it is due and upon th•~ premises 
included in the lease. 

I am informed that Thomas Brown is dead, and if this lease has been 
assigned by him during his life time there is no notice given to you of the name 
of the assignee nor who the legal heirs of Thomas Brown are. 

As the Supreme Court in the recent case of the State of Ohio ex rei. 
Attorney General v. The C. H. & D. Ry. Co., et al. has determined the title 
of the State of Ohio to certain parts of the premises in question and certain 
other parts thereof to be in the city of Dayton, and as the State of Ohio is in 
possession of its portion of said premises, under the judgment of said court, 
and as the Board of Public Works exceeded its authority in attempting to lease 
said premises for a term of 99 years, renewable forever, the lease cannot in any 
way affect the title thus vested in the State of Ohio, and it would seem to be 
useless to anticipate any right in any lessee of said lease until such right was 
asserted by any such lessee, I therefore would advise that no notice or demand 
be made and no attempted forfeiture be entered upnn said lease as contemplated 
in your department Jetter of May 4. 

Very truly yours, 
\VADE H. ELLIS, 

Attorney 

BIDS- CONFORMANCE TO SPECIFICATIOXS. 

General. 

Bid for construction of public works must conform to specifications. 

June 23, 1906. 
Tlze State Board of Public Works, Columbus, 0/zio. 

GEXTLE!IIEN:- You request my opinion on the following state of facts: 
The State Board of Public \Vorks has advertised for bids for the con­

struction of two acqueducts on the :\>Iiami and Erie canal. All bidders were 
notified by the advertisement that particulars as to the plans and specifications 
of this work could be obtained from the chief engineer of public works at .Co­
lumbus, Ohio, or from the canal engineer at ~Iiddleport, Ohio. All prospective 
bidders applying to the chief engineer at Columbus or the canal engineer at 
:\Iiddleport were furnished with printed instructions to bidders and specifications 
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which clearly showed that the trunk of the acqueducts were required to be­
constructed of wood. The provisions of the specifications ·are very clear on. thi5-
point. 

A bid has been submitted to the State Board of Public Works for the 
construction of acqueducts in accordance with the plans attached to said bid, 
which plans provide for an iron or steel trunk. You desire to know whether 
this bid can be considered. 

The bid is not in accordance with the specifications fixed by the board ir. 
an Important particular and cannot, therefore, be considered. 

As stated by Shauck, ]., in Pease v. Ryan, 7 0. C. C., page 50: 

"It is familiar in the law governing contracts by public officers 
that proposals must respond ·to the advertisement by which they are in­
vited, for otherwise there would be no competition." 

Very truly yours, 
vv ADE H. ELus, 

Attorney General. 

BIDS- ACCEPTANCE OF- DISCRETION OF BOARD OF PUBLIC 
WORKS. 

Bid received after advertised time for closing may not be accepted by board 
of public works; board has discretionary power to determine "lowest responsible 
bidder"; board has discretionary power to award contract in sections to different 
bidders. 

July 20, 1906. 
State Board of Public W arks, C alum bus, Ohio. 

. GENTLDIEN:- Referring to the inquiry contained in yours of the lith inst. 
in reference to the letting of certain contracts for material and labor in the 
construction of certain locks on the Ohio canal in and near the city of Akron, 
I beg to say that I assume that in the advertisement and other ·requirements 
preparatory to the letting of contracts of this character you have complied with 
the provisions of Section (218-9) R. S. being the statute that governs your board 
in such matters. There is no limitation imposed by the statute upon your right 
to reject all bids and re-advertising if you find that some bids, otherwise acceptable, 
must be rejected on account of some technicality in the manner of submitting it; 
and further, if you have specified a certain hour of the day within which all 
bids must be received and the bid mentioned by you of the Atlas Portland Cement 
Co. was not submitted within the particular time mentioned in the advertisement 
it could not afterwards be received; but if your advertisement called for bids 
to be submitted July 12, 1906, as I assume from your letter, all parties would 
have the right to submit bids during that entire day, and the bid of the cement 
company, referred to, having been received at the office of the board at 1 :10 
P. M., July 12, it would be, under such circumstances proper to receive it and 
to consider it as a valid bid. 

2. The question is further presented as to the power of your board to 
exercise a proper discretion in determining who is the lowest responsible bidder, 
or th~ "lowest and best" bidder, cr whether the board is compelled to award 
the contract to that bidder who, in fact, is the lowest upon· the entire job. 

In answering this inquiry I cite you to the case of the State of Ohio ex rei 
\\'alton v. Hermann, et a!, commissioners of the water works of the city of 
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Cincinnati ( ti~~ 0. S. 440). In th<1t case the relators filed a proposal to do the 
work specifild for the sum of $tiii.'i,95U, and the defendant \\". ]. Gawne Co. 
bid $ti5!l,23(1. The petition in mandamus alleged that the commissioners of the 
water w0rks n:jected the lower bid and <twarded the contract to the \\'. ]. Gawne 
Company, which, it will be obsen·ed, was more than $!,1JOO higher. The court 
m deciding the caoc said : 

". \ statute \Yhic;J confer, upon ~ board oi public officers authority 
t" makl' a contract 'with the lowest and best bidder,' confers upon the 
Loan! a discretion \Yith rcs!Jcct to awarding the contract which can­
not be controlled hy mandamus." 

Thi' decision citl's with apprO\·al the cao;e oi the State ex rl'l \'. Com­
missioners ( :J(j 0. S. :l:.~li) <h lu:aring upon the quc,ti<,n. .\s to what cnn-titutes 
prop.:r discret-ion in ;:1\';•r<iin;: ,uch c•Jntracb I rder yon to the State of Ohio 
ex rei. v. the Village of St. Bernard, et a!., reported in 10 C. C. (Ohio) 71. In 
this case thl' circuit Cfl11rt for the first circuit held: 

"\\"her~ the trnstel' of the water works of a city, acting under 
the provisions of Sec: ions 24L"i and 241!) R. S. have taken proper and 
reason~ble care to advise themselves whether one of the bidders for 
the pumping engines for the village could be depended updn to do the 
work bid for, with ability, promptitude and fidelity, and on the knowl­
edge thus obtained, in good faith came to the conclusion that he was 
not, the court. even if satisfied that such opinion was incorrect, ought 
not to interfere with thC'ir subsequent action in awarding the contract 
to the next lowest bidder, if his bid was in proper form and complied 
with the advertisement for bids. The duty and discretion of deciding 
this question is imposed upon the board of trustees and not upon the 
courts." 

;\q .supporting the same \'lew with regard to this board, I cite you to the 
case of Carmichael v. :\IcCourt et al, 21 C. C. (Ohio) 775. 

It will 1irohahly be unnecessary to cite other authorities than t1JO'<C from 
our own state courts, but the que,lion ha> been presented in many other states, 
from which I quote the following: 

"Th.e ddcrmination of who I'< the lowest responsible bidder re'<ts 
not in the exercise of an arbitrary, unlimited discretion of the officers 
or ho;:;rd awardin+{ the contract but on the exercise of a bona fide 
judgment based upon facts tending reasonably to the support of such 
determination. • 

In the absence of fraud or gross abuse, the courts will nbt inter­
fere with the exf'rci'<e of discretion by administrative boards in their 
determinatiory of who is the lowest responsible bidder." 

Ingc v. Board of Public \\'arks of :Vfobile, 135 Ala. p. 187; 
State v. Richards, 50 Am. St. Rep. 489. 

In the case of the People v. Kent, ( 160 Ill. 665) which was a proceeding 
to require the officers having the matter in charge to award a contract to one 
who claimed to be the lowest responsible bidder, the court said: 

"It appears that the defendant, after investigating the records made 
by the relator in doing similar work before, and the other matter~ re-

11 ATTY GEN 
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£erred to in his answer, determined that the re.lator was not the lowest 
responsible bidder. He was vested with the exercise of official judg­
ment and discretion with which, in the absence of fraud the courts 
have no right to interfere. To the same effect is the case of Kelly v. 
City of Chicago, etc. li~ Ill. :!79. 

''In Smith's modern law of municipal corporations, Section 746, 
this law is announced; where an officer in the letting of a contract to 
<: bidder is vested with the exercise of official judgment and discretion, 
as where the contract is to be let to the lowest responsible bidder, the 
courts have no right, in the absence of fraud, to interfere with the 
exercise of that judgment and discretion. The officer's duty IS not 
merely ministerial and cannot be controlled by mandamus." 

To the same effect is the case of the State ex rei v. :.IcGrath, !H Mo. 386 
The precedent announced by this department in the year 1899 in the case 

brought by The Laning Printing Co. against Charles Kinney and others, com­
missioners of public printing, would seem to be in point as defining the powers 
of this board. There The Laning Printing Company of Norwalk, Ohio, being 
actually the lowest bidder for certain public printing, was not awarded the con­
tract by the commissioners, and it sought to compel the award of the contract 
by proceedings in mandamus. This . department advised the commissioners that 
in construing the language used in Section 321, R: S., to wit : the "lowest re­
sponsible bidder," they could take into consideration the experience of the relator, 
in such work, the facilities which it. had to perform the same within the statu­
tory time, etc., etc., and that its discretion of such award, when honestly exer­
cised, could ·not be controlled by mandamus. 

In view of the foregoing authorities, you are permitted, in determining 
who is the "lowest and best bidder," to exercise honest discretion, taking into 
consideration every element which would affect your judgment as to the capability 
or responsibility of each bidder. 

3. A paragraph in the specifications and notice to contractors, upon which 
all bids were predicated, is as follows: 

"Contractors may bid on one or more sections making one price 
for each class of work on each separate section, and contractors must 
bid with the condition that they will accept, award and enter into con­
tract to construct the work on such sections, whether one or more, as 
may be awarded to them by the board of P.ublic works, irrespective of 
the number of sections upon which the contractors may be the lowest 
bidder." 

oUnder this proviSIOn you would be authorizea to award to any cpntractor 
a portion or section of the work if your judgment is that a certain section or 
sections should be awarded to such contractor, and thus be enabled tc divide 
the awards, to various contractors, provided it be found by you that upon such 
section or sections, the contractor to whom such award be made, be the lowest 
and best bidder on such portion thereof. 

Very truly yours, 
\VADE H. ELI.TS, 

A ftor~~ey Ge11eral. 
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APPROPRL\TIOX -.\XTICIP;\TIOX OF. 

Board of public works may enter into contract providing for payments out 
<>f appropriation made, to be a\·aibble ir' future. 

July :!0, 191Jo. 

Board of Public Works of the State of Ohio, Columbus, Ohio. 

GEXTLE:IIEX:- The 'inquiry presented in yours of this date is as follows: 
Can an appropriation for the board of public works for the last three-fourths 
<>f the fiscal year ending ::\0\·ember 1;), 1907, and for the first quarter of tl,e 
fiscal year ending February 1;), 1908, as provided by the appropriation act passed 
April ~nd, 1906 (98 0. L. 37~). be anticipated, by making contracts in reference 
thereto for the work contemplated by such appropriations, provided, that no 
payment of any portion of said contract be made until the appropriation is avail­
.able as contemplated in such act? In other words, can a valid contract be entered 
into by the board, with reference thereto, if the contractor agrees to the delay 
in payment thereof until after the money is available under the appropriation? 

Section 22 of Article II of the constitution of Ohio provides : 

"No money shall be draz,'ll from the treasury, except in pursu­
ance of a specific appropriation niade by law; and no appropriation 
shall be made for a longer period than two years." 

In this instance a specific appropriation has been made (98 0. L. 37~, 3i3) 
for maintenance and repairs, and for rebuilding cert~in portions. of the public 
works of this state. The limitation contained in this section is not upon the 
power or authority of the bo'trd. or any other officer, in whom is vested the powe:: 
to make a contract, to enter into a contract with refer~nce to the appropriation' 
lawfully made, but the limitation i' upon the authority to draw any moneys from 
the treasury without a opecific apprupriation haying been made. 

This is not the creation of a debt as forbidden by Sections 1, ~ anrl 3 of 
Article VIII oi the cuuotituliun, n<•r do~s the intended contract contemplate the 
creation of a liability beyonrl tlw amounts specified in the appropriation ae1'. 
The judgment of the genl.'ral assembly has tl)us been exercised and the expendi· 
turcs of the certain stuns namcrl in the appropriation act has be~n authorized, 
all oi which contemphtes that the same can he applied to the payment of valid 
contracts made with reference thereto, and the question is, whether those con­
tracts can now be made pro,·ided the contractor agrees to have th~ payments 
thereon deferred until the amounts specified in the act can be legally applied 
thereto. 

In my opinion this may be done. This view is supported by the case of 
the State v. ::vledbery (7 D. S. 5Z2) and that of the State of Ohio on the rela­
tion of Charles Parrott. ct a!. , .. The Board of Public Works (36 0. S. 409, 412). 

Very truly yours, 
\\'.\DE H. ELLIS, 

Attonzey General. 

CAXALS-EXFORCE:\IEXT OF LAWS FOR PROTECTIOX OF. 

Penalty for violation of Section (218-21;)) R. S. recoverable in civil action 
only; payment of judgment rendered in such civil action may not be enforced 
by imprisonment under Section U18-219) R. S. 
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October 6, 1906. 
Board of Public Works, Columbus, Ohio. 

GENTLEMEN : -In compliance with the request for an opinion as to whethet­
a criminal prosecution or a civil action is the proper procedure under Section: 
(218-215) R. S. I beg to advise you as follows: The statute referred to provides­
that each P!'!rson who violates its provisions shall "forfeit and pay the sum of 
$10.00 for each violation and moreover be liable for all expenses incurred by 
agents of the state," etc. 

The statute in question is part. of an act pa~sed June 17, 1879 (76 0. L. 
185). This act contains in itself no express direction as to the manner in which 
the penalties imposed by its various sections should be collected, but it wa3 
entitled "An Act supplementary to 'an act to provide for the protection of the 
canals of the state of Ohio, the regulation and navigation thereof,' passed }larch 
28, 1840." The act of ~[arch 28, 1840, contained many provisions for penalties 
in language similar to that used in the latter act and both acts clearly define 
certain offenses as misdemeanors punishable by fine or imprisonment (Sections. 
(218-77) and (218-218) R. S.) One section of the act of 1840 specifically provided. 
that the penalty imposed should be sued for and recovered in an action of debt. 
in the name of the State of Ohio before any justice of the peace in this state. 
(Section (218-91) R. S.) 

The following sections now designated as (218-198) and (218-199) were also· 
a part of the act of 1840: 

Sec. (218-198). In all prosecutions and proceedings under this act, 
it shall be lawful for ~ither party to appeal to the court of common 
pleas of the proper county, upon the same conditions and in the same 
manner as appeals arc allowed by law in civil cases, cognizable by 
j usticcs of the peace. 

Sec. (218-199). Either of the acting members of the board of public 
works, resident engineers, superint.endcnts, lock-tenders, or collectors, 
shall be authorized to commence suit against any person charged with 
the commission of any offense. or made liable under the provisions of 
this act, or the order<; d the board. before any justice of the peace in 
any county in the state where th_e person so charged or made liable 
may be found, or in the county where the offense was committed; 
and if any person so charged or made liable shall, when before the 
justice for trial. ask for an adjournment of the trial, or a continu­
ance of the case, and the justice shall deem it expedient to grant such 
adjournment or continuance. it shall thereupon be his duty to reduce 
to writing the testimony of each witness in attendance, on the part 
of the state, and to cause the same to be subscribed and sworn to; 
the defendant shall have a right to cross-examine witnesses, and the 
depositions so taken shall be competent evidence on the trial of the 
case, before sa.id justice; and should the case be appealed, they shall 
be competent evidence upon the trial in the appellant court. 

The language of these sections "prosecutions and proceedings" "charged with, 
the commission of an offense or made liable" indicates that both civil and crim-· 
ina! proceedings were contemplated by the framers of the act. ·white v. State 
(14 Ohio, 469) was an early case arising out of a violation of Section 5 of­
the act of 1840. (Section (218-70) R. S.) which provided that the offender should 
"forfeit and pay for every such offense the sum of $5.00." The statement ot 
facts shows that the defendant was "arrested upon a complaint, tried, convicted· 
and fined" before a justice of the peace; on appeal to the common pleas court· 
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·.:a declaration in debt upon the statute was filed and judgment rendercc' for $5.00 
-~nd c<J.;t-;. This is the only case I han~ found in this state in which a criminal 
-prm,c:cution w<::s brought under a statute merely imposing a penalty and not de-
fining the offense· as a misdemeanor nor directing the mode of collecting th~ 
-penalty. In such cases the general rule is that the penalty should be collected 
-by a civil suit. 

16 Enc. of Pkad. & Pract. 284, 235, 238; 
Stockwell '"- 'C. S. 1:3 Wall. 531. 

There is no doubt that a civil action is a proper means for recovery of 
-the penalty imposed by Section (218-215) R. S. ·The statute referred to in the 
-case of Rockwell v. State, ( 11 Ohio, 131), provided that "the offender shall for-
feit and pay a fine of not less than $5.00 nor more than $50.00" but the court 
-held "debt is the proper remedy and it is within the knowledge of the court that 
·debt has been frequently brought in analogous cases and it is given by express 
provision in some other cases precisely similar." (See also Smith v. State, 18 
0. 89; Markle v. Akron, 14 Ohio, 586). 

It is to be presumed that the legislature intended some distinction between 
offenses for which it directs that the offender is merely to "forfeit ~nd pay" a 
certain amount and other offenses which it clearly defines as misdemeanors punish­
able by fine, but if persons subject to the penalty may be arrested and fined 
as for criminal offenses every material distinction between the two classes of 
offenses is obliterated. I am therefore of the opinion that the only proper pro­
cedure for the collection of the penalty imposed by Section (218-215) R. S. is by 
civil suit before a justice of the peace. A bill of particulars should be filed 
setting forth all the facts necessary to show a violation of the statute and 
asking judgment for the amount of the penalty and the amount of expenses, 
if any incurred by the agents of the state in removing encroachments. The 
action should be brought in the name of the state on the relation of one of 

·the officials designated by Section (218-199.) The case may he tried hy a justice 
if a jury is not demanded. Either party may appeal to the common pleas court. 

You also ask whether the defendant again~t whom jurlgment has heen ren­
·dered for a penalty in a civil action may be imprisoned under authority of Section 
{218-219), which reads as follows: 

"In addition to the penalties already prescribed for violations of 
the provisions of this act, and the act to which this is supplementary. 
the court before whom any case for such violation is tried, shall have 
power to sentence the party or parties convicted to be confined in the 
jail of the proper county until the fines and costs are paid or secured_" 

The words "parties convicted" defining the persons subject to the terms of 
-the statute and the words "until the fines and costs are paid" defining the period 
of imprisonment, are properly applicable to criminal prosecutions alone. The 
authority to imprison conferred by this statute is, therefore, il'l my judgment 
·limited to cases where a fine has been imposed after criminal prosecution and 
cannot be exercised to enforce payment of a judgment for a penalty rendered in 

.a civil action. 
Very truly yours, 

WADE H. ELLIS, 

Attorney General. 
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CANAL LANDS-TITLE TO. 

Title of state to certain islands appropriated for canal reservoir purposes, as 
against adverse claimants under patentees of United States. 

September 22, 1906. 

HoN. GEORGE H. WATKINS, President Board of Public Works, Columbus, Ohio. 

DEAR SIR : - Your letter of September 8th requests my opinion as to the title 
of the state to .certain lands therein described. Your statement of the facts upon 
which the state's title to these lands depends is substantially as follows: 

Between the years 1828 and 1832, the State of Ohio, through its duly author­
ized agents, constructed what was known for many years as the Licking Reservoir, 
now Buckeye Lake. In constructing this reservoir the canal commissioners and 
their engineers, acting under the provisions of the act of the General Assembly 
passed February 4th, 1825, entered upon and constructed the necessary embankments 
needed to impound the waters required to supply the Ohio Canal, both north and 
south of the Licking summit. There were, however, a number of tracts of land, 
the title to which was in the United States at the time of such occupation. The 
land particularly described in your letter, and taken as representative of the class 
of lands about which disputes as to titles have arisen, was such a tract. It contains. 
35.06 acres including an island, and was patented February 22nd, 1850, by the 
United States to the individual through whom title adverse to the state is now 
claimed. The entire tract with the exception of about seven acres was covered by 
the waters of the reservoir at the time the patent was issued. 

The first two questions, based upon the facts as outlined above, are as 
follows: 

"1. Did the state appropriate or acquire the fee to the land below 
the wasteweir (high water) line of the reservoir, including islands, by 
reason of the construction and flooding of the reservoir, as a part of 
the public water works of the state, patents to such lands having been 
issued by the United States to individuals after such appropriation, 
but prior to the adoption of the constitution of 1851? 

"2. If so, did it appropriate a minimum berme embankment, 
whether natural or artificial, adjacent to the top water line of said reser­
voir?" 

The facts assumed as the basis of the above question are in every materiat 
particular, identical with the facts before the court in the recent case of State v. 
Stoker, 72 0. S., 638, unreported. The supreme court in that case decided that 
the state had acquired title in fee simple to the lands which were the subject of 
the action. On the authority of this case I have no hesitation in answering in the 
affirmative so much of your first two questions as relates to lands permanently 
submerged or constituting a part of the berme embankment. See also: Hatch v. 
Railway Co., 18 0. S., 92 Smith v. State, 59 6. S., 278-284. 

If at the time of the construction of the reservoir it was reasonably necessary 
for the state to own the islands within the reservoir for canal or reservoir purposes, 
the title to such islands also vested in the state. The flooding of the surrounding 
lands, shutting off access to the islands, operated, in my opinion, as a sufficient 
occupation under the act of February 4th, 1825. 

' The rule as to what constitutes occupation by the state, is stated in Miller v .. 
Wisenberger, 61 0. S. 584, as follows: 
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··If the entry, use and possession by the state were open and noto­
rious so as to inform the land owner that his land had been taken by 
the state for canal purposes, a fee vested in the state. But if the entry, 
possession or use was merely incidental, constructive or indirect, and 
not of such character as to apprise the canal commissioners that they 
were making the state liable, nor the land owner that his lands were so 
appropriated as to give him a claim against the state for taking and using 
the same for canal purposes, no title or fee· vested in the state." 
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Both the agents of the state and the land owners must have considered the 
land included within the limits of the banks of the reservoir, and entirely sur­
rounded by lands and waters of the state, as having been appropriated by the 
state. Assuming that a particular island was not necessary for canal purposes, 
yet it was necessary for canal purposes to flood the surrounding land, and by 
such flooding to appropriate the island. Such appropriation was for canal purposes, 
although the island itself was not used as a part of the canal system. 

But was it not in fact reasonably necessary for the state to acquire title to 
all lands within the limits of the reservoir? The future enlargement of the canals 
might make it neces!'ary to raise the waters of the reservoir, and it was therefore 
proper to appropriate all lands within the reservoir, whether submerged or not, 
in order to avoid the necessity of future appropriations of small pieces of land 
which were almost of no value at the time of the original appropriation. 

You also ask: 

"3. Did the state appropriate or acquire the fee to lands thus 
flooded, including island,, below the wasteweir line of the reservoir, 
where the land was patented by the "Cnited States after the adoption of 
the present constitution of Ohio? 

"4. If so, did it appropriate a minimum berme embankment, whether 
natural or artificial, adjacent to the wasteweir (high water) line of 
said resen·oir. when the lands were thus patented?" 

The chief contention on the part of the state in the case of State v. Stoker, 
supra, was that the state had obtained title from the federal government to the 
government land occupied for canal purpo,-es, the intention of the federal govern­
ment to confer title and the intention of the state to accept it, being evidenced by 
legislation. If the Stoker case was decided upon that ground, i't is immaterial 
whether patents subsequent in date to the acquisition of title by the state, were 
is~ucd before or after the arloption of the present constitution. In either case, 
title having pre,·iously pa-serl from the 'Cniterl States to the State of Ohio, the 
issuance of the patent was a nullity. 

Webster v. Clear, 49 0. S., 392-400; 
Doolan v. Carr, 125 U. S., 618; 

-\'an \\'yck v. Kne,·als, lOfi e. S., 0fi0. 

The contention of the state in the Stoker case is supported by the opinion of 
the Su[:remc Court of t)1e L'nitcd States in the case of \Vcrling v. lngcr,oll, 181 
1.:. S., 1:11-Ul. 

"The congressional act of 11<27. ne,·erthelrs•, implies by its language 
and subject-matter the con,ent of Congress to a right of way through the 
public lands, and the subsequent state act of 182!l, in the eleventh section, 
showecl the width of the canal contemplated, which wa" the same as the 
prior and repealed act of 182!) prm·ides for. Of course, a towpath 
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would be added. These two facts show the intention of the parties to 
proceed thereafter with reference. to the act of 1827 and not under that 
of ,1822. Work was not in fact commenced until 1837. 

"When Congress under the act of 1827 granted the alternate sec­
tions to the state throughout the whole length of the public domain, 
in aid of the construction of the canal, it also granted by a plain impli­
cation the right of way through the reserved· sections, for it cannot be 
presumed the government ,was granting all these alternate sections to 
the state for the purpose avowed, and yet meant to withhold the right 
to pass through the sections reserved to the United St.ates along the route 
of the proposed canal. But the implication would not extend to the ninety 
feet on each side. It would extend to the land necessary to be used 
for the canal of the width contemplated, and that had been asserted 
in an act of the General Assembly in 1825 and was subsequently reiterated 
in another act of that body (1829) ." 

The act of 1827 referred to in the abo,·e opmwn is one granting land for 
canal purposes to the state of Indiana. This act is not only practically contem­
poraneous with the act granting lands to the State of Ohio for canal purposes, but 
its language is almost word for word that used in the first three sections of 
the latter act. The Ohio act in addition to granting alternate sections along the 
route of the Miami and Erie Canal, contained an additional grant of 500,000 
acres of government land to be selected by the governor. The inference that 
Congress intended that the state should have title to lands actually appropriated for 
canal purposes is therefore stronger from the terms of the Ohio act than from 
the terms of the act referred to in the above quotation. 

If, however, the Stoker case was decided upon the theory that title passed from 
the patentee to the state by ;irtue of a"ccupation by the state under the act of 
1825, the question of the date when the patent was issued becomes material. 

The act of 1825, which provides in substance that the canal commissioners 
might enter upon and take possession of any lands and waters necessary for the 
prosecution of the improvements intended by the act, and that all applications for 
compensation for lands, etc., so appropriated, must be made within one year, are, 
in my opinion, inconsistent with Article I, Section 19 of the Constitution of 1851. 

Levee Commissioners , .. Dancy, G-5 Miss., 335. 

But even if title to lands obtained after 1851 was not acquired by the state 
under the act of 1825, it wilt probably be found that in most instances the state 
has acquired title by adnrse possession. The Constitution of 1851 does not deny 
to the state the right which e\·ery individual possesses, to acquire title by adverse 
possession. 

Lewis on Eminent Domain, Sec. 665b : 
Eldridge v. Binghampton, 1:?0 X. Y. 309. :24 N'. E. 4G:2: 
Baxter v. State, 10 Wis .. 454; 
Rhode Island v. Mass., 4 Ho\\'. L'. S., 591: . 
Levee Commissioners ,._ Dancy, 65 :\1iss., 335. 

The fact that some of the lands in question are now held by tax titles is 
il{lmaterial. A tax sale of lands belonging to the state is void. State v. Griftner, 
6J.6 0. s., 201. 

I am, therefore, of the opinion that the state has title to all the lands referred 
to in your letter. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 
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f To the Superintendent of Insurance. l 

1··­'J I 

PHYSICIAX'S LIABILITY POLICY ).1:\ Y XOT BE WRITTEX IX OHIO. 

\Vriting physician's liability policy amounts to tramaction of profes,ional 
business within the meaning of Section 3~35 R. S., and foreign insurance company 
may' not be admitted to write snch contract within state of Ohio. 

January 22, 190ti. 

Hox. A. I. VoRYS, Supai11te1Zdent of Insurance, Columbus, Ohio. 

DEAR SIR:- I have given consideration to the inquiry contained in yours 
of the 15th in st., regarding the right of the Fidelity and Casualty Co. of X ew York 
to do the business set out in the letter of their counsel and to write the form of 
contract submitted with such letter, within this state. 

The form of physician's liability policy as defined by the supreme court of this 
state in the case of State of Ohio ex rei. The Physicians' Defense Co. v. Laylin, 
Secretary of State, comes within the prohibition contained in Section 3235 R. S., 
providing that a corporation cannot be created for the purpose of carrying on pro­
fessional business. 

The counsel for the company in his communication to you urges that the 
business engaged in by that company is writing a form of insurance provided for 
by Section 3641. In answer to this contention I beg to say that without being 
compelled to definitely decide whether that section i1~cludes insurance of this charac­
ter, yet if it be an insurance contract it is nevertheless an attempt to do within 
this state that which has been denied to domestic corporations. The supreme court 
in the above cited case decided X 0\"ember 28th, 1905, Syl. 2, says: 

"But a foreign corporation created for the purpose of engaging in 
ano:l dtrrying on such business, is not entitled to have or receive from 
the Secretary of State of the State of Ohio, a certificate authorizing 
il tu l1ansact ,uch lmsiness in this state, for the reason that the business 
proposed is professional business, and as such is expressly prohibited to 
corporations under Section ;~~:l5 of the Revised Statutes of Ohio." 

I think the paragraph of the syllabus of the learned court above quoted 
amounts to a prohibition upon the right of the Fidelity and Casualty Company 
of New York to write the form of contract which you have submitted with your 
letter. I therefore return to you the communication addressed to you by Charles 
C. Nadal, counsel for the company, together with the form of policy issued by 
such company. 

Very truly yours, 
\VADE H. ELLIS, 

AttonzeJJ General. 

PHYSICIAN'S LIABILITY POLICY ).lAY NOT BE WRITTEX IN OHIO. 

Contract of insurance against loss for damages in consequence of error or 
mistake of assured in the practice of medjcal profession is not a contract of indem­
nity insurance against damage for accident to other persons, such as is authorized 
by Section 3641 R. S. ; such contract may not be written in Ohio by foreign insurance 
company; opinion of January 22nd reaffirmed. 
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r'ebruary 2, 1906. 

HoN. A. I. VoRYS, Superintendent of Insurance, Columbus, Ohio. 

DEAR Srn:- Acknowledging the receipt of your letter of the 30th ult., enclos­
ing a further communication from Charles C. N ada!, counsel for The Fidelity and 
Casualty Company relative to the physician's liability policy proposed to be issued 
by said company, I beg to say in answer thereto that I do not deem it necessary to 
further explain the position of this department with regard to the form of policy in 
question proposed to be issued by this company other than to say that the opinion 
heretofore expressed classes the policy as among those prohibited by the opinion 
expressed by the supreme court in the case of the State of Ohio ex rei. The Phy­
sicians' Defense Co. v. Laylin, Secretary of State (73 0. S. p.--, decided November 
28th, 1905). 

I have given consideration to all that Mr. N ada! has said in his letter and 
it is probably due to him, through your department, that I should answer the same. 
In my former letter I mooted the question as to whether Section 3641 R. S. included 
insurance of this character, not expressing any opinion thereon because in my view 
of the application of the decision in the above entitled case to the question at 
issue, the contention of the counsel for The Fidelity and Casualty Company was 
resolved against the company on the gromtd that the business sought to be carried 
on under such form of policy was "a professional business." His letter of the 
29th. inst. addressed to you and by you transmitted to this department, criticises 
the suggestion that this form of insurance is not authorized by Section 3641 R. S. 
because, as he suggests, he "never urged anything of the kind." The suggestion 
was made irrespective of whether it was in response to any inquiry from him, as 
necessarily arising in the determination of the question as to whether such form of 
contract can be authorized within this state because the statute governing such 
companies has not provided therefor. I assumed that the power to do any form 
of insurance business within this state had to be authorized by the statutes of 
the state in Yiew of the prohibition contained in Section 289 of the Revised 
Statutes, which is as follows: 

"It is unlawful for any company, corporation or association, whether 
organized in this state or elsewhere either directly or indirectly to engage 
in the business of insurance or to enter into any contracts substantially 
amounting to insurance or in any manner to aid therein in this state, 
or to engage in the business of guaranteeing against liability, loss or 
damage, unless the same is expressly authorized by the statutes of this 
state, and such statutes and all laws regulating the same and applicable 
thereto have been complied with." 

In view of this it became necessary, in my opmon, to inquire whether 
Section :3G-H R. S. or any other section of the Revised Statutes of Ohio conferred 
upon either domestic or foreign companies the right to enter into any contract 
of the form submitted to you by this department as having been proposed by The 
Fidelity and Casualty Company. 

\Vhen it is conceded by the counsel for that company that the contract in 
question is a contract of insurance we are not left to conjecture as to what 
section of the statutes governing insurance within this state is made the basis of 
the authority for entering into this form of contract. It is claimed to be by virtue 
of the following language employed in Section 3641 R. S.: 

''A company may be organized or admitted under this Chapter to 
* * * make insurance to indemnify employers against loss or damage 
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for personal injury or death resulting from accidents to employes or 
persons other than employes, and to indemnify· persons· and· corporations 
other than employers against loss or damage for personal injury or death 
resulting from accidents to other persons or corporations." 
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It is probably under the latter clause of the above quoted section that the 
authority is inferred and that the character of the policy is one 

"to indemnify persons and corporations other than employers against 
loss or damage or personal InJUry or death resulting from accidents to 
other persons or corporations." 

The reasoning of the learned court in the State of Ohio ex rei. The Phy­
sicians' Defense Co. v. Laylin, Secretary of State, is cited by the counsel for the 
company as authorizing this form of contract to be made and entered into within 
this state in that the contract is distinguished from the one under consideration by 
the court in that case, in this, that it is claimed to be "a contract of indemnity." 
It might be admitted that the contract in question is one of indemnity and still not 
be an answer to the suggestion that it must be such a character of indemnity 
insurance as is authorized to be done within this state, and if not "expressly 
authorized" as provided by Section 289, supra, then it fo11ows that the authority 
cannot emanate from your department nor from that of the Secretary of State 
to do that which, although not expressly prohibited is, nevertheless, not authorized. 
As to whether the same is authorized depends upon the construction to be given the 
language quoted from Section 8641 R. S., and also from a consideration of the 
character, terms and provisions of the contract that the company thus seeks to 
issue and sell. 

Leaving for a moment the consideration of the question as to this being a 
professional business thus sought to be done we quote from the policy itself the 
language employed therein as to the character of the contract the company 
offers: 

''The Fidelity and Casualty Company in con,irleration of the pre­
mium * * * does not insure the r:erson described ::: :;r :;: against 
loss from common law or statutory liability for damages on account of 
bodily injuries fatal or non-fatal, suffered by any person or persons 111 

consequence of any a1leged error or mistake made within the period of 
this policy by the assured in the practice o( his profession as described 

. in the schedule. 
"If <.< '~ ':' any suit is hrought against the assured to enforce a 

claim for damages covered by this policy the assurerl shall immediately 
forward to the home office of the company every summons or other pro­
cess as soon as the same shall have he< n served on him, and the company 
wi11, at its own cost, defend against any such proceeding in the name 
and on behalf of the assurl:cl unless it shaH elect to pay to the assured 
the indc·mnity provided for •:• ·· •:• 

"The assured shall not settle any claim ('XCept at his own cost, nor 
incur any expense, nor interfere in any negotiation for settlement or in 
any legal proceedings, without the consent of the company, pn·viously 
given in writing ':' 

The above is all that is material, for the puqJose of this question, to quote 
from the policy before me. This, it will he claimed, brings the contract within the 
language quoted from Section 36-!1, viz: insurance "again,t loss or damage for 
personal injury or death resulting from accidents to other persons." 
r~··· 
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The policy insures the party against: 

"ioss from common law or statutory liability for damages on account of 
bodily injuries fatal or. non-fatal, suffered by any person Or persons 
in consequence of all}' alleged error or mistake made * * * by the 
assured in the practice of his profession." 

There is, in my opinion, a very wide distinction between "loss or damage 
for personal injury or death resulting from accidents" and that provided for in 
the policy, which is, ''loss for damages in consequence of any alleged error or 
mistake." To hold that the words em[:l'oyed in this policy of ''error or mistake" 
are equivalent to "accident" is destructive or subversive of the definition usually 
employed in connection with su~h terms. "Error or mistake" is equivalent to 
malpractice or professional ignorance, but the statute in question does not provide 
for insurance against error or mistake but only against loss or damage resulting 
from accidents and. in my opinion, there being no express authority to do or 
engage in the character of business thus sought to be done and to write the form 
of contract provided for herein, this form of insurance is not authorized within 
the State of Ohio. 

I am led to this conclusion by the adjudicated cases and definitions as given 
by standard authorities of the terms here under consideration. The Century 
Dictionary in defining the word "accident" U>cs the following language: 

"In legal use an accident is an event happening without the con­
currence of the will of the person by whose agency it was caused; it 
differs from a mistake in that the latter always supposes the operation 
of the will of the agent in producing the event, although that will is 
caused by erroneous impres~ions on the mind." 

"Sr-ecifically in equity practice an event which is not tl': result 
of personal negligence or misconduct." 

In Bouvier's Law Dictionary ''accident'' is defined: 

"The happening of an event without the concurrence of the will 
of the person by whose agency it was caused; or the happening of the 
event without any human agency." 

In Anderson's Law Dictionary the following definitions of "accident" are 
given with citations of authori~y: 

"An event or occurrence which happens unexpectedly from uncon­
trollable operations of nature alone and without human agency; or an 
event resulting undesignedly and unexpectedly from human agency alone, 
or from the joint operation of both. An event from an unknown cause 
or an unusual or unexpected event from a known cause." 

These definitions· are sufficient to widely. distinguish "accidents" as included 
in Section 3641 R. S. from "errors and mistakes" occurring "in the practice of 
a profession" as included in the form of r-olicy oi this company. 

This does not involve the question of the construction of a contract or policy 
between a promisor and promisee. or between the insured and the insurer, for in 
such cases a different rule of construction prevails. but it presents a question of 
statutory power to do or engage in a certain line of insurance business where 
the state's officers deny the existence of the power. In such a case the power 
must be "expressly authorized" (Section :!89 R. S.). 
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As applicable to this, Lewis' Sutherland on Statutory Construction says, p. 

"\\" e are not at liberty to imagine an intrnt and bind the letter of the 
act to that intent; much less can we indulge in the license of striking out 
and inserting, and remodeling, with a view of making the letter express 
an intent which the statute in its native form does not evidence. Every 
construction, therefore, is vicious which requires great changes in th<' 
letter of the statute, and, of the several constructions, that is to be pre­
ferred which introduces the most general and uniform remedy." 

The same word ''accidents" is employed in a former clause above quoted on 
page 3, as in the latter clause being construed. The word "accidents" in each 
clause should receive the same construction. In paragraph ~ of Section 3GH 
R. S. the word "accidents" is employed four times and it should receive the same 
construction throughout the entire paragraph. 

"A word repeatedly used .in a statute will bear the same meaning 
throughout the statute, unless a different intention appears." 

Rhodes v. Weldy, 46 0. S., ~34. 

The word "accident" has received the construction contended for here as 
employed in the other portions of the paragraph under consideration and to dis­
tinguish it and give it a different meaning in the portion of the statute providing 
for this character of indemnity insurance without an intention appearing upon the 
face of the statute so to do would be violative of this canon of construction and 
should not be adopted. All parts of the statute arc in pari materia and are to be 
construed together. They form a part of the same statute and are co-related, 
(Cincinnati v. Conner, 55 0. S. 82; Cincinnati v. Guckcnberger, 60 0. S. 353) 
so that I contend we should give to. the term "accidents" the same meaning 
throughout the same statut~. This is more apparent when we sec that the evident 
reason for the introduction of the second clause (p. :l) as distinguished from the 
first was that the first clause limited the contract or policy so as to indemnify 
employers only, the second clause enlarged the power to contract with regard to 
persons "other than employers" but did not thereby change the kind of contract, 
viz: a contract to indemnify "against loss or damage resulting from accidents." 

That which is aimed at in the policy to provide against is the malpractice of 
the physician or surgeon. His "errors and mistakes" constitute malpractice. The 
basis of a claim for damages against a physician for malpractice is the failure to 
exercise the average degree of skill, care and diligence in the particular case of 
accidenb, aud arises from hi:; contract of employment. 

Gillett v. Tucker, 67 0. S. lOti. 

Fundamentally "mistakes and errors" in the practice of the profession of 
medicine cannot be considered as "accidents." In this view of the question I 
am brought into opposition to the opinion of Attorney General Knowlton of Massa­
chusetts in construing a statute of the State of Massachusetts known as the 
act of 1894, Chap. 522, Section 6, Paragraph 5 thereof. That statute is not identical 
with the one under consideration but the reasoning adopted by the attorney general 
is not satisfactory to me as an authority in construing our own statute. I have 
carefully considered his opinion and opinion of the Insurance Commissioner of 
the State of Minnesota, and I do not deem them of controlling effect on this 
question. i therefore give it as my opinion that Section 3641 of the Revised Statutes 
of Ohio does not authorize a physician's liability policy, of the· character submitted 
to your department, to be written within this state. 
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I am further of the opinion as expressed in my previous letter to you that 
the business thus sought to be engaged in by this company is a professional busi­
ness and forbidden by Section 3235 of the Revised Statutes of Ohio. 

Very truly yours, 
WADE H. ELLIS, 

Attorney General. 

BONDS-VALIDITY OF, ISSUED IN PURSUANCE OF SPECIAL ACT. 

Bonds issued pursuant to act in 90 0. L. 322, a special act similar to acts 
recently declared unconstitutional, authorizing creation of indebtedness for erection 
of court house may be regarded as valid. 

March 5, 1906. 

HoN. A. I. VoRYS, Superintendent of Insurance, Columbus, Ohio. 

DEAR SIR:- Acknowledging the receipt of yours of the 24th ult. presenting the 
inquiry as tq the validity of the bonds issued pursuant to the act found in 90 
0. L. p. 322, I beg to say that while the act in question is, in form, such as may 
not have been sanctioned by any of the more recent utterances ·Jf the Supreme Court 
of this state, and is obnoxious to the later rulings of that court condemnatory of 
special legislation, yet similar acts of the General Assembly hHve been abundantly 
sustained prior to the enactment of such law, and such decisions may have induced 
the passage of the law under consideration. 

The mere fact that the form of such laws has been condemned does not con­
clude the inquiry, unless we are also compelled to decide that the subject matter 
thereof is ultra vires. This we do not concede. On the contrary the erection and 
equipment of county buildings is, by general laws, made the duty of the county 
comm:,sioners, who are by general laws, authorized and directed to levy a tax 
for such purposes and in anticipation of the payment thereof to issue and sell the 
bonds of the county. 

It would therefore seem to be sufficient to say that the powers sought to be 
exercised in the issuance and disposition of county bonds for the purpose of fur­
nishing th~ funds wherewith to erect, equip and furnish a court-house, is plainly 
within the constitutional powers of the county authorities; and because such 
power has been executed in a different manner than that provided for by general 
law, the bonds issued pursuant thereto should not be condemned, especially since 
the county has used the proceeds therof in the erection and equipment of such 
building, and for the further reason that no court has ever questioned the con­
stitutionality of the particular act under which such power was exercised. 

I herewith return to you the file which you transmitted to me. 
Very truly yours, 

wADE H. ELLIS, 

Attorney General. 

FRATERNAL BENEFICIARY ASSOCIATIONS-RENEWAL OF LI­
CEN~E, AFTER SURRENDER OF CHARTER FROM ANOTHER 
STATE AND REINCORPORATION. 

Benefit of provision of Section (3631-27) Revised Statutes, exempting fraternal 
beneficiary associations doing business in Ohio at the date of passage of the act of 
April 26, 1904, from the provisions of said act, is lost by surrender of corporate 
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charter of foreign association and reincorporation in another state; such associa­
tion not entitled to renewal of license. 

April 4th, 1906. 

Hox. A. I. VoRYS, Superintendent of Insurance, Columbus, Ohio. 

DEAR SIR:- The questions presented in yours of the 31st ult. invite an ex­
amination of the fraternal beneficiary association law of this state, passed and ap­
pro•:ed April. 26th 191\t (9i 0. L. 421, 433, R. S. (3631-11) et seq.) 

The first of the series of questions refers to the rights of the \Yoodmen of 
the \Vorld, a fraternal organization, and inquires if it would be entitled to a 
renewal of its license to do business in Ohio should it surrender its present char­
ter granted by the State of Nebraska and reincorporate in another state? 

I assume that the scope of the quesion is meant to include the further in­
quiry, whether it is to be tn;ated, after reincorporaion, as a new corporation mak­
mg its initial application for authority to do business herein, and subject to the 
laws as they now exist, or should it be treated after reincorporation as having been 
admitted to Ohio as a corporation of X ebraska, pursuant to the laws of this state 
as they existed at the time of its admission and qualification to do business herein, ' 
and without the necessity of further authority to do busine>s in Ohio as a foreign 
corporation. • 

Section 16 of the fraternal beneficiary act above referred to IS as follows: 

"Associations which are now authorized to transact business in this 
state may continue such business until the first day of April next suc­
ceeding the passage of this act, and the authority of such association may 
thereafter be renewed annually, but in all cases to terminate on the first 
day of April," etc., etc. 

Section 1 T of the same act IS 111 part as follows: 

"No foreign association ·now transacting business, organized prior to the 
passage of this act, which is not now authorized to transact business in 
this state, shall transact any business therein without a license from the 
superintendent of insurance. Any such association shall be entitled to a 
license to transact business within this state upon filing with the superin­
tendent of insurance a duly certified copy of its charter or articles of 
association; a copy of its constitution or laws, certified by its secretary or 
corresponding officer, a power of attorney to the superintendent as here­
inafter provided; a statement under oath of its president and secretary 
or corresponding officer,· in the form required by the superintendent, 
duly verified by an examination made by the supervising insurance official 
of its home slate of its business for the preceding year: a certificate from 
the proper official in its home state, province or country that the associa­
tion is legally organized ; etc. * * * 

"Xothing contained in this act shall in any manner be so construed 
as to require any such foreign association, not now authorized to trans­
act business in this state, to conform its rates of assessment to those 
prescribed by the national fraternal congress mortality table as a con­
dition precedent to the securing of such license or any renewal thereof. 

"Any foreign association hereafter organized, desiring admission to 
this state shall in addition to the foregoing requirements of thi~ section 
show that it collects from all its members for death benefits, assess­
ments not lower than those required by the national fraternal congress 
mortality table, with interest at 417,;, and shall have the further quali­
fications required of domestic associations organized under this act and 
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have its assets invested as required by the laws of the state, territory, 
district, county or province where it is organized. * * * 

"Provided, however, that nothing contained in this or the preced­
ing section shall be taken or considered as preventing any such asso­
ciation from continuing in good faith all contracts made in this state dur- · 
ing the time such association was legally authorized to transact business 
theFein." 

The question involves the consideration of these paragraphs from the laws 
of Ohio, and further, the changes effected in the organization by its reincorpora­
tion under the laws of a state other than that issuing its present charter. 
· The quotations from the Ohio laws above cited do not in any respect abridge 

the right 'of comity existing toward other states in the admission of the 
corporations of those states to do business herein save that they require certain dif­
ferent and other requisites to be observed by such co~porations organized unde.r the 
laws of other states, than were required of such corporations prior to the enact­
ment of the fraternal beneficiary law referred to. 

The privileges contained in SectiQn 16 above cited are limited to associations 
"which are now authorized to transact business in this state." The time therein 
referred to would be the time of the enactment of that law, to-wit, April 26th, 1904. 

Section 17 of the foregoing act applies to foreign associations and provides 
that such association "which is not now authorized to transact business in this 
state, shall transact any business therein without a license from the superintendent 
of insurance," and the further provision that certain requirements are exacted tlf 

foreign associations "hereafter organized" emphasizes the distinction between cor­
porations authorized to do business at the time of the enactment of the law in 
question and those which might thereafter be organized. 

When the Woodmen of the World surrenders the charter granted to it by the 
legislature of the State of Nebraska and ii1corporates under the laws of another 
state it cannot be said to be the same corporation for its existence under the 
charter of the State of Nebraska has ended and it has been created as a new cor­
poration under the laws of some other state. Its situs is changed, and it is the 
subject of a different jurisdiction and to the laws of a different commonwealth. lt 
becomes in law a new creature as essentially different from what it was under its 
former charter as is the existence of two separate natural persons. Therefore if 
such corporation after the surrender of the Nebraska charter and the incorporation 
.. mder the laws of some other state should apply to the State of Ohio for admission 
to do business herein, it must come shorn of its past privileges conferred upon it 
by the laws of Ohio at the time of its admiosion thereto, and obtain its right to enter 
the State of Ohio and to do business herein under the laws as they exist and 
subject to all other limitations at the time of such admission. It would follow 
that it, the new corporation, would not be entitled to a "renewal of its license to 
do business in Ohio," because it would not be "continuing business" as an asociation 
"authorized to transact business in this state," as prescribed in Sections 16 and 17 
of the act in question. 

The second question presented needs no further answer than to again say 
that should the corporation seek to do business in Ohio as a new corporation it 
will be required to show, in addition to the requirements otherwise s·et forth, that 
"it collects from all of its members for death benefits, assessments not lower than 
those required by the national fraternal congress mortality table, and performs 
the other conditions required of such foreign corporations." 

The further questions presented can be solved upon the principles herein 
announced. Very truly yours, 

wADE H. ELLIS, 

Attorney General. 
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PUBLICATION OF CERTIFICATE OF Sl:PERINTENDENT 01:< INSUR­
ANCE. 

Section 4955, R. S., does not affect requirement as to publication by insur­
ance company of certificate of superintendent of insurance under Section 284, R. S. 

April 25th, 1906. 

HoN. A. I. \'ORYS, S;tperintendent of flzsura;!ce, Columbus, Olzio. · 

DEAR SIR: - I am in receipt of yours of April ~qrd requesting my opinion 
upon the application of the provisions of Section 4!J55 of the Revised Statutes, to 
the publication required by Section ~84. 

Section 4955 would, standing by itself, seem to relate to the publication of 
all notices provided by statute. It appears, however, that this section was never 
a part of the law of this state until the codification of 1878, at which time it 
was enacted as a part of the act entitled "An Act to revise and consolidate the laws 
relating to civil procedure," etc. At the time this section was enacted it seems 
to me that its purpose was clearly expressed by the context and by the title of the 
consolidated act of which it was a part, and that it related exclusively to such 
publications as were provided for by the code of procedure. If this is true the sub­
sequent enactment of Section 284 cannot give it a more comprehensive meaning. 

Ebersole v. Schiller, 50 0. S. 701. 
I am of the opinion, therefore, that Section 4955 has no application to such 

publications as are required by Section 284. 
Very truly yours, 

wADE H. Eu.IS, 
A tlorney General. 

LEGAL RESERVE COMPANY-WHETHER COMPANY HAVING ASSESS­
MENT POLICIES OUTSTANDING MAY BE ADMITTED AS. 

Insurance company (Minnesota :\Iutual Life) having a few outstanding assess­
ment policies, the writing of which has been discontinued, may be admitted to Jo 
business in Ohio as a legal reserve company. 

May 23rd, 1906. 

HoN. A. I. VoRYS, Superintendmt of Insurance, Columbus, Ulzio. 

DEAR SIR:- I am in receipt of the application of the Minnesota Mutual Life 
Insurance Company filed with you for a license to transact business in this state, 
together with the accompanying briefs of the counsel for the company. You desire 
an opinion from this department as to whether such company has the right to 
receive a license from your department to do a legal reserve business when its 
statement shows that it has a certain number of assessment policies outstanding on 
risks outside of the State of Ohio. 

If this company has outstanding, as stated in the documents submitted to me, 
but 138 policies representing insurance to the amount of $276,000, this should not 
be considered as sufficient to characterize it as an assessment company nor as one 
engaged in the business of insurance on the assessment plan; and if this company 
should comply with the requirements of the laws of Ohio and the rules of your 
department, it should not be excluded from doing business in Ohio as a legal 

1~ ATTY G:t:Jol 
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reserve company because carrying the number of assessment policies referred to 
and which character of business it has discontinued since 1901. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

WRITING POLICIES BY MAIL UPON INSURANCE WITHIN OHIO NOT 
"DOING BUSINESS" IN OHIO. 

Insurance company receiving applications by mail outside state and issuing 
policies outside state upon insurance within state need not secure license to do 
business in Ohio. 

July 9, 1906. 

HoN. A. I. Vorn·s, Superintendc111 of Insural!ce, Columbus, OhiO. 

DEAR SIR:- In answer to your inquiry in re the application of a foreign 
insurance company for license to do business in the State of Ohio, I beg to say 
that in my opinion the amended Section 2745c of the Revised Statutes, as amended 
in 98 0. L. 242, does not apply to any <;:ompany receiving applications mailed in 
Ohio to a point outside the state and issuing policies outside the state upon such 
.aplications though the insurance is within the State of Ohio. 

I do not attempt by this to pass upon any instance where any agent for a 
money consideration or otherwise acts as an inspector of property within this sate. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

PERSONAL LIABILITY OF DIRECTORS AND OFFICERS OF INSURANCE 
COMPANY FOR FRAUDULENTLY PROCURING CERTIFICATE OF 
SUPERINTENDENT OF INSURANCE. 

Directors and officers of mutual fire insurance company procuring certificate of 
superintendent of insurance upon false representation that cash premiums aggregat­
ing ten thousand dollars have been paid personally liable to creditors. 

September lith. 1906. 

HoN. A. I. VoRYS, Supcrilltcndcllt of !llsura11ce, Columbus, Ohio. 

DE.\R SIR:- It appears from your inquiry that the Home :Mutual Fire Insur­
:lnce Company was organized as a mutual fire insurance company under Section 3634 
Qf the Revised Statutes of Ohio. This section provides inter alia, that such company 
shall not issue policies of insurance until it has procured the certificate of the 
superintendent of insurance and that such certificate shall not be issued until cash 
-premiums have been paid aggregating not less than $10,000 in cash. If the super­
intendent of insurance has been induced to issue such certificate upon the represen­
tation that $10,000 in cash has been received when, in fact, only $6,000 has been 

· Teceived, it is my opinon that the directors and officers making such false repre­
-sentations are liable to loss claimants or other creditors for the difference between 
1he amount actually received and the $10,000 required by law. 

Very truly yours, 
wADE H. ELLIS, 

Attomey Ge11eral. 
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FRATERXAL BEXEFICIARY ASSOCIATIOX -IXVEST~IEXT BY. 

Power of American Insurance L nion, a fraternal beneficiary association, to 
-enter into certain contract of investment in real estate. 

September 19th, 1906. 

RoN. A. I. VORYS, Supcrintcudeut of /usurance, Columbus, Ohio. 

DEAR SIR:- You have referred to this office a certain contract and lease 
-executed by and between The American Insurance l: nion and ~I r. Lincoln Fritter, 
dated ~larch 13th, 1900, and you inquire whether the investment therein evidenced 
is within the powers of this association. 

The American Insurance l:nion is a fraternal beneficiary association and its 
powers are controlled by the act of April 26th, 1904, (97 0. L. 421). Section 10 
Qf this act, (3631-20) R. S., provides that in investing its funds a fraternal bene­
ficiary association shall be governed by paragraphs 1, 2 and 3 of Section 3598 and 
Sections 3599 and 3600 of the Revised Statutes of Ohio. These sections and parts 
Qf sections authorize investments of three kinds, viz: 

First, in certain classes of public bonds; 
Second, in mortgages upon real estate or upon the pledge of such 

mortgages; and 
Third, in real estate for its own accommodation in the transaction 

of its business, or which may have been conveyed to it in satisfaction of 
debts due the association. 

I have carefully examined the whole transaction between The American In­
surance Union and :\Ir. Lincoln Fritter, evidenced by all the instruments of writing 
submitted. The sum and substance of the contract between the parties and the 
legal effect therof are about as follows : 

Fritter owns a perpetual leasehold upon certain property in vVest Broad Street, 
Columbus. The A. I. G. agrees to advance the money to Fritter to erect a building 
on a portion of saicl prt>mises, and to occupy a certain pall uf the building when 
completed, for which it is to pay rent to Fritter. The entire management ami 
control of the property is in Fritter. He collects all the rents and out of these 
rents, after paying all fixed charges and expenses, such as taxes, insurance, assess­
ments, repairs, etc., he is to pay the A. I. l:. 5 per cent. per annum upon the 
money it advances and provide a sinking fund of 4 per cent. per annum on such 
money adnnced. At the end of twenty-five years it is expected that the sinking 
fund will have paid the entire cost of the building to the A. I. ·U., the arrangement 
between the parties will be terminated and the propery will belong to Fritter unen­
cumbered by any obligation, <!Xpresserl or implied, to the a'sociation. 

For the purpose of this inquiry it is unnec<'-sary to consider the transaction 
in minute detail, nor those provisions which contemplate a sharing of the rents 
and profits between the contracting parties in the event that they exceed a certain 
fixed sum. The whole arrangement is simply a loan from the American Insurance 
Union to ~Ir. Fritter. The total amount so far advanced for the construction of 
the building is about $66,000. · 

In my judgment the American Insttrance Union is without power to enter into 
or maintain this contract. It does not come within either of the three classes of 
investments which fraternal beneficiary associations arc authorized to make. 

First, it is not an investment in public bonds. 
Second, it is not a mortgage, for no security whatever is given for the loan. 

The interest is only payable out of the rent of the building constructed and the 
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sinking fund, which is designed to repay the loan, depends for its accumulation·. 
upon the same source. 

Third, it is not an investment in real estate for the accommodation of the­
association in its transaction of its business. It is doubtless true that the associa­
tion can either buy or lease real estate for this purpose, both under Section 3599 of 
the Revised Statutes and under the general corporation laws of the state; but the 
contract here made is neither a lease nor a purchase. It is true that the ground 
upon which the building is erected is in form leased to the association for twenty­
five years, but under the contract, which is made a part of the lease, the association 
has no control over any of the property except that portion which it is to occupy 
and for which it pays rent. The purpose and effect of the whole transaction seem 
to be to .vest the title and management of the property in Fritter even during the­
twenty-five year period, during which the contract between the parties is in exist­
ence. 

Before any action is taken by your department I suggest that The American 
Insurance Union and Mr. Fritter be given an opportunity to so adjust their rela­
tions as to conform to the laws of this state which limit the powers of fraternal 
beneficiary societie~, and which do not authorize the several agreements hereirr. 
considered. 

Very truly yours, 
\VADE H. ELLIS, 

Attorney Ge11eral. 

REMITTER OF EXCESSIVE TAXES BY SUPERINTENDENT OF 
INSURANCE. 

Superintendent of insurance has no power to reduce amount of taxes due­
from insurance company for current year as remitter of excessive amount paid for 
preceding year. 

DeC'ember 7th, 1906. 

HoN. A. I. VORYS, Superintende11t of Insurance, Columbus, Ohio. 

DEAR SIR: -Replying to yours of the 6th instant presenting the question as­
to your power to reduce the amount of taxes due from an insuarnce company 
for the current year when the amount of taxes paid during any preceding year by 
such company is excessive, I beg to say that I know of no authority giving the 
Superintendent of Insurance the right to make a remitter of taxes under the cir­
cumstances contained in your letter. 

Irrespective of whatever remedy the company may have to recover the excess.­
if any, which it has paid to the state, the Superintendent of Insurance has no juris.: 
diction to refund such excess or to deduct the same from the taxes for which the 
company stands charged in your department. 

Very truly yours, 
WADE H. ELus, 

Attorney General. 

BUILDING AND LOAN ASSOCIATION- I~C0~1PATIBILITY OF 
OFFICES IN. 

Offices of president_ and financal secretary of building and loan associatiOn• 
organized under laws of Ohio may not be held by the same person; offices of finan-
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·zial secretary and treasurer of such association may not be held by the same per­
son; third member of committee of such association to sign checks disqualified 
from acting as president or financial secretary thereof; regulations of such associa­

·tion determine additional principles upon which incompatibility may be determined. 

December 15th, 1906. 

Hox. A. I. VoRYS, Inspector of Bttilding and Loan Associations, Colttmbus, Ohio. 

DEAR SIR: -The question presented in yours of the 12th instant, upon which· 
you desire an opinion of this department, is as follows : 

Can the same individual hold the positions of president, financial secretary 
and treasurer; or president and financial secretary; or president and treasurer; or 
-financial secretary and treasurer, of a domestic building and loan association? 

Replying to such inquiry I beg to say that recognized legal authorities on the 
subject of building and loan associations say, that the principles of the law of 

.agency govern the rules between the association and its directors and other officers, 
acting as its agents, as well as between it and agents employed for special purposes; 
(Endlich on Building Associations, 2nd edition, sec. 227). 

This rule governs in the absence of special statutory directions, but where 
otherwise provided in the statutes of the state governing such associations, the 
directions therein contained must be adhered to. If there is an incompatibility in 
the duties imposed upon the respective officers above named, either by statute or 
by the code of regulations of such associations, then in so far as such duties are 
incompatible, they cannot be vested in the same individual. 

It will thus be observed that such duties may be defined in the statutes or 
may be defined with more definiteness in the constitution and by-laws enacted pur­
suant to the provisions of Section (3836-3), R. S. 

The questions not having been presented with reference to any particular code 
of regulations, the answers herein expressed have been deduced from a considera­
tion of the powers conferred upon such officers by the statutes and the laws per­
taining to corporations generally. 

(1) As the statute (Section (3836-4), R. S.) requires, before any fund can 
be withdrawn from the depository named by the board of directors, the check 
therefor must be signed by both the "president and financial secretary," or such 
other officers as the board of directors may designate. The conclusion is that if the 

'board of directors has not otherwise designated different officers than the ones 
named in the statute to sign checks for the withdrawal of funds of the association, 
it becomes the duty of the president and financial secretary to each subscribe his 
name to such checks. This presupposes that there must be two individuals to act 
under such direction, and thus afford greater precaution against improper with­
drawal of funds, and it would follow that in such instances, the positions of presi­
dent and financial secretary should not be held by the same individual. 

(2) By the same section the treasurer is required to deposit funds in the name 
of the corporation, in the bank which has been designated as the depository by 
the board of directors. It is ordinarily made the duty of the secretary to pay over 
the money received by him to the treasurer, and the treasurer makes the deposit of 
the same. :Manifestly these powers should not be concentrated in the same indi­
vidual but should be separately conferred, so that the plain intention of the law 
may be complied with, and such officers, namely secretary and treasurer, made to 
serve as checks upon each other. 
· (3) Many associations have provided that the president, financial secretary 
and some other officer in addition thereto, shall be required to sign all checks. In 
such event the other officer, whoever it may be, would be likewise disqualified 
irom serving as either president or financial secretary, and vice versa. 
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( 4) Section (3836-1), R. S., provides that building and loan associations ma1 
be organized and conducted under the general laws of this state relating to cor­
porations, so far as they do not conflict with the special provisions made for their­
regulation. The officers· of such associations are not specifically named in the 
special chapter pertaining to such associations, but those which are recognized 
therein are a president, financial secretary, treasurer, and the board of directors. 
Others may be provided for by the constitution and code of regulations, and by 
analogy they could be similar to those provided in Chapter 1, Title 2. Division 2, 

'Part Second, of the Revised Statutes, governing corporations generally. If they 
are provided for, and their duties defined, the definition thereof would determine 
whether the powers of such additional officers should be united with those of any 
other officer, for if such powers are incompatible their union would be forbidden by 
the law of agency. 

By reference to the principles thus announced, it will be easy in any given 
instance to determine whether any two offices should be united m the same 
individual. 

Very truly yours, 
WADE H. ELLIS, 

Attorney General. 
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(To Various State Boards.) 

AGRICL'LTL'RE- STATE BOARD OF- ~IEMBERSHIP IN. 

Right of Carthage Hamilton County Agricultural Society to membership in 
state board of agriculture to be determined by said board. 

February 5, 1906. 

HoN. W. W. MILLER, Secretary State Board of Agriculture, Columbus, Ohio. 

DEAR SIR:- Your inquiry of recent date relative to the right of the Carthage 
Hamilton County Agricultural Society to membership in the State Board of 
Agriculture, is received. You say that Hamilton County has a regularly organized 
agricultural society known as the Hamilton County Agricultural Society, which 
holds its annual fairs at Oakley and has a membership in the State Board o~ 
Agriculture, receiving the per capita fund out of the county treasury authorized by 
Section 3697. 

That the Carthage Hamilton County Agricultural Society holds its annual 
fairs at Carthage and has been organized since the Hamilton County Agricultural 
Society has ceased holding its fairs at Carthage. You inquire whether, under Sec­
tions (3916-25) and following, the said Carthage Hamilton County Agricultural 
Society is entitled to membership in the State Board of Agriculture and to receive 
the per capita fund provided by Section 3697? 

In reply I beg leave to say that in my judgment Sections 3692 and 3697 provide 
for only one agricultural society in the county and the question as to which of 
these two societies is to be recognized and participate in the per capita fund 
will be determined by the State Board of Agriculture. · 

Very truly yours, 
W. H. MILLER, 

Ass't Attorney General. 

BOARD-ADMINISTRATIVE-MEMBER OF, :\1AY NOT HOLD SAL­
ARIED POSITION THERE-c'NDER. 

:\!ember of state board of agriculture ineligible to appointment to salaried 
position thereunder. 

June 18, 1906. 

HoN. T. L. CALVERT, Sccrcfa1·_v State Board of Agriculture, Columbus, Olzio. 

DEAR SIR:- Your letter of June 14th r~que't' a written opinion upon the 
following question : 

"::\lay a member of the State Board of Agriculture be appointed to 
a salaried position under such board and draw public money?" 

There is no express statutory or constitutional prohibition rendering members 
of th~ State Board of Agriculture ineligible to appointment by the board to hold 
positions under said board. It is, however, against public policy for members of 
any b0:::rd of public officers to appoint one of its own members to any office or 
employment within the control of said board. \\'here the vote of the member 
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appointed is necessary to the appointment, such appointments have universally been 
held void. 

Throop on Pub. Officers, Sections 610, 611; 
Ohio v. Taylor, 12 0. S., 130; · 
State v. City of Newark, 6 Nisi Prius, 523. 

And where the salary of the appointee or the duration of his appointment and 
the extent of his duties are fixed by the board, and it is the duty of the board 
to exercise general supervision and control over said appointee, to inspect his 
accounts or approve his expenditures, it is manifest that the same person should 
not be at the same time appointee and member of the board. It is the entire board 
to which the state has intrusted sup.ervision' and control of the various officials. 
and employes appointed by it. If one member .of the board is employed· in one 
capacity, another may be employed in some other capacity, and the effectiveness 
of supervision by the board as a safe guard against mi?conduct by its appointees 
would be seriously impaired. 

The incompatibility between the positions of member of an appointing board 
and appointee of such board is founded on the old rule that an agent cannot contract 
with himself. As stated in Throop on Public Officers, Section 610: 

"This doctrine is generally applicable to private agents and trustees, 
but to public officers it applies with greater force and sound policy 
requires that there be no relaxation of its stringency in any case which 
comes within its. reason." 

I am therefore of the opinion that the board of agriculture may not appoint 
one of its members to any salaried position under said board. 

Very truly yours, 
WADE H. ELLIS, 

Attorney General. 

BOARD OF STATE CHARITIES-APPOINTMENT OF ;o.mMBERS OF. 

Appointment of members of board of state charities need not be confirmed 
by senate. 

February 14, 1906. 

HoN. H. H. SHIRER, Secretar}' Ohio Board of State Charities, Columbus. Ohio. 

DEAR Sm:- Your communication dated February 13th is received. You 
say that Governor Herrick, in his message to the Senate, includes the names of 
the three persons who were appointed as members of the Board of State Chari­
ties; that neither the Constitution nor the Revised Statutes of Ohio require a 
confirmation by the Senate of these appointments and you inquire whether or 
not these names should be withdrawn from the Senate. 

In reply I beg leave to say that on investigation, I find no law requiring 
these appointments to be confirmed, and I see no objection to your requesting the 
Governor to withdraw the names from the consideration of the Senate. 

Very truly yours, 
WADE H. ELLIS, 

Attorney General. 
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STATE HOSPITAL FOR THE IXSAXE-AD:.OIISSIOX TO. 

Actual residence within the state of Ohio required by Section 700 R. S., for 
.admission to state hospital for the insane; technical domicile not sufficient . 

.:\larch 3d, 1906. 

RoN. H. H. SHIRER, Secretary Ohio Board of State Clzarities, Columbus, Ohio. 

DEAR SIR: -Your letter of .:\larch 1st with reference' to commitment of a 
minor son of Mrs. Wells to the State Hospital for the Insane, is at hand. 

· You state that while he resided at Oregon, Illinois, he was committed to 
the Illinois \Vestern Hospital for the Insane; that .:\Irs. \Veils has resided in this 
state for several years; has been divorced from her husband and has been given 
the custody of her son. 

In my opinion she is not entitled to have her son committed to the Hospital 
for the Insane in this state. Section 700 of the Revised Statutes provides: 

·•x o person shall be admitted to either of the hospitals belonging 
to the state, except an inhabitant of the state, unless by joint resolution 
of the General Assembly, \\·hich joint resolution shall spccific~lly name 
the person to be admitted, and no person shall be considered an inhabi­
tant within the meaning of this chapter who has not resided within the 
state one year next preceding the date of his or her application, and no 
person is entitled to the benefits of ·the provisions except tho5e whose 
insanity has occurred during the time such persons have resided in the 
state." 

The words "resided within" mean having an actual dwelling place within 
this state. The boy in question does not reside in this state, even though his 
technical legal domicile may be in this state. 

Very truly yours, 
\VADE H. ELLIS, 

Attorney General. 

BOARD OF COUXTY VISITORS- EXPENSE OF. 

Payment of expense of board of county visitors contingent upon certificate 
of probate judge as to satisfactory performance of duties: should be paid as soon 
as such certificate issued. 

July 2:5, 19116. 
Tile 0/zio Board of State Charities, Columbus. Ohio. 

GEXTLE~IE:!I::- Replying to the questions pre~ en ted in yours of the 24th in st. 
I beg to say that the purpose of the act of the General Asse'mbly of the State of 
Ohio approved .\larch :3d, 1906, amending Sections (G:33-l.J), (6:33-16) and (63:3-17) R. 
S. (!)8 0. L. 28), is app?.rent when the amendatory act is compared with the law 
existing at the time of the amendment. The new matter contained in Section 
(6:3:3-t:i) prO\·idinq- for the paymert of the actual and nrcr-sary rxper:spo; incurred by 
the Board of County Visitors or by any member or members selected by said 
board for the performance of the duties defined in that section, requires as a 
condition precedent to the payment of such expenses, not exceeding $100 per annum, 
that the probate judge of the county shall have issued his certificate that the 
members. of tlie board have satisfactorily performed their duties as provided in 
Section (0:3:3-Hi) and (6::!3-1 7) R. S. 
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No compensation is allowed to any member of the Board of County Visitors.­
nor to such person as may be selected by said board, but only their necessary 
expenses. The act should receive such construction as would authorize the payment 
to the members entitled to the same of the expenses incurred in the performance 
of their duties, and such payment should "be made without unreasonable delay, 
after the service has been performed and the amount thereof presented to the 
county commissioners for allowance. As the creation of the expense could only 
properly be in the performance of the duty, it is incumbent upon the board to make 
it appear to the probate judge that labor has been performed, an'd this can be 
done quarterly. The certificate to the probate judge could then be made, quarterly, 
after the expense of the quarterly visitation had been incurred, as contemplated by 
Section (633-16) R. S. 

vVhen the expense of the board for the last quarter of the year is presented, 
there should also be prepared and presented a full report of its proceedings for 
the entire year, in the form suggested in Section (633-17) R. S. The probate judge 
can then issue his certificate for the last quarter and the expense for that quarter 
should then be allowed. In this manner after quarterly certification to the per­
formance of the duties of the board, the members of the board can receive 
early payment of the expenses incurred by them, and the requirements of the act 
will be complied with. 

Very truly yours, 
\VADE H. ELLIS, 

Attorney General. 

OHIO STATE BOARD OF DENTAL EXAMINERS-POWER OF. 

Power of board to require new application and to exact additional fee from 
applicant who fails to present himself for examination at the first meeting of the 
board after filing application. 

November 5, 1906. 

DR. H. C. BROWN, S ccretary Ohio State Board of Dental Examiners. C alumbus, 
Ohio. 

DEAR SIR: - I have your letter of October 25th in which you request an 
opinion as to whether a person who has filed an application and pai·d the required 
fee for examination, and who fails to present himself at the first meeting of the 
board after filing his application, as specified in Section 4404 R. S., is entitled to 
an examination at any subsequent meeting of the board without making a new 
application and paying another fee. 

The answer to this question is involved in some doubt. The provision that 
the "applicant shall present himself before said board at its first meeting after 
filing his application" is susceptible, in my opinion, of two possible constructions. 
Statutory requirements of this nature are held mandatory or directory accordingly 
as courts are satisfied ·that some reason does or does not exist, because of which 
the strict language of the statute should be given effect. Thus, if this questioq 
were presented to a court, and the court were satisfied that the legislature con­
templated the possibility of such change of status on the part of the applicant 
after the first meeting of the board as to render his admission to a subsequent 
examination without new qualification inadvisable, the statute would be held to be 
mandatory. "Cnder such a decision the board would be obliged to exact a new 
application accompanied by a new fee, in eyery case where the applicant might fail 
to present himself at the first meeting of the board after filing his. application. 
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If, on the other hand, the court were satisfied that there could be no impro­
priety in allowing an applicant who has failed to present himself at such first 
meeting to be examined at a subsequent meeting, having regard to the purpose 
of the whole registration act, the statute \':ould be held to be directory. This 
holding would be in accord with the prevailing rule where a designation of time, 
unsupported by any special reason for denying legal effect to acts under the statute 
not done within the time designated, is in question. (Sutherland on Statutory 
Construction, Section 612.) 

Such decision would carry with it the implication that the board is vested 
with such discretion as is properly exercised by administrative boards in general. 
Under such a decision the board would be authorized to give an examination to 
an applicant who had failed to present himself at such first meeting, when satisfied 
that no change in the status of the applicant had taken place since the first 
application had been filed. A court taking this view of the question would pro­
bably regard the provision of Section 4404, that the board shall have power to 
"make reasonable rules and regulations ior the purpose of carrying out and 
enforcing the provisions of this act" as conferring express authority for the 
exercise of such discretion. Whichever one of these views might be taken, should 
the authority of the board be called in question judicially, it seems clear that in 
the specific case mentioned in your letter, the board may properly require a new 
application and exact the payment of an additional fee. 

Very truly yours, 
VVADE H. ELLIS, 

Attor11ey General. 

EMERGENCY- CREATION OF. 

An emergency, within the intendment of Section (17-1) et seq., R. S., was cre­
ated by the appointment to the offices uf secrdary to the governor and executive 
clerk of new incumbents after the enactment of the law found in 98 0. L. 365, 
providing a fixed annual salary for such officers. 

July 26, 1906. 

Tn the Hvnorablc. The E11tergcncy Board of tlze State of Olzio, Columbus, Ohio. 

GENTLEMEX : -I have had under consideration the question of whether an 
emergency has arisen within the intendment of Section (17 -1) et seq. Bates' 
Annotated Statutes, in the matter of the salary of the Secretary to the Governor, 
and the Executi\·e Clerk in that office. The l~st General Assembly on April 2, 1906, 
(0~ 0. L. :~65) provided that a fixed annual salary of five thousand dollars should 
be paid the former and three thousand dollars the latter, and that all fees collected 
by the office should be turned into the state treasury. 

The incumbents of these two offices have been appointed since the passage 
of the act mentioned. The act provided that it 

.. ,hould not operate to affect the compensation of any officer or employe 
named herein during his existing term" 

and as it would not, therefore, affect tho"c who were then occupying the offices 
mentioned no prm·ision was made for thl' increasl·d salaril's although the law 
takl·s from one of the incumbents the fee which the fixed salary replaced. The 
chang-t.' in the personnel of the offices could not have heen rea,onably anticipated and, 
in my opini"n, the resulting in-ufficiency in the appropriations made for these 
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officers should be taken up by the emergency board and the expenditure should 
be authorized of such additional amount as may be necessary to cover the difference 
between the amounts appropriated and that necessary to pay the straight salaries 
provided for by the amended statute. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

EMERGENCY- PRESENT UN AVAILABILITY OF APPROPRIATIONS 
MADE BY GENERAL ASSEMBLY IS NOT SUCH, AS AUTHORIZES 
CREATION OF DEFICIENCY. 

Fact that appropriations made for railroad commission unavailable until 
expiration of eighteen months from at:pointment of commission does not authorize 
said commission to create deficiency such as may im·oke the powers of the emer­
gency board. 

August 15, 1906. 

To the Emergency Board of tlze State of Ohio, Columbus, Ohio. 

GENTLEMEN: -I have had under consideration the application of the Rail­
road Commission of Ohio for authority to create deficiencies and your request 
for an opinion as to the power of the board to grant the several requests made 
by the commission. The power to appropriate money or bind the state to the 
expenditure of money is exclusively a legislati,·e power. The only theory upon 
which the exercise of any power by your board can be sustained is that the 
General Assembly may delegate to certain of its officers the power to pledge 
the good faith of the state. Assuming that the General Assembly has this 
.authority, an examination of the act creating your board shows that it has con­
ferred the least possible power consistent with the state's necessities. It has 
not given the board power to substitute its judgment for that of the Gener:li 
Assembly or to correct any supposed failure of that body to perform its duty. 

The act creating the Emergency Board, Sec. (17-3), Bates' Annotated Ohio 
Statutes, authorizes ''<;leficiencies to be made'' only "in case of an emergency." An 
emergency is defined by the Century Dictionary as "a sudden or unexpected happen­
ing; an unforeseen occurrence or condition.·· It must follow, therefore, that 
"emergency" and "unforeseen emergency" mean the same thing. In Ampt. v. 
City of Cincinnati, 1 N. P. 379, a case was under consideration involving a very 
similar question, the exercise of certain powers there depending upon the construc­
tion of Section 7690h of the Re,·ised Statutes which authorized the prot:osed 
action only in case "any unforeseen emergency happen." In enjoining the action 
proposed Judge Sayler said: 

"In order that an appropriation may be made from the contingent 
fund under Section 2690h to provide for a deficiency in any specific appro­
priation made under this section for a fiscal half year, it is necessary 
that a deficiency shall lawfully and by an unforeseen emergency happen; 
something unforeseen shall happen affecting the object for which the 
specific appropriation i,; made, and which. by requiring an unexpected 
expenditure of the money appropriated to that particular object, has 
caused, or will cause a deficiency in the appropriation.'' 

From this it must be concluded that the board is strictly limited in its actions 
to actual causes of new conditions arising since the adjournment of the General 
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Assembly, such as create an actual emergency in the business of the state, and 
one which was not foreseen or contemplated by the legislature when considering the 
subject involved. 

Xow the General Assembly contemplated the needs of the Railroad Commission 
of Ohio, and made for it appropriations as follows: · 

Salary of three commissioners for one year and six months .. 
Salary of clerks for one year and six months ................ . 
Contingent expenses ....................................... . 
Traveling expenses ........................................ . 

$~2,500.00 

8,550.00 
4,500.00 
3,000.00 

In addition to this the General Assembly appropriated for the Commissioner 
of Railroads and Telegraphs for the year beginning February 15, 1906, as follows: 

Balances and receipts. 
Salary of commissioner ..................................... . 
Salary of chief clerk ........................................ . 
Salary of statistical clerk ................................... . 
Salary of chief inspector. ................................... . 
Salary of deputy inspector .................................. . 
Salary of stenographer ..................................... . 

$3,000.00 
2,400.00 
1,200.00 
1,200.00 
1,200.00 
1,200.00 

It also made similar appropriations for the Commissioner of Railroads and· 
Telegraphs for the year beginning February 15, 1906. The "balances and receipts" 
above mentioned are those arising under Section (250-2) of the Revised Statutes. 

The General Assembly in Section 36 of the act creating the Railroad Com­
mission, 98 0. L. 358, provided: 

"All powers, duties and privileges imposed and conferred upon 
the Commissioner of Railroads and Telegraphs of this state under ex­
isting laws are hereby imposed and conferred upon the commission 
created under the provisions of this act; provided, that the powers and 
duties conferred and imposed upon the Railroad Commissioner by laws 
in force at the passage of this act shall continue to be exercised by him 
until the commission provided for in Section 1 of this act has been 
appointed and qualified, whereupon the office of Commi-ssioner of Rail­
roads and Telegraphs is hereby abolished." 

Among other powers and duties that the Commissioner of Railroads and Tele­
graphs had was that of disbursing the funds derived from the railroads of the 
state under Section (250-2) when the money was properly appropriated, as it was 
appropriated by the last General Assembly, and of disbursing all the other funds 
appropriated so far as such disbursement is necessary and this power now belongs 
to the Railroad Commission and the funds so arising and so appropriated are 
liable for its needs. 

The fact that some of the appropriations are not available and will not be until 
February 15, 1907, does not affect the question. A similar exigency arose in 
the case of the Commissioner of Highways in 1904, but the Emergency Board 
concluded, and in my opinion properly so, that no emergency thereby arose and 
that it had no power to amend the law making the appropriation. These appro­
priations having been made, contracts may be lawfully entered into as against them. 
The General Assembly has only prohibited the disbursement of such funds from 
the treasury until February 15, 1907. 

The Railroad Commission has now all the direct appropriations made for 
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the Commissioner of Railroads and Telegraphs for the current year; all the direct 
appropriations made for that officer for the succeeding year; all the appropriations 
made directly to the Commission, sufficient in the judgment of the General Assem­
bly, for eighteen months; and all the proceeds of the special tax under Section 
(250-2) available· generally for the needs of the Commission as it may determine 
such needs. 

My conclusion, therefore, is that the Railroad Commission may use any and 
all of these funds for the purposes for which they were appropriated, and may 
use for any lawful needs, not otherwise provided for, the monies arising under 
the special tax above referred to; but that the Emergency Board is without 
authority to allow the creation of deficiencies for any of the purposes proposed by 
the Commission. 

Very truly yours, 
WADE H. ELLIS, 

Attorney General. 

HEALTH OFFICER- PUBLICATION OF RULES OF. 

Rules and regulations of health officer Intended for guidance of general 
public should be published in the same manner as municipal ordinances, etc. 

January 3, 1906. 

DR C. 0. PROTIST, Secretary State Board of Health, Columbus, Ohio. 
DEAR SIR:- Acknowledging the receipt of yours of the 26th ultimo I have 

given consideration to the question therein presented, and beg to advise you that 
Section l.!-! of the Municipal Code must be construed in connection with Sections 
169-!, 1690, 1696 and 1697 R. S., which sections are still in full force and effect. 

From the consideration of these ac.ts it is apparent that it is the policy of the 
General Assembly to provide for the publication of all ordinances, resolutions and 
other matters requiring legal publication to be made in one or more papers, either 
daily or weekly, as proYided by the statutes, published within the limits of the 
municipality and of general circulation therein. But if there is no paper pub­
lished therein it is sufficient to cause the sJ.me to be published in a newspaper ha v­
ing circulation in such village though not published therein. 

The rules of a health officer or of a board of health should be published with 
the same care as the ordinances of cities and Yillagcs when the same are intended 
for the general public and not as mere orders and regulations for the goYernment 
of the board. This is required by Section 2118 R. S. (95 0. L 424). 

Very truly yours, 
WADE H. ELus, 

Attorl!ey Gcl!cral. 

EXPECTORATING 0~ FLOOR OF STEAM CARS, ETC 

State board of health has power to adopt rules prohibiting expectorating on 
floor of steam cars, etc.; enforcement of such rules is properly within the province 
of local boards and health officers, but in case of failure of local au_thorities to act, 
state board may cause prosecutions to be brought. 
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January 6th, 190u. 

DR. C. 0. PROBST, Secretary State Board of Health, Columbus, 0/ziu. 

DEAR SIR:- I am in receipt of yours of the 3d inst., requesting an optmon 
from this department upon the powers of the State Board of Health to adopt and 
enforce orders prohibiting the spitting on the floor of steam cars. interurban elec­
tric cars, or other public conveyances not operated within the limits of any mu­
nicipality. 

I call your attention to Section ( 409-25) R. S., in which the General Assembly 
has limited the authority of the State Board of Health in making and enforcing 
orders in local matters only in such cases "when emergency exists, and the local 
board of health has neglected or refused to act with sufficient promptness or effi­
ciency, or when such board has not been established." 

It is by the same act made the duty of the local boards of health, and 
other health authorities to enforce all sanitary rules and regulations adopted l,y 
the State Board of Health and in the event of failure or refusal on the part of 
any member of such boards or other officials and persons mentioned in that act 
to do so, he or they shall be subject to a fine of not less than $50.00 upon a first 
conviction and upon conviction for a second offense of not less than $100.00. 

It is apparent that the power is given to the State Board of Health in such 
matters to adopt a rule with relation thereto, and to cause the same to be exe­
cuted by the local boards of health and health authorities and officials, and it is 
only when they fail to act or in case of an emergency, that the State Board of 
Health is authorized to act. In the latter event prosecutions for violation of such 
order may be brought by any officer. member of the state or local boards of health 
or any official or private person. 

Very truly yours, 
vv ADE H. ELus, 

Attonzes Geueral. 

EX PECTORA Tlr\G OX FLOOR OF STEA:\I CARS. ETC. 

\Vhen arrest for expectorating on floor of steam cars. etc., may be made with­
out warrant. 

:\larch 1st, 190u. 

DR. C. 0. PROBST, Scaetar~; State Board of Hcaltll, Columbus. 0/zio. 

DEAR SIR:- Replying to yours of the 24th ult., I beg to say that if a police 
officer sees an individual violating the order recently adopted by the State Board 
of Health to prevent expectorating in railway cars, he can arrest the offender with­
out a warrant, or he can make an arrest upon complaint of an employe or other 
person who witnessed the \'iolation of such order, without a warrant having been 
first issued therefor. Such officer has authority to arrest a person when he has 
reason to believe that such person has committed any crime or offense against the 
laws of the state or ordinance of a municipality or orders of the board of health 
lawfully made. 

Very truly yours, 
\VADE H: ELLIS, 

Attonzey Ge11eral. 
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PUBLICATION OF ORDERS, RULES AND REGULATIONS ADOPTED BY 
STATE BOARD OF HEALTH. 

\Vhat is due publication of the various orders, rules and regulations adopted 
by the state board of health under the authority of Sec. ( 409-25) R. S. 

April 19th, 1906. 

DR. C. 0. PROBST, SaTelary State Board of Health, Columbus, Ohio. 

DEAR SIR:- Acknowledging the receipt of your recent letter requesting a 
written opinion of this department upon the question of the due publication of 
rules <tnd regulations adopted by the State Board of Health, pursuant to the re­
quirements of Section ( 409-25) R. S., I beg to say that the powers conferred upon 
the State Board of Health by that section of the Revised Statutes include the fol­
lowing: 

''The board may make special or standing orders or regulations for 
the prevention of the spread of contagious or infectious diseases, and for 
governing the receipt and conveyance of remains of deceased persons. and 
such other sanitary matters as admit of and may best be controlled by 
a universal rule. It may also make and enforce orders in local ·matters, 
when emergency exists, and the local board of health has neglected or 
refused to act with sufficient promptness or efficiency, or when such board 
has not been established as provided in this chapter, and all necessary 
expenses so incurred shall be paid by the city, village, or township for 
which sen-ices are rendered. It shall be the duty of all local boards of 
health, health authorities and officials, officers of state institutions, police 
officers, sheriffs, constables, and all other officers and employes of the 
state, or any county, city or township thereof, to enforce such quarantine 
and sanitary rules and regulations as may be adopted by the state board 
of health. and in the event of failure or refusal on the part of any mem­
ber of said boards or other officials, or persons in this section mentioned 
to so act. he or they shall be subject to a fine of not less than fifty dol­
lars. upon first conviction, and upon a com·iction of second offense of 
not less than one hundred dollars," etc. 

No express provision is made by the statutes of this state, with regard to­
the publication of special or standing orders or regulations of the State Board of 
Health, but by Section 2~18 R. S., the provision is made with regard to the boards of 
health of any cit:y, c•illagc, hamlet or township, that the orders and regulations made 
by them not for their government, but intende~ for the general public, shall be 
adopted, advertised. recorded and certified as are ordinances of cities and villages. 
If the state board of health is proceeding pursuant to the latter power contained 
in the above quoted matter from Section ( 409-25) R. S., to make and enforce ord•:rs 
in local matters when emergency exists, etc., such orders and rules in such rr.at­
ters should be published as required by the provisions of Section 2118 R. S.; hut 
when the board is proceeding under the first quoted power to "make special or 
standing orders or regulations for the prevention of the spread of contagious or 
infectious diseases" etc., and has pursuant to such powers adopted an order or regu­
lation relative to spitting in interurban and stea'm railway cars and stations, the 
board may, pursuant to such power therein contained, make a reasonable rule for the 
publication of all such latter described orders, and the same should include a notice 
to each person, firm. partnership, association or corporation owning or operating 
interurban or steam railways, cars and stations, and a requirement that the same-
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be posted in a public and open manner in such cars or stations. It would be rea­
sonable also to order that copies of such rules and regulations be published in 
the local newspapers and to send them to the boards of health, health authorities 
and officials and other officers to be affected thereby, or whose duty it is made to 
enforce the same. 

Your department will be assisted, pursuant to the requirements of Section 
20::! of the Revised Statutes, by coun,cl furnished by this department, as the 
interesh of the board and of the state may demand. 

Very truly yours, 
\VADE H. ELLIS, 

Attorney General. 

HEALTH OFFICER- \'ILL\GE- CREATIOX OF OFFICE BY COUX­
CIL-APPOINT:\IEXT TO SA:.\IE BY STATE BOARD OF HEALTH. 

Council of village having village hoard of health may create office of village 
health officer by ordinance abolishing board and creating office; upon failure of 
council to provide for filling such office ~o created, state board of health may 
appoint to same. 

May 10, 1906. 

DR. C. 0. PROBST, Secretary State Board of Jlealtlz, Columbus, Ohio. 

DEAR SIR: -Replying to yours of the 8th in st. I beg to advise you that 
where an ordinance of a village has established a board of health if the village 
desires to abolish the board of health and appoint a health officer, it should be 
done by repealing the ordinance which created the board and appointing a health 
officer; and in villages the appointment of such health officer a hides in the village 
council. ' 

In the event that council passes an ordinance abolishing the board of health and 
also passes ·an ordinance creating a health officer in lieu of such board of health, 
the board of health thus abolished would not continue to serve until a health 
officer was named by the village council, because, upon their failure to create such 
position and name such officer it would devolve upon the State Board of Health 
pursuant to powers contained in Section 187 of the :.\1unicipal Code, to appoint a 
health officer for such village. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

HEALTH OFFICER- VILLAGE-CREATION OF OFFICE BY COUNCIL­
FORMALITIES. 

Ordinance of village council creating office of health officer must be enacted 
with same formalities required for creation of village board of health. 

May 14, 1906. 

Dl!. C. 0. PROBST, Secretary State Board of Health, Columbus, Ohio. 

DEAR Srn:- Replying to yours of the 11th inst. and as supplemental to 
my letter to you on the lOth inst. I would say that in the case mentioned by you 
it is necessary for the village council to pass an ordinance creating the office of 

13 ATTY .GEN 
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health officer with the same formality as would· be required for establishing a 
board of health. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

LIVE STOCK-POWER OF MUNICIPAL BOARD OF HEALTH TO REGU­
LATE KEEPING OF. 

Municipal board of health may provide reasonable regulations prohibiting the 
.keeping of 1ive stock in thickly populated portions of cities or villages. 

May 28, 1906. 

1m. C. 0. PROBST, Secretary State Board of Health, Columbus, Ohio. 

DEAR.SIR:- The keeping of live stock of any character within a thickly popu­
;lated portion of a city or village can be provided ~gainst by a local board of 
:health, if it produces such conditions that are noxious and offensive and such as 
unight properly be defined to be a nuisance. Such conditions are valid subjects 
-of regulation and prohibition to be enforced by local boards of health. 

very truly yours, 
wADE H. ELLIS, 

Attorney General. 

GARBAGE DISPOSAL PLANT- APPROPRIATION OF LAND FOR. 

Municipal corporation may appropriate land for garbage disposal plant. 

June 11, 1906. 

DR. C. 0. PROBST, Secretary State Board of Health, Columbtu, Ohio. 
DEAR SIR: - Replying to yours of the 8th inst., I beg to advise that it is 

within the power of municipal corporations to appropriate, enter upon and hold 
real estate inside or outside the municipal limits of a city or village for the purpose 
of a garbage disposal plant or. farm, pursuant to the provisions of Sections 10 
and 11, and related sections, of the Municipal Code. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

ANTITOXIN-GRATUITOUS DISTRIBUTION OF. 

Municipal board of health may furnish antitoxin gratuitously to indigent per­
sons, at expense of municipality. 

June 19, 1906. 

DR. C. 0. PROBST, Secretary State Board of Health, Columbus, Ohio. 
DEAR SrR:- I beg to acknowledge the receipt of your inquiry of the 14th inst., 

md your request for an opinion upon the following question: 
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Have local boards of health authority to furnish antitoxin gratu­
itously to indigent persons, both for the treatment of those afflicted with 
diphtheria as well as for the prevention of the disease in persons exposed 
thereto? 

163 

The General Assembly of the State of Ohio has conferred upon each mumct­
·pal corporation and township organization of the state, the power to create a board 
of health or health officer, and has vested authority in such boards or officers to 
make orders and regulations of certain general characters hereinafter specifically 
noted. 

The necessity of the creation of such boards or officers, is evidenced by 
-the mandatory character of the legislation relating thereto. (State ex rei. Miller 
v. Massillon, 2 0. C. C. (N. S.) 167). The J?Ower of such boards to enact or 
make orders and regulations is not specifically limited to certain definite suBjects, 
.but the grant of power is made to the boards in the most general language, 
leaving to the boards the adoption of such rules as they "may deem necessary" 
for the accomplishment of the purpose of their creation. 

It is in the following language: 

"Section 2118 R. S. The board of health of any city, village, 
hamlet or township may make such orders and regulations as it may 
deem necessary for its own government, for the public health, the pre­
vention or restriction of disease and the prevention, abatement or sup­
pression of nuisances. All orders and regulations not for the govern­
ment of the board, but intended for the general public, shall be adopted, 
advertised, recorded and certified as are ordinances of cities and vil­
lages; and the record thereof shall be given, in all courts of the state, 
the same force and effect as is given such ordinances ; and in townships 
the posting of such orders and regulations in five conspicuous places 
within the township shall be deemed a sufficient notice thereof." 

This power of ordaining, enacting or makmg rules or regulations is limited by 
the rule that the orders and regulations it adopts must be of such general character 
.as will bring them within the subject conferred, viz: the preservation of the 
public health, and the restriction of disease. They must in some degree tend to 
secure, maintain and preserve the public health. 

The Hamilton common pleas court in the case of Cincinnati v. Allison, 12 
0. D. :376, 379, said upon this subj cct: 

"It may be considered a legal axiom that the preservation of the 
public health is a proper and necessary exercise of the police power 
of the state; that boards of health are appointed as subordinate depart­
ments of the state, charged with the general supervision of the interests 
of the health of the community, and vested with power to make regu­
lations for preventing the spread of disease, and in other ways care for 
the public health. These powers are usually expressly granted by the 
General Assembly but irrespective of any express provision, the preser­
vation of the health and safety of the inhabitants being one of the chief 
ends of local government, the power to pass reasonable regulations to 
effect this, must be allowed an an implied power. In our state, this 
power is granted expressly in Section 2118 R. S. as follows:" (There­
upon the court quotes the foregoing section of the Revised Statutes.) 

In the case of Walton v. City of Toledo, 3 0. C. C. R. (N. S.) pp. 295, 300, 
that court said: 
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"It is needless to say that the powers of the board of health are 
very large. If you read the whole statutes of the State of Ohio on the 
subject you will find that the powers that are given to the various 
boards of health and the laws enacted for the purpose of protecting the 
people of the state from contagious diseases and from the sale of dis­
eased or impure articles, are about as broad as language can make 
them; they extend into every relation of life and the protection of health 
is one of the most important departments that the legislature has to deal 
with, or that the city council has to deal with under the powers conferred 
upon it by the legislature of the state in carrying out the general police 
powers of the state." 

The board of health is made the judge of the proposed agency, and of the­
probability of its tendency to prevent or restrict disease. In view of the data 
submitted by you with your letters there can be no doubt of the efficiency of the­
agency proposed, and that its general use would tend to the prevention and restric­
tion of diphtheria. \Ve might here employ the language of the Supreme Court of 
the United States used in the case of Jacobson v. Mass., 179 U. S., p. 11, in which 
was considered a resolution of the Board of Health of the City of Cambridge, 
which provided for the enforcement of compulsory vaccination. (Page 31.) 

"In view of the methods employed to stamp out the disease of 
smallpox can any one confidently assert that the means provided by the 
state to that end has no real or substantial relation to the protection of. 
the public health and the public safety? Such an assertion would not be 
consistent with the experience of this and other countries whose authori­
ties have dealt with the disease of smallpox." 

Again the code for the government of health boards recognizes the con­
tagious and infectious character of diphtheria and in the enactments for the exer­
cise of their powers in connection therewith expressly provides: 

" * * * and when any contagious or infectious disease shall become 
or threaten to become epidemic in any city, Yillage, hamlet or township, 
and the local authorities shall neglect or refuse to enforce eflicient 
measures for its prevention. t,he State Board of Health, or the secretary 
as its executive officer, on the order of the president of said board, may 
appoint a medical or sanitary officer and such assistants as he may re­
quire. and authorize him to enforce such orders or regulations as said 
board or its executive officer may deem necessary." 

The Supreme Court of Minnesota on the 6th day of June, 1902, in the case­
vf State Y. Zimmerman, 90 N. \V. Rep. 783, in construing health legislation, said~ 

"The legislative grants of power to municipalities, intended to se­
cure the preservation of the public health, and to provide for the enforce­
ment of proper and necessary sanitary regulations to prevent the spread 
of contagious diseases, are, notwithstanding the individual liberty of 
the citizen, is, in a measure, involved, entitled to the broad and liberal 
construction by the courts, in aid of the beneficial purpose of their enact­
ment. A general grant of power in broad and comprehensive terms, to 
do all acts and make all rules and regulations deemed necessary and 
expedient for the preservation of the public health, vests in the authori­
ties to whom is granted power to enforce in cases of emergency, rendering 
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it reasonably necessary in the interests of the public health and for the 
prevention of the spread of smallpox, a regulation requiring children to 
be Yaccinated as a condition to their admission to the public schools." 

165. 

And in the case of Jacobson v. :Massachusetts, supra, the Supreme Court 
<:Jf the l:nited States held, that reasonable regulations are within the police power 
Df the state, and authority to make the same may be delegated to local bodies. 

If the contemplated order or regulation is within the spirit of Section 2118 
R. S., can the expense thereof be provided for as legitimate expenditures of the 
board of health? 

I am of the opinion that the expense thereby created is included within the 
language of Section 2138 R. S., and that the following language, there employed, 
is not limited to periods of epidemic, viz: . 

"And when expenses are incurred by the board of health, under 
the provisions of this chapter, it shall be the duty of council, upon appli­
cation and certificate from the boar<J. of health, to pass the necessary 
appropriation ordinances to pay the expenses so incurred, etc." 

I therefore conclude, that, in the event of the prevalence of diphtheria in a 
given community, if the local board of health duly adopt an order or regulation 
to furnish antitoxin for the treatment of indigent persons afflicted with such 
disease or exposed thereto, the indebtedness thereby created would be a valid 
indebtedness of the municipality or the taxing district, in which the same was thus 
.authorized. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

SEWERAGE SYSTEM- CHANGE IX OUTLET OF- APPROVAL OF 
STATE BOARD OF HEALTH. ~ 

Approval of state board of health neces'iary to proposed change or extension 
of ou!let of municipal sewerage system. 

July 6, 1906. 

DR. C. 0. PROI.ST, Secretary State Board of Hcaltlz, Columbus, Olzio. 

DEAR SIR:- Your letter dated June :29th inquiring whether or not municipal 
authorities may make any change or extension in the outlet of any sewerage 
system now in use, without first obtaining the approval of the State Board of 
Health, is received. 

The several inquiries you submit may be answered together. The latter part 
of Section ( -!09-25) R. S., provides as follows: 

"No city, village, corporation or person shall introduce a public 
water supply or system of sewerage, or change or extend any public 
u.'atcr suPPly or outlet of any system of any sewerage, uow in use,. 
unless the proposed source of such water supply or outlet for such. 
sewerage system shall have been submitted to, and received the approval 
of the State Board of Health." 

The evident intent of the legislature in requmng the approval of the State 
'Board of Health before any change or extension may be made in any system 
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of sewerage now in use is to give to the State Board of Health absolute control:: 
over the outlet of sewerage systems. 

I am, therefore, of the opinion that whatever may be the nature of the change­
in the outlet sought to be made in a sewerage system now in use by any municipality, 
such change may not be made without first obtaining the approval of the State· 
Board of Health as required in the portion of Section (409-25) R. S., as quoted. 
above. 

Very truly yours, 
WADE H. ELLIS, 

Attorney General. 

BONDS-LIMITATION UPON AUTHORITY OF MUNICIPAL CORPORA­
TION TO ISSUE, FOR CONSTRUCTION OF PUBLIC WATER 

SUPPLY. 

Amount of bonded indebtedness incurred by municipal corporation may not,. 
under "Longworth Bond Act," at any time exceed eight per cent. of the total tax 
valuation of all property within such corporation; such limitation applies to indebt­
edness incurred in construction of public water supply and systems of sanitation. 

July 7, 1906. 

DR. C. 0. PROBST, Secretary State Board of Health, Columbus, Ohio. 

DEAR SIR : - Yours of the 29th ult., addressed to this department contains. 
the inquiry as to what amount of bonded indebtedness a municipal corporation may 
incur for the introduction of a public water supply, sewerage system or for puri­
fication plants for either water or sewage. 

The authority to issue the bonds of a municipality for such purposes, is. 
found in Sections 2835, 2835b,. 2836 and 2837 Revised Statutes. 

Consideration of the same evinces the intention of the General Assembly tO· 
.limit the authority of all municipalities in the creation of bonded indebtedness for 
any and all purposes, including those above specified, in any one year to not 
exceed 1% of the total value of all the property of the municipality as listed and· 
assessed for taxation. If the city council deem it necessary in any one fiscal year 
to issue bonds in any amount greater than 1% of the valuation of the property 
as contained on the tax duplicate they shall submit the question of issuing such 
bonds in excess of 1% to a vote of the electors of the municipal corporation, and 
when the vote is taken upon such proposition and is favorable thereto, the aggre­
gate amount of all outstanding and unpaid bonds issued under the authority of 
the act referred to (95 0. L. 318, April 23, 1904), shall not exceed 8% of the 
total value of all the property as listed and assessed for taxation, within such 
municipality. 

Municipalities in this state have, therefore, the authority to create or assume 
an aggregate indebtedness, after a vote thereon by the eledors threof, of Bo/c· 
of such total valuation. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 
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XCISAXCE- ORDER OF HEALTH OFFICER NO EXCUSE FOR. 

Order of village health officer does not excuse from liability for creation of 
nuisance. 

July 9, 19vG. 

DR. C. 0. PROBST, Secretary State Board of Health, Columbus, Ohio. 

DEAR SIR: - Replying to yours of the 6th inst. I beg to say that the fact 
that the owner of a creamery is complying with the orders of the health officer 
of a village by discharging the waste from a creamery into a stream, which dis­
charge is creating a nuisance, does not relieve such owner from liability for 
the damages thereby occasioned; nor does it constitute a defense to an appro­
priate action to abate such nuisance. 

The health officer has no more power to authorize the creation of a nuisance 
than any other officer. (Dillon on :\Iunicipal Corporations, Vol. 1, p. 448.) 

Very truly yours, 
\VADE H. ELLIS. 

Attorney Gc11eral. 

STATE LIBRARIAX -·SALARY OF. 

Salary of officer appointed for indefinite term may be changed at any time· 
effect of failure of legislature to make sufficient appropriation for salary of stat~ 

librarian, same being fixed by law; only amount appropriated may be paid out 
without new appropriation, but claim against state for balance exists in favor 
of officer. 

September 1~. !!lOti. 

HoN. C. B. GALBREATH, Sec'y Board of Library Commissioners, Columbus, Ohio 

DEAK S1K: -Your letter of August ltlth states that an act passed by thr 
last General Assembly fixed the salary of the state librarian at $3,000.00, but 
that only $2,500 was appropriated for its payment. The present librarian was itt 
office at the time the law changing the salary attached to the office, was enacte•" 
You desire my opinion as to what salary may, under the circumstance<, be pai~.-

Xo law prescribes the tLrm of office of the state librarian, and I assume 
that the present incumbent was not appointed for any definite term. The salary 
of an officer appointed for an indefinite term, and subject to removal, may be 
chan::red at any time. 

State v. :\Iassillon, :24 C. C., 249; 
Lexington \'. Renick, 105 Ky., 779. 

The present "tate librarian is therefore entitled to be paid the increased 
salary, if there is any fund out of which such payment may lawfully be made. 

Article II, Section 22 of the constitution provides: 

"No money shall be drawn from the treasury, except in pursu­
apcc of a specific appropriation, made by law; and no appropriation 
>hal! be made for a longer period than two years." 

In the case of State v. :Medbery, 7 0. S., 522, this constitutional provision 
Nas the subject of careful consideration. The court said, page 529: 
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''No claim against the state can be paid, no matter how just or 
how long it may remain due, unless there has been a specific appropria­
tion made by law to meet it.'' 

And again on page 530 : 

''But if the general assembly should authorize liabilities to be in­
curred and make no appropriation to meet them, but let each citizen 
who performed services or furnished materials to carry on the gov­
ernment, hold his claim against the state unpaid, debts to the amount 
of these claims against the state would at once be created, and remain 
debts at the end of the two years and until an appropriation was made 
to meet them, whatever public revenue might be on hand, inasmuch 
as every executive officer is forbidden by the constitution to pay any 
claim unless there has been a specific appropriation for that purpose 
made by law." 

The fact that an appropriation is less than the salary fixed by law does not 
affect the right of an official to the full salary; (John M. Langston v. United 
States, 21 Court of Claims, 1(); Texas v. Steel, 51 Texas, :WU) but the difference 
between the amount of the salary and the amount of the appropriation cannot 
he paid until a new appropriation shall have been made. 

Very truly yours. 
\V AJ)E H. ELLIS. 

Attorney General. 

RECESS APPOIXD.1EXTS- CO:\FIR:\IATIOX BY SEX ATE. 

Effect of failure of senate to confirm appointment by go,·ernor during re­
cess of general assembly to fill vacancy in board of medical registration and 
examination; appointee holds until successor qualified: no vacancy in office be­
cause of such failure to confirm. 

:\farch 23, 1906. 

}OHN K. ScuDDER, M. D., Ohio State Board of jJedical Registration and Exam­
ilzafion, Cincinnati, Ohio. 

DEAR SIR:- In your letter of :\farch :!1st you state that you were appointed 
a member of the Ohio State Board of :\fedical Registration and Examination by 
Governor Herrick in the interim between the present session of the senate and 
the one next preceding it: that your appointment was reported to the present 
session of the senate, which has failed to advise and consent to the appoint­
ment. You inquire whether you continue as a member of the board until Gover-· 
nor Pattison appoints your successor. 

Section 12 of the Revised Statutes 1s as follows: 

''In case of a vacancy in any office filled by appointment of the 
governor, by and with the advice of the senate, occurring by expira­
tion of term. or otherwise, when the senate is in session, the governor 
shall appoint a person to fill such vacancy, and forthwith report such 
appointment to the senate; and when the senate is not in session, and 
no appointment has been made and confirmed, in anticipation of such 
vacancy the governor shall fill the vacancy and report the appointment 
to the next session of the senate; and if the senate advise and consent 
to the sai:ne, the person so appointed shall hold the office for the full 
term; and if the senate do not so advise and consent, a new appoint­
ment shall be made." 
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Governor Herrick was authorized, under this section, to appoint you. The 
term for which you should hold office was uncertain at the time of your appoint­
ment, being dependent, to some extent, upon the subsequent action of the senate. If 
they should confirm the appointment you were to hold office for the full term, 
but upon their failure to ad\·ise and consent the statute provides that a new 
appointment ~hall be made. \\"hen :.uch appointment has been made and con­
firmed by tile senate the appointee takes office and your term is at an end. 

The \\ording of the statute is not clear but it seems to indicate that the 
condition :.nbseqnent which determines your office, is the appointment of a suc­
cessor rather than the failure of the senate to consent to your appointment. The 
failnre to consent is a negative act which makes it the duty of the governor to 
perform the positi\·e act of appointing your successor. The senate is nowhere 
given the summary power of removal. Section l:Za governing the removal of 
appointive officers for inefficiency etc., makes such removal in every case depend­
ent upon the initiative of the governor. Any doubt as to the proper construction 
of Sectinn 1~ is removed by Section 8 of the statutes which is as follows: 

··Any person holding an office or public trust shall continue there­
in until his successor is elected or appointed and qualified. unless it is 
otherwise provided m the constitution or laws." 

Section l:Z contains no provision excepting officers appointed by the governor 
from the operation of the general rule prescribed by Section 8. 

You will therefore continue to discharge the duties of your office until the 
appointment of yonr successor has been made by the governor and confirmed by 
the senate. unless you are remo\·ed in the meantime under the authority of 
Section 12a. 

\'cry tn:ly yours, 
\\' ADE H. ELLIS. 

Atton1cy Gcucral. 

MEDICAL REGISTRA TIOX ACT. 

Per,;ons not having obtained certificate prior to July 1. !!IIIII, mu,t comply 
with Section 1403c R. S. 

July :Z1, J!lllti. 

DR. GEOI<c;E H. :'lfATSO]I.', State Board of J/cdica/ l<c)!.istmtioll a11d Exallliilalion, 
Columbus, Olzio. 

DE.\R Sm:- I have your fa\'Or of July· lli, regarding the application of 
Dr. :\lara Wingate of the Ohio State Board of :\fedical Registration and Exam­
ination for a certificate permitting her to practice medicine in the ,;tate of Ohio. 
I note that you 'ay that Dr. \Vin~ate m'lilerl an application for regi.;tration to 
a member of the Hoard in June l!JOIJ, and that, because of the alhence of the 
member from his usual place of residence the letter failed to reach him, and 
was not pre,ented to the Board for consideration until after July l. 1!100. I 
note also that the application is based upon a diploma from the Cln·cland l.:ni­
versity of :\fedicine and Surgery, confl·rred :\farch 2:l, JS!Jti, and that the appli­
cation i, in all respects regular, and if properly presented to the Board would 
entitle the applicant to registration under the act of JK91i. 
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The registration act, R. S., Section 4403c provides : 

"All persons authorized and entitled pri;r to July 1, 1900, to 
practice medicine, surgery or midwifery in the state of Ohio, under 
and by virtue of the provisions of an act entitled, 'An act to regulate 
the practice of medicine in the state of Ohio,' passed February 27, 
1896, to which this act is amendatory may engage in such practice, 
and shall be subject to the law regulating the same; and all other 
persons desiring to engage in such practice in this state, shall * * * 
submit ·to the examination hereinafter provided." 

A subsequent provision of the same section is as follows: 

"Provided that nothing contained in this section shall be con­
strued to compel any person holding or obtaillillg, prior to July 1, 
1900, a certificate of the board, under the act to which this act is 
amendatory, entitling such person to practice medicine or surgery 111 

this state." 

It is clear that the last proviso above quoted cannot apply in this case, 
because Dr. Wingate neither held nor obtained a certificate prior· to July 1, 1900. 
The question which then arises is: Was Dr. Wingate authorized and entitled to 
practice medicine in this state prior to July 1, 1900? 

The pertinent provisions of the act of 1896 are as follows : 

"No person shall practice medicine, surgery or midwifery, in any 
of its branches, in this state, without first complying with the require­
ments of this act. If a graduate in medicine or surgery, he shall * 
* * present his diploma to the state board of medical registration 
and examination for verification. * * * If the board shall find the 
diploma to be genuine, etc. * * * the board shall issue its certi­
ficate to that effect * * * which, when left with the probate judge 
for record as hereinafter required, shall be conclusive evidence that its 
owner IS entitled to practice medicine or surgery in ·this state." 

It seems clear that, to be "authorized and entitled to practice medicine,'" 
the applicant must not only have filed his application, but he must have received 
his certificate. It is the decision of the Board, and its action in the matter which 
authorizes the applicant to practice, not the act of the applicant in presenting 
his credentials ; for if that were the case, the issuance of- the certificate would 
be of no moment whatever. Accordingly, since Dr. Wingate, not having obtained 
a certificate of registration from the Board prior to July 1, 1900, was not, prior 
to that time, "authorized and entitled to practice medicine" under the act of 
1896, she is amenable to the provisions of the act of 1900, and the Board is 
without authority to issue a certificate to her, under the act of 1896. 

The fact that Dr. \Vingate's application, if it had reached the Board iri 
time, would have entitled her to a certificate, and that its failure to reach the 
Board was due to no fault of hers, does not affect the legal aspect of the case. 

Very tn!ly yours, 
\VADE H. ELLIS, 

Attorney General. 
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STATE BOARD OF PHAR::\IACY- EXA~IINATION OF APPLICANTS 
REGISTERED IN OTHER STATES. 

State board of pharmacy may reqt •re examin·ltion from applicant seeking 
registration on certificate obtained in a;H•ther stat·~. 

:May 8, 1906. 

HoN. \VM. R. OGIER, Secretary State BM•d of l'h<!rmacy, Columbtts, Ohio. 

DEAR SIR:- Your letter of May 4th ask; the following questions as to the 
authority of the State Board of Pharmacy umkr paragraph 2, section 4409, R. S., 
as amended April 2, 1906: 

1st. Is it mandatory or optional with the board to register phar­
macists without examination who are registered in other states? 

2nd. What authority is to determine the standard of qualifica­
tion and requirement as to competency in another state? 

3rd. May this board make the following ruling: "No applica­
tion for registration as pharmacist in this state will be considered 
from any person seeking registration on a certificate obtained in any 
other state, when such person has failed in his examination before this 
board, within the period of one year preceding the date of his appli­
cation for registration from another state." 

Whether pharmacists who are regularly registered as such under the laws 
of other states, as set forth in Section 44ul:l, shall be registered without examina­
tion by the board of pharmacy of this state, is left to the discretion of the 
board. The statute is permissive, not mandatory. 

The board, itself, should determine by an examination of the statutes of 
other states whether the standards of qualification and requirements as to com­
petency of such states are as thorough as those established by the board of 
pharmacy of this state. 

In my opinion the board may make the ruling set forth in your third 
question. 

Very trnly your;;, 
\\'.\DE H. ELLIS . 

.4 ttorney General. 

BJNDIXG OF PUBLIC DOCU:MENTS- RE-LETTING OF UNCOM­
PLETED COXTRACT FOR 

Contract for binding public documents first let to the Ohio Institution for 
the Deaf ami Dumb, and by it uncompleted may be re-let without advertisement 
or competitive bidding. 

October 1, 1906. 

To the llouorablc, the Commissio11crs of Public Printhz~. Col1tmbus, Ohio. 

GENTLEMEN:- You have submitted to me the question whether the binding 
of certain executive reports delivered for that purpose to the printit~ department 
of the institution for the deaf and dumb, and not completed within a proper 
and reasonable time because of the pressure of other work and lack of necessary 
facilities, can be let by contract, without advertisement and without competitive 
bidding, to private firms or individuals. 
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Section :! of Article A\- ui .l:L· ccnstitution of Ohio provides that all print­
ing for the general assemL.y , •' ], •t any executive or other department of the 
state shall be kt on contra., \·' ,"· :)West responsible bidder in a manner to be 
provided by law. Sections :ll~'- l:!n and 3:!1 R. S. and other related sections, 
provide that all printing c nt r;;. ·_;, ,Jtall be let by the commissioners of public 
printing after advertisemen anu t" the lowest responsible bidder. Section 330 
declares that the necessar) :nndin~ ior the state shall be provided for by the 
commissioners of public p~·mting in such manner as they deem best and upon 
such terms as would be mo-t adv;u;tageous to the state for periods not exceeding 
one year; but that before an• a wan! of contract is made the contractors must 
execute a bond in the sum <>i :;:.·,.""" ior the faithful performance of the contract. 
Section 328 provides that ii i11r '"1Y cause the successful bidder on a printing 
contract fails to execute his contract with reasonable promptness the commissioner 
of public printing may enter into a contract with some other person, having 
regard to the lowLst price; and further tlnt if there is unfairness or fraud in 
the bids they ma)' rc-advcrtise and re-let the contract, and in the meantime 
they may provide for the printing upon such terms and in such manner as they 
deem most advantageous for the state. This section expressly declares that these 
provisions are in all respects applicable to the letting and re-letting of· contracts 
for binding. 

Section 340 R. S. declares that any printing or binding required to be done 
by the state not expressly embraced in the chapter on this subject shall never­
theless be controlled by the provisions of this chapter ·and the commissioners of 
public printing may advertise for proposals thereon. 

Section 663 of the Revised Statutes provides that the book binding of the 
state shall be done as far as practicable at the Institution for the Deaf and Dumb. 

Reading all these constitutional and statutory provisions together I am of 
the opinion that the word ''printing'' includes binding in so far as competitive 
bidding is necessary to the letting of contracts: and that the policy of ti1e state . 
is to require both binding and printing contracts to be so let after advertisement 
and to the lowest responsible bidder. -

It seems clear, however. that while original contracts either for printing 
or binding ought, under our constitution and statutes, to be let to the lowest 
responsible bidder after public advertising, yet since upon failnre or default of 
the contractor upon a printing contract the commissioners of public printing 
are authorized to get the work done in such emergency without competitive 
bidding, so where reports or pamphlets have been delivered to the bindery of 
the State Institution for the Deaf and Dumb \~ith the expectation in good faith 
that the work would be done there, and for any cause it is not possible or prac­
ticable to complete the work at that institution, the balance of such binding so 
uncompleted may be by the commissioners of public printing let by contract 
upon the best terms procurable but without competitive bidding, if the time 
within which such work ·ought reasonably to be done shall not justify the delay 
required by a,dvertising for proposals. 

In any event I am of the opinion that such hids should be invited as can 
be procured without advertisement and the work should he let to the fi(m or 
individual offering to do it in the mo,;t acceotahle manner for the lowest price. 

\'cry truly yours, 
\\'.\OE H. ELLIS. 

Attor11cy Gc11eral. 
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. 
RAILROADS- HO"CRS OF REST OF DIPLOYES. 

Provision of section (3365-14) R. S., as to hours of rest of railroad em­
ployes, constitutional. 

September 17, 1906. 

The Railroad Commissio11 of Ohio, Columbus, Ohio. 

GEXTLE:\IEX:- I have your inquiry requesting an opinion upon Section (;3365-
14) of the Revised Statutes. This section reads as follows: 

·'Any company operating a railroad over thirty miles m length, in 
whole or in part within the state, shall 110t permit or require any con­
ductor, engineer, fireman, brakeman· or any trainman on any train, or 
any telegraph operator who has worked in his respective capacity for 
fifteen consecutive hours, to again be required to go on duty or per­
form any work until he has had at least eight hours' rest, except in 
cases of detention caused by accident, unavoidable or otherwise. T C)l 

hours shall constitute a day's work, and for every hour that any con­
ductor, engineer, fireman, brakeman or any trainman, or any telegraph 
operator of any company who works under the direction of a superior, 
or at the request of the company, (works, he) shall be paid for such 
extra services in addition to his per diem." 

In the case of the \Vheeling Bridge and Terminal Railway Co. v. Gilmore 
(8 C. C., 658), this section was under consideration, and so much of it as is 
embodied in the last sentence of the section was held to be unconstitutional. 
An examination of the section discloses its purpose to be two-fold. 

First, it seeks to regulate the number of hours' rest which certain railroad 
employes must have after fifteen consecutive hours of service. This is manifestly 
the proper ant! reasonable regulation for the protection of the lives and property 
of those dependant upon the physical ability of railroad employes to perform 
their dutib. The remaining sentence of the section sought to regulate the con­
tractual relations existing between the employe and the company and to provide 
for his compensation regardless of his contract. This last part of the section, 
and only this part, was held unconstitutional in the case cited. \Vhile the court 
did not. have under consideration the first part of the section it must have 
recognized that that part of the section was within the provisions of the con­
stitution. I quote from the body of the opinion: 

"\\'hile corporations, like the plaintiff in error, have public duties 
to perform that the state may regulate by proper laws, and over whose 
business it may exercise such control as lies within the police power of 
the state, such, for instance, as is contained in the first sentence of 
Section 1 of the act in question, yet beyond this the state cannot in­
terfere with the dealing and contracts of such companies with their 
employes who are sui juris, any farther than it lawfully can with those 
of other employers of labor." 

' I advise you therefore that the first provision of this section has not been· 
held unconstitutional and that your commission should proceed upon the theory 
that the first sentence of this section is a valid and subsisting law. 

Very truly yours, 
\VAD£ H. ELL!S, 

A ftonzey Ger~eral. 
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CAR SERVICE- CHARGE FOR LESS THAN TEN DAYS'. 

Railroad company may charge for use of entire car for less period than 
ten days, provided such charge is not unreasonable; remedy of shipper for unjust 
and unreasonable charge. 

September 18, 1906. 

Railroad Commission of Ohi~, Columbus, Ohio. 

GENTLEMEN:- I have your inquiry as to whether Section 3227 of the Re­
vised Statutes prohibits railroad companies from charging car service until after 
the expiration of ten days. 

This section is in pari materia with Section 3221, and relates only to such 
consignments of freight as are covered by Section 3221. This latter section only 
relates to "the receipt of any property in their ware-house, depot, station, store 
or other place of deposit or doing business," and in my opinion, relates only to 
freight in less than car load lots. 

In my opinion, therefore, Section 3227 does not prevent the railroad com­
pany from charging for the use of an entire car even though for a less period 
than ten days. I suggest, however, that in a proper case relief might be secured 
for a shipper having just complaint under the provisions of Section 14 of the 
railroad commission act, 98 0. L., 350. 

Very truly yours, 
wADE H. ELLIS, 

Attorney Ge11eral. 

CASH FARE-MAY NOT EXCEED LEGAL RATE. 

Railroad company may not exact sum in addition to legal rate with privilege 
of refunder from passengers failing to purchase tickets. 

September 24, 1906. 

The Railroad Commission of Ohio, Columbus, Ohio. 
GENTLEMEN:- It appears from your inquiry that one or more railroad 

companies in the state of Ohio have adopted and are enforcing the rule that 
where a passenger fails to provide himself with a ticket, the conductor of the 
train shall collect the regular fare prescribed by law, 98 0. L. 4, and an additional 
sum of ten cents .and for said sum of ten cents issue a refunder for that sum 
redeemable at any ticket office of the company within thirty days. The propriety 
of reasonable regulations to induce the purchase of tickets by prospective passen­
gers cannot be disputed, but the question raised by you is whet1ter such rule is 
within the statute recited dimiting fares to two cents per mile. 

An early i:ase (1876) upon a similar question, is Baltimore R. R. v. Boone, 
45 Md., 344. In this case a railroad was authorized to charge for certain trans­
portation, the sum of eleven cents and no more. To induce the purchase of· 
tickets, the railroad company required the passenger paying cash fare to pay· 
twelve cents and to rcceiye a "drawback" slip for one cent redeemable at the 
company's office. In considering this regulation, the court held:· 

"That the company has no right to claim from him more than 
eleven cents, that is to say six cents for the fraction of a mile beyond 
the city limits, and five cents for the route over its road in the city." 

"T ~ 
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"That whilst the company might provide for any reasonable "draw­
back". for its own security, it must be in the face of the law which gave 
it no authority to receive more than eleven cents. Below that limit, as 
a maximum, it could exercise its own discretion as to the amount of 
fare or any discount on the same." 

175 

Some years later (1890) a similar question arose in the supreme court of 
Pennsylvania. That court, apparently without examining the ~Iaryland case, took 
an exactly contrary v1ew. The syllabus is as follows: 

"A railroad company has power to make reasonable regulations, 
not only as to the amount of passenger fares, but also as to the time, 
place and mode of their payment; this includes the right to refuse to 
carry without the previous procurement of a ticket, or to charge a 
higher rate of fare to passengers without tickets, provided a reasonable 
opportunity to procure them before entering the train has been afforded. 

"A fortiori, a regulation requiring the payment of passengers neg­
lecting to procure tickets of ten cents in addition to the regulation 
fare to be refunded on presentation at the ticket office of a check there­
for, is valid, being neither unreasonable, oppressive, nor needlessly in­
convenient to the traveler. 

"Nor does a provision in such a regulation that it shall not be 
enforced as to passengers getting on trains at stations where no tickets 
are on sale, or when the presence of a large crowd upon a train renders 
it impossible for the conductor to collect the fares and tickets, if he 
takes time to issue such receipts to passengers without tickets, render 
the regulation unreasonable as not being general, fair and impartial. 

"The additional sum so to be paid by the passenger and after­
wards refunded to him, is not a charge for transportation, within the 
meaning of a provision in the company's charter limiting such charges 
to a certain rate per mile; wherefore, the fact that the fare and such 
additional sum may exceed the authorized maximum charge for trans­
portation, does not constitute a violation of the charter." 

Reese v. Pennsylvania Ry. Co., 131 Pa. St. !:2:2. 

The question again arose (l!JU:2) in \\' eber v. Southern Ry. Co., ti.J S. C., 
356. The third paragraph of the syllabus by a majority of the court reads: 

"Railroad companies have no right to charge a pass~nger who does 
not buy tickets when opportunity is given, excess fare and giv~ rebate 
checks therefor, between points within this state." 

In the following year a majority of the same court, in Fullmer v. Southern 
Ry. Co., 67 S. C., 26::!, followed the last mentioned case, and expres<ed it~elf 

as follows: 

"The railroad companies of this state have no right to demand 
and collect of passengers boarding traing without tickets an excess fare 
of twenty-five cents over maximum rate fixed by statute, where such 
passengers have an opportunity to purchase tickets at regular ticket 
offices before boarding trains." 

\Vhile the syllabus quoted does not disclose the fact, the amount of "excess 
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fare" charged was to be repaid to the passengers within twenty days upon 
demand. 

Our own supreme court said: 

"A railroad company may charge a higher price for carrying pas­
sengers when the fare is paid on the train than it does at its ticket 
offices, provided the p-rice thus charged is reasonable and the fare charged 
on the train does not exceed the maximum allowed by la,w." 

Railroad Co. v. Skillman, 39 0. S., 444. 

This rule as expressed by the supreme court of this state rs not necessarily 
in conflict with any of the decisions cited from other states. The Pennsylvania 
case rests upon the proposition that the temporary collection. of excess fare is 
not a ch~rge, the langu~ge of the court defining "charge" being as follows: 

"The essence of the meaning is that it is something required, 
exacted, or taken from the travelers as compensation for the service 
rendered, and, of course, something taken permanently,- not taken 
temporarily, and returned. The purpose of the restriction in the charter 
is the regulation of the amount of fares, not of the mode of collection; 
the protection of the traveler from excessive demands, not interference 
with the time, place, or mode of payment. These are mere administra­
tive details, which depend on varying circumstances, and are therefore 
left to the ordinary course of business management. Vve fail to see 
anything in the present regulation which can properly be treated as an 
excessive charge, within the prohibition of the charter." 

Commenting on this view of the Pennsylvania court, a majority of the 
supreme court of South Carolina well say: 

"The reasoning of the court in the case last mentioned is fallacious 
in making the price, or something required, exacted or taken from the 
traveler, to depend upon the fact that it is taken permanently, not 
temporarily and returned. In order to show that this is not the cor­
rect test. it is only necessary to say that if the rebate check had .pro­
vided that the excess fare should be refunded after a certain number 
of days, months or years, it wot,ld at once appear that the railroad 
company had received more than three cents per mile for every mile 
traveled. as the use of the money is a valuable consideration. If the 
railroad company had adopted a rule that a passenger s'·ould not be 
permitted to board its train or check his baggage until he exhibited a 
ticket, it might well he contended that this was a mere regulatipn; 
but not so. when the passenger is required to pay more money for his 
transportation than is permitted by the statute. even though under ce_r­
tain circumstances he may have the excess charges refunded to him." 

Fullmer v. Railway Co., 67 S. C. 269. 

This view of the law seems to me to be sound. The one consideration 
required of a railro~.d passenger in Ohio on distances of more than five miles, 
is that he pay two cents per mile. This consideration is appreciably increased 
when, in addition to such payment he is required to secure a receipt for an 
excess payment, preserve the same, take it to an agent of the company within 
a short time and secure tJ-.e refunder, accomplishing after all this, only what the­
law gives him originally, to-wit, transportation for two cents per mile. 
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Both upon the weight of authority, therefore, and upon what I consider 
the sounder reasoning, I am of the opinion that a railro.: -~ c:::mpany has not tht 
power to enforce the regulation outlined in your comn:::·::c ;:vn. 

Very truly yours, 
\YAoE H. u.:.:o . 

.rlttc~r·:.-1• General. 

BILL OF LADING- AUTHORITY OF RAILROAD C0:\1:\HSSIOX AS TO. 

Railroad commission may determine proper conditions which may be imposed 
by bilJ of lading issued by railroad company for transportation of freight wholJy 
within state; railroad company entitled to notice and hearing. 

October 27, 1906. 

To the Railroad Commission of Ohio, Columbus, Ohio. 

GENTLEMEN :-I have yours of October 24, 1906, advising me that shippers 
on certain railroads in this State complain that bilJs of lading issued hy these 
railroads "are unreasonable and unfair in that they seek to limit unduly the 
liability or responsibility_ of carriers." You inquire whether it is within the 
province of your commission to "determine and specify by order to the carriers 
of Ohio what conditions a bilJ of lading may bear, when issued, as a receipt for 
freight to be transported wholJy within the State of Ohio, also whether or not 
such authority should be exercised by the making of a general rule to carriers 
within this State and whether or not a hearing should first be had so that the 
carriers might be given an opportunity to be heard. 

Section 14 of the act creating your commission, 98 0. L. 3:JO, provides that 
whenever upon an investigation made your commission shalJ find any regulation 
or practice whatsoever affecting the transportation of persons or property or any 
service in ,connection therewith unreasonable it shalJ determine and by order fix 
a reasonable regulation, practice or service to be observed and folJowed in the 
future. 

In my opinion this section applies to a case where a railroad issues such· 
bilJs of lading as those described in your communjcation. I advise you further 
that in consideration of such complaint the provisions of section 12 of the railroad 
commission act tdating to the notice required to be given to the railroad com­
pany govern, it 'must folJow, therefore, that each company complained of has 
a right to be heard after such due notice as the law· contemplates and that 
the commission cannot ex parte issue a general order or rule governing all 
the railroad companies affected. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

14 ATTY GEN 
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(To Officers of the Various State Institutions.) 

VEHICLE TAX-~IUNICIPAL-PROPERTY OF STATE NOT 
SUBJECT' TO. 

Property of state of Ohio not subject to vehicle tax imposed by municipal 
corporation. 

October 1st, 1906 .• 

MR. CHARLES FLUliiERFELT, Ohio School for the Bli11d, Columbus, Ohio. 

DEAR SrR:- In my opinion the city of Columbus is without power to asse~s 
and collect a vehicle tax upon carriages owned by the state of Ohio. The ordi­
nance imposing a vehicle tax is under authority of section 7, sub-section 9 of the 
municipal code, authorizing municipalities to license and regulate the use of the 
streets by persons who use vehicles or solicit or transact business thereon. 

Of course the power of a municipal corporation to impose .a vehicle tax 
proceeds from the state itself. There . is no doubt of the power -of the state to 
authorize its own officers or its municipal corporations or other instrumentalities 
of its creation to impose a tax upon its property or prescribe conditions upon 
which it may be used. In order to do this, however, express provisions to that 
end must be enacted. 

"The state is not bound by the terms of a general statute, unless 
it be so expressly enacted." State of Ohio v. Board of Public Works, 
36 0. S. 409. 

In commenting upon this principle, the supreme court said in State v. Rail­
way Company, 37 0. S. 176, 

"This rule is of special force where any of the prerogatives, rights, 
or interests of the state are sought to be divested. * * * The prin­
ciple is well established, and is indispensible to the authority of the 
public right. The general business of the legislative power is to estab­
lish iaws for indiviJuals, not for the state." 

"The stai:e can, no doubt, through its legislature. subject itself to 
the provisions of a general law, but it must be by express enactment." 
State v. Cappeller, 39 0. S., 213. 

That the state has not subjected itself to the provisions of any ordinance 
enacted pursuant to the authority conferred by the statute mentioned, it is only 
necessary to refer to ~he several appropriation bills passed by the general assembly. 
In none of these does it appear that any funds have been set apart for this pur­
pose, and the trustees of your institution have no power to pay any license 
imposed upon the use of vehicles owned by the state. Inasmuch as the state 
has lawfully furnished vehicles and provided for their use and has not pro­
vided for the payment. of any license for such use, it seems clear that the generl\1 
assembly relied upon the general rule above stated, that is, that in the absence 
of an express provision, the state does not subject itself to a general law. 
Inasmuch as no funds have been appropriated out of which you can pay the 
license fee mentioned, you are without authority so to do; and inasmuch as the 
general assembly has not expressly provided that the state is bound by the 
terms of the statute mentioned, there is no obligation upon the part of the state 
to pay such license fees out of future appropriations. 

I am of the opinion, therefore, that vehicles owned by the state ~re not 
subject to any ordinance passed pursuant to section 7 of the municipal code. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 
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BOYS IXDUSTRIAL S~HOOL- CO:\IPEXSATIOX OF OFFICER FOR 
CONVEYING YOUTH TO. 

Officer conveying youth to boys' industrial school entitled to actual expense 
.and mileage of five cents per mile by way of compensation. 

June 1st, 1906. 

HaN. C. B. ADA:IIS, Supt. Boys' hzdustrial School, Lancaster, Ohio. 

DEAR SIR: -Your letter of recent date relative to the compensation and 
expenses allowed officers for conveying a youth to the Boys' Industrial School, 
is received. 

In reply I beg leave to say that section 759, as amended 97 0. L., 319, pro­
vides that: 

"The expenses incurred in the transportation of a youth to the 
Boys' Industrial School, shall be paid by the county from which he is 
committed, to the officer delivering him, upon the presentation of his 
sworn statement of accounts of such expense, and such oflicer shall 
receive as compensation, five cents per mile each way from his home to 
the Boys' Industrial School by the nearest route." 

This section, as amended, provides first, for the payment of the expenses in­
-curred in the transportation of a youth to the Boys' Industrial School, and second, 
the compe11sation to the officer conveying him. The expenses are to be those 
actually incurred in ·the transportation, while the compensation is fixed at five 
-cents per mile each way. The officer is therefore entitled to receive payment 
out of the county treasury for the actual expenses incurred in transporting the 
youth to the Boys' Industrial School, and also mileage at the rate of five cents 
.a mile each way. 

Very truly yours, 
WADE H. ELLIS, 

Attorney General. 

OHIO INSTITUTIOX FOR THE EDUCATION OF THE DEAF AND 
DUMB- EXPENSE OF PUPIL. 

Expense of oculist for treatmezit of pupil charged to pupil or to county 
from which he came. 

January 22d, 1906. 

HaN. J. \V. JoNES, Stt/>f., Ohio Institution for the Educatio11 of Deaf, etc., 
Columbus, Ohio. 

DEAR SIR:- In answer to yours of January 9th, I beg to say that. in 
my opinion the expense for the special work of an oculist for treatment of a 
pupil in the Ohio institution for the education of the deaf and dumb, is such 
an incidental expeqse as is provided for under Sections 631 and 632 of the 
Revised Statutes and should be charged to the pupil or to the county from 
which he comes. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 
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PUBLIC BUILDINGS- CONTRACTORS' BOND. 

Bond submitted with bid for contract for construction of public building: 
should cover obligation of contract when entered into, as well as obligation t()· 
enter into contract in accordance with bid; certified check may not be accepted. 
in lieu of bond. 

December 21, 1906. 

To the Board of Trustees of the Ohio Institution for the Education of the Deaf 
and Dumb, Columbus, Ohio. 

GENTLEMEN:- Under date of December 19th, I received a communication 
from Mr. C. E. Richards, of the firm of Richards, McCarty & Bulford, Architects,. 
submitting the following inquiries: 

1. In advertising for letting of a state building, what percentage 
of the proposal should the bond called for in this advertisement equal? 

2. Is it legal to require a certified check to be submitted with the 
bid in lieu of the bond? 

3. Should the bond submitted with the bid be a 'permanent bond 
or just temporary bond to be taken up and a new bond executed if con­
tract is entered into? 

Section 202 and succeeding sections of the Revised Statutes only authorize·· 
the Attorney General to advise State officers, heads of State departments, members. 
of the General Assembly and prosecuting attorneys in matters in which the State· 
is either a party or directly interested. I regret that by reason of this limita­
tion I am unable to advise Mr. Richards in this matter. I presume, however,. 
the information req nested in ::\Ir. Richards' letter is on your behalf and I therefore 
address this communication to you. 

In answer to the first inquiry I beg leave to say Section 785 of the Revised. 
Statutes which fixes the conditions for the awarding of contracts for public build­
ings, provides that 

" * * * no proposals shall be considered unless accompanied 
by a bond of the proposer, with sufficient sureties, conditioned that if 
the proposal be accepted, the party proposing will enter into a proper 
contract, and faithfully perform his or their contract or contracts, in 
accordance with said proposal, and the plan or plans, specifications,. and 
descriptions, which are made a part of such contract or contracts:" 

Nothing is said in the above provision as to the amount of the bond. It· 
is a general custom, however, in the letting of contracts for public buildings 
under this section to require the bond to be 50% of the bid submitted. 

Second. Certified checks should neither be required nor accepted in lie\1 
of the bond authorized in the provision above quoted. 

Third. The bond required to accompany the bid or bids of the proposer­
under the provision of Section 785 as above quoted, must contain the conditionz 

" * * * that if the proposal be accepted, the party proposing 
will enter into proper contract, and faithfully perform his or their con­
tract or contracts in accordance with said proposal, and the plan or 
plans, specifications, and descriptions, which are made a part of such 
contract or contracts :" 
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The bond is therefore a permanent bond and no other bond is required from 
1rhe contractor should his bid or proposal be accepted. 

Very truly yours, 
\\' ADE H. ELLIS, 

Attomey General. 

OHIO HOSPITAL FOR EPILEPTICS- RECORDS OF. 

Records of the Ohio hospital for epileptics are open for inspection by citi­
zens of the state. 

April 26, 1906. 

DR. W. H. PRITCHARD, Superi11tendent, Ohio Hospital for Epileptics, Gallipolis, 
Ohio. 

DEAR SIR:- I have yours of April 23, 1906, requesting my opinion upon 
the right of a citizen of this state to a list of the patients committed to the insti­
tution of which you are superintendent. 

I find no statute specifically requiring the keeping of such a record as the 
-correspondence submitted to me would indicate is kept, but whatever records are 
kept for the institution are comprised within Section 60n of the Revised Stat­
.utes which reads as follows: 

''All books, papers, vouchers, and contracts, pertaining to any 
of the benevolent institutions of the state, are the property of the state, 
and shall b~ carefully preserved." 

There appears to be no provision requmng or authorizing the custodian of 
·these papers to make copies thereof and, in my opinion, you have no such duty. 

The right of any citizen, however, to inspect the records is a different propo­
Sition. The records belong to the state and there appears no reasqn sufficient in 
1aw for not treating these records for the purposes of inspection as other records 
.are treated. It has been held in this state that: 

"Public records are the people's records The official,; m whose 
custody they happen to be are mere trustees for the people, any one 
of whom may inspect such records at any time, subject only to the limi­
tations that such inspection does not endanger the safety of the record, 
or reasonably interfere with the discharge of the duties of the officer 
having custody of the same." 

\V ells v. Lewis. 12 0. D. 171. 

The suggestion that improper motives may inspire one seeking to exercise 
-this right does not affect the question. Where the right exists the motive can­
not be inquired into. Cincinnati Volksblatt Co., v. Hoffmeister, 62 0. S., 189. 
I advise therefore that you permit any one desiring so to do to inspect any of 
the records of your institution under such regulations as you may find necessary 
to adopt to protect the same and at such times as will not unreasonably interfere 
·with the official use thereof. 

Very truly yours, 
WADE H. ELLIS. 

Attorney General. 
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RECESS APPOINTMENTS-CONFIRMATION BY SEN ATE. 

Effect of failure of senate to confirm appointment by governor during recess. 
of general assembly to fill vacancy in board of managers of Ohio Agricultural 
experiment station; appointee holds until successor qualified; no vacancy in 
office because of such failure to confirm. 

March 31st, 1906. 

HaN. CHARLES E. THORNE, Ohio Agricultural Experiment Station, Wooster, Ohio. 

DEAR Sm:- Your letter of March 29th, containing an inquiry as to the effect. 
of the failure of the senate to confirm certain recess appointments by Governor 
Herrick, is before me. l assume that these appointments were made to fill 
vancancies in the offices. 

Section 12 of the Revised Statutes is as follows: 

"In case of a vacancy in any office filled by appointment of the gov­
ernor, by and with the advice of the senate, occurring by expiration of 
term or otherwise, when the senate is in session, the governor shall 
appoint a person to fill such vacancy, and forthwith report such appoint­
ment to the senate; and when the senate is not in session, and no ap­
pointment has been made and confirmed, in anticipation of such vacancy 
the governor shall fill the vacancy and report the appointment to the next 
session of the senate; and if the senate advise and consent to the same, 
the person so appointed shall hold the office for the full term; and if 
the senate do not so advise and consent, a new appointment shall be 
made." 

GoYernor Herrick was authorized under this section to make appointments 
to fill vacancies. The term for which the appointees should hold offi<:e was un­
certain at the time of appointment, being dependent, so some extent, upon the 
subsequent action of the senate.· If they should confirm the appointment, the 
appointees would hold office for the full term, but upon their failure to advise 
and consent, the statute provides that a new appointment shall be made. When 
such appointment has been made and confirmed by the senate, the new appointee 
takes office and the term of the appointees who were not confirmed by the senate 
thereupon ends. 

The wording of the statute is not clear but it seems to indicate that the 
condition subsequent which determines the office, is the appointment of a successor 
rather than the failure of the senate to consent to an appointment. The failure 
to consent is a negative act which makes it the duty of the governor to perform 
the positive act of appointing a successor. The senate is nowhere given the 
summary power of removal. Section 12a governing the removal of appointive 
officers for inefficiency, etc., makes such removal in every case dependent upon the 
initiative of the governor. Any doubt as to the proper construction of Section 
12 is removed by Section 8 of the statutes which is as follows: 

"Any person. holding an office or public trust shall continue 
therein until his successor is elected or appointed and qualified, unless 
it is otherwise provided in the constitution or Jaws." 

Section 12 contains no provision exc~pting officers appointed by the gov­
ernor from the operation of the general rule prescribed by section 8. 

Section 12 quoted above refers to vacancies in any office filled by apopint-
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ment of the go\·ernor by and with the advice and consent of the senate. The 
constitution, Article VII, Section 3, expressly provides that the governor may fill 
vacancies that may occur in certain of such offices until a successor to his ap­
pointee shall be "confirmed and qualified." The legislature would therefore, be 
without power to provide that the term of appointees to the offices referred to 
in Section 3 should cease on failure of the senate to confirm. By construing Sec­
tion 12 to mean that the term of the appointee ceases when a new appointment 
has been made and confirmed, the statute is brought into harmony with the con­
stitutional provision and may operate equally on all appointive offices. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. · 

OHIO AGRICGLTURAL EXPERD.IEXT STATION -LOSS OF FUNDS 
OF, BY FAILL'RE OF BANK. 

Powers and duties of. board of managers of Ohio agricultural experiment 
station regarding liquidation of obligations created by failure of bank containing 
funds of board. 

August 1st, 1906. 

HoN. C. E. THORXE, Director of Ohio Agricultural Experiment Statio11, IVooster, 
Ohio. 

DEAR SIR: -In response to your letter of July ::lOth, 1906, l beg to answer 
your several inquiries as follows: 

1. There can be no question that it is the duty of your board to pay to the 
holders of your check:: the proportionate amount received on account thereof from 
the receiver of the bank. 

:2. Inasmuch as the payees of the checks received such checks on July Gth, 
1904, and on August 31st, 1904, and inasmuch as the bank did not close its doors 
until Xonmber :!:ld, 1904, there is no legal or moral obligation upon the board 
to pay any further sum to the payees of such checks than that paid by the bank. 
An unreasonable time had elapsed between the receipt of the checks and the 
closing of the bank doors so that the money represented by checks on November 
:!:lo. l !Ill!, should properly be considered as the deposit of the payees of the check 
rather than the deposit of the experiment station. 

:1. I know nf no reason why the national law deposit, or so much thereof 
a> moy hC' lacking hy virtue of the failure of the bank, cannot be made good by 
the proceeds of .. ate of farm products. 

I \Yithout an opportunity to examine the bond of the surety company I 
am indincd to the opinion that the surety company has only bound itself to pay 
in case the bursar of the experiment station improperly pays out or converts to 
his own u'<e thl· funds of the station. The bond of the surety company shoulrl not 
be accl'pted unle>s such hond expressly prm·ides fnr the deposit of the funds of 
the "tation in Cl'rtain specified banks. 

Very truly yours, 
\VADE H. ELLIS, 

A ttnrney Gc11cral. 
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OHIO AGRICULTURAL EXPERDIENT STATION -LOSS OF FUNDS OF, 
BY F AlLURE OF BAXK- LIABILITIES OF SURETIES 

OF FINANCIAL OFFICER ~lAKING DEPOSIT. 

Sureties on bond of finanical officer for Ohio agricultural experiment sta­
tion not liable for loss arising from failure of bank 111 which funds of board of 
managers deposited by said officer. 

August 8th, 1906. 

HoN. CHARLES E. THORNE, Director, Ohio Agricultural Experimental Station, 
TVooster, Ohio. 

DEAR SIR:- In response to yours of August 7th, I_ beg to say that I do 
not know that there is any custom or precedent governing the question asked 
by you. Unless the deposit of public money, however is absolutely prohibited 
by law I do not think the financial officer's sureties would be liable if he, in good 
faith, deposited the money with the consent or knowledge of his superior officer. 
I think, therefore, that the bond should distinctly provide a liatiility arising from 
the failure of the bank. 

Very truly yours, 
\V. H. :\!ILLER, 
Ass't Attorney General. 

GIRLS' INDUSTRIAL HO:\IE-TER:\1 OF OFFICE OF TRUSTEE. 

Trustees of girls' industrial home serve until their successors are appointed 
and confirmed. 

April 4th, 1906. 

HoN. T. F. DYE, Superiutendent of Girls" hzdustrial Iinme, Dela·ware, Ohio. 

DEAR SIR:- In your letter of April 2d you inquire whether a member of 
the board of trustees of The Girls' Industrial Home whose term expired April 1st, 
1906, can serve until his successor is appointed. l am of the opinion that he con­
tinues in office until his successor is appointed and confirmed. 

Very truly yours, 
WADE H. ELLIS, 

Attorney General. 

OHIO SOLDIERS' AND SAILORS' HO:\-IE- INSANE IN:\IATE- AU­
THORITY TO COM:\IIT TO STATE HOSPITAL FOR INSANE. 

Probate judge of Erie county has authority- to commit to state hospital for in­
sane inmates of the Ohio soldiers' and sailors' home. 

~larch 22d, 1906. 

HoN. A. B. HoWARD, Supt., The Cleveland State Hospital, Cleveland, Ohio. 

DEAR SIR:- Your communication relative to the authority of the probate 
judge of Erie county to commit inmates of the Ohio soldiers' and sailors' home to 
the state hospitals for insane, is received. 
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In reply I beg leave to say that Sections (614-8), (614-9), and (614-10), of the 
Revised Statutes of Ohio prm·ide the procedure !Jy which inmates of the Ohio sol­
dier~· and sailors' home who become insane shall be committed to the state 
hospitals for insane persons. 

Cnder the above sections the probate judge of the county in which the 
home is located, when a proper affida,·it is filed, is empowered and authorized to 
hear and determine the insanity of such inmate, as is provided for in accord­
ance with Title 5, Chapter 9 of the Revi<;ed Statutes of Ohio; and if the probate 
judge shall determine, upon such examination, that any inmate of the Ohio soldiers' 
and sailors' home is insane, said inmate shall be enumerated in the quota of 
persons entitled to admission into the asylum for the insane from the county 
in which said inmate was a resident at the time of entering said home. 

These sections further provide that in order to carry out the above pro­
visions the probate judge of the county in which said home is located shall lzave 
the same authority to act at~d recei,·e, and order paid the same fees and costs 
as the probate judge would have in the county in which such inmate was a resi­
dent before entering said home. 

These prO\·isions would clearly indicate that it is proper for the probate 
judge of Erie county to determine the question of sanity or insanity, and that 
the inmates committed to your institution under such proceedin.g:; should be re­
ceived by you, and said inmates should be enumerated in the quota of persons 
entitled to admission into your institution from the counties in which said in­
mates resided at the time of entering said home; that all claims for clothing, 
provided for by law, should he charged by you to the countie" in which said in­
mates resided at the time of their admission into the Ohio soldiers' and sailors' 
home. 

Very truly yours. 
\VADE H. ELLIS, 

Attumcy General. 

LABOR OF INMATES AND E:\iPLOYES OF STATE HOSPITAL. 

Labor performed by employ~'> and inmates of state hospital for the insane 
on contract with third party for impron~ment, such labor not being provided for 
in specifications, should be charged for at market price, not cost price. 

July ~:;. I !lOG. 

Hox. W. P. :\IAGRUDER, JJ cclwuical Ell!!,illecr for Trustees of naytou State [[us­
pita/, Columbus, 0/zio. 

DEAR SIR: -Your letter of July 21st presents substanthlly the following 
state of facts: A contract was let for a public improvement at the Dayton State 
Hospital. During the progress of the work the contractor reque.;ted the engineer 
of the hospital to do certain lathe and forge work which was a part of the work 
contracted for. Thi,: work was done by employes or inmate" of the institution. 
You desire to know whether such work should be charged for at the market 
price for such labor, estimated at 60 cents. or whether the institution can only 
charge the amount which such labor actually cost the institution. estimated at 
7 cents per hour? 
· Bidders for contracts fnr improvements at public institutions presumably 

base their bids on the co~t of labor in the outside market, unless it i' specified 
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that the labor of inmates may be used to some extent. If, by arrangement with 
the superintendent, the successful bidder is permitted to use the skilled labor of 
inmates at a nominal expense his profits will be greatly increased. There could 
be no fair competition for work at public institutions if such a practice were 
permitted, since it is plain that a contractor having an understanding with the 
superintendent that he could utilize the labor of inmates, would have an uncon­
scionable advantage over other bidders. 

If a public improvement at a state institution is such that the labor of in­
mates can be utilized to any material extent the advertisement for bids should 
specify just what work w~ll be done in that way. \Vhere it is not specified in 
advance that certain labor and material shall be furnished by the institution I 
am of the opinion that such labor and material should be charged for at the 
market price for labor of equal efficiency. 

The same rule should apply in cases where a contractor neglects to fully 
perform his contract and the work is completed by the labor of inmates of the 
institution. 

Very truly yours, 
\VADE H. ELLIS, 

Attorney General. 

ABSTRACT OF TITLE TO CERTAIN REAL PROPERTY. 

December 6, 1906. 

DR. A. F. SHEPHERD, Da}Jton State Hospital, Dayton, Ohio. 

DEAR SIR: -In accordance with your request, I have examined the abstract 
of title to a tract of land, 33,x 200 feet, the property of George Behr, situated on 
the Dayton and Wilmington pike in Van Buren township, :\fontgomery County, 

In my opinion, the suit shown at Section 17 could in no way affect the title 
of a purchaser from George Behr, unless pursued to judgment against Behr 
prior to his conveyance of the property. The action being personal in its nature, 
the court could in no way assume jurisdiction of the real property of the 
defendant. 

Taxes for the year 1906, amounting to $4.66, are unpaid and a lien. 
)Jo examination has been made in the circuit or district courts of the United 

States for pending suits or judgments. 
Subject to the exceptions above noted, I am of the opinion that the abstract 

shows a good and perfect title in George Behr to the premises, as described in 
the deed shown at Section 7, and in the caption of the abstract. 

I beg to advise your board that if in their opinion the purchase of this 
tract is advisable, there can be no legal objection thereto. 

Very truly yours, 
wADE H. ELLIS, 

Attonzey Ge11eral. 

PAROLE-CHAXGE I~ :\1INJ:\1U1Vf PENALTY. 

Act changing minimum penalty for burglary from five years to one yc;ar 
renders prisoner sentenced under law in original form eligible to parole after 
ha\·ing served one year. 



ATTORXEY GEXER.\F-. 187 

::\larch 7, 1906. 

Hox. FRAXK CooK, Secretary Board of Jlanagcrs, Ohiu Pe11ite:ztiary, Columbus. 
0/zio. 

DEAR SIR:- Your question is, whether the recent act of the legislature 
which changes the minimum penalty for burglary in certain cases from five years 
to one, operates to make prisoners sentenced under a former law eligible to apply 
for a parole after having served one year of their sentence. 

That the legislature has the power under the constitution to pass laws 
creating in the board of managers the power to parole prisoners under sentence 
at the time of the passage of the act is settled in State v. Peters, 43 0. S., ti29, 650. 

The law authorizing parole of prisoners is not an interference by the legis­
lature with the function of the judiciary. The parole of a prisoner does not 
abrogate or interfere with the judgment of the court which sentenced him. The 
state possesses the power to provide regul:!tions for the safe keeping, proper 
punishment and control of prisoners, and that power is properly exerci-;ed through 
the legislative department. 

Neither is the exercise of the power of parole <>.n interference with the 
power vested in the governor to grant reprieve,;, commutations and pardons. A 
parole is none of these. \Vhile on parole the convict remains in. the legal custody 
and under the control of the board, subject at any time to be taken back within 
the enclosure of the prison. 

Such a law is not unconstitutional as retroactive for it does not interfere 
with the vested rights of any individual. It is not ex post facto for it merely 
makes possible a mitigation of the punishment of the criminal. 

In Re Kline, 70 0. S., 25, decided that the repeal of a statute defining a 
crime and prescribing the punishment does not in any respect vacate or modify 
judgments rendered while the statute was in force. A statute purporting to do 
this would clearly interfere with the judicial power. But as pointed out above, 
the exercise of the powPr to parole is not an interference with the judgment of 
the court and may therefore operate on pri>oncrs sentenced before the passage 
of the act. 

The Kline ca;c affirms the prior holding in the Peters case, that the statute 
cnnfcrring the power of parole is a mere "disciplinary regulat;on," and decides 
that as such it is suhject to modific~tic;n or repeal without Yiolation of any right 
of the prisoner. 

The application of this decision to the statute changing the penalty for bur­
glary in certain cases to one year is to decide that the term of imprisonment of 
prismwrs sentenced to fiye years imprism;ment nnder the old law is not changed 
by the present law. 

That the legislature could by appropriate legis!ation gin· the board power to 
parole prisoners sentenced for burglary unrlcr the old law, \Yho had >en·ed but 
a sing-le year of their sentence, is in view of the above decisions not open to 
doubt. It only remains to be determined then whdhcr the lq!is!ature has ex­
pressed an intl·rtion to give the board this power. 

In the tir,t place does Section ( 7:ll<l<-!l) R. S., express an intention to limit 
the class d those eligible to parole to those who harl served, or who mi~ht there­
after scrn· the millimum term prodded by !au.• at tlze time tlzey were sellteared, 
or does it express an intention to admit within this clas, those who might serve 
a ll'rm thereafter fixed by law as the minimum penalty for the offence of which 
they were convicted? In the latter case the passage of a law changing the mini­
mum term for any crime would, in itself, be sufficient to affect the power of the 
board to parole prisoners convicted of that crime. 

\Yhich interpretation of Section Ci:li<l<-!1) is most cono.;istent with its terms 
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.and best adapted to effect the main purpose of the act? Clearly the purpose oi 
the legislature in limiting the class eligible to parole was to prevent the board of 
managers from releasing criminals who had not served the term fixed by the 
legislature as the shortest commensurate with the crime. It was to prevent the 
.absolute substitution of the discretion of the board for the judgment of the 
legislature. It is equally clear that the legislature intended that after a convict 
had served such minimum term his, further imprisonment should depend upon 
and be subject to the action of the board. 

The present legislature by changing the minimum term of imprisonment for 
burglary from five years to one has clearly manifested its belief that in many 
-cases one year is a sufficient punishment for this crime. The judgment of the 
legislature as to the necessary minimum penalty has changed. Assuming that 
the liberal construction of Section ( i388-9) is correct, the number of prisoners who 
may be paroled by the board may be increased, but there has been no enlarge­
ment of the discretion of the board. The class of convicts subject to the action 
of the board remains the same, i. e., those who have served a minimum term 
fixed by the legislature. 

The evil which the recent act was intended to prevent- the too severe 
punishment of certain persons convicted of burglary- will be more completely 
remedied by extending to the board the same power as to convicts now in the 
penitentiary which it will undoubtedly have as to convicts sentenced hereafter. 
That it is in accordance with the intention of the legislature that the present 
act should have such operation is evident. The change in the law must have 
resulted from a belief that many prisoners now serving their sentences had been 
too severely punished, and if by its action the legislature could remedy existing 
wrongs as well as pre\·ent such wrongs in the fut~tre, it must be presumed that 
they intended to do so. 

The language of the statute not only permits such liberal co·:s~ruction but 
.seems, in itself, to suggest it. The material portion of the act is a3 hllows: 

"That said board of manager~ shall have power to establis~l rules 
and regulations under which any prisoner who is now or hereaft ·r may 
be imprisoned under a sentence other than for murder in the first or 
second .degree, who may have served a minimum term provided by law 
for the crime for which he was c01wicted (and who has not prevbusly 
been convicted) of felony, at:d served a term in a penal institution, 

* '; ., may be allowed to go upon parole." 

If it had been intended to limit the class subject to parole to those who 
-should thereafter serve the minimum term provided by laws in force at that 
time it seems almost certain that language clearly suggesting such intention would 
have been used. If the effect of future changes _in terms of imprisonment wa' 
not in the mind of the legislature at all the natural language would have been 
"the minimum term." There could not have been more than qne minimum term 
for any one offence provided by law at the time of the passage of the act. The 
use of the indefinite article "a" indicates that the legislature h:1d in mind differ­
ent minimum terms, i. e.. minimum terms under existing laws and minimum 
terms under laws to be passed in the future. 

The prisoner convicted of burglary who has served one year of his sentence 
at the present time has "sen·ed a minimum term provided by law for the crime 
for which he 'was convicted." 

For the reasons abo\'e stated I am of the opinion that the recent act of 
the legislature, which changes the minimum penalty for burglary from five years 
to one year in certain cases, operates to make prisoners sentenced under the 
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former law for offenoes for which the minimum term is now one year, eligible­
to apply for a parole after having served one year of their sentence. 

Very truly yours, 
\VADE H. ELLIS, 

Attomey Ge11eral. 

PAROLE- LIFE SEXTEXCE. 

Prisoner serving life sentence under conviction of murder in fi.-st degree­
eligible to parole only upon proof of innocence established beyond a reasonable 
doubt. 

Xovember 26, 1906. 

HoN. 0. B. GouLD, T-Vardcu Ohio Pcniteutiary, Columbus, Ohio. 

DEAR SIR:- Your communication inquiring wht ther or not a pri,oner serv­
ing a "life sentence in the Ohio Penitentiary is eligible to parole, is received. In 
reply I beg leave to say that Section 6808, Revised Statutes, provides, 

"no person convicted of mmder in the first degree shall be recom­
mended for pardon by the board of pardons, or for parole by the 
board of managers of the penitentiary, except upon proof of innocence 
established beyond a reasonable douht." 

Under this provision all prisoners cmwictcd of murder in the first degree and 
serving a life sentence are eligible to parole on condition that their innocence 
is established beyond a reasonable doubt. 

\' ery truly yours, 
WADE H. ELLIS, 

Atton;ey Ge11eral. 

BREACH OF COXTRACT FOR IXST,\LLATIOX OF BOILER- RIGHTS 
AXD DDTIES OF :\TAXAGERS OF OHIO STATE REFORMA­

TORY AS TO. 
March 14, 1906. 

HoN. FRED S. :\IARQUIS, Secretary 8oard of Jlanagcrs, Ohio State Reformatory. 
Jia11sfield, Ohio. 

DEAR SIR:- Your letter of :\I arch lOth, in reference to a contract between 
the hoard of managers of the Ohio State Reformatory and the Atlas Engine­
\\'orks, has been given careful consideration. 

From the facts stated in your letter it appears that the contractor has not 
only failed to prosecute the work with reasonable promptness but also that the 
two boilers already completed fail to comply with the specifications as to effici­
ency; that tests have been made which demonstrate their inefficiency; that the 
contractor has failed to show that they complied with the specifications by another 
test although opportunity for such test has been afforded. 

What action it will be best for you to take depends to some extent upon 
the practical question whether you can repair the old boilers so as to continue 
their use until new boilers can be installed by another company. If this can be­
done and the boilers already installed are so unsatisfactory that it will suit yott 
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--- to <~ave them replaced than to use them in connection with the two boilers 
yet to be constructed, written notice should be given by the mechanical engineer 
to the company to take down its work and remove the same as ''unsound, im­
proper and failing to conform to the specifications in that they do not, and upon 
test failed to develop 265 horse power each, etc." detailing their defects. (Article 
4 of contract.) 

The mechanical engineer should also file a written certificate with the board 
of managers stating that the neglect of. the contractor to proceed with the work 
and the failure of the work as done to comply with the specifications (specifying 
defects) justify the board in terminating the employment of the contractor and 
employing others to complete the work. (Article 5.) 

\V ritten notice from the board should also be served upon the contractor 
referring to the receipt of the certificate of the mechanical engineer and stating 
that unless the boilers are tested and proved to comply with the specifications 
within five days, the board will make a requisition on the contractor to remove 
the boilers, or so much thereof as the board deems advisable, and to furnish 
such specified force and such specified material as the board deems necessary to 
the fulfillment of the contract; stating also that unless such requisition is com­
_plied with within 15 days the board will terminate the employment of the con­
tractor, tear down such part of the work as the mechanical engineer decides 
must be removed in order to permit the construction of boilers which will comply 
with the specifications, and themselves furnish or empby another contractor or 
contractors to furnish this proposed labor and material; stating also that the pres­
ent contractor will be held responsible for all loss· sustained by reason of the 
default of such contractor and for all damages liquidated or unliquidated, to 
which the board is entitled under the terms of the contract. 792 R. S., Sec. 5 
of contract. If test is not made within five days the requisition should be made 
as outlined above. 

r~fore serving any notice upon the contractor it would be advisable for 
the bo ·.rd to lay the entire matter before the governor, auditor of state and 
secretary of state in order to make certain that they will approve whatever 
action the board decides to take. Section 792 R. S., prescribes the necessary 
prccedure in cases like the one before us. By referring to this statute you will 
see that the written consent of the above officers is a prerequisite to the right 
of the board to remove improper materials and employ an additional force. 
After such written consent has been obtained and 15 days after the service of 
the requisition the board may proceed to make a new contract with another 
company for the completion of the work. 

The board mw. if it prefers, utilize the boilers already built, and upon 
notice as indicated above, may employ another contractor to put in the two 
additicnal boilers, holding the present contractor responsible for damages sustained 
by the board of managers by reason of the unexcused delay of the contractor 
and by reason of the difference in efficiency between the boilers actually con­
structed and those called for by the specifications. In each case the contract 
for completion of the work must be made in the manner prescribed by Section 
(782-5) R. S. 

The board is entitled to recover $10.00 for each day of delay not caused 
by the board's own neglect unless such delay was excused by r.eason of subse­
quent negotiations extending the time of completion. The board is also entitled 
to recover as damages the difference between the necessary cost of installing the 
boilers in accordance with the specifications and the contract price with the 
Atlas Engine Company. The amount of such damages cannot of course be ascer­
tained until you have installed the new boilers. No action in the courts should 
be taken by you before that time. 
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If this letter does not give you all the information you desire, please advise 
me. 

Very truly yours, 
\VADE H. ELLIS, 

Attorney General. 

RECESS APPOINT::\IEXT-FAILURE OF SEXATE TO COXFIR::\1. 

Failure of senate to confirm appointment during recess of general assembly 
by governor to fill vacancy in board of managers of Ohio state reformatory 
cioes not terminate tenure of office of incumbent so appointed; such incumbent 
may hold until his successor is confirmed and qualified. 

::\larch 26, 1906. 

Hox. FRED S. :\IARQUIS, Secretary Board of Ma1wger.s, Ohio State Reforu!alory, 
M an.sfield, Ohio. 

DEAR SIR:- Your letter of March 24th states that :Messrs. H. F. Coates, 
Judson Vinc~nt and J. \V. Dover were appointed members of the board of man­
agers of the Ohio State Reformatory by Governor Herrick during the interim 
between the present session of the legislature and the one last preceding it; that 
the s~nate has recently voted not to confirm their appointment. You ask whether 
or not there is a vacancy created by the act of the senate or whether these gentle­
men are still entitled to serve until their successors have been duly confirmed 

· and qualified? 
Article, VII, Sections 2 and 3 of the constitution are as follows: 

Sec. :!. ;,The directors of the penitentiary shall be appointed or 
elected in such manner as thl'! general assembly may direct; and the 
trustees of the benevolent, and other state institutions, now elected by 
the general assembly, and of such other state institutions, as may be 
hereafter created, shall be appointed by the governor, by and with the 
advice and consent of the senate; and upon all nominations made by the 
governor, the question shall be taken by yeas and nays, and entered 
upon the journal of the senate." 

Sec. 3. "The governor shall have power to fill all vacancies that 
may occur in the offices aforesaid, until the next session of the general 
assembly, and, until a successor to his appointee shall be confirmed 
and qualified." 

The above appointees therefore are not displaced by reason of the failure 
of the senate to confirm them. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 
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RECESS APPOINDIENT- EFFECT OF RECONSIDERATION BY 
SEXATE OF CONFIRMATION OF. 

April 2, 1906. 

HoN. H. F. COATES, Jfember Board of Managers, Ohio State Reformatory, 
Alliance, Ohio. 

DEAR SIR:- I have before me your letter of March 30th with reference to­
the action of the senate in reconsidering its confirmation of certain appointments. 
As I have already advised several members of your board, the failure of the 
senate to confirm does not of _itself end the tenure of the present appointees. 

The question of the right of the senate to reconsider within the time per­
mitted by its rules, the confirmation once made, will only arise in case a new 
appointment to the office is hereafter made and confirmed by the senate. From 
the facts before me at this time I would not be warranted in expressing an 
opinion as to the effect of the reconsideration of its action by the senate. 

Very truly your, 
\VADE H. ELLIS, 

Attorney Ge11eral. 

RECESS APPOL\'DIEXT- EFFECT OF RECO.\'SIDERA TION BY 
SEXATE OF CON.FIR:\IATION OF. 

April 2, 1906. 

HoN. ]. \Y. DovER. Jfcmbcr Board of Jfanagers, Ohio State Reformatory, McCon­
ncl/svillc, Ohio. 

DEAR SIR: - In your letter of ::.'larch 28th you ask whether the senate 
has a right to reconsider the confirmation of your appuintment as one of the 
board of managers of the Ohio State Reformatory. As I have already advised 
several members of your board, the failure of the senate to confirm does not 
)f itself end the tenure of the present appointees. 

The question of the right of the senate to reconsider, within the time per­
mitted by its rules, a confirmation once made, will only arise in case a new 
appointment to your office is hereafter made and confirmed by the senate. From 
the facts before me at this time I would not be warranted in expressing an 
opinion as to the effect of the reconsideration of its action by the senate. 

Very truly yours, 
\VADE H. ELLIS, 

Attorney Ge1zeral. 

·OHIO STATE REF0R).1ATORY -SALARY OF SUPERINTENDENT OF. 

Whether or not provision of the state salary law, 98 0. L. 365, fixing 
salary of superintendent of Ohio state reformatory, affects compensation of the 
then incumbent of said office, depends upon whether said incumbent was employed 
for a fixed term or for an indefinite period. 

April 13, 1906. 

HoN. FRED S. MARQUIS, Secretary Board of Managers. Ohio State Reformatory, 
Jlfalzsfield, Ohio. 

DEAR SIR: - Your letter of April 4th requests my opinion as to the effect. 
of the Ervin law upon the salary of the superintendent of the Ohio State Re­
formatory. 
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Section ( 7:3~8-:!U) R. S., provide~ for the appointment by the board of man­
agers of the reformatory of a superintendent ··who shall hold his office during 

- the pleasure of the board, subject to removal for cause after opportunity shall 
have been given him to be heard upon written charges."' 

1 

Section ("i:3H8-:!:!) provides that, 

''The superintendent shall receive an annual salary to be fixed by 
the board of managers, payable by the treasurer of state, on the 
warrant of the auditor, in equal monthly installments; and shall be 
furnished the necessary fuel and provisions for himself and family 
under the direction of the board."' 

The Ervin law fixes the salary of the superintendent at $:!!00.00 per annum, 
but it is pro\·ided in Section·4 that, 

"This act shall take effect from and after its constitutional enact­
ment. provided that it shall not operate to affect the compensation of 
any officer or employe named herein during his existing term, but shall 
operate during any lawful extension of such existing term." 

The constitutional provision prohibiting changes in the salary of an officer 
during an existing term probably does not apply to officers appointed for an in­
definite tiiJ!e suhj ect to removal by the appointing power. (State v. ::\Iassillon, 
:!4 0. C. C., :!49; ;2 C. C. N. S., 1(37; Lexington v. Renick, 105 Ky., 77!J.) But 
the policy of the legislature has been to extend to other officers and employes 
!he protection afforded by the constitution to salaried officers having a defini~e 

term. 
Section 1:26 of the municipal code, referring to "officers. clerks and em­

ployes," and Section 4 of the En·in law, are examples of this policy. 
An employe subj~ct to remm·al by hi, employer has, strictly speaking. no 

"term of office"; but since the legislature expressly mentions employes, and 
prohibits changes in their ·'compensation" during an existing "term." it i..; evidPnt 
that employes may have terms of employment within the meaning of the word as 
useu in this statute. I am of the opinion that an employe has a term within 
the meaning of this statute in cases where there i, an under-;tanding between 
the employer and the employe that he shall serve for a definite term. If there 
be no such understanding, hut the employe is appointed for an indefinite time, 
subject to removal at any time, he has no term of employment. If, therefore, 
it was understood by the board of managers and the superintendent of the Ohio 
State Reformatory at the time 0f his appointment or reappointcment, that he 
should serve for a definite term, the Ervin law will not become operative as to 
him until the expiration of such term. If there was no such understanding he 
should be paid at the statutory rate from the date when the Ervin bill became 
a law. 

You also ask whether the board of managers has the right under Section 
(7388-20) to increase or decrease the annual compensation of the superintendent at 
the beginning of a new fiscal year. 

The legislature, by the recent law, has itself fixed the compensation of the 
superintendent of the reformatory, and no power remains in the board of man­
agers to increase or decrease the compensation so fixed. 

J.'j ATIY GEX 

Very truly yours, 
wADE H. ELLIS, 

Attorney Ge11eral. 
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CONTRACT FOR INSTALLATION OF BOILER- CHANGE IN. 

July 6, 1906. 

Board of Managers Ohio State Reformatory, Mansfield, Ohio. 

GENTLEMEN :-You desire to know whether, in my opinion, you have the 
power to accept the proposal of the Atlas Engine Works, dated June 29th, 1906, 
in which said company proposes to install two 350 horse power boilers instead of 
the two 265 horse power boilers yet to be installed as required by the original 
contract. 

:rhe proposal involves no increase in cost. beyond the amount fixed by the 
original contract. The company proposes to make this substitution because the 
two boilers installed have failed to meet the specifications as to horse power. 

Section 786 R. S. provides in substance, that no change in the plans or 
specifications of any public improvement, the cost of which change will exceed 
$1000, shall be made until the proposed change has received the approval of the 
Governor, Auditor and Secretary of State, etc. 

'"But all changes in the contract of less than $1000 shall be by 
contracts in writing with full specifications and estimates al}d shall 
become a part of the original contract and be filed with the auditor of 
state with the original contract; but the amount of such change in the 
contract, plans, descriptions, bills of material or specifications le.ss than 
$1000 shall not in the aggregate increase the cost of construction of said 
institution, asylum, building or improvement more than 20% of the 
original contract price or cost." 

I believe this statute authorizes you to accept in substance, the proposal of 
the Atlas Engine Works. The details of the proposed change should be set out in 
a supplementary contract in accordance with the provisions of the statute just 
quoted. 

Very truly yours, 
WADE H. ELLIS, 

Attorney General. 

RECESS APPOINTMENT-COMPENSATION OF APPOINTEES FAIL­
ING OF CONFIRMATION. 

State salary law, 98 0. L. 365, regarding salary of members of board of man­
agers of Ohio ~?tate reformatory, does not affect compensation of incumbents 
appointed during recess, failing of confirmation by senate, though such incumbents 
were "reappointed" by governor after adjournment of general assembly. 

October 9, 1906. 

RoN. FRED S. MARQUIS, Secretary Board of Managers. Ohio State Refonnatory. 
Mansfield, 0. 

DEAR SIR:- Your letter of October 5th states that ·two members of the 
Board of Managers of the Ohio State Reformatory were appointed by Governor 
Herrick while the Senate was not in session. I assume that these appointments 
were made to fill vacancies in the office. The appointments were reported to but 
were not confirmed by the Senate at its laH session. Subsquent to the adjourn-
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ment of the Senate the same gentlemen were re-appointed by Governor Harris. 
You desire to know whether they are entitled to the salary fixed by the act of 
Aprill!nd, 1906, (98 0. L. 365), which provides: 

Sec. 4. '"This act shall take effect ftom and after its constittuional 
enactment; provided it shall not operate to affect the compensation of 
any officer or employe named herein during his existing term, but shall 
operate during any lawful extension of any such existing term." 

A similar prohibition is found in Article II, Section 20, of the constitution. 
It therefore becomes material to determine whether the existing term of the 

-officers in question began prior to the enactment of the law increasing the salary 
attached to their offices. 

Artiale VII, section 3 of the constitution, referring to directors and trustees 
-of state institutions is as follows: 

"The governor shall have power to fill all vacancies that may occur 
in the offices aforesaid, until the next session of the general assembly, 
and until the successor to his appointee shall be confirmed and qualified." 

Clearly the term of office of an appointee, under this section, does not cease 
upon the failure of the Senate to confirm his appointment. By the express terms 
of the constitution he continues in office until his successor has been confirmed 
and qualified. In case the Senate does not advise and consent to the origiual 
appointment, it is the duty of the Governor to make a new appointment. (Sec. 12, 
R. S.) But if the Governor fails to make a new appointment while the Senate 
is in session, or if the Senate fails to confirm a new appointment actually made, 
the new appointee cannot be confirmed and qualified until the next session of the 
Senate. 

The r<'-appointment by Governor Harris is, then, of no effect as a recess 
appointment since there was no vacancy at the time such re-appointment was made. 
As a nt>w appointment, made because of the failure of the Senate to confirm the 
former appointment, it will not become effective until confirmed by the Senate. 
At the present time, therefore, the two members in question, being in office by 
virtue of an appointment made before the salary law was passed, for a "term 
which has not yet expired, are not entitled to the increased salary. 

It remains to be considered whether, in case their re-appointment should be 
confirmed by the Senate, they will be entitled to the increase after the date of 
confirmation. 

The re-appointment by the Governor should be for the unexpired term. Sec­
tion (73R~-17) R. S. provides that, 

"\Vhenever a vacancy occurs in the board of managers otherwise 
than by the expiration of the term of office of a manager, such vacancy 
shall be filled by appointment by the governor for the unexpired term by 
and with the advice and consent of the senate." 

Other provisions of this statute show that it was the intention of the legisla-
ture that but one vacancy should arise by expiration of term in any one year. · 

It is plain then that no new term of office will be created by the confirma­
tion of Governor Harris' appointments. The two members in question will •be re­
appointed to fill their own unexpired terms. It has been held that a person in 
office at the time a salary law is passed does not become entitled to the benefit 
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of the new law by resignation and re-appointment to fill the vacancy caused by hi!!'· 
own resignation. (State v. Hudson Co., 44 N. ]. L., 388.) 

Nor is it within the power of the legislature to evade the constitutional pro­
hibition by rejecting a recess appointment made before the salary law was passed 
and then confirming a new appointment of the same official for the unexpired 
term. 

I am, therefore, of the opinion that the appointees in question will not be· 
entitled to compensation under the new law. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

GUARDIAN- OF INMATE OF SOLDIERS' HOME- AUTHORITY 
TO APPOINT. 

Probate court of Erie county may appoint non-resident of said county as. 
guradian of incompetent inmate of state soldiers' home. 

September 27, 1906. 

GENERAL]. W. R. KLINE, Commandant State Soldiers' H omc, Sandusky, Ohio. 

DEAR SIR:- Your letter of September 24th requests my opinion as to whether 
the probate court of Erie county has authority to appoint persons residing in other 
counties of the state to act as guardians of members of the Home who are 
citizens of Erie county, and who through age, imbecility or other causes are in­
capable of managing their· own· affairs. 

Section 6304, R. S., declares that laws relating tQ guardians of minors shall 
be applicable to guardians of idiots, imbeciles and lunatics, except as otherwise 
provided. But there is no express requirement in the statutes that the guardians 
of either class shall be residents of the same county as their wards. · 

Clearly there is no vital objection" to the selection of a non-resident guardian, 
since by the terms of Section 6267, R. S., a person appointed by will, by a father 
or mother of any child is "entitled to preference in appointment over all others 
without reference to his place of residence." 

It is true that Section 6272, R. S., names removal from the county as one 
of the causes which justify the probate judge in removing a guardian from office, 
but the probate judge has absolute discretion in the matter. Both statutes im­
pliedly recognize that there may be circumstances under which the disadvantage 
arising from non-residence may be more than counterbalanced by the personal 
qualifications of a particular appointee. Such circumstances, of course, exist 
before, as well as after appointment, and the probate judge should have the same 
power to exercise his discretion in making an appointment that he unquestionably 
has in making_ removals. 

I am, therefore, of the opinion that your question should be answered in the­
affirmative. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 
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GARXISH:'IIEXT- STATE XOT SCBJECT TO. 

State cannot be garnisheed for wages of employes. 

June 8, 1906. 

:'IIR. THO)L\S ]. CoLLINS, Fillallcial Officer, 0. S. & S. 0. Home, Xc1zia, 0/zio. 

DEAR SIR:- In response to yours of June 1st, I beg to say that my prede­
cessor rendered to the steward of the Ohio Hospital for Epileptics an opinion as 
follows: 

Columbus, Ohio, January 4, UJU-!. 

H. C. B.\RNES, Es(2., Ste<,•ard Epileptic Hospital, Gallipolis, 0/ziu. 

:\Iv DEAR SIR:- In response to your inquiry as to whether you 
should, as Steward of the Hospital for Epileptics pay any attention to 
cases in which the wages of employes of that institution are garnisheed, 
I heg to state that you should not recognize garnishee process. The State 
is a so\·ereign, and is n-ot subject to be sued or to the process of garnish­
ment. Xo person has a right to receipt for ~-ages except the employes 
themselves. 

This proposition is of universal application, and : do not deem it 
necessary to cite authorities upon the subject. (See, however, 8 Am. & 
Eng. Enc. of Law, page 113:5, et. seq., where the subject is fully dis­
cussed.) 

I am fully cognizant of the decision of the court in the case of 
X ewark v. Funk, 15 0. S., 462, in which tbe court held that a municipality 
was not free from the process of garnishment. That case, however, does 
not militate in any particular against the principle above announced. 

Very truly yours, 
]. :VI. SHEETS, 

Attomey General. 

I beg to add that after· the above optmon was rendered to the steward of 
the Ohio Hospital for Epilepties a creditor of one of the employes of that institu­
tion suecl an employe and attempted to garnishee the steward for wages owing 
the employe. The steward did not respond to the proceedings and thereafter was 
sued by the creditor and judgment taken against him by ddault. I caused the 
action to he appealed to the court of common pleas and after a full hearing in 
that court it was determined that the wages of an employe of the state were not 
subject to garnishment and that the steward of a public institution was not obliged 
to respond to a writ of that kind. 

The case mentioned was never reported and no further proceedings were had 
therein. I heg to advise therefore that, in my opinion, you, as an officer of the 
State, arc not subject to proceedings in garnishment where the action primarily 
1ie~ against and seeks to recover from an employe of the State. 

Very truly yours, 
WADE H. ELLIS, 

Attorney General. 
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OHIO AND MIAMI UNIVERSITIES- RIGHTS OF, UNDER ACT DEFIN­
ING POLICY OF STATE, ETC. 

Act in 98 0. L., 309, defining policy of state as to maintenance of universities, 
does not prohibt Ohio and Miami universities from giving such instruction in engi­
neering as is usually given by non-technical colleges. 

July 16, 1906. 

DR. ALSTON ELLIS, Athens, Ohio. 

DEAR SrR: - In reply to your letter of July 9th I beg to advise you that the­
provisions of H. B. No. 45 (98 0. L., 309) do not, in my opinion, prohibit Miami 
University or Ohio University from giving rudimentary instruction in electrical 
engineering as a part of the work of the department of physics in the college 
of liberal arts, nor from giving similar instruction in civil engineering in the­
department of mathematics. 

The purpose of the act referred to, as I understand it, is to prevent Ohio· 
and Miami universities from enteri~g into competition with the engineering depart­
ments of the Ohio State University, in order that the state funds may hereafer be 
applied to the complete equipment of one institution for technical education rather 
than distributed among three competing institutions. It was not necessary to the 
accomplishment of this purpose to prohibit Miami or Ohio universities from con­
tinuing such technical instruction as is usually given by non-technical colleges as a 
part of courses leading to the degree of Bachelor of Arts. If I am right in holding 
that the ultimate purpose of the statute is to insure the economical expenditure of 
state funds then surely the statute should ·not be given a construction which would 
result in preventing two institutions, which are still maintained at the expense of 
the state as colleges of liberal arts, from giving such instruction as is usually 
considered a necessary part of the course of instruction in such institutions. 

As to you~ second question, I am of the opinion, that the expense of courses 
of technical instruction which are prohibited by H. B. No. 4-5, cannot be defrayed 
out of any funds provided by law. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

COMPATIBILITY OF OFFICES. 

Offices of prosecuting attorney and auditor-secretary of Ohio University com­
patible. 

November 17, 1906. 

HoN. ISRAEL M.' FosTER, Trustee Ohio U11iversity, Athens, Ohio. 

DEAR SrR:- Your communication under date of November 1.Sth, inquiring· 
whether or not there is any prohibition against one holding the office of prosecut­
ing attorney and at the same time being auditor-secretary of the Ohio University, 
is received. 

In reply I beg leave to say the duties of the two offices are not incompatible.. 
and I am of the opinion that the same person may hold both offices. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 



199 

( To Members of the General Assembly .J 

SPECIAL RELIEF BILLS. 

Special relief bills are unconstitutional. 

January 4, 1906. 

Hox. FRAXKLIX BRIGGS, House' of Representatives, Columbus, 0. 
DEAR SIR:- You have submitted to me a proposed house bill entitled "An 

Act for the relief of Conley E. Guilford, Treasurer of Fulton County, Ohio," and 
you inquire whether, if such bill in the form presented should be enacted as a 
law, such law would be in contraventiol! of the provisions of the constitution 
of Ohio. 

The bill proposes to authorize the commissioners of the county of Fulton 
to allow a bill for the sum of $i01.50 to reimburse Conley E. Guilford for the loss 
of said amount sustained by him as Treasurer of Fulton county, by reason of a 
burglary of his office. And this proposed bill seeks to authorize the County A~ditor 
to issue an order on the county treasury for the reimbursement of Guilford for 
the loss of said money. 

On January 30th, 1904, the question of the constitutionality of a special relief 
bill was submitted to me by the committee on county affairs of the House of 
Representatives of the i6th General Assembly, the particular bill being for the 
relief of one Dwight A. Austin, Treasurer of Geauga County, Ohio, by which 
bill it was sought to reimburse ::O.Ir. Au>tin for public moneys lost by him as 
County Treasurer through failure of a certain banking house with which said 
moneys were deposited. 

In the O(:inion rendered by me to the committee on county affairs, after 
an extended examination of authorities, I held the proposed relief bill to be 
unconstitutional for the following rea~ons: 

First: That it violated· section 2 of article I of the constitution \Vhich de­
clares that government is instituted for the "equal protection and benefit" of all 
the people. 

Second: Because the propo,ed bill violated the provision of section 2o of 
~rticle II, which ordains that all laws of a general nature shall have a uniform 
operation throughout the state. 

Third: That said proposed bill violates section 28 of article II of the con­
stitution which declares that the General Assembly shall have no power to pass 
retroactive law~ or law> impairing the obligation of contracts. 

Suh,equent to the date of the above opinion the Supreme Court of Ohio in 
State ex rei. Karr:- , .. ('mnmi''i":~er~ of Cran,· T!J., 71 0. S., !!10, unrtportcd, 
affirming the decision of the Circuit Court of \\'yandot County, cleclarecl spe:ial 
relief bill;, to he uncon-titutional. Your proposed bill, therefore, being a special 
relief hill, if enacted into a law, would, in my opinion, be in contravention of 
the prnvi,ions of the constitution of the State of Ohio. 

Very truly yours, 
\VADE H. ELLIS, 

A ttorne:y General. 
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JUSTICE OF THE PEACE-CONSTITUTIONAL CLASSIFICATION OF. 

Justices of the peace are neither state nor t-ownship officers, within the mean­
ing of the constitution. 

February 14, 1906. 

HoN. U. S. BRANDT, Senate Chamber, Columbus, Ohio. 

DEAR SIR: -Your communication dated February 9th in which you request 
an opinion as to whether, within the meaning of the constitution, justices of the 
peace are state officers or township officers, is received. In reply I beg leave to 
say that while section 1 of article IV of the constitution vests a part of the 
judicial power of the state in justices of the peace, yet the constitution contains 
no provision classifying justices of the peace as either -state, county or township 
officers. Neither has the general assembly classified them by statute further 'than 
to fix the limits of their jurisdiction. 

Section 9 of article IV of the constitution provides that justices of the 
peace shall be elected by the electors in each township in the several counties, 
and the Supreme Court of New York has held under a similar provision in the 
case of Gertum \'. Supervisors, 109 N. Y., p. 170, that justices of the peace are 
town (township) officers. The general assembly of Ohio in the enactment of sec­
tion 1442 of the Revised Statutes of Ohio, did not evidently regard justices of the 
peace as township officers, in as much as the section provides for the election of 
township officers and justices of ·the peace, and fixes the time when township offi­
cers shall begin their respective terms of office but makes no provision for the 
beginning of the term of justices of the peace. 

I am therefore of the opinion that within the meaning of the constitution and 
statutes of Ohio justices of the peace are not regarded as either state or town­
ship officers, and as the . biennial election amendment provides that state and 
county officers are to be elected in the even numbered years and all other elective 
officers in the odd numbered years, justices of the peace will be elected in the 
odd numbered years. 

Very truly yours. 
wADE H. ELLIS, 

A ttonzey General. 

HEALTH OFFICER- ABOLITION OF OFFICE OF, DC'RING TERM OF 
L\'CC'MBENT. 

Village council, haYing created office of village health officer by ordinance, 
may subsequently, during the term of incum.bent of said office fixed thereby, 
abolish said office by resolution and terminate such term. 

February 28, 1906. 

HoN. \V:-.1. RoLF, House of Representatives, Columbus, Ohio. 

DEAR Sm : -I hand you herewith the several communications which were 
left with this department by you in my absence with a request for an opinion 
thereon. 

In compliance therewith I beg to say that from the facts as shown by the 
enclosed correspondence, resolutions and ordinances, on July 16th, 1903, the 
village council of Collinwood adopted an ordinance abolishing the board of health 
and providing for a health officer in lieu thereof. Dr. Williams was thereupon 



.\TTOR:->EY r;EXER.\L. 201 

appointed as health officer and. in September. 1!111:;, was reappointed for a krm 
of ont: year to expire September 11th, l!Ju;;. This appointment was confirmed. 

On January dth, l!JOtj, the council, by resolution, abolished the office of health 
officer and substituted therefor a lsoard of health and thereupon Dr. ::\lcCienahan 
was apj:ointed health officer, which appointment was confirmed. Dr. \Villiams' term, 
it would thus appear, would not expire until September 11th, l!JOtj, while the new 
health officer, Dr. ::\IcCienahan, was appointed on the ~th day of January, l!JOH. 
The validity of Dr. :\IcCienahan's appointment would depend upon whether or not 
the council could abolish the office of health officer and substitute therefor a 
board of health. 

It has been repeatedly held in this state by our Supreme Court and other 
courts, that an officer whose term of office is dependent upon the existence of 
some ordinance of a city would ha,·e his term of office terminated if the office 
were abolished by repeal of the ordinance. The same rule prevail' with ref!;anl to 
offices created by ordinance as applies to offices created by statute. If a statute is 
repealed the office is thereby ,·acated. It would therefore appear that the council 
did possess the power exercised by it to remove the health officer by repealing the 
ordinance by which his office was created, and substituting therefor a board of 
health, and Dr. McClenahan should be considered as the rightful appointee as 
health officer. 

Vel'y truly yours. 
\VADE H. ELLIS . 

• ·lttor11cy General. 

GRAXT OF EXEMPTIOX FRO::\I T AXATIOX IS A COXTRACT THE 
OBLIGATION OF WHICH MAY NOT BE D1PAIRED. 

House bill number 705, providing that certain lands forever exempted from 
taxation by act incorporating ::\liami Cni\'!~rsity shall be subject to taxation vio­
lates prO\·isions of fedcraf and stat<: constitutioib resvecting imj:airment of the 
obligation of contracts. 

::\-larch i'i, l!!Ofi. 

Hox. R. :\I. BILLINGSLEA, House of Rcprcscllfati-z·cs, Columlms, Ohio. 

DEAR SIR:- You have requested an opinion as to tlw con,.;titutionality of 
House Bill Xo. IO:J, relating to lands of the :\!iami Cniversity. The hill contains, 
among others, the following provisions: 

". \ll other lands and lots of 'aid university lands and lot' now 
under lease, or which may be leased, together with all the dwellings, 
ln•ildings, and other improv('ments thereon, or which may h('reafter be 
placed thereon, shall be subj~·ct to state taxes, which shall be levied and 
collected in the same manner as state and county taxes ate levied and 
collected and by the same officials." 

The Supreme Court of this state in the case of ::\Iatheny v. Golden, Treas., 
5 0. S., alll, held that where the state, by an act incorporating the Ohio C'niver­
city. nsted in that institution two town,.;hip, of land for the support of the uni­
versity and in the same act authorized the university to lease said lands for ninety­
nine years. renewable fore\·er, and provided that lands thus to he leased should 
foren~r thereafter he exempt from all stat<: taxes, the acceptance of such leases : t 
a iixed rent or rate of purchase by the lessees con,tituted a binding contract be­
twten the state and the lessees. 
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"A subsequent act of the legislature levying a tax on said lands 
is a 'law impairing the obligation of contracts' within the purview of the 
tenth section of the first article of the constitution of the United States 
and is therefore pro tanto, null and void." 

In the case of Kumler et a!. v. Henry Traber, Treas. of Butler County, 5 
0. S., 443, the question of the constitutionality of legislation taxing lands leased 
by the Miami University was before the court and Matheny v. Golden was fol­
lowed. 

The bill also repeals the provision of the original charter which requires 
lessees to "pay 6 per cent per annum on the amount of their purchase during 
thG continuance of their lease;" and further provides that the "lessees (leases) of 
said university lands and lots shall hereafter be held to be and to be equal to 
a title in fee simple." In other words, the act stops the payment of rents to the 
university under existing leases and vests a title in fee simple in the present 
lessees. 

Section 15 of the original act of incorporation (7 0. L., 190) reserves to the 
legislature power to "alter, limit or restrain in any of the powers by this act, 
vested in the said company, as shall be necessary to promote the best interests 
of the said university, with all necessary. powers and authority for the better 
aid, preservation and government thereof." 

The above provisions of House Bill No. 705 clearly impair the obligation 
of the charter contract with the university unless they are a valid exercise 
of the powers reserved by the section just quoted. The lands were vested in the 
corporation by the act of the legislature and an executed grant· is a contract within 
the protection of article 1, section 10, of the federal constitution. 

Fletcher v. Peck, 6 Cranch, 87; ' 
Franklin Co. Grammar School v. Bailey, 62 Vt. 476. 

The reserved power to alter, limit or restrain does not, however, enable the 
legislature to appropriate to the state or to individuals property which has been 
vested in the corporation for the support of the university, nor does it enable it 
to dinrt from the uses declared by congress land vested in the state legislature 
by congress "for the purpose of establishing an academy." The fact that in lieu 
of said lands and the rentals thereof an annual payment of "an amount equal to 
6 per cent. on the valuation of said university lots and lands as now fixed or 
which may hereafter be fixed" is provided, does not affect the constitutionality of 
the act. It is a substitution of another source of income which may be of greater 
or less value for property which is itself charged with a d.efinite trust. 

In the case of Trustees of Vincennes University v. The State of Indiana, 
14 How. 268, the facts were similar to, but not identical with those involved in 
this question. The majority of the courJ held that title to the lands set apart for 
the use of a s~minary of learning in Vincennes never vested in the state, but was 
in abeyance from 1804 when the dedication to this use was made by congress, until 
1806 when the board of trustees of Vincennes University was incorporated by the 
Indiana legislature, at which date the title vested in said corporation. There was 
no direct conveyance by the federal congress to the state legislature upon an ex­
press trust, as was the case with the lands of Miami University, but the lands 
were nevertheless held to be the subject of a trust which the state had no power 
to defeat. 

"The legislative power of the Territory and State, in advancing the 
public interests was bound to afford all the facilities necessary to carry 
out and secure the benign objects of congress in making these township 
reservations. ·~ * * The donation in no sense proceeded from the 
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State. It was made by the federal government and it is no more subject 
to State power than if it had been given by an individual for the same 
purpose. * * * The complainants by accepting and exercising their 
corporate powers, acquired certain rights, and made certain contracts, 
which could not be impaired by the legislature. They constituted an 
eleemosynary corporation, in which the state has no property, and can 
exercise' no power to defeat the trust." 
Trustees for Vincennes University v. Ind., 14 How. 277: 
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Chief Justice Taney in a dissenting opinion held that the title of the land 
passed directly from the L'nited States to the State as trustees, but says, page 278: 

"This reservation from sale * * * undoubtedly dedicated tnem 
to the uses for which they were reserved; and they cannot be appro­
priated by the State to any other purpose." 

The act incorporating Cincinnati college in this state contained the follow­
ing provision : 

''This act shall be subject .to such alterations as the general assem­
bly may from time to time see proper to make.?' 

The opinion of the court in the case of Ohio v. ~ eff, 5~ 0. S. 375, 405 and 
406, which dealt with an attempted alteration of the charter of this college fully 
answers the question of the constitutionality of the bill before me. 

"Whether The Cincinnati College is regarded as the owner in its 
own right of the property donated to it, or as the representative of the 
donors, charged with the execution of their purpose, is not material; in 
either view the property is private as contradistinguished from public, 
and as such is within the protection of that provision of the constitution 
which declares private property to be inviolate. 

"\Ve now come to the considertation of the provision in the charter 
of The Cincinnati College, which reserves to the general assembly the 
right of amendment. This reservation would be wholly unnecessary if 
The Cincinnati College had no rights of property which the general 
as.;embly was bound to respect. If the legislature at its will could 
divest this corporation of its property, the legislative control of the insti­
tution would be absolute, for by taking away its entire property rights, 
all effectual corporate action would be at once paralyzed. Thencefor­
ward it would be powerless to a<h·ance the purpose.; of its creation. 

"The authorities agree in holding that the lc;J;islative powl·r of 
amendment and alteration thth reserved in charters, is not absolt:tc, 
although its boundaries arc not yet established. 

"\Vhatevcr difficulties have been encountered by the courts in ascer­
taining the limits of this reserved legislative power. they concur in 
denying that under it. the legislature can strip a corporation of its right 
of property. 

" 'The power of alteration and amendment is not without limit. The 
alterations must be reasonable; they must be in good faith, and be con­
sistent with the scope and object of the act of incorporation. Sheer 
oppression and wrong cannot be inflicted under the guise of amendment 
or alteration. Beyond the sphere of the reserved powers, tlze vested 
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rights of propert·y of corporation in such cases are surrounded by the 
same sanctio11s and are as im·iolable as in other cases.' 

"If good faith is to be kept with the:'e donors, we must deny to the 
legislature the rowers to seize the fund thus raised, and transfer it from 
these chosen agents to others, in whose discretion they did not confide. 
This power, we think, is prohibited by section. 19, of article I, of the con­
stitution of 1852. which declares the inviolability of private property." 

My conclusion is th'at House Bill l'Jo. 705 violates the tenth section of the 
first article of the constitution of the United States, and the nineteenth section of 
the first article of the constitution of Ohio. 

This opinion is not to be construed as holding that the university corporation 
must always retain the fee to the land. The legislature with the consent of the 
corporation, or the corporation with the consent of the legislature may probably 
vest title to part of the land of the corporation in third parties, provided the con­
sideration received for such transfer goes to the corporation for the benefit of 
the university. 

Armstrong v. Treasurer of Athens Co., 10 0., 244; 
Trustees of Vincennes v. Indiana, supra; 
Cooper v. Roberts, 18 How., 173, 181. 

Very truly yours, 
wADE H. ELLIS. 

Attor11ey General. 

PROSECUTING ATTORXEYS- COl.IPENSATION OF, MAY BE FIXED 
BY ENACTME:t\T OF STATCTE EEFECTIVE DURING EXISTING 
TER1IS. EFFECT "CPON TEN"CRE OF OF~ICE OF SHERIFFS AND 
TREASURERS OF CO:t\STIT"CTIONAL AMENDMENT EXTE:t\DING 
EXISTING TERMS OF SAID OFFICERS. 

Where there is no compensation fixed for an office under ex1stmg laws, a 
statute may be enacted fixing compensation for such office, which statute will be 
effective during existing terms:- concerning enactment of salary law for prose­
cuting attorneys. Constitutional amendment (Article XVII. section :'!), authoriz­
ing extension of existing terms of certain officers, including sheriff and county 
treasurer, does not affect prO\·ision of article X, section 3, rendering any person 
ineligible to said offices for more than four years in any period of six years. 

March 5, Hl06. 

Hox. CARL F. SHL'LER, House of Rcprcscllfati'l·cs. Columbus, 0/zio. 

DEAR SIR:- Upon the se,·eral matters .inquired of in your letter just at hand 
I advise you as follows: 

(1). In my opinion there is no existing constitutional statute providing com­
pensation for the work performed by prosecuting attorneys other than that under 
section .1274, nor has there ever been since the adoption of the present constitu­
tion. I am of the opinion. therefore. that a statute may be enacted providing such 
compensation and affecting those prosecuting attorneys now in office. It has 
been held, at least in other states, that a salary might be fixed after the beginning 
of the term of office of an office for profit without contravening a constitutional 
provision that salaries should not be increased or diminished during the term. 



.\TTOR;>;EY GE;>;ER.\L. 205 

(:?). In my opinion the constitutional amendment authorizing the extension 
of the terms of officers to conform to the requirement- of that amendment as to 
biennial elections does not in any way affect the provision, of section 3, article X 
of the constitution rendering any person ineligible to the office of sheriff or county 
treasurer for more than tour years in any period of six years. 

Very truly yours, 
\VADE H. ELLIS . 

. ·lttomey General. 

COCXCIL-VILL\GE-CO:\IPEXSATIOX OF :\IE:\IBERS. 

Yillage council, members of which elected to serve without compensation, may 
provide compensation by ordinance effecti\·e during incumbency of such members. 
Village council may dismiss building inspector subject to liability imvosed by com­
mon Jaw for dismissal of employe without cau!'e. 

::O.larch 8, 190li. 

Hox. \\'ILLLDI Z. RoLL, House of Representatives. Columbus. Olzio. 

DEAR Sm: - I beg to submit answers to the two questions you ask of this 
department. 

First: "Can councilmen in villages who are elected to office witnout 
compensation, vote themselves a salary while in office?'' 

In my judgment this may lawfully be done. Section 197 of the municipal 
code as amended April :?Oth, 190-1, (97 0. L., 118) provides that in villages 

"~!embers of council may receive as compensation the sum of '$:?.00 
for each meeting, not to exceed. twenty-four meetings in any one year." 

Originally, the power to fix any compensation for councilmen in , illages 
was uut conferred by the municiapl code; and if no comvensation has been fixed 
by the predecessor of any council ;he latter may exercise the power e\·en though 
it affects members during existing term,. This proposition is sustained by several 
well considered cases. In the case of Purcell \'. Parks. 8:2 IlL, :Hii, the second 
paragraph of the syllabus is as follows: 

"\Vherc the county hoard has not fixed the compensation of the 
county clerk before his election, the power to do so remains, and they 
may fix it after his election, and it will not he a Yiolation of the con­
stitutional proYision prohibiting the increasing or diminishing of his com­
pensation during his term of office, because ullfil fixed by the board he 
has no compensation to be either increased or diminished." 

Your second question is as follows: 

"When' a building inspector is apvointed to the office as building 
inspector, by ordinance, say for one year, and after his term of office 
expired is reappointed for one year by resolution, has the council right 
to appoint a man in his place without rescinding the resolution?" 

Paragraph 13 of section 7 of the municipal code gives to councils the right 
to provide for the inspection of buildings. The council does not thereby have the 



206 ANNUAL REPORT 

right to create an office, but the position of inspector is merely an employment as 
distinguished from an office and the inspector is an employe of council and not 
an officer. The same rule would govern the village council as would govern a 
private party in an attempted dismissal of an employe without cause, and should 
the inspector be dismissed without cause the same rule of damages would apply to 
him as between individuals when a contract of employment had been broken with­
out sufficient cause so to do. 

Very truly yours, 
wADE H. ELLIS. 

Attorney General. 

EXTENSION OF EXISTING TERMS. 

Power of general assembly to extend existing terms limited to such legis­
lation as is necessary to effect the purpose of article XVII, section 1, of the con­
stitution. 

March 19, 1906. 

HoN. SAMUEL H. WEST, Senate Chamber, Columbus, Ohio. 
DEAR SIR:- Replying to your request for an opinion upon the subject, I 

beg to advise you that in my judgment the General Assembly is without con­
stitutional power to extend the term of any elective public officer for any length 
of time whatever, beyond that absolutely necessary to carry into effect the purpose 
of Sec. 1 of the new amendment to the constitution, providing for biennial elec­
tions. With respect to those county offices, the terms of which will expire under 
existing laws in odd numbered years, and in which case successors can be 
electe-:l hereafter in November of the preceding even numbered years, there appears 
to be n'l such necessity for an extension of said terms as would be justified by 
the grant of power in the new constitutional amendment. 

Very truly yours, 
wADE H. ELLIS. 

Attorney General. 

PUBLIC AFFAIRS- BOARD OF TRUSTEES OF- EFFECT OF PRO­
POSED AMENDMENT OF SECTION 205, M. C. UPON 

APPCINTMENT OF. 

Amendment of section 205, M. C., so as to authorize mayor to appoint 
members of board of trustees of public affairs whenever council provides for exist­
ence of such board. 

March 20. 1906. 

DR. YocxG STEPHENSON, House of Representatives, Columbus, Ohio. 

DEAR SIR: - Sec;tion 205 of an act to provide for the organization of cities, 
etc., provides that, 

"In the event that the council shall in accordance with the pro­
visions of this act, prior to the first election of municipal officers to be 
held under the provisions of this act, establish such board of trustees 
of public affairs, the mayor of such village shall appoint the members 
of such board subject to confirmation by the council, who shall hold 
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their respective offices until such time as their successors shall have 
been elected in accordance with the provisions hereof, and such suc­
cessor shall be elected at the next regular election of municipal officers 
held in such village." 
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The power of the mayor to appoint the members of the board is by the terms 
of this act limited to the time intervening between the time of the passage of· this 
act and the first election of municipal officers held under the provisions of this act. 
This is the natural meaning of the words used. Section 222 of the act fixes the 
date when the first election of municipal officers shall be held as the first Monday 
in April, 1903. 

The bill as amended by striking out the words, "prior to the first election of 
municipal officers to be held under the provisions. of this act," will give the mayor 
power to appoint the board, subject of course to confirmation by the council, at 
any time when the council provides for the existence of such a board; and such 
appointees will hold office until the next regular election of municipal officers. 

· It might be well also to amend the last sentence of paragraph one of section 
205 by striking out the words, "in like manner as the original appointments were 
made" and substituting the words "by appointment by the mayor subject to con­
firmation by the council." The words now used probably haYe the same meaning 
as the proposed amendment but are less certain, and refer to a prior appointment 
which may never have been made. In as much as you are making one change 
in the act it might be as well to make this additional change in the direction of 
greater certainty. 

Very truly yours, 
wADE H. ELLIS. 

Attorney General. 

POLICE POWER AS TO FIXING HOURS OF EMPLOYMENT. 

House bill number 328, abridging right of parties to fix, by contract, num­
ber of hours constituting day's work of telegraph and telephone operators, con­
stitutional. 

March 22, 1901l. 

HoN. HoWARD vV. PEARS, Ilousc uf Reprcscl!tlzti<:cs. 

DEAR SIR:- The Supreme Court has held that it is not within the power 
of the legislature by the enactment of a positive law to abridge the right of par­
ties to fix, by contract, the number of hours that shall constitute a day's work nor 
to deny effect to the stipulations and agreements of the parties themselves touch­
ing such matters, except only as the exercise of such power ma)• be authori::ed for 
the culili/!Oil ,,.cffare; and the right to so exercise its power of restraint extends 
only to matters affecting the public welfare, or the health, safety and morals of 
the community. 

House Bill No. 328, the provisions of which apply only to telegraph or tele­
phone operators employed in connection with the despatching of trains, seems to 
come within the exception above stated. The safety of the public is affected 
by the efficiency of such employes. The bill would probably be held constitutional. 

Very truly yours, 
\VADE H. ELLIS. 

Attorney General. 
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DISCHARGE OF C01J~TY TREASURERS A~D SURETIES FROM 
LIABILITY. 

Effect of House bill number 44, providing for release of county treasurers 
and their sureties from liability for loss of public funds in certain cases; said bill is 
not retroactive. 

March 24, 1906. 

HaN. A. R. PHILLIPS, H ousc of Rcprcscutath·cs, Columbus, 0/zio. 

DEAR SIR: -You request my opinion as to the effect upon pending or past 
cases or transactions of House Bill No. 44, entitled "A Bill to provide for the 
release and discharge of county, city, village, township and school district treas­
urers and their sureties in certain cases." 

This bill authorizes the release of treasurers and sureties above enumerated 
from liability for loss of public funds w-here such loss is caused by fire, robbery, 
failure of bank, etc., but without fault or negligence on the part of such treas­
urers or sureties. It provides for the determination by a designated local authority 
of the existence or non-existence of negligence on the part of the officers and 
allows an appeal from such finding to the court of common pleas. It further 
provides that after a finding of no fault or negligence has been made, and before 
the release or discharge -is granted, the question of discharging the treasurer and 
his sureties may be submitted to the people and decided by popular vote of the 
qualified electors in the interested political subdivision of the state. Further it is 
made the duty of such local board to submit this question of release or non­
release to a vote of such electors on demand of 25 per cent. of the qualified voters 
within the district. 

In my judgment this law is not retroactive. and its provisions would not 
apply to cases where a loss has already been sustained; nor is there any 
authority to release any treasurer or his sureties where the right under existing 
laws to insist upon the payment of the loss has already accrued. 

The constitutionality of the act, in so far as it may be questioned on other 
grounds is assumed. It has a uniform operation throughout the state, and does 
not take from the county, city. village, township or school d'istrict the right to 
insist on a strict enforcement of the terms of the bonds of their respective treas­
urers; although there may be some question as to the constitutioanl power to confer 
upon the local board or electors the right to determine 'the question of negligence 
of the public officer and thus fix his liability under the law. 

Very truly yours, 
\VADE H. ELLIS. 

A ttonzey General. 

COMMISSION DOES NOT DETERMINE TERM OF OFFICE FIXED BY 
STATUTE. 

Term of office of county treasurer fixed by statute, not by commission. 

March 26, 1906. 
HaN. C. B. WINTERS, House of Representatives. 

DEAR SIR:- In reply to the inquiry submitted to you by William Goodsite, 
treasurer of Erie county, relative to the expiration of his term of office, I beg· 
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lean! to say that the term designated in the treasurer's commission in no way 
affects the duration of his term of office. 

'The term of office of a county treasurer is fixed by section 1079 of the 
Revised Statutes of Ohio, which provides that a county treasurer shall hold office 
for a term of two years, from the first )londay of September next after his elec­
tion. Therefore )lr. Goodsite's term of office will expire at the end of two years 
from the first )londay of September next after his election. 

Very truly yours, 
wADE H. ELLIS. 

Attomey General. 

COUNTY AGRICULTURAL SOCIETY- MEMBERS OF BOARD OF MAN­
AGERS OF, ARE TOWNSHIP OFFICERS. 

:\!embers of board of managers of Shelby county agricultural society, or­
ganized under special act in 95 0. L., 833, are township officers. 

March 29, 1906. 
RoN. ]. E. RcsSELL, Ohio Senate, Columbus, Ohio. 

DEAR SIR: -You inquire whether the members of the board of managers 
of the county agricultural societies, such as are provided for by section 5 of House 
Biii No. 563, 95 0. L. 833, are county or township officers. 

Section 7 of this act provides that, 

"The election of members of the agricultural board shall be gov­
erned in all respects by the same laws governing the election of other 
township officers." 

I am of the opinion, therefore, that ·the members of this board are township 
officers, and should therefore be elected in the odd numbered years. 

Very truly yours, 
wADE H. ELLIS. 

Attorney General. 

TOWNSHIP DITCH SUPERVISOR- EFFECT OF PROVISION, IN BILL 
CREATING OFFICE, FOR APPOINTMENT OF, BY TOWNSHIP 
TRUSTEES, FOR INTERVAL UNTIL FIRST ELECTION FOR TOWN­
SHIP OFFICERS. 

Bill providing for creation of office of township ditch supervisor, if enacted 
into law, would be valid and constitutional as to its other provisions, though pro­
vision requiring appointment to said office by township trustees for interval until 
first election for township officers be held unconstitutional; whether general assem­
bly may create a vacancy in an elective office, and provide for appointment of 
officer to fill same, quaere. 

March 28, 1906. 
RoN. D. D. SPANGLER, House of Representatives. 

DEAR SIR : - Your letter of March 22nd, as I understand it, refers to a bill 
creating the elective office of township ditch supervisor. You wish my opinion as 
to the constitutionality of that provision of the bill which requires the township 

16 AITY GEN 
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trustees, on demand of at least five land owners, to appoint a township ditch 
supervisor to serve during the interim between the date of the passage of this 
act and the n!!xt annual election. 

Section 2i, article II of the constitution provides that the filling of all vacan­
cies not otherwise provided for by this constitution, or the constitution of the 
United States, shall be made in such manner as may be idrected by law, but no 
appointing power shall be. exercised by the general assembly. That this section 
gives the legi~lature power to vest in an existing board or officer, as such, power 
of appointment to fill a '·vacancy·· in an elective office '"not othe;wise provided 
for." by the constitution is settled. 

-· 

State v. Brewster, 44 0. S., 589; 
Walker v. Cinti., 21 0. S., 14; 
State v. Pugh, 43 0. S., 110. 

The Ohio constitution provides, article X, 

Sec. 1. "The general assembly shall provide by law, for the elec­
tion of such county and township officers as may be necessary." 

Sec. 4. "Township officers shall be elected by the electors of each 
township, at such time, in such manner, and for such term, not exceeding 
three years, as may be provided by law; but shall hold their offices until 
their successors are elected and qualified." 

Article XVU of the constitution, adopted November, 1905, provides: 

"All vacancies in other elective offices shall be filled for the unxe­
pired term in such manner as may be prescribed by law." 

\Vhether the legislature can provide for the appointment of an officer to fill 
a township office ct:eated by the legislature during the interim between the passage 
of the act creating the office and the first election which may lawfully be held to 
fill such office, has never been decided by the courts of this state. The answer to 
this question depends on whether such interval is a "vacancy" within the meaning 
of Article II, Section 27. The inter-relation of Article X, Sections 1 and 2, and 
Article II, Section 27, and the meaning of the word "vacancy," are considered by 
Judge Shauck in the case of State v. Thrall, 59 0. S., 398, 399: 

"It has never been held by this court that the legislature may create 
a vacancy in an existing county office to be filled by appointment, although 
it was held that the official term .of an elected clerk of the court may, 
by the operation of the constitutional provision referred to and an act 
of the legislature, be in effect extended beyond the term for which he 
had been elected, the extended term not exceeding any limitation placed 
thereon by the constitution. 

"Although the power exercised by the general assembly in this in­
stance :~ legislative in character it must be exercised conformably to the 
pertinent sections of the lOth article of the constitution. 'Section 1. The 
gener~l assembly shall provide by law for the election of such county and 
township officers as may be necessary. Section 2. County officers shall 
be electe'l on the first Tuesday after the first Monday in November by 
the electcrs of each county, in such manner and for such term, not ex­
ceeding three years, as may be provided by law. Section 3. No person 
shall be eligible to the office of sheriff or county treasurer for more than 
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four years in any period of six years.' The mandatory provioion that 
the general assembly shall provide by Jaw for the election of county offi­
cers is a clear denial of its power to provide for their appointment, and 
the requirement that such officers shall be elected on the day named nega­
tives the view that they may be appointed by at1y authority. State ex 
rei. v.- Brennan, 4!.1 Ohio St., 33. The power if the general assembly with 
respect to the subject is completely comprehended in these sections of 
the lOth article and section ::!7 of the second article: 'The election and 
appointment of all officers, and the filling of all vacancies, not otherwise 
provided for by this constitution, or the constitution of the Unied States, 
shall be made in such manner as may be directed by Jaw * * *.' The 
nature and terms of the power granted by this section indicate that, in 
its application to county offices, it is subordinate to the provisions of the 
lOth article. The vacancies for which it authorizes the legislature to 
provide are those which occur fortuitously, as by death or resignation, 
in offices for which there has been provided, in obedience to the lOth 
article, an elected incumbent. The power to provide for the filling of 
such vacancy does not imply a power to create an interval in the office 
between the official terms of two persons elected to fill it. With respect 
to the interval which the general assembly has attempted to create by 
the legislation in question it is 'otherwise provided' by the lOth article, 
and as to the principles involved the act does not differ from that con­
sidered in the State v. Brennan." 
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A distinction might be made between a vacancy in an existing office created 
by an attempted change in the date of election to such office and the vacancy which 
must necessarily exist in a new office between the date of its ·creation by the 
legislature and the first election of an incumbent. It was a vacancy of the former 
sort that was before the court in State v. Thrall, supra; in other words a vacancy 
in an elective office was created by the voluntary action of the legislature. 

The definition of the word "vacancies" in the above opinion makes it doubt­
ful whether the distinction suggested would be considered important by the court 
in determining the constitutionality of legislation providing for an appointment 
to fill this preliminary vacancy. It has been frequently held in other jurisdictions 
that a vacancy is ipso facto created by the creation of a new office and that the 
legislature may provide for an appointment to fill such vacancy, although the office 
be an elective office under the constitution. 

Stocking v. State, 7 Ind. 326, 329; 
Walsh v. Commonwealth, 89 Pa. St. 419; 
In Re 4th Jud. Dis. 4 Wyo. 133, 148; 
Clark v. Irwin, 5 X ev. 111, 125. 

The whole bill is not before me, but if the other provisions are constitutional 
:the law would be operative pro tanto even though the provisions with reference to 
appointment should be held unconstitutional. 

It is not to be presumed that the general law establishing the elective office 
of township ditch supervisor would not have been passed even if the legislature 
had known that they could not provide for filling such offices at once, by appoint­
ment 

The bill may therefore be passed in its present form. 
Very truly yours, 

WADE H. ELLIS, 

Attomey General. 
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GENERAL ASSEMBLY- MEMBER OF, ELIGIBLE TO APPOINTMENT" 
AS MEMBER OF COMMISSION TO ERECT HO::VIE FOR CRIPPLED­
AND DEFORMED CHILDREN 

Membership on commission to erect home for crippled and deformea chilaren,_ 
being an appointment for the performance of a specific duty, upon which perform­
ance rights and duties attaching to such membership must terminate, does not con­
stitute an "office," within the meaning of article II, section 19 of the constitution. 
and section (18-1) R. S. 

May 28, 1906. 

RoN. }OHN W. HARPER, Member Senate, 77th General Assembly, First District, Cill­
cinnati, Ohio. 

DEAR SIR:- The question presented in your Jetter of May 25th as to your 
eligibility to appointment as a member of the commission for the erection or a home· 
for crippled and deformed children, is not entirely free from difficulty. 

Article II, Section 19 of the constitution provides: 

"No senator or representative shaH, during the term for which he 
shaH have been elected, or for one year thereafter, be appointed to any 
civil office under this state, which shaH be created or the emoluments of 
which shall have been increased, during the term for which he shaH 
have been elected." 

What constitutes an office has been the subject of frequent consideration by.· 
the courts of this· state. In State v. HaJliday, 61 0. S., 171, the court say.s: 

''The distinguishing characteristic of a public officer is, that the in­
cumbent, in an independent capacity, is clothed .with some part of the 
sovereignty of the state, to be exercised in the interest of the public as 
required by law. The office must be of a continuous character as opposed 
to a temporary employment, though the time be divided into terms to be 
filled by election or appointment in accordance with the genius of our 
system of government; and a bond and an oath of office are generaHy, 
though not always, required for the faithful performance of the duties 
of the incumbent: and compensation is made either by salary or fees, or 
both." 

And in Barker v. State, 69 0. S., 68-72, the court says that the two most 
essential characteristics of a public office are, first, the fact that the incumbent is. 
clothed with some part of the sovereignty of the state, etc., and second, that the· 
duties are of a continuous character as opposed to a temporary employment. 
Emolument is not a necessary incident of a public office. State v. Brennan, 49 0 .. 

, S., 38. 
In the case of Commissioners v. PargiJlis, 10 C. C., 376, affirmed by the· 

supreme court, 53 0. S., 680, it is held that a building committee appointed by the­
circuit court to act with the county commissioners in making and approving plans 
and awarding contracts for a county court house, were not county officers within. 
the meaning of section 1, of Article X of the Constitution. 

The case of Slatmyer v. Springborn, 1 N. P. N. S., 157, is to the same effect. 
The cases seem to be uniform in holding that persons appointed to perform' 

some specific duty, and not for any definite term and whose rights and duties; 
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·terminate when the specific duty for which they were appointed is performed, are 
not public officers within the meaning of the constitution. 

Section (18-1) R. S., provides that no member of the general assembly shall 
·be appointed, 

.. Trustee of any benevolent, educational, penal or reformatory insti­
tution of the state supported in whole or in part by funds drawn from 
the state treasury." 

The duties of the commission appointed by 98 0. L., 57, terminate when 
""the buildings are completed. The board of trustees, to whom the general man­
agement and control of the established institution is intrusted, must be appointed 
as soon as the buildings are completed. · The function of the members of the com­
missiOn is quite different from that of the trustees, and I do not therefore believe 
that the statute just referred to prohibits your appointment as a member of the 
·commission. 

The act creating the commission, section 3, provides that, 

"The members of said commission appointed by the governor, be­
fore entering upon the duties of their office, shall take and subscribe an 
oath or affirmation before some competent authority, faithfully to dis­
charge all the duties required of them by this act." 

This language seems to indicate that the legislature considered that the mem­
bers of said commission held offices. 

I am of the opinion, all things considered, that no constitutional or statutory 
provision renders you ineligible to appointment as a member of the commission. 
I cannot positively assert, however, that a court would be of the same opinion, 
.as there is no direct or controlling authority on the exact question presented. 

Very truly yours, 
WADE H. ELLIS, 

Attorney Ge11eral'. 

CITIZENSHIP IN STATE LOST BY PERMANENT ABANDONMENT OF 
RESIDENCE THEREIN. 

Residence in another state with intention of becoming Citizen thereof termi­
nates right of suffrage in Ohio and tenure of office as member of general assembly. 

October 30, 1906. 
Hox. D. D. SPANGLER, New Bataz•ia, Ohio. 

DEAR SIR:- Your inquiry of recent date inqumng whether or not you can 
move to the state of Maryland with the intention of becoming a citizen of that 
state sometime in the future and, at the same time, retain your citizenship in Ohio 
and your seat in the legislature until your term expires, is received. In reply I 
beg leave to say if you move to Maryland with the intention of becoming a citizen 
of that state now, or in the future, it is in effect an abandonment of your resi­
-dence in Ohio and, in my opinion, you would not be entitled to exercise your 
suffrage in Ohio or retain your seat m the legislature. 

Very truly yours, 
\VADE H. ELLIS, 

Attorney General. 
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(To the Prosecuting Attorneys.) 

PROSECUTING ATTORNEY- DUTIES OF. 

Prosecuting attorney is not ~y law the legal adviser of township officers 
(prior to enactment of Conroy law). 

January 13, 1906. 

HoN. F. M. STEVENS, Prosecuting Attorney, Elyria, Ohio. 
DEAR SIR:- Your communication dated January 12th inqumng whether or 

not the prosecuting attorney is the legal adviser to township officers, is received. 
In reply I beg leave to say that the prosecuting attorney is not, by law, the legal 
adviser of the township trustees· and is not entitled to compensation out of the 
county treasury for legal ·services rendered them. Under section 1274, R. S., the 
prosecuting attorney is only made the adviser to the county commissioners and 
other county officers. The township trustees, may, however, employ the prosecut­
ing attorney as their counsel but the compensation would have to be paid out of 
the township treasury. Very truly yours, 

WADE H. ELLIS, 
Attorney General. 

WORTHY BLIND- ADMINISTRATOR MAY NOT RECEIVE ALLOW­
ANCE FOR SUPPORT OF. 

Certificate from probate judge for support of worthy blind person not pay­
able to administrator after death of blind person. 

January 18, 1906. 

' HoN. HA}.liLTON E. HoGE, Prosecuting Attonze::/, Kenton. Ohio. 

-DEAR SIR:- Your communication dated January 17th is received. You say 
that the probate court of your county issued a certificate to a person coming 
within the provisions of the act to provide relief for the worthy blind; that this 
certificate was filed with the county auditor in the month of August, 1904, and 
payment refused for the reason that the county commissioners had made no­
appropriation for its payment; that the person in whose favor the certificate was 
made died in March, 1905, and an administrator has been appointed for her 
estate; that the commissioners made the necessary appropriation for the year 
1905; that the administrator is now claiming the several amounts that the probate 
court has certified to from time to time during the life of the decedent from the 
county treasury, and you inquire whether or not these certificates are valid claims 
against the county. 

In reply I beg leave to say that the act to provide relief for the worthy blind 
is intended to assist in the support of worthy blind persons who come within its 
provisions. 

Section 5 of the act, R. S. ( 670-5), provides that payment shall be made to 
the beneficiary upon the presentation of the certificate, either personally or through 
the United States mail. As the money is only intended for the support of the 
applicant, the administrator of the estate would have no claim against the county. 

Very truly yours, 
WADE H. ELLIS, 

Attorney General. 
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PROSECTJTIXG ATTOR~EY- COl\IPENSA TION OF. 

County commissioners have no authority to fix the compensation of the prose­
cuting attorney. 

January 1!!, 1906. 

Hox. CHARLES C. KEARXS, Batavia, Ohio. 

DEAR SrR:- Yo~r communication dated January 16th, relative to the 
authority of the county commissioners under section 1297 of the Revised Statutes, 
to fix the col•ovensation of the prosecuting attorney at less than $2.00 per hun­
dred, is received. In reply I beg leave to say that under section 1297, county com­
missioners are only authorized to direct at what times and in what installments 
the compensation of the prosecuting attorney shall be paid, and have no authority 
in fixing the compensation. Prior to the amendment of section 1297, 95 0. L., 486, 
county commissioners were authorized to fix the compensation of prosecuting at­
torneys within certain limitations, as found in 92 0. L. at page 358. 

Very truly yours, 
WADE H. ELLIS, 

Attorney General. 

PROSECUTING ATTORNEY- EMPLOYMENT OF AS LEGAL COUNSEL. 

County commissioners may employ prosecuting attorney as legal counsel 
under section 845, R. S., (prior to enactment of Conroy Ia w). 

January 2:2. 1906. 

HoN. RoBERT R. NEvr:-~. Prosecutiug Attorney, Da}'fOI!, Ohio. 

DEAR SIR: -Your letter dated January 17th relative to your making a con­
tract with the county commissioners under section 845, a~ amended, is received. 

In reply I beg leave to say, I know of no reason why the county commis­
sioners cannot contract with the prosecuting attorney to perform the duties 
required under said section. Of course you will understand, if the prosecutor is 
employed under section fl45 he will not be entitled to any allowance under 
section l:Zi 4. 

V cry truly yours, 
\VADE H. ELl..IS, 

A ttomey General. 

FISH AXD G.UIE LAWS. 

Construction of sL·ctinns l\1\la. lll!ld anti \11!1,,. R. S. 

January :27. HIOii. 

Hox. C. R. HoRXBECK, Prusecutilll{ Attor11cy. J.undoil, Ohio. 

DEAR SIR:- Your several letters asking for a construction of sections 409a 
and 409d of the Revised Statutes are received. 

Original section 409a is now section 6 of an act approved April 26th, 1904 
(97 0. L., ·!63), and is substantially in the same words as original section 409a. 
Under this section prosecution for offenses not committed in the presence of the 
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warden or other police officer should be instituted only upon the approval of the 
prosecuting attomey of the county in which the offense is committed or under the 
direction of the attorney general. 

Section 409d, as it appears in the Revised Statutes, has not been amended. 
You state, however, in your communications that in the particular case 

referred to the warden found some "skins of birds" in the possession of the person 
who was arrested, and that thereupon prosecution was instituted, without such 
prosecution having been first approved by the prosecuting attomey or directed 
by the attomey general, and you ask whether· such prosecution was properly begun, 
and whether the costs made in such prosecution are to be certified and paid under 
section 409d of the Revised Statutes. 

Section 12 of the act creating the fish and game commission, approved April 
26, 1904 (97 0. L., 463), makes it unlawful for any person to have in his pos­
session, either dead or alive, any of the birds mentioned in said section, and also 
provides that no part of the plumage, skin or body of any such bird shall be 
sold or had in possession for sale, except as provided in the section· following. 

By this section an offense is committed when any person is ·found to have 
in his or their possession, the birds, or plumage, skin or body of such birds. 

If the birds referred to in your letter are birds included within the terms of 
section 12, I am inclined to the opinion that the warden would be justified in 
presuming that such possession was unlawful and could institute proceedings under 
the fish and game act, and if such proceeding is lawfully instituted, then the costs 
of the prosecution are to be certified and paid under section 409d of the Revised 
Statutes. 

Very truly yours, 
WADE H. ELLIS, 

Attonzey General. 

FEES OF MAYOR AND CHIEF OF POLICE IN STATE CASES. ROAD 
COMMISSIONER MAY- NOT SERVE AS SUPERINTENDENT OF 
CONSTRUCTION. PROSECUTING ATTORNEY- RIGHTS OF, AS 
1\iE~IBER OF CO~DIITTEE TO EXA:\IINE REPORT OF COUl\'TY 
COMMISSIONERS. 

Mayor entitled to fees earned in state cases; chief of police may draw such 
fees, but must turn same into city treasury; magistrates and constables entitled to 
fees in misdeameanor cases when defendant discharged. 

Offices of commissioner of road district and superintenclei;t of road improve­
ment incompatible. 

Prosecuting attorney, as member of committee to examine annual report of 
county commissioners, may file dissenting report : said report should be published. 

Itemized statement um,ece,sary under section 1274. R. S. (prior to enactment 
of Conroy law). 

January 29. Hl06. 

HoN. CHAS. M. WH.KIXS, Prosecuting Attoruey, Warren, Olzio. 

DEAR SIR:- Your letter of January 26th submitting several inqmnes IS re­
ceived. You inquire, first, as to the right of a mayor and chief of police to an 
allowance by the county commissioners for fees earned in state cases. 

The bureau of inspection and supervision of public offices has ruled that a 
mayor and chief of police are entitled to an allowance by the commissioners for 
fees earned in state cases; that the mayor is entitled to retain the allowance made 
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him, while the chief of police is required to turn the fees into the city treasury. 
This ruling has been approved by this department. 

Second. Can magistrates and constables draw fees in cases of misdemeanor 
when defendant is discharged? 

The commissioners may make· an allowance to magistrates and constables· in 
cases of misdemeanor within the' limitations prescribed in section 1113, R S. 

Third. Can the commissioners of road districts, under the provisions of S<!C­

tion ( 4757-1) and following sections, act as superintendents or inspectors of im­
proved roads and' draw pay therefor? • 

Section ( 4731-1) provides for the appointment of road commi,sic:mer. Sec­
tion (4757-7) fixes their term of office and provides that said commissioners shall, 
before entering upon the discharge of their duties take an oath of office. It also 
fixes their compensation for each day actually employed, and said compensation to 
be the same as township trustees. 

Section (4757-13) authorizes the road commissioners to select a superin­
tendent to superintend the construction of road improvements whenever, in their 
opinion, the engineer may not have time to perform such duties, and provides that 
the superintendent's compensation shall not exceed $4.00 per day for the time actu­
ally employed, and in any event not more than $100 per month. 

Section ( 4757-15) provides that such superintendent, when appointed, shall 
before entering upon his dPties take and ,uhscrihe to an oath of office and give 
bond. 

In my opinion, the office of superintendent of construction is separate ann 
distinct from road commissioner and incompatible therewith. Therefore a road 
commissioner may not be appointed superintendent of construction. 

Fourth. Under the provisions of section .917 of the Revised Statutes is the 
prosecuting attorney required to sign the report if he does not concur with the 
statements therein contained? If he does not sign the report, can he file a sep­
arate report, and if so, whirh report is authorized to be published as the report of 
the committee? 

Section 917 does not expressly provide that the report shall be signed by 
either the committee appointed by the court or the prosecuting attorney, but only 
provide:. Lhat said committee when they have completed their examination shall 
leave the report of their examination with the auditor of the county for the use 
of the commissioners, who shall immediately thereafter cause said statement, to­
gether with the report of the committee, to be published, etc. 

I am of the opinion that if the prosecuting attorney cannot agree with the 
committee appointed by the court as to the nature of the report to be made, that 
separate reports may be made by the prosecuting attorney, and either or both of 
tlie persons composing the committee, and that under section 917 each of said 
reports should be published. 

Fifth. Is the prosecuting attorney required to itemize his bill for allowance 
to be made by the commissioners on the first Monday in December? 

Section 1274 of the Revised Statutes provides that, 

"The prosecuting attorney shall be the legal adviser of the county 
commissioners and other county officers * * *; and for these services 
the county commissioners shall annually, at their December session, 
make him such allowance as they think proper." 

In my judgment it is not nece;:sary that the prosecuting attorney should sub­
mit an itemized bill to the county commissioners under this section. 

Very truly yours, 
WADE H. ELLIS, 

Attor11ey Ge11eral. 
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DlPROVED ROADS-REGULATIOX OF BURDENS ON. 

Authority of county commissioners to regulate burdens on improved roads. 

February 1, 1906. 

RoN. E. T. HuMES, Prosecuting Attorney, Delaware, Ohio. 

DEAR SIR:- Your communication dated January 31st relative to the authority 
the county commissioners have urider section 4904, R. S., as amended 97 0. L., 
36, to regulate burdens on improved roads, is received. You say that the county 
commissioners provide in their resolution that from December 1st to April 1st, no 
person is permitted to transport over said improved road a weight of over 3,400 
lbs. including weight of vehicle, when the said improved roads are in a soft or 
unsettled cqndition. You inquire whether or not said provision is authorized under 
section 4904 as amended. Said section provides that the county commissioners of 
every county shall constitute a board of directors for their respective counties, ~ith 
power to prescribe the increased gross weight in quantity greater than 3,400 lbs. 
that may be carried, including weight of vehicle, in vehicles having a width of tire 
3 in. or upwards, and cause such regulations to be recorded in their journal. 
Under this provision the county commissioners may make such regulations as they 
deem necessary, affecting all vehicles having a width of tire 3 in. or upwards, as to 
the weight of burden they may transport, in excess of 3,400 lbs. 

As you say, the resolution passed by your county commissioners may work 
a hardship upon some persons yet, m my opinion, the resolution is within the 
authority conferred by the statute. 

Very truly yours, 
wADE H. ELLIS, 

Attorney Ge11eral. 

LOCAL OPTION- ELECTION. 

Construction of "votes cast'' as used in section ( 4364-20e) R. S. 

February 8, 1906. 

Hox. JoHN H. CLARK, Prosecuting AttonzeJ!, J!arion, Ohio. 

DEAR SIR : -Your communication dated February 7th relative to a construc­
tion of the words ··,·otes cast" as found in section ( 4364-20e) R. S., is received. 
In reply I beg leave to say that in my opinion the words "votes cast" mean all 
the votes that were legally offered and placed in the ballot-box, without regard 
to whether the individual voter voted for all or a part of the candidates on the 
ticket. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 
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VETERINARY SURGERY. 

Qualifications to practice veterinary surgery. 

February 12, 1906. 

RoN. L. R. ANDREWS, Prosec11ting Attorney, Ironton, Ohio. 

DEAR SIR:- Your communication dated February lOth relative to the right 
of persons to practice veterinary surgery within the State of Ohio under an act 
entitled "An act to regulate the practice of veterinary medicine and surgery," as 
passed by the legislature May 21st, 1894, (91 0. L., 391), is received. 

In reply I beg leave to say that section 1 of this act provides: 

"That all persons who now, or shall hereafter practice veterinary 
medicine and surgery in the state of Ohio, and have not been engaged 
in such practice for at least three years prior to the passage of this act, 
in the state of Ohio, shall be examined as to their qualifications by a state 
board of veterinary examiners, to be appointed as hereinafter provided." 

Under this provision no person is permitted to practice veterinary surgery 
within this state, without first taking the required examination and receiving a 
certificate, except those persons who had been engaged in the practice of veterinary 
surgery for at least three years prior to the passage of the act. Such persons are 
!Jot required to take the examination nor hold the certificate provided for in said 
act. 

Very truly yours, 
wADE H. ELLIS, 

At!orney General. 

COSTS-ALLOWANCE FOR, WHEN STATE FAILS TO CONVICT. 

County commissioners may make an allowance in causes of felonies where 
the state fails, for any cause, to convict. 

February 14, 1906. 

Hox. IRVIN :.reD. S:~nTH, Prosecuting Attonzcy, Hillsboro. Ohio. 

DEAR SIR:- Your communication dated February 13th, relative to the <iJIOw­
ance of lost costs by the county commissioners under section 1309, is received. In 
reply I beg leave to say that section 1309 provides that: 

"The county commissioners may * * * make an allowance * * 
::: in causes of felonies \vhere the state fails," etc. 

Under this provision, if the state fails to convict for any cause, the com­
missioners are authorized to make the allowance. 

Very truly yours, 
WADE H. ELf.IS, 

Attrmzey General. 
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LOCAL OPTIOX- :\ICXICIPAL- JCRISDICTIOX OF PROSECGTIOXS. 

Common pleas court has jurisdiction of prosecutions under municiapl local 
<>ption law. 

February 15, 1906. 

HoN. E. E. Et:BANKS Prosecuting Attome:y, Jackson, Ohio. 

DEAR SIR:- Your communication dated February 12th, inquiring whether or 
not the common pleas court has jurisdiction of prosecutions under the municipal 
local option law, is received. In reply I beg leave to say that the common pleas 
court has jurisdiction of such prosecutions and the fine imposed by said court 
:Should be turned into the county treasury. 

Very truly yours, 
WADE H. ELLIS, 

A ttor11ey General. 

SHERIFF- FEES OF, FOR RETT..JRNIXG PRISONER FR0:\1 PENITEN­
TIARY FOR TRIAL-HOW PAID. 

Fees of sheriff for coll\·eying prisoner confined in penitentiary to county jail 
pending trial in cominon ple""as court for another offense ohould be taxed as costs. 

February 15, 1906. 

HoN. 'vV. R. GRAHA~r, Prosecuting Attomcy, Yowzgstown, Ohio. 

DEAR SIR:- Your communication dated February 14th, inquiring whether or 
not the sheriff is entitled to his fees for services rendered under section 7235, im­
mediately upon the return of th:: prisoner to the county jail, is receiYcd. In reply 
I beg leave to say that section 7235 provides that 

"The sheriff shall receiye fees at the rate allowed by law for con­
\·eying con\'i;ts to the penitentiary" 

but in my judgment such fees should he taxed in the cost bill and paid i1i the 
usual way. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

DOW TAX- REFUNDER OF. 

Refunder of Dow tax may be made to person entitled thereto after fund de­
rived from such tax has been in part distributed .. 

February 2'!, 1906. 

HoN. IRVIN :\leD. s~nTH, Prosecuting Attomey, Hillsboro, Ohio. 

DEAR SIR:- Your letter of February 22nd received. You state that a num­
ber of persons, recently engaged in traffic in malt and vinous liquors, have dis­
continued the business and have demanded a refunder for the balance of the year 
<>f the Dow tax paid by them. You also state that the "Dow fund" has been in 
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part distributed in so far that the percentage of the Dow tax collection has been 
remitted to the state treasurer, and the balance of the Dow tax is still undis­
tributed and in the hands of the county treasurer. 

Cpon this state of facts you inquire, \\·hether or not the auditor of the county 
may issue an order of refunder to the persons referred to upon the county treas­
urer, and whether or not the treasurer should pay such warrants. 

The persons applying for a refunder, if they bring themselves within the 
provisions of the law, are entitled to a warrant of refunder to be paid out of the 
moneys in the hands of the treasurer derived from the Dow taxes and still undis­
tributed, and the county or sub-division may reimburse it~clf for that portion of 
the refunder charged to the state, at the next settlement. 

Very truly yours, 
wADE H. ELLIS, 

Attornejl General. 

TUBERCULOSIS- SEPARATION OF PAUPERS AFFECTED WITH. 

County commissioners, acting with infirmary directors, may provirk sLparate 
place at county infirmary for persons affected with tuberculosis. 

March 2, 1906. 

Ho:->. W. R. GRAHA~I, Prosecuting Attonzcy, }'owzgsfO<•'lZ, Ohio. 

DEAR SIR: -Your communication dated February 21st, relative to the right 
of county commissioners to provide a place at the infirmary or elsewhere for the 
confinement of persons affected with tuberculosis, is received. In reply I beg leave 
to say that while the county commissioners would not be authorized to construct, 
at the public expense, a sani'tarium or hospital for persons affected .with consump­
tion, yet I see no reason why they might not, in conjunction with the infirmary 
directors, make provision at the county infirmary whereby paupers afflicted with 
tuberculosis could !Je kept separate and apart from the other inmates. The com­
missioners will not be authorized to provide a place for the care and treatment of 
people in general afflicted with tuberculosis on the ground that consumption i& 
regarded as a contagious disease. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

FEES- II'\ CASE OF CHANGE OF VENUE. 

Fees of sheriff and clerk in case of change of venue when defendant acquitted 
not chargeable to county in which indictment is found; jury fees in such case are 
so chargeable. 

~larch 3, I flOG. 

HoN. CHARLES S. SHEPPARD, Prosecuting Attorney, Cambridge, Ohio. 

DEAR SIR:- Your communication dated February 28th, relative to the pay­
ment of sheriff, clerk and jury fees by the county in which the indictment is found 
in a case where there has been a change of venue and the defendant acquitted, i& 
received. 

In reply I beg leave to say that under section 7264, R. S., the costs accruing 
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from a change of venue, including the compensation of the attorneys appointed to 
assist the prosecuting attorney, the reasonable expenses of the prosecuting attorney 
incurred in consequence of such change of venue, the fees of the clerk of the court, 
the sheriff and the jury fees are to be paid by the commissioners of the county in 
which the indictment was found. 

The supreme court has held in the case of Commissioners v. State ex rei., 49 
0. S., 373, that where, In a criminal case the venue is changed, and the state fails 
to convict, the county in which the indictment is found, is not liable for the 
fees of the sheriff of the county in which the trial was had. This holding would 
also apply to the clerk of the court. 

The circuit court in the 4th circuit at the February term, 1897, in the case of 
State ex rei. Board of Commissioners of Gallia County v. The Commissioners of 
Meigs County, held that the provisions of section 7264, R. S., as to the payment 
of costs, did not include jury fees. 

Section 7264 was amended, however, February 7th, 1898, making specific pro­
vision for the payment of jury fees. 

In my opinion, the county in which the indictment was found, is liable for the 
jury fees only. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

WARRANT- COUNTY TREASURER- INTEREST. 

Warrants on county treasury do not draw interest after notice required by 
section 1109, R. S., is given. 

March 7, 1906. 

Ho.:-~. A. P. MILLER, Prosecuting Attorney, Pomeroy, Ohio. 

DEAR SIR: -Your letter dated March 6th, inquiring whether or not warrants 
issued on the county treasury by the auditor stamped "Not pain for want of 
funds" will draw interest after the treasurer has given the notice required in 
section 1109 of the Revised Statutes of Ohio, is received. In reply I beg leave to 
say section 1109 provides: 

"So soon as there are sufficient funds in the treasury of the county 
. to redeem the warrants drawn thereon, and on which interest is accru­

ing, the county treasurer shall give notice in some newspaper printed in 
his county, or circulating therein, that he is ready to redeem such war­
rants; and from the date of such notice, the interest on such warrants 
shall cease." 

This section expressly provides that the interest shall cease upon the notice 
being given by the treasurer and, in my judgment, if the holder of the warrant 
fails to present it for redemption within the time specified in the notice given by the 
treasurer and then afterwards presents it and the fund out of which it should be 
paid is again depleted and the warrant could not be redeemed the holder of such 
warrant would not, by reason of said fact, be entitled to interest after the date of 
the notice given by the county treasurer. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 
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TOWXSHIP TRCSTEES- EXTENSIOX OF EXISTIXG TERM. 

Township trustee elected in spring of 1903 holds over. 

:\larch 21, 1906. 

Hox. CHARLES H. GRAVES, Prosecuting Attorney, Oak Harbor, Ohio. 

DEAR SIR:- Your letter of :March 7th is at hand. You state that at the 
spring election in 1903, John Peters was elected township trustee of Carro11 Town­
ship, Ottawa County; that the electors of said township at the November election 
in 1905 elected one John Winters to fill the interim from April, 1906, to January, 
1907. Your question. is, who will be entitled to the office at the expiration of the 
three years for which John Peters was elected? 

The constitutional amendment fixing the time for holding elections and terms 
of office provides: 

"And the general assembly shall have power to so extend ex1stmg 
te.rms of office as to effect the purpose of section 1. of this article." 

"Every elective officer holding office when this amendment is 
·adopted shall continue to hold such office for the full term for which he 
was elected and until his successor shall be elected and qualified, as pro­
vided by law." 

This clearly indicates that the interval between the terms of officers elected 
under the old law and those elected under the present law is to be filled by the 
extension of the term of the officers in office at the time the amendment was 
adopted. 

The election of a township officer to fill an office held by a duly elected 
official whose term does not expire until some months after the date of such 
election and who holds office "until his successor shall be elected and qualified as 
provided by 'law," is not provided for by any law. 

Section 145~ provides for the filling of vacancies in the office of trustee after 
vacancies have actually occurred. It does not authorize an election or appoint­
ment to fill a prospective vacancy. In view of the constitutional provision above 
quoted and in view of section 1442 as amended March 31st, 1904, pursuant to the 
constitutional provision, I am of the opinion that there was not even a pro­
spective vacancy in the case you have stated. 

The term of office of John Peters continues until the first Monday in Janu­
ary, 1908. His successor should be elected at the Xovember election in 1907. If 
the constitutional amendment providing that elections for elective officers other 
than state and county officers should be held in the odd numbered years, had not 
been passed, ::\1r. Peters' successor would have been elected at the November elec­
tion this year. The election of John Winters last November wa.; without authority 
of law and, consequently, of no effect. 

A similar question to that which you have presentd arose in connection with 
;:he election of a township treasurer in Logan county in 1905, and in Lucas county 
m 1904, and the same ruling was made by this department. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 
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FISH AND GAME CASES- COSTS. 

\Vhen defendant in fish and game case is cqnvicted and committed in defa,tlt 
of payment of fine and costs, costs, includirtg .jury fees certified to county auditor, 
who must issue his warrant for same. 

March 23, 1906. 

HoN. JoNATHAK E. LADD, Prosecuting Attorney, Bowling Grem, Ohio. 

DEAR SIR: -Your communication dated March 23rd, inqumng as t<> 
whether a person convicted under section 9 of an act creating a fish and game com­
mission (R. S. 409d), prescribing its duties, powers, etc., as found on page 463, 
97 0. L, should upon conviction and commitment in default of payment of fine or 
costs, be kept in imprisonment until the jury fees, as. provided in said section, are 
paid, is received. 

In reply I beg leave to say that section 9 of said act provides as follows: 

"And if the defendant be acquitted, or if convicted and committed 
in default of payment of fine or costs * * * the costs in such cases 
shall be certified under oath to the county auditor who, after correct.ing 
the same, if found incorrect, shall issue his warrant on the county 
treasurer in favor of the person or persons to whom such costs and fees 
are due, and for the a!110unt due each person respectively." 

Under this provision, if the defendant in the case to which you refer, was con­
victed and committed in default of payment of fine or costs, then the costs in the 
case including the jury fees should be certified under oath to the county auditor 
to be paid as directed in said section. 

Very truly yours, 
VI/. H. MILLER, 

Assistant Attorney General. 

PROBATE COURT-CRIMINAL JURISDICTION OF. 

Section 6454, R. S., providing for concurrent jurisdiction of probate court irr 
certain counties, is constitutional. 

:March 28, 1906. 

Hox. GEORGE C. BARNES, Prosecuting Attorney, Gcorgetozvn, Ohio. 

DEAR SIR:- Your letter dated March 24th, inquiring as to the constitution­
ality of section 6454 of the Revised Statutes of Ohio, which gives to the probate 
court concurrent jurisdiction with the court of common pleas in all misdemeanors. 
and all proceedings to prevent crime in certain c<;>unties within the state, is. 
received. 

In reply I beg leave to say that the fact that this section does not operate uni­
formly throughout the state is no objection to its constitutionality. Section 8 of 
article IV of the constitution governing jurisdiction of probate courts is as follows: 

"The probate court shall have jurisdiction in probate and teM:a­
mentary matters, the appointment of administrators and guardians, the 
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settlement of the accounts of executors, administrators and guardians, 
and such jurisdiction in habeas corpus, or issuing- of marri<~g~ liccn«f'S 
and for the sale of land by executors, administrators and guardians. and 
such other jurisdictjon in any cozmt:y or counties as may be I'• or·ided by 
Ia;."'·" 
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The supreme court has held in the case of Kelley v. State, 6 0. S., 269, that, 

"Jurisdiction may be given to the probate court in one county 
which is not conferred in another. * * * The probate court may, in 
some counties, possess a jurisdict>·n concurrent with the common pleas, 
which is denied to it in others;· 

Also in the case of Giesey v. C. W. Z. Ry Co., 4 0. S., 308, the court say: 

"That the words 'in any county or counties,' were probably used 
rather as enabling than restrictive language, and were designed to per­
mit the general assembly- notwithstanding the provisions of the 26th 
section of the II article, requiring all laws of a general nature to have 
.1 uniform operation throughout the state- in its discretion to confer 
upon the probate court more extended powers in some counties than in 
others." 

Brown county is included in the list of counties enumerated in s~ction o454, 
R. S.; therefore, under section 8 of article IV of the constitution and the cases 
above cited, the probate court of your county has concurrent jurisdiction with the 
common pleas court in all misdemeanors and all proceedings to prevent crime. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

WORTHY BLIND-ADMI~ISTRATOR MAY NOT RECEIVE ALLOW­
ANCE FOR SUPPORT OF. 

Certificate from probate judge for support of worthy blind person not payable 
to administrator after death of blind person. 

March 31st, 1906. 

HoN. GEORGE C. BARNES, Prosecttting A ttonzey, Georgeto~.·n, Ohio. 
DEAR SrR:- Your communication dated March 29th is received. You sub­

mit the following case: 
An application was made under the worthy blind act, and the probate judge 

after hearing the application adjudged the applicant to come under the provisions 
of said act and issued a certificate for the amount then due said applicant. This 
certificate was presented to the county auditor, on which payment was refused, and 
while the question as to the authority of the county auditor to refuse payment 
was pending in the courts, the applicant died. You desire to know whether or not 
the executor or administrator is entitled to receive from the county treasury the 
money provided for in said certificate, from the time of the granting of the same 
to the death of the applicant? In reply I beg leave to say that the worthy blind 
act is only intended to provide for the support of the worthy blind and, in my 
opinion, any obligation on the part of the county ceases upon the death of the 
applicant. 

17 ATTY (.EN 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 
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FISH AND GAME CASES- JURY FEES. 

Jury fees in fish and game cases are not a part of the costs. 

April 4, 1906. 

HoN. JoNATHAN E. LADD, Prosecuting Attorney, Bowling Green, Ohio. 

DEAR SIR:- Your communication dated March 28th is received. In reply 
I beg leave to say that section 9 of the fish and game laws (R. S., section 409d) 
.contains no provision that the jury fees shall be a part of the costs, and the courts 
·have held that unless there is such a provision in the statute the jury fee<; are 
not a part of the costs in the case. Therefore I am of the opinion that the jury 
lees in all prosecutions under section 9 of said laws should be paid by the county. 

Very truly yours, 
WADE H. ELLIS, 

Attorney General. 

SHERIFF- EXPENSE OF. 

Expense incurred without legal authority by sheriff during riot may not be 
paid by county. 

April 4, 1906. 

HoN. JoHN B. McGREW, Prosecuting Attorney, Springfield, Ohio. 
DEAR SIR:- Your communication dated March 26th, relative to paying cer­

tain expenses incurred by the sheriff of your county during the recent riot, by 
the county commissioners, is received. 

In reply I beg leave to say in view of the holding of our supreme court that 
services performed by a public officer are presumed to be gratuitous unless the 
statute expressly provides payment for the same, I am of the opinion that the 
county commissioners would not be authorized in paying the expeqses referred 
to in your letter. I agree with you that they should have authority to do so. I 
suggest to you that you advise the sheriff to present his claim to the claims com­
mittee of the general assembly. The service rendered was for the benefit of the 
state, and I see no reason why the state should not reimburse the officer. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

INHERITANCE TAX- COLLATERAL. 

Devise made in consideration of existing legal obligation not subject to col­
lateral inheritance tax. 

April 5, 1906. 

HoN. N. H. NEWELL, Prosecuting Attorney, Upper Sandusk}', Ohio. 
· DEAR SIR: -I have yours of April 4th, 1906, advising me that in a will 

recently probated in your county there is an item devising to one "as pay for her 
services and care all my property real and personal, etc.," and in the residuary 
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' item a devise to the same person of "all other property not herein mentioned that 
I may own at the time of my death."' 

The question arising is whether or not these legacies are taxable under the 
pro\·isions of the collateral inheritance tax law. The answer to this question 
depends upon whether there was at the death of the testator an existing legal 
-obligation of an amount equal to the value of the property devised. So far as such 
legal obligation existed the provisions of the will are to be considered as satis­
fying such obligation and are accordingly not taxable. \\'here, however, no legal 
obligation existed under which the legatee could have enforced payment at law 
the legacy is deemed a gift, 'notwithstanding some moral obligation in favor of the 
legatee may have impelled testator in making distribution of his property. Vpon 
.a similar question it was held in Xew York, Doty's Estate, 7 :Misc., 193: 

"Unless some legal and enforcible claim exist against the testator 
by reason of them, a legacy stated in the will to be given in considera­
tion of services rendered should be considered as a bounty, and not the 
payment of a debt, and is not exempt from taxation." 

A Pennsylvania decision, 13 \V. N. C., 99, reads as follows: 

"Where the debt for which a legacy is given is one of legal obliga­
tion, and the legacy does not exceed the amount due, the latter, if ac­
cepted in satisfaction, being regarded as a payment and not as a mere 
bounty, is not subject to collateral inheritance tax. But this principle 
cannot apply where, as in the present case, no claim such as could 
have been enforced by suit exists, and where the legacy is a pure 
gratuity based upon a faithful performance of services, which is not 
already compensated, must have been rendered without expectation of 
reward and without liability on the part of the person receiving them."' 

I am of the opinion, therefore, that all of the property passing under the 
will submitted by you, is subject to the tax excepting such amount as m~y be suf­
ficient to satisfy any existing legal obligations held by the legatee against the 
testator. Very truly yours, 

\VADE H. ELLIS, 

Attorney General. 

PROSECUTIXG ATTORXEY- VOL'CHER FOR SALARY OF. 

Voucher for salary of pro>ecuting attorney under "Conroy act," 98 0. L. 
160, need not be approved by county commissioners. 

April 9, 1906. 

HaN. CHARLES C. KEAR:-."S, Prosecuting Attomey, Batavia, Ohio. 

DEAR SIR:- Your letter dated April Gth, is received. You inquire whether 
-or not the monthly installments of the prosecuting attorney's salary, under the 
Conroy act, should be approved by the county commissioners before payment. 

In reply I beg leave to say, in my opinion the voucher issued by the auditor 
for the monthly installment of the prosecutor's salary is a law voucher and does 
not require the approval of the county commissioners. 

Very truly yours, 
wADE H. ELLIS, 

Attor11ey General. 
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SPECIAL SCHOOL DISTRICTS. 

Acts creating special school districts unconstitutional. 

April 9, 1906. 

HoN. N. H. ·McCLURE, Pros~wting Attorney, Medina, Ohio. 

DEAR SIR: ~Your communication dated April ith in which you refer tc• 
the opinion rendered Hon. William G. Ulery, prosecuting attorney of Lucas 
county, fou!ld on page 111 of the last annual repoi:t of the attorney general, is­
received. 

You inquire whether or not under section 3928 of the Harrison school code,. 
special school districts created by special acts are legal districts? 

In reply I beg leave to say that the supreme court has held, since the adop­
tion of the Harrison school code, in the case of Bartlett et al. v. The State of 
Ohio, 73 0. S., 54, section 3928 of the Harrison school code to be unconstitu­
tional and void in so far as it declares all special school districts to be legal and 
valid which have been created under the provisions of special acts of the general 
assembly. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

PROSECUTING ATTORNEY- C01IPEN SA TI ON OF. 

Salary of prosecuting attorney under "Conroy act," 98 0. L. 160, covers alt 
services rendered township officers. 

April 9, 1906. 

HoN. IRVIN McD. s~uTH, Prosecutillg Attorney, Hillsboro, Ohio. 

DEAR SIR:- Your letter dated April 7th, relative to the construction to be­
placed upon section 1297 as amended by the Conroy bill is received. 

In reply I beg leave to say that the salary provided in section 12971 includes­
payment for all services rendered township officers. 

Very truly yours, 
WADE H. ELLIS, 

Attorney General. 

SURVEYOR OF COUNTY- VACANCY IN OFFICE OF. 

Where county surveyor elected in November, 1905, dies before commencment 
of term of office for which he was elected, incumbent of said office will continue­
therein until election and qualification of successor. 

April 11, 1906. 

HoN. WILL P. STEPHENSON, Prosecuting Attorney, West Union, Ohio. 

DEAR SIR:- Your letter of April 6th states that a county surveyor elected" 
for Adams county in November, 1905, has died since his election. You desire· 
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:to know, first, whether there will be a vacancy in the office after the third Mon­
·<lay in September, 19Uti, and second, in what manner and for what term the office 
will be filled after that date 

I assume that the office is now held by a duly elected surveyor whose full 
term of three years will expire in September, 1906. But for the recent consti­
tutional amendment there would be a vacancy on that day. (State v. Brewster, 
44 0. S., .:i90) Article XVII of the constitution, however, provides that, 

'"The term of office of all elective county, township, municipal and 
school officers shall be such even number of years, not exceeding four 
years as may be so prescribed." 

It is not necessary to determine whether by virtue of section 8 R. S., the 
present incumbent would be entitled to hold over, since the third section of 
Article XVII expressly provides that every elective officer holding office when 
this amendment is adopted shall continue to hold such office for the full term 
for which he was elected and until his successor shall be elected and qualified 
as provided by law. 

Article XVII, Section 1 provides that elections for state and county officers 
shall be held on the first Tuesday after the first :Monday in November in the 
even numbered years. 

The present incumbent will therefore continue in office until his successor 
shall be elected and qualified. His successor should be elected at the November 
election, 1906. His term of office will commence on the third :\Ionday of Sep­
tember, 1!101, unless a change in the date when the term shall begin has been 
provirled for by the last legislature. The present surveyor will hold until that date. 

I have not yet received copies of all laws passed by the recent legislature 
and cannot therefore advise you positively as to the date when the term of the 
surveyor to be elected in November will begin. 

Very truly yours, 
wADE H. ELLIS, 

Attorney Ge11eral. 

POLICE OFFICERS- WITNESS FEES. 

Police officers entitled to witness fees in criminal prosecutions in common 
-pleas court; railroad policemen are "police officers." 

April 17, HJOG. 

Hox. F. B. GoTT, Ass't Prosecuting Attorney, Cleveland, Ohio. 

DEAR SrR: -I have before me you letter of April 6th, in which you request 
my opinion as to the construction of Section 1315 R. S. Your questions are, 

First: Are police officers entitled to witness fees in criminal cases tried in 
the court of common pleas? 

Second: Are railroad policemen, appointed under Section 3!:?1 R. S., police 
Dfficer~ within the meaning of Section 1315? 

Section 1315 is as follows : 

"Ko watchman or other police officer is entitled to witness fees 
in any cause prosecuted under any criminal law of the state, or any ordi­
nance of a city of the first or second class, before any police judge or 
mayor of any such city, justice of the peace, or other officer having 
jurisdiction in such causes." 
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The grammatical construction of the statute and its punctuation both indi­
cate that the words '·before any. police judge or mayor of any such city, justice 
of the peace or other officer having jurisdiction in such causes" limit the words. 
"any criminal law of the state" as wel:l as the words "any ordinance of a city 
of the first or second class." If the limiting phrase "before any police judge, etc.,'~ 

is read as though referring back to "ordinance" only, no reason could have ex­
isted for mentioning justices of the peace in this connection. No criminal prosecu-. 
tions for violations of city ordinances can be brought before justices of the peace. 
Furthermore the words "police judge, mayor or other officer" comprehend all 
officers or tribunals before which prosecutions for violations of ordinances can 
be brought. vVhy should there have been an enumeration of certain officers if the 
statute was intended to prevent the allowance of witness fees to police officers in 
any criminal prosecution before any tribunal whatsoever? If such had been the 
intent of the legislature it would have been clearly expressed by so much of the 
statute as precedes the word ''before." From the terms of the statute then, 
aside from any consideration of its purposes, it appears that the clause enumerat­
ing certain officers, refers to prosecutions for offenses under criminal laws of the 
State as well as under city ordinances, but was not intended to embrace all tri­
bunals before which cases under such laws and ordinances might be tried. The 
court of common pleas, the chief tribunal before which prosecutions under crim­
inal laws of the state are tried, is not 'Specifically mentioned in this statute. That 
the legislature would have specified justices' courts and left courts of common 
pleas to be comprehended under the term "other officers having jurisdiction in 
such causes" is not probable if they intended prosecutions before such court to­
come within the purview of the statute. By the enumeration of certain officers. 
of limited jurisdiction the phrase "other officers" is limited to other officers of the 
same class as those enumerated. 

It seems to me that there is a basis in reason for the distinction apparently 
made between the right of police officers to receive witness fees in prosecutions 
before the officers enumerated, and their right to receive such fees in prosecutions. 
in the court of common pleas. One purpose of the statute probably was to prevent 
police officer8 from making unnecessary arrests for the purpose of receiving wit­
ness fees. It is ·conceivable that there might be many instances of unfounded 
prosecutions before magistrates for the sake of the fees, but the same oppor­
tunity for commencing unfounded prosecutions before the court .of common 
pleas does not exist. 

Local police officers are called upon to testify before the police judges and 
mayors much more frequently than in the court of common pleas; but the legis­
lature may have considered that instances in which police officers would be sum­
moned from other counties would arise more often in trials in the court. of com.­
mon pleas than before magistrates. In such cases it is just that the police officer 
should receive his witness fees and mileage. 

I am therefore of the opinion that Section 1310 does not deny to police 
officers the right to witness fees in criminal cases tried in the court of common 
pleas. 

Railroad policemen appointed by authority of section 3427 R. S., are clearly 
police officers within the purview of Section 1315. They are commissioned by 
the governor "to act as policemen," and possess all the powers and are subject 
to all the liabilities of such officers while acting within their jurisdiction. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 
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HC:\IAXE SOCIETY- COSTS OF PROSECCTIOXS. 

Costs in humane society prosecutions not to be paid by county unless brought 
by agent of society or police officer. 

April 18, 1906. 

HoN. Et:GENE CARLIN, Prosecuting Attorney, Wooster, Ohio. 

DEAR SIR:- Your letter of April 12th requests an opmwn as to the 
liability of the county to pay the costs in a prosecution under Section 3718 and 
3718a, R. S., where such prosecution is not brought by the agent of a humane 
society or association, but is prosecuted by a person not appointed as an agent 
of such association. 

I am of the opinion that in cases prosecuted under the provisions of these 
statutes the county is not liable for costs, unless such cases arc prosecuted by a 
duly appointed agent of a human society, or by a sheriff, deputy sheriff, constable, 
marshal, watchman or police officer when in the discharge of his official duties. 

Very truly yours, 
\VADE H. ELLIS, 

A ttvrucy General. 

SCHOOL BONDS- MANNER OF SALE OF. 

Board of education has discretion as to whether or not school bonds shall 
be sold by competitive bidding; if so sold, sale should be advertised. 

April 20, 1906. 

HoN. H. \V. RoBINSON, Prosecutiug Attorney, Sidi!CJ', Olziv. 

DEAR SIR:- Your communication of recent date inqmrmg as to the man­
ner of sale and advertisement, by a board of education, of school bonds, under 
Section 3922, is received. 

In reply I beg leave to say that the language "which may be by competitive 
bidding at the discretion of the board" refers only to the sale and not to the 
advertisement. That is, the board is to use its discretion whether or not the 
bonds shall be sold by competitive bidding. Should the board determine that 
there shall be competitive bidding, then the advertisement should be made under 
Section 2"2b. 

Very truly yours, 
\VADE H. ELLIS, 

Attor11ey Ge11eral. 

SURVEYOR OF COUXTY- cm.1PEXSATION OF. 

Repeal and re-enactment of Section 1183 R. S. by both of two acts in 98 
0. L., pages :.!45 and 29G, docs not render either of said acts inoperative in so far 
as they are mutually consi•;tent; compensation fixed by House Bill 449, 98 0. L. 
:.!!IIi, for county surveyors, determines compensation of county surveyor, his ex­
penses and the fees of his employes; House Bill lili:l, !II< 0. L. :.!4-i, fixes the 
manner of appointment of deputies anrl employe« ; county engineers may not be 
employed. 
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April 20, 1906. 

RoN. KARL T. WEBBER, Prosecuting Attorney of Franklin County, Ohio, Colum· 
bus, Ohio. 

DEAR SIR:- I have your letter of April 17th enclosing a letter from Mr. 
Walter Braun, County Surveyor, in which he asks a number of questions as to 
the construction of the laws recently enacted relating to the duties and com­
pensation of county surveyors. You have requested my opinion on the questions 
presented. 

Mr. Braun was mistaken as to the date when H. B. 663, became a law. 
H. B. 449 and H. B. 663 were passed on April 2nd, signed by the president 

of the· Senate on the same day, both presented to the governor on April 3rd and, 
not having been acted on by him within ten days, both became laws on the same 
day. Both provide, in their respective preambles, that Section 1183 · R. S. "be 
amended to read as follows." The provisions of Section ll83 as amended by one 
act are totally different from the provisions of Section ll83 as amended by the 
other. Section 2 of H. B. 449 provides that "said Sections 1183, 4506 and 4664 
are hereby repealed." Section 2 of H. B. 663 provides "that original sections 1163, 
1166, 1167, 1178, 1181 and 1183 of the Revised Statutes of Ohio be and the same 
are hereby repealed." The question is presented whether both sections 1183, as 
amended by these acts, are in force, and if not, which one, if either, is the law? 

If the two acts designated as Section 1183 are not inconsistent and if it 
does not appear contrary to the express intention of the legislature that both 
should be laws, then both should be given effect. Statutes enacted at the same 
session of the legislature should receive a construction, if possible, which will 
give effect to each. (Lewis's Sutherland, Section 268.) The mere fact that 
each purports to enact a complete statute, designated as Section 1183, does not, 
in my opinion, prevent. effect being given to both, if such was the apparent 
intention of the legislature. 

The general rule where two statutes repeal and re-enact the same original 
act, is stated in the syllabus of State v. Brewster, 39 0. S. 658: 

"\Vhere a section of the Revised Statutes is repealed and re­
enacted in a changed form a subsequent statute which in terms again 
repeals and re-enacts the original section in still another form is, as 
a general rule, to be regarded as a repeal of the section in its amended 
form, and the section in its last form will take its place in the revision 
as part of the Revised Statutes." 

In a later case, The State \'. \Vood ( 5:2 0. S. GO!), the opmwn of the court 
is as foJlows : 

"That Sections 5189a and 5189b, Revised Statutes, as enacted April 
6, 1892 (89 Ohio Laws, 222), are not repealed so far as they relate 
to Montgomery County, by the act of April 24, 1893 (90 0. L. 254), 
nor by any subsequent statute. The rule of construction stated in 
State v. Brewster, 39 Ohio St. 653, is a general one, and not to be 
applied so as to defeat the manifest intention of the legislature." 

On reference to the acts referred to in the above opinion it appears that 
the later statute referred in the preamble to "Section ,'JJR% as amended April 
26th, 1890" and repealed "original Section 5189b as aforesaid." The act of 
1893 applied to counties having cities of certain enumerated classes, but did not 
mention counties having cities of the second grade of the second class. The 
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act of 1892 did expressly apply to such counties. So in the present case H. B. 
u63, repealing "original Section ll8:3," did not repeal H. B. 4-HI amending such 
original section, even though enacted later, provided such does not appear to 
have been the intention of the legislature. It does not become important to 
determine which act first became a law if the legislature did not intend that 
one should repeal the other. 

\Vhat was the intention of the legislature? The fact that the two acts 
were passed the same day, and that neither makes any reference in the repeal­
ing. clause to Section 1183 "as amended," indicates that the acts were intended 
to stand together, rather than that one should replace the other. 

H. B. 663 is the more comprehensive of the two acts, making many im­
portant changes in existing laws governing county surveyors, while H. B. 449 
merely increases, in certain instances, the fees allowed by the statutes amended. 
The records of the House and Senate show that H. B. 663 was the last to 
pass. It was, therefore, the latest expression of the intention of the legislature. 
It repeals original Section 1183 which was the general statute fixing the com­
pensation of county surveyors. Section 1183 as amended by H. B. 663 makes 
no provision whatever for the compensation of this officer. If, therefore, H. B. 
663 repealed both original Section 1183 and Section ll83 as amended by H. B. 
449, the act would, at the same time, impose new and important duties upon 
the surveyor and leave in force no general statute fixing his compensation. It 
does not seem likely that such was the intention of the legislature. I am, 
therefore, of the opinion that Section 1183 of H. B. 449 and Section 1183 of 
H. B. 663 are both in force and should be construed together as Revised 
Statutes Section 1183. • 

The words "all necessary assistants, deputies, draughtsmen, inspectors, clerks 
and employes in his office" in Section 1183 of H. B. 663 must be construed 
to refer to such employes as have a more or less permanent employment. This 
is indicated by the words "in his office," by the requirement that the compen­
sation fixed by the surveyor shall be paid monthly out of the treasury, and 
by the fact that the per diem fees of such employes as chainmen, rodmen, 
markers, axmen and other hands who are often employed temporarily, are fixed 
by Sections lltl~, 4506 and 4664. It is not in accordance with ordinary usage 
to speak of the laborer employed in connection with a single piece of work as 
"in the office" of the official employing him. Temporary employes may, in my 
opinion, be paid per diem fees and the amount so paid should not be considered 
a part of the aggregate sum fixed by the county commissioners out of which 
all permanent employes must be paid. Permanent employes attached to the 
office, compensated out of such fund, are, of course not entitled to any addi­
tional per diem fee when acting as markers, chainmen, etc. 

I will now take up the questions presented in your letter of April 17th. 

1. \\'hat statute now fixes the compensation of the county sur­
veyor and what is the compensation now allowed by law to the county 
surveyor, and ho~ !~lay the same be paid? 

The compensation of county surveyors is now governed by Section<; 1183, 
4506 and 4664 as. amended by H. B. 449 and by original Sections 1171, 1177, 
1192 and 11!}!. Section 1183 as amended by H. B. 449 was identical with original 
Section 1183 except that it increases the compensation of the surveyor to $5.00 
per day and allows necessary and actual expenses. It also fixes the compen­
sation of carriers and markers at $2.00 per day. 

Section 4506 fixes his fees for services therein referred to, at $5.00, and 
allows necessary and actual expenses for the time so employed. Chainmen, 
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axmen and rodmen receive $2.00 per day for the time actually employed and 
other necessary hands $1.75 each. 

Section 4664 also fixes the surveyor's fees at $5.00 and actual necessary 
expenses for seTvices therein provided for. The fees of reviewers, chain carriers 
and markers are fixed at $2.00 each. 

The surveyor is no longer entitled to fees for copying records required 
by Section 1176. 

Original Sections 1171, 1177, 1192 and 1194 are still in force. The act 
of April 25th, 1904, which partially repealed such sections, having been held 
unconstitutional. (State v. · Rogers, 71 0. S. 203; State v. Buckley, 60 0. S. 
273). But the provisions of Section 1171 fixing fees of chainmen and markers 
at $1.00 is superseded by Section 1183, fixing their fees at $2.00. 

The fees of the county surveyor should be paid out of the same fund, and 
m the same manner, as heretofore. 

2. What authority now exists under the statutes of the State 
of Ohio for the appointment of deputies in the office of the county 
surveyor? \Vhat is their compensation and how may the same be 
paid? 

Section 1166 as amended by H. B. 663, contains no provision for the 
appointment of deputy surveyors; but Section 1183 as amended by the same 
act is as follows : 

·'On or before the first Monday in June of each year the county sur­
veyor shall file a statement of the number of and aggregate compensa­
tion to be allowed for all necessary assistants, deputies, draughtsmen, 
inspectors, clerks or employes in his office, for the year beginning 
September first next succeeding, with the county commissioners of 
such county who shall examine the same and after making such altera­
tions therein as may be just and reasonable, shall fix an aggregate sum 
to be expended for such year for the compensation of such assistants, 
deputies, draughtsmen, inspectors, clerks, or employes. The county 
surveyor shall appoint such assistants, deputies, draughtsmen, inspec­
tors, clerks or employes as he shall deem necessary for the proper 
performance of the duties of his office and shall fix their compensa­
tion, but such compensation shall not exceed in the aggregate the 
amount so fixed by the county commissioners as herein provided, 
and the compensation after being so fixed shall be paid to such assist­
ants, deputies, draughtsmen, inspectors, clerks or employes monthly 
out of the treasury upon the warrant of the county auditor out of 
the general fund." 

Deputies are mentioned also in Sections 1178 and 1181 as amended. Deputies 
may, therefore, be appointed under Section 1183. They are further governed by 
the following Sections of the Revised Statutes. 

Section 9. "A deputy or clerk, appointed in pursuance of la'"• 
shall hold the appoiAtment only during the pleasure of the officer 
appointing him; and the principal may take from his deputy or clerk 
a bond, with sureties, conditi;ned for the faithful performance of the 
duties of the appointment; but in all cases the principal is answer­
able for the neglect or misconduct of his deputy or clerk." 

Section 10. "A deputy, when duly qualified, shall have power to 
perform ali and singular the duties of his principal." 
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Section 1183, supra, answers your question as to their compensation and 
the manner of payment. 

3. \Vhat authority now exists for the employment of assistants 
in the office of the county surveyor and what compensation may legally 
be paid to such assistants, and how may the same be paid? 

This question is answered by Section 1183, supra. 

4. :VIay the county commissioners now employ a county engineer 
under Section 845, or are all of the deputies of a county engineer now 
imposed upon the office of the county surveyor? If .an engineer may 
be appointed, what compensation may be allowed him and how shall 
the same be paid? 

Section 1166 clearly requires that all county surveying and engineering work 
shall be done by the county surveyor. The county commissioners have no power 
to employ any other engineer. As many engineers as are necessary to do all 
county work may be employed, but they must be employed as deputies or assist­
ants, and compensated' as provided by Section 1183, supra. 

Very truly yours, 
\VADE H. ELLIS, 

Attorney General. 

PROSECUTING ATTORNEY- COMPENSATION OF. 

Contract between county commissioners and prosecuting attorney for employ­
ment of latter as legal counsel terminated by enactment of "Conroy law" 98 
0. L. 160. 

April 20, 1906. 

HoN. ROBERT S. \VooDRUFF, Prosecuting Attorney, Hamilton, Ohio. 
DEAR SIR:- In response to your request hy tt-lephone, I herewith enclose 

you a typewritten copy of the Conroy hill fixing the compensation and duties 
of prosecuting attorneys. This law became effective April 16th. 

The last section of the law provides the county commissioners shall, at 
their regular meeting in :\fay, make an allowance under Section 1274 for the 
services rendered from the 1st day of January, 1906, up to the time of the 
passage of this act. In all counties where prosecuting attorneys have special 
contracts with county commissioners under Section 8!5, as amended, settlements 
should be made at the regular meeting of the county commissioners in :\fay, for 
the services rendered under such contracts from the 1st day of January, 1906," 
up to the time of the passage of this act and such contracts should then terminate. 

While Section 3 of the Conroy bill provides that existing contracts made by 
boards of county commissioners of any county in accordance with Section 845 
Revised Statutes of Ohio, shall remain in full force and effect, yet the Conroy 
bill by imposing upon prosecuting attorneys all the duties involved by such 
contracts thereby avoids the effect of all such contracts made with prosecuting 
attorneys. 

Very truly yours, 
\VADE H. ELLIS, 

Attorney General. 
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COUNTY COMMISSIONERS- TRANSFER OF FUNDS BY. 

County commissioners may, by proper proceedings, transfer balance in road 
fund to any other fund. 

April 23, 1906. 

HaN. F. M. STEVENS, Prosecuting Attorney, Elyria, Ohio. 

DEAR SIR:- Your communication dated April 21st relative to the transfer 
-of f,mds by the county commissioners of your county is received. 

In reply I beg leave to say that the county commissioners are authorized 
under Section (22b-:2) and succeeding sections, by proceedings in the common 
pleas court, to transfer the public funds under their supervision from one fund 
to another in the manner therein provided. 

In my opinion your county commissioners may, under the provisions of these 
·sections, transfer the balances in the road fund raised under Section 4919 Re­
vised Statutes, to any other fund they may desire. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

PROSECUTIXG ATTOR~EY- SALARY OF. 

· Salary of prosecuting attorney under "Conroy act," 98 0. L., 160, cannot be 
-drawn before date when same became effecti,·e. 

April 23, 1906. ~ 

HoN. LY~.IAX \V. \VACHEXHEDIER, Prosecuting Attor11ey, Toledo, Ohio. 

DEAR SIR: -Your commt•nication dated :\pril nst, relative lo the effect of 
the Conroy act upon prosecuting attorneys, is received. You say that by reason 
<>f the circuit court's decision holding the old prosecutors' law (sec. 1297) uncon­
stitutional, you have received no compensation for the last 90 days. 

If I understand your inquiry, you desire to know whether or not you 
can receive compensation under the Conroy act for the ninety days preceding its 
enactment. In reply I heg lean to say that compensation can only be drawn 
under the provisicns of the Conroy act after April Hith, 1906. To attempt to 
extend the provisions of the Conroy act over a period of time prior to its enact­
ment would be to make the law retroactive. 

Very truly yours, 
WADE H. ELLIS, 

Attorney General. 

TOWXSHIP DEPOSITORY. 

Unincorporated banks may bec0me township depcsitories. 

April 25, 1906. 

HoN. C. ]. FISHER, Prosccutilzg Attomey. jfillersburg, Ohio. 

DEAR SIR:- In response to your request for an opinion of this department 
construing section 15i3, R. S., as amended :\larch :'!1st, l!l06. I beg to advise that 
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that secticn of the Revised Statutes should not be so construed as to limit the 
language "such hank. banks or depository within the county in which such town­
ship is located" to incorporated state banks and bank~ created under the national 
banking act. In my opinion, both incoq;orated and unincorporated banks, banking 
associations or trust companies would have the right pursuant to such act to com­
pete at the bidding for township moneys. Such banks are, by sections 3817 and 
381~. as amended by the act of April ~:3rd, l!JIJ-1 ( !.17 0. L., :!6ti). and by section 
2/u~. R. S., as amended by the act of April :!:3rd, Hill-! (!II 0. L., :!I!!), recognized 
as banks or banking associations, and for the purposes mentioned in the act under 
consideration, should be extended the privileges conferred upon other banks, unless 
plainly excluded therefrom. 

It is true that the state depository law, being the act of :\lay 3rd, 1904, 
and the county depository law, being the act of :\larch :H st, l!,llfi, lim~t 

the right to bid for state and county funds to such banks as are incorporated 
under the laws of this state or organized under the laws of the l:nited States, but 
the fact that the. exclusive language used in those acts was not used in section 
1513, R. S., as amended by the act of ::\Iarch :Hst, HlOf., doL'S not militate against the 
view that unincorporated banks or banking associations may lawfully become 
depositories for township funds, while they may be excluded from bidding for both 
state and county funds. 

Very truly yours, 
WADE H. ELLIS, 

Attorney General. 

SPECIAL SCHOOL DISTRICT. 

Special school district created by special act not a legal district. 

April 30, 1906. 
HoN. N. H. McCLURE, Prosecuting Attornes, 1vfedina, Ohio. 

DEAR SIR:- Your communication dated April 25th, relative to the Leroy 
special school district, is received. 

You say that Leroy special school district was created by a special act of 
the legislature some thirty or thirty-five years ago. It is, therefore, under the 
holding of the court in the Bartlett case not a legal school district, and if the 
district is not a legal one there would be no school directors either de facto or de 
jure. In my opinion proceedings should be instituted de noz•o under sections 3928 
and 39:29, R. S., for the creation of a special school district. 

Very truly yours, 
w. H. MILLER, 

Assistant Attorney General. 

BRIDGES- PLANS FOR REPAIRS. 

Plans for repairs on bridges, involving an expenditure of less than $20() 
must be drawn; county commissioners may themselves draw such plans. 

· :\iay 3, 1906. 
HoN. W1i. T. DEvoR, Prosecuting Attorney, Ashland, Ohio. 

DEAR SIR:- Your letter dated April 25th, relative to the letting oi contractS' 
for the repair of bridges, etc., by county commissioners, under section 798, R. S.~ 
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as amended by the last legislature, is received. You inquire whether or nqt in 
letting a contract for the repair of a bridge· that will cost less than $200.00 the 
county commissioners are required, under section 795, tn have complete and 
accurate plans made by a competent architect or a civil engineer. In reply I beg 
leave to say that while section 798, R. S., authorizes county commissioners to let 
private contracts without publication or notice thereof when the amount to be ex­
pended does not exceed $200, yet section 795 expressly provides that 

"In all cases when it becomes necessary for the commissioners of 
any county to erect or cause to be erected any public building or any sub­
stru~ture~ ·for a bridge or bridges, or when it is necessary to make any 
addition or alteration of the same * * * before entering in any con­
tract for the erection, alteration or repair thereof shall make or may 
procure some competent architect or civil engineer to make full, com­
plete and accurate plans therefor." 

The provisim, above quoted requires that before any contract is let full, com­
plete ancr accurate pl?'lS- therefor must be made, either by the commissioners or 
;ome competent architect or civil engineer. It is not necessary that the county 
.:ommissioners employ an architect or the county surveyor. to make said plans. 
The statute reads that the "commissioners shall make or may procure some com­
petent architect or civil engineer to make full, complete and accurate plans 
therefor." 

The commissioners may, in any case, if they see fit, dispense with the services 
of an architect or engineer and make the plans themselves. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

MAD DOG- PRESENTATION OF CLAIM BY PERSON INJURED BY. 

Proper presentation of claim for expense incurred by person injured by mad 
dog. 

May 8, 1906. 

HoN. H. T. SHEPHERD, Prosecuting Attorney, St. Clairsville, Ohio. 
DEAR SrR: -Your communication dated May 3rd relative tb presenting a claim 

to the county commissioners under an act to provide for the protection of persons 
injured by mad dogs, ( ( 4215a-1,) R. S.), passed by the legislature ~1arch 29, 1904, 
(97 0. L., 68), is received. -

In reply I beg leave to say that it is necessary that the detailed statement 
provided for in section 1 of said act be presented within four months after the 
injury was received at a regular meeting of the county commissioners of the 
county where the said injury was received, before the county commissioners will 
be authorized to allow the claim and order its payment by the county treasurer~ 

Very truly yours, 
w. H. MILLER, 

Assistant Attorney Gmeral. 
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COGXTY SGRVEYOR- DEPGTIES AXD ASSIST AXTS- CO:\fPENSA­
TION OF. 

Assistant engineers employed by county commtsstoners for definite period 
will continue to receive compensation fixed by contracts of employment during 
time provided in such contracts; deputy county surveyors entitled to per diem fees 
for services performed prior to September 1st, 1906; such fees should be charged 
in accordance with provisions of act in fl8 0. L., 2-!:i; employment of deputies by 
county surveyor; suj::plementary to opinion of April 20th. 

:\lay !1, DO:.. 

Hox. KARL T. \VEBBER, Proscculillg Attomcy, Columbus, Ohio. 

DEAR SIR:- Your letter of :\lay 7th requests an additional opmton as to the 
construction of House Bill No. 44!J and House Bill No. !i!i3, relating to county 
surveyors. The questions presented are substantially as follows: 

1st. How shall assistant engineers employed by the county commissioners 
under section 845 be compensated for work done between the date of the passage 
of these acts and September 1st, 1906? 

2nd. How shall deputies be comJ:ensated during said period and what law 
fixes the amount of their compensation? 

3rd. May the county surveyor use the deputies and assistants, who shall be 
appointed and shall receive salaries under section 1183 as amended, in making 
surveys provided for by section 1187, R. S., and in making similar surveys for 
which he receives comp~nsation fi-om ~ources other than the county? 

I will take up these questions in their order. 
Assistant engineers with whom the commissioners had contracted for a defi­

nite period at the time the recent laws were enacted will continue to draw com­
pensation in accordance with the terms of their contracts until the time con­
tracted for has expired. No new contracts for the employment of assistant engi-
neers should be made. · 

As the provision for the compensation of deputies by 'alaries does not be­
come operative until September 1st, 1906, I am of the opinion that the surveyor is 
entitled to receive the per diem fee for the services of such dcptties until that 
date. The fees prescribed by House Bill No. 449 should be charged for sen·ices 
performed since it became a law. 

. The surveyor may use deputies in any work which he is required by law 
to do. 

Section '10, R. S., provides, "A deputy when duly qualified shall have 
12owcr to perform ~II and singular the duties of his principal." 

The surveyor will, of course, not be entitled to a per diem compensation 
out of j::ublic funds for the work done by his salaried deputies. 
· Very truly yours, 

WADE H. ELLIS, 

Attorney Gmeral. 

PROSECUTING ATTORNEY- CO~IPENSATIOX OF. 

Effect of enactment of "Conroy law,' 98 0. L., 160; pro>ecuting attorney 
entitled to fee of 10 per cent. on collection made through suit in which judgment 
rendered prior to enactment of said law; not entitled to such fee when judgment 
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rendered subsequent to enactment of law; salary provided by said law may be 
received by prosecuting attorney in office at the tim~ of enactment thereof, for 
balance of term then existing; contracts between prosecuting attorney and county 

. commissioners for legal sen·ices terminated by enactment of said law. 

May 15, 1906. 

HoN. JoHN B. :.reGREW, Prosecuti11g Attonzey, Springfield, Ohio. 

DEAR SrR:- Your letter dated May 14th, relative to the operation of the 
Conroy law which provides compensation to prosecuting attorneys, is received. 

You submit the following inquiries: 
First. Are you entitled to 10% under section 1298 of the Revised Statutes of 

Ohio on the amount collected on a forfeited bond, suit being entered on the same 
January 31st, 1906, and judgment rendered and paid on April 7th, 1906? 

Under section 1298, R. S., a t:rosecuting attorney is entitled to 10% on all 
money collected on fines, forfeited recognizances and costs in criminal cases. The 
suit being instituted and the money collected in this case before the Conroy law 
went into operation, you are entitled to receive from the county treasury 10% of 
the amount collected. 

Second. You entered suit on a forfeited bond on .March 20th; judgment was 
rendered and paid on :i\[ay 2nd; are you entitled to 10% on the amount collected r 

The Conroy law became effective on the 14th day of April, 1906. Under its 
provisions a prosecuting attorney can receive no compensation other than that 
provided in said bill. The collection being made in this case after the Conroy 
law went into operation, you are not entitled to the 10o/r in this case. 

Third. Can prosecuting attorneys in office at the time of the passage of the 
Conroy law receive compensation under said law during existing terms?· 

Section :.:W of Article II, of the Constitution, provides that no change in any· 
law passed by the general assembly, fixing the term of office. and the compensation 
thereof, shall affect the salary of any officer during his existing term. 

At the time of the passage of the said Conroy law, the salary of prosecuting 
attorneys was fixed by section 1297 of the Revised Statutes of Ohio. Said section 
was, however, declared unconstitutional by the circuit court of Lucas county prior 
to the passage of said law on the ground that the salary so fixed by said section 
1297, R. S., was not of uniform operation, thereby leaving the prosecuting attorneys. 
without legal compensation for services rendered in criminal prosecutions. AU 
compensation received by prosecuting attorneys other than that provided in sec­
tion 1297 is in the nature of fees and the effect of the decision of the circuit court 
of Lucas county above referred to, was to deprive prosecuting attorneys of any 
salary. 

I am therefore of the opinion that prosecuting attorneys in office at the 
time of the passage of the Conroy law, may receive the salary therein provided 
during their existing terms, for the reason that there was no legal statute pro­
viding a salary at the time of the passage of said law. 

Fourth. May a prosecuting attorney, who has a contract with the county· 
commissioners under Section 845, as amended, receive the compensation provided: 
for in said contract, and also the salary provided in the Conroy law? 

Section 3 of the Conroy law provides that, 

"Existing contracts made by a board of county commissioners 
in any county- in accordance ·with section 845 of the Revised Statutes 
qf Ohio, shall remain in full force and effect." 

Under Section 845 the county commissioners were authorized to contract 
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with counsl'l otht:r than the prostcuting attorm·y, and all ,uch contracts made 
with 5UCh other counsl'l are by virtue of Section :1 of the Conroy Jaw to remain 
in full force and effect. 

Where the county commissioners under Section 845, as amended, have con­
tracterl \';ith pr;;,;l'culin:~ attori.l)S, the C<>11roy law, hy imposin~ uwm prrhecuting 
atton:t'Y' ail lhl' <lutie, imolnd by suci1 c••ntracts, thereby avoids the force and 
effect of ail such contracts made with prosecuting attorneys. In other words, all 
the duties devolving upon the prosecuting attorney under a contract made with 
the county commissioners by virtue of Section 815, as amended, are made official 
duties under the Conroy law, and for a prostcuting attorney to recein~ the com­
pensation provided for in such contract and also to receive the salary provided 
in the Conroy bill, would in effect be to recei\·e two compensations for the same 
service. 

I am therefore of the opinion that in ail counties where prosccutin~ attor­
neys have special contracts with the county commis;ioncrs under SectiOn 1<45, 
as amended, settlement should he made at a regular meeting of the county com­
mi~sioners for the sen·icts rendered under such contracts from the first day of 
January, 190G, up to the time of the passage of the Conroy law, and such con­
tracts should then terminate. 

Very truly your,, 
\VADE H. ELLIS, 

A ttonz~y Ge11eral. 

SHEEP CLADIS- LIQCIDATIOX OF. 

Pro rata payment of sheep claims out of insufficient funds liquidates such 
claims. 

).lay 1 i, 190G. 

HoN. ]. R. FrTZGIIl!ION, Prosccufillg Attunzcy, xc,,•ark, ()lzin. 

DEAR SIR:- Your letter of ).Jay 16th states the following facts: 

"Some years ago, in Hl02 and Hl03, our county was unable to pay 
the sheep claims in full. so a percentage was paid. · Xow we have had 
an excess in the fund and the auditor wants to know whether he can 
declare another dividend, as it were, on the sheep claims." 

Section 4215 provides for the distribution of a fund arising from tax on 
dogs, and states : 

"If such fund is insufficient to pay ail such claims in fuii they shaii 
be paid pro rata, and if after paying all such claims at the June session, 
there remains, etc." 

Section 1052 provides for annual reports to be made by county auditors 
to state auditors, in connection with this fund, and Section 177 stipulates that 
the state auditor shall also make annual reports to the secretary of the state 
board of agriculture. The intention appears. evidently, to provide for annual 
settlements of this fund and there is no prO\·ision for the payment in any suc­
ceeding year of any shortage which may occur. 

18 ATTY GENL 
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It is my opm10n that after the county commissioners ha\·e exhausted the 
fund and paid the claims pro rata, those claims are liquidated and cannot be paid 
out of any subsequent fund. 

Very truly yours, 
\VADE H. ELLIS, 

Attorney General. 

BRIDGES -1 SS"CE OF BONDS FOR CONSTRUCTION OF. 

County commissioners may not issue bonds for general bridge repairs, in 
-amount exceeding $15,000, without submitting question of such issue to vote of 
people; purpose of such issue must be distinctly specified in resolution. 

May 18, 1906. 

Hox. H. \V. RoBINSON, Prosecuting .Attorney, Sidney, Ohio. 
DEAR Sm:- Your communication of :\lay 1:2th encl0~ing copy of resolution 

of your board of county commissioners is received. You inquire whether this 
resolution is sufficient to legalize the issue of bonds proposed thereby. 

RESOL 1;TIOX. 

"\Vhereas, the board of county commissioners of Shelby county, 
Ohio, being this day in session, does find that the bridge fund of said 
county is inadequate and insufficient to properly construct and repair the 
necessary bridges on the public highways of said county, and, 

'·vVhereas, said board finds it necessary to borrow money and issue 
the bonds of ~aid county for the purpose of procuring funds with which 
to construct and repair the necessary bridges of the highways of said 
county. Be it therefore Resolved, that the sum of forty thousand dol­
lars be borrowed for the purposes aforesaid, and that the bonds of this 
county be issued in >aid amount in denominations as follows: First 
8-1500 each balance $1,000.04 each, bearing interest at the rate of 4% 
per annum, payable semi-anually on the 1st days of January and July 
of each year, that· the principal of said bonds be payable as follows: 
$1,500.00 January 1st, 1907, $1,500.00 July 1st, 1907, $1,500.00 Janu­
ary 1st, 1908. $1,500 July 1st, 1908, $1,.500.00 January 1st, 1909, $l.ii00.00 
July 1st, 1909, $1,500.00 January 1st, 1910; $1,500.00 July 1st, 1910, and 
$2000.00 every six months thereafter. 

"The auditor 9f said county is hereby directed to advertise said 
bonds for sale forthwith." 

The power of the county commissioners to borrow money for certain pur­
poses is granted by the general assembly under Section 8il R S. as follow~. 

'"The commissioners * * * for the purpose of erecting or a1· 
quiring * * . * any necessary building or bridge or for the pUl· 
pose of enlarging, repairing, improving or rebuilding any such building 
or bridge * * * may borrow such sum or sums of money as they 
deem nece>sary * * * and issue the bonds of the county, etc.-

"PrO\·irlecl. that in the case of bridges over ,treams on ·abandoned 
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turnpikes the provision of Section 2825 of the Revised Statutes shall 
not apply." 

Section 812. 

"The bonds so issued * " ''' ~hall specify distinctly the object 
for which they were issued."" 

The limitation of this power is found 111 Section :!1:52:1 as amended April 
:26th, 1!:04 (97 0. L. 491). 

"A county commissioner shall not levy any tax or appropriate 
any money for the purpose of building public county buildings, purchas­
ing sites therefor or for lands for infirmary purposes, or for building 
any bridge except in case of casualty and except as hereinafter provided, 
the expense of which will ·exceed $15,000.00 without first submitting to 
to the voters. of the county the question as to the policy, etc." 
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The exception to the general power granted, therefore, is when the expen­
-diture is to exceed $15,000.00 but this exception does not apply, first, in cases of 
bridges over streams on abandoned highways (Sec. 871), second, in cases of 
casualty (Sec. 2825) or third, probably not in cases of improvement, enlargement 
<>r repair. 

Commissioners of Defiance County v. Croweg, 24 0. S., 492, on page 500 
the court say: 

"It will be ob'ien·ed that the limitation of the general power of 
commis>ioners to build or repair bridges in the third section does not 
extend to the repair of bridges nor does it apply where an improved 
bridge has been destroyed by casu;tlty." 

The purpose of the propos<>d issue of bonus, as shown by the resolution 
submitted, is to provide a fund "to properly C(mstruct and repair the necessary 
bridges on the public highways of said county," and the reason given is simply 
that "the bridge fund of said county is inadequate and insufficient." 

In my opinion, neither the purpose nor the reason as stated in said reso­
lution is sufficient to take this case outside the general inhibition of the statutes, 
and the proposed issue of bonds would be unwarranted first, because in excess 
of $15, OIJO.OO and second, because the object is not distinctly specified. 

Very truly yours, 
\VADE H. ELLIS, 

Attorney General. 

TEACHER-CG:IlPE::\S.\TIOX OF. 

If ttutmn fund of school district sufficient to pay each teacher mtmmum 
salary of $40 per month provided by "Duvall law," such district may not receive 
state aid under said law. 

May 18, 1906. 

Hox. A. P. :\hLLER, Pr.osecuting Atturnc;y. Pomeroy, 0/lio 

DE.\R SIR:- Your letter dated :\Iay 15th, relatiYC to the operation of the 
Duvall law is received. You say that in one of your school district..; six teachers 
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are employed, two of whom receive $50.00 per month; the salary of the other 
four averaging about $:!5.00 per month; that the maximum levy will not create 
a tuition fund sufficient to raise the salary of the four teachers to $40.00 
per month and still pay the higher grade teachers $55.00 pet; month. you inquire· 
whether or not the higher grade teachers can be paid $55.00 per month and state 
aid received to increase the salary of the lower grade teachers. In reply I beg. 
leave to say section 1 of the Duvall law provides: 

"That no person shall be employed to teach in any public school in 
Ohio for Ieos than $40.00 per month; and that, when any school dis­
trict in Ohio has not sufficient money to pay its teachers $40.00 per 
month for eight months of the year after the board of education of said 
district has made the maximum school levy authorized by law, three­
fourths of which shall be for the tuition fund, then said school district 
is hereby authorized ·to receive from the state treasury sufficient money 
to make up this deficiency." 

You will oboerve that the language used is "when any school district in Ohio· 
has not sufficient money to pay its teachers $40.00 per month," etc., clearly indi­
cating that if the tuition fund is insufficient to pay each of the teachers in the­
district $40.00 per month then no state aid can be received. 

I herewith enclose you a copy of the law furnished me by the state com-· 
missioner of common schools. 

Very truly yours, 
\VADE H. ELLIS, 

Attorney General. 

LOCAL OPTIO::--;- :\lC\I::::IPAL- D"CTY OF SHERIFF PE::--;DI::\'G 
CO::\'TEST OF ELECTION IN CIRCL'IT COuRT. 

Pendency in circuit court proceedings in error to judgment of probate· 
court reversing decision of judges of special electiop under '"Beal law,., no stay· 
of execution having been granted. does not vacate judgment of probate court; 
effect of said judgment having been to declare the result of said election to be in 
favor of the "'drys"', it is the duty of the sheriff to execute a writ under the· 
"search and seizure act," 98 0. L. 12. 

May 22, 1906. 

Ho;-.;. ]. R. FITZGIBno;o.;, P1"0sccuti11g Attor11cy, Xewark, Ohio. 

DEAR SIR:- Your letter of :\fay 16th states that a local option election· 
under the Beallaw was held in the village of Hebron. January l!lth, l!J0.5; that 
the judges of election announced the result to be in fa,·or of the wets: that the 
validity of the election was contested in a proceeding before the probate court: 
under the provisions of Section ( 4364-20i), that the probate court decided that 
the result of the election was in favor of the drys and that a journal entry to this 
effect was filed in the court and a copy sent to the clerk of the village council. 
In a petition in error from the probate court to the common pleas court the 
judgment of the probate court was affirmed. A petition in error hao been filed· 
in the circuit court but no stay of execution has been granted or allowed by 
either the common pleas or circuit courts. 

The status of the proceedings to contest the election being as above stated,. 
affidavits were filed with the judge of the common pleas court under the search: 
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:and seizure act and a writ placed in the hand- of the ,heriff commanding him to 
.levy upon the g-ood-; and chattds used in thc conduct of tile bu,ine-s at Hebron. 

Your question is as to the duty of the sheriff under this writ. 
The judgment of the probate court was not vacated nor was its force sus­

pended hy t:":e tiling of the petition in error in the circuit court to reverse; such 
judgmL·tt. (State ex rei. Lewi,; v. Commi-;,;ioners, 1-! 0. S .. il:J; State v. Com­
mi:-,ion~rs, :H 0. S. 451, 45ti.) 

Section 1 of the search and seizure act (!18 0. L. 12), provides that when an 
affida,·it is till'd before a judge of the court of common pleas in accordance with 
.the terms of said act such judge 

"shall issue his warrant directed to any officer whom the complain­
ant may designate, ha,·ing power to serve criminal process, commanding 
him to search the premises described and designated in such complaint 
and warrant, and if such liquors are there found to seize the same with 
the vessels in which they are contained, and all implements and furniture 
used or kept for such illegal selling, furnishing or giving awa}· of in­
toxicating liquors and them safely keep and make immediate return on 
said warrant." 

I am therefore of the opinion that the sheriff should seize all the intoxicating 
liuors found on the premises, and all implements and furniture used or kept for 
such illegal selling, and hold the same subject to the order of the court. 

I assume, of course, that the affidavit and the warrant are in accordance 
with the terms prescribed by said act; and also that the probate judge was 
authorized under the provisions of Section ( 43o4-20i), to render the judgment 
referred to in the statement of facts. supra. This opinion is solely as to the 
-effect of the pendency of the proceedings in error on the duty of the sheriff in 
the execution of the warrant. 

Very truly yours, 
WADE H. ELLIS, 

Attum.:y General. 

ELECTIOXS- DEPCTY STATE SCPERVISORS OF- CO:\IPEXSA­
TIOX OF. 

::\lay 28, 1906. 

Hox. CH.\RLES F. HowARD, Prosccutii!J< .~Jttonzcy. Xenia, Ohio. 

DE.\R Sm: -Your letter dated :\lay ~:Jth relative to the compensation of 
deputy supervisors of elections is rccei\·ed 

In reply I beg leave to say that section (:Z9o6-J), R. S., as amended 97 0. L. 
221, provides that, 

"Each deputy state supervisor shall receive the sum of $3.00 for 
eac:h election precinct in his respective county, and the clerk .;hall re­
ceive for his services the sum of $!.00 for each election precinct in his 
respecti,·e county: and the coinplnsation so allowed such officers 
during any year shall be determi11ed by the number of preci11cts in such 
county at the November election of the 11ext preceding year. * * * 
Such compensation shall be paid quarterly out of the general revenue 
fund of the county treasury upon vouchers of the hoard marle and certi­
fierl by the chief deputy or the clerk thereof." 
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A deputy supervisor of elections shall receive $3.00 for each precinct m his 
county at the ::\fovember election of the next preceding year. No provision is. 
made for additional compensation for special elections. 

Very truly yours, 
W. H. MILLER, 
Ass't Attorney General. 

COUNTY SURVEYOR- EXPENSE OF. 

County surveyor, when employed by the day, may receive actual expense· 
only, not mileage; may not charge per diem fee for clerical work performed 
by assistant prior to September 1, 1906. 

May 31, 1906. 

HoN. FRED H. WoLF, Prosecutmg Attorney, Wauseon, Ohio. 

DEAR SrR:- A county surveyor, when employed by the day on county 
work, is entitled to receive from the county treasury all necessary expenses 
actually incurred by him for livery, railroad fare and hotel bills. 

Section 1183, as amended, gives the surveyor power to appoint assistants, 
deputies, draftsmen, inspectors, clerks and employes, but all such employes will, 
after September 1st be compensated by salaries. In the meantime, I am of the 
opinion, that the surveyor is not entitled to charge a per diem fee for assist­
ants employed in clerical work. He is, I believe, entitled to charge a per diem 
fee for deputies employed by the day in engineering work. 

Section 1166 R. S., under which existing deputies were appointed, indicates 
that such deputies must be surveyors. The compensation of the surveyor for 
clerical work performed before September 1st is governed by Section 1183, as 
amended by House Bill No. 449, which prescribes fees for different items of 
clerical work. 

I believe the above answers the questions submitted in your le.tter of May· 
23, 1906. 

Very truly yours, 
WADE H. ELLIS, 

Attorney General. 

COUNTY SURVEYOR- EXPEKSE OF. 

County surveyor, when employed by day, may receive actual expense only,. 
not mileage. 

June 4, 1906. 

HoN. H. W. RoBINSON, Prosecuting Attorney, Sidney, Ohio. 

DEAR SrR:- I have received your letter of May 31st in which you request 
my opinion as to the right of county surveyors· to charge for mileage, livery 
hire and meals in certain cases. 

Section 1183, as amended by the· last legislature, provides that when employed 
by the day the county surveyor shall receive "five dollars for each day and actual 
and necessary expenses." He cannot receive both mileage and actual expenses,. 
nor can he elect which he will take. In such case he is only entitled to receive-
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the ;.mount necessarily expended by him. The amounts actually paid ior neces­
sary Jiyery hire and meals would be proper items of expense. \\'hen not em­
ployed by the day the surveyor 1s entitled to mileage at the rate of five cents 
per mik going and returning. 

Very truly yours, 
\\' ADE H. ELLIS, 

Attorney Gmeral. 

LOCAL OPTIO~- \IUXICIPAL-DISPOSITION OF FINE. 

Fines and costs coilected in local option prosecutions under indictment in 
common pleas court should be paid into county treasury. 

June 1, 1906. 

HoN. \Y. R. ALBAN, Prosecuting Attorney, Steubenville, Ohio. 

DEAR SIR:- Your letter of recent date is received. You inquire whether 
or not fines and costs collected under Section ( 4~1i!-~Og) of the Re,·i;ed Statutes, 
wherein the prosecution is had under the state law by indictment and the fines 
collected in the court of common pleas, are to be paid into the treasury of the 
municipal corporation? 

Section ( 43134-~0g) is as follows : 

"Money received from fines and forfeited bonds collected under 
the provisions of this act shall be paid into the treasury of the municipal 
corporation ~<·herein said fine ·was imposed or bo11d forfeited, and shall 
be applied to such fund or funds as the council of the said corporation 
may direct." 

fhe act, of \Yhich <his ~t:<.:tiun IS a part, commonly known as the "Beal 
Law," proYides for the prohibition of the sale of intoxicating liquors within 
the limits of municipal corporations, and it is evidently contemplated by Section 
( 4~64-~0.t::) that the prosecutions for the yiolation of said act will he harl in the 
municipalities wherein the offenses were committed. However, should a prose­
cution for a violation of this act be had in a municipality other than the one 
in which the offc•nse was committed, the fine under Section 00G!-20g) won!:! he 
paid into the treasury of the municipality wherein the offense was prosecuted. 

::\either Section (4:16i--20g) nor any other section of the act provides any 
direction for the disposition of the fine where the offense is prosecuted under 
an indictml'nt in the court of common pleas. In as much as a prosecution in 
the court of common pleas cannot he considered to be in a municipal corpora­
tion, and there being no direction for the disposition of the fine when imposed 
by tht• comt of common pleas. other than the general provision in Section 
680:2 R. S .• I am of the opinion that the fine should be paid into the county 
treasury. 

Very truly yours, 
\VADE H. ELLIS, 

A ttorne:y General. 
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VILLAGE SCHOOL DISTRICT- STATUS OF, WHEN VILLAGE HAS 
SURRENDERED ITS CORPORATE POWERS. 

When a village has surrendered its corporate powers, the village school 
district becomes a part of the township school district wherein it is situated 
and the property thereof vests in the township board of education; village board 
of education may, subsequently to such ~urrender. Jeyy and collect taxes to pay . 
outstanding bonds of village district. 

June 4, 1906. 

HoN. S. A. HoSKINS, Prosecuting Attorney, Wapakoneta, Ohio. 

DEAR SIR:- You'r letter dated May 26th is received. You say that the 
village of St. Johns, in your county, has properly and legally surrendered its 
corporate powers and has properly filed the certificate of such surrender with 
the county recorder; that prior to the dissolution of said corporation, the village 
district of St. Johns erected a new school building and issued bonds of the village 
di"strict to pay for the same; that a portion of said bonds are still outstanding 
and unpaid; that prior to the incorporation of the village of St. Johns, the 
school district was a special school district and was changed to a village district 
by virtue of Section 3888 of the Harrison school code. You inquire as to the 
present status of said school district. 

Section 3888 provides that: 

"vVhen a village surrenders its corporate powers the village school 
district shall be thereby abolished and the territory formerly consti­
tuting said village district sha]] become a part of the township school 
district or districts of the civil township or townships in which it is 
5ituated, and all school property shall pass to a11d become v~o·ted in 
the township board of education of the civil township ilz 1ilhich it is 
situated; the provi~ions of Section ( 15"3ti-4) of the Reyi,;ed Statutes of 
Ohio in regard to the settlement of the· affairs of a village that has 
surrendered its corporate powers shall also apply to the village school 
district and the board of education of the same," etc. 

The village district of St. Johns, therefore, becomes a part of the township 
school district of the civil" township in which it is situated, and all the schooi 
property becomes vested in the board of education of said township district. 

Secticn (15:36-4) which authorizes the snrrender of the corporate powers of 
a village provides: 

"That such surrender of corporate powers shall not affect vested 
rights or accrued liabilities of such village, or the power to settle 
claims, dispose of property, or levy and collect taxes to pay existing 
obligations." 

This provision being made to apply to the ~bolishment cf village school districts 
it follows, therefore, that while the village district beccmcs a part of the town­
ship school district and all the school property vests in said township district, 
yet the board of education of the village district is authorized to levy and 
collect taxes to "pay the existing obligations against said village district. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 
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FRATERX.\L ORDER-T.-\X.\TIOX OF PROPERTY OF. 

Real and personal property, the title of which is yested in a local fraternal 
order, as distinguished from a grand lodge, is not exempt from taxation. 

June t), 19UtL 

Hox. GEORGE E. Yot:NG, Prosecuting Attorue:y, Leba11oll, Olziu. 

DEAR SIR: -In response to yours of June 4th I beg to say that Section 
(2732-3) Bates Annotated Statutes of Ohio, does not exempt from taxation real 
or personal property, the title whereof is vested in a local order. There is. an 
exemption from taxation of real or personal property belonging to the grand 
lodge of free and accepted masons not operated with a view to profit. 

I can advise you more particular!:· in the premises if furnished with more 
definite information of the case at hand. 

Very truly yours, 
\VADE II. ELLIS, 

.tlttunzcy General. 

PROSECUTIXG A TTORXEY- EFFECT OF CONTRACT WITH 
COUNTY C0:\1:\IISSIOXERS FOR LEGAL SERVICES. 

Contract between board of cOtJnty commissioners and prosecuting attorney 
and law firm jointly not enforcible after enactment of "Conroy law," !IK 0. L. 160, 
by prosecutor as against county hut enforcible hy commi,~ioncrs against law 
firm. 

· J uue 8, 1906. 

Hox. RoBERT R. NEVIN, Prosecuti11g Attome:y, Dayto11, Ohio. 

DEAR SIR : - I have examined the contract made and entered into on the 
11th day of January, 1906, by and between the county commissioners of :Mont­
gomery County, Ohio, party of the first part and Robert R. X evin, prosecuting 
attorney of said Montgomery County, Ohio, and Bosler & Emanuel, attorneys­
at-law, a partnership composed of Charles H. Bosler and Albert Emanuel, parties 
of the second part, relative to its enforcement under the new salary law fixing 
the duties and compensation of prosecuting attorneys. 

Section 3. of the new prosecutors' salary law provides: 

"Existing contracts made by boards of county commissioner" of 
any county in accordance with Section 845 of the Revised Statutes, shall 
remain in full force and effect." 

Under this section said contract is given full force and effect in so far as 
said force and effect is not a\·oided by other provisions contained in said prose­
cutors' salary law. 

Section 1274 of said law expressly prm·ides that the prosecuting attorney, 

"shall also perform all duties and services as are required to be per­
formed by legal counsel under Section 845." 

The compensation therefor is tixed hy Section 1:2!17 of ,;aid law. 
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I have therefore held that a prosecuting attorney may not for the perform­
ance of the services enumerated in Section 845 receive the compensation fixed 
by Section 1297 of the prosecutors' salary law, and also the compensation pro­
vided for by contract between said prosecuting attorney and the county com­
missioners under Section 845 for the reason that it would in effect be receiving 
two compensations for the same services. 

I am therefore of the opinion that while said contract, so far as the prose­
cuting attorney is concerned, can be given no effect after April 16, 1906, provided 
the prosecuting attorney thereafter receives the compensation fixed in the prose­
cutors' salary law, yet said contract is enforcible as against the law firm of 
Bosler & Emanuel. 

I herewith return contract. 
Very truly yours, 

wADE H. ELLIS, 
Attorney General. 

::\1AD DOG- ALLO\VANCE TO PERSONS INJURED BY. 

County commissioners may allow car fare and hotel bill as part of "actual 
expense incurred" by persons injured by mad dog. 

June 8; 1906. 

HoN. ALLEN R. McBRooM, Prosecuting Attorney, Logan, Ohio. 

DEAR SIR: - Your communication relative to the allowance made by the 
county commissioners to persons injured b'y mad dogs, is received. In reply 
I beg leave to say Section 1 of the act passed March 29, 1904, 97 0. L. 68, 
contains this provision: 

"That any persons who shall be bitten or injured by a dog_ or 
canine, which at the time of the biting or injury to said person was 
suffering from or afflicted with what is known as rabies, * * * may 
present a detailed itemized account of the actual expenses incurred and 
the amount paid for medical or surgical attendance." 

This section further provides that upon the proper presentation of said 
account to the county commissioners, said commissioners may in their discretion 
order a payment of all or a part of said account. The portion of the section 
above quoted authorizes the person presenting said account to include therein, 
not only the amount paid for medical and surgi'cal attendance, but also all addi­
tional expenses actually incurred and within my judgment would cover car fare 
and hotel bills. 

Very truly yours, 
wADE H. ELLIS, 

Attorne}' Gmeral. 

SURVEYOR- COUNTY- DUTY OF, TO DRAW CERTAIN PLANS. 

County surveyor required to prepare plans and specifications only when m 
judgment of county commissioners plans are necessary, or when law expressly 
provides such plans shall be made. 
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June 8, 1906. 

RoN. F. ~I. STEVEXS, Prosecuti11g Attorney, El;yria, Ohio. 
DEAR SIR:- Your letter dated June 7 is received. You inquire whether or 

not under the new surveyors' act, 98 0. L., 245, it is necessary for. the county 
surveyor to prepare plans and specifications as enumerated in section 1166 of said 
act for the repair of a certain culvert in Grafton township, your county, the total 
cost of which will not exceed $45. 

In reply I beg leave to say in my judgment the duty of the county surveyor 
to prepare the plans, specifications, details, estimates of cost, submission of con­
tracts and the inspection of work authorized by said section 1166 is to be exercised 
only in those cases where in the judgment of the county commissioners said plans 
and specifications, etc., are necessary or the Jaw authorizing the improvement ex­
pressly provides that such plans, specifications, details, estimates of cost, etc., 
shall be made. 

Very truly yours, 
WADE H. ELLIS, 

Attorney General. 

SURVEYOR- COUNTY- FEES OF. 

County surveyor not entitled to mileage when employed by the day prior to 
April 16. 1906; entitled to mileage when not so employed, prior to said date; 
county commissioners may employ county surveyor as draftsman under sections 
2i89a and 2789b, R. S. 

June 9, 1906. 

Hox. C. H. HEXKEL, Pros_ecuting Attomey, Galion, Ohio. 

DEAR SIR:- Your letter of J unc lith requests my opiniuu a' to the right of 
a county surveyor to receive mileage in connection with work done prior to April 
lGth, 1906, the date when H. B. 449, amending section 1183. R. S., became a law. 

"Cnder section 118:3, R. S., the county surveyor was not entitled to mileage 
\1. hen employed by the day, but was entitled to mileage at the rate of 5c per mile 
going and returning, when not so employed. 

You also request my opinion as to the right of the county commissioners to 
employ a county surnyor as draft;man under sections ~ii59u and ~ii<flb, as amended 
!)j 0. L., 489. The sections of the statutes last referred to were not expressly re­
pealed l.Jy the county surveyors' acts passed by the last general as,embly and I am 
unable to lind any provisions in the n:cent acts which arc so incomist(•nt with these 
<cctions as to operate as a repeal by implication. I am therefore of the opinion 
that the county commi.,sioners may employ the county survl'yor as a draftsman in 
accordance with the . provisions contained in sections 2i8fla am\ ~78flb of the 
Revi,cd Statutes. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 
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SURVEYOR- COt:XTY- cm.IPEXSATIOX OF DEPt:TIES A~D 
EMPLOYES. 

County surveyor has discretion to determine basis of compensation of depu­
ties and employes; aggregate sum expended only within co~trol of county com-
m1sswners. 

June 9, 1906. 

HaN. H. T. SHEPHERD, Prosecuting Attorney, St. Clairsville, Ohio. 

DEAR SIR: -Your letter of June 5th presents, substantially, the following 
question: Does section 1183, as amended 98 0. L., 24,), require the county :;ur­
veyor to fix a salary for each of his deputies and employes, which salary shall 
be paid monthly without regard to amount of work done by employe. during the 
month, or may the compensation of such employe be fixed at a certain amount 
for each day's work, the employe_ to be paid at the end of the month for the 
time actually employed in county work? 

I am of the opinion that the surveyor may compensate his employes either 
by salaries payable monthly, or by per diem fees, accordingly as the one method or 
the other may, in his judgment, be best adapted to secure to the county adequate 
service at the lowest expense. Clerks or draftsmen whose employment is con­
tinuous throughout the year could doubtless be most advantageously employed on 
a salary basis, while expert assistants whose services would be needed only on spe­
cial occasions could probably be employed most economically if paid per diem fees 
for. work actually done. The manner of compensation, however, is a matter to be 
determined by county surveyors. 

Section 1183 requires the surveyor to file with the eounty commissioners a 
statement of the number of employes and the ··aggregate c•)mpe~Jsation'' to be al­
lowed them during the year. The county ccmmissioners, after making such 

. changes in the statement submitted as they deem just, "shall fix an aggregate sum 
to be expended for such year for the compensation" of such employe:;. 

\Vhile the statement submitted should indicate the number of ~.:mrloyes and 
the probable amount to be paid to each to enable the commissioners to intelligently 
correct it and fix the aggregate compensation it is not, apparently, the intention of 
the statute to make such corrections as may be made in the details of his estimate, 
mandatory upon the county surveyor. He has still the power to appoint such 
assistants as he deems necessary for the proper performance of the duties of his 
office, and he may fix their compensation, subject only to the limitation that the 
aggregate comr:ensation of all employes shall not exceed the amount fixed by the 
county commiSSIOners. \\'hile the fact that payments are to be made monthly is a 
slight indication that all employes should receive salaries the fact that the word 
"compensation" is used argues strongly that it was the intention of the legislature 
that employes might be paid either by fees or by salaries. It is doubtful if any 
legislative assembly ever had more occasion to appreciate the distinction between 
the meanings of the words "compensation, fees and salaries'' than the lith General 
Assembly, which passed the act here considered. It would certainly be proper and 
advisable for the county surveyor to fix the rate of compensation of each employe 
of his office before the first day of September and to file a schedule of fees and 
salaries so fixed, with the county auditor. 

The amounts actually expended by a' county sun·eyor for necessary railroad 
fare, hotel bills, etc., while in the discharge of his duties, are proper items of ex­
pense within the meaning of section 1183, as amended. 

Very truly yours, 
\VADE H. ELLIS, 

Attorney General. 
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SL'R\'EYOR- COCNTY- DEPCTIES .\ND .\SSISTANTS- CO:\IPEX­
S.\T!ON OF . 

. \,;si,tant engineers emp!oycd by county c11mmi-,;ioner,; for dd1nite pt:rind 
will continue to receiYe r·•mpen,-ation fixed by contrach of employment during 
time prm·itled in said cnutracts: expense of rkputy c •tmty .;unTyr T' may ht: t;aid; 
expen-e of r<Jdmen may not he paid; ,;t•pp!crl'cntary to opinion of :\lay !lth. 

June 1:~. l!WfJ. 

Hox. JoXATH.\X E. L.\DD, Prosecuting .·lttomc:,•, Bv-;.-/illg Green, 0/zio. 

DF.\R Sm:- Your letter ci June -!th nquc,ts my opinion on 'cveral ques­
tions presented in a letter addressed to you by the county sun-cyor of \\'ood county. 
The,:e quc,ticns haye already been cnn<idcred in forml r opinion:; rcn::,n:rl hy thi:. 
department and the conclusions arriYed at are as foll<.ws: 

First. Assistant engineers with whom the county commis,ioncrs had con­
tracts for a defi11ite period at the time the recent suryeyors' laws were enacted, will 
continue to draw compensation in accordance with the terms of their contracts until 
the time ccntracted for has expired. 

Scco11d. No new contracts should be made by the county commi•sioners for 
the employment of assistant engineers. L:ntil September bt, HJ06, the engineering 
work of the county must be done by the suryeyor, his three deputies and assistant 
engineers whose contract of employment has not terminated. 

Third. The actual and necessary expenses of ~eputy surveyors may be paid. 
Fourth. The law does not authorize payment of the expenses of a rodman, 

although he be a regular employe. A regular employe of the office who enters on 
his employment after September 1st and is employed under section 1183 as 
am~ndcd, would be entitled .to receiYe his expenses on whatver work he was em­
ployed. but as pointed out in the printed opinion. with a copy of which you have 
already been furnished, the statute· does not contemplate the employment of a rod­
man under this section. Rodmen rlgularly receiYe per diem fees of $~.00 without 
expen"""· 

I enclos~ ccpy of an opinion with reference to the mode of compensation of 
deputies and a•si,:tants after Septemlllr 1st, about which you made some inquirie!> 
when you were in the office last week. 

Y ery truly yours, 
\VAllE H. ELLIS, 

Attur11ry G~urral. 

SCHOOL DISTRICTS- ABOLITION OF JOINT SC!~-lHSTRICTS. 

Le\'y for school funds neces~ary for maintenance of building formerly in joint 
sub-di,trict mu't be made by township hoard of education of township in which said 
l)Uilrling is located. 

June 20, 1906. 

Hox. (HAS. C. CPHAM, Prosrcutii!K Attonzcy Cmzto11, Ohio. 

DEAR SIR:- Your letter dated June 1Rth relati\'e to levying the tax for school 
purposes in a certain joint school district in your county is recei\'ed. You say that 
part of the territory embraced in said school di<trict is in one township and pa:·t 
jn another township; that there is a contention between the auditor of Sbrk 
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county and yourself as to whether the county auditor or the board of education of 
Sandy township should levy the tax on the lands in Sandy township which forms 
a part of said district. 

In reply I beg leave to say section 3923 of the Harrison School Code pro­
vides as follows: 

"Joint sub-districts are hereby abolished and the territory of such 
districts, situated in the township in which the school house of the joint 
sub-district is not located, shall be attached for school purposes to the 
township school district in which said school house is located, and shall 
constitute a part of said township school district, and the title of all 
school property located in said joint sub-district, is hereby vested in the 
board of education of the township to which the territory is attached." 

Under this section the school board of the township district in which the 
school house is located will make the levy for the school fund and said levy will 
be placed by the auditor against all the territory included in said township district. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

LOCAL OPTION ~MUNICIPAL-SALE OF INTOXICATING LIQUORS 
OUTSIDE OF MUNICIPALITY. 

Sale of intoxicating liquors outside of municipality where plant is located regu­
lated l:y Jaw of territory in which sale made. 

June 23, 1906. 

Hox. CHARLES S. SHEPPARD, Prosecuting Attomcy, Cambridge, Ohio. 

DEAR SIR: -The case of the Village of East Palestine v. Bower, referred to 
in your letter of June ~:2nd, was a prosecution for a violation of an ordinance 
passed by a municipality under section ( 4364-20), R. S. The statute, at the time this 
case arose, only gave municipalities power to regulate places where intoxicating 
liquors were sold. As amended, 95 0. L., 87, the statute gives municipalities power 
to regulate the selling, furnishing and giving away, as well as "places" where such 
acts take place. The difference between the statute construed in that case, and the 
prO\·isions of the local option law is pointed out in paragraph 2 of the 'syllabus, 
which states that: 

"\"!bile the township local option act authorizes townships to pro­
hibit the sale of intoxicating liquors as well as the keeping of places 
where such liquors are sold within the township, municipalitie5 by Sec. 
( 4364-20), R. S., are only authorized to prohibit "places" where intoxi­
cating liquors. are sold within the corporate limits." 

The provision in section ( 43G4-20b) that a manufacturer may sell, deliver and 
furnish his product in wholesale quantities to any person or persons residing out­
side of the limits of the municipality -does not, in my opinion, confer any right 
on manufacturers situated in dry municipalities to make sales in townships which 
have been voted dry. \Vhether cr not sales made by such manufacturers outside of · 
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the municipality where the plant is located are legal, depends upon the law of the 
territory where the sale takes place, as determined by ordinance or local option 
election at such place. 

I enclose copy of the opinion referred to in your letter. 
V <!ry truly yours, 

\VADE H. ELLIS, 

Attvrney General. 

ROADS- :\IACHIXERY FOR. 

County commissioners have no authority to purchase machinery for construc­
tion and repairs of roads. 

June 25, 1906. 

Hox. W. R.' GRAHAM, Prosecuting Attorney, Youngstown, 0/zio. 

DE.\R SIR:- Your letter relative to the authority of the county commis­
sioners to purchase a road roller and stone crusher to be used on the public 
highways of the county, the cost of which being between $~500 and $3000, is re­
ceived. 

I have carefully examined the statutes relative to the general powers of 
boards of county commissioners and also as to the specific powers of such boards in 
the construction and repair of public highways, and I have found no provision of 
law that would authorize county commissioners to expend public money for the 
purpose suggested. 

Section 4i35 of the Revised Statutes does authorize township trustees to fur­
nish tools, implements and machinery for the construction, repair and maintenance 
of the roads in the several road districts within their townships, and further pro­
vides that such road machinery, when purchased, shall be delivered to the road 
supen·isors. This section, however, can have no application to county commis­
sioners. The powers and duties of boards of county commissioners in the con· 
struction and repair of the vublic highways are defined by statute, and such b'1~1 • ~' 

are without authority to expend public money for such construction and rcr;,;~ 

unless the statute expressly authorizes the expenditure. 
I am therefore of the opinion that the county commissioners may 111 .~ expend 

public money for the purchase of road rollers and stone crushers for the usc of 
the county. 

Very truly yours, 
\V. H. MILLER, 

Assista11t Attorney General. 

COCXTY CO:\nliSSIONERS- CO:\IPEXSATIOX FOR DITCH '.\'ORK. 

Limitation of section 89i, R. S., as to total amount received hy county com­
missioners per diem for ditch work not removed by provision of section 4506, R. S., 
as amended 98 0. L., 296. 

July 10, 1906. 

HoN. HAMILTON E. HoGE, Prosecuting Attorney, Kenton, Olzio. 

DEAR SIR:- Your communication dated July !lth is received.· You inquire, 
first, whether or not section 4-506, R. S., as amended, 9R 0. L.. :?96, fixing the per 
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diem of county commissioners for ditch work, does in effect remove the limitation 
of $300.00 as fixed by section 891, as amended April :?1st, 1904. 

Section 891 fix~s the compensation of county commissioners and provides that 
said commissioners, 

··Shall receive $3.00 per day for the time they are actually employed 
in ditch work, the total amount so recein-d for such ditch work not to 
exceed the sum of $300.00 in any one year." 

Section 4506, as amended, is only intended to fix the per diem county com­
missioners arc to receive for services rendered on county ditches, and does not, in 
my judgment. in any way affect the $300.<J0 limitation as fixed in section 897. 

I herewith enclose copy of a portion of an opinion rendered the prosecuitng 
attorney of Clark county, which, I believe, fully covers _your second inquiry. 

Very truly yours, 
\V. H. MILLER, 

Assistant Attorney General. 

DEPOSITORY- COCXTY- FOR:\I OF SeRETY CO:\fPANY BOND 'RE~ 
QeiRED BY LAW. 

July 19, 1906. 

l\IR. CHARLES ~_;ERHARDT, Prosccuti11g ...J.ttomcy, Circlez•illc, Ohio. 

DE.\R SIR: -The question presented by yot1 regarding the form of surety 
bond to he executed by fidelity and indemnity insurance com1:anies pursuant to the 
act of the general assembly of ::Ylarch 31st. 1906. (98 0. L., 274, amending sees. 
(ll:'lti-1-!l), inclusive, R. S.) ·known as the "county depository law," I beg to say 
that ,,·hen the depository or depositories have been provided for by the commission­
ers nf the county and the awards of the money of the county have been made to the 
!:an!-. or banks that offer the highest rate of interest therefor, it is required that 
hdore such an award shall be binding on the county, there shall be executed by 
:;uch bank or banks. a good and sufficient undertaking to be acceptable to the com­
missioners, as provided in section 4 of the act: or there can be deposited certain 
character of bonds as security for the money so awarded. In case of the execution 
of a bond by a fidelity and indemnity insurance company the statute in question 
docs not contemplate the execution oi a number of bonds dividing the liability of 
any one depository. This is made evident from the consideration of section 7 of 
the act. 

In the event of more than one surety company being offered by such deposi­
tory they should be required to execute a common bond, so that the liability thereon 
would be joint and not several. You will understand that pursuant to section 4 of 
such act the undertaking may be signed by at least six resident freeholders as sure­
ties in the place of a surety company. 

Very truly yours, 
s. W. BENNETT, 

Special Counsel. 
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PROSECUTIXG ATTORXEY- EXPEXSE OF. 

July 26, 1906. 

Hox. E. P. CnA~IBERLIX. Prosecuting .-ltto;'JZCJ,', Bcllcfo;ztainc, Ohio. 

DEAR SIR:- Your letter of the 21st inst. presents the question: \\'hen the 
prosecuting attorney serves boards of education, township trustees, etc., as required 
by section 1:Z74, R. S., should such boards be charged with the expenses, if any, 
incident to such services or should the expense be charged to the county in the 
prosecutor's expense account? 

Section 1298, R. S., as amended by the act of :\larch 31, 1906, (98 0. L., 161), 
is as follows: 

"In addition to his salary, the prosecuting attorney shall be allowed 
his reasonable and necessary expenses incurred in the performance of 
his official duties, or in furtherance of justice, which expense account 
shall be itemized and duly verified, and shall, if found correct, be 
allowed by the county commissioners and be paid monthly out of the 
general revenue fund of the county." 

Without expressing a doubt as to whether more than one kind of official acts 
is embraced in this statutory classification, or, whether the general assembly meant 
to distinguish between "expenses incurred in the performance of official duties," 
and those incurred "in the furtherance of justice," yet, it seems reasonably clear, 
the new duties imposed by section 1274, R. S., upon the prosecutor, (98 0. L., 
160), are "official duties," and being such the expenses incurred in their perform­
ance, when found correct by the county commissioners, should be paid mopthly 
out of the general revenue fund of the county. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

TAXATION OF STOCK IN FOREIGN CORPORATION. 

Resident of Ohio is liable for tax on shares of stock in foreign corporation, 
regardless of taxation of such stock in another state. 

July 27, 1906. 

Hox. EowiN E. PoWER, Prosecuting Attorney, Zanesville, Ohio. 

DEAR SIR:- I am in receipt of yours of the 26th inst., submitting for the 
opinion of this department thereon, the following question : 

Mary ]. Claypool, a resident of Muskingum county, inherited from 
her fathe': capital stock of the Farmers and Traders State bank of 
Bonaparte, Ia., amounting to $2,000. Her father died prior to the year 
1896. Said stock is held by said bank, agent of Mary ]. Claypool, and 
has not been in her possession otherwise than as above stated, since that 
time. The bank pays the taxes on its property in the state of Iowa. 
Under proceedings instituted by the county auditor and tax inquisitor 

19 ATTY GENL 
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these hank shares were charged against her upon the duplicate of the 
auditor and she paid thereon taxes and expense of collection amounting 
to $232.40. She has asked the board of county commissioners to allow 
her the sum of $176.62 as erroneous and illegal taxes paid by her by 
reason of the premises. 

The authorities cited by counsel representing the applicant do not sustain 
the contention made by her. Moss and others, executors, v. Bonn, auditor (6 0. 
C. C. R., 452) presents the question merely as to where executors of an estate are 
Iequired to list the property of the estate. Haynes, ]., states on page 453: 

"The petition is brought for the purpose of restraining the county 
·auditor from placing upon the tax dupiicate of the county. of Erie, 
certain personal property, belonging to the est~te of Hawk, deceased, 
which it is claimed should be placed upon the duplicate by reason of the 
fact that J. 0. Moss, one of the executors, is domiciled in the state of 
Ohio." 

You will obs.erve on page 458, from the authorities cited by the court, that 
no question was raised as to the power to. tax cestuis que trust personally for any 
property they owned. -

Here the question is presented, the ownership of the stock not being denied, 
as to the liability of Mrs. C1aypool for taxes in this state, the estate of her father 
having bee:ri administered upon in the state of Iowa. The facts su.bmitted show that 
although she is the owner of the bank shares they held by the bank for her. The 
question presented in the Bonn case, supra is, therefore not in point. 

The case of Grant v. Jones (39 0. S., 506), is also cited by them. The court 
held• in that case .that for the purposes of taxation, under the peculiar facts in that 
case, Grant was not a resident of the State of Ohio, and the notes and mortgages 
owned by him were" not taxable here. That decision was based upon the fact that. 
Grant had never acquired a residence in the State of Ohio. 

In the case submitted Mrs. Claypool's residence is admitted; her ownership 
of the shares of stock is admitted. Under the authority of Bradley et al. v. 
Bauder (36 0. S., 28) an owner of shares of stock in a foreign corporation, who 
resides in Ohio, is required to list the same for taxation, notwithstanding the cap­
ital of the corporation is taxed in the state where the corporation is located. This 
same principle has been followed in Grant v. Jones, 39 0. S., 514; in Myers v. 
Seaberger, 45 0. S., 235. It was also again announced by the supreme court of 
this state in Lee v. Sturgis, 46 0. S., 163, 173, and the principle was sustained 
in Sturgis v. Carter, 114 U. S., 521. The whole subject was again reviewed by 
our supreme court in the case of Landor, Treas., v. Burke, 65 0. S., 532, and here 
the former decisions were approved. This has also been followed in other states 
in many reported cases unnecessary here to cite. 

For the foregoing reasons the application of Mrs. Claypool should be dis­
allowed. The county commissioners have no authority to order a return of the 
taxes paid by her upon such bank shares. 

Very truly yours, 
·wADE H. ELus, 

Attorney General. 
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SPECIAL ACT-EFFECT OF CERTAIN ACT DETACHING LANDS 
FROM CITY OF LANCASTER. 

July 27, 1906. 

RoN. F. 11. AcroN, Prosecuting Attorney, Lancaster, Ohio. 

DEAR SIR : - I· have yours of July 25th, enclosing letter of the deputy auditor 
<>f state to the county auditor of Fairfield county, and of the county auditor of 
Fairfield co11nty to yourself, inquiring the effect of the passage of three different 
acts detaching certain lands from the city of Lancaster and restoring them to the 
township of which they were originally a part. There is probably no doubt that 
under the recent holdings of the supreme court legislation of the character referred 
to would be held to be unconstitutional. It is not so clear, however, that such 
would have been the conclusion of the courts at the time these several acts were 
passed. Inasmuch as they were passed and acted upon by those affected thereby at 
a time when they might have been sustained by the courts its seems to me very 
doubtful whether the court will now disturb that action. 

I advise that the board of review of the city of Lancaster cannot safely assume 
jurisdiction over such property and should not attempt so to do until a proper 
proceeding in the courts determines that the several acts mentioned violated the 
constitution and that no rights accrued thereunder in favor of the various prop­
·erty owners. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

CLERK OF COURTS-FEES OF. 

Clerk of courts of county not entitled to additional fees for entering each 
-day's attendance of witnesses. 

July 30, 1906. 

HoN. JA~1ES GLENN, Prosecuting Attorney, Coshocton, Ohio. 

DEAR SIR:- The question presented in your letter of July 19th was con­
sidered in an opinion of Attorney General Sheets, rendered March 31st, 1900. (Re­
port of Attorney General, 1900, p. 63.) The opinion is as follows: 

"HoN. W. D. GuiLBERT, Auditor of State. 

"DEAR SIR: -Yours containing cost bill in case of Ohio v. Billow, 
is at hand. You ask the opinion of this office at to the legality of the fees 
and expenses therein charged, which the state is required to pay in order 
to aid the warden of the penitentiary in passing upon the items of the 
bill. We shall call attention to such items as appear upon the face of the 
cost bill to be incorrect. 

"1. The item of $133.12, which the clerk charges for entering the 
appearance of witnesses, is, in my opinion, incorrect. 

"It appears upon the face of the cost bill that there were but two 
hundred and eighty-eight witnesses in attendance upon the trial of the 
case. Sixteen of these were excused and. re-subpoenaed. Section 1260, 
R. S., provides that the clerk shall receive for 'entering the attend­
ance of each witness four cents.' A witness appears in a case in obe­
dience to a subpoena and remains in attendance until excused. 
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"The statute does not say that the clerk shall receive fo~·r cents: 
for each day the witness attends. This is the method employed by the 
clerk in computing this item, which we think is wholly err.oneous. We 
are aided in this construction not only by the plain words of the statute, 
but by the fact that the fees charged are wholly out of p~oportion to the 
services rendered, and jt will not be presumed that the legislature in­
tended the clerk should have more than reasonable fees for the services 
required. As there were two hundred and eighty-eight \yitnesses in at­
attendance, sixteen of whom were excused, and re-subpoenaed, the clerk 
is entitled to "four cents for entering the attendanc of three hundred 
and four witnesses or $12.16." 

I do not think the fact that the judge required the witnesses to report t<P 
the clerk each day entitled the clerk to any additional fee. It was the duty of the· 
clerk to keep some record of the daily attendance Of the witnesses in the absence· 
of such an order by the judge. 

The uniform practice throughout the state has been in accordance with the· 
ruling of Judge Sheets. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

ROADS-APPLICATION OF GENERAL FUND TO CONSTRUCTION 
AND REP AIR OF. 

County commissioners may not apply part of funds raised by general levy to­
construction and repair of roads. 

July 31, 1906. 

HoN. ROBERT S. WooDRUFF, Prosecuting Attorney, Hamilton, Ohio. 

DEAR SIR:- I have yours of July 28th, advising me that the commissioners• 
of Butler county desire my opinion upon their power to pay for a part of 
a certain road improvement out of the general county fund, the road fund 
having been wholly set apart as a bridge fund under Section 2824 of the Revised 
Statutes. I am not authorized by law to render opinions to county commissioners 
but treating the communication as a request from the prosecuting attorney under­
favor of section 208 of the Revised Statutes of Ohio, I beg to say that, inasmuch 
as the county levy provided for by section 2823 is made expressly for ''purposes 
other than for roads, etc.," the proceeds of such levy cannot, in my opinion, be­
lawfully diverted to that purpose except in the manner provided by statute. 
Section (22b-2) et seq., Bates' Annotated Ohio Statutes affords a method by 
which a transfer may be made from one fund to another if the facts justify such 
proceeding and until such transfer is so made or until another levy has placed 
sufficient money in the road fund the commissioners cannot lawfully proceed:: 
with such improvement. 

Very truly yours, 
wADE H. ELLIS, 

Attorney GeneraL 
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EXTRADITIOX- ABAXDOX:\IEXT OF CHILD. 

Parent guilty o.£ abandonment of child may be extradited from another state. 

August 2, 1906. 

"Ho:-.. C. R. HoRNBECK, Prosecuting Attorney, London, Ohio 
DEAR SIR : - I am of the opinion that a parent guilty of the offense of aban­

donment of a child, as defined by Section (3140-2) R. S., may be extradited from 
. another state. 

Very truly yours, 
WADE H. ELLIS, 

Attorney General. 

SPECIAL SCHOOL DISTRICT- DISPOSITION OF FUNDS OF. 

Funds raised by levy in special school district created by special act revert 
:to legal district of which territory embraced in such special district is a part. 

August 2, 1906. 

HoN. A. C. DENBOW, Prosecuting Attorney, Woodsfield, Ohio. 
DEAR SIR:- In answer to yours of July 31st, 1906, I beg to say that I do 

not understand that any officer of a special school district created by a special 
act of the general assembly, can have any claim against the supposed school dis­
trict or against any one else for services performed, since such acts have been 
held unconstitutionaL The proceeds received from any levy made by such a 

·board should undoubtedly revert to the district of which such special district 
·became a part by virtue of the decision holding such act to be void. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

ELECTIO~S-BOARD OF DEPUTY STATE SUPERVISORS OF­
EXPENSE OF. 

Expense of chief deputy and clerk of board of deputy state supervisors of 
· ::!lections payable out of county treasury. 

August 3, 1906. 

HoN. CHARLES F. HowARD, Prosecuting Attorney, Xenia, Ohio. 

DEAR SrR:- In response to your inquiry of June 30th, 1906, I beg to say 
that expenses incurred by the chief deputy and clerk of the board of deputy state 
supervisors of elections under Section (2966-30) Bates' Annotated Statutes, are 
not to be deemed the personal expenses of those acting as chief deputy and clerk 
and are, therefore, not covered by the compensation provided for by Section 
(2966-4). The chief deputy and clerk in performing the duties imposed by Section 
(2966-30) are acting as officers and representatives of the whole board and ex­
penses incurred thereby are the expenses of the whole board and should be paid 
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out of the county treasury under that part of section (2966-4)) which authorizes; 
the payment of "all proper and necessary expenses of such board of deputy state· 
supervisors." 

Very truly yours, 
WADE H. ELLIS, 

Attorney General. 

TREASURER- COUNTY- FEES OF. 

County treasurer entitled to 8/10 of 1% of the amount of interest collected· 
under county depository act. 

August 6, 1906. 

HoN. GEORGE C. BARNES, Prosecuting Attorney, Georgetown, Ohio. 
DEAR SIR:- In answer to your inquiry of August 1, 1906, I beg to say that 

in my opinion the county treasurer is entitled under Section 1117 of the Revised 
Statutes to eight-tenths of one per cent of the amount of interest collected by him 
under the county depository act, 91 0. L., 403, 92 0. L. 353 and 93 0. L. 376 .. 
(R. s. (1136-1.)) 

Very truly yours, 
w. H. MILLER, 

Ass't Attorney General. 

PROSECUTING ATTORNEY MAY SERVE AS MEMBER OF CITY 
BOARD OF EDUCATION. 

Restriction of Section 3977 R. S. applies only to such boards of education· 
as prosecuting attorney is legal adviser of. 

August 7, 1906. 

HoN. E. P. CHAMBERLIN, Prosecuting Attorney, Bellefontaine, Ohio. 
DEAR SIR: -Your letter dated July 20th, inquiring as to whether a prose­

cuting attorney can serve as a member of the board of education of a city district, 
is received. In reply I beg leave to say that I have been unable to find a copy 
of the letter to which you refer, but am of the opinion that the restriction in Sec­
tion 3977 only applies to boards of education of which the prosecuting attorney 
is the legal adviser. 

Very truly yours, 
w. H. MILLER, 

· Ass't Attorney General. 

DEPOSITORY- COUNTY- SECURITY REQUIRED TO BE OFFERED. 

Indebtedness of municipality for construction of water works constitutes. 
a part of "indebtedness" under county depository law. 
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August 7, 1906. 

Hox. B. F. \VELTY, Prosecuting Attorney, Lima, Ohio. 

DEAR SrR:- The question presented in yours of the 2nd in st., is whether an 
indebtedness of a municipality for the construction of waterworks constitutes 
part of the municipal indebtedness within the provisions of section 7, of the 
county depository law, passed April 2d, 1906 (98 0. L. 274, 279). By the terms of 
the so-called 0,ngworth bonding act (95 0. L. 318), the indebtedness authorized 
by that act includes "erecting and purchasing water-works, and supplying water 
to the * * '' corporation and the inhabitants thereof." I know of no exemp­
tion of such indebtedness by which it should not be considered as municipal in­
debtedness. 

Section 7 of the depository Jaw provides that if the securities offered to 
the commissioners. are those of a municipal corporation the indebtedness whereof 
does not exceed 10 per cent., the commissioners may accept the same in lieu of 
the undertaking. I am not otherwise advised than by your Jetter, that the total 
indebtedness of the municipality in question, including the water-works debt 
exceeds ten per cent., if so, the interest bearing securities of such municipal 
corporation cannot be accepted by the commissioners for the purposes of such 
deposit. 

Very truly yours, 
w. H. MILLER, 

Ass't Attorney General. 

PROSECUTI~G A TTORXEY- CO:\IPEXSA TION OF. 

Salary provided by Section 1297 R. S., as amended by "Conroy act," 98 0. L. 
160, covers service rendered by prosecuting attorney under Section 1277 R. S., 
in restraining misapplication of public funds. 

August 7, 1900. 

Hox. H. C. HENKEL, Prosecuting Attomey, Calion, Ohio. 
DEAR SIR:- Your Jetter dated August 2nd inquiring whether or not the 

compensation fixed in. Section 12!17 R. S., as amended :\larch 31st, 1906, covers 
services performed by the prosecuting attorney under Section 1277, is at hand. 

Section 1297 as amended after fixing the compensation a prosecuting attorney 
shall receive, further provides that: 

''Such salary shall be in full and in lieu of all compensation con­
sisting of salaries and fees heretofore paid to prosecuting attorneys for 
their services as such, and in full payment for all se~vices required by 
law to be rendered in an official capacity on behalf of the county or its 
officers, whether the same rclatt·s to either criminal or civil matters." 

In my opinion this provision covers the sen·ices rendered under Section 1277. 
Very truly yours, 

\V. H. :MILLER, 

Ass't Attorney General. 
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SECRET SERVICE OFFICER- EXPENSE DF. 

Expense of secret service officer employed in criminal matters may be included 
m expense account of prosecuting attorney. 

August 8, 1906. 

HoN. ]OHN B. McGREW, Prosecuting Attorney, Springfield, Ohio. 

DEAR Sm : -On my return from Athens, Ohio, where I have been engaged 
for the past three weeks in the trial of the case of the State of Ohio v. Scott, I 
find a communication from you under date of July 16th, relative to the allowance 
of certain expenses incurred by you in the discharge of your official duties. In 
my judgment the provision in the Conroy bill providing that: 

"the prosecuting attorney shall be allowed his reasonable and necessary 
expenses incurred in the performance of his official duties or in the 
furtherance of justice" 

only applies to the personal expenses of the prosecuting attorney. 
Section ( 470-1) provides for the appointment of a secret service officer for 

the prosecuting attorney's office whose duty it shall be to aid the prosecuting 
attorney in the collection and discovery of evidence to be med in the trial of 
all criminal cases and in matters of a criminal nature. No provision, however, 
is made for the expenses of said secret service officer. I am therefore of the 
opinion that the personal expenses of said officer, while in the discharge of his 
official duties, may be properly included in the expense account of the prose­
cuting attorney and paid under the provisions of the Conroy bill above quoted. 

Very truly yours, 
w. H. MILLER, 

Ass't Attorney General. 

STENOGRAPHER- FOR PROSECUTING ATTORXEY- COMPEN­
SATION OF. 

Common pleas judge cannot be compelled to fix aggregate amount to be 
expended for compensation of stenographer for prosecuting attorney; such com­
pensation may not be included in expense account of jlrosecuting attorney. 

August 9, 1906. 

HoN. D. R. WILKIN, Prosecuting Attonzey, New Philadelphia, Ohio. 

DEAR SIR:- Your communication under date of August 8th, relative to 
the duty of a common pleas judge to fix an aggregate sum for the compensation 
of a stenographer in a prosecuting attorney's office under Section 1271 R. S. 
is received. You inquire whether or not this section invests the _common pleas 
judge with any discretion in the matter. In reply I beg leave to say section 
12il provides : 

"The judge of the court of common pleas in each county, or if 
there be more than one judge, then the judges of said court in joint 
session, may, immediately on the passage of this act, fix an aggregate 
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sum to be expended for the remainder of the year 190-1, and may, on 
or before the -first- :\londay in January of each year thereafter fix an 
aggregate sum to be expended for the incoming year, for the compensa­
tion of assistants, clerks and stenographers of the prosecuting attorney's 
office." 

l65 

The word "may" as used in this sect ton does, in my judgment, invest a 
discretion in the common pleas judge as to whether or not an aggregate sum be 
fixed for the purposes set forth in said section, therefore an action in mandamus· 
would not lie to compel a common pleas judge to exercise the power conferred 
by said section unless there was an abuse of sound discretion. 

You further inquire as to the authority of a prosecuting attorney to employ 
a stenographer and include the compensation therefor in his expenses under 
Section 1298 as amended in 98 0. L., p. 161. In my judgment the provision in 
Section 1298 allowing the prosecuting attorney his reasonable and necessary 
expenses incurred in the performance of his official duties, or in the further­
ance of justice, refers to personal expenses only and does not include the com­
pensation of a regularly employed stenographer. 

Very truly yours, 
w. H. MILLER, 

Asst. A ttorne:y Ge11eral. 

COUNTY COMMISSIONERS- AUTHORITY OF, TO CO:VIPROMISE 
CLAIMS AGAINST COUNTY. 

County commissioners may compromise claim against county auditor for 
sums by them illegally allowed him: 

August 9, 1906. 

HoN. E. P. CIIA:IlDERLIN, Prosccutwg Attomey, Hcllc{olltai;zc, 0/zio. 

DEAR SIR: -Your letter of July 24th to the attorney general relative to 
bringing suit fo_r the recovery of certain n:oncys from the county auditor 
unlawfully allowed by the county commissioners, was received in the absence 
of the attorney general and myself. On my return to the office after an absence 
of three weeks in Athens County, in the trial of the Scott case, the chief clerk 
handed me your letter saying that he had acknowledged receipt of the same. 

As I understand from the resolution adopted by the county commissioners, 
said commissioners compromised for $100.00 a claim of $1,901.74 found to have 
been received by the auditor without warrant of statute, by the bureau of in­
spection and supervision of public offices. The inquiry you submit is whether or 
not the county commissioners were authorized under Section 855 R. S. to so 
compromise and adjust said claim; and if not, whether suit should be instituted 
to recover the full amount ($1,901.74) from said auditor? 

Section 855 of the Revised Statutes authorizes the board of county com­
missioners to compound for or release, in whole or in part, any debt, judgment, 
fine or amercement due the county, and for the use thereof, except in cases 
where either of the members of said board is personally interested. If the $1,901.74 
which was found to have been unlawfully received by said auditor belongs to the 
county then, in my judgment, under' the provision of Section 855, as above quoted, 
the county commissioners would have the authority to release the claim in whole 
or in part. 

I observe, however, that $1,533.36 of this claim was money received by the 
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auditor during his term of office for writing ditch notices, and must have been 
paid by the land owners receiving benefits from the ditch improvement, there­
fore that part of the claim would be due to the individual land owners who 
paid the assessments, instead of to the county, and it might be that said land 
owners would have a- right of action against said auditor for the recovery of 
the same. If any part of the claim of $1,901.74 is due the state then I am 
clearly of the opinion that the county commissioners were without authority to 
release that portion of the claim. 

I am inclined to the opinion that since the county commissioners have com­
promised and settled this claim under the power conferred in Section 855 R. S. 
the courts will be without authority to modify or set aside the same. 

I herewith return the enclosure. 
Very truly yours, 

w. H. MILLER, 
Asst. Attorney General. 

HUMANE OFFICER- COMPENSATION OF. ISSUE OF BONDS FOR 
ROAD IMPROVEMENTS. 

Salary of humane officer appointed and confirmed under Section 3718 R. S. 
covers all services; officer not entitled to informer's fees and costs und~r Sec­
tion 3718a R. S. 

Time for which bonds may be issued and levy made by county commis­
sioners to pay for road improvements in counties where road commissioners 
are appointed. 

August 10, 1906. 

HoN. JoHN H. CLARK, Prosecuting Attorney, Marion, Ohio. 

DEAR Sm: -Your communication relative to the compensation of humane 
officers appointed under Section 3718 Revised Statutes, as amended, 98 0. L. M, 
is received. In reply I beg leave to say Section 3718 as amended provides that 
humane officers appointed by humane societies must have the approval of the 
mayor of the city or village for which the appointement is made and all such 
officers appointed outside of any city or village must have the approval of the 
probate judge of the county. This secti9n further provides that such officers so 
appointed and approved shall be paid monthly salaries by the council of the city 
or village for which the appointment is made or if outside a city or village by 
the county commissioners of the county. Therefore I am of the opinion that 
humane officers are not entitled to any c~mpensation or fees under Section 3718a. 

You also inquire whether the act entitled "An act to authorize the com­
missioners of any county to issue bonds to refund the indebtedness of boards 
of road commissioners appointed by the county commissioners therein, incurred 
on account of road improvements," passed by the last legislature, 98 0. L. ;!2, 
authorizes the levying of a tax for a greater number of years as stated in tht:: 
petition for the one mile free turnpikes and whether it applies to pike petitions 
or assessments made after the passage of the act. This act provides that com­
missioners of any county in which road commissioners were appointed by said · 
county commissioners, and indebtedness has been incurred on account of road. 
improvements under color of any legislative act, are authorized, for the purpose 
of extending the time of the payment of such indebtedness, to issue the bonds 
of- the county in such amounts and for such length of time as such county com­
missioners may determine. The act further provides that commisoioners are author-
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ized to levy a tax sufficient to pay the principal and interest of said bonds 
annually, on all of the taxable property of every kind within the limits of any 
election precinct or road district for which said road commissioners were ap­
pointed. The effect of this act is to authorize the commissioners of any county 
in which road commissioners have been appointed and in which indebtedness 
has been incurred on account of road improvements under color of any legis-. 
lative act, to issue and sell bonds and to levy a tax annually to pay the principal 
and interest of the same. 

I am unable to see the relevancy of Sections 4774 and 4777, Revised Statutes, 
to this act. These sections refer specifically to one mile assessment pikes, while 
the act in question applies to the indebtedness of road districts wherein the road 
commissioners have been appointed by the county commissioners. 

Very truly yours, 
w. H. MILLER, 

Asst. Attorney General. 

SOLDIERS RELIEF FUND. 

Authority of soldier's relief commission and county comm1ss1oners, respec­
tively, as to levy for soldier's relief fund; compensation and expense of soldier's 
relie~ commission not payable out of proceeds of levy for said fund. 

August 10, 1906. 

RoN. PETER J. BLOSSER, Prosewting Attorney, Chillicothe, Olzio. 
DEAR Sm:- In answer to yours of August 8th, 1906, I beg to say that 

Section 2 of the soldier's relief commission law, Section (3107-51), as amended 
in 94 0. L. 158, is unintelligible fn some respects and so far as untintelligible 
probably does not repeal the section as it appears in 91 0. L. 84. The section 
as it appears in 91 0. L. 84, clearly gives the soldier's relief commission power 
to determine not the rate to be levied but the amount to be raised by the levy 
and it is the duty of the county commissioners to make such levy, not exceed­
ing three-tenths, as will produce the amount that the relief commission has found 
necessary, and the county commissioners have no power to determine that a 
less amount will be sufficient. \Vhatever the amended section in !H 0. L. 158 
may accomplish, its language will not justify the conclusion that the law was 
changed in this particular. 

Second: The proceeds of the three-tenths levy are to be used for the 
exclusive purposes for which the levy was made and the compensation and 
expenses of the relief commission are not among those purposes. Such com­
pensation and expenses are provided for by Section 5 of the act, Section (3107-54) 
Bates, and arc payable out of the general county fund. 

Very truly yours, 
\V. H. MILLER, 

Asst. Attorney General. 

CORONER- DUTY OF. 

Coroner of county in which is found body of person whose death is supposed 
to have been caused by violence, not coroner of county in which violence sup­
posed to have been received, must hold inquest. 
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August 15, 1906. 

HoN. E. E. EuBANKS, Prosecuti1zg Attorney, Jacksoa, Ohio. 

DEAR SIR:- Your communication dated August 14th, submitting the follow­
ing inquiry is received: 

"A person having received violence in Vinton County, Ohio, after­
wards dies from such violence in Jackson County, Ohio. Shall the 
coroner of Jackson County hold the inquest?" 

Section 1221 of the Revised Statutes of Ohio provides: 

"When information is given to any coroner that the body of a 
person whose death is supposed to have been caused by violence has 
been found in his county, he shall appear forthwith at the place where 
such body is, * * * and proceed to inquire how the deceased came 
to his death, etc." 

Under this provision it will be the duty of the coroner of Jackson County 
to hold the inquest if he have information that death was caused by violence. 

Very truly yours, 
WADE H. Eu.rs, 

Attorney General. 

PROSECUTI.\""G ATTORXEY- C0;\1PENSA TION OF. 

Prosecuting attorney performing services under Section 1277 R. S., in re­
straining misapplication of public funds, before "Conroy law," 9~ 0. L. 160, 
became effective, entitled to compensation therefor under Section 1 :?78a R. S. 

August 11). 1906. 

HaN. F. M. STEVENS, Prosecuting Attorne;;, Elyria, Ohio. 

DEAR SIR: -In reply to your communication of August 6th, I en dose copy 
of an opinion furnished Hon. C. H. Henkel, prosecuting attorney, Galion, Ohio, 
which I believe covers your inquiry as to services of prosecuting attorntys under 
Section 1277 performed after the Conroy bill went into effect. · 

Prosecuting attorneys who have performed services under Section 1277 be­
fore the Conroy bill became effective wonld be entitled to compensation for 
said services under Section 1278a. 

Very truly yours, 
\VADE H. ELLIS, 

Attorney General. 

TREASURER- COCNTY- FEES OF. 

County treasurer not entitled to fee of 8/10 of 1% on proceeds of notes 
issued in anticipation of taxes. 

August 21, 1906. 

HaN. D. F. 0PENLANDER, Prosecutilzg Attorney, Defiance, Ohio. 

DEAR SIR:- Your communication dated August 18th relative to the right 
of the county treasurer to receive 8/10 of 1% on money paid into the county 
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trea>ury as proceeds of cutain notes issued in anticipation of taxes levied for 
the purpose of restoring an important bridge of your county as provided by 
Section 282! of the Revised Statutes, is received. 

I herewith enclose you a copy of an opinion furni>hed Hon. George C. 
Barnes, prosecuting attorney of Brown County, holding that the county treasurer 
is entitled to 8/10 of 1% on the interest collected by him under the county 
depository law. This opinion is based on the following provision found in 
Section 1117 R S.: 

"And on all other moneys collected on the first ten thousand 
dollars, 8/10 of 1 o/c." 

Section 1117, however, contains this provision: 

"But no compensation, percentage, commission or fees shall be 
allowed on any money received by him (treasurer) froni the state 
treasurer or from his predecessors in office, or the legal representa­
tives or sureties of such predec~ssors, or on any moneys received from 
the proceeds of the bonds of the county, or of any municipal cor­
poration." 

\Yhile the word notes is not used in this prov1s1on, yet I am inclined to 
the view that the money received from notes issued in anticipation of taxes levied 
should be regarded the same as money received from bonds issued in anticipa­
tion of taxes levied, and that the county treasurer would not be entitled to the 
8/10 of 1% upon such money. 

Very truly yours, 
w. H. MILLER, 

Asst. Attorney General. 

TREASURER- COCXTY- FEES OF. 

County treasurer entitled to fee of R/10 of 1% on money refunded to in­
firmary din:ctors on unpaid store account, and by them paid into county treasury. 

August 25, 1906. 

HoN. IRVIN ~leD. Sl\!!TH, Prosecuting Attnnzc:y, Hillsboro, Ohio. 

DEAR SIR:- Your communication dated August 24th, submitting the fol­
lowing inquiries, is received: 

"Is the county treasurer entitled to any fees or percentage upon 
the interest accruing upon county deposits, under the act of April 2, 
1906? 

"Is he entitled to percentage or commission on unexpended bal­
ances returned by turnpike superintendents out of moneys advanced to 
them by the commissioners to repair the turnpikes? 

"Is he entitled to percentage or commission on moneys refunded 
to the infirmary directors by way of an unpaid store account, and by 
the infirmary directors deposited in the treasurer's office?" 

In answer to your first inquiry I beg leave to say that the Attorney General, 
in an opinion furnished Hon. George C. Barnes, prosecuting attorney of George-
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town, Ohio, under date of August 6th, 1906, held that the county treasurer is 
entitled, under Section 1117 of the Revised Statutes to 8/10 of 1% of the amount 
of interest collected by him under the county depository act. This holding is 
based on the following provision contained in Section 11l7: 

"And on all other moneys collected on the first ten thousand dol­
lars eight tenths of one per cent." 

As to your second inquiry, I am unable to find the section of the statutes 
authorizing the county commissioners to advance money to turnpike superin­
tendents. Please cite the section. 

As to your third inquiry, I am of the opinion that the provisions of section 
1117, quoted above, apply and that the treasurer is entitled to the percentage on 
the money refunded. 

Very truly yours, 
W. H. MILLER, 

Assistant Attorney General. 

PROSECUTING ATTORNEY- COMPENSATION OF. 

Prosecuting attorney must prosecute actions for delinquent taxes brought by 
county treasurer at instance of auditor of state, under section 1104, R. S., without 
compensation other than that provided by section 1:297, R. S., as amended 98 0. L., 
160. 

August 28, 1906. 

HaN. A. P. :\lrLLER, Proscwting Attonzcy, Pomeroy, Ohio. 

DEAR SIR:- Your letter of August 25th, inquiring whether or not a prose­
cuting attorney is entitled to fees for collecting taxes when employed by the 
county treasurer under section 1104 of the Revised Statutes, is received. 

In reply I beg leave to say I am unable to find any provision in section 1104 
authorizing the county treasurer to employ the prosecuting attorney. The last 
paragraph of said section authorizes the auditor of state to direct the prosecuting 
attorney of the county to institute suit for the collection of taxes when the. county 
treasurer refuses or neglects to do so, and provides that the prosecuting attorney 
shdl receive for his services :2-5% of the amount collected. However the com­
pensation provided in the prosecutors' salary law, passed by the last general assem­
b!y. covers all the sen·ices to be performed by prosecuti!Jg attorneys under sec­
tion 1104. 

Very truly yours, 
\VADE H. ELLIS, 

Attorney General. 

DEPOSITORY-COG~TY-SECURITY REQUIRED TO BE OFFERED BY. 

Bond of surety company, offered under county depository act, providing for 
termination of liability of surety upon 60 days' notice, may not be accepted by 
county commissioners; nature of security permitted by act. 
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August 1906. 

Hox. ]oE T. DoAN, Prosecuting Attorney, Wilmingto11, Ohio. 

DEAR SIR:- Your communication under date of August 23rd, relative to the 
power of the county commissioners, under the county depository act (98 0. L., 274) 
to accept a bond containing the following conditions: "Provided, however, and 
upon the following express conditions: That the American Surety Company of 
New York shall have the right to terminate this suretyship under this obligation 
by serving notice in writing of its election so to do upon said obligee, and there­
upon the said American Surety Company of X ew York shall be discharged from 
any and all liability hereunder for any default of said The Citizens X a tiona! Bank 
of Wilmington, Ohio, occurring after the expiration of sixty days after the date 
of service of such notice," is received. 

In reply I beg leave to say the acceptance of'the bond containing this condition 
by the county commissioners empowers the bonding company to terminate its lia­
bility upon giving sixty days' notice. This, in my opinion, the county commis­
sioners may not do. 

Section 6 of the act provides that after the award is made and the bond 
accepted the bank ~hall become the depository of the money of the county and 
remain such for three :years. This period of three years, therefore, becomes the 
measure of the time for the bond and the liability of the surety the.reon. 

Section 4 provides the conditions that shall be in the bond, which are as fol­
lows: 

"For the receipt, safe-keeping and payment over, of all money which 
may come under its custody, under and by virtue of this act, and 
under and by virtue of its proposal and the award of the com­
missioners, together with the interest thereon at the rate specified in the 
proposal, and the undertaking shall be further conditioned, for the faith­
ful performance by the bank or banks or trust companies of all the 
duties imposed by this act upon the depositary or d'epositaries of the 
money of the county." 

Xowhen: iu the county depositary act is there a provtswn authorizing the 
county commissioners to release the liability of the surety. 

Section G of the act does, however, authorize the county commissioners, if 
they deem the same necessary, to require additional security to that already given. 

Sections 5837 and 5838 of the Revised Statutes provide a method whereby 
a surety may be released from further liability upon his bond. These sections are 
restricted in their application to the bonds of certain officers enumerated therein. 
However, the existence of these sections clearly indicates that without specific 
legislation, the liability of the surety is, in point of time, co-extensive with 
the term. In as much as the power of the county commissioners in the accept­
ance of the bond under the county depository act, is statutory, and in the absence 
of an express provision authorizing a condition limiting the duration of the lia­
bility, I am of the opinion that the county commissioners may only accept such 
bond as binds the surety for the entire statutory period, and the county commis­
sioners have no right to provide any condition in the bond whereby the surety'~ 

liability may be qualified. 
Very truly yours, 

w. H. MILLER, 
Assistant Attorney General. 

P. S.- The county dep"asitary act authorizes the acceptance by the county 
commissioners of three kinds of security. First, bonds such as are enumerated in 
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section 7; second, by a fidelity and indemnity insurance company authorized to do 
business within the state and having not Jess than $250,000 capital; third, not Jess 
than six resident freeholders. In my judgment the county may accept any or all 
of these securities. That is, the ccmmissioners may accept a fidelity and indemnity 
insurance company bond for part of the liability; bonds such as are enumerated in 
section 7 of the act as part of the liability, and freeholders' security for the re­
mainder. I have no sugges.tion to make as to the advisability of the county com­
missioners accepting more than one of the three classes of surety enumerated 
other than the consequent confusion of liability if a suit were brought to enforce 
the same. 

RELJ.GIOUS ORGANIZATION -TAXATION OF REAL ESTATE OF. 

Real estate owned by religious organization not exempt from taxation unless 
actually used for public worship; intention to erect house of worship to be used 
in future insufficient. 

August 29, 1906. 

HoN. C. H. HUSTON, Prosecuting Attorney, Mansfield, Ohio. 

DEAR SIR: -I have yours of August 27th, inquiring whether real estate pur­
chased by a religious organization, upon which a house of worship is to be erected, 
is exempted from taxation. 

An examination of section 2732 of the Revised Statutes discloses that only 
such grounds as are attached to houses used exclusively for public worship are 
exempt from taxation. 

In my opinion, therefore, the real estate in question, is subject to taxation 
until the house of worship is not only erected but in actual use. 

Very truly yours, 
w. H. MILLER, 

Assistant Attorney General. 

DEPOSITORY- SCHOOL DISTRICT- SECURITY REQUIRED TO BE 
OFFERED BY. 

Requirement of section 3968, R. S., that banks receiving funds of school 
district on deposit shall offer surety company bond unconstitutional. 

August 31, 1906. 

HoN. C. J. FISHER, Prosecuting Attorney, Millersburg, Ohio. 

DEAR Sm:- Your communication dated August 29th, inquiring whether or 
not a bank receiving the funds of a school district under section 3968 is compelled 
to give a guaranty company bond, as provided in said section, is received. 

In reply I beg leave to say, the supreme court of Ohio, in the case o:fl the 
State of Ohio ex rei. v. Robins 71 0. S., 273, held the act passed April 20th, 1904, 
commonly known as the "Crafts Bonding Act,'' unconstitutional and void, being in 
violation of Article I, sections 1 and 2, of the constitution. Judge Davis in the 
opinion says : 
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"It is contended on the part of the respondent that no citizen 
has an inalienable right to act as a legal representative or public officer; 
that the general assembly has power to provide for the descent and dis­
tribution of estates and for the appointment and qualifications of execu­
tors and administrators, including the giving of bonds; that the general 
assembly has power to prescribe the manner of election to a public office 
and the qualifications therefor; and that it logically follows from these 
premises that the general assembly has authority to determine the kind 
and sufficiency of the security to be given. The general soundness of 
this argument is not to be questioned; but it is pressing the conclusion 
too far to maintain that the legislature may go beyond the purpose 
of "the security to be given, and may require things to be dane which 
do not increase the protection of the obligee, which abridge individual 
rights without contributing to the general welfare, and which enrich 
a designated class of sureties to the exclusion of all others. Such a con­
clusion would lead not only to violation of article I, section 1, of our 
constitution, as already shown, but article I, section :2, also, which de­
clares that 'government is instituted for the equal protection and benefit' 
of the people." 
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"The Crafts Bonding Act"' provided that the execution of all bonds for the 
faithful performance of official or fiduciary duties or the faithful keeping, applying 
or accounting for funds or property, or for one or more of such purposes within 
certain exceptions, should be by a surety company or companies. 

Section 3968 provides that, 

"Such bank or banks shall give a good and sufficient bond of some 
approved guaranty company in a sum at least equal to the amount depos­
ited." 

Manifestly the limitation placed upon the right of a person to contract for a 
bond is the same in the provision quoted from section 3968, as in the provision 
contained in the "Crafts Bonding Act." Therefore, I am of the opinion that the 
provision in section 3968, requiring a bond of some "approved guaranty com­
pany" is unconstitutional; that the bank, in this instance, has a right, under the 
decision of the supreme court in the case cited, to tender a good and sufficient 
bond, other than the bond of an "approved guaranty company," and the board 
of education may not refuse to accept the same on the sole ground that the bond 
of an "approved guaranty company" is required." 

Very truly yours, 
w. H. MILLER, 

Assistant Attorney General. 

INFIRMARY DIRECTORS-AUTHORITY OF, TO PROVIDE FOR DES­
TITUTE PERSONS OUTSIDE OF INFIRMARY. 

Infirmary directors have discretionary authority to provide for destitute per­
sons outside of infirmary. 

September 6, 1906. 

HoN. W. R. ALBAN, Prosecuting Attorney, Steube1wille, Ohio. 

DEAR SIR: - Your communication dated September 4th, relative to the 
authority of infirmary directors to provide for destitute persons outside of the 
county infirmary in a county having an infirmary, is received. 

20 ATTY GENL 
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In reply I beg leave to say the following provision in section 974 of the 
Revised Statutes: "and the directors are satisfied that said person should become a 
county charge, they shall forthwith receive said person and provide for him or her 
in said institution (infirmary), or otherwise," vests a discretion in the infirmary 
directors as to whether or not they shall provide for a person who is found to be 
entitled to admission to the county infirmary by furnishing necessary relief outside 
of said infirmary. 

Very truly yours, 
WADE H. ELLIS, 

Attorney General. 

STENOGRAPHER- FOR PROSECUTING ATTORNEY- COMPENSA­
TION OF. 

Compensation of stenographer for prosecuting attorney may not be included 
in his expense account. 

September 1, 1906. 

HoN. F. 1~. STEVENS, Prosecuting Attonzey, Elyria, Ohio. 

DEAR SIR: - Your communication dated September 3rd, 1906, relative to 
the expenses of a stenographer for the prosecuting attorney· under old section 1274, 
is received. 

In reply I beg leave to say that section 1271 of the Revised Statutes, as 
amended, 97 0. L., 315, makes provision for the payment of stenographers to 
prosecuting attorneys. I am, therefore, of the opinion that where an allow;Jnce has 
not been made for a stenographer, as provided in section 1271, the prosecuting 
attorney may not include compensation for a stenographer in his expeme account 
as authorized in the new salary law for prosecuting attorneys. 

Very truly yours, 
WADE H. ELLIS, 

Attorney General. 

TEACHERS- COiiiPENSA TIOX OF. 

Provision of ''Duvall law," regulating employment of school teachers, as 
to state aid for weak districts, inoperative because of failure of general assembly 
to make requisite appropriations; remainder of said law effective. 

September 15, 1906. 

HoN. HARRY W. MILLER, Prosecuti11g Attorney, Portsmouth, Ohio. 

DEAR SIR: - Your letter of September 8th desires my opinion as to the effect 
Qf the failure of the last legislature to make any appropriation for the payment to 
weak school districts of the sums to which they may be entitled under the pro­
visions of the act of April 2, 1906 (98 0. L. 200). 

The first clause of the act, "That no person shall be employed to teach in 
any public school in Ohio for less than $40.00 a month" applies to all school 
districts within the state. The districts which would not be entitled to state aid 
1n any event are not in any way affected by the lack of an appropriation. •It is 
the duty of the boards of education in such districts to pay teachers at least 
$40.00 per month. 
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The provtston of the act as to state aid to weak districts is inoperative by 
reason of the fact that there is no fund now in existence out of which the pay­
ments provided for can lawfully be made. Boards of education in districts which 
are entitled to state aid may contract to pay teachers $40.00 per month, but such 
contracts should expressly provide that the payment of the full salary is con­
tingent upon a subsequent appropriation by the legislature to meet any deficiency 
in the tuition fund caused by compliance with the act above referred to. 

There. is, of course, no certainty that the legislature will make such an appro­
priation. 

Very truly yours, 
WADE H. ELLIS, 

Attor12ey Ge11eral. 

PUBLICATION OF REPORT OF EXA).HXERS OF COUNTY TREAS­
URER. TOWNSHIP TRGSTEES- LIABILITY OF, FOR 

).fEDICAL SERVICES FURJ\'ISHED TO POOR. 

Probate judge has no authority to direct any publication of report of exami-
11ers of county treasurer other than that authorized by law. 

Township trustees, having entered into contract with physician to furnish 
medical services to poor, not liable for such services so furnished by another 
physician. 

September 15, 1906. 

Hox. JonN II. CLARK, Prosecuti11g A.ttomey, Marion, Ohio. 

DEAR SIR: -Your communication under date of September 7th, 111 which you 
submit the following questiom, is received: 

Has a probate judge, under Section 4:367 of the Revised Statutes, authority 
to authorize the publication of the report of the examiners of the county treasury? 

In my opinion the publication of the report of the examiner~ of the county . 
trea,ttry is governed by Section ll~H of the Revised Statutes. This statute is of 
later enactment than Section 4367, and since it prescribed the time and place of 
publication of thi~ report, the county officials have no discretion under Section 

4367 to make any different or further publication. 
Second. \Vhcn the trustees of a township have entered into a contract with 

a physician to furnish medical relief and medicines for the poor of their town­
ship, arc the township trustees liable, in any case, for services performed by 
physicians other than the one regularly employed? 

Under Section (1499-3) of the Revised Statutes the township trustees having 
entered into a contract, as authorized by Section (1499-1), are not, in my opinion, 
liahle for medical relief other than that provided in the contract. 

Very truly yours, 
WADE H. ELLIS, 

Attorney G.:ueral. 

ROADS- I:\[PROVDIEXT OF BY TOWXSHIP- LEVY FOR. 
ELIGIBILITY TO OFFICE OF TOWXSHIP TRUSTEE. 

Taxes for township road improvement >hould be levied against property 
within incorporated village located within such township. 

Elector residing in incorporated village eligible to office of township trustee. 
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September 17, 1906. 

HoN, EDWARD GAUDERN, Prosecuting Attorney, Brya11, Ohio. 

DEAR SIR:- Your communication under date of September 8th, relative tO> 
the levying of taxes for the improvement of roads, under the provisions · of the­
act of April 22d, 1904 (97 0. L. 550), in a township having within its territory 
an incorporated village, is received. In reply I beg leave to say Section 18 of the­
act, ( 4686-18) R. S. provides: 

··when the trustees of any such township have determined to im­
prove any road, as herein provided, in order to provide for the payment 
of such improvement * * * shall, in addition to the othef road 
taxes authorized by law levy annually upon each dollar of valuation of 
all taxable property of such township an amount not exceeding 3 mills 
on each dollar of such valuation." 

Under this provision the taxes levied will be against all the property in the­
township, including all property within the incorporated village. 

You a\ so inquire whether or not an elector residing within an incorporated 
village is eligible to the office of township trustee. The jurisdiction of the town­
ship trustees covers the entire township including the municipal corporations. 
therein. An elector residing within a municipal corporation is also a resident 
of the township which includes within its territory said murricipal corporation. 
and is, therefore, eligible to the office of township trustee. 

Very truly yours, 
WADE.H. ELLIS, 

Attorney General. 

PROSECUTING ATTORNEY- SALARY OF- VOUCHER FOR. 

Monthly voucher for salary of prosecuting attorney under Section 1297 R. S .. 
as amended 98 0. L. 160, need not be approved by county commissioners. 

September 18, 1906. 

HoN. GEORGE E. YouNG, Prosecuting Attorney, Lebanon, Ohio. 

DEAR SIR-Your letter dated September 17th, inquiring whether or not 
the monthly salary of the prosecuting attorney should be allowed by the county 
commissioners or paid upon the warrant of the auditor without such allowance, 
is received. 

In reply I beg leave to say, Section 1297 of the Revised Statutes, as 
amended 98 0. L. 161, provides a fixed salary to the prosecuting attorneys of the 
various counties, based upon population, and further provides that such salary· 
is to be paid in equal monthly installments out of the general fund of the county. 
I am, theref01:e, of the opinion that the voucher issued by the auditor for the· 
monthly installment of the prosecutor's salary is a Jaw voucher, and it is unneces­
sary for the prosecuting attorney to present his bill to the county commissioners. 
for allowance before such voucher may be issued. 

Very truly yours, 
WADE H. Eu.1s, 

Attorney General. 
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BRIDGE- ON STATE LAND- REP AIR OF. 

Power of county to expend money for repair of bridge across canal feeder 
<>n state land. 

September 25, 1906. 

HoN. E. P. CHAMBERLIN, Prosecuting Attorney, Bellefontaine, Ohio. 

DEAR SIR : - Your letter of September 18th states that several years ago a 
,pike which runs across state lands for about a thousand feet and crosses the 
Miami river on state property, was constructed in Logan county. There was no 

·express authority for the construction of this pike across the land of the state. 
The county built a bridge at the point where this road crosses the :\1iami. You 
desire my opinion as to the power of the county to expend money to keep such 

-:bridge in repair. Section (218-81) R. S. provides: 

"In all cases where a new road or public highway is laid out by 
legal authority, in such direction as to cross the line of any canal or 
navigable feeder, authorized by the laws of this state, after the line of 
such canal or navigable feeder is permanently located and established, 
and in such manner as to require the erection of a new bridge over 

such canal or feeder, for the accommodation of said road, such bridge 
shall be constructed and forever maintained at the expense of the county 
in which such bridge is situated; provided, however, that no bridge 
shall be . constructed across either of said canals or navigable feeders, 
without first obtaining for the model and location thereof, the consent, 
in writing, of one of the acting commissioners, or the principal engineer 
of the canal to be intersected by said road;" 

This section indicates an intention to permit public highways to be laid 
-out in such directions as to cross canals, provided only the crossings are made 
.at places and in the manner approved by the canal commissioners. Such high­
ways necessarily pass for a certain distance across state lands. Whether the 
bighway runs for a hundred feet or a thousand feet over state land is not, in 
my opinion, material. The authority to fix the place where the line of the high­
way may cross the line of the canal cannot, however, be construed as a grant of 
.authority to permit the construction of roads parallel to and along the banks of 
-canals or reservoirs. 

The bridge at Lewiston having been constructed by the county many years 
ago, without objection by the canal commissioners, I am of the opinion that 
the county may lawfully expend money for its repair. It may be that the county 
has no vested. right to maintain the road in its present location. The board 
of public works may still have authority to require the approaches of the bridge 
to be changed \';o as not to injure the banks of the reservoir. On this point 'l 
express no opinion. For the existence or non-existence of power in the board 
of public works to order a change in the location of the approaches to the 
:bridge does riot affect the power of the county to expend money for its repair. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 
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PROSECUTING ATTORNEY- COMPENSATION OF. 

Prosecuting attorney must prosecute actions for . delinquent taxes brought 
by county treasurer at instance of auditor of state, under Section 1104 R. S .• 
without compensation other than that provided by Section 1297 R. S., as amended, 
98 0. L. 160. 

October 1, 1906. 

HoN. F. M. STEVENS, Prosecuting Attorney, Elyria, Ohio. 
DEAR SIR:- Your communication under date of September 20th, inquiring 

whether or not it is a part of the duties of the prosecuting attorney to begin 
and prosecute actions for delinquent taxes at the request of the county treasurer 
or county commissioners, 'find if so, whether or not the prosecuting attorney i& 
entitled to compensation for said services other than that provided by the prose­
cutor's salary law, is received. 

In reply I beg leave to say that section 1104 provides that when any taxe& 
or assessments against lands or lots become delinquent, and when· so requested 
by the auditor of state, the· county treasurer shall institute a civil action in .. his 
own name for the collection of said delinquent taxes or assessments. 

Section 1274 R. S., as amended by the last legislature, requires the prosecu­
ing attorney to perform a11 duties and services to be performed by legal counsel 
employed under Section 845. 

Section 845, enumerating the duties of legal counsel employed thereunder, 
provides that such legal counsel "shall prosecute and defend all suits and actions, 
which any of the parties above named may direct, or to which it or any of said 
officers may be a party, etc." · 

I am, therefore, of the opinion that actions brought by the county treasurer 
under the direction of the auditor of state for the collection of delinquent taxes 
on real estate must be prosecuted by the prosecuting attorney, and that his compen­
sation for said services is fixed by section 1297 R. S., as amended by the last 
legislature. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

SURVEYOR~ COUNTY- EXPENSE OF. 

County surveyor entitled to actual expense tmder Section 4664, R. S.; 
employes not entitled to such expense. 

October 4, 1906. 

Hox. \V. R. ALBAN, Prosecutiug Attorney, Steubenville, Ohio. 
DEAR SIR :-In my opinion the surveyor alone is entitled to a<;tual expenses 

under Section 4664 R. S. This construction is not only the most natural one to 
place upon the language used but is in accordance with the express provisions of 
Section 4506 R. S., as amended in the same act. The latter section clearly allow& 
the surveyor a per diem fee of $5.00 and expenses, but limits chainmen, axmen,. 
rodmen and other employes to a per diem fee without expenses. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

7 
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DIBECILES- AD:\IISSIOX TO COL'XTY Dl FIRMARY. 

Imbeciles may be admitted to county infirmary. 

October 11, 1906. 

HoN. FRANK :\I. AcTON, Prosecuti11g Attorney, Lancaster, Ohio. 

DEAR SIR:- Your communication of recent date inquiring whether or not 
the county infirmary directors have authority to admit imbeciles to the county 
infirmary is received. 

In reply I beg leave to say Section (9il-l) of the Revised Statutes only pro­
hibits the admission of imane and epileptic persons. I am, therefore, of the 
opinio""n that imbeciles are not excluded, and the infirmary directors have au­
thority to admit them to the county infirmary. 

Very truly yours, 
w. H. MILLER, 

Attorney General. 

INHERITANCE TAX- COLLATERAL-APPLICATION OF. 

\Vhere devise is made in consideration of services to be rendered testator 
after date of will, so much of the value of such devise is subject to collateral 
inheritance tax as is in excess of value of services actually rendered. 

October 23, 1906. 

HoN. Loms \V. \VICKHAM, Prosecuting Attorney, Norwalk, Ohio. 

DEAR SIR:- I have yours of October 12th advising me that a will executed 
upon the day of the death of the testator deyised to H "my farm situated in 
Peru township consisting of about sixty acres and all the live-stock on the farm, 
provided that he take * * * of me the rest of my life." It appears that 
the devisee under this clause denies liability for the taxes imposed by the col­
lateral inheritance law. In my opinion you should resist the application of the 
devisee for a release from the tax. Dos Passos on Inheritance Taxes, page 343 
and following, fairly establishes the generally prevailing rule that bequests made 
in satisfaction of a debt are taxable so far as the bequests exceed the debt. 

It is possible that the Ohio statute may be even broader than this general 
rule. A comparison will show that the Ohio statute and the New York statute 
are very similar in their terms. In the matter of Gould, 156 N. Y. 423, the 
court of appeals of the state of X cw York held that even where a bequest was 
made in consideration of services performed, so long as the legatee was claim­
ing by virtue of the will, such bequest was subject to the tax. In other words 
that if a creditor desired to claim as such and escape the application of the 
tax he would have to prove his claim as a creditor, while if he was claiming 
by virtue of the will he could not avoid the tax imposed upon successions to 
property made by the will. 

Very truly yours, 
\YADE H. ELLIS, 

Attorney General. 
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VILLAGE SCHOOL DISTRICT- GREATION AND PROPERTY 
RIGHTS OF. 

Incorporation of village creates village scho"i>l district and ipso facto vests 
m board of education thereof all school property located within the limits thereof. 

October 29, 1906. 

HoN. KARL T. \VEBBER, Prosecuting Attorney, Columbus, Ohio. 

DEAR SIR:- Your communication of recent date in which you submit the 
.following inquiry, is received: 

"The village of Grandview Heights was created some months ago. 
By its creation it included within its boundary a certain portion of the 
Franklin township school district, including one of their school-houses. 
The question at issue is simply this: By the mere fact of creating said 
village whose boundaries included this school building, does that fact 
alone place the control and title to said school building with said village, 
or is it necessary before said village can take possession of said school 
building to act according to Sections 3893 and 3894 of the Revised 
Statutes of Ohio?" 

In reply I beg leave to say that Section 3893 applies to territory annexed 
to a city or village, while Section 3894 applies to the transfer of territory from 
one school district to another by agreement between the boards of education. 
Neither of these sections have any application to the territory of a village school 
district createg by the incorporation of a village. ln my opinion all school prop­
erty included within the limits of the village school district vests in the school 
board of said district as a result of the incorporation of said village. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

PROSECUTING ATTORNEY- DUTY OF. 

Prosecuting attorney is not required to prosecute bastardy proceedings. 

November 9, 1906. 

HoN. C. H. HENKEL, Prosecuting Attorney, Galion, Ohio. 

DEAR SIR:- Your communication of recent date inquiring whether or not 
prosecuting attorneys are required under Section 1273 of the Revised Statutes, 
as amended, to prosecute bastardy proceedings, is received. 

In reply I beg leave to say while a bastardy proceeding is quasi criminal, 
the state is not a party to the action, and Section 1273 does not require prose­
cuting attorneys to prosecute such proceedings. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 
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OF ENGINEER. 
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Road commiSSioners may not employ more than one engineer under Section 
(4757-7) R. S., as amended, 98 0. L. 292. 

November 9, 1906. 

HoN. \\". R. GRAHAM, Prosewting Attorney, Youngstown, Ohio. 

DEAR SIR:- Your communication under date of November 5th, relative to 
the authority of road commissioners to employ more than one engineer under 
au act to improve roads in certain districts, passed by the legislature April 26, 
1898, and amended April 19, 1904, and April 16, 1906 ( 4757-7) R. S., 98 0. L. 
292), is received. 

In reply I beg leave to say this act provides that the commissioners shall 
employ a competent engineer and such assistants as they deem necessary. It 
further provides that the engineer shall not receive more than $4.00 per day and 
that each assistant shall be allowed not more than $1.50 per day. I am of the 
opinion that this law anly authorizes the employment of one engineer at a com­
pensation of $4.00 per day, while the assistants employed may be engineers, yet 
they cannot receive more than $1.50 per day. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

COUNTY COMMISSIONERS- TERM OF OFFICE OF. 

Term of office of county commissioner elected November 6, 1906, begins 
on third Monday in September, 1907. 

November 12, 1906. 

RoN. E. P. CHAMBERLIN, Prosecuting Attorney, Bellefontaine, Ohio. 

DEAR SIR:- Your communication dated November 9th, inquiring ·when your 
county commissioner, elected November 6, 1906, will enter upon his term of office, 
is received. 

In reply I beg leave to say the supreme court has held in the case of 
State ex rei. Attorney General v. Mulhern, 74 0. S., 363 that the provisions 
in Section 839 Revised Statutes, as amended, 98 0. L. 272, fixing the beginning 
of the term of county commissioners at the first day of December next after 
their election, to be inoperative for the reason that said provision is in irrecon­
cilable conflict with the provisions of the first section of the act which extends 
the terms of certain county commissioners to the third Monday in September of 
the odd numbered years riext succeeding the time when they would otherwise 
expire. 

Therefore all county commissioners elected at the November election, 1906, 
will assume the duties of their offices on the third Monday of September, 1907. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 
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TURII<PIKE DIRECTORS- COUNTY COMMISSIONERS MAY ACT AS. 

Authority of county commissioners to act as turnpike directors not termin­
ated by enactment of act in 98 0. L., 327. 

November 14, 1906. 

HoN. H. \V. RoBINSON, Prosec~tting Attorney, Sidney, Ohio. 

DEAR SIR:- Your communication under date of November 9th, inquiring 
whether or not House Bill No. 385, as passed by the last legislature (98 0. L., 
327) takes away the powers of the board of county comm1sswners to act as 
turnpike directors and abolishes the office of pike superintendent, is received. 
In reply I beg leave to say this act does not refer to the repair of turnpikes 
(see title), neither does the repealing cia use repeal Section 4896 R. S. and suc­
ceeding sections which create the board of turnpike directors and enumerate 
their powers and duties. It therefore follows that the county commissioners still 
have authority to act as turnpike directors as provided in Section 4896 R. S. 
and succeeding sections. 

Very truly yours, 
vV ADE H. ELus, 

Attorney General. 

INSANE PERSON -ADMISSION TO STATE HOSPITAL. 

\Vhen admission of indigent insane person to one state hospital for the 
insane is refused for the reason that the quota of the county in which such 
person resides is full, application to governor for transfer to another asylum 
may be made. 

November 14, 1906. 

Hox. CHARLES C. KEARNS, Prosec~tting Attorney, Batavia, Ohio. 

DEAR SIR: - Yonr communication under date of November 12th, relative 
to the admission of an indigent insane person to the Dayton hospital for the 
insane, is received. 

I regret to say that your former letters concerning this matter, addressed 
to this department, have not reached my desk. 

I assume, although your letter does not so state, that the indigent insane 
person referred to has been refused admittance into the Dayton hospital for the 
insane for the reason that your county already has its full quota .. If this be 
true, an application will have to be made to the Governor for an order of 
transfer to some other asylum within the state as provided in Section 701, Re­
Yised Statutes of Ohio. 

Very truly yours, 
\VADE H. ELLIS, 

Attorney Geueral. 

DEPOSITORY- COUNTY- SELECTION OF AGENT BY. 

County depository established outside county seat may delegate authority 
to receive funds to agent within county seat. 

November 16, 1906. 

HoN. A. B. C.urPBELL, Prosec~tting Attorney, Troy, Ohio. 

DEAR SIR: -Your communication under date of November lOth, submitting 
the following inquiry, IS received. 
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"If a county depository is established outside of the county seat 
(but within the county) can such depository delegate authority to an 
agent in the county seat to receive the funds of the county from the 
treasurer· and deposit them with the depository afterward?" 
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In reply I beg leave to say, Section 3 of the act authorizing county com­
missioners to provide depositories for public money and for other purposes, 
passed April ~nd, 1906, (98 0. L., 274, 279) contains the following provision: 

"Th~t if such award shall be to a bank or banks, or trust com­
panies outside the municipality at which the county seat of such county 
is fixed, the expenses and risks of making deposits therein by the county 
treasurer, as hereinafter provided for, shall be borne by such bank or 
banks, or trust companies to which such award shall have been made." 

The depository in this instance being outside the municipality at which 
the county seat is fixed, the risks of making deposits therein must be borne by 
such depository. I ~m, therefore, of the opinion that the county depository 
established outside of the county scat may delegate authority to an agent at 
the county seat to receive the funds of the county from the county treasurer, 
and that said county treasurer, his bondsmen, and the county will b~ protected 
from all responsibility for such funds as are turned over by the county treasurer 
to such duly constituted agent of said depository. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

SPECIAL ELECTIO~- SCHOOL CENTRALIZATION. 

Special election upon question of centralization in township school district 
illegal and void. 

November 19, 1906. 

Hox. \VrLLIAM T. DEVOR, Prosecuting Attomey, Aslzland, Ohio. 

DEAR SIR: -Your letter of November 17, with enclosures requests an opinion 
as to the effect of a vote against the continuance of centralization in a town­
ship school district, taken at a special election in August, 1906. I concur in the 
opinion of the secretary of state that the statutes do not authorize .a special 
election upon the question of centralization. 

The fact that an election was held in good faith and without objection, 
though on a day other than that fixed by law, may influence a court in determ­
ining whether it will interfere by writ of quo warranto or injunction, but does 
not affect the abstract question of the legality of the election. The election 
having been held without authority of law was of no effect. 

Very truly yours, 
WADE H. Er.Lrs, 

Attoraey General. 
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SURVEYOR- COUNTY- INSTRUMENTS. 

County commissioners may not purchase instrument for county surveyor's use 
in private work. 

November 20, 1906. 

BoN. CHARLES C. KEARNS, Prosecuting Attorney, Batavia, Ohio. 

DEAR SIR : - Your communication under date of November 19th, inquiring 
when the county commissioner, elected November 16th, 1906, will begin his term 

· -of office, is received. In reply I herewith enclose you a copy of the opinion fur­
nished Hon. E. P. Chamberlin, Prosecuting Attorney of Logan county, which 
fully covers your inquiry. 

You also ask if the county commissigners are authorized under section 1181, 
Revised Statutes, as amended, 98 0. L., 246, to purchase a surveying instrument, 
or instr"uments, for the use of county surveyors in making surveys of lands, etc. 

Section 1181, as amended, provides that the county commissioners shall fur­
nish the surveyor's office with all necessary tools, instruments, books, blanks, and 
stationery for the proper discharge of the official duties of said county surveyor. 
In my opinion this provision only· applies to such tools, instruments, etc., as are 
required in the discharge of official duties and does not include instruments to be 
used by the county surveyor in private work. 

Very truly yours, 
WADE H. ELLIS, 

Attorney General. 

DOG TAX- COLLECTION OF. 

Dog tax may not be separated by county treasurer from other taxes levied on 
real property; he must accept payment of whole sum levied, or none. 

November 27, 1906. 

RoN. E. E. EuBANKS, Prosecuting Attorney, Jackson, Ohio. 
DEAR SIR:- Your commu"nication under date of November 26th, inquiring 

whether or not it is lawful for a county treasurer to separate the dog tax, placed 
on the tax duplicate against the real estate upon which said dog is kept or har­
bored, as provided in House Bill 99, 98 0. L., 87, from the whole tax placed against 
said real estate, and permit the owner to pay the tax on· said real estate less the 
dog tax, is received. 

In reply I beg leave to say section 2833, as ame~ded, 98 0. L., 87, contains 
this provision : 

"Which per capita tax shall be levied upon and entered against the 
real estate upon which said dog is kept or harbored and collected as 
are other taxes upon real estate, etc." 

Under this provision the county treasurer is, in my judgment, without authority 
to distinguish between the dog tax and other tax assessed against any real estate 
and could not, therefore, at any tax collection period receive the ta,ces assessed 
against real estate unless the dog tax so assessed against said real estate is also in­
cluded and paid. 

Very truly yours, 
WADE H. ELLIS, 

Attorney General. 
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LOCAL OPTIOX- RESIDEXCE DISTRICT- SALES IX WHOLESALE 
QUAXTITIES. 

Intoxicating liquors may be sold and delivered in wholesale quantities to resi­
dences in local option district under "Jones law,'' by wholesale dealers located out­
side such district. 

Xm·ember 2i, 1fl06. 

RoN. \VrLLIA::II H. SHELDON, Prosecuti11g Attorney, Jlarictta, Olzio. 

DEAR SIR:- In answer to your letter of Xovember 20th I beg to advise you 
that in my opinion the act of March 22nd, 1906, (98 0. L., 68) does not prohibit 
the- sale and delivery, by wholesale dealers located outside the local option district, 
of intoxicating liquors, in wholesale quantities, to bona fide residences in such 
district. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

BRIDGE OVER CANAL- CONSTRUCTION OF. 

It is the duty of county commissioners to construct bridg~ over canal within 
limits of municipal corporation. 

November 27, 1906. 

RoN. H. W. RoBINSON, Prosecuting· Attorney, Sidney, Ohio. 

DEAR SIR:- Your communication· under date of November 21st, relative to 
the powers and duties of the county commissioners of your county to construct 
a bridge over the Miami and Erie Canal, such bridge to be constructed within a 
municipality and said municipality receiYing no part of the bridge funds of the­
county, is received. 

In reply I beg leave to ,say that in my opinion, under section 860 of the 
Revised Statutes, it is the duty of the county commissioners to pay for the con­
struction of said bridge and to keep the same, when constructed, in repair. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

DEPOSITORY- COUNTY- DUTY OF. COUNTY TREASURER TO 
MAKE DEPOSITS. 

It is the duty of the county treasurer to deposit daily in county depository 
collections made by deputy collectors in various parts of county. 

December 1, 1906. 

RoN. H. T. SHEPHERD, Prosecuting Attorney, St. Clairsville, Ohio. 

DEAR SIR:- Your communication under date of November 30, relative to­
the duties of the county treasurer, under section 8 of the county depository law, 
in making daily deposits in the county depository where taxes are being collected 
in different places in the county by .collectors under authority from the county 
treasurer, is received. 



286 AX XL\L REPORT 

In reply I beg leave to say section 8 provides that the treasurer shall "deposit 
* * * to the credit of the county, all money in his possession, except such as 
may be necessary to meet cur-rent demands * * * before noon of each business 
day." Under this provision it is the duty of the county treasurer to make the 
deposits daily in the county depository. I am therefore of the opinion that the 
daily collections made by deputy collectors should be either transmitted at once 
to the county treasury or placed to the credit of the county treasurer in the local 
bank or banks. The county treasurer should then, before noon of each day, in 
accordance with the provision of section 8 of said act, deposit in said county depos­
itory all monies, except an amount sufficient to meet current demands, in his 
possession in the county treasury or placed to his credit in the banks where the 
various collections are being made in the county. 

Very truly yours, J 

w. H. MILLER, 

Assistant Attorney General. 

ROAD- CONSTRUCTION OF, THROUGH MUNICIPALITY. 

County commissioners h,ave power to construct road through municipal cor­
poration. 

December 4, 1906. 

HoN. H. W. RoBINSON, Prosecuting Attorney, Sidney, Ohio. 

DEAR SIR:- Replying to your inquiry of the 28th ult., I beg to say that the 
question which you propose as to the power of the _county commissioners to con­
struct a· road tHrough a municipality, seems to be fully answered by the supreme . 
court of this state in the cases of Wells vs. McLaughlin; 17 0. 99, and ]3utman vs. 
Fowler, 17 0. 101. The more recent cases. of Railroad Company vs. Commis­
sioners, 35 0. S., 1-9, and of Commissioners vs. Railroad Company, 45 0. S., 401, 
406, seem to maintain the view expressed in the former case, sustaining the power 
of the county commissioners so to do, and upholding the exclusi\e authority of 
the municipal officers to thereafter exercise juriodiction over the road and keep it in 
repair. 

The character of road, it is understood, is not such as was mentioned in the 
case of Lay lin vs. the Commissioners. third circuit court 338, but· such as would be 
laid out and constructed ~mder chapter ~. title 7, volume 2, Re\·ised Statutes. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

DEPOSITORY- SCHOOL DISTRICT- DISQUALIFICATION FOR 
·INTEREST. 

Bank not disqualified to act as depository for school funds because member of 
board of education is stockholder thereof. 

December 4, 1906. 

HoN. C. ]. ~ISHER, Prosecuting Attorney, Jfillersburg, Ohio. 

DEAR SIR: -Your letter of Dec~mber 30th states that there are three banks 
in the school district referred to and that one member of the board of education 
is the cashier and stockholder 111 one bank; another member the assistant cashier 
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and a stockholder of a second bank; while a third member is an assistant 
cashier of, but not a stockholder, in a third bank. This third member claims that 
the other two members are prohibited by section 3974; R. S., from voting in favor 
of the banks in which they are stockholders upon the questi~n of selecting a depos­
itary for school funds. 

Section. 3968, R. S., directs that the board of education in the resolution by 
which they provide for the deposit of the funds shall determine the method by 
which bids shall be received, the authority which shall receive them, etc. The inter­
est of a member of the board in a bank which might or might not become a bidder 
under such resolution, would certainly not disqualify him from voting on this pre­
liminary resoluti"on. The resolution having been passed it is not left to the board 
to determine, after the bids are in, which they will accept, for the statute itself 
directs that the deposits shall be made in the bank or banks situated in the district 
that shall offer at competitive bidding the highest rate of interest. The purpose of 
the s•atute is to procure the highest rate of interest by the fullest competitive bid­
ding. If banks within the district, stockholders of which are members of the 
board of education,. may not bid for the deposit it is evident that competition 
would be greatly restricted and, in many cases, there would be no eligible depositary 
in the district. • 

If section 397-4 is applicable at all it would render voidable all contracts be­
tween a bank and a school board on which there was a single member who was 
also a stockholder in a bank, regardless of whether his vote was necessary to pass 
the resolution. (Bellaire Goblet Co. v. Findlay, 5 0. C. C., 418.) 

That rule applied to the present case would render two of the three banks 
of the district clearly ineligible and, as a necessary consequence, would prevent the 
letting of the contract to the third bank, unless banks outside the district were 
also permitted to bid, since there could be no competitive bidding wrthin the district 
if only one bank therein was eligible to bid. 

:\Iy opinion therefore is that a bank is not disqualified to act as a depositary 
of school funds by reason of the fact that one of its stockholders or officers is a 
member of the board of education controlling the fund. 

Very tr.uly yours, 
'WADE H. ELLIS, 

Attorney General. 

PROSECUTING ATTORNEY- COMPENSATION OF- STENOGRAPHER 
FOR. 

Compensation of prosecuting attorney provided by section 1297, R. S., as 
amended by "Conroy law," 98 0. L., 160, covers services rendered township officers. 

· Compensation of stenographer for prosecuting attorney may not be included 
in his expense account under section 1298, R. S., as amended by same act. 

December 10, l!lOii. 

HoN. EDWARD B'. FoLLETT, Prosecuting Attorney, Marietta, Ohio. 

DEAR Sm:- Your communication under date of December 'ith, relative to the 
compensation of prosecuting attorneys for services rendered township officers under 
section 1297, R. S., as amended, also as to allowance of reasonable and necessary 
expense• incurred in the performance of official duties under section 1298, a-; 
amended, is received. In reply I beg leave to say that section 1274 of the Conroy 
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bill tnakes the prosecuting attorney the legal adviser for all township officers and 
the compensation provided in section 1297 covers services rendered townshi{) 
officers. 

The following language used in section 1298 of said law, 

"his reasonable and necessary expenses incurred in the perform-
ance of his official duties, or in furtherance of justice," 

is, in my opinion, to be construed to include the personal expenses of prosecuting 
attorneys only and cannot be made to include compensation paid stenographers 
Section 1271, R. S., provides a method whereby prosecuting attorneys may com­
pensate stenographers under an allowance made by the common pleas court. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

SURVEYOR- COUNTY- DUTY OF, TO MAKE PLANS, ETC. 

County surveyor must make all necessary plans, specifications and estimates. 
for all public improvements undertaken by county. 

December 18, 1906. 

HoN. ISRAEL M. FosTER, Prosecuting Attomey, Athens, Ohio. 

DEAR Sm : - In reply to your letter under date of December 12th, relative 
to the duties of the county surveyor under Section 1166, as amended, (98 0. L. 
245) I beg leave to say the opinion furnished the prosecuting attorney of Lorain 
county, referred to in your letter, was based upon the view that the amendment 
to Section 1166 ·contemplates the county surveyor shall perform all the duties. 
that have heretofore been performed by civil engineers. 

The word ''shall" as used in said Section 1166, as amended, means in my 
judgment that while heretofore county commissioners have been authorized 
in the construction of certain public improvements to employ a civil engineer 
to draw the necessary plans and specifications, make the necessary estimates and 
inspect and superintend the construction of the improvements, hereafter all such 
plans, specifications, estimates of costs and forms of contracts for the construc­
tion or repair of all bridges, culverts, roads, drains, ditches and other public 
improvements shall be made by the county surveyor, and that the county surveyor 
shall be responsible for the inspection of the same. 

I do not believe that in cases where by reason of the nature of the improve­
ments, plan~, specifications and inspection are unnecessary, the county sur­
veyor is authorized under said section to perform said services at a needless. 
expense to the county. 

Very truly yours, 
w. H. MillER, 

Ass't Attorney General. 

TEACHER-COMPENSATION OF, FOR ATTENDING TEACHERS' 
INSTITUTE. 

Provision of contract of teacher with board of education that no compen­
sation shall be received for attending teachers' institute invalid 
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December 18, 1906. 

Ho~. B. F. \\'E.LTY, Prosecutillg Attorllc:y, Lima, Ohio. 

DEAR SIR:- Your letter of December 1:,!th states that on August 20th, 1906, 
the board of education of Perry township entered into a contract for the em­
ployment of a teacher for the ensuing 'chool year. :\t the time the contract 
was signed the teacher had already attended the teachers' institute. You req-uest 
an opinion a> to the validity of that clause of the contract which provides that 
the teacher shall rcceiYe no pay for attending the institute. 

Th<: ,;upreme court in the recent case of Beverstock v. Board of Education 
(0. L. R. Vol. 4, ::-Jo. 33, p. 42) construes section 4091 R. S. as follows: 

"The same construction of language will control cases where a 
teacher is not under employment at the time the institute is held. In 
his case, he is to be paid by the board next employing him after such 
institute, provided the term of said employment begins within three 
months after such institute closes. \\'hen he so becomes employed 
his rate of compensation io t1xed at~d on presentation of the proper cer­
tificate, showing that he had attended the preceding institute for a 
week. his compensation for that week is ascertainable and his right to 
receive it complete, if his term of employment begins within three 
months after said institute closes." 

If contract provisions similar to the one in the contract you have sub­
mitted, were valid, it would be· within the power of boards of education to nullify 
the statute by always inserting such clauses in contracts of employment. The 
statute is not, in form, a grant of power to boards of education, nor is it merely 
directory. It is mandatory and apparently intended to encourage the attendance 
of teachers' institutes by guaranteeing extra pay ior such attendance. I am 
therefore of the opinion that the clause referred to is of no effect. 

In compliance with your request I enclose herewith a copy of the former 
opinion to Bon. E. A. Jones. 

Very truly yours, 
WADE H. ELLIS, 

Attorney General. 

PROSECUTING ATTORNEY- DUTY OF. 

It is not the duty of prosecuting attorney, in enforcement of criminal law, 
to perform services of a detective; provision for employment of secret service 
officer. 

December 27, 1906. 

HoN. A. 0. DICKEY, Prosecuting Attorney, Gallipolis, Ohio. 

DEAR SIR:- Your communication under date of December 20th, m which 
you inquire as to your duty as prosecuting attorney to make personal investiga­
tions of reported violations of the criminal law, is received. In reply I beg leave 
to say the general duties of the prosecuting attorney in the enforcement of the 
criminal law are fixed by Section 1273 of the Revised Statutes of Ohio. In addi­
tion to that the prosecuting attorney is required to sit with the grand jury during 
its investigations. No place in the law is it made specifically the prosecuting 
attorney's duty to perform the services of a detective. Section ( 470-1) provides 

21 ATIY GENL 
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for the ·appointment of a secret service officer for the prosecuting attorney's 
office whose duty it shall be to aid the prosecuting attorney in the collection 
and discovery of testimony to be used in the trial of all criminal cases and in 
matters of a criminal nature. Just how far a prosecuting attorney will go on 
his own behalf in performing the duties of a secret service officer, or a detective, 
in ferreting out crimes and offenses, is a question for the individual prosecutor 
to determine. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

ROADS- REP AIR OF. 

Township trustees have no authority to provide fund for road repairs 
after time for making levy for road taxes is past ; provision for state aid. from 
state highway commissioner. 

December 27, 1906. 

RoN. IRVIN McD. SMITH, Prosecuting Attorney, Hillsboro, Ohio. 
DEAR SIR: -Your communication under date of December 20th, in which 

you say that the trustees in many of the townships in your county have made no 
levy for road repairs for the year 1907, and inquire whether or not there is any 
law under which said trustees can provide a fund for road repairs in 1907, is 
received. In reply I beg leave to say the time for levying road ·taxes for the 
year 1907 is now passed and I know of no action the township trustees may 
take at this time to provide a fund for road repairs to be used the coming year. 

Each county of the state is, however, entitled to state aid for the repair of 
roads. This aid is obtainable through the state highway department. I suggest 
that you take the matter up with Hon. Sam' Huston, Commissioner of Highways, 
and it may be that Highland county is entitled to receive her pro rata share of 
the appropriation. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

STENOGRAPHER- FOR PROSECUTING ATTORNEY- COMPENSA­
TION OF. PROSECUTING ATTORNEY -COMPENSATION OF. 

Compensation of stenographer for prosecuting attorney may not be included 
in his personal expense account. 

Prosecuting attorney entitled to receive compensation under contract for 
legal services with county commissioners entered into prior to enactment of 
"Conroy law," 98 0. L. 160, for services rendered under such contract prior to 
time when said law became effective, but not for such services rendered after 
such time. 

December 27, 1906. 

RoN .. HARRY W. MILLER, Prosecuting Attorney, Portsmouth, Ohio. 

DEAR SIR: -Your communication under date of December 22d, relative to 
stenographers' compensation under Section 1271 is received. In reply I beg leave 
to say the enactment of the prosecutors' salary law does not in any way affect 
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the appointment or the compensation of stenographers for Prosecuting Attorneys, 
as provided in Section 1~11. A prosecuting attorney is not, however, authorized 
to draw the compensation due a stenographer under a said section in his own 
name. Said section provides that the compensation shall be paid to the stenog­
rapher out of the county treasury upon warrant of the county auditor out of the 
general fund. · 

You further inquire as to your right to compensation upon certain contracts 
made between you, as prosecuting attorney and the county commissioners, for the 
defense of certain damage cases, said contracts having been entered into prior to 
the enactment of the county prosecutors' salary law. 

In answer to this inquiry I would say you are entitled to compensation under 
"Said contracts for all services rendered before said salary law went into effect. 
Your compensation under the new salary law covers the services you may have 
performed under said contracts since said salary law became effective. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 

MAYOR'S COURT-ALLOWANCE BY COUNTY COMMISSIONERS TO 
CITY SOLICITORS FOR PROSECUTIONS IN. 

Mayor's court is not a "police court," within meaning of Section 137 M. C.; 
county commissioners have no authority to make allowance to city solicitor for 
prosecutions conducted therein. 

December 26, 1906. 

HoN. HENRY M. HAGELll.\RGER, Prosecuting Attorney, Akron, Olzio. 

DEAR Sm: - Replying to yours of the 22d inst., I beg to say that in an 
opinion rendered by my predecessor under date of February 3d, 1903, it was held 
that a mayor's court W'!S not a police court as used in Section 137 M. C. In the 
opinion thus -expressed I concur. 

I am further of the opinion that county commissioners have no authority to 
to make an allowance to the city solicitor, or assistant city solicitor, pursuant to 
the provisions of the above quoted section, except in those cities which have a 
police court as distinguished from a mayor's or municipal court. 

Very truly yours, 
wADE H. ELLIS, 

A ttontey General. 
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( Miscellaneous. ) 

VEHICLE TAX- :VIUNICIPAL- APPLICATIO~ OF, TO UNITED 
STATES PROPERTY. 

l>lunicipal corporation may not levy and collect vehicle tax on propLrty of· 
United States. 

September 26, 190li. 

CoL. WoRTHIXGTOX KAUTZMAN, Assistant Adjutaut General, Columbus, Ohio. 

DEAR SrR: -On September 20th, you referred to me a communication from 
Capt. Harold M. Bush, in which he requests advice as to the power of the city 
of Columbm to assess and collect a vehicle tax on four gun carriages, the prop­
erty of the United States. He also requests information as to what course he 
should pursue in case an attempt should be made to enforce the collection of 
1his tax by the arrest of himself or his subordinates. 

In reply I beg to advise you that the city of Columbus is entirely without 
authority to as,ess or collect a tax of any sort on property belonging to the 
United States and used for government purposes. I do not anticipate that any 
attempt to enforce the collection of the tax will be made but in case an officer 
should attempt to arrest Capt. Bush for non-payment of the tax on the property· 
mentioned I would advise that he submit to the arrest as he could at once obtain. 
his release through a writ of habeas corpus. 

Very truly yours, 
\VADE H. ELLIS, 

Attorney Geueral . 

. A.BSTRACT OF TITLE TO CERTAIN REAL PROPERTY. 

December 6. l!!Oo. 

Hos. A. R. CRITCHFIELD, Adjutaut General, Columbus, Ohio. 

DEAR SIR: -I have examined the abstract of title to the south-west quarter· 
of the south-west quarter of Section No. 21, township No. 7, range No. Hi, Eric­
township, Ottawa county, the property of Charles Brier. 

The abstract fails to set forth the certificate to which reference is made, 
to the effect that the south half of the south-west quarter of Section :Jl, etc., 
was entered on December 16th, 1833, _by Nathan Kirk. If the records of the 
general land office show that such is the fact, there was no defect of title in 
Nathan Kirk. 

In the deed from Henry Kleinhaus and wife to Artebanees Kirk, there is 
is a reference to a mortgage executed to James Dunham from the said Henry 
Kleinhaus and wife. The abstract fails to set forth this mortgage or any can­
cellation or release thereof. If the same were never recorded it would not 
amount to a lien upon the property. The abstract should state whether or not. 
this mortgage appears of record. 

The inaccuracy of the de,cription of the property conveyed by the deed 
from Isaac Stephens to Valentine Gutschalk, repeated in the deeds shown in the· 
two succeeding sections of the abstract, is corrected in the deed of Hannah Wal­
ters and Fred Walters to William E. Hyde, and is of no consequence because­
of the fact that Willjam E. Hyde is shown to have obtained title to the whole 
tract of forty acres through the conveyance from Artebanees Kirk. The abstract: 



ATTORNEY GENERAL. 293 

·fails to show any cancellation or release of the mortgage from Charles Brier and 
wife to W. E. Hyde. 

The certificate does not spt!cify as to whether an examination has been 
·made in the "Cnited States circuit or district courts for pending suits or judg­
ments. nor does it specifically state that an examination has been made for taxes 
and special assessments. 

Subject to the exceptions above noted I am of the opinion that the abstract 
shows a good title to the property as described to be in Charle~ Brier. 

From the general certificate at the end of the abstract, I assume that there is 
nr, n·rr rrl of any mortgage from Henry Kleinhaus and wife to James Dunham. 
I am informed that the mortgage from Charles Brier and wife to W. E. Hyde 
has been cancelled. 

l:pon the foregoing a~sumption I beg to advise you that a good and suf­
;fi.cient deed from Charles Brier will pass perfect title to the premises m question. 

Very truly yours, 
WADE H. ELLIS, 

Attorney Ge11eral. 

COMMOX PLEAS JUDGES-STATUS OF. 

Common pleas judges are state officers. 

January ~9, 1906. 
~HoN. R. R. KINKADE, Toledo, Ohio. 

11 Y DEAR JUDGE:- Your letter of Saturday is just at hand. There is, in 
my judgment, no sound basis upon which a contention could be founded that 

·common pleas judges are not state officers. 
Section 1, of Article IV of the Constitution declares that "the judicial 

power of the state is vested in a supreme court, circuit court, courts of common 
pleas," etc. 

In the matter of their jurisdiction, their compensation, their removal and 
the appointment to fill vacancies, they are clearly to be regarded as serving the 
state. The test of whether one is a J?Ub!ic officer or not is determined by the 
answer to the further question of whether or not he has conferred upon him 
some portion of sovereign power; and the question as to whether he is a state 
officer, a county officer or a municipal officer is answered by the further question 
as to whose servant he is. This is not always determined by the manner of his 
appointment or election. Our courts have held frequently that officers appointed 
by the g-overnor, or some other state authority, are county officers, and therefore 
that the acts requiring such appointment are unconstitutional since county officers 
must be elected by the people of the county. So our courts have frequently held 
that ot1iccrs appointed to serve in some local capacity and paid out of the county 
or a municipal treasury, are neverthele~s state officers. For example, police com­
mi<,i.~nl'', ~ppointed by the governor were held to be an arm of the state; ~o 

election officers, under the present election laws, arc deputy ~tate supervisors, and 
so en·n boards of review for municipalities, who arc appointed b:v the state board 
of appraisers and assessors, serve only the city and arc paid by the city. 

In other words, the way to determine whether or not one is a state officer 
is by considering all the fact~ and circumstances connected with the creation of 
the office, the duties to be performed. the way the officer is paid, the manner 
of his selection and removal, as well as the sub-division of the state whose elec· 
tors may be permitted to choose him. Clearly the common pleas court of Ohio 
is established as a branch of the judicial department of the state government. 
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The members of the court serve the whole state: They are paid by the state_ 
They J·Jay be removed by the state, and when a vacancy occurs it is filled by 
the state. The division of the state into judicial districts, and the election of the­
judges as well as the performance of the duties within certain sub-divisions, are 
all mere matters of convenience for the better performance of the court's functions. 

Certainly it would not be said that the judg~s of the supreme court of Ohio 
were not state officers if they were elected from judicial districts instead of from 
the state at large. Certainly it would not be said that the judges of the court 
of appeals of Kentucky were not state officers because they are elected from 
judicial districts, the sole purpose of such divisions being to distribute repre­
sentation upon the court throughout the entire state. The sole purpose of the­
judicial sub-divisions with respect to the common pleas courts of the state is to 
distribute such representation and insure, as far as possible, a trial court for the 
convenience of all localities. 

I do not think that there is any danger of this suggestion that common pleas 
judges are not state officers being seriously considered in any quarter. Certainly 
such a view would not attract any lawyer who has examined the subject. 

Very truly yours, 
wAD£ H. ELLIS, 

Attorney ·General. 

FISH AND GAME LAWS- RELEASE OF PRISONERS CONVICTED 
AND SENTENCED UNDER. 

County commissioners have no authority to release prisoners convicted and 
sentenced under fish and game laws except upon payment of fine or service of 
term; costs made in prosecutions under said laws must be paid by county. 

April 18, 1906. 

CoL. ]. C. PoRTERFIELD, Chief Fish and Game Warden, Columbus, Ohio. 

DEAR SIR:- You have requested an opinion as to the right. of county com­
missioners or county auditors to release prisoners duly tried, convicted and com­
mitted to jail for violation of the fish and game laws. In the correspondence 
which you have submitted it is stated that a person imprisoned for such offense, 
the validity of whose imprisonment had been determined· in habeas corpus pro­
ceedings, was released either by the commissioners or the auditor of Belmont 
county. 

As ~tated in a former opinion from this department construing Section ] 0, 
of the fish and game laws, ( 409e) : 

"The county commissioners have no authority to discharge or 
release persons convicted for violation of the fish and game laws, ex­
cept upon the payment of the fine and costs remaining unpaid, or unless 
the full term has been served." 

Reports of the Attorney General, 1905, p. 97; 1904, p. 146. 
Neither would the auditor have any such authority. It is the duty of the-. 

sheriff of the county to at once re-arrest such a prisoner released under a mis­
taken belief in the power of the county commissioners to order his release, and to 
detain such prisoner until the balance of fine and costs have been paid, or the: 
full term of imprisonment served. 
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The correspondence which you ha,·e submitted 
auditor has stated that he would issue no warrants 
prosecutions for violation of the fish and game laws. 
409d R. S. that: 

also states that a c:ounty 
for payment of costs in 
It is provided in Section 

"In all prosecutions and condemnation proceedings under the 
provisions of this act, * * * if the defendant be acquitted, or if 
convicted and committed in default of payment of fine and costs, or if 
the property seized be released, the costs in such cases shall be certified 
under oath to the county auditor who, after correcting the same, if 
found incorrect, shall issue his warrant on the county treasurer in 
favor of the person or persons to whom such costs and fees are due. 
and for the amount due each person." 

The county auditor is required, by this section, to issue his warrant for 
the payment of costs certified under oath as required. He ·may correct any 
illegal items in the cost bill but has no discretion to withhold the warrant for 
payment of proper costs. 

Very truly yours, 
\VADE H. ELLIS, 

AttornP:y General. 

UNIMPROVED ROAD- STATE AID FOR. 

Where part of road for reconstruction of which state aid is asked is unim­
proved, such state aid may be applied only to reconstruction of improved portion. 

:\farch 28, 1906. 

HoN. SAM HUSTON, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR:- Your communication of recent date is recei\·ed. You inquire 
whether under Sectiou Hl of the ac-t creating a state highway department, state 
aid can be given for the reconstruction of the Stetzer and Fifth Avenue road in 
Mifflin township, Franklin county, Ohio, 1,400 feet of the east end of said road 
being unimproverl. 

In reply I b·~g leave to say that section 1!) of said act (R. S. 4iH4<~!1) provides 
for the reconstruction of any tumpikc or improved road, and can only cover 
that portion of the roarl which is to be reconstructed. The portion of the road 
which is unimprm·ed will havl' to bl' improved unrler Section' 3 of said act. whic-h 
provides: 

"Any public road or section of road, located within said county, 
bemg at least one mile in len~.{th, or bl'ing le«« than one mile in length 
is an ext!!nsion or connl'ction with some pcrmanetly improvl'd or paved 
street may be improved by the construction of a macademized road, 
etc." 

Section 48iu, which provides for repairing improved roads docs not 
apply to the state highway dt·partment. In my judgment the portion of sairl 
road that is improved can be reconstruckd under Section 1!l of the act 
establishing a highway department, while the remainder of said road will come 
under the provisions of section 3 of said act. 

Very truly yours, 
\VADE H. ELLIS, 

Attorney General. 
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ASSISTANT SURVEYOR-CO!\IPENSATION OF. 

Assistant surveyor performing work of surveyor entitled to same compen­
sation as surveyor. 

March 28, 1!JOli. 

HoN. SAM HusToN, State Highway Commissio11cr, Columbus, Ohio. 

DEAR SIR:- Your communication dated ::\iarch 2oth, in. which you enclose 
a bill of the costs of making survey, plats, profiles, estimates, etc., of the Cheever 
road improvement is received. 

You inquire as to what compensation the assistant surveyor is entitled to 
for this work. In reply I beg leave to say that Section 4664 which provides com­
pensation for county surveyors for work upon county roads fixes said compen­
sation at $5.00 per diem. The enclosed bill does not indicate the character of 
work performed by the assistant sun·eyor. If he did the work of the surveyor, 
he would, in my judgment, be entitled to the same compensation as the surveyor. 

Very truly yours, 
w. H. ::\liLLER, 

Ass't Attorney General. 

ASSISTANT SURVEYOR- COMPENSATION OF. 

Assistant surveyor acting as chainman or rodman entitled to compensation of 
chainman or rodman, not to that of surveyor. 

March 31, 1906. 

HoN. SAM HusTON, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR:- Your letter dated March 29th, inquiring as to whether a deputy 
county surveyor acting as a chainman or rodman. is entitled to $1.00 or $5.00 per 
day, is received. In reply I beg leave to say that under section 4664 county sur­
veyors are entitled to receive for work upon county roads, $5.00 per day; chain 
carriers and markers $1.00 per day. Under this section if a deputy county sur­
veyor acts as chainman or rudman he is entitled to $1.00 per day. 

Very truly yours, 
w. H. ::\-liLLER, 

Assistant Attomey Ge11eral. 

CULVERTS-DUTY OF HIGHWAY COMMISSIONER TO PROVIDE. 

Expense of cuh·erts for drainage under road a part of total cost of said road, 
to be paid by state highway commissioner; no obligation attaches to state highway 
commissioner with respect to culverts for farm road approaches. 

June 27, 1906. 

HoN. SA:Il Ht:STOX, State Highway Commissioner, Cohwzbus, 0/zio. 

DEAR SIR:- You have requested my opinion on the following questions: 

First. "In constructing roads under the highway department law, 
who pays for small culverts that are necessary to carry drainage under 
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the re,t of the highway de]:artmcnt contract:'" 
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I am of the opinion that the expense of culverts necessary to carry drain­
age under the road is a part of the total cost and expenses mentioned in section 10 
of the act cstablishing the state highway department and should he apportioned as 
therein provided. 

Second. "\Vhat responsibility must the highway department assume 
m providing cuh·erts and approaches for farm roads, .. 

There is no obligation on the par~ of the state or its agent, the state highway 
commissioner, to provide culverts or approaches for farm roads, nor is the state or 
the highway commissioner liable for damages resulting from change in grade. 

Section ~ of the act establishing the state highway department, as amended 98 
0. L., 23:?, provides: 

'"In case such proposed highway shall deviate from the existing high­
way, the officials making application must provide for securing the re­
quisite right of way by condemnation proceedings or otherwise, prior to 
the actual commencement of the work of im):fovement, and shall secure 
release from damage to property by reason of change of grade." 

Section 9 of the original act also provides that, · 

"The state of Ohio shaiJ in no case be liable for any damage 
suffered." 

Very truly yours, 
\\'.\DE H. ELLIS, 

A ttonzey General. 

STATE HIGHWAY CO:M:VIISSIOXER- ADVERTISEl\IEXT FOR BIDS. 

State highway commissioner. amending estimate. when no hid ha< been 
received within the estimate made, under section ( 461!-19), R. S., must readver­
tise for bids. 

August :ll, 1906. 

Hox. S.DI Ht·s..-ox, State Jliglzivuy Collllllissiulll'l", Colzwtbl!S, ()lzi<~. 

DEAR SIR: - Your communication dated August 30th, inquiring whether or 
not the prm·isions in section 9 of the act to e-tablish a highway department, 
(4u14-19), R. S., authorizing the highway commissioner to amend his estimate, 
where no bid has been received within the estimate made, requires a readvertising 
for bids, is received. 

In reply I heg leave to say, the prO\-i!'ion above referred to is as follows: 

'"But if no hid otherwise acceptable be made within such estimate, 
such highway commissioner may amend his estimate, certify the same to 
the board of county commissioners, and upon the adoption of it of a 
resolution as provided in section fl, based on such amended estimate, 
prucced a11c;<' to obtain bids and award the contract as herein provided." 
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In my opmwn, the language "proceed anew * * and award the contract as 
herein provided," as contained in the above provision, clearly implies that where 
the estimate is amended by the state highway commissioner all the requirements 
provided for the receiving of bids must be complied with the same as if no pre­
vious action had been taken. 

Very truly yours, 
w. H. MILLER, 

Assistant Attorney General. 

STATE HIGHWAY COMMISSIONER- ADVERTISEMENTS FOR BIDS. 

State highway commissioner may make no advertisement for bids for work 
on road improvements other than those authorized by section ( 4614-19), R. S. 

December 27, 1906. 

HoN. SAM HusTON, State Highway Commissioner, Columbus, Ohio. 

DEAR SIR:- Your communication under date of December 21st, relative to 
your right to make additional advertisements to those provided for in section 9 
of the highway laws and pay the expense of same out of your contingent fund, is 
received. In reply I beg leave to say section 9 of the highway law provides that: 

"The state highway commissioner shall advertise for bids for 
two successiv"e weeks in two newspapers of general circulation and of 
opposite politics, published in the county in w)lich the road is to be 
built, according to said plans and specifications which shall be on file at 
the county commissioner's office and shall award such contract to the 
lowest responsible bidder." 

No advertisement other than the one provided for herein is authorized and, 
in my opinion, the highway commissioner is without authority to make addi­
tional ad\·ertisements in enginereing and contracting periodicals and pay the expense 
of same out of the contingent fund of his office. 

Very truly yours, 
\VADE H. ELLIS, 

Attorney General. 

JL'STICE OF THE PEACE- TERM OF. 

Term of justice of the peace begins at date of election. 

March 13, 1906. 
HoN. J. R. CAMPBELL, Justice of the Peace, Akron, Ohio. 

DEAR SIR:- Your letter of March 12th, enclosing your commission as justice 
of the peace, is at hand. 

The Supreme Court has recently held that the term of office of a justice of 
the peace begins on the day of his election and expires three years from that date, 
without regard to the date of his commission. Your term therefore does not run 
until April 18th, but does continue until three years from the date of your 
election. 
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The justice who was elected to succeed you should not assume the duties 
of his office until that date. 

I return your commission herewith. 
Very truly yours, 

\VADE H. ELLIS, 

A ttor11ey General. 

JUSTICE OF THE PEACE- EXTENSION OF TERMS OF. 

Terms of office of justices of the peace existing November 7, 1905, extended 
by constitutional amendment (Art. XVII, section 3), adopted on that date, until 
such time as successors may be elected and qualified acording to prm·icion of said 
constitutional amendment and laws enacted by general assembly in pursuance 
thereof; new commission for such extension of term not necessary; new bond for 
same should be given. 

April 23, 1906. 

RoN. ]. H. LAFFERTY, Justice of the Peace, Deshler, Ohio. 

DEAR Sm: -The recent constitutional amendment, and the acts of the last 
general assembly to carry . the same into effect have resulted in inquiries from 
a number of justices of the peace, yourself among the number, as to the 
effect of the recent legislation upon existing terms of justices. The questions pre­
sented are as follows : 

First. When the three year term of a justice of the peace expires between 
November 7th, 1905, and Kovember, 1907, is there a vacancy in the office which 
may be filled by_ appointment under section 567, R. S.? 

Second. If in such cases, the ·justice of the peace in office November 7th._ 
1905; holds over by virtue of Article XVII, sec. 3 of the Constitution until a suc­
cessor shall be elected and qualified, must he give ~ new bond? 

Third. Must a justice holding over procure a new commission for the ex­
tended term? 

It is provided in Senate Dill No. 168, passed April 2nd, 1906, that justices 
of the peace shall be elected for a term of four years on the first Tuesday after 
the first Monday in the odd mtmbered years, and that their terms of office shall 
commence on the first day of January next after their election. The constitutional 
amendment adopted November 7th, 1905, provides: 

"Sec. 3. Every elective officer holding office when this amendment 
is adopted shall continue to hold such office for the full term for which 
he was elected, and until his successor shall be elected and qualified as 
provided by law." 

Section 1 of the sam\! amendment provides that elections of officers, other 
than state and county officers, shall be in the odd numbered years, and section 2 
provides: 

"The term of office of justices of the peace shall be su~h even num­
ber of years, not exceeding four, as may be prescribed by the· gene~al 
assembly- And the general assembly shall have power to so extend 
existing terms of office as to effect the purposes of section 1 of this 
article." 
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Construing these sections together, I am of the opmwn that the JOmt effect 
-of this amendment and the statute is to extend until January 1st, 1908, the terms 
-of justices of the peace who were in office November 7th, 1905, and to whom no 
successors were elected at the November .election, 1905. 

The terms of existing officers having been expressly extended by the con­
stitution itself, the numerous decisions, that the term of an elective officer whose · 
term is fixed by the constitution cannot be extended by the legislature, are not 
.applicable. 

There will, therefore, be no vacancy in the office of a justice of the peace 
in office November 7th, 1905, and to whom no successor was elected at the last 
November election, although the three years' term f9r which ~uch justice was 

-elected may expire during this year. 
New bonds should be given for the extended term. 

State v. Crooks. I Ohio, 2nd part, 222, 223; 
King v. Nichols, 16 0. S., 80-85; 
Cambria Iron Co. v. Keynes, 56 0. S., 511. 

It is not, I believe, necessary that a justice of the peace should procure a 
·new commis,ion co,·ering the period for which his term has been extendep. A 
justice of the peace receives a commission from the governor '·upon producing to 
the proper officer or authority, a legal certificate of his being duly elected or 
appointed." (Sec. 83, R. S.) He is ineligible to perform any of the duties of his 
office until he receives such commission. But when an existing term is extended, 
the incumbent does not hold. by virtue of any new election or appointment which 
-can be certified by any officer. 

Very truly yours, 
\VADE H. ELLIS. 

Attorney G,·neral. 

JUSTICE OF THE PEACE- EXTEXSION OF TERM CF. 

Term of justice of the peace begins at date of election; successor of justice 
of the peace elected in i(o,·ember, 1904, will be elected in November, 1907, to take 
office January 1. 1!108, incumbent's term being extended; tenure of office of justice 
of the peace elected November I, 1!:11.), will cease .'<rn·ember I, 1!i08, when there wilt 
be a vacancy in his office to h: lillccl hy appoint!ll~'lt. 

:\fay 26, 1906. 

RoN. OscAR REnnr:-<G Justice of the Peace, TVest Toledo, Ohio. 

DEAR SIR:- Your letter of :\fay 23rd requests my opinion on the following . 
.questions : 

1. "If a justice's three year commission expires on May 8th, 1908, 
shall his successor be elected in Xovember, i907, or does he hold over 
until November, 1909 ?" 

• 2. "If a justice's three year commission expires in ~fay of 1909, 
shall his successor be elected in X ovember. 1907, or does he hold over 
until November, 1909 ?" 

The supreme court has recently held that the term of a justice of the peace 
-under the laws existing prior to the amendment of section 1442 by the 77th gen-
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ual assembly, commenced on the date of election and expires three years from 
that date. I presume that the j usticc referred to in your first question was elected 
at the Xm·ember election, 1904. His term. which would haw terminated in Xo­
vember, 191!7, has been extended hy section :-1 of article X\'II until January 1st, 
1908. His successor 'hould be e!Leted at the Xonmbcr election, l~}Hi. 

Section 581 (9i 0. L., :38), which provides for the election at the X ovember 
election, each year, of successors to all ju,ticcs of the pvac:c who.;e terms would 
expire within one year from the first day of Xon~mher, wa- repealed by S. B. Xo. 
HiK (91"! 0. L., 111). 

The terms of justices of the J:eaCL" her~aLer de.:ted will coinmence on the 
tir-t day of January next after t~ll·ir electi:m. If succe"''r' to jthticc' of t 1 ~c pt:ac:e 
whosv ten.ns will expire after ]8tlnary 1st, ]~Itt-<. shoulcl h,· eleetecl at th'" Xovember 
decticm. lfl07, a conflict of tnm, \\·otlld n·sult. Sine(' n<J statute now rectuires elec­
tions to fill vacancies which will occur at any timl' during the year following the 
election, I am of the opinion that the succe,;sor' of jmticcs of the peace whose 
terms expire after January 1st, 19118, should not he ekctvcl until Xovemher, 1909. 

The justice whose commissi"n expire, in April or :\lay, HJOD, was not holding 
office during Xovembcr, 1905. His term is not, thereforl', extended by the consti­
tutional amendment. There will be a vacancy in his office t.'!;ee :,•cars from tlzc date 
<Azewlzc -.,•as elected. which shoulcl be filied by appointment hy the trustees, as pro­
vided by section 5lil, as amended !b 0. L., 171. 

T enclo<e copy of a for>ner opinion which an:'wl·rs your C]ttestion as to the term 
of jnstices whose statutory term expired this spring, and to whom no successors. 
were elected at the N ovcmber election, 1905. 

Very truly your.;, 
\YADE II. ELLIS • 

. 1tturney General. 

JuVENILE COL:RT- JCRISDICTJOX OF. 

Jurisdiction of juvenile court of offenses of prents, etc., contributing to de­
linquency of children; process. 

June 2!), 1906. 

Ho:-.;. GEORGE S. Aoo,urs, Judge Jm·c;zi/c Court, Clc-.•claud, Ohio. 

DEAR Sm:- Replying to your recent inquiry propo<ing the question as to the 
power of juvenile courts to punish. those contributing to delinquency of a child, I 
again refer you to that portion of the opinion of this department of the l~th inst.,. 
in which the following language is used: 

"Section 21 of the original act, (!II 0. L. . .'itH, ii6R) provides certain 
fines for the offenses therein definccl, and confers j ur.isdiction upon the 
juvenile court to hear the same and enforce its orders. In that class of 
cases such court has jtlrisdiction. In the class of cases mentioned 
in section 23 (98 0. L.. 3li). I am inclined to believe that such. 
court al'o has jurisdiction to hear and determine as to the guilt or 
innocence of the persons accused of the offenses defined therein, etc." 

Concerning this portion of the opinion of that date you ask, 

"How are we to get them into court? And if they came volun­
tarily, on what would a judgment of the court be based?" 



.i302 ANNUAL REPORT . 

Section 21 of the former act (97 0. L., 568), provides that, 

"In any case in which the court shall find a child neglected, de­
pendent or delinquent, it may, in the same or subsequent proceeding 
upon the parents of said child, or either of them, being duly sum­
moned or voluntarily appearing, proceed to inquire into the ability of 
such parent, or parents, to support the child, or to contribute to its sup­
port, and if the court shall find such parent or parents able to support 
the child, or contribute thereto, the court may enter such order or de­
cree, relating to such report (support) as the equity of the case demands, 
and if the decree of the court be that any such parent discipline and con­
trol a delinquent child, then the court may enforce such order by fine 
imposed on any such parent, not to exceed, for the first offense, twenty­
five dollars ($25.00) and for each subsequent offense one hundred dol­
lars ($100.00) ." 

Section 23 of the amendatory act (98 0. L., 317) should be construed as 
<lefining a further and additional penalty for persons responsible for the abandon­
ment, or for causing, encouraging or contributing to the delinquencies, dependency, 
<>r neglect, of such child, and in expressing the view contained in the opinion of 
this department of the .12th in st., that the same courl has jurisdiction to hear and 
determine as to the guilt or innocence of such accused, I find no adequate reason 
for changing the opinion therein expressed. 

The question of. the power of the court to summon the individuals, or "to 
get them into court" is answered by the former act, section 5 thereof, wherein it 
describes the "summons or other process," and by section 21 thereof, wherein it 
uses the language "being duly summoned or voluntarily appearing." 

This language is to . be construed by the rule set forth in section 29 of the 
amend: tory act (98.0. L., 319) to-wit, "liberally construed to the end that its pur­
pooe may be carried out," and in this view the same authority to summon or serve 
<>ther process in a proceeding to inquire into the delinquency of a child, should 
also be extended to those cases against parents or other persons responsible for 
such delinquencies as defined in section 23 (98 0. L., 317). Jurisdiction has been 
defined to be the power to hear and determine a given matter. This jurisdiction is 
unquestionably conferred. 

As the questions proposed by you only relate to the issuing of summons or 
other process, I consider the opinion herein above expressed as a full answer to 
such questions. I remain, 

V cry truly yours, 
WADE H. ELLIS, 

Attorney General. 

FREE EMPLOYMENT AGENCIES- PRIVATE. 

Privafe free employment agencies not required to take out license; con­
struction of act regulating such agencies. 

June 28, 1906. 

RoN. M. D. RATCHFORD, Commissioner of Labor, Columbus, Ohio. 

DEAR SIR: -In answer to your request for my opinion as to the construction 
of the act or" April 25th, 1904, relating to employment agencies, I beg to advise 
you that, in my opinion, a person or corporation which maintains a private em-
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-ployment agency in this state is not liable to the fine imposed by section 1 of the 
act for doing business without a license, provided such agency is not operated "for 
hire." Section 3 of the act defines private employment agencies, and certain agen­
cies come within the definition, whether a fee or commission is charged or not; 
but section 1 requires a license only from such private em{:loyment agencies defined 
by section 3, as are operated for hire. 

I am also of the opinion that the display of a sign which reads "Free Em­
ployment Bureau" is not prohibited by the provision of section 1 that: 

"Xo agency shall print, publish or paint on any sign, window or 
insert in any newspaper or publication a name similar to that of the 
Ohio Free Public Employment Offices." 

The sign "Free Employment Bureau" does not contain either the word "Ohio" 
or the word "Public" and therefore does not convey the idea that the agency adver­
tised is a state or public agency. 

The facts stated in the letter from Mr. Patterson which you left at this office 
do, however, show that an offense has been committed. The last clause of section 
1 of the act provides that : 

"No person. firm or corporation shall conduct the business of any 
employment office in or in connection with any place where intoxicating 
liquors are sold." 

I enclose a form of affidavit for use in prosecutions for violations .of this pro­
vision of the act. 

Very truly yours, 
WADE H. ELLIS, 

.4 ttorney GPnnal. 

YOC~(; :\lEN'S CHRISTIAX AS SOCIA TIOX- OPERA TIO~ OF EM­
PLOYMENT AGENCY RY. 

Operation of employment agency by Young :\len's Christian Association not 
a violation of section ( 4365-3) R. S., though a fee is charged. 

November 14, 1906. 

HoN. M. D. RATCHFORD, Commissioner of Labor Statistics, Columbus, Ohio. 

DEAR SIR:- Your letter of Xovember 13th requests an opinion upon the fol­
lowing question: 

"Is it or is it not a violation" of the law governing private employ­
ment agencies, for the Young Men's Christian Association, or any of its 
branches, to impose and collect a fee from its members, or others, for 
finding them employment?" 

Section 3 of the Act of April 25th, 1904, is as follows: 

"A private employment agency is defined and interpreted to mean 
any person, firm or corporation furnishing employment or help, or who 
shall display any employment sign or bulletin, or through the medium of 
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any card, circular or pamphlet, offering empioyment or help, shall be 
deemed an employment agency, and subject to the provisions of this 
act, whether a fee or commission is charged or not; provided that charit­
able organizations are not included." 

The Young Men's Christian Association is subject to the proviSIOns of the 
act "whether a fee or commission is charged or not"' unless it is a charitable organi­
zation within the meaning of this section. \Vhether or not it is a charitable organi­
zation within the meaning of this particular statute must be determined by a con­
sideration of the terms of the act, the purpose of the law and the reason for the 
exception. The purpose of the law is evidently not to raise revenue, but to protect 
persons who use the employment agencies ft.om oppression, extortion or seduction. 
The reason for the exception is that it is presumed that charitable organizations­
organizations the very object of whose existence is to promote the welfare of the 
community in some particular- will not, if they engage in the operation of an 
employment agency, operate ~uch agency with any other purpose than the benevolent 
one of helping the needy to obtain employment. The fact that a sman fee is 
charged for such service is not necessarily inconsistent with such purpose. A char­
itable organization may not have sufficient funds available from other sources to 
fully defray the necessary expense of operating an efficient employment bu~eau. 
It does not, in my opinion, cease to he a charitable organization merely because a 
small fee is charged for its services and applied to defraying such expenses. 

The present case is readily distinguishable from those cases where the prop­
erty of a Young Men's Christian Association has been held not to be exempt from 
taxation, as belonging to a charitable organization, (61 N. ]. L., 420), or where 
such association has been held liable for injuries sustained as a result of the 
negligence of its employes. (165 Mass., 280.) 

An exemption from taxation of property applied to charitable uses is upon 
the theory that since the property is already wholly devoted to public use, it is un. 
wise to impose a tax upon it for the benefit of other public uses. But the exemption 
in the present case, as suggested above, is not because the property and activities 
of the exempted organization are wholly devoted to public uses, because the gen­
eral purpose of such organization is such that state regulation and supervision 
would be, in the majority of cases, wholly unnecessary. 

I am, therefore, of the opinion that Young Men's Christian Associations, as a 
class, are not subject to the provisions of the act merely because a fee is charged 
for the services of employment bureaus. If, on the other hand, you have evidence 
that any association, under the name and guise of the Young Men's Christian 
Association is not in fact an organization conducted as such associations usually 
are, but i.s conducting an employment bureau not primarily for the benefit of the 
unemployed, but as a means of raising funds to be used for the special benefit of 
the members of the association, then such particular association would not be a 
charitable organization, and would, of course, be subject to the terms of the act 
above referred to. 

Very truly yours, 
\VADE H. ELLIS, 

Attorney General. 

COAL MINERS- EMPLOYMENT OF. 

Act of legislature in 98 0. L., 259, respecting employment of coal miners 
invalid; enrollment of bill and signing thereof by presiding officers of both houses. 
essential to validity of law; act as so enrolled and signed is the law. 
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~lay 22, 1906. 
Hox. GEORGE HARRisox, Chief Inspector of .l!ines, Columbus, 0/zio. 

D.E.AR SIR:- In response to your request of 11ay 21st, 1906, I have examined 
the act entitled "An Act in relation to the safety, competency and the employment 
of coal miners, and to punish for infraction of the same," passed April 2, 1906. 

Section one of this act provides that no inexperienced miner shall be permitted 
to mine coal unless accompanied by some competent miner. This section, however, 
contains a proviso as follows : 

"Provided that this act shall not apply to mines generating fire 
damp, gas or combustible matter." 

This I quote from the bill as· enrolled and signed. It appears, however, from 
the engrossed bill that this provision should read: 

"Provided that this act shall only apply to mines generating fire 
damp, gas or combustible matter." 

In other words, it is clait11ed that by error or otherwise, the bill which was 
aimed only at certain dangerous mines, was made to read as though it applied to 
all others than those against which the legislature was aiming. 

Whatever the general a~sembly may have intended no measure can be said 
to be a law until it has been enrolled and signed by the presiding officer of each 
branch of the general assembly. If the act under consideration is a law at all it 
must therefore be with the provision that it shall not apply to mines generating 
fire damp, gas or combustible matter; and however well established it may seem to 
be that the intent of the general assembly was to legislate against the dangers only 
in the class of mines mentioned, no such bill has been signed by the presiding offi­
cers as required by the constitution and no such law can now be said to exist. 

I see no reason to question the power of the legiolaiUre to provide reasonable 
qualificatious for mmers in all mines, and it probably has the power to determine 
the qualifications of miners in those mines only in which appear dangers ~uch as 
those referred to in this act. I am quite clear, however, that it has no power to 
provide such regulations in the safer mines and provide no protection at all to 
those who most need the same, that is those \V.ho work in mines generating fire 
damp, gas or combustible matter. Such an exception is, in my judgment, sufficient 
to invalidate the whole act. Because of the failure of the presiding officers to 
sign a bill applying only to dangerous mines there is no such law existing and 
because of a lack of power in the general assembly to regulate the safer mines to 
the exclusion of the others, the act as enrolled cannot be sustained. With these 
views it seems to be unnecessary to consider the other questions presented. 

Very truly yours, 
WAnE H. Eu.rs, 

Attorney General. 

MINES- CHIEF INSPECTOR OF- VIOLATION OF RULES AND REGU­
LATIONS OF. 

Persons not operators of minto. nor their employes may not be prosecuted for 
violation of rules and regulations of chief inspector of mines. 

22 ATTY GEN 
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December 27, 1906. 

HoN. GEORGE HARRrsox, Chief Inspector of Jli11es, Columbus, Ohio. 

DEAR Sm: -Upon examination of the written request made to you by W. D. 
Johnson, superintendent o'f a coal mine at Ginther, Ohio, I find that the offense 
complained of is <me that is not in the province of the mine inspector's department 
to prosecute. The rules and regulations of your department as to the operation 
of mines apply only to employers and employes. Whenever said rules are violated 
by spectators or persons not in the employ of the operator the criminal action insti­
tuted by you would be against the operators of the mine for permitting the rules 
and regulations to be violated. The operator has his remedy against the individual 
who is not an employe for violation of said rules and regulations by forbidding 
him to ent& the mine, or a prosecution for trespass. 

Very truly yours, 
WADE H. ELLIS, 

Attorne:v Geneml. 

STATE INSPECTOR OF OILS- CREATION OF OFFICE OF. 

• Act creating office of state inspector of oils effective May 15, 1906. 

April 30, 1906. 

HoN. JoHN R. MALLOY, Inspector of Oils, Columbus, Ohio. 
DEAR Sm:- Your letter dated April 25th, inquiring when the law creating 

the office of state inspector of oils becomes operative, is received. 
In reply I beg leave to say that I have had no opportunity to examine this law, 

as it is not included in the advanced sheets furnished this office. However, assum­
ing your quotation from the law to be correct, it is my opinion that the powers 
and duties of the district inspectors and their deputies will terminate on the 14th 
of May, 1906, and that the officers provided for in the new law will assume their 
duties on the 15th of :May, 1906. 

Very truly yours, 
\V. H. :vi:ILLER, 

Assistant Attorney General. 

STATE INSPECTOR OF OILS- CREATIOX OF OFFICE OF. 

Supplementary to foregoing opinion. 
May 2, 1906. 

HoN. JoHN R. MALLOY, Inspector of Oils, Columbus, Ohio. 

DEAR SIR: - Your letter dated April 30th, enclosing a copy of the act pro­
viding for the appointment of a state inspector of oils, etc., is received. 

A careful examination of the act, particularly those portions underscored, con­
firms my view as stated in my letter dated April 30th. 

Section 395, as amended, expressly provides that the appointment of a state 
inspector of oils shall be for a term of two years comme1u:ing :\Iay 15th, 1906, and 
further provides that the present inspectors of oils for the first and second dis­
tricts shall perform the duties of the state inspector of oils under this act until May 
15th, 190G. The prepo>ition '·until" as here used. is equiYalent to "up to." That is, 
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the present inspectors of oils shall perform the duties of the state inspector of oils 
under this act liP to ~lay 15th. Therefore the duties of the present inspectors of 
<>ils, under this act, will terminate on the 14th day of May and the state inspector 
.of oils will assume the duties op the 15th day of May, 1906. 

Very truly yours, 
w. H. MILLER, 

Assistant Attomcy Ge11eral. 

OIL- SUB-STATIONS FOR SALE OF. 

State inspector of oils may not limit number of sub-stations at which refined 
-oil may be prepared for sale. 

October 5, 1906. 

RoN. W. L. FINLEY, State Inspector of Oils, Columbus, Ohio. 

DEAR SIR:- Your communication under date of September 28th, relative to 
the authority of the State Inspector of Oils to limit the number of, and designate 
the sub-stations at which refined oil may be barreled and prepared for sale, is 
received. 

In reply I beg leave to say the rules and regulations for inspection referred 
to. in your letter which the state oil inspector under section 3fl5, R. S., as amended, 
(98 0. L., 360) is authorized to prepare can be made to apply only to the official 
duties of the deputy oil inspectors for the reason that said section 395 expressly 
provides that "such rules and regulations shall be uniform and binding on all 
deputy inspectors in both districts of the state." I am therefore of the opinion that 
'l:he state oil inspector, under the present law. is without authority to either limit 
or designate the sub-stations at which oil may be inspected. 

If as you ,ay the maximum number of inspectors allowed hy law is insuf­
ficient to impect the oil prepared for sale by reason of the number of sub-stations 
at which oil may be inspected, the fault lies with the legislature. The law authoriz­
ing the state oil inspector to appoint deputy inspectors should be so amended as 
to give the state oil inspector authority to aPJ~oint a-; many deputy oil inspectors 
as the inspection of the oil prepared for sale, requires. 

Very truly yours, 
\VADE H. ELLIS, 

Attonzey General. 

PROBATE JUDGES- COMPEli.'SATIOX OF, FOR SERVICES IN CRIM­
INAL CASES. 

~Ianner in which probate judges paid for services in criminal cases dis­
cretionary with county commissioners. 

May 18, 1906. 

Hqx. _\V. \V. PENNELL, Probate Judge, Georgetoum, Ohio. 

DE.\R SIR: -Your letter dated ::\fay 12th, inquiring at what times allowances 
should be made the probate judge under section 6470, Revised Statutes of Ohio, is 
received. 

In reply I beg leave to say that said section only provides that, 
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"The jusges of probate courts shall be paid for their services m 
criminal cases such sums as the commissioners of said counties may 
allow, which sums shall be paid out of county treasury of said 
counties." 

No provision is made as to the time payment shall be made. The practice· 
in some counties is to make an annual allowance, such as was made the prosecut­
ing attorneys under section 1274, R. S., while in others compensation is allowed: 
the probate judge for services rendered in each criminal case tried. The determina- -

• tion of the question as to when the allowance shall be made rests in the dis­
cretion of the county commissioners. 

Very truly yours, 
wADE H. ELLIS, 

Attorney Genera'/. 

PROBATE COURT-JURY FOR CRIMINAL TRIALS. 

Jury for trial of criminal cases in probate court need not be drawn and impan-­
elled anew for each case. · 

May 31; 1906. 

HoN. GEORGE H. PoNTn;s, Probate Judge, Circleville, Ohio. 

DEAR SIR:- Your letter dated May 29th is received. You say that seven 
persons charged with the violation of the Sunday closing law are bound over to· 
appear before your court at the next term beginning June 4, 1906, for trial; that 
the first case will be tried June 'ith, and a jury is demanded. You inquire whether 
or not under section 6466 of the Revised Statutes of Ohio a new jury will have to 
be drawn and impanelled for each of the seven cases. 

Replying I beg leave to say that section 6·!66 of the Revised Statutes is as­
follows: 

"The jury for the trial of criminal cases in the probate court, shall 
be drawn as for the court of common pleas, before or during any term 
of the said probate court, as the said probate court may order, and a 
venire for such jury to either forthwith, or on a day named, shall be 
issued by the said probate court; which venire shall be served and 
returnee\ in the same manner as a venire from the court of common 
pleas." 

This section provides that the jury for the trial of criminal cases in the· 
probate court shall be drawn as for the court of common pleas and therefore may 
be required to do jury service the same as in the court of common pleas, subject 
to the provisions of section 5179, Revised Statutes of Ohio. The law makes no· 
provisions for the drawing or impanelling of a jury in the probate court for each, 
criminal case tried. 

Very truly yours, 
WADE H. ELLIS, 

Attorney General. 
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INHERITANCE TAX- COLLATERAL. 

Devise to son-in-Jaw when daughter died prior to death of testator not subject 
rto collateral inheritance tax. 

July 30, 1906. 
HoN. C. A. STEUVE, Probate Judge, Wapakoneta, Ohio. 

DEAR SIR:- I have yours of July 28th, requesting my opinion upon the ques­
ion of whether a devise to a son-in-law is subject to the collateral inheritance tax 
where the daughter of the testator died prior to the death of the decedent. 

In constructing the collateral inheritance tax law of the state of New York, 
which is, in this respect, exactly the same as the Ohio statute, the courts of that 
·state have held that the tax does not attach to such inheritance. 

19 Abb. N. Cas., 232; 
6 Dem., 145. 

If this construction is correct it renders unnecessary the consideration of the 
·Other questions suggested by you. 

Very truly yours, 
WADE H. ELLIS, 

Attorney General. 

PROBATE JUDGE- EXPENSE OF, IN HOLDING INQUEST OF 
INSANITY. 

Probate judge not entitled to expense incurred in personally visiting one upon 
·whom an inquest of insanity is being held. · 

July 31, 1906. 
HoN. U. C. DEFoRD, Probate Judge, Carrollton, Ohio. 

DEAR SIR:- In response to your inquiry made under date of July 30th, 1906, 
I beg to say that inasmuch as no provision has been made by statute for the judge 
of the probate court to receive any expenses incurred in personally visiting one 
upon whom an inquest of insanity is being made, under the provisions of section 
703 of the Revised Statutes, that such judge cannot collect such expenses, but is 
required to bear the same himself. 

Very truly yours, 
WADE H. ELLIS, 

Attorney General. 

JUVENILE COURT- CERTIFICATION OF ARREST TO. 

Arrest of child under 17 is to be certified from justice's court to juvenile 
:ourt only when made without warrant. 

September 27, 1906. 

HoN. CHARLES C. Bow, Probate Judge, Canton, Ohio. 

DEAR SIR: - Your communication dated September 21st, asking construction 
of section 10 of the juvenile court act (98 0. L., 317) relative to certifying cases 
of arrest of children under the age of seventeen years from a justice's court to the 
juvenile court, is received. In reply I beg leave to say section 10 only provides 
that in case a child under the age of seventeen years. is arrested without warrant 
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and is taken before a justice of the peace, or judge of the police court it shall be 
the dnty of such justice of the peace or judge of the police court to transfer the 
case to the juvenile court In my opinion this section does not apply to case~ 
where the arrest is made upon a warrant regularly issued. 

Very truly yours, 
WADE H. ELLIS, 

Attorney General. 

RAILROADS AND TELEGRAPHS- COMMISSIONER OF- DUTY OF. 

It is the duty of the commissioner of railroads and telegraphs to obtain copies 
of agreements supposed to exist between railroad companies, under section 256, 
R. S. 

April 4, 1906. 

HoN. J. C. MoRRIS, Commissioner of Railroads and Telegraphs, Columbus, Ohio. 

DEAR SIR: -I am in receipt of yours of March. Slst, advising me that an: 
attorney interested in private· litigation against a railroad company operating in 
Ohio has demanded of you copies of agreements assumed to exist between such 
railroad company and other companies, mentioned in section 256, R. S. · 

I understand that you are of the opinion that contracts, copies of which are· 
desired, do exist between the companies mentioned, and you desire to know whether 
or not it is your duty to secure from the railroad cqmpany a copy of such con­
tract for the benefit of the person so desiring the same. 

Section 256 of the Revised Statutes provides that copies of all such contracts 
shall be furnished the commissioner of railroads and telegraphs upon his demand. 
If the commissioner has reason to believe that the law of the State of Ohu ... IS 

being violated in any respect, it is his duty to investigate the facts whether the 
resulting disclosures may or may not be serviceable to either party in private liti­
gation, and it is likewise his duty to secure from the railroads copies of all the 
documents mentioned in said section so far as the same may be of assistance to 
him in determining whether or not the law is being or has been violated. Withput 
any more definite knowledge of the nature of the information desired by the citi­
zen making the inquiry I can only say that if the copies of documents sought by 
him would make it easier for either the public or a private citizen to enforce or 
protect either public or private rights, it wourd seem to be a reason why copies 
of such documents should be filed in your office. Of course if you for any reason 
make demand on railroads for copies of such contracts and they are forwarded 
and become a part of the files of your office, they are open to the public use and 
inspection under such reasonable regulations as you may adopt. My own opinion 
is that all of the infoqnation that can be secured by the commissioner of railroads 
and telegraphs under section 256 .should be 9btained by him and be on file in his 
office for the public use, but the wisdom and propriety of such action seems to be 
confined entirely to the commissioner. 

Very truly yours, 
wADE H. ELLIS, 

Attorney General. 


