Note from the Attorney General’s Office:

1984 Op. Att’y Gen. No. 84-004 was clarified by
1986 Op. Att’y Gen. No. 86-003.
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OPINION NO: 84-004.°

Syllabus:

1. For" purposes of- servxce of ! summons, -writs, end other: proceas;f
-issued by the judge or elerk of a municipai eourt in 2, eivil action,
‘pursiant:-to :R. Cive . Py 4,15 -“the. mmister;al o:ncer oi i the.
municipal court is (1) the bailiff of the colirt for Service. made ént
defendants who resids or’ may be found in the county or countiss
in which the’ coust has ;emtcrxeﬂ 3urxsd.ctmn, {2} the sheriff of
any other county. in this state for service upon deféndants who
resige or may be fourid in'such- other county that is not within: the:
court's territorial jurisdiction; and alternatwply {3} any person
not less than eighteen years of age who is rot. a party to ‘the!
action and who is designated. by order ¢f the court'to make
‘service of process. For purposes of service of subpdenas; in
addition to the officers described above, pursuant to R. Civ. P.
45(C) the ministerial officer of the court may also be & coroner,
clerk of court, constable, or a deputy of any, or an attorney at
law. For purposes of serviee of citations, summons, and other
proecess issued by the jucdge or elerk of a municipal court in 2
criminal aetion, pursuant to R, Crim. P. 4(D)1), R, Crim. P.
4,F), and R. Crim. P. S$(CY}), the ministerial officer of the
municipal eourt is any officer authorized 5y law, and is, for
purposes of service of a subpoena, any person cdesceribed’ m ‘1
Crim. P. 17. :

2. For purposes of execution of a bench or arrast warrant issued’by
a judge or clerk of a municipai court, or D] an officer of the
court designated by the ’udf*'* pursuant te R. Crim, P. 4(A)1),
such execution by arrest may be made by {1} 2 sheriii, sheriff's
deputy, municipal police cfficer, and a staie highway patrolman
oursnant to B, Crim. P. #{A)1), R. Crim. P, 1\“}\1;, angd R. Crim.
P. 9(C)1); and {2) a game protector of the Division of Wildlife of
the Chio Depat‘*mmt of Natural Resources gursuant to R, -Crim.
P. &(A)1), R. Crim, P, ﬂ;;(B)(l), and R, Crim. P. Q(w(i), within the
limitations of R. Crim. P. 2 &nd R.C. la.u 13, and when enforeing
the provisions of R.C. 5923.1“ and R.C. 2023.18,

To: Mark A. Ochsenbein, Jackson County Prosecuting Attorney, Jackaon, Ohio
By: Anthony J. Celebrezze, Jr., Attorney General, February 21, 1984

1 have before me your reguest for an opinion of the Attorney Genera!
regarding the following questions:

1.  Who is the Ministerial Officer of a liunicipal Court thai has
county-wide jurisdietion and. is "un under the dire ctlm and
conirol of the County Commissioners?

2. Are the following law enforeement officers authorized to serve
bench warrants or arrest warrants issued by-the Clerk of Courts
or the Judge in a County operated Murnicipal Courts

1 State Highway Patrol

2.  City Police _

3.  County Sheriif's Depariment

4, . All other law enforcement officars?

It is my und'erstanding that in your firsi’ guestion you seek to M‘OW whet‘\er
anyone ‘other than the mumclpal court bailiff may sewe summons, writs, and other
process in civil actigns, and Jurther, who may serve proeess aitd ‘exeoute warrants
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states: "AILl methods of service wnhin this’ state,' exéépt servi

provided .in"Rule 4.4(A) are describedherein.” R. Civ. P. 4.(2) further: sta:.es, in
- parts

With

When: the plaintiff files a written. reqteat with .the “elerk for
-personal serviee; service of process s shall b2 mada by that method, .
. .74+ .When process issues from the municigal court, delivery shm_
be to the bailiff of the court for seérvies on all defendants who reside
or may'be found within the county or eo_untles in which that court has
territorial Jumscuetxon and to the sherif{ of any other w'unty in -this
‘state for service upon a defendant who resides-in or may be found in
“that other county, In the alternative, process issuing from any of
these courts {supreme court, court of appeals, court of common pleas,
county court, or municipal court] may be delivered by the clerk 10
any person not less than eighteen years of age, who is not & party and
who has. been- desxgnated by order of the eourt to make service of
process. .

i‘esp'eet‘to,residence’serv_ié_e, R. Civ. P. 4.1{3) states that process may be

served "at the usual place of residence of the person to be served. . . . The elerk
of the court shall issue the process, and the process server shall return it, in the
same manner as preseribed in subsection (2) of this rule."

R. Civ. P, 4.3 sets forth the preeedure for service of process outside of this

state. R. Civ. P. 4.3(B)(2) states in part thdt when ordered by a court, a person
may be persoradv served with process "by any persen not less than eightean yearg
of age who is not a party and who has been designated by order of the eourt.™

1 ylinisterial officer” is a term sometimes used to identify the person
who may serve warrants and process issued by the clerk of courts. For
example, R.C. 1997.511 states: "The county sheriif shall be the ministerial
officer of the county court in all eivil and eriminal cases in whiceh the eounty
court has jurisdiction." I assume irom your question that you are concerned
with the question of who may make personal or residence service, and not
service by certified mail or otherwise.

2 Coripare R.C. 190123, which limits the service of process issued by 2
munieipal court "to the bailiff for sevvice in the county or counties in which
the court is situated and to the sheriif of any other county agamm one or
more of the remaining defendants.” R.C. 190122 also provides for service by
an anpoin*ee of the court where both the bailiff and sheriff are pariies to cr
interested in an action, R. Civ. P. 4 was promulgated by the Ohio Suprame
Court pursuant to its rulemaking power granted by Ohio Const, art. IV, Sa(B),
which states in part: "All laws in conﬂlct with such rules shail be of no
further force or effect after such rules have taken effect."  The court has
determined that “service of process is a matter of procedure which now falls
within the ambit of this Court’s rule-making responsibility.” Morrison. v.
Steiner, 32 Ohio 3it. 24 835, 8%, 290 N.E.Zd 841, 844 (1972). Further, in
paragraph 4 of the syllabus of Morrison, the court stated: "Civ. R. 4.1(2)
establishes the method by which a municipal court may effect personal
service upon a defsndant found outside its territory.” 3Seze Boyver v, Bover, 48
Ohio St, 2d 83, 343 N.E.2d 2386 (1976) (pursuant to Ohic Const. art. 1V, 33(B),
and R. Civ. P, {a), a rule will control a statute on matters of proeedure and a_
statute will-control a rule cn matters of substantwe law). . :

3 Bee R. Civ. P. 4.3{A) for reference to the “mmimuh,eontaéts" which

‘the defendant miust have with this state in orcer to be subject to service of;: ’

process.
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When snrvma
serv1ee is. to. .
service may bé:made bJ any Te
party ‘to-the: actzo’n ‘and "who '}
‘court of by thie Toreign, dourt. -

With respect ‘to. the. service of a mbpoena. “R. Civ. P. 45{C) stafesi” " A
subpoena may ba'served by & shierif!, bailiff, coroner, €lark of court, constable,, o. a
deputy -of any,: by an attorney at law, or Dy any other parson des;gratad Dy erd:’r of
court who is riot a-party and is'rot less than elghtean jears of ege.” :

5 S

"‘he"etore. in answer to that Jcrzzon of your firs c ie3

person who ay serve process issued by the "'dve or eleri of a (‘hlﬂ}ClU&z- v:m."t a
civil action, I conclude that pursuant o R. Cw P, 4.1 t.,e 'nmis‘.emal offider of 2
municipal court is: {1) the bailiff of the court for ser v:c mada on defendants who
reside or may be found in the county or countiss in which the court has \er:'ztoml )
jurisdietion; (2) the sheriff of any other county in this state for service.upon
defendants who reside or may be fsund ia such other county that is not within the
court's territcrial. jurisdiction; and alternatively {3) anv person not less than
eighteen years of age who is nct- a party to the agtion and who is designated by
order of the eourt.as the progcess servar. For the purposas.of serviee of a subpoena,
in eddition to-the '6fficdrs descri b 4 apove, the ministerial officer of the court may
also be & coroner; elerk of coury, consiadle, cor a deputy of any, or an atiorney at
law. R. Civ. 2. 43(C). :

Turning io the second aspect of your first quest’on, Ir itepata my
understanding that you desire my opinion as to who may serve ori min

eivil, process issusd by a munic.aal aguet, Sinve your sacond quest
the gquestion of whether certain law enforcement offic °rs may sewe criminal
bench™ and arrest warrants, I will address together the second aspaet of your first
guestion and your second guestiion.

xﬁn part

M

The answers to the guestions of who is the mx,..a\emax officer of a municipal
court for the pu rpose of sarving eriminal Dm‘“:s and exeeuting warrants, and what
o H -31 ieers mq beneh and arrest warrants, is

contained in the Chio Bules of Criminal Fr

4 It is my undersianding that a beneh warrant msy issue {rom t‘\e ourt to
compel the paear:‘.vye of & cdefendant whars, for examnle, a defer
has been arrested posts bond and fails 0 appeer in -court on
designated. Sez 1281 Op. Att'y Gen. No. 2214, p. 28L 1 agree with'the cpir.;’cn
expressad by my predecessor in 1261 Op. No. 2214 that bench wa:‘rama are part
of the service of process of the prosecution. See alsg Oxford v, Berry, 204
'Vuc‘x 187, 21, 170 N.W, 83, 37 & 1613) {"A "sench warrant i3 ce;ined 25 a DroCEss
issusd by the court itself; or ‘from the bench,' for the attachmeant or arrest of
a persom. . "), EX narte Lowe 24 Tex., Crim. 307, 251 S.W. 563 (‘3‘.’.3)
(warrant ‘xssued from ihe bencn of court 1S 4 bench warrant, for aerest of a
person or to compel attendance in cases of contempt, or to bring a confined
convict to trial in another case),

5 R. Crim. P, {A) sta e "Thesa rules praseribe the procsdure 1o be
followed in all cour ts of this state in the exercise of eriminal

jurisgiction. . . ," excepnt for hmxtef‘ excantions set foeth in subdivision (C)
of the Rule., tho (,ons art, 1V, §3(8) states: - "The ‘supreme court shall
prescripe rules govarning a 32 te; 3’1'} procedure’in all courts of thé state,
which rules shan not @ b“ dge2, enlay g 2, or modily any substanative right. -« . .

All laws in eonfiict witn s*wn ) 3 shall be of no further force or effect after
such rules have takan effesct’? T}‘e supreme court has determined that -

service of px‘oces:: is a matter of precsdura, M

. Pﬁ

orrison v, Sieiner, supra note
2. See State v, Slatter, "88 Onio 5t. 24 432, 173 N.Z.2 100 {1931) (R Crim. P,
4.1, cre creatmg an optxonel groezdure of issuirg citations in minor misdemaanor
cases, {s procedural in that it does not create znd define a right of nonarrest

for a'_minox" misdemeaizov b part ins to the met! hod of emorcmo this mahtv

by providing the option), Miarch 1984
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R. Crim. P. ‘7(13‘), peruam'ng to the sary subpognas; states: .

hﬂrm, Dailif) 'ner, elerk-

"eourt, cos .s’: ble, max‘chal‘ o0 as deputy of ar

‘ than ezw}ueen years ot‘ aga. _

. R “Crim. P. DX statesf
by ar,' cf‘;‘l«:er aa.hur'zef‘ by !a\" &

states. that ‘upon an mmctment or mmrmatmn, “i'i'arrants ‘shall be. e_xecuted or
summons servad as provided in Rule (D). . . ." R. Crim. P. 4.1, whic creates.an.

optional procedure in minor m nisdemeandr cases by mssps of issuance ‘of ]
provides that when a defendant fails to: .&ppear in:response to the. c;tatwn,
supplemental c1tatxon may "be issued and signed by the clerk and served in the
same manner as & summons under Rule 4" R Crim. P. 4. iF). As a general rule,
then, summons may be sarved and. warrants may be executed "by -any- offlcer'
authorized by law." R. Crim. P. -i(D)(l). '

E‘ccepuor‘s to the authorxty confer"ed upon "any’ ot‘flcer authorxzed by law" by
R. Crim. P. 4{D)}]) to exacuts warraats and serve summons are found in K. Crim.
P. 4 and R. Crim. P.'¢.1. Pursuant to R. Crim. P.-4(A)1): -

1f it appears from the comolaint, or frem -an affidavit or
affidavits {iled with the compiaint, that thare is probable cause 6 -
believs that an ofiense has been committed, and that the defendant
has committed i, a warrant for the arrest of the defendast, or 2
summons in leu of a warrant, shall be issued by 4 judge, clerk of
court, or officér of the court designated by the judge, to any law
enfapeement oifficer authorized by's faw to execute or serve it.
. {Emphasis addad.)

Similarly, the citation prccedure created by R. Crim. P, 4.1 for use in minor
misdemesner cases, discussed above, requires that a "aw enfercement officer”
complete and sign the citetion form, and serve a copy of the form upon the
siendant, R. Crim. P.4.)D)

R. Crim. P. 2 states:

As used in these rules:

+ e a0

"Law enforcement officer” means a sheriff, deputy sherifl,
constable, municipal police officer, marshal, deputy marshal, or state
highway 9 trolman, and also means any of?u.ar, agent, or employee of
the state or any of its agencies, instrumentalities, or political
subdivisions, upon whom, by statute, the autherity to arrest violators
is confavrrad, when such officer, agent, or employee is acting within
the limits of such statutory authority. The definition of "law -
enforeament officer" contained in this rule shall not be construed to
limit, medify, or e:\paﬁd any statutory definition, to the extent such
statutory dsfinition sppiies to mattérs not covered by the Rules of
Criminal Procedure.’ {Footnote added )

Pursuant to R.C., Chnmer 2935, pertaining to Getsction and arrest "peace
offxcprs are authorized by law to execute arrest warrants and serve cmmlnal’
orocess. See R.C. 2933.02 (accused may be arrested in any county); R.C. 2935.08
{issuance ol warram), R C. 29350 (procedure upon filing of affidavit: or
. comglaint); and R.C. 2835.25 (power of acrest). R.C. 2935. Ol(B) defines "peace
" officer” to *nch.dn a s‘ae f deputy shemff membar of the oraamzed police

8 Such ‘a & ;tar rmc'ht be, for. e\ample, an arrest by telegraohborder:
pr')vmed for by R.C. 2935 24. P - :
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..'r‘eoar.mevt -of any” ml.nzupal corycrauon,. and a. patrolman of the. stat_ _mt'hwa" :
pate ol. Further, R.C. 197123  provides, in part, thal -municipal-Gourt may. iss
criminal warbants: and ‘process toa oohce ‘officer. of the ‘appropriate. muuxc‘paif
‘corpsi axxon, ‘of te the shsmi‘ of ;ha apprcpriate gounty.*

>

T eonclude, the"e*ore, that smee ‘R. umm. P 2. cnnnes "1aw ==nmrc<—~.f'u=nt_
offieer™ 19 inelude a sheriff,’ deputy sheriff, muniéipal police. -officgr, or’state’
“highway oat"olrnan, and that since these "offiders are authorized- 1o exXeeu e
‘warrants_and serve -summons. under R.C: Chapters 2333 -and/or 1901, . eh law.
enforcement officers ara “authorized- by law" 1o exeﬂu e wareants 4nd’ secve.
suramons =nd- gitaticns for the pumoses of R. Crim. P, HaX}) and R. Ceim. P.
#UD Further, since the term "law =aforesment oificet” is & stvelass ¢f :I= Tzem
"*f.‘irer" as. these terms are uséd in the Chio Rules-of Criminal Freeedure, I
conclude that a sheriff, shepif's deputy, municipal potice officer, or state highw w'
patroiman is an "officer authorized by law?! 1o execute warrants and serve summon
and supplementazl citations for the purposes of R. Crim. P. 4{D)i); B. Crim. B
9(C)1), and R. Crim. P. 4,F), :

u

w

I reiterate that it IS my understanding that i eﬂond quas ti
of the words *other law enforcement officers' 235 vour desir
whether game prolectiors have authorily to execute arrest and ben :
issued by a municipal court. As I state above, pursuant to R. Crim. P, 3{3)}{}) and
R. Crim. P, 4.1{D), only a "aw enforcement officer authorized by law™ may executa
a warraat or serve A summons issued upon @ complaint, and serve a copy of the
citation form in minor misdemesnor cases, respectively. R. Crim. P. 2, which 1
quote above, defines "law enforecement officer® to mean “"any officer, sgant, or
employes of the state or any of its ageneies. . .upon whom, by statute, the
authority to arrest violators is conferred, when such officer, agent, or emsloyee is
acting wx-.hm the limits of such statutory authority.”

in you n
' indie re
vh

R.C. 153L13 states in parls

The law enforcement officers of the division of wildlife fof the
Ohio Department of Natural Resourcesj 5hau be Kpown as “game
protacxors. The chief of the division of wildlife, game protasicrs,
and such other employees of the division as tha chief designates, ané
other officers who sre given like auihoc::‘., shall enfores all iaws
pertaining 1o the taking, possession, groteciion, presarvation,
management, and propagation of wild &:‘.i'na-s and ail orders or rutes
of the Civision of wildiife. Suieh parsons shall enforce all laws against
hunting without permissicn of t{he owner or authorized agen: of the
lend on which sueh huniing is done. They may arrest on view and
without issuance of a wervan{ therefor. . . .

L B

The chief of the division of wildlife and gzme oroteetors are
vesied with the authovity of law enforcemant ofiicers 1or the puryoae
oz anforcing the criminal laws of the stai2 on any property own
commllea, mamtamed or administered by the division of .\':k:luv,
and may throughout "19 state enforce sections 2923.12 and 2825.16 of
the Revisad Code and may arrest without warrant, any person .\m, in
the presence of the chiei or any game proiector is engagsd in the .
viciation of any sueh laws. (Emphasis added.) :

Pursuant to R.C. 133L13, then, game protectors are vested witd the authorily of law
enforcament officers, which suthority’ necessarily includes the execution of
warrants and service of summons, and they have exprass powers of arrest.

1 conclude, thersicre, that since R. Crim, P. 2 defines Maw .enforeement
officer" to inevlucde an c¢f{icer or agent of the stale or a state agency who hss
statutory arrest powsrs, to the extant that such officer or agent acts within the.
limits of his siatutery authority, and that since game protectors have law
enforcement authority and arrest powers pursuant to R.C. 133113, game protettors
 ace Maw enforesmeant. officer{s] authorized by law" to exscute wqrr.mts and sarve.
- citations aad summons for the purposes of YR. seim, P -Vn‘(l\ and R, Crim, .

L March 1984
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T 4.KB).As {state ahave with: ;espent 10 ‘& sherxff sherxfl‘s deouty, mumelpal police:

officer, and state | highway “at"clman, sinc tefm Maw- enforcemem offic a

stibelass of, tt‘e term "officer" as these terms. 3 t )

‘Precadire, I o c!ude that' a ‘game protpctor 15 an "officer au;hnnzcd by.- law". to

. exseute warranis sad serve summons and. suppleman l;cxtatlons 1or the Du"poses of .

- R, Crim. P L-(u)(l), R. Crim. P S(C)(,-and R.' Crim. P, 4.1F). “Pursuant to the
limitations mmwn by R. Crim. P. 2 and R.C.133L13; howevsr, game protectors’-
may executs warranis or serve summons ang. cital Lions issued by a mu' "‘19&1 ‘eourt.
Of‘lv' if ‘the warranits ov process aerm n' to the conservation of wildlife ‘or “fhe:
enforcement of Yunting laws, the warfants or protess describe: cffenses committsd
on land owned, contrelled; maintainad or administered by the-Division of Wlldhfe,
or the warranis or process desceribe violations of BR.C. 2923.12 {carrying conesaled
weapons) or R.C. 2623.16 {improperly handhna firearms in a motor vehicle).

in conciusic:‘x_, itizmy opinic\n, -and you.are advised, that:.

. For purpeses of service of summons, writs, and other process
issued by the judge or clerk of a municipal court in a civil action,
pursuant to R. Civ. P. 4.1, the ministerial officer of the
‘municipal court is (1) the bailift of the court for service mads on
defendants who reside or may be found in the county or counties
in which the ecouft has territorial juciadiction; (2) the sheriff of
any other county in this state for service upon defendants who
reside or may be found in such other county that.is not within the
court's territorial jurisdietion; and aiternatively (3) any ger~on
not less than sighteen years of age who is desig s,a"ced by orger of
the court to make service of process. For purposes of service of
su'opeen 8, in addition. to the officers described above, pursuant
to R. Civ. P. 43(C) the ministerial officer of the court may also
be a coroner, clerk of eourt, constabl e, or a deputy of any, or an
attorney at law. For purposes of service of cifations, summons,
and other process issued by the judge or clerk of a municipal
court in a criminal action, pursuant to R. Crim. P. 4{D}{1), R.
Crim. P. 4.1(F), and R. Crim. P. 3(C)1), the ministerial officer of
the municipal court is any officer autherized by law, and is, for
purposes of seriice of a subpoena, any person deseribed in R,
Crim, P. 17.

2. For ourp0aea of execution of a bench or arrest warrant issued by
a judge or clerk of a municipal court, or by an officer of the
court -designated by the }Jdge pursuant to R. Crim. P. &AM,
sueh exscution by arrest may be made by (1) a sheriff, sheriff’s
deputy, municipal police officer, and a state highway patrolman
pursuant to R. Crim. P. $(AXD), R. Crim. P. 4 (D)), and R. Cmm.
P. 9{C)(1); and {2) a game protector of the Division of Wildlife o
the Onio Degartment of Natural Resources pursuant to R. Cam.
P. 4{A)YV), R. Crim. P, 4DX1), and R. Crim. P, $(C)X}), within the
limitations ¢f R, Crim. P, 2 and R.C. 1533Li3, and when enfereing
the provisions of R.C. 2923.12 and R.C, 2923._10.
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