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APPROVAL—CASE OF CANAL LANDS TO THE WESTERN OHIO RAIL-
WAY COMPANY; O. C. McCLELLAND AND TO THE COMMISSION-
ERS OF LUCAS COUNTY.

Corvmers, OHIo, January 5, 1918.

Hox. Jonn I. MiLLer, Superintendent of Public Works, Columbus, Ohio.

Dear Sir:—I have your communication of December 21, 1917, enclosing
leases in triplicate for my approval, as follows:

To the Western Ohio Railway Company, marginal strip of berme
bank of the Miami and Erie canal north of Piqua, being a renewal of a
former lease; valuation $3,166%.

To O. C. McClelland, crossing over abandoned Ohio canal in Madi-
son township, Licking county, Ohio; valuation $100.00.

To commissioners of Lucas county, Ohio, crossing under Miami and
Erie canal in Lucas county for sanitary sewer; valuation $250.00.

I have carefully examined said leases and find them correct in form and legal.
The one lease is to The Western Ohio Railway Company, and in connection
therewith I desire to call attention to the provisions of section 13965 G. C., in
which it is stated that land “may be leased for any purpose or purposes other
than for railroads operated by steam.” However, the section further provides that
the superintendent of public works may—

“* * prescribe regulations for the crossing of the canals, canal basins
or canal lands by any railroad operated by steam * * or for the neces-
sary use, for railroad purposes, of any part of the berme banks of a
canal, canal basin or any portion of the canal lands for a distance not
exceeding two miles, * *”

It is my view that the terms of the lease to said railroad company are within
the provisions of the above quoted section. Hence I am endorsing my approval
upon said three leases and am forwarding the same to the governor of Ohio for his
consideration.

Very truly yours,
JoserpH McGHEE,
Attorney-General.

(5)
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906.

APPROVAL—FINAL RESOLUTIONS FOR ROAD IMPROVEMEXNT IN
MORGAN, MUSKINGUM AND SCIOTO COUNTIES.

CorumBus, OHIo, January 5, 1918.

Hon. CrintoN CoweN, State Highway Commissioner, Columbus, Ohio.
Dear Sir:—I have your communication of December 27, 1917, in which you
enclose, for my approval, final resolutions on the following improvements:

Morgan County—Sec. H, McConnellsville-Athens road, I. C. H. No. 162.
(In duplicate.)
Muskmgum County—Sec. R, National road, I. C. H. No. 1.
“ Sec. Q, National road, I. C. H. No. 1.
“ “ Sec. S, National road, I. C. H. No. 1.
Scioto County-—Sec. O, Ohio River road, I. C. H. No. 7.

I have carefully examined said final resolutions, find the same correct in form
and legal, and have therefore endorsed my approval thereon, in accordance with
the provisions of section 1218 G. C.

, Very truly yours,
JoserH McGHEE,
Attorney-General.

907.

FOREIGN CORPORATION—DELIVERING GOODS DIRECT FROM FAC-
TORY TO PURCHASERS IN THIS STATE—NOT REQUIRED TO
COMPLY WITH LICENSE FEE LAW OR INITIAL FRANCHISE TAX
LAW.

A foreign corporation delivering goods direct from its factory to purchasers
in this state on orders taken in this state or otherwise is not required to comply
with either the license fee law prescribed by sections 178 et seq. G. C. nor with
the initial franchise tax law prescribed by sections 183 et seq. G. C.

CoruMmsus, Ouro, January 5, 1918.

Hox. WitLiam D. FuiroN, Secretary of State, Columbus, Ohio.

DEear Sir:—This department is in receipt of a communication from you under
date of December 17, 1917, with which you enclose for opinion a letter addressed
to you by Mr. H. Gerald Chapin, an attorney of New York city, in which he in-
quires whether or not under the facts stated by him a certain New York corpora-
tion is required to obtain permission to do business in this state. The letter of
the attorney to you is as follows:

“Will you please inform me whether under your statutes a New
York corporation would be obliged to obtain permission to do business
in Ohio under the following circumstances:

“The company maintains a manufactory in New York. A citizen of
Ohio who does a business of his own in an Ohio city and who is not
employed by the New York corporation, orders goods from time to time.
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He solicits orders on his own account which he forwards to the New
York concern, the New York concern making collections direct. The New
York corporation pays to the Ohio dealer a commission on such orders.
The Ohio dealer pays all the expenses of his own business, including
rent, etc,, the New York corporation paying absolutely nothing towards
the maintenance of his business. The Ohio dealer does business entirely in
his own name.

“If it is your practice to require that a foreign corporation obtain a
certificate to do business, under such circumstances, will you please for-
ward me blanks, which I assume you have, for the purpose.”

In this opinion I will briefly consider the question whether the corporation
referred to in the attorney’s communication is required to comply with the license
fee law relating to foreign corporations, which has been carried into the General
Code as sections 178 to 182, inclusive, as well as whether said corporation is re-
quired to comply with the initial franchise tax law provided for in sections 183 to
192, inclusive, of the General Code.

In Opinion No. 236, addressed to you under date of May 3, 1917, in answer
to an inquiry as to whether or not The Rubber Goods Manufacturing Company, a
New Jersey corporation, was required to comply with said statutory provisions
under facts set out in said inquiry, I considered at some length said statutory pro-
visions and certain general principles of law applicable to questions of this kind,
I do not deem it necessary to again cover this ground with respect to the ques-
tions at hand, nor for the purposes of these questions do I deem it necessary to
here quote the statutory provisions above noted further than to note the provisions
of sections 178 to 183, respectively, of the General Code. These sections read as
follows:

“Sec. 178. Before a foreign corporation for profit transacts business
in this state, it shall procure from the secretary of state a certificate that
it has complied with the requirements of law to authorize it to do busi-
ness in this state, and that the business of such corporation to be trans-
acted in this state, is such as may be lawfully carricd on by a corpora-
tion, organized under the laws of this state for such or similar business,
or if more than one kind of business, by two or more corporations so in-
corporated for such kinds of business exclusively. No such foreign cor-
poration doing business in this state without such certificate shall main-
tain an action in this state upon a contract made by it in this state until
it has procured such certificate. This section shall not apply to foreign
banking, insurance, building and loan, or bond investment corporations.”

“Sec. 183. Before doing business in this state, a foreign corporation
organized for profit and owning or using a part or all of its capital or
plant in this state shall make and file with the secretary of state, in such
form as he may prescribe, a statement under oath of its president, secre-
tary, treasurer, superintendent or managing agent in this state, containing
the following facts:

1. The number of shares of authorized capital stock of the corpora-
tion and the par value of each share.

2. The name and location of the office or offices of the corporation
in Ohio, and the names and addresses of the officers or agents of the
corporation in charge of its business in Ohio.

3. The value of the property owned and used by the corporation in
Ohio, where situated, and the value of the property of the corporation
owned and used outside of Ohio.
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4. The proportion of the capital stock of the corporation represented
by property owned and used and by business transacted in Ohio.”

From the terms of section 178 of the General Code, it is apparent that the
conditions imposed therein, and in the sections immediately iollowing, apply only
to foreign corporations transacting business in this state or which seek to do so;
while the provisions of sections 183 et seq. of the General Code, apply only to
foreign corporations doing business in this state and owning or using a part or
all of its capital or plant in this state.

With respect to the application of both sections 178 and 183 of the General
Code, it may be noted that irrespective of such statutes a foreign corporation is
only liable to regulations prescribed by the state or to franchise taxes imposed by
such state when the corporation is in fact doing business in such state, and what
constitutes “doing business” is to be determined from what it actually does, and
that it cannot consist in the corporation doing what it has a right to do without
the consent of such state.

Judson on Taxation, 2d Ed., Sec. 188.

Statutes of similar import to those of our own state above noted, applying to
foreign corporations of different kinds, have been enacted in practically all of the
states, and the provisions of these statutes in respect to what constitutes “doing
business” within the meaning of this term as used in such statutes have been con-
strued in many of the decisions of the courts of the several states and of the
United States. In these decisions, however, the courts for the most part have
refrained from formulating any general rule for determining when a foreign cor-
poration is “doing business” within the meaning of such statutes, but have con-
tented themselves in determining whether under the facts in the particular cases
such corporations are within the particular statute.

With respect to mercantile and commercial corporations it may be noted that
in so far as any general rule can be gathered from the decisions the phrase “do-
ing business” within any particular state, as applied to such corporations, implies
corporate continuity of conduct in respect to such business such as might be evi-
denced by the investment of capital, the maintenance of an office for the transac-
tion of business and those incidental circumstances which attest the corporate in-
tent to avail itself of the privilege of carrying on the business and activities such
as appertain to the ordinary business and purpose of the corporation.

Penn Collieries Co. v. McKeever, 183 N. Y. 98;

Simmons-Burks Clothing Co. v. Linton, 90 Ark., 73;

Kilgore v. Smith, 122 Pa. 48;

Caesar v. Cappell, 83 Fed. Rep., 403, 422;

Cooper Mfg. Co. v. Ferguson, 113 U. S, 727;

Toledo Commercial Co. v. Glen Mfg. Co., 55 O. S., 217, 222, 223.

Further, as a principle of immediate application to the question at hand may
be noted that though corporations are not citizens within the meaning of the pro-
visions of the federal constitution, guaranteeing to the citizens of each state all
the privileges and immunities of citizens in the several states, the right to engage
in interstate commerce does not depend upon citizenship and the capacity of a for-
eign corporation to do so must be determined by its own charter as granted by
the state of its creation and by the law of the state in which it is carrying on
business. A manufacturing company, therefore, incorporated and doing business
under the laws of one state can send its commercial travelers soliciting sales
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through other states and may ship its goods to the purchasers or to its agents for
delivery to purchasers. In like manner foreign corporations may employ com-
mercial agents in different states, and such agents will be entitled to the same pro-
tection in transacting interstate commerce as if they were employed by non-resident
individuals.

Judson on Taxation, 2d Ed., Sec. 167.

In the case of Toledo Commercial Co. v.Glen Manufacturing Co.,supra, it was held
that the sale and delivery on orders secured by traveling agents of a corporation of
goods manufactured by such corporation in another state was not the “doing of
business” by such corporation in this state within the meaning of statutory provi-
sions which, as amended, have been carried into the General Code as sections 178
et seq. thereof. The court in its opinion in this case says:

“The holdings are numerous that it is the right of persons and of
corporations residing in one state to contract and sell their commodities in
another, unrestrained except where restraint is justified under the police
power. This rule does not deny the right of any state to impose conditions
upon the power of foreign corporations to establish themselves within its
boundaries for the performance generally of their business, involving the
exercise of corporate franchises and powers, but does hold that the selling
through traveling agents and delivering of goods manufactured outside of
the state, does not fall directly within the purview of their corporate
powers. * *¥ * * The distinction to be noted is that the sale and de-
livery of merchandise is a right possessed in common by all the citizens
of the state; the exercise of corporate franchises and powers, is not—it is
a special privilege conferred only on corporations. And the sale and de-
livery in one state of goods manufactured in another state, by a citizen of
that state, is interstate commerce.”

Applying these principles to the questions at hand, I am of the opinion that
upon the facts stated by Mr. Chapin in his communication to you the corporation
in question is not required to comply with either of the statutory provisions above
noted. From the attorney's communication it appears that the goods of the cor-
poration in question are disposed of in this state in two ways: In one instance,”
as I read said communication, the goods of the company are sold direct to the
person in Ohio referred to in said communication on his orders, which goods, [
assume, are received by such person as his own and consumed or resold by him as
such; in the other instance, the goods manufactured by this corporation are sold
and delivered to various customers in this state on orders taken on his own account
by the person referred to in said communication and forwarded to the corporation
at its home office.

It is obvious in view of the principles before noted herein that in neither in-
stance is the corporation in question doing or transacting business in this state
within the meaning of sections 178 and 183, respectively, of the General Code; and
it is further evident that in neither instance does the corporation own or use any
part of its capital or property in this state within the purview of section 183 of
the General Code. Of course, should it be disclosed that the person in Ohio re-
ferred to in said communication receives goods from said corporation as the
property of the corporation, and that from a stock of such goods he makes sales
to consumers in this state on account of such corporation a different question
would be presented. However, on the facts stated in the attorney’s communication
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as I interpret them I am of the opinion, in direct answer to the questions here
presented, that the corporation in question is not required to comply with either
the license fee law prescribed by sections 178 et seq. of the General Code or with
the initial franchise tax law prescribed by section 183 of the General Code.

908.

Very truly yours,
JoserH McGHEE,
Attorney-General.

BOARD OF EDUCATION—VALIDITY OF ELECTION OF MEMBER
WHOSE NOMINATION PETITION DID NOT CONTAIN REQUIRED

NUMBER OF SIGNATURES.

Where a person filed a nomination petition for member of the board of educa-
tion, which had less than twenty-five signers thereon, and where no objections
thereto were filed or considered, and the deputy state supervisors of elections, irre-
spective of the number of signers, placed the name on the ballot, and .at the election
the person received the highest number of votes, he was duly elected as a member
of said board of education, and irregularities in the making of the nomination
would not affect the wvalidity of his election.

CoLumeus, OuIo, January 5, 1918.

Hon. Oreo W. KENNEDY, Prosecuting Attorney, Bucyrus, Ohio.

Dear Sir:—You have submitted to me the following request for opinion:

“We have this condition in one of the school districts in this county,
at the recent election. One of the members of the board of education
filed a purported petition as a member of the board of education. That
is, to become a candidate for that position. He had less than twenty-five
signers on his petition, but the deputy state supervisors of election, irre-
spective of this number of signers, put his name on the ballot (I am in-
formed that this was an oversight), with the result that this party was
one of the five who received the highest number of votes, and therefore,
so far as the votes are concerned, was elected as a member of the board.

“I desire your opinion on the point as to whether or not a candidate
who files a petition that has not twenty-five signers on it, even though the
deputy state supervisors of election may put his name on the ballot, and
he should receive the required number of votes to elect him, will be
deemed to be elected? Or, in other words, whether it is necessary that
a candidate have at least twenty-five names on his petition, and if he
fails in having that number, whether that will have any bearing upon his
right to hold a position on the board of education? That there may be
no misunderstanding, I will say this is a rural district.”

Section 4997 G. C. provides for nominations for the office of member of

board of education and reads as follows:

“Sec. 4997. Nominations of candidates for the office of member of the
board of education shall be made by nominating papers signed in the aggre-
gate for each candidate by not less than twenty-five qualified electors of

the
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the school district, of either sex, in village districts and in city school dis-
tricts by not less than two per cent. of the electors voting at the next
preceding general school election in such city school districts.”

Section 5005 G. C. reads as follows:

“When so filed, certificates of nomination and nomination papers shall be
preserved and be open, under proper regulations, to public inspection. Ifin
apparent conformity with the provisions of this chapter, they shall be deemed
to be valid unless objection thereto is duly made in writing within five
days after the filing thereof.”

Inasmuch as you state that the deputy state supervisors of elections, irre-
spective of the number of signatures on the nomination paper, placed the name on
the ballot, it appears that no question was raised or objection made to the nomi-
nation paper so filed.

So we have the plain question whether or not a person, whose name is placed
on the official ballot by the election officers and who has received the highest
number of votes for the office for which he was voted, can have his right to such
officc questioned after the election, owing to some defect or irregularity in the
manner of his nomination.

While I do not find that this exact question has been passed upon by the
courts of Ohio, still the adjudications on election matters are uniform in uphold-
ing the right of an elector to have his ballot counted after it has been cast and
deposited in the ballot box. Nor will the act or omission to act of any election
officer deprive the voter of this right, so long as his expressed will is ascertain-
able, and it is reasonably certain that his ballot has not been changed.

As stated by the court in State ex rel. v. Markley, 9 C. C. (N. S.) 551, af-
firmed without report in 76 O. S. 636 (third paragraph of the syllabus):

“The will and judgment of voters cannot be rendered ineffectual
through a disregard by the judges of election of their duty as laid down
in the statute, whether such disregard be due to fraud, accident, mistake,
misapprehension or negligence; and where such omitted duties with ref-
erence to the ballots cast were of a ministerial character, oral evidence is
admissible to show the true character of the ballots as to which there is
doubt, and to identify with certainty the poll books and tally sheets, and
when the ballots in question are found to be truthful, they should be
counted for the candidate for whom the voters intended they should be
counted if that intention can be ascertained.”

I quote the above, not that it is directly in point, but only to show the mani-
fest tendency of our courts to sustain the expressed will of the voter after his
ballot has been cast, and not permit the acts or omissions of the election officials
to deprive him of his rights.

In Schuler v. Hogan, 168 IlI. 369, the supreme court, under a somewhat sim-
ilar statute, although the proceeding was one in contest, held that the failure to
object to a certificate of nomination was a waiver of all objections that might
exist to the presence of the name of one's opponent on the official ballot. In this
case also the court held that a provision of the Illinois election laws, requiring
that a convention making a nomination for a county office shall represent a
political party which cast at least two per cent. of the total county vote at the last
general election, would be regarded as directory merely, where no objections to
the certificates of nomination were made or considered.
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In Attorney-General v. Campbell, 191 Mass. 497, the court held in the third
paragraph of the syllabus that under their election laws when a ceritficate of nomi-
nation for a state office has been filed with the secretary of the commonwealth and
is “in apparent conformity with law,” it is “valid unless objections thereto are
made in writing,” and are filed in the manner prescribed by the election laws.

In Blackmer v. Hildreth, 181 Mass. 29, there was a failure to comply with a
statute in regard to the nomination papers, but the court held that the irregu-
larities did not invalidate the election. In that case Mr. Justice Hammond said in
the opinion of the court at page 32:

“But with the preparation of the ballot the influence of these provi-
sions end. If there be irregularities like those in this case they do not
accompany the ballot and taint it in the hands of the voter. This view of
the statute gives due weight and scope to the provisions in question, and
preserves the sanctity of the right of suffrage and its free and honest exer-
cise. To hold otherwise would be to lose sight of the purpose for which
these provisions were made, namely, to provide the method and time for
the preparation of the ballot, and would subject our elections to intoller-
able and perplexing technicalities in no way material to the substantial
merits of the controversy or to the freedom and result of the action of
the voters. Its natural tendency would be to thwart rather than to secure
a true expression of the popular will.”

Coming then to your specific inquiry, it is my opinion it is now too late to
raise the question that the person, having received the required number of votes
to elect him in the manner stated in your inquiry, was not legally elected, owing to
some defect in his nomination paper. All objections to nomination papers should
have been raised prior to the time of the printing of the person’s name on the
official ballot.

Very truly yours,
JoserE McGHEE,
Attorney-General.

909.

TRANSPORTATION OF PUPILS—WHEN COUNTY BOARD OF EDUCA-
TION MAY ACT—BOARD OF EDUCATION—MEMBER MAY RESIGN
AND BE APPOINTED TO FILL LONGER TERM—SCHOOL DISTRICT
TRANSFERRED TERRITORY MUST BE CONTIGUOUS TO OTHER
TERRITORY.

When a local board of education neglects or refuses to provide transportation
for pupils, as provided by law, the county board of education shall provide same
and charge the expense thereof to the local district.

When a local board acts in providing transportation, the county board has no
power to interfere with such act unless the local board grossly abuses the discre-
tion placed in it or acts fraudulently.

A and B are members of a local board of education. A’s term expires on the
day preceding the first Monday in January, 1918. B’s term expires on the cor-
responding day, 1920. B removes from the district and creates @ vacancy. Can A
resign and be appointed to fill the vacancy in B’s term? Yes.
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Where by annexations of territory a rural school district is divided into three
separate integral parts, must the county board of education transfer such territory
so that it is contiguous to the other territory of the district to which it belongs?
Ves.

CoLumsus, Omnro, January 5, 1918,

Hon. Jarep P. Huxiey, Prosecuting Attorney, Youngstown, Ohio.
DEear Smr:—Your request for my opinion reads as follows:

“(1) Section 7731 of the school laws of Ohio state “When local
boards of education neglect or refuse to provide transportation for pupils,
the county board of education shall provide such transportation and” the
cost thereof shall be charged against the local school district.

Suppose a local board of education maps the transportation route so
that forty-five children fall to one transportation conveyance and when
they cannot be all placed in one wagon, a trailer is attached to the wagon
and a complaint is filed with the county board of education stating that
such transportation is unsafe and, therefore, petition the county board to
provide adequate transportation. Can the county board of education, ac-
cording to the provisions of section 7731, provide the transportation peti-
tioned for?

(2) Mr. A, and Mr. B. are members of a local board of educa-
tion. Mr. A’s term expires January 1, 1918, and Mr. B.’s January 1, 1920.
Mr. A. is a candidate for re-election in November, 1917, but is defeated.
Mr. B. is about to remove from the school district, thereby creating a
vacancy. Mr. A. at once tenders his resignation. Can the present board
of education reappoint Mr. A. to fill the vacancy of Mr. B. when it shall
have been created?

(3) Section 4685 reads: ‘The territory included within the boundaries
of a city, village or rural school district, shall be contiguous except where
an island or islands form an integral part of the district.’

Tn making a map showing all of the school districts of the county school
district, the county board of education discovers that in a township rural
schoo! district, through annexation within the civil township, the terri-
tory of this township rural school district now stands in three integral
pieces; that is, is not contiguous. Is it mandatory that the county board of
education proceed to transfer territory until the territory in question shall
be a part of a district with contiguous territory?”

You ask three separate and distinct questions and I shall take them up in the
order in which they are asked and numbered in your letter.

Referring to question No. 1: .

Section 7731 G. C,, as amended in 107 O. L., 625, reads as follows:

“In all rural and village school districts where pupils live more than
two miles from the nearest school the board of education shall provide
transportation for such pupils to and from such school, the transportation
for pupils living less than two miles from the school house by the nearest
practicable route for travel accessible to such pupils shall be optional with
the board of education. When transportation of pupils is provided the
conveyance must pass within one-half mile of the residence of such pupils
or the private entrance thereto. When local boards of education neglect
or refuse to provide transportation for pupils, the county boord of educa-



14 OPINIONS

ton shall provide such transportation and the cost thereof shall be charged
against the local school district. When the county board of education cer-
tifies to the county auditor the amount paid for such transportation the
county auditor shall transfer such amount from the funds due the said
board of education to the county board of education fund.”

The above section of the General Code places the duty of providing transpor-
tation, that is, of providing the means of transportation, in the rural and village
boards of education. It is a duty therefore that the boards in the first in-
stance have a right to exercise and cannot be interfered with unless in the exercise
of such right or duty the board grossly abuses the discretion placed in it or acts
in a fraudulent manner.

Where authority is placed in a local board of education to perform certain
functions, the said local boards cannot be interfered with unless there is a gross
abuse of discretion in the performance of said functions.

Youmans vs. Board of Education, 13 C. C, 207;
Board of Education vs. Minor, 23 O. S., 211;
State vs. McCann, 21 O. S., 205;

State vs. Board of Education, 76 O. S., 297.

A provision very similar to the one contained in the above quoted section
(7731) was contained in section 7610 G. C. prior to the amendment of said section
on the twenty-first day of March, 1917. In said last mentioned section it was pro-
vided that if the board of education in any district failed in any year to estimate
and certify the levy for a contingent fund or if the amount so certified was
deemed insufficient for school purposes, or if such board failed to provide sufficient
school privileges for all the youth of school age in the district, or failed to pro-
vide for the continuance of any school for at least thirty-two weeks in the year,
and numerous things therein referred to, then the county commissioners of the
county to which such district belonged, upon being advised and satisfied thereof,
was authorized to do and perform any and all of such duties and acts “in as full
a manner as the board of education is by this title authorized to do and perform
the same.”

In Board of Education vs. Commissioners, 10 O. N. P, n. s, 505, in which
case the provisions of said section 7610 were under consideration, the court on page
507 says:

“The school electors of each school district elect a board of educa-
tion for their district schools; into the hands of this board of education the
law of our state commits, in general, all the powers granted respecting the
maintenance of schools in such district; such as the determination of the
number of school houses necessary, the selection and purchase of sites, the
building and equipment of school houses, the assignment of pupils thereto,
the rules and regulations governing the conduct of pupils, the course of
study, text-books and grading, the hiring and payment of teachers and
other instructors, and the raising of money by taxation to meet proper
and legal expenditures; these powers are broadly vested in the local board,
who, in the judgment of the law are best qualified by residence, interests
and local knowledge, to exercise them carefully, wisely and with discrimina-
tion, to the best interest of the school children of the district, which is
the ultimate aim and just purpose of all school legislation.

As a rule courts will not interfere with board of education in the exer-
cise of these functions. * * *
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It will be noted that some of these powers committed to the county
commissioners after default on the part of the board of education, such
as certifying the levy, hiring and paying teachers, etc., are ministerial merely
in their nature, and that some of them are judicial. As to the ministerial
acts, the law is simple; if the local board of education fails to perform
them the county commissioners step in, upon being advised and satisfied
of such default, and perform them in the place and stead of the local
boards.

As to the exercise of judicial powers, the case is different. The county
commissioners in such cases cannot interfere merely by reason of a differ-
ence of opinion; they certainly have no higher powers than the courts have;
that is, they can only interfere and assume the functions of the local
board, when that board has acted, or declined to act, in such a way as to
show a gross abuse of discretion.”

In Board of Education vs. Shaul, et al,, 4 O. N. P, n. s., 433, the court held:

“Where a township board of education voluntarily or willfully fails to
perform any of its ministerial duties, the county commissioners may step in
and perform such duties as authoritatively and in the same manner as
though it was a board of education which was acting.

But with reference to the judicial duties of a township board, such as
the suspending at its discretion of the schools 1n certain subdistricts, or the
abolishing of the subdistricts and the providing in either instance for the
conveyance of the pupils to other public schools or to one or more cen-
traliced schools, the county commiissioners are without authority to inter-
fere or to reverse orders made by the township board in that behalf; and
the fact that the action of the township board was contrary 1o the will of

the people and against their protest does not change the rights of the
board in that regard.”

A ministerial act “is one which a person performs in a given state of facts, in
a prescribed manner, in obedience to the mandate of legal authority, without re-
gard to or the exercise of his own judgment upon the propriety of the act being
done.” Nash vs. State, 66 O. S, 558.

Judicial acts involve the investigation and determination of a state of facts,
an act of choice or discretion or judgment as to the propriety of actions to be
taken in reference to the facts thus ascertained. Board vs. Commissioners, 10 O.
N. P, 510.

So that in your case the county board of education could exercise no greater
powers under the provisions of section 7731 G. C. than could the county commis-
sioners under the provisions of section 7610 G. C., and when the local board of
education exercised its discretion in reference to the transportation of pupils, that
discretion was in the nature of a judicial act and could not be interfered with
unless there was a gross abuse thereof or unless the local board acted fraudulently.

Our courts have recently spoken on the matter of discretion when exercised
by boards of education. In the case of Cline v. Martin, 24 O. C. C, n. s, 81, one
of the questions under consideration was whether or not a county board of educa-
tion had abused its discretion in transferring territory from one rural district to
another. On page 85 of said report the court says:

“The statute nowhere limits the authority of the county board in this
matter, and there is nothiag in the evidence submitted to the court that
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would indicate an abuse of authority on the part of the county board, and
we do not think that a court would be justified in imposing a limitation by
construction, or in any way interfering with the acts of such board in ar-
ranging the lines of the district and otherwise acting under said provisions
of the statute, in the absence of proof clearly establishing fraud or gross and
intentional abuse of discretion. And not finding in the present case, on the
part of the county board, any equitable grounds of fraud, or mistake, and
not finding its acts wrongful, fraudulent, collusive or arbitrary, we do not
feel that the board abused its discretion.”

Also on the same subject, in Johann vs. Board of Education, 26 O. C. C, n. s,
209, 212, the court say:

“The statutes investing county boards of education with the power to
change the boundary lines of school districts evince a legislative purpose
to repose a discretion in the judgment of such boards, and when such boards
act within the power conferred by statute, their judgment is only subject to
review by the courts, when it appears that they have acted fraudlently, or
that they have grossly abused the discretion vested in them.”

I must conclude, then, from all the above, that while the action of the local
board of education in the matter of the transportation may be one as to which honest
men might exercise a different judgment, yet it is in the nature of a judicial act
and the local board which has the authority to act, having acted in the matter the
county board can only act in case the act of the local board would be shown to be
fraudulent or to be clearly an abuse of discretion on its part. Accordingly, then,
I advise you, in answer to your first question, that the local board having acted,
the county board cannot act in the same matter except as provided above.

Coming now to your second question, in which you state that Mr. A. and Mr. B.
are members of a local board of education, that Mr. A’s term will expire on the
first Monday in January, 1918, and that the term of Mr. B. will expire on the first
Monday in January, 1920; that Mr. B. is about to remove from the school district
and thereby create a vacancy, and inquire whether or not Mr. A. may tender Lis
resignation and have the same accepted by the board and be elected to fill the va-
cancy made by the non-residence of Mr. B., I beg to advise there is nothing in the
statute to prohibit any such course in case the remaining members of the board of
education desire to so elect Mr. A. to the position made vacant by the non-residence
of Mr. B.

In your third question you inquire whether or not it is mandatory with the
county board of education, in the arrangement of the rural school districts, for the
territory of each district to be contiguous.

Section 4685 G. C. reads as follows:

“The territory included within the boundaries of a city, village or rural
school district shall be contiguous except where an island or islands form
an integral part of the district.”

The above language is very clear, and where in your case a township rural
school district has, through annexations of territory to various districts, been so
divided that the territory of the township rural school district is now in three in-
tegral pieces, it is mandatory upon the county board to transfer territory until the
territory of each district is contiguous. Very truly yours,

Joserr McGHEE,
Attorney-General,
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910.

TRANSPORTATION OF PUPILS—ELEMENTARY AND HIGH SCHOOL
PUPILS.

The provisions of section 7731 G. C., in reference to the transportation of
pupils apply only to elementary pupils and do not apply to the transporiation of
high school pupils.

Transportation for high school pupils is provided for in sections 7748 and
7749 G. C.

Corumeus, OHIo, January 5, 1918.

Hox. James P. Woop, Jr., Prosecuting Attorney, Athens, Ohio.
Dear Sir:—Your inquiry of November 10, 1917, reads as follows:

“I desire your opinion on the following: Scction 7731 provides in
part that:

‘In all rural and village school districts where pupils live more than
two miles from the nearest school the board of education shall provide
transportation for such pupils to and from such school.’

The question has arisen in several school districts in this county as to
whether or not the provisions of this section apply to high school pupils
as well as to elementary pupils. The section apparently makes no dis-
tinction between these two classes of pupils. Section 7749 provides for
the transportation of high school pupils when there has been a central-
ization of schools, but I cannot see that this section modifies the provi-
sions of section 7731,- which requires all pupils to be transported regard-
less of rank.”

Section 7731, as amended in 107 O. L., p. 625, reads in part as follows:

“In all rural and village school districts where pupils live more than
two miles from the nearest school, the board of education shall provide
transportation for such pupils to and from such school the transportation
for pupils living less than two miles from the school house by the nearest
practicable route for travel accessible to such pupils shall be optional with
the board of education. When transportation of pupils is provided the
conveyance must pass within one-half mile of the residence of such pupils
or the private entrance thereto. When local boards of education neglect
or refuse to provide transportation for pupils, the county board of educa-
tion shall provide such transportation and the cost thereof shall be charged
against the local school district. * * * *”

Said section makes provision for the transportation of pupils in all village and
rural school districts, and is the general section upon the subject of transportation
and applies to all schools except those for which provision is specially made in
other sections of the General Code.

Section 7730 G. C. provides in part (107 O. L., 638):

“The board of education of any rural or village school district may
suspend any or all schools in such village or rural school district. Upon
such suspension the board in such village school district may provide and
in such rural school district shall provide, for the conveyance of all pupils
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of legal school age, who reside in the territory of the suspended district,
to a public school in the rural or village district, or to a public school in
another district. * * * *7

This section provides for the transportation of pupils in districts where 2
part or all of the schools are suspended, and the pupils are assigned to another
school or schools of the district or to another school or schools of another district,
and it is the general provision of law with reference to the transportation of
pupils in suspended school districts.

Section 7733 G. C. provides:

“At its option the board of education in any village school district may
provide for the conveyance of the pupils of the district or any adjoining
district, to the school or schools of the district, the expense of conveyance
to be paid from the school funds of the district in which such pupils
reside. But such boards as so provide transportation, shall not be re-

quired to transport pupils living less than one mile from the school house
or houses.”

This section applies only to the transportation of pupils of a village school
district or of a district which adjoins a village school district and the transporta-
tion instead of being from the district to another district, or from schools which
are suspended, it applies to the transportation or conveyance of pupils “to the
school or schools of the district.”” That is, the board of education of a village
district may provide for the conveyance of the pupils of such village district, or,
under the provisions of said section may provide for the conveyance of the pupils
cf an adjoining district to the school or schools of such village district, and the
expense of such conveyance shall be paid from the school funds of the district in
which such pupils reside. Such board of education, however, could not provide for
the conveyance of pupils of an adjoining district at the expense of such adjoining
district, without an agreement with the board of education of such adjoinigg dis-
trict therefor. ’

Section 7748 G. C. refers to the transportation of high school pupils and reads:

“A board of education providing a third grade high school as defined
by law shall be required to pay the tuition of graduates from such school
residing in the district at any first grade high school for two years, or at
a second grade high school for one year. Should pupils residing in the
district prefer not to attend such third grade high school, the board of
education of such district shall be required to pay the tuition of such pupils
at any first grade high school for four years, or at any second grade high
school for three years and a first grade high school for one year. Such a
board providing a second grade high school as defined by law shall pay
the tuition of graduates residing in the district at any first grade high
school for one year; except that, a board maintaining a second or third
grade high school is not required to pay such tuition when the maximum
levy permitted by law for such district has been reached and all the funds
so raised are necessary for the support of the schools of such district.
No board of education is required to pay the tuition of any pupil for more
than four school years; except that it must pay the tuition of all successful
applicants, who have complied with the further provisions thereof, residing
more than four miles, by the most direct route of public travel, from the
high school provided by the board, when such applicants attend a nearer



ATTORNEY-GENERAL. 19

high school or in lieu of paying such tuition the board of education main-
taining a high school may pay for the transportation of the pupils living
more than four miles from the said high school, maintained by the said
board of education to said high school. Where more than one high school
is maintained, by agreement of the board and parent or guardian, pupils
may attend either and their transportation shall be so paid. A pupil living
in a village or city district who has completed the elementary school course
and whose legal residence has heen transferred to a rural district in this
state before he begins or completes a high school course, shall be entitled
to all the rights and privileges of a resident pupil of such district.”

That is, under the provisions of said section a board of education which
maintains a high school, shall pay the tuition of pupils of said district who reside
more than four miles from such high school, but if such board provides trans-
portation for such pupils to the high school maintained by the board, then the
board is exempted from the payment of any tuition at another high school for
such pupils who so reside more than the four miles from the high school main-
tained by the board.

Section 7749 G. C. provides:

“When the elementary schools of any rural school district in which
a high school is maintained, are centralized and transportation of pupils
is provided, all pupils resident of the rural school district who have com-
pleted the elementary school work shall be entitled to transportation to
the high school of such rural district, and the hoard of education thereof
shall be exempt from the payment of the tuition of such pupils in any
other high school for such a portion of four years as the course of study
in the high school maintained by the board of education includes.”

This section refers to the schools where centralization is had, and provides
that all pupils who are residents of the rural school district who have completed
the elementary work, shall be entitled to transportation to the high school of such
rural district, and that when the board of education provides such transportation,
it shall be exempt from the payment of such tuition of pupils at other high
schools for such portion of four years as the course of study in the high school
maintained by the board of education includes. That is, if it is a third grade high
school, it would be for a period of not less than two years, and if it be a second
grade, it would cover a period of not less than three years, and if it be a first
grade high school, it would cover the full period of four years, and a rural board
of education by furnishing transportation to its high school pupils in such central-
ized district, would entirely rclieve itself of the payment of tuition for its high
school pupils to other high schools in the state for such a portion of four years as
the course of study in the high school maintained by the board of education in-
cludes.

The above sections and the matters referred to by them severally indicate that
section 7731, which is the general section on transportation, refers only to the
pupils of the elementary schools in rural and village school districts. Special
provision having been made for the pupils of the districts where schools are
suspended and where the pupils are assigned to other schools, and where the
schools are centralized, and for high school pupils, can lead to no other con-
clusion, it seems to me, than that the said section 7731 applies only to the pupils
of elementary schools, and that the transportation of high school pupils being
provided for in certain cases will exclude the payment of transportation for high
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school pupils in all other cases. In other words, a board of education being a
body of limited jurisdiction, can do only those things which are authorized by
statute.

I therefore advise you that the provisions of section 7731 do not apply to the
transportation of high school pupils.

Very truly yours,
JoserH McGHEE,
Attorney-General.

911.

BOARD OF EDUCATION—LEGALITY OF CONTRACT BETWEEN MEM-
BER AND SAID BOARD, ENTERED INTO PRIOR TO TIME SAID
PERSON BECAME MEMBER OF SAID BOARD.

A member of a board of education cannot have an interest in a contract for
the transportation of pupils with the board of which he is such memler.

One who has a contract for transportation with a board of education relin-
quishes his interest in such contract when he qualifies and takes his place on such
board after being elected thereto.

Corumeus, OHio, January 5, 1918.

Hon. WaYNE STILWELL, Prosecuting Attorney, Millersburg, Ohio.
Dear Sir:—Your recent request for my opinion reads as follows:

“A man who received a contract for conveyance of pupils some
months ago was elected a member of the board at the recent election.
Can he serve as a member of the board and hold his contract or does
section 4757 G. C. apply?”

Several questions may naturally arise from the facts contained in your in-
quiry, the first being: May a member of a board of education have an interest
in a contract with the board of which he is such member?

Pertinent to the above is section 4757 G. C,, which reads in part as follows:

“No member of the board of education shall have directly or indi-
rectly any pecuniary interest in any contract of the board of which he is
a member, except as clerk or treasurer. * ¥ * ¥’

The above quoted language seems very plain and in effect provides that if a
person is a member of a board of education, he shall not have any pecuniary
interest, either directly or indirectly, in any contract with the board. In this case
the board of education has entered into a comtract with a certain person (whom
we shall designate as A.), in which contract A. agreed to transport the pupils of
the district to and from the school or schools therein, and while it is not men-
tioned in your inquiry, it is only fair to presume that there is a money consider-
ation to be paid to A. for said services. This gives A. a direct interest .in the
contract and such interest would, on account of the amount to be paid for such
services, be a pecuniary interest therein. The contract, of course, is an executory
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one. That part of it which has been performed or which can be performed be-
fore the first Monday in January, 1918, (which day is the beginning of the terms
of new members of the board), is not affected, and it is only to that part of the
contract which is covered by whatever services are necessary to be performed and
by whatever money is necessary to be paid after the said first Monday in Janu-
ary, 1918, that our attention will be directed.

Assuming for the time being that A. qualifies and takes his place upon the
board and that he continues to furnish the services of transportation, and for said
services presents his bill to the board for allowance and for an order upon the
treasurer, the question then is, can thé board act upon the bill, or, in other words,
can recovery of the amount so earned, after he is a member as aforesaid, be
had?

In placing a construction upon the above quoted language of said section,
and in a case in which a person was both a member of a board of education and
a member of a partnership which had a contract with the board, it was held in
Grant v. Brouse, et al,, 1 O. N, P,, 145, that:

“Section 2974 R. S. (4657 G. C.) expressly provides that ‘no member
of a board shall have any pecuniary interest, either direct or indirect, in
any contract of the board.’ The real question which arises is, are the
acts complained of prohibited by this statute. To us it appears plain that
the statutc was intended to and does embrace in its prohibition the alleged
transaction. ‘No member of a board shall have any pecuniary interest in
any contract of the board, seems so plain as not to need construction.
The fact that Cornelius A. Brouse was at this time a member of the firm
of C. A. Brouse & Company necessarily implies that he had a pecuniary
interest in the contract of sale made by the firm with the board, and being
so it was a contract the board was prohibited from making and therefore
one it had no right to make; nor did it have any right to allow the bill
of the firm or draw an order for its payment on the treasurer of the
board.”

In the above case contract was entered into between the board and the
partnership having a common member and the language of said section is given
direct application, and it is specifically dctermined that the board has no right to
draw an order for the payment of the bill of the firm.

The same construction would apply equally to our case, and even though the
services of transportation were rendered by A. while a member of the board, the
board would be powerless to draw an order for the payment for said services.

The case of Grant v. Brouse, supra, was cited with approval in State ex rel
v. Egry, 79 O. S, 400, 418, wherein the court uses the following language:

“In Commonwealth v. The Commissioners of Philadelphia County, 2
S. & R,, 195, Tilghman, C. J., in considering the effect of a statute upon
the right of the county commissioners to purchase chairs from a member
of their own board said: ‘The meaning of the law, where the words are
ambiguous, may be best known by considering the mischief which it was
intended to prevent. Now, it is certain that it is dangerous to permit a
body of men entrusted with the public money to purchase from themselves
the articles required for the public service, because men are generally
partial to themselves, and therefore, inclined to sell their own goods to the
best advantage, but being both buyers and sellers they could have the
game completely in their own hands. One would suppose, therefore, if
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words will bear it, that the sanner of contracts, either for the sale of
goods or employment in the public works, were intended to be pro-
hibited.”

If the above view is taken in a case in which the language of the statute is
ambiguous, it can be urged with much greater force when the language is so
clear, plain and explicit as is that which is contained in the statute under con-
sideration.

It seems clear, then, from the above, that a member of a board of education
cannot have an interest in a contract with the board of which he is such mem-
ber, and in this instance the member who has contracted with the board to fur-
nish transportation of pupils comes within the provisions of said statute.

The next question then that naturally arises is, if a person has contracted
with the board and the contract is not completed, can he become a member of the
board while the contract is in force.

It is within the province of the legislature to say what the qualifications of
the members of the boards of education shall be.

Cline v. Martin, 94 O. S,, 420;
Mills v. Board of Education, 54 O. S., 631; 9 O. C. C, 134.

The legislature may also say what acts shall stand as a disqualification for
membership on a board of education.

29 Cyc., 1380.

At no place in our statute is found language to the effect that a person who
has a contract with a board of education shall be by that act alone disqualified
from becoming a member of such board. What the statute does say is that no
member of a board of education shall have an interest in any contract. If, then,
a person who has a contract with a board of education is elected as a member
of such board, and after being so elected duly qualifies and takes his place upon
such board as a member thereof, he by that act causes a forfeiture and a relin-
quishment of all his rights under such contract. The contract becomes void and
no further rights thereunder can accrue to either the board of education or the
member who was formerly a party thereto.

It was held in Bellaire Goblet Co. v. The City of Findlay, et al, 5 O. C. C,
418, 429, and in a case where the same person was a gas trustee and also an
officer in a corporation which sold its product to the city that:

“Section 6969 of the Revised Statutes in effect provides that an offi-

cer elected or appointed to any office of trust or profit, shall not be inter-
terested in any contract for the purchase of any property under severe
penalty. .
“Section 7976 of the Revised Statutes provides that an officer or
member of the council of any municipal corporation, who is interested
directly or indirectly in the profits of any contract, etc.,, shall be fined or
imprisoned, or both.

“So that this dual relation existing as to Mr. Gorby, prevented him
from acting upon this so-called contract as a member of the board of
gas trustees. The records show he did not act. Yet the board consisted
of five members; each one of the members was entitled to be heard,
each one of the members was entitled to act, but on account of the per-
sonal interest of Mr. Gorby, he could not act, so that in fact five mem-
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bers constituted the board, and in law five members was a legal hoard,
but through the personal interest of Mr. Gorby the board, for the pur-
pose of acting upon this contract, was reduced to four, which was not a
legal board, and hence had no power to act.

“It is said by Thurman, Judge, in the case of Bloom v. Richards, 2
Ohio St. 395:

‘That the infliction of a penalty for the commission of an act is
equivalent to an express prohibition of such act, seems to be settled by a
great weight of authority.

“Also in the case of Doll v. The State, 45 Ohio St., 449, Williams,
Judge, says:

‘To permit those holding offices of trust or profit to become inter-
ested in contracts for the purchase of the property for the use of the
state, county or municipality, of which they are officers, might encourage
favoritism and fraudulent combinations and practices not easily detected,
and thus make such officers charged with the duty of protecting those
whose interests are confided to them, instruments of harm. The surest
means of preventing this was to prohibit all such contracts””

In our case, however, the statute expressly prohibits the act, and therefore any
attempt on the part of the board of cducation and a member to enter intv a con-
tract would be invalid. In this instance the great weight of authority is not only
followed, but the language of the statute itself wherein the prohibition is contained.
If, then, there is no way to prevent the person who has a contract with the board
from becoming a member of the board, and if the contract with the board would
be an invalid one, then a person who has such contract and does so become a
member of the board necessarily invalidates and makes void the contract to
which he was a party prior to his hecoming a member of the board.

In Pickett v. School District No. 1, etc,, 25 Wisc., 551, it is held:

“It is a violation of the trust for several persons, holding together a
fiduciary relation to others, to contract with one of their own number in
matters relating to such trust. Paine, J., says:

‘The general principle upon which this proposition must rest is, that
no man can faithfully serve two masters whose interests are in conflict,
and as man usually and naturally prefer their own interests to those of
others, where one attempts to act in a fiduciary capacity for another, the
law will not allow him, while so acting, to deal with himself in his in
dividual capacity.””

In Cumberland Coal Co. v. Sherman, 30 Barb., 553, Davies, J., uses the fol-
lowing language:

“Neither are the duties or obligations of a director or trustee altered
from the circumstances that he is one of a number of directors or trus-
tees, and that this circumstance diminishes his responsibility, or relieves
him from any incapacity to deal with the property of his cestui que trust.
The same principles apply to him as one of a number, as if he was act-
ing as a sole trustee. * * * * *x x

“In the language of the plaintiff's counsel, it is justly said: ‘Whether
it be a director dealing with the board of which he is a member, or a
trustee dealing with his co-trustees and himself, the real party in inter-
est, the principal, is absent; the watchful and effective self-interest of the
director or trustee seeking a hargain, is not counteracted by the equally
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watchful and effective self-interest of the other party, who is there only
by his representatives, and the wise policy of the law treats all such cases
as that of a trustee dealing with himself.’”

In the case of People v. The Township Board of Overyssel, 11 Mich, 222,
Manning, J., said:

“All public officers are agents and their official powers are fiduciary.
They are entrusted with public functions for the good of the public—to
protect, advance and promote its interests and not their own; and a greater
necessity exists than in private life to remove from them every induce-
ment to abuse the trust reposed in them, as the temptations to which they
are sometimes exposed are stronger and the risk of detection and exposure
is less.”

In Waymire et al. v. Powell, et al, 105 Ind., 328, the first syllabus of the case
reads:

“A board of county commissioners can make no contract of any kind
with one of its members and no legal allowance can be made by such
board to a county commissioner for services voluntarily rendered or things
voluntarily furnished the county by him.”

Mitchell, J., page 352, says:

“Upon every claim that is presented for allowance the county is en-
titled to the unbiased judgment of its board of commissioners. The law
does not yet recognize it as a fact that members of boards of commis-

sioners, or of any other tribunal, can sit as judges in their own cases.
* % % ¥

It seems clear to me, from the above and many other authorities examined,
that no order can be drawn by the board in favor of one of its members for any
services which such member would perform, and especially in the face of a statute
which specifically prohibits the board from entering into any contract with a mem-
ber thereof.

Answering your question specifically, then, I advise you that a person who has
had a contract with the board of education for the transportation of pupils may
be elected to and may become a member of a board of education, but from the
time he becomes such member he cannot further carry out the conditions of his
contract, for a member of a board of education shall not have, directly or in-
directly any pecuniary interest in any contract of the board of which he is a
member, except as clerk or treasurer. Very truly yours,

Josrpr McGHEE,
Attorney-General.

912.

BOARD OF EDUCATION—WHICH MAINTAINS NO HIGH SCHOOL—
LIABILITY FOR TUITION OF PUPIL WHO ATTENDS IN ANOTHER
DISTRICT.

A board of education which maintains no high school is liable for tuition of
a high school pupil who attends high school in a district other than in the district
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of the residence of such pupil, due notice in writing being given to the clerk of
the board of education wherein such pupil resides of the name of the school to be
attended and the day the attendance is to begin, even if such pupil at the same
time attends the normal department of such high school in addition to the regular
high school attendance.
Corumsys, OmI0, January 5, 1918.

Hox. Jaymes W. Darvy, Prosecuting Attorney, McArthur, Ohio.

Dear Sir:—Your request for my opinion covers the following statement of
facts:

“Miss W. E, a Boxwell-Patterson graduate from the eighth grade of
Huntington township, Gallia county, Ohio, came to Wilkesville county nor-
mal school, located at Wilkesville, Vinton county, Ohio, during the term
of 1915-16.

“Mr. L., a high school inspector, visited the county normal school and
found that Miss W. E. had only onc year of high school work completed.
He therefore directed her to take half high school work and half normal
work so that she could complete her high school work. This she did for
the full eight months of school and received her high school credit for
the same. We asked the Huntington township school board to pay her
high school tuition, but they have refused to do so on the ground that
she was a normal student. The Huntington township school board main-
tains no high school of any kind. The Wilkesville board asks that the
Huntington board pay the above named tuition on the ground that she,
Miss E., was a regular high school student, taking up a certain amount of
the high school teacher’s time and denying that time so taken up to the
Wilkesville scholars. * * * *”

“The question is, can the Wilkesville board of education recover the
tuition from the Huntington township board or can it only recover a
part?”

Upon my request for additional facts you state that the Huntington township
rural school district board of education has entered into no contract with the board
of education of the same or an adjoining township for the education of its high
school pupils and that the Huntington township rural school district board of
education has not paid high school tuition for Miss W. E. for four school years,
and that due notice in writing was given to the clerk of the board of education of
the Huntington township rural school district that Miss W. E. would attend the
Wilkesville high school and the date the attendance was to begin and that the
said board of education paid the tuition at said high school for the first half of
the school year, and it is only as to the payment for said second half that any
question is raised.

Your question involves a consideration of those sections of the General Code
which refer to county normal schools and those which refer to the payment of
tuition of high school pupils.

Section 7654-1 of the General Code provides :

“Boards of education which maintain first grade high schools in vil-
lage or rural districts may establish normal departments in such schools
for the training of teachers for village and rural schools. Not more than
three such normal schools shall be established in any one county school
district, and not more than one such department shall be maintained in
any village or rural district. At least one such school in each county
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shall be located in a rural district or in a village with less than 1,500
population, and not more than one such school in each county shall be
located in a village having a population of 1,500 or more. Schools desiring
such a department shall make application therefor to the superintendent
of public instruction and a copy of such application shall be filed with the
county superintendent. The superintendent of public instruction shall
examine all applications and shall designate such schools as may establish
such departments.” .

It is a condition precedent, therefore, that the board of education which de-
sires to establish a normal department in the schools of its district shall maintain
a first grade high school and that the normal department is operated as a depart-
ment of such first grade high school for the training of teachers for village and
rural schools.

Section 7654-2 G. C. provides:

“Each high school normal department shall offer at least a one-year
course for the training of teachers. The entrance requirements of such
departments shall be fixed by the superintendent of public instruction.
Such departments may offer short courses during the school year, but
shall not offer summer courses unless practice departments are main-
tained during such courses.”

Section 7654-5 G. C. provides:

“The board of education in any village or rural school district which
maintains a normal training department approved by the superintendent
of public instruction shall receive from the state the cost of maintaining
such department in a sum not to exceed one thousand dollars per annum
for each school so maintained. Such amount shall be allowed by the auditor
of state upon the approval of the superintendent of public instruction * * *.

So that, where the board of education does maintain such normal training de-
partment in connection with and as a part of a first grade high school, the cost of
so maintaining such department shall be paid by the state, provided such cost does
not exceed the sum of one thousand dollars per annum. Nothing is said in any
of the aforesaid sections with reference to the payment of tuition and none can
be charged and collected in such normal training department. Therefore whatever
tuition may be charged, if any is charged, must be in connection with the high
school work outside of the normal training department, and it is then as to that
part of your inquiry that my attention shall now be directed.

Tuition of pupils who are eligible to attend high schools is provided for by
section 7747 et seq., of the General Code. Section 7747 G. C., as amended in 107
0. L., 621, reads:

“The tuition of pupils who are eligible for admission to high school and
who reside in village or rural districts, in which no high school is main-
tained, shall be paid by the board of education of the school district in
which they have legal school residence, such tuition to be computed by
the month. An attendance any part of the month shall create a liability for
the entire month. No more shall be charged per capita than the amount
ascertained by dividing the total expenses of conducting the high school of
the district attended, which may include charges not exceeding five per
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cent per annum and depreciation charges not exceeding five per cent per
annum, based upon the actual value of all property used in conducting
said high school by the average monthly enrollment in the high school of
the district. The district superintendent shall certify to the county super-
intendent each year the names of all pupils in his supervision district who
have completed the elementary school work, and are eligible for admis-
sion to high school. The county superintendent shall thereupon issue to
each pupil so certified a certificate of promotion which shall entitle the
holder to admission to any high school. Such certificate shall be fur-
nished by the s'uperintendent of public instruction.”

This section gives the authority generally for the collection of high school
tuition by one board of education from another board of education which main-
tains or provides no high school. But before the last mentioned board, that is the
board of education of the residence of such pupil, can be charged such tuition, a
notice in writing must be given to the clerk of the hoard of education in which
the pupil resides, in which notice the name of the school to be attended and the
date of attendance is to begin shall be stated, and the notice shall be filed not less
than five days previous to the beginning of attendance. Said provision is found
in section 7750 G. C., which provides in part as follows:

“* * * Tp case no such agreement is entered into, the school to be
attended can be selected by the pupil holding a diploma, if due notice in
writing is given to the clerk of the board of education of the name of the
school to be attended and the date the attendance is to begin such notice
to be filed not less than five days previous to the beginning of attendance.”

You state that such due notice in writing was given to the clerk of the board
of education of the Huntington township rural school district that said Miss W. E.
would attend the Wilkesville high school and that the first half of her tuition at
such school was paid, but refusal is made as to the last half year on the ground that
said student was enrolled in the normal department of said high school at the same
time she was taking her high school work. I know of nothing in thc statutcs that
relates to the payment of tuition for high school pupils which compels any high
school student to take any particular class or amount of work at a high school in
order that the tuition of such pupil may be collected from the hoard of education
of the district in which such pupil resides when such board of education of the
residence of such pupil maintains no high school.

It is provided in section 7748 G. C. that no board of education is required to
pay the tuition of any pupil for more than four school years and that if the board
of education maintains a third grade high school it shall only be required to pay the
tuition of graduates from such school at a first grade high school for two years,
or at a second grade high school for one year, except that where pupils which re-
side in the district prefer not to attend a third grade high school, then the board
shall pay the tuition at a first grade high school for four years, or a second grade
high school for three years and ‘a first grade high school for one year. But there
is nothing in any of said sections which prevents a pupil from attending a first
grade high school for any number of years over four. The only condition is that
the board shall not be required to pay the tuition for more than four years. Mani-
festly, then, if in your case Miss W. E., who was entitled to attend the high school,
could take whatever work she desired or was capable of taking in said high school,
and the board of education maintaining such high school was entitled to tuition on
account of the attendance of such pupil, the fact that she took work in the normal
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department, in addition to the high school work, is no bar to the claim for tuition
because you state as a fact in your letter that she received her high school credit
for the full eight months’ work taken by her in the high school. That said pupil
was also a student in the normal department made her no less a student in at-
tendance at the regular high school outside of such normal department. She at-
tended the classes in such high school. She received instruction at said high school
and she procured her full year’s credit just the same as though she had not been
in attendance at the normal department. Now the board of education of the dis-
trict of her residence could justify its action in paying one-half of the year’s tuition
and then refuse to pay the other half is not explained.

I can come to but one conclusion and that is that the Wilkesville board of
education is entitled to recover for the tuition of Miss W. E. from the board of
education of the district of her residence for the last half of said school year.

Very truly yours,
JosepH McGHEE,
Attorney-General.

913.

LIABILITY OF OFFICER OF MUNICIPAL WATERWORKS—FOR FUR-
NISHING WATER TO PERSONS AND INSTITUTIONS WITHOUT
CHARGE AND WITHOUT AUTHORITY OF LAW.

Where departments, institutions or individuals receive water from a municipal
waterworks without charge and without authority of law, the officer responsible for
the management of such waterworks may be held civilly liable for water so fur-
nished, and a reasonably accurate estimate of the water so furnished, based upon
the circumstances of each particular case, may be the basis of recovery.

Corumeus, OHIo, January 5, 1918.

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
GENTLEMEN :—Under recent date, you submit the following question for answer:

“Our examiners of public utilities have ascertained for a long time
past that much water is furnished free by the waterworks departments of
various cities in addition to such water as may be furnished free under the
provisions of section 3963 G. C. As such water is furnished without any
method of measurement, the financial value could not be ascertained and
would be most difficult to estimate in numerous cases. In fact, it could not
be safely estimated. We have criticised this for a long time, and while we
have made correction in certain instances, we have been unable to cause
correction in others.

Question: Can departments, institutions or individuals receiving such
water without authority of law, or the officer responsible for the conduct of
the waterworks, or both, be held financially responsible for such free water
on an estimate which might be made but could not be definitely verified ?”

Your question involves a construction of the provisions of section 3963 General
Code. This section provides as follows:

“No charge shall be made by the director of public service in cities, or
by the board of trustees of public affairs in villages, for supplying water
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for extinguishing fires, cleaning fire apparatus, or for furnishing or sup-
plying connections with fire hydrants, and keeping them in repair for fire
department purposes, the cleaning of market houses, the use of any public
building belonging to the corporation, or any hospital, asylum, or other
charitable institutions, devoted to the relief of the poor, aged, infirm, or
destitute persons, or orphan or delinquent children, or for the use of public
school buildings; but, in any case where the said school building, or build-
ings, are situated within a village or cities, and the boundaries of the
school district include territory not within the boundaries of the village or
cities in which said building, or buildings, are located, then the directors
of such school district shall pay the village or cities for the water furnished
for said building or buildings.”

This section enumerates the purposes for which a city or village may furnish
water free of charge. The enumeration of these purposes excludes all others.
There is, therefore, an implied duty placed upon those in charge of a municipal
water plant to charge all other persons for water received by them.

This was the holding of Honorable U. G. Denman, attorney-general, in an
opinion to your department under date of May 16, 1910, and recorded in the at-
torney general’s report for 1910, at page 376. A like holding was made by Honorable
T. S. Hogan, attorney-general, in an opinion to Honorable Stanley K. Henshaw,
under date of June 26, 1912, and recorded in volume 2, page 1979, of the reports
of the attorney-general for the year 1912,

You state that in a number of instances officers have been furnishing water
free of charge to others than those mentioned in section 3963 General Code, and
you inquire as to the civil liability of those who receive water without charge and
of the officer who is guilty of furnishing such water free of charge without author-
ity of law.

Where persons or institutions receive service from a municipal corporation
free of charge, which under the statutes is to be paid for, such persons or institu-
tions would be required to pay the usual charge made to other persons for such
service. There is an implied contract to pay what such service is reasonably worth.

Under the provisions of section 4326 General Code, the director of public serv-
ice is given the management of the municipal waterworks. This section reads as
follows:

“The director of public service shall manage municipal water, lighting,
heating, power, garbage and other undertakings of the city, parks, baths,
playgrounds, market houses, cemeteries, crematories, sewage disposal plants
and farms, and shall make and preserve surveys, maps, plans, drawings and
estimates. He shall supervise the construction and have charge of the
maintenance of public buildings and other property of the corporation not
otherwise provided for in this title. He shall have the management of all
other matters provided by the council in connection with the public serv-
ice of the city.”

This section places upon the director of public service the duty of managing
the waterworks plant of the city and to collect for the service rendered, unless he
is apthorized by section 3963 General Code, to furnish water free of charge.

Therefore, if such officer furnishes water to persons or institutions without
charge, in violation of law, after attention is called thereto by your examiners, he
would also be civilly liable to the municipality for any and all losses incurred by
his official conduct.
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You state that it is not now possible to ascertain the exact amount of water
used by these individuals and institutions. Under such circumstances, it is per-
missible to make a reasonable estimate of the amount of water consumed. Such
estimate must be based upon such facts as might be reasonably ascertained; for
example, the size of the pipe supplying such water, the length of time the water
is used and the continuous or intermittent use of the water, or any other circum-
stance that would tend to show the amount of water consumed.

If the municipality has a flat rate for charges to consumers who have no meters,
such flat rate would apply. If there is no flat rate, then a reasonmably accurate
estimate of the amount of water used would be sufficient upon which to base a re-
covery.

Very truly yours,
JoserE MCcGHEE,
Attorney-General.

914.

STREET IMPROVEMENT—COUNCIL CANNOT PROVIDE FOR BOND
ISSUE FOR CITY’S SHARE OF COST OF BOND ISSUE IN ANTICI-
PATION OF SPECIAL ASSESSMENT FOR PROPERTY OWNERY
SHARE.

It would be illegal for a city council to provide in one ordinance for an issuc
of bonds for the city’s portion of the cost and expense of a street improvement
and for an issue of bonds in anticipation of special assessments for the property
owners’ share, since there should be separate and distinct ordinances or legisla-
tion for each particular issue.

Corumeus, OHIo, January 5, 1918.

Bureau of Inspection and Supervision of Public Offlces, Columbus, Ohio.
GENTLEMEN :(—You submit for my opinion the following request:

“The city’s portion of a special assessment improvement is a general
bonded debt, when covered by bond issue, the property owners’ portion, of
course, being assessment bonded debt. The records of the sinking fund
to be consistent would have to treat the general portion separate and dis-
tinct from the assessment portion.

QUESTION: Is it legal for the officers of a municipality to com-
bine the city’s portion and the property owners’ portion into one, and issue
bond or bonds covering both; in other words, a combined bond issue?”

Section 3821 G. C. provides:

“A municipality may issue and sell bonds as other bonds are sold to
pay the corporation’s part of any such improvement, and may levy taxes
in addition to all other taxes authorized by law to pay such bonds and
the interest thereon.”

Section 3939 G. C., as amended 107 Ohio Laws, 553, reads, in part:

“When it deems it necessary, the council of a municipal corporation,
by an affirmative vote of not less than two-thirds of the members elected
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or appointed thercto, by ordinance, may issue and sell honds in such
amounts and denominations, for such period of time, and at such rate of
interest, not exceeding six per cent. per annum, as said council may deter-
mine and in the manner provided by law, for any of the following specific
purposes:

* x %k

22. For resurfacing, repairing or improving any existing street or
streets as well as other public highways.

23. For opening, widening and extending any street or public highway.

24, For purchasing or condemning any land necessary for street or
highway purposes, and for improving it or paying any portion of the cost
of such improvement.

* % ok 4»

A city may provide under either of the foregoing sections for its share of
the cost of a particular street improvement.

Heffner v. City of Toledo, 75 O. S. 413.

Section 3914 G. C. provides for the issuing of bonds for the property owners’
share in anticipation of special assessments, and reads as follows:

“Municipal corporations may issue bonds in anticipation of special as-
sessments. Such bonds may be in sufficient amount to pay the estimated
cost and expense of the improvement for which the assessments are
levied. In the issuance and sale of such bonds the municipality shall be
governed by all restrictions and limitations with respect to the issuance
and sale of other bonds, and the assessments as paid shall be applied to
the liquidation of such bonds.”

It is also provided in said scction 3914 that the assessments as paid shall bhe
applied to the liguidation of such bonds.
Section 3892 G. C. reads:

“When any special assessment is made, has been confirmed by coun-
cil, and bonds, notes or certificates of indebtedness of the corporation are
issued in anticipation of the collection thereof, the clerk of the council, on
or before the second Monday in September, each year, shall certify such
assessment to the county auditor, stating the amounts and the time of pay-
ment. The county auditor shall place the assessment upon the tax list in
accordance therewith and the county treasurer shall collect it in the same
manner as other taxes are collected, and when collected pay such assess-
ment to the treasurer of the corporation, to be by him applied to the pay-
ment of such bonds, notes or certificates of indebtedness and interest
thereon, and for no other purpose. For the purpose of enforcing such col-
lection, the county treasurer shall have the same power and authority as
allowed by law for the collection of state and county taxes.”

The latter section provides for the collection of special assessments in anticipa-
tion of which bonds, notes or certificates of indebtedness have been issued, and re-
quires that said assessments when collected shall be paid to the treasurer of the
corporation and applied by him to the payment of such bonds, notes or certificates
of indebtedness and interest thereon, and for no other purpose.
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Section 3949 G. C. provides:

“The ‘net indebtedness’ prescribed in sections three and ten (G. C.
sections 3941 and 3948) of this act shall be the difference between the par
value of the outstanding and unpaid bonds and the amount held in the sink-
ing fund for their redemption. In ascertaining the limitations of one per
cent, four per cent and eight per cent herein prescribed, the following
bonds shall not be considered :

a. Bonds issued prior to April 29, 1902,

b. Bonds issued to refund, extend the time of payment of, or in ex-
change for, bonds representing an indebtedness created or incurred prior
to April 29, 1902.

c. Bonds issued in anticipation of the collection of special assessments,
either in original or refunded form.

d. Bonds issued for the payment of obligations arising through emer-
gencies caused by epidemics, floods or other forces of nature.

e. Bonds issued to meet deficiencies in the revenues, as provided for in
section 3931 of the General Code.

f. Bonds issued for the purpose of purchasing, constructing, improving
and extending waterworks when the income from such waterworks is suf-
ficient to cover the cost of all operating expenses, interest charges and to
pass a sufficient amount to a sinking fund to retire such bonds when they
become due.”

It might be well to state that while the above quoted section has not been ex-
pressly amended, the limitations of one per cent, four per cent and eight per cent
have been changed by the operation of other sections. Under the provisions of
section 3940 G. C., as amended 107 O. L. 578, the one per cent limitation was changed
to one-half per cent, and under the provisions of section 3952 G. C. on and after
October 1, 1911, the four per cent limitation was reduced to two and one-half per
cent and the eight per cent limitation to five per cent,

It is obvious from the provisions of said last quoted section that bonds issued
in anticipation of the collection of special assessments, either in original or refunded
form, are placed in a different classification from other bonds in considering what
is meant by the “net indebtedness” of a municipality.

From all the foregoing sections from which quotations have been made and to
which reference has been had heretofore it is gathered that the legislature has pro-
vided one scheme for bonds that are issued to provide funds for the city’s share of
a street improvement on the assessment plan, and a different one for bonds that
are issued in anticipation of special assessments for the property owners’ share. In
view of this fact it would seem to follow that the legislature intended that there
should be a separate proceeding in respect to the issue of each particular kind of
bonds. If such had not been the intention of the legislature it would have been
unnecessary for it to enact all of the separate and distinct provisions for each par-
ticular kind of bonds.

Our supreme court in the case of Gas and Water Co. v. City of Elyria, 57 O. S.,
374, had occasion to consider the question of the right of the city council to provide
in one piece of legislation or proceeding for the issue of bonds for the purchase of
waterworks and the erection of a new waterworks. Branch 4 of the syllabus reads
as follows:

“The purchase of waterworks, and the erection of new ones, are distinct
measures, requiring different proceedings; and a resolution of council which
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combines both as one, and provides for the submission, in that form, of the
question of the issue and sale of the bonds of the municipality for both
purposes combined, is unauthorized, and ineffectual for either purpose; nor
can it be made effectual for either, by the elimination of the other in the
proceedings subsequent to the resolution. It is the policy of the statute that
each measure for which it is proposed to issue and sell the bonds of the
corporation shall stand on its own merits, unaided by combination with
others, and that it be voted upon as an independent measure, by the coun-
cil and electors, uninfluenced by such combination.”

In view of all the foregoing, then, I advise you that it is my opinion that it
would be illegal for a city council to provide in one ordinance for an issue of
bonds for the city’s portion of the cost and expense of a street improvement and
for an issue of bonds in anticipation of special assessments for the property owners’
share, since there should be separate and distinct ordinances or legislation for each
particular issue.

Very truly yours,
Josepr MCcGHEE,
Attorney-General,

915.

CORPORATIONS—MAY INCREASE PREFERRED STOCK WITHOUT
AMENDING ARTICLES OF INCORPORATION—CHANGES IN PREF-
ERENCES, RESTRICTIONS, ETC.,, MUST BE EFFECTED BY AMEND-
MENT OF ARTICLES OF INCORPORATION.

Though a corporation in this state may increase its preferred stock without
amending its articles of incorporation, such increased preferred stock will carry the
same dividend rate and be entitled to the same preferences and be subject to the
same restrictions, designations, etc., applicable to the preferred stock originally pro-
vided for in the articles of incorporation, and that any change in the dividend rate
of such increased preferred stock or in the preferences, restrictions, designations,
etc., to which the same is entitled or subject must be effected by amendment of the
articles of incorporation by proceedings to amend such articles in the manner pro-
vided in section 8719 General Code.

Corumsus, Onio, January 5, 1918,

Hox~, WiLLiam D. FurtoN, Secretary of State, Columbus, Ohdo.

DEeAr Sir:—This department is in receipt of a communication from you under
date of December 13, 1917, in which you say:

“I desire an opinion from your department whether this department
may receive and file an increase of capital stock without an amend-
ment to the articles of a corporation, increasing the preferred stock which
is already provided for in the articles of incorporation; the new increase,
however, having a different yearly dividend and different designations,
preferences, restrictions, etc., from the preferred stock previously pro-
vided for in the articles.”

2—Vol. T—A. G.
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I am advised by a representative of your department that the corporation in
question is one that has been organized for some time and that by its articles of
incorporation it has both common and preferred stock, and it appears that the cor-
poration desires to increase the amount of its authorized preferred stock, such new
issue of preferred stock to carry a different dividend rate and otherwise to be en-
titled to different preferences and to be subject to different restrictions, designa-
tions, etc., from those applying to its present authorized issue of preferred stock.

The dividend rate, preferences, restrictions, designations, etc., applicable to the
present preferred stock of said company as stated in its articles of incorporation
are such as are authorized by the provisions of sections 8668 and 8669 General
Code, and before the amendment of the last named section in 107 O. L. 411 these
sections read as follows:

“Sec. 8668. When the capital stock is to be both common and pre-
ferred, it may be provided in the articles of incorporation that the holders
of the preferred stock shall be entitled to yearly dividends of not more than
eight per cent, payable quarterly, half yearly, or yearly out of the surplus
profits of the company each year in preference to all other stockholders.
Such dividends also may be made cumulative.”

“8669. A corporation issuing both common and preferred stock may
create designations, preferences, and voting powers, or restrictions or qualifi-
cations thereof, in the certificate of incorporation, and if desired, preferred
stock may be made subject to redemption at not less than par, at a fixed
time and price, to be expressed in the stock certificates thereof.”

The matter of increase of the authorized capital stock of corporations in this
state is now provided for by section 8698 General Code as amended 107 O. L. 414.
Applicable to the question at hand this section provides, in part, as follows:

“Sec. 8698, * * *

After the organization of the corporation, if its authorized common
stock is fully subscribed for and an installment of ten per cent on each
share of stock has been paid thereon, the common stock may be increased
by a vote of the holders of a majority of all its stock, at a stockholder’s
meeting called by a majority of its directors, at least thirty days’ notice of
the time, place and object of which has been given by publication in some
newspaper of general circulation and by letter addressed to each stockholder
whose place of residence is known. .

After the organization of the corporation, the authorized capital stock
may be increased at any time by issuing preferred stock, within the limits
permitted by law, upon the written consent of three-fourths of all of its
stockholders, representing at least three-fourths of both its subscribed and
issued capital stock.

After the organization of the corporation, if its authorized common
stock is fully subscribed for and an installment of ten per cent on each
share of such stock has been paid thereon, the authorized capital stock
may also be increased by both common and preferred stock or common
only, at a meeting of the stockholders at which all are present in person or
by proxy and waive in writing notice of such meeting and also agree in
writing to such increase, naming the amount thereof and the proportion of
common and preferred stock when both are increased. In increasing the
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authorized capital stock at any time by both common and preferred, the
total authorized preferred stock of such corporation after such increase
shall not exceed the limits provided by law.

Whenever after organization a corporation increases its capital stock,
the president and secretary thereof shall file a certificate setting forth the
action taken and the amount of the increase, showing the proportion of
common and preferred stock when both are increased, with the secretary
of state, and no corporation shall issue or dispose of such increased stock
until such certificate is filed. If the original articles of incorporation do
not provide for preferred stock a certificate of increase providing for pre-
ferred stock shall not be filed unless accompanied by a certificate of amend-
ment to the articles of incorporation providing for the preferred stock,
which shall be filed and recorded in the manner provided by law.

For the purposes of this section restrictions or limitations on the
voting power of any of the authorized capital stock shall not apply; and
no increase of the authorized capital stock shall be made by increasing
the par value of the shares.”

The provisions above noted authorize an increase in either the common or pre-
ferred stock of a corporation, or of both, but there is nothing in said provisions
authorizing an incrcase in the preferred stock of a corporation which authorizes
any change whatever in the provisions of the articles of incorporation with respect
to the rate of dividend, preferences, restrictions, designations, etc., applicable to the
preferred stock of the corporation, and clearly any increase in the preferred stock
of the corporation by proceedings under the above quoted provisions of section
8698 G. C. would be entitled to the same dividend and preferences and be subject
to the same restrictions and other designations provided for in the articles of in-
corporation, and any changes that may be desired as to such increased preferred
stock with respect to the matter of dividends, preferences, restrictions, designa-
tions, etc., can be effected only by an amendment of the articles of incorporation.

“Where the method of dividing profits between preferred and ordinary
shareholders is fixed by the incorporation paper, no alteration therein can
be made (unless in the method, if any, provided by law for altering that
instrument) ; and this is true although the relative rights of shareholders
are not required by law to be determined by that instrument.”

Machen Modern Law of Corporations, Volume 1, Section 536.

In this connection it will be noted from the provisions of sections 8668, 8669 and
8698 of the General Code that in this state the relative rights of shareholders of
common and preferred stock, other than those prescribed by law, are required to
be determined, if at all, by the articles of incorporation.

Full power to effect the purposes of the corporation in question with respect
to its increased preferred stock is provided by section 8719 General Code, as
amended 107 O. L. 415. This section provides:

“Sec. 8719. A corporation organized under the general corporation
laws of the state may amend its articles of incorporation as follows:

* * * * * * * * * »

4. So as to increase or decrease the number of shares into which its
capital stock is divided; to provide for preferred stock, or dispense with
unissued preferred stock; to change unissued common stock to preferred
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stock, within the limits permitted by law; to change unissued preferred
stock to common stock; to add any or all of the provisions permitted by
sections 8668 and 8669 of the General Code, or to make new provisions of
such nature with respect to newly authorized preferred stock; or to amend
or eliminate such provisions as to unissued preferred stock; or to add to
the articles anything omitted from, or which lawfully might have been
provided for originally, or to take out of the articles any unnecessary pro-
visions or provisions which might lawfully have been omitted from them
originally. But the authorized capital stock of a corporation shall not be
increased or diminished by such amendment.”

Answering your question specifically, therefore, on a consideration of the
statutory provisions applicable thereto, I am of the opinion that though a corpora-
tion in this state may increase its preferred stock without amending its articles of
incorporation, such increased preferred stock will carry the same dividend rate and
be entitled to the same preferences and be subject to the same restrictions, desig-
nations, etc., applicable to the preferred stock originally provided for in the articles
of incorporation, and that any change in the dividend rate of such increased pre-
ferred stock or in the preferences, restrictions, designations, etc., to which the same
is entitled or subject must be effected by amendment of the articles of incorporation
by proceedings to amend such articles in the manner provided in section 8719 Gen-
eral Code.

Very truly yours,
JoserE McGHEE,
Attorney-General,

916.

PRIVATE EMPLOYMENT AGENCIES—CONTRACT IN VIOLATION OF
ACT REGULATING SAME.

The act regulating private employment agencies covers persons, firms or cor-
porations who agree to help others to find employment as teachers where a fee is
charged for such service.

A contract to furnish services to secure employment or help for the applicant,
which contract contains provisions for the furnishing of other services to be per-
formed for such applicant at o fee in excess of two dollars is in violation of the
provisions of the act regulating private employment agencies.

Corumsus, OHIo, January 5, 1918.

The Industrial Commission of Ohio, Columbus, Ohio.

GeENTLEMEN :(—Under recent date you submitted the following inquiry to this
department for answer:

“The commission desires your opinion as to whether a person, firm or
corporation that charges a fee to applicants for employment on a contract
enforcing the purchase of other business features at a price exceeding
$2.00, is entitled to a license to operate a private employment agency.”

There is submitted with your inquiry a brief by Messrs. Doud, Crawfis, Brad-
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ford and Dones, attorneys at law, on behalf of their clients covering the question
which you submit, and other questions in reference to an application for license
as an employment agency.

The brief of counsel and the circular and other printed matter have been care-
fully considered. Many questions are raised by the attorneys above named, which
you do not submit to this department.

The particular question submitted appears to arise from a contract to furnish
to teachers certain service. In this contract, a copy of which is submitted, the serv-
ice to be given or rendered is divided into seven classes as follows: Correspondence,
lectures, privileges, agency, compensation, purchase discounts and identification
card.

Your question arises under the classification of service termed “Agency.” This
is the fourth class of service and reads as follows:

“Assistance in finding a teaching position. Uniting the superintendents’
wants and the teachers’ desires in one common medium of service without
cost to the teacher.”

Under this paragraph the corporation or club as it is called agrees to aid per-
sons in finding positions as teachers. The entire service is rendered at a cost
greatly in cxcess of $2.00, and there is no provision for a person to contract for
any one branch of the service, but he must contract for the seven classes at the
fee fixed. .

A substitute clause is submitted wherein it is attempted to designate that a cer-
tain sum being less than $2.00 is to constitute the fee for the agency service, but
there is no provision therein which will permit any one to secure the agency service
at the fee fixed, independent of the other service to be contracted for. In other
words, the sum designated for the agency service is an arbitrary one which cannot
be taken advantage of by any one unless the entire fee for the seven classes of
service is paid. This fee is greatly in cxcess of the $2.00 specified in the act
regulating privatc employment ageucies.

Section 886 of the General Code reads as follows:

“No person, firm or corporation shall open, operate or maintain a pri-
vate employment agency for hire, or in which a fee is charged an applicant
for employment or an applicant for help, without obtaining a license from
the commissioner of labor statistics, and paying to him a fee according to
the population of the municipality as shown by the last preceding federal
census, viz:

In cities of 50,000 and upward__ <~ $100 N0
In cities of 16,000 to 50,000 <o oo e 75 00
In cittes of less than 16,000 - - oo 50 00
In villages oo e 25 00

The commissioner may refuse to issue or renew a license to an appli-
cant if, in his judgment, such applicant has violated the law relating to
private employment agencies, or is not of good moral character.”

This section covers all persons, firms or corporations which charge a fee to an
applicant for employment or an applicant for help.

In section 894 General Code the term “applicant for employment” is defined.
This section reads:

“The term ‘applicant for employment’ as used in the laws governing
private employment agencies shall mean any person seeking work of a moral
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character, and ‘applicant for help’ shall mean any person seeking help in
any legitimate enterprise. Nothing in such laws shall limit the meaning
of the term ‘work’ to manual labor, but it shall include professional serv-
ice and all other legitimate service. All moneys received from fees and
fines as provided by the laws governing private employment agencies, shall
be paid into the state treasury by the commissioner of labor statistics in the
manner provided by law.”

Although you do not submit the question it is contended in the brief of the
attorneys above named that this act does not apply to persons seeking positions for
others as teachers. This contention is not sound. The act clearly contemplates
that all persons who aid others in securing work, whether that work be of manual
labor or for professional service, shall be included within the terms of the act where
a fee is charged the applicant for such service.

It is clear therefore that the act will cover persons or corporations who agree
to help others to find employment as teachers.

Under the provisions of section 80 General Code, a limit is placed upon the
amount that may be charged to applicants seeking employment. This section reads
as follows:

“When a registration fee is charged for receiving or filing applications
for employment or help, it shall not exceed two dollars, for which a re-
ceipt shall be given containing the date, name of applicant, amount of fee
and character of employment or help desired. If the applicant does not
obtain a situation or employment through the agency within one month
after registration, and makes a demand therefor within thirty days after
the expiration of such period, the fee paid by him shall be returned to the
applicant by the person in charge of the employment agency.”

The fee herein fixed shall not exceed two dollars.
Section 893 General Code reads as follows:

“Except an employment agency of a charitable organization, a person,
firm or corporation furnishing or agreeing to furnish employment or help,
or displaying a sign or bulletin, or offering to furnish employment or
help through the medium of a circular, card or pamphlet, shall be deemed
a private agency, and subject to the laws governing such agencies.”

The copy of contract submitted is a printed form upon the back of which is
contained certain information which may be designated a circular or pamphlet
within the meaning of the above section.

It is my opinion that the contract submitted comes clearly within the provisions
of the act regulating private employment agencies.

This act was enacted for the purpose of alleviating certain evils which had
arisen in the business of seeking positions for others for hire. These statutes pro-
vide the manner in which private employment agencies may conduct their busi-
ness. A limitation is placed upon the charge that may be made for receiving or
filing applications for employment or help. Any provision of a contract by which
a larger fee would be secured for receiving or filing such applications would be in
violation of section 890 General Code.

In the present case other services are rendered for which a fee may be legally
made, but this fee is in excess of the two dollar limitation contained in the act
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now under consideration. There is no provision which specifies the amount that is
charged for the agency service, or that permits any person to secure the agency
service independent of the other services rendered.

To permit persons to combine service as an employment agency with other
services, at a fee in excess of two dollars, where the agency service could not be
secured independently at a fee of two dollars or less as limited by section 890 Gen-
eral Code, would lay down the bars and permit various subterfuges by which the
provisions regulating private employment agencies could easily be evaded. This
would tend to bring about the same conditions which existed prior to the enact-
ment of this act, which condition this act sought to remedy.

It is my opinion that a contract to furnish services to secure employment or
help for the applicant, which contract contains provisions for the furnishing of
other services to be performed for such applicant at a fee in excess of two dollars,
is in violation of the provisions of the act regulating private employment agencies,

You ask further whether or not a person, firm or corporation entering into
such a contract is entitled to a license to operate as a private employment agency.
Persons or firms entering into such contracts if granted a license could not con-
tinue their present form of contract. The service as an employment agent should
be independent of any other service unless the fee for all services rendered would
come within the limitation fixed by section 80 General Code.

Tt is within the discretion of your dcpartment to determine the persons who
shall be entitled to a license to operate a private employment agency. From the
conclusions above reached you can determine the right of the person in question
to secure such a license. Very truly yours,

JoserH MCGHEE,
Attorney-General.

917.

BOARD OF EDUCATION—EFFECT OF FAILURE TO ELECT MEMBER
FOR SHORT TERM IN JANUARY, 1913, UNDER JUNG-SMALL LAW
—IN CASE NO ELECTION IS HELD—OLD MEMBER HOLDS OVER—
WHEN PERSONS ARE CANDIDATES FOR RE-ELECTION BEFORE
EXPIRATION OF TERM—DOES NOT EFFECT PROPERLY ELECTED
CANDIDATES.

Where there is a failure to clect a member of a board of education for the
short term under the provisions of the Jung-Small school board law in 1913, no such
election can be had for such short term thereafier.

In case there is no election for a member of a board of education, the old mem-
ber will hold over for the full terin of four years.

Where the present members of a board of education, whose terms do not ex-
pire, are candidates for re-election, but who do not reccive sufficicnt votes to be
elected, the fact that they were such candidates can make no difference in the elec-
tion of those persons who were properly elected.

CoLuysurs, OHio, January 5, 1918.

Hox. OtHo W. KeNNEDY, Prosecuting Attorncy, Bucyrus, Ohio.
DEear Sir:—Your request for my opinion reads as follows:

“I desire your opinion on the matters hercinafter set forth, relative
to the board of education of the Galion city school district.
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“On August 25, 1913, the board of education adopted the following
resolution:
‘RESOLUTION

Reorganizing the board of education of the Galion city school district
so as to comply with the provisions and requirements of the General Code
of the state of Ohio.

Be it resolved by the board of education of the Galion city school dis-
trict, state of Ohio:

That in full compliance with the requirements of section 4698, both in-
clusive of the General Code of the state of Ohio, the board of education
of said Galion city school district be reorganized and composed as follows:
All members in office at the time this resolution takes effect shall serve
the unexpired terms for which they were respectively elected and until
their successors are elected and qualified. To fill the place of the three (3)
members of the board of education whose terms expire on the day pre-
ceding the first Monday in January, 1914, two (2) members of said board
shall be elected at the general election for the year 1913, so as to reduce
said board to five (5) members, and on and after said last mentioned date
the board of education of the Galion city school district, state of Ohio, shall
be composed of five (5) members, who shall possess the qualifications re-
quired by law and shall be elected at large by the qualified electors of said
school district.

To further carry out the intent and purposes of the provisions of the
General Code above referred to it is hereby provided that the two (2)
members of said board to be elected in the year 1913 be elected each for
a term of four (4) years. At the general election for the year 1915, three
members of said board shall be elected, one of said members for a term of
two years (2), and each of said other two (2) members for a term of
four (4) years. In the years following the year 1915, two (2) members
shall be elected in the year preceding, and three (3) members shall be
elected in the year following the calendar year divisible by four, and their
terms shall be for four (4) years each and until their successors are elected
and qualified.

That the clerk of this board is hereby authorized and directed to notify
the board of deputy state supervisors of elections of the passage of this
resolution, by mailing a copy of this resolution to said board.

Passed August 25, 1913.

Attest: C. C. CovLg,

Clerk.
Joun J. SCHAEFER,
President.
On the _______ day of ool , 1917, this resolution was

amended, as follows:
‘RESOLUTION

Amending the resolution of August 25, 1913, reorganizing the board
of education of the Galion city school district so as to comply with the
provisions and requirements of the General Code of the state of Ohio, by
providing for the election of five (5) members of said city school district
in 1917, at the general election for the said year.
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Whereas, it is provided Dby the General Code of Ohio and by resolu-
tion of the board of education of the Galion city school district, that said
board of education shall he composed of five (5) members elected for a
term of four (4) years ecach, and until their successors are elected and
qualified; and,

Whereas, at the general clection in November, 1915, one member should
have been elected for a term of two (2) years and two members for a
term of four (4) years each, but by error in the preparation of the ticket at
said election of 1915, there was no valid election for members of said
hoard of education at said election, and it now becomes necessary at the
general election in November, 1917, to elect three (3) members of said
board of cducation for a term of two (2) years each from the day pre-
ceding the first Monday in January, 1918, to fill out unexpired terms of
members of said board of education, and two (2) members for the full
term of four (4) years each from the day preceding the first Monday in
January, 1918, now, therefore,

Be it resolved by the board of education of the Galion city school dis-
trict, three-fourths (34) of all the members thereto concurring:

That said resolution of August 25, 1913, reorganizing the board of edu-
cation of the Galion city school district, etc., be and it hereby is amended
so as to provide for the general election in November, 1917, as follows:

That three (3) members of the board of education of the Galion city
school district shall be elected at the general election in November, 1917,
for the term of two (2) years from the day preceding the first Monday in
January, 1918, and two (2) members of said board of education shall be
elected at said general election in November, 1917, for the term of four (4)
years from the day preceding said first Monday in January, 1918.

That the clerk of this board is hereby authorized and directed to notify
the board of deputy state supervisors of clections of the passage of this
resolution, by mailing a copy of this resolution to said board.

Passed _ e , 1917,

Attest, oo s

s
President.’

As the facts are given to me, they are about as follows:

In the year 1915 the board of education was composed of the following
members, whose respective terms expired as here indicated :

E. J. Gelsenleiter, term expiring first Monday in January, 1916;

J. L. Gugler, term expiring first Monday in January, 1916;

C. C. Coyle, term expiring first Monday in January, 1916;

B. E. Place, term expiring first Monday in January, 1918;

J. J. Schaefer, term expiring first Monday in January, 1918

An election was had in November of 1915, at which election three mem-
bers, as it was supposed, were to have been elected, and according to the
resolution adopted on August 25, 1913, one of the three to be elected
should be elected for two years, and two of the three to be elected should
be elected for the term of four years. The ballot was silent as to this long
and short term, and for some rcason or other, I do not know the facts,
but anyway, they were advised that the election was invalid, for the reason
that the ballot did not indicate this long and short term. The three receiv-
ing the highest number of votes, however, in 1915, were C. C. Coyle, Albert
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Helfrich and Theodore Poister. C. C. Coyle, being one of the three that
received the highest number of votes at the election in 1915, is the same
C. C. Coyle that was already on the board, whose term expired on the
first Monday of January, 1916. Helirich and Poister were new members.
But, being advised by the attorney general’s office that the election held in
November, 1915, was invalid, E. J. Gelsenleiter, J. L. Gugler and C. C.
Coyle held over. No one of the three newly elected members attempted to
qualify under that election. Hence, these three men have ever since been
acting on this board of education.

In the November election, 1917, it was supposed that there would be
elected five members on this board of education. That is to say, that the
three members who were holding over would only hold over until such
time as their successors could be elected and qualified, this being presump-
tively in November of 1917, and the terms of B. E. Place and J. J. Schaefer
expiring on the first Monday of January, 1918, made it necessary to elect
an entirely new board of education. So in November, 1917, there were
eleven candidates, B. E. Place (now on board), A. J. Helfrich, F. E. Cook,
E. J. Gelsenleiter (now on board), J. L. Gugler (now on board), J. J.
Schaefer (now on board), C. C. Coyle (now on board), Carl Monat, M. G.
Nungesser, Ralph Sloan and O. L. Huffman.

You will note that all of the five present members of this board were
on this ballot in November of 1917. At the election of November, 1917,
the vote stood as follows:

B. E. Place - e 716
A. J. Helfrich oo e 595
F. K. Cooke e 592
E. J. Gelsenleiter oo 544
J. L Gugler________ e 542
J. J. Schaefer— o 541
C. C. Coyleom e 489
Carl Monat - e 486
M., G. NUNZeSSer o e e 453
Ralph Sloan .o e 310
O. L, Huffman e 254

The first question naturally arising is as to whether or not E. J. Gelsen-
leiter, J. L. Gugler and C. C. Coyle are holding over for only two years,
or whether it is for four years. If they do hold over, what effect would
it have on the ballot in November, 1917, if any, their names being on the
ballot?

Second, were there to be five members, or only two members elected
in November, 1917°?

Third, under the foregoing facts, who is the newly elected board of
education, and to whom should certificates of clection be issued; or, by
reason of the facts above mentioned, is it possible that the entire election
held in November of 1917 would be void?

Having the facts fully before you, I believe, I will ask you for a full
consideration thereof, and that you give me your opinion, answering the
questions above asked, and such others as may suggest themselves to you,
that this matter may be fully straightened out.”

The resolution of the board of education of the city school district of Galion,
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Ohio, which was passed on August 25, 1913, was an endeavor on the part of the
board to comply with the provisions of what is commonly known as the Jung-Small
school law, as found in 103 O. L., 275.

Section 4689 G. C,, as therein amended, provides in part:

“In city school districts containing according to the federal census a
population of less than fifty thousand persons, the board of education
shall consist of not less than three members nor more than five members
elected at large by the qualified electors of such district.”

The city of Galion comes within said class, that is, it is now and was in 1913
a city of less than 50,000 persons.
Section 4699 G. C,, as amended in said act, provides:

“Within thirty days after this act shall take effect the board of educa-
tion of each and every city school district in which the number of mem-
bers does not conform to the provisions of section 4689, shall by resolu-
tion determine within the limits prescribed by said section the number of
members of said board of education. Said resolution shall provide for the
classification of the terms of members so that they will conform to the
provisions of section 4702, General Code, taking into consideration the
terms of office of existing members whose terms do not expire or terminate
on the day preceding the first Monday in January, 1914, * * %

In your case the terms of three members of the board of education expired on
the day preceding the first Monday in January, 1914.
Section 4701 G. C. of said act provides:

“Whenever the number of members of the board of education of a
city school district, as fixed by the resolution provided for in section 4699,
shall be more than the number of members whose terms expire or terminate
on the day preceding the first Monday in January, 1914, the additional
members of such board shall be elected at the general school election in
the year 1913 for such terms of two or four years as may be necessary to
comply with the two provisions of sections 4698 and 4702.”

The number of members of the board of education of such city school district
was fixed at five and it was provided that two members of the board should be
elected at the general election in 1913 for a term of four years.

General Code section 4702, as amended in said act, provides:

“The term of office of all members of boards of education in city school
districts, except as provided in section 4701, shall be four years. All mem-
bers in office at the time this act takes effect shall serve the unexpired
portions of the terms for which they were respectively elected and until
their successors are elected and gualified, unless their terms shall expire or
shall have been terminated as provided by sections 4698 and 4701.

If the number of members of a board of education of any city school
district to be elected at large as fixed pursuant to section 4699 be * * *
odd, one-half of the remainder after diminishing the number by one shall
be elected in the year preceding, and the remaining number shall be elected
in the year following the calendar year divisible by four. * * %7

It was further provided by the resolution of said board that the remaining
three members of the board who were not elected in 1913 should be elected in 1915,



44 OPINIONS

one of said members for a term of two years and the other two members for terms
of four years, and that thereafter three members of such board shall be elected in
the year following the calendar year divisible by four and for a term of four
years. At the election in 1915 three members were elected but failed to qualify and’
the old members held over. At the November election in 1917 there were eleven
candidates, it being presumed that the terms of all five members would expire and
that an entirely new board was to be elected, and one of your questions is, which
of the eleven candidates were elected and for what term.

I desire at the outset to call your attention to the case of State vs. Strawsburg,
96 O. S., —, decided by our supreme court July 3, 1917, wherein the court said:

) “The board of education of Springfield consisted of seven members,
the terms of four of whom were to expire in January, 1914, and the terms
of the other three in January, 1916. The portions of that law pertinent to
the consideration of this case are now sections 4698 and 4702, General
Code. The Springfield city school district comes within the class, which,
under the provisions of section 4698, General Code, is required to have a
board of education consisting of not less than three nor more than five
members.

By a resolution passed July 14, 1913, said board of education attempted
to meet the requirements and comply with the provisions of that act. It
was therein determined that the number of members of said board should
be five, one should be elected at large; that the three members whose terms
did not expire until January, 1916, should hold their positions until that
date ; that at the general election in November, 1913, there should be elected
two members to serve the full term of four years; and that at the election
in November, 1915, two members should be elected for the full term of
four years and one for the fractional term of two years. Two members
were elected for the full term of four years at the election of November,
1913.

In the election of November, 1915, the defendants and five others were
candidates for the office of members of the board of educatién of such dis-
trict. The ballots on which their names appeared were headed ‘For mem-
bers of board of education, vote for not more than three.

No designation of or reference to the term, or length thereof, of any
candidate was made on any ballot, nor had there been any such designation
upon the ballots in the primary election whereat said candidates were nom-
inated. The defendants * * * received the highest number of votes at
said election. They were declared elected as members of said board of educa-
tion, certificates of election for a term of four years each were issued, and
in pursuance of that authority they assumed to qualify and enter upon,
and ever since have discharged, the duties of such position—more than fif-
teen months—the validity of their election not having been challenged until
the bringing of this suit in quo warranto, April 14, 1917.

It is now contended that because of such want of designation of terms,
whether for four years or two years, on the ballot or elsewhere, it is im-
possible to ascertain which of said candidates were elected for the four
year term and which one for the two year term, and that, therefore, there
was no valid election for either term and the certificates of election issued
were unauthorized.

An examination of the sections of the General Code, above cited, dis-
closes that as applying to the city of Springfield their several provisions
were not in accord, and, therefore, could not be observed and applied.
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Under their provisions no existing term should be disturbed. If necessary
to accomplish the reduction in numbers required by law, two-year terms
could be provided by resolution ; bu¢ an election to such two-year terms was
limited to the year 1913. It was expressly provided in above sections that
all elections thereafter should be for four-year terms; thenceforward one-
half of the remainder, after diminishing the total number of members of
the board by one, should be elected in the year preceding the calendar year
divisible by four, and the remaining number the year following such
calendar year. Under that provision, directory in its nature, two members
would be elected in 1915, three in 1917, and so on. There was no pro-
vision whatever for a two-year term member to be elected in 1915, and if
only two members should be elected the board would consist of but four
members instead of five members, as had been determined by the board
under authority conferred by law.

These provisions are inconsistent; they cannot all be enforced; there-
fore the rational solution of the situation seems to lie in such construc-
tion and application of the law as to make it feasible and practicable and
capable of accomplishing the obvious design and purpose of its enactment,
which was to create boards of education, the terms of the members of which
should be four years, and, presumably to bring about that condition and
situation at the earliest possible time. The mere order in which members
are elected seems quite immaterial, and that provision might well have been
regarded by the board as only directory. In the theory that all three of the
defendants were in fact elected for four-year terms that is the only pro-
vision disregarded; and, as we have seen, it is a provision in direct conflict

" with other and more important and essential provisions of the law.

Although the resolution provided for the election of a short-term mem-
ber in 1915, such was not authorized by law, and thereafter all matters con-
cerning the election, including notice, proclamation, form of ballots and cer-
tificates of election, proceeded in a manner consistent only with the theory
that three members for the full term of four years werc being elected.
Therefore, for the reasons we have indicated, the tenure of those members
should not now be disturbed.”

I have quoted at length from the above case because of the similarity of the
facts in that case and yours. In that case, as in yours, the resolution provided
that three members should be elected in the year 1915, two for the term of four
years and one for the term of two years. In the Springfield case certificates of
election were issued to the three members. This, the court held, was valid and
proper. In your case, however, no certificates of election were issued and the mem-
bers who were elected failed to qualify and the old members held over until their
successors should be duly elected and qualified. Under the law, as set forth in
State ex rel. vs. Strawsburg, supra, there was no authority to elect the short
term member in any year, except the year 1913, and none having been elected
for the short term in that year, none could be elected for the short term in any
year thereafter. In your case, prior to the passage of the resolution of August 25,
1913, and for that matter up to the first Monday in January, 1914, the said board
of education consisted of six members, the terms of three of which members ex-
pired on the day preceding the first Monday in January, 1914, and the term of the
remaining three expired on the day preceding the first Monday in January, 1916.
So that, in order to have a board of five it was necessary to elect two members
in 1913 whose terms would begin on the first Monday in January, 1914, the terms
of the other three members not yet at that time expiring. This was accordingly
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done and B. E. Place and J. J. Schaefer were so elected in 1913 and said persons
duly qualified and took their office on the first Monday in January, 1914, and are
serving for the full term of four years and their terms will expire on the day pre-
ceding the first Monday in January, 1918,

In order that two members of said board could be elected in the year preceding
the calendar year divisible by four, and three members of the board of five be
elected in the year following the calender year divisible by four—that is, in order
that two members of the board of five could be elected in 1915 for the term of
four years and three members of said board of five could be elected in the year
1917 for the term of four years, and so on—the board passed a resolution which
provided that at the November election in 1915 one member should be elected for
the short term of two years from and after the first Monday in January, 1916, and
two members should be elected for the full term of four years from and after the
first Monday of January, 1916. But instead of following that resolution when the
election was had in 1915, no designation of term was mentioned on the ballot and
the election was considered invalid and those persons who were voted for failed
to qualify and the old members held over. The very thing which your board at-
tempted to do, that is, to elect one member in 1915 for the short term and two for
the long term, is the thing which the court says in State ex rel. vs. Strawsburg,
supra, would be unlawful; that is, that no short term election could be had under
said law in any year except 1913. And, the very thing which was considered in
your case to be unlawful, that is, that the election was invalid because no long
and short term is designated, is the very thing which the court holds in State vs.
Strawsburg, supra, to be lawful, and certificates of election should have been issued
to the three persons who were voted for at the November election in 1915. This,
however, was not done and I know of no authority to do the same now. The three
members whose terms would have expired on the day preceding the first Monday
in January, 1916, held over and will hold over for the full term of four years, or
until the day preceding the first Monday in January, 1920.

Bearing directly upon this last proposition is the case of State vs. Metcalf, 80
0. S., 261, wherein the following language is used:

“It has never been the policy of the state to create vacancies in office
for the mere purpose of giving somebody an opportunity to fill them. Piling
vacancy upon vacancy is an anomaly. * * * The policy to discourage
the needless creation of vacancies is recognized in a number of decisions
of this court. As instance, The State ex rel. vs. Howe, 25 Ohio St., 588,
where it is held by McIlvaine, J., that the general assembly may provide
against the recurrence of vacancies by authorizing incumbents to hold over
their terms in cases where the duration of their terms is not fixed and lim~
ited by the constitution, and that from this it results that the evils con-
templated as likely to result from vacancies in office are guarded against
by confining the exercise of the power to fill vacancies to those cases where
no one is authorized by law to discharge the public duties; which, we think,
is the constitutional scope of that power. Also, by the case of The State
ex rel. v. Bryson, 44 Ohio St.,, 457, where it is observed that the office (that
of fire engineer) could not be regarded as vacant while filled by one law-
fully entitled to it, nor could an appointimnent made ostensibly to fill a
vacancy create one. Also, in The State ex rel. v. McCracken, 51 Ohio St.,
123, where, at page 129, it is observed that: ‘The recognized policy of the
state is to avoid, if practicable, the creation of a vacancy in an elective of-
fice, and where the right to hold over is given in language that is not lim-
ited, and the same is not otherwise qualified, a court would hardly be justi-
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fied in seeking for an unnatural construction by which a limit would be
placed upon the right. In contemplation of law there can be no vacancy in
an office so long as there is a person in possession of the office legally
qualified to perform the duties’”

In opinion No. 596, rendered by this department to Hon. Henry W. Cherring-
ton, September 6, 1917, it was held:

“The two members (of boards of education) whose terms expired on
the first Monday in January, 1916, and who are holding over, will continue
to so hold said positions until the first Monday in January, 1920, and that
their successors shall be elected at the November election in 1919.”

There being, then, no vacancies or terminations of terms, as far as the three
members are concerned, whose terms would have expired on the day preceding the
first Monday in January, 1916, it is only for the filling of the other two terms that
an election was had this year. I note by the result of the election that the two
members whose terms will end on the day preceding the first Monday in January,
1918, that is, the terms of B. E. Place and A. J. Helfrich, received the highest number
of votes and were therefore re-elected to their places on the board. That other per-
sons were voted for for positions which were not vacant or were not to be filled,
can make no difference in this particular case.

Answering then, your questions in the order in which they are asked, I advise
you:

(1) The three members whose terms would have expired on the day
preceding the first Monday in January, 1916, are holding over and will so
hold over until the day preceding the first Monday in January, 1920.

(2) It can have no effect upon the legality of the election of 1917 that
those three members were candidates for members of the board.

(3) There were only two members elected at the November election
in 1917.

(4) The newly elected board of education consists of the three hold-
over members and the two old members who were re-elected, which makes
the board of education the same as it was prior to the time of election and
certificates of election should be issued to the two persons who received the
highest number of votes at said election in 1917,

Very truly yours,
Josepr McGHEE,
Attorney-General.

918.

APPROVAL—SALE OF CANAL LAND TO THE AMERICAN BOTTLE
CO.,, NEWARK, OHIO.

CoruMmsus, OHIo, January 7, 1918.

Hox Jomx I. MiLLER, Superintendent of Public Works, Columbus, Ohio.

Dear Sir:—I have your communication of December 29, 1917, in which you
enclose in duplicate certain final resolution and proceedings had by your depart-
ment relative to the sale of a portion of the abandoned canal lands in Newark,
Ohio, to The American Bottle Company, which is the present lessee.
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This sale and the proceedings leading up thereto are had under an act found
in 107 O. L. 512, entitled:

“To abandon the north fork feeder of the Ohio canal, in the city of
Newark, Licking county, Ohio, and to provide for the leasing and selling
of the land included therein.”

Section 3 of said act provides as follows:

“Any lessee of the state occupying any portion of the canal feeder
herein abandoned may surrender his lease to the superintendent of pub-
lic works for cancellation, and take a deed for the same by paying into
the state treasury the amount of the appraisement as fixed by the super-
intendent of public works at the time of such sale.”

Section 4 of the same act provides that the sale must be made “subject to the
approval of the governor and attorney-general.” ]

In compliance with this act you have appraised the said property at the sum
of $2,500.00.

I have examined the proceedings had by your department and find the same to
be correct and legal, and that the sale of the property therein described to The
American Bottle Co., at the appraised value thereof, would be legal and in con-
formity to the provisions of said special act.

I therefore approve the said proceedings and the sale and have endorsed my
approval thereof upon the resolutions submitted by you and am forwarding same
to Hon. James M. Cox, governor, for his consideration.

Very truly yours,
Joserr McGEEE,
Attorney-General.

919.

ROAD IMPROVEMENT—PLANS AND SPECIFICATIONS—CANNOT BE
CHANGED AFTER CONTRACT IS EXECUTED.

There is no provision of law authorizing or permitting a change in the plans
and specifications upon which a contract for the improvement of a public road is
made, after the contract is executed.

CoLumsus, Onio, January 7, 1918

Hown. Crinton CoweN, State Highway Commissioner, Columbus, Ohio.

Dear Sir:—I have your communication of December 15, 1917, setting out a
copy of letter received by you from the board of county commissioners of Coshoc-
ton county. Your letter reads in part as follows:

“On August 27, 1917, this department entered into contract with T. J.
Norman & Son, of West LaFayette, for the construction of section ‘D’ of
the Newcomerstown-Coshocton road, I. C. H. No. 407, Coshocton county.
The improvement calls for the construction of roadway, bridges and cul-
verts and pavement of the combined type of 24,889 square yards of water-
bound macadam and 4,107 square yards of monolithic brick.
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I am now in receipt of the following letter from the board of county
commissioners of Coshocton county: * *

In this letter, as you will see, the board of county commissioners re-
quest a change of contract making the improvement all of one type of pave-
ment.

I respectfully ask for your opinion as to whether I can legally make a
change of contract as desired by the commissioners of Coshocton county.”

Briefly stated, the question is whether, after a contract is let and the work
partly completed, the plans and specifications under which the contract was let can
be changed, and material used other than that specified in the contract, or rather,
in the plans and specifications which became a part of the contract. In other
words, it is the desire of the county commissioners to so modify the plans and
specifications that the 24,889 square yards of waterbound macadam provided for
therein may be eliminated, and that the same number of square yards of brick be
substituted therefor, the reason given being that it will be impossible to complete
the waterbound macadam road for an indefinite period, owing to the priority order
of the federal government, relative to shipment of certain material, and that a
brick surface could be completed within a reasonable length of time, because
brick could be hauled from either Newcomerstown or Coshocton in trucks,

The object in the minds of the county commissioners is a worthy one. But
if you will refer to an opinion rendered to your department on June 16, 1917 (No.
369), you will find I anwer this specific question, to the effect that after a con-
tract is let and the work entered upon, the plans and specifications under which
the contract was originally let can not be modified. On page 5 of said opinion I
quote my predecessor, Hon. Edward C. Turner, who held to the same effect, that
there is no authority for changing the plans and specifications under which a
contract was let, after the contract is awarded.

On page 6 of said opinion I held as follows:

“In other words, the taxpayers and those assessed for the making of
the improvement have a right to demand that the contract be let to the
lowest and best bidder. In order that the contract may be let to the low-
est and best bidder, the bid must have been made with a view to certain
plans, estimates and specifications. Those who bid upon the work rely
upon the fact that the road will be constructed in the manner set out in
the plans and specifications, and they bid accordingly.”

On page 8 I laid down the following proposition:

“Any taxpayer would have the right to enjoin the payment of money
for the construction of this work with a six-inch foundation. This for
the reason that the plans and specifications call for an eight-inch founda-
tion of sandstone, and for the further reason that the work might have
been let for a much less sum had the specifications provided for a six-
inch foundation instead of an eight-inch foundation.”

In that case both the county commissioners and the original contractor were
agreeable to making the change in the plans and specifications. So that the
opinion rendered to you in that matter exactly covers the facts now under con-
sideration, and said opinion is as plain as it is possible for me to make it.

The theory upon which our statutes relative to the building of public highways
proceed is that the contract must be let to the lowest and most responsible bid-
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der, after due advertisement, and the contract must be based upon certain plans
and specifications, which plans and specifications become a part of the contract it-
self. This principle would be entirely avoided if the plans and specifications could
be modified after the contract was let. Who knows whether other contractors
might not have bid much lower than the bid submitted by the contractor who
was the successful bidder, provided they had known that, instead of waterbound
macadam, brick would be used for the surface of the improvement?

The contractor states that he will put down brick at his original bid per square
yard, but who knows whether other parties might put down brick for a less
amount than for waterbound macadam?

From this it is readily seen that the principle of letting the contract for the
building of public highways to the lowest responsible bidder would be entirely
abrogated if it were permitted to change the plans and specifications after the
contract was let.

Further, if the plans and specifications are modified in any respect, the surety
of the contractor would be released from his contract, in which he guarantees that
the contractor will complete the work according to the plans and specifications.
In other words, the surety agrees to stand good for the original contractor, on
the theory that the contract will be completed according to the original plans and
specifications.

Any taxpayer of Coshocton county or any abutting property owner who will
be assessed for said improvement would have the right to enjoin the payment of
money upon the part of the state or the county, for an improvement differing
from that which is contracted for and based upon the original plans and specifi-
cations.

From all the above it is clear that it is legally impossible to modify the plans
and specifications upon which a contract is based, after the contract is once entered
into.

Hence answering your question specifically, there is no provision in law which
would warrant the change in the plans and specifications under which a contract is
entered into, so that 24,889 square yards of waterbound macadam surface might
be eliminated and a brick surface substituted therefore.

Very truly yours,
JosepH McGHEE,
Attorney-General.

920,

CORPORATIONS—POWERS FOREIGN TO THE PRINCIPAL PURPOSE
FOR WHICH SAME ORGANIZED CANNOT BE CONFERRED UPON
SAME BY AMENDMENT.

A corporation incorporated and organized for the purpose of manufacturing
glass and glassware and the purchase and sale of goods connected with such
manufacture, and of bottler's general supplies cannot legally amend its articles of
incorporation so as to authorize said corporation to engage in farming of all
kinds, the growing and marketing of fruits, and dairying, and the acquiring, pos-
sessing and managing of real estate necessary or proper for such purpose.

Corumaus, Onio, January 8, 1918,

Hox. WiLLiam D. Fuiron, Secretary of State, Columbus, Ohio.

Dear Sir:—This department is in receipt of a communication from you with
which you enclose a certificate of amendment to the articles of incorporation of
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The Edward H. Everett Company, Newark, Ohio. In your communication you
state that the purpose clause is so broad that you hesitate to allow it, and you ask
my opinion with respect to the matter.

By memoranda attached to your communication it appears that this company
was incorporated October 1, 1885, for the following purpose set out in its articles
of incorporation:

“That the purpose for which said corporation is formed is the manu-
facture of glass and glassware, and the purchase and sale of goods con-
nected with such manufacture, and of bottler’s general supplies.”

It further appears that by certificate of amendment filed August 25, 1902,
the original articles of incorporation of this company were amended

“so as to authorize this company to lease land in Licking county and in
adjoining counties in Ohio for the mining and boring for natural gas and
oil, and piping and transportation thereof through tubing and the sale
of same; also for the quarrying of stone, dressing and crushing of the
same, the manufacturing of sand and transporting and sale of same or its
products; also for the quarrying of clay and the sale of brick, tile and
other clay products.”

The proposed amendment to the articles of incorporation set out in the cer-
tificate accompanying your communication provides:

“That the articles of incorporation of this company be amended so
as to authorize this company to engage in farming of all kinds, the grow-
ing and marketing of fruits, and dairying, and the acquiring, possessing and
managing of real estate necessary or proper for such purposes.”

Without discussing the obvious questions suggested hy the amendment to the
company’s articles filed in 1902 above noted, and without discussing the question
as to what uses a manufacturing company can legally make of surplus lands
acquired by it for a purpose, it may be, in keeping with the principal purpose for
which said company was incorporated and organized, I have no difficulty in reach-
ing the conclusion that the proposed amendment to the articles of incorporation
is illegal for the reason that said amendment, when read as a whole, assumes to
confer upon the company independent powers wholly foreign to the purpose for
which said company was incorporated and organized.

Corporations organized under the laws of this state can be incorporated for
one principal purpose only.

State ex rel v. Taylor, 55 O. S. 61, 67.

The sole principal purpose of the corporation here in question is that disclosed
in its original articles of incorporation, and in furtherance of such purpose the
company may exercise such express powers as may be given it by its articles of
incorporation read in connection with the law, and it may further exercise such
implied or incidental powers as may be reasonably necessary for the purpose of
carrying out the express powers granted to the corporation. Such incidentat
powers it has a right to exercise whether stated in the articles of incorporation
or not. But, on the other hand, such corporation has no right to exercise powers
wholly foreign to the principal purpose for which the company is incorporated,
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and it is obvious that no additional rights in this respect can be conferred upon
the corporation by incorporating such illegal power in the articles of incorpora-
tion either originally or by way of amendment.

I am of the opinion in answer to your request, therefore, that the certificate
of the proposed amendment should not be filed.

I am returning to you herewith certificate of amendment and check for $5.00
submitted with your letter of December 11th.

Very truly yours,
Joserr McGHEE,
Attorney-General.

921.

BOND—OF CONTRACTOR P.ERFORMI‘NG PUBLIC WORK—REQUIRE-
MENTS.

The provisions of the act found in 107 O. L., 642 do not operate to the exclu-
sion of the provisions of other acts in reference to bonds. This act wmerely re-
quires that an additional obligation, provided for in section 1 thereof, shall be
added to bonds usually required by law in matters set out in the act, and that the
form of bond provided in section 4 thereof be substantially followed.

Corumsus, O=Io, January 8, 1918.

Hon. Dean E. StaNLEyY, Prosecuting Attorney, Lebanon, Ohio.

Dear Sir:—I have your communication of December 18, 1917, which reads
as follows:

“Section 2365-1 to and including section 2365-4 of the General Code,
as amended March 30, 1917, and found in the annual report, Vol. 107, at
pages 642 and 643, provides for the execution of a bond by contractors
doing certain public work. Other sections of the General Code, including
section 2365, relate to the subject of bonds given by contractors doing
public work.

I desire to inquire whether or not the act passed by the last legisla-
ture above referred to operates to the exclusion of the other form of
bond which had previously been in use or whether two bonds are required,
one to comply with the law as it formerly stood and the other being in the
form prescribed by the last legislature.”

We will first note the purpose of the act to which you call attention. The
title thereof reads as follows:

“To protect persons performing labor and furnishing materials for
the construction and repair of public works.”

Section 1 of said act, which is section 2365-1 G. C. (107 O. L.-642), provides:

“That when public buildings or other public works or improvements
are about to be constructed, erected, altered or repaired under contract,
* * jt shall be the duty of the board, officer or agent, contracting on
behalf of the state, county, city, village, township, or school district, to
require the usual bond as provided for in statute * %



ATTORNEY-GENERAL. 53

From this provision it is quite evident that it was not the aim and purpose
of this act to in anywise do away with the bonds which are provided for in other
acts and sections of the General Code. The usual bond provided for by statute
must be given.

However, section 1 further provides that the bond shall contain an additional
obligation and reads as follows:

“* * with an additional obligation for the payment by the contrac-
tor, and by all sub-contractors, for all labor performed or materials fur-
nished in the construction, erection, alteration or repair of such building,
works or improvements.”

So that the only requirement is that the usual bond which is given, as pro-
vided by other acts and sections, must have, as a part of the bond, an additional
obligation for the purposes set out in section 1 of said act. However, this act
provides that the form of the bond shall be substantially as therein set out. This
provision will not materially interfere with the provisions of other acts and sec-
tions of the General Code for the reason that the form of the bond in said acts
and sections is not specifically set out.

Therefore, bonds given for the purposes set out in the act under considera-
tion should be substantially in the form set out in section 4 of said act, especially
in rcference to the additional obligation protecting sub-contractors, material men
and laborers.

On account of this act providing that the usual bond, as provided by statute,
shall be given, and merely providing further that an additional obligation, to the
effect as set out in section 1 of the act, shall be added, there will hardly be any
cases arise in which the provisions of other statutes or sections of the General
Code, relative to bonds, will not fit into the provisions of this act. But if there
are former acts in reference to bonds that cannot be harmonized with this act,
then this act should be held to apply and control, because it is a later one. It would
repeal by implication any provision of a former act or section of the General Code
which cannot be reconciled with said later act.

Hence in view of all the above, answering your question specifically, it is my
opinion that said act found at p. 642 of 107 O. L. does not operate to the exclu-
_sion of other acts relative to bonds, unless said last mentioned acts are of such a
nature that they cannot be harmonized with the former; that these provisions fit
into the other provisions; and that only one bond is required, which shall be sub-
stantially in the form as set out in section 4 of said act, and especially with refer-
ence to the additional obligation mentioned in section 1 thereof.

Very truly yours,
Joserr McGHEE,
Attorney-General.

922,

APPROVAL—RESOLUTION PROVIDING FOR QUIT CLAIMING THE IN-
TEREST OF THE STATE IN CERTAIN CANAL LAND TO J. HARRY
WIENER.

Corumsus, OHIo, January 10, 1918,

Hox. Jorn I. MILLER, Superintendent of Public Works, Columbus, Ohio.
Dear Sir:—I have your communication of January 4, 1918, which reads as
follows:

“Herewith I am transmitting duplicate copies of resolutions providing
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for quit claiming the interests of the state in certain canal lands in Akron
to J. Harry Wiener who is the owner of the title record of the lands in-
volved.

There has been a contest between the state and the predecessors of Mr.
Wiener in regard to this land running back some ten years without any ad-
vantage accruing to either side.

This arrangement we believe is for the best interests of all parties con-
cerned, and I therefore respectfully request your concurrence thereto.”

The proceedings which are submitted to me by you for approval were had
under and by virtue of the provisions of sections 13964 of the General Code, and
arose by virtue of the fact that J. Harry Wiener, of Akron, Ohio, is the owner of
certain real estate located in said city of Akron adjoining certain canal lands owned
by the state of Ohio. For quite a number of years past said J. Harry Wiener and
those in chain of title with him to the real estate now owned by him have been
paying taxes upon certain lands the title to which was afterwards claimed to be in
the state of Ohio. In order to adjust this difficulty in a manner satisfactory to all
parties concerned said J. Harry Wiener made application to the superintendent of
public works under and by virtue of said section asking that he fix the boundary
line between the lands of the state of Ohio and the lands of the said J. Harry
Wiener. He further agreed that if the state of Ohio would make him a quit claim
deed for the portion of the disputed lands which fell to him by virtue of the
boundary line being established by the superintendent of public works, as set forth
in the records of the department of public works, he would pay the state of Ohio
the sum of $600.00. The superintendent of public works finding this arrangement
to be equitable and just to all parties concerned has carried out the understanding
of the department of public works and the said J. Harry Wiener, and these pro-
ceedings are now submitted to me for consideration.

This is not in any sense a sale of lands by the state to J. Harry Wiener. If
it were, the sale would be subject to the provisions that whenever the appraise-
ment exceeds the sum of five hundred dollars the land must be sold to the highest
bidder after due advertisement. This is merely a proceeding under section 13964
General Code, under and by virtue of which the superintendent of public works fixes
and establishes the boundary line, which shall be final and conclusive as to all par-
ties thereto having notice thereof, excepting those under legal disability.

I have examined these proceedings carefully and am of the opinion that they
are legal and that upon the said J. Harry Wiener paying to the treasurer of state
the sum of $600.00 a quit claim deed should be made by the governor of Ohio to
the said J. Harry Wiener for the lands so falling to said J. Harry Wiener by virtue
of the establishing of the boundary line as shown by the records in the office of the
superintendent of public works.

I have therefore endorsed my approval upon the resolution submitted to me
and have forwarded the same to the governor of Ohio for his consideration.

Very truly yours,
Josepr McGHEE,
Attorney-General.

923.

COUNTY CHARGE—QUALIFICATIONS—HOW AND BY WHOM DETER-
MINED—INDIGENT POOR—UPON WHOM DUTY RESTS TO PRO-
VIDE THEREFOR—PROPERTY OF COUNTY CHARGE.

1. The duty of determining whether a person is qualified to become a counly
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charge rests with the superintendent of the county tnfirmary under the provisions
of section 2544 G, C.

2. The course mapped out in section 2544 G. C. is the only one by virtue of
which a person may be found by the superintendent of the infirmary qualified to
become a county charge.

3. Primarily the duty to provide for the indigent poor rests with the trustees
of each township and the proper officer of each municipal corporation, and this
condition continues until the indigent poor becomes a county charge under the
provisions of section 2544 G. C.

4. When a person becomes a county charge, he is to be provided for in the
infirmary of the county, or may be otherwise provided for as sct out in section
2544 G. C.

S. The property of a county charge who is confined in the infirmary is sub-
ject to be used for his care and kceping under the provisions of section 2548
General Code, et seq., but if the county charge is provided for otherwise than in
the infirmary his property is not subject to be used for his care and keeping.

CoLumsus, Onio, January 8, 1918,

How. R. A. Kerr, Prosecuting Attorney, Troy, Ohio.

Dear Sir: I have your communication of December 4, 1917, which reads as
follows:

“Section 2544 of the General Code provides for the admission to the
county infirmary through the township trustees, and I find no other pro-
vision in the code for the admission of one to the county infirmary.

Sections 2548 and following provide for the commissioners taking
charge of property of a person who has become a public charge, and the
last sentence in 2548 provides for the use of the proceeds of the prop-
erty ‘so long as he remains in the infirmary.’

Does a person become a county charge when actually in need, or is it
only after he has been admitted to the infirmary through the trustees, and
can the commissioners determine that a person is a county charge and
order and require the superintendent of the infirmary to receive him, or
is section 2544 inclusive, and is the superintendent under that section the
person to determine whether or not a person should become a county
charge?”

The matters set out in your communication and those which are incident
thereto make it necessary for one to go to the very foundation of the matter of
the law relating to indigent poor. We must do this in order to determine when
an indigent poor is a “charge of the county,” or when he is a charge of a township or
a municipality, and I shall therefore consider these questions generally before
answering your questions specifically.

Probably the section of the General Code which lies more nearly at the
foundation of this whole matter is section 3476 General Code, which reads as
follows:

“Subject to the conditions, provisions and limitations herein, the trus-
tees of each township or the proper officers of each municipal corporation
therein, respectively, shall afford at the expense of such township or
municipal corporation public support or relief to all persons therein who
are in condition requiring it.”
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This section, of course, is broad enough to include all persons who are given
relief, no difference where they reside, because it includes all the townships and
all the municipal corporations of each county.

Section 3480 General Code provides:

“When a person in a township or municipal corporation requires
public relief or the services of a physician or surgeon, complaint thereof
shall be forthwith made by a person having knowledge of the fact to the
township trustees, or proper municipal officer. * *”

Section 3481 General Code provides that when complaint is so made to the
township trustees or to the proper official of a municipality, that they must make
a visit and investigation in reference to the matter as to whether the person
reported is entitled to relief, and if so the provisions of section 3476 General Code,
above quoted, make it obligatory upon the township trustees or the proper official
in a municipal corporation to afford the necessary relief, whether this relief be in
the nature of food or clothing, or in the nature of medical relief.

From the provisions of these three sections it is clearly evident that the pri-
mary responsibility for affording relief to the indigent poor rests with the town-
ship trustees or with the proper official of a municipal corporation. In other
words, no person in need of relief is primarily a county charge.

With this in mind we will turn to the provisions of the statutes in order to
ascertain the conditions under which a person becomes a county charge. The
section of the General Code which lies at the foundation of this matter is section
2544, which reads as follows:

“In any county having an infirmary, when the trustees of a township,
after making the inquiry provided by law, are of the opinion that the per-
son complained of is entitled to admission to the county infirmary, they
shall forthwith transmit a statement of the facts to the superintendent of
the infirmary, and if it appears that such person is legally settled in the
township or has no legal settlement in this state, or that such settlement
is unknown, and the superintendent of the infirmary is satisfied that he
should become a county charge, they shall forthwith receive and provide
for him in such institution, or otherwise, and thereupon the lability of
the township shall cease. The superintendent of the infirmary shall not
be liable for any relief furnished, or expenses incurred by the township
trustees.”

The peculiar thing about the provisions of this section is that there is no con-
dition set forth therein specifically stating under what condition a person may be
found to be a county charge. The section is that when the trustees of a township
are of the opinion that the person complained of is entitled to admission to the
- county infirmary, and if the superintendent of the infirmary is satisfied that he
should become a county charge, then such person shall become a county charge;
but there is nothing set out in said section indicating what facts or conditions
exist before one may become a county charge. There is one section of the
General Code which furnishes a sort of a clue to this matter, and I must state
that it is only a clue. The section to which I refer is section 3488 General Code,
which reads as follows:

“When the trustees of a township in a county having no county in-
firmary are satisfied that a person in such township ought to have public
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relief, they shall afford such relief at the expense of their township as in
their opinion the necessities of the person require. When more than tem-
porary relief is required, they shall post a notice in three public places in
the township, specifying a time and place at which they will receive pro-
posals for the maintenance of such person, which notice shall be posted at
least seven days before the day therein named for receiving proposals.”

The particular matter to which I desire to call attention in said section is the
following phrase:

“when more than temporary relief is required.”

Sections 3489 and 3490 General Code then proceed to the effect that if more
than temporary relief is required, the township trustees may certify the amount
expended upon such poor persons to the county commissioners, who shall cause
the amount so paid to be refunded to the proper township; that is, in those cases
where the legal settlement of such a persen is not within the state or is unknown.

It will be noted that under the provisions of section 3488 General Code this
section merely applies to those counties in which there is no county infirmary. If
the legislature had proceeded further in section 3488 and provided that in event
there is a county infirmary in the county, and in event that more than temporary
relief be required, then the fact should be certified to the superintendent of the
infirmary, thus making the indigent poor a county charge, we would have a full
and complete scheme in reference to the whole matter in which the condition
would be plainly evident under which a person might become a county charge;
but the legislature stopped short of making such a provision,

However, I am clearly of the opinion that, reading to a slight extent between
the lines of this section, we must arrive at the conclusion that the question as to
whether an indigent poor person shall remain the charge of the township or the
charge of the municipality, or whether he shall become a county charge, depends
upon the question of whether the relief which is required is merely temporary or
whether it is permanent in nature.

With this fundamental principle in mind, let us now turn again to the provi-
sions of section 2544 General Code. Supposing that the superintendent of the
county infirmary decides that the person is a proper one to become a county charge,
what then is done? This section provides that:

“They shall forthwith receive and provide for him in such institu-
tion * *”

but the provision does not end there, inasmuch as it goes on and adds the phrase
“or otherwise.” This makes it clearly evident that not all the indigent poor who
become county charges are necessarily inmates of the county infirmary. This is
made clearly evident from the other provisions of the General Code. For ex-
ample, section 2546 provides that the county commissioners may contract for the
medical relief for persons under their charge in the respective townships., This
provision can refer to no other persons than the county charges who are pro-
vided for “otherwise” than in the county infirmary.

Section 2545 General Code provides that the superintendent of the infirmary
shall make a report to the board of state charities once each quarter. In this re-
port he must state “the names of all persons to whom relief has been given out-
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side of the infirmary;” also, section 2538 General Code provides for a report of
the county commissioners. In the report, among other things, they must set out
the

“total amount paid in the county for outdoor relief during each month,
including medical attention.”

It is quite clear that all these provisions have reference to the matter of the
“county charges” who are provided for not in infirmaries, but in some manner
outside of infirmaries.

With the above principles established the answers to your questions will not
be difficult to give. While you do not number the questions, yet there are a num-
ber contained in your communication. You ask:

“Does a person become a county charge when actually in need, or is it
only after he has been admitted to the infirmary through the trustees?”

The answer to this question is evident—the person does not become a county
charge until he is found to be such under the provisions of section 2544 General
Code, but, as was said heretofore, it is not absolutely necessary that a person be
admitted to the infirmary to become a county charge, and this for the reason that
he might be provided for as is set forth in said section, “otherwise,” but he can-
not become a county charge except as provided in section 2544 G. C.

Another question that you propose is:

“Can the commissioners determine that the person is a county charge
and order and require the superintendent of the infirmary to receive him?”

Under the above it is clearly evident that the county commissioners are not the
proper officials to determine whether one is a county charge or not, but this mat-
ter rests with the superintendent of the infirmary, and the provisions of section
2544 General Code are exclusive in furnishing the method by which the attention
of the superintendent of the infirmary is called to the fact that some indigent
poor person in the county has the right to become a county charge.

You also ask, indirectly at least, as to when the property of an indigent person
may be taken under the provisions of section 2548 and 2550 General Code, inclu-
sive. The provisions of these sections are not entirely clear in reference to this
matter, that is, whether the property of a county charge who is provided for out-
side the infirmary as set out in section 2544 General Code would be subject to
have his property sold under the provisions of said section, or whether the pro-
visions of said section would be limited to the property of a person who is pro-
vided for within the infirmary.

Section 2548 General Code begins “when a person becomes a county charge,”
and this might be construed to mean the property of a county charge who be-
came such under the provisions of section 2544, whether provided for within the
infirmary or otherwise, might be sold and the proceeds used for his care and
keeping; but section 2550 General Code provides that “upon the death of such per-
son or when lawfully discharged from the infirmary.” When these sections are
construed as a whole I am of the opinion that the property of a county charge
cannot be sold unless the county charge becomes a resident of the infirmary, and
is provided for therein. If a person becomes a county charge under section 2544
General Code and is therein provided for “otherwise” his property would not be
subject to be used for his care and keeping.
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My predecessor, Honorable Edward C. Turner, in rendering the opinion found
on page 358, Vol. 1, Report of the Attorney-General for 1915, made a finding to
the effect that a county charge may be provided for either within or without the
county infirmary, but held that under ordinary circumstances and conditions pro-
vision should be furnished within the county infirmary.

I agree with his reasoning and conclusion, and therefore affirm the same.
While in the main, his opinion does not apply to the matters here under discus-
sion, yet to the extent that it does, I am of the opinion that the same is correct.

Very truly yours,
Josera McGHEE,
Attorney-General,

924,

COUNCIL—HAS POWER TO MAKE INVESTIGATION FOR LEGISLA-
TIVE PURPOSES—-MAY ENTER INTO CONTRACT FOR SUCH
PURPOSE—TRANSFER OF FUNDS—APPROPRIATIONS.

Council of a city has an implicd power to make an investigation “for the
turpose of securing information upon which to base proper legislation,” and it
may authorize a committee of council to enter into a contract on behalf of the
city for the purpose of having such investigation made.

Council of a city cannot transfer funds from one fund to another except as
to funds raised by taxation.

Where no provision is made therefor in the annual budget, council cannot ap-
propriate by a supplementary appropriation ordinance moneys from the gas, water
and electric funds for the purpose of payment for an investigation of such plants
to be made by council for information upon which to base legislative action.

CoLunmBus, OHIo, January 8, 1918.

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
GENTLEMEN :(—Under date of November 21, 1917, you submit the following
statement of facts and questions:

“Early in the year 1917, the mayor of the city of Hamilton, Ohio, ap-
pointed committees on each of the gas, water and electric light plants, to
make investigations and recommend to council what they might determine
to be for the best interests and efficiency of the several plants mentioned.
The items herein were not provided for in the budget made for that year
as covered by section 5649-3d, G. C,, nor were they embodied in the semi-
annual appropriations in accordance with section 3797 G. C.

We are enclosing herewith written statement of our state examiner
showing the full legislation and procedure in the matter, in which it will
be noted that the firm of M. and S., consulting engineers (copy of con-
tract enclosed herewith), who performed the work and rendered exhaus-
tive report, were paid under the special appropriation ordinance shown
herein, the vouchers being approved by the committee on claims of coun-
cil. Council practically had entire charge of the matter; neither the serv-
ice director nor the mayor had anything to do with the same. On October
3, 1917, $3,000.00 was paid to the firm mentioned; $1,000 being taken from
each of the funds of the water, gas and electric light plants.
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We enclose herewith copy of the opinion or brief of the city solicitor
upon the matter.

QUESTION 1: Was such procedure regular and legal?

QUESTION 2: If the procedure was not legal, therefore the amount
of $3,000.00 was illegally spent, and if so, who is liable for the amount?”

With your letter is submitted a copy of the ordinance making the appropria-
tion in question and also of the ordinance which authorized the service committee
of council to enter into the contract which is now in question.

Section 1 of the appropriation ordinance reads as follows:

“That there be and is hereby appropriated out of the unappropriated
moneys in the gas, water and electric funds, the sum of three thousand
($3,000) dollars, for the purpose of paying the cost and expense of secur-
ing expert investigation service for the investigation of municipal plants
to secure information upon which to base proper legislative action of
council, that the money to be appropriated from each of said funds shall
be in amount equal to the cost and expense of paying for such expert in-
vestigation of the plant from the funds of which the money is appropri-
ated.”

This section specifically provides that the investigation is “to secure informa-
tion upon which to base proper legislative action of council.”

Section 1, of the ordinance, authorizing the service committee of council to
enter into the contract reads as follows:

“That the service committee of council be and is hereby authorized
to enter into a contract to secure expert investigation services for the in-
vestigation of municipal plants for the purpose of securing information
upon which to base proper legislative action by the city council.”

A copy of the contract entered into for such investigation, is submitted and
the duties of the consulting engineers are stated in the following terms:

“Said party of the first part has employed and does by these presents
employ said party of the second part to examine, investigate and report
on the water, gas and electric light plants systems and properties belonging
to said party of the first part; said examination, investigation and report
to include a valuation of the properties, a statement of the present physical
condition and fitness to perform the work required of said plants, systems
and properties, a discussion of the financial relation of their operation and
earnings, recommendations for betterments to bring such plants, systems
and properties to a high state of efficiency for the immediate future and
for their development with the growth of the city and such other in-
formation and recommendations as may be proper and necessary to main-
tain said plants, systems and properties in a high state of efficiency so as
to meet the demands for service both present and anticipated and said
party of the first part agrees to pay said party of the second part the sum
of three thousand ($3,000.00) dollars for such service, payable when the
examination and investigation is completed and the report thereon sub-
mitted to the city council of said party of the first part.”

The facts submitted and the questions asked, involve several legal principles.
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You first call attention to the provisions of section 5649-3d, General Code,
and state that the items of appropriation were not provided for in the annual
budget under the provisions of said section. This section reads as follows:

“At the beginning of each fiscal half year the various boards men-
tioned in section 5649-3a of this act shall make appropriations for each of
the several objects for which money has to be provided, from the moneys
known to be in the treasury from the collection of taxes and all other
sources of revenue, and all expenditures within the following six months
shall be made from and within such appropriations and balances thereof,
but no appropriation shall be made for any purpose not set forth in the
annual budget nor for a greater amount for such purpose than the total
amount fixed by the budget commissioners exclusive of receipts and bal-
ances.”

It has been held by one of my predecessors, that this section applies to
moneys raised from taxation and not from receipts from other sources.

In an opinion to Honorable J. J. Brown, under date of February 26th, 1912,
and reported in Volume 2, page 1633, of the Annual Report of the Attorney-
General for 1912, the Honorable Timothy S. Hogan, Attorney-General, held as
follows:

“Section 5649-3d limiting appropriations to the purpose set forth in the
annual budget and to the amounts fixed by the budget commission relates
to moneys raised by taxation only, and expressly excludes moneys desig-
nated as ‘receipts and balances’ such as those of the general fund derived
from the transfer of balances left in other funds at the close of the pre-
ceding fiscal year.”

After careful consideration of the above opinion, I concur in the above con-
clusion. Therefore, if the appropriation in question was made from receipts other
than those received by taxation, the appropriation would not be in violation of
said section 5649-3d General Code.

You also call attention to the provisions of section 3797 General Code, and
state that the appropriation now in question was not embodied in the semi-annual
appropriation ordinance as provided by the above section. Said section 3797
reads as follows:

“At the beginning of each fiscal half year, the council shall make ap-
propriations for each of the several objects for which the corporation has
to provide, or from the moneys known to be in the treasury, or estimated
to come into it during the six months next ensuing from the collection of
taxes and all other sources of revenue. All expenditures within the fol-
lowing six months shall be made from and within such appropriations and
balances thereof.”

This section has also been under consideration by my predecessors. In an
opinion to your department, under date of September 19, 1913, and reported at
page 398, Volume 1, of the Report of the Attorney-General for 1913, Honorable
Timothy S. Hogan, held as follows:

“The city council may not legally enact supplementary appropriations
increasing the amount appropriated in the regular semi-annual appropriat-
ing ordinance.
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If the particular subject is not contained in the regular appropriating
ordinance, council may with certain restrictions legally pass a supple-
mentary ordinance making specific appropriations for such subject.

The mere fact that an item may not have been provided for in the
budget of the administrative officer as revised by council for its own pur-
poses, at the time of making up the tax levying ordinance, does not of
itself preclude council from making a subsequent appropriation for that
purpose, either at the time of making the regular semi-annual appropri-
ation or at a subsequent date.”

I also concur in the above conclusion.

It appears from your statement of facts that the semi-annual appropriation
ordinance did not contain an appropriation for the purpose covered by the appro-
priation and contract now in question. It was therefore legal for the council to
pass a supplementary appropriation ordinance covering the matter in question.

It is stated in the ordinance that the purpose of the proposed expenditure is
to secure facts upon which to base proper legislative action of council. While
such a declaration should have weight it is not conclusive as to the purpose of the
appropriation.

Under the provisions of section 4211 General Code, the council of a city has
legislative power only, and cannot enter into contracts. Said section 4211 of the
General Code reads as follows:

“The powers of council shall be legislative only, and it shall perform
no administrative duties whatever, and it shall neither appoint nor con-
firm any officer or employe in the city government except those of its own
body, except as is otherwise provided in this title. All contracts requiring
the authority of council for their execution shall be entered into and con-
ducted to performance by the board or officers having charge of the mat-
ters to which they relate, and after authority to make such contracts has
been given and the necessary appropriation made, council shall take no
further action thereon.”

In the case of McCormick v. The City of Niles, 81 O. S., 246, it is held:

“The liability of a municipal corporation to pay for the publication of
ordinances, resolutions and legal notices required by law to be published,
must rest on express contract, and not upon a mere account for the ren-
dition of such services.

Where the statute has not prescribed the person who shall execute
such a contract in behalf of a municipal corporation, it is consistent with
section 1536-653, Revised Statutes, for the council, by ordinance or reso-
lution, to authorize the clerk thereof to execute such contract according
to the directions of the council.”

In this case the right of contracting for the publication of ordinances was in
question, and it was held that council had authority to direct the clerk of council
to enter into such contract. The publication of ordinances is a part of the legis-
lative duty as such ordinances are not effective until they are published as re-
quired by the statutes.

In municipalities of other states, the council has authority to enter into con-
tracts on behalf of the corporation.

In such states the right of council to enter into contracts through committees
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15 recognized. The rule is stated in section 1177 of McQuillin on “Municipal Cor-
porations,” as follows:

“Municipal contracts may be made through appropriate committees
of the common council, or committees of other bodies, but power to make
contracts by a committee can be exercised only by the concurrent action of
at least a majority; and the chairman, as such, has no authority to make
the contract.”

The contract now under consideration, was executed by the committee under
the direction of council, by the chairman and the other members of the committee.
The formal execution of the contract therefore was a compliance with the above
rule.

The question arises, however, as to the authority of council to enter into such
contract. Council has no specific authority to enter into such contract and its
authority must be implied, if at all, from its power to legislate in behalf of the
city.

In the case of State ex rel. v. Gayman, 11 C. C. N. S, 257, the validity of a
joint resolution of the general assembly to investigate charges of corruption was
under consideration. It was declared in the resolution that the investigation was
to be made for further legislation. The court, however, considered the effect of
the resolution and held that the proposed investigation was not in fact to be
made for the purpose of aiding legislation and held the resolution to be void.

As to the implied authority of the gencral assembly to make such investiga-
tion, the court through Giffen, J., says, at page 261:

“If we are wrong in this conclusion the question still arises whether
the committee can act after the final adjournment of the general assembly.
The right to investigate and gather information in the manner here pro-
posed exists, if at all, as an incident of and by implication from the
power to legislate conferred by the constitution. An act duly passed by
the general assembly is a complete exercise of the power to legislate;
but a resolution to investigate for the purpose of further legislation,
passed by the same body, is the exercise of a right incident to that power,
and if that power itself be surrendered the incidental right goes with it.”

The court does not directly hold that the general assembly had such inherent

power.
In the case of State ex rel. v. Oglevee, Auditor, 36 O. S., 324, it is held:

“Neither branch of the general assembly can alone appropriate money
from the treasury; but where a fund is provided by law for the contin-
gent expenses of either branch, the disbursement of the funds for such
purposes is subject to the control of such branch.

Hence, where a sum is allowed by the house of representatives for
cleaning the hall occupied by that body, after its adjournment, the party
rendering the service in pursuance of the resolution is entitled to be paid
therefor out of the contingent fund previously appropriated for the use
of the house.”

It appears from the above holding that the general assembly has a right to
contract for services performed for either branch of the legislature.
At the time the above decision was rendered and that of State ex rel. v. Gay-
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man, supra, the legislative power of the state was vested in the general assembly
by the provisions of section 1, article II of the Constitution, which then read as
follows:

“The legislative power of this state shall be vested in a general assem-
bly, which shall consist of a senate, and a house of representatives.”

There is, however, no provision in the constitution which grants to, or pro-
hibits the general assembly from entering into contracts.

Under the terms of section 4211, General Code, the legislative power of a
city is vested in council. In order to perform this duty the members of council
would have an implied power to make investigations so that they could intelli-
gently perform such duty and legislate for the best interests of the community.
Council would have the right to make such investigation independent of any ad-
ministrative or executive officer. To deny such right might in many cases hamper
council in the proper performance of its duties.

Council, therefore, has an implied power to make an investigation “for the
purposes of securing information upon which to base proper legislation,” and it
may authorize a committee of council to enter into a contract on behalf of the city
for the purpose of having such investigation made.

It is within the proper discretion of council to determine to what extent such
an investigation shall be made. The determination of council should not be set
aside or held to be in excess of its powers except upon clear abuse of its discre-
tion. This is not shown in the present case.

The contract now in question was within the discretion of council. It was
entered into by the members of the committee authorized by council and made in
the name of the city. It was, therefore, valid if the appropriation was properly
made.

It appears that the money to pay for this contract was appropriated “out of
the unappropriated moneys in the gas, water and electric funds.” These funds
were provided for carrying on these respective plants. They are not created as
funds from which council may make expenditures for legislative purposes. Ex-
penditures made by council for its use should be made from a fund created and
provided for that purpose, as is done in providing funds for payment of publica-
tion of ordinances and of salaries of the clerk of council and his assistants. '

The effect of the appropriating ordinance was to transfer three thousand dol-
lars from the gas, water and electric funds to a council or legislative fund.

A transfer of funds can only be made from funds raised by taxation under
the provisions of section 3799, General Code, which reads:

“By the votes of three-fourths of all the members elected thereto, and
the approval of the mayor, the council may at any time transfer all or
a portion of one fund, or a balance remaining therein, except the pro-
ceeds of a special levy, bond issue or loan, to the credit of one or more
funds, but there shall be no such transfer except among funds raised by
taxation upon all the real and personal property in the corporation, nor
until the object of the fund from which the transfer is to be effected has
been accomplished or abandoned.”

The expenditure now in question was not provided for in the annual budget
and therefore money raised from taxation could not be used for that purpose, as
that would be in violation of section 5649-3d, General Code, supra. The only
money that could be reached by a supplementary appropriation ordinance as that
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now in question was that coming under the term “receipts and halances,” and not
from that raised by taxation. The money known as “rcceipts” is not raised by
taxation, and this could not be transferred from one fund to another.

A part of the funds expended was taken from the water fund.

Section 3959 General Code provides:

“After paying the expenses of conducting and managing the water-
works, any surplus therefrom may be applicd to the repairs, enlargement
or cxtension of the works or of the reservoirs, the payment of the inter-
est of any loan made for their construction or for the creation of a sink-
ing fund for the liquidation of the debt. The amount authorized to be
levied and asscssed for waterworks purposes shall be applied by the coun-
cil to the creation of the sinking fund for the payment of the indcbted-
ness incurred for the construction and cxtension of waterworks and for
no other purpose whatever.”

Section 3960 General Code reads:

“Uoney collected for waterworks purposes shall be deposited weekly
with the treasurer of the corporation. Money so deposited shall be kept as
a separate and distinct fund. When appropriated by council, it shall be
subject to the order of the director of public service. Such director shall
sign all orders drawn on the treasurer of the corporation against such
fund.”

Under the provisions of these sections monies raised for waterworks purposcs
shall be used for that purpose and “shall be kept as a separate and distinct fund.”
When appropriated by council it shall be subject to the order of the director of
public service. The amount appropriated in the present case from the waterworks
fund was in violation of the above sections.

Council did not have authority to make the appropriation in question from
the water, gas and electric funds. The contract in question, however, has been
fully executed and the city of Hamilton has secured the benefit thereof. The city
solicitor has approved the consent in these terms: “O. K. as to form and legal-
ity.”

Under the above circumstances no finding should he made against any of the
officers for the illegal cxpenditurcs of the funds, but attention should be called to
the illegal appropriation and transfer of funds.

Very truly yours,
Josepa McGHEE,
Attorney-General.

925.

MUNICIPAL OFFICERS —ELECTED AT NOVEMBER ELECTION AND
UNABLE TO ASSUME THEIR DUTIES BECAUSE OF SERVICE IN
UNITED STATES ARMY--PREDECESSORS HOLD OVER UNTIL
THEY QUALIFY —WHEN COUNCIL MAY DECLARE VACANCY —
HHOW FILLED—IIOW OFFICE FILLED AFTER NEWLY ELECTED
OFFICIALS QUALIFY.

1. IWhere persons were elected last November to the offices of city auditor,
city treasurer and city solicitor, and where they are not able to cnter upon the
duties of the offices to which they were respectively clected, due to the fact that

3—VYol. I—-A. G,
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they are serving in the United States armny, and who do not qualify until they are
able to enter wpon their duties, the officers clected in November, 1915, will serve
until the members elected in November, 1917, do qualify.

2. However, if the said persons clected last November do not qualify within
ten days, then the council of the municipality might,.if they desired, declare a va-
cancy, in which event the mayor should fill the vacancy for the unexpired tevm, this
being under section 4242 General Code.

3. But if the persons clected itn November, 1917, do qualify by taking the oath
of office and giving bond and are not able to enter upon the duties of the
office to which they were clected due to the fact that they are serving in the
United States army, then the mayor of the municipality should appoint some person
to perform the duties of the office until the disability is removed and they are able
to perform the duties.

Coruaters, Omio, January 8, 1918.

Bureau of Inspection and Supervision of Public Offices, Columbus, Olio.
GENTLEMEN :—I have your comimmunication of recent date in which you make
inquiry in reference to the matter of the election of three persons at the last Novem-
ber election for city officers, one being elected city auditor, one city treasurer, and
the other city solicitor. The three persons are in the army of the United States,
and therefore, for the present, at least, are not able to enter upon the performance
of the duties of their respective offices. You ask what legal steps should be taken
in reference to making provision for the performance of the duties of these various
offices. Practically the same principles of law will apply to the three conditions.
First, let us notice the provisions of the statutes in reference to the election
and terms of these three officers. Section 4275 Generdl Code provides that the
auditor shall be elected for the term of two years, and shall serve until his successor
is elected and qualified. Scction 4293 General Code provides that the treasurer shall
be elected for a term of two years and shall serve until his successor is elected and
qualified. Section 4303 General Code provides that the city solicitor shall be elected
for a term of two years and shall serve until his successor is elected and qualified.
From the provisions of these sections the persons who took their offices on
January 1, 1916, will continue to serve as said officers until their successors are
elected and qualified—that is, they shall serve until two conditions obtain: First,
the election of their successors; and, second, the qualification of their successors.
So, if any of the persons clected at the last November election do not qualify, then
the officers elected in November, 1915, and who took their offices on January 1,
1916, would continue to hold the offices until the persons clected last November—
and who are now in the army—would qualify by taking the ocath of office and filing
the required bond.
This proposition, however, would have to be modified to some extent on ac-
count of the provisions of section 4242 General Code, which reads as follows:

“The council may declare vacant the office of any person elected or ap-
pointed to an office who fails to take the required official oath or give any
bond required of him, within ten days after he has been notified of his ap-
pointment or election, or obligation to give a new or additional bond, as
the case may be.”

From this provision, if the persons so elected should not qualify within ten
days after receipt of notice of election, then the council might, if it desired to do
so, declare the office vacant. In this event the vacancy would have to be filled
under and by virtue of the provisions of section 4252 G. C.
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But, supposing the perzons clected last November qualified by taking oath and
filing bond, then the officers clected in 1915 would not hold over any longer than
until the bond prescribed by law is filed; and this for the reason that they hold
only until their successors are elected and qualify. What, then, will be done in
reference to the duties of the offices in the cvent that the persons elected thereto
qualify, the said persons not being able to perform the duties due to the fact that
they are in the army of the United States?

In reference to this question it is well for us to remember that the statute makes
no provision whatever for deputy or assistants to the city treasurer; but the statute
in reference to the city solicitor makes provision merely for an assistant, provided
that council consents. The statute in reference to the city auditor makes provision
for a deputy to the city auditor, provided council consents.

While these provisions are somewhat different in each case, yet I do not believe
they would have any effect upon the answer to be given to your question. I believe
that the provisions of section 4252 Gencral Code would control in cach case.

The above discussion applies to those officers who qualify but are not able to
enter upon the performance of their duties due to the fact that they are serving in
the United States army, and in this event I am of the opinion that the provisions of
section 4252 General Code would apply inasmuch as it provides:

“In casc of the death, resignation, removal or disability of any officer
* % % the mayor thercof shall fill the vacancy by appointment and such
appointment shall continue for the unexpired term and until a successor is
duly appointed or duly elected and qualified, or until such disability is
removed.”

It is my opinion that the plain intendment of this statute is such that the con-
ditions suggested by you would come under its terms and provisions. The persons
clected are not now able to perform the dutics of the office to which they were
clected, because of the fact that they are serving in the army of the United States.
In other words they are dizabled from the performance of these duties, but this
disability will not necessarily remain during the entire term for which they were
elected. They may be honorably discharged from service in the army and thus be
able to perform the dutics of the office to which they were respectively elected.
Hence it is my opinion that the mayors of the different municipalities involved
might appoint some person to fill the vacancy duc to the disability of the persons
clected thereto to perform the duties of the present time, and that the persons ap-
pointed would hold office until the disability is removed—that is, until the persons
would be discharged from scrvice in the United States army, and thus be able to
enter upon the performance of the duties of the respective offices.

It must be remembered that the language used is not “other disability.” If it
were, then under the familiar rule of ejusdem generis “disability” would have to
be given a meaning similar to the specific causes which precede it. In the statute
under consideration the general term “disability” is used, and as said I am of the
opinion that it is broad enough to include the conditions under consideration.

Hence, answering your question specifically :

1. If the persons elected last November should not qualify by taking oath and
filing bond then in that event the respective officers who took office on January 1,
1916, would hold over until they do qualify by taking oath and filing bond.

2. However, under the provisions of scction 4242 General Code, if the persons
clected should not qualify within ten days after receiving notice of their election,
then the council of the municipality might, if it so desires, declare said office vacant,
in which event the mayor would fill the vacancy under the provisions of section 4252
General Code.
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3. In the event that said persons have qualified and are not able to enter upon
the dutics of their office then in that event the mayor of the municipality, under
section 4252 General Code would appoint some person to fill the vacancy until the
disability is removed.

Very truly yours,
Josepr McGHEE,
Attorney-General.

926.

ORDINANCE—NOT EFFECTIVE UNTIL EXPIRATION OF THIRTY DAYS
—OFFICER TAKING OFFICE DURING REFERENDUM PERIOD RAIS-
ING HIS SALARY—WILL DRAW SALARY AS IT EXISTED PRIOR
TO INCREASE.

The provisions of an ordinance passed by the council of a city do not, with
some exceptions, become effective until thirty days after it is filed with the mayor.
Hence, if an officer enters upon his duties for the term for which he is elected be-
fore an ordinance, raising his salary, becomes effective under the principles of the
referendum, he will draw the salary as it existed prior to the increase, during the
term for which he is elected.

Coruysus, Omio, January 8, 1918.

Burean of Inspection and Supervision of Public Offices, Columbus, Olio.

GENTLEMEN :—I have your communication of December 5, 1917, which is as
follows:

“We respectfully request your written opinion upon the following
matter:

STATEMENT OF FACTS

Under an existing ordinance the salary of an elected officer of a munic-
ipality, elected for a term of two years, is $1,200.00 per year. On December
15, 1917, council passes an ordinance fixing the salary for said position at
$1,500.00 per year. Under the provisions of section 4227-2 General Code,
the last ordinance mentioned will become operative on January 14, 1918.

Question: DMay the officer in question legally be paid at the rate of
$1,500.00 per year from and after January 14, 1918, or must he serve his
entire elective term of 1918 and 1919 at the salary of $1,200.00 per year?”

The facts upon which you desire an opinion are briefly these: TUnder an ex-
isting ordinance of a certain city the salary of a certain official of the city is fixed
at $1,200.00. Then your supposition is that on December 15, 1917, council of said
city should pass an ordinance fixing the salary of said official at $1,500.00 per year,
which under and by virtue of the principle of the referendum would not become
effective until thirty days after it is filed with the mayor, which would make it be-
come effective something like Januvary 14, 1918. Upon these facts your question is
as to whether an officer who takes his position on January 1, 1918, would draw a
salary of $1,200.00 up to the fourteenth day of January, 1918, and from that time
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on a salary of $1,500.00, or whether he would draw $1,200.00 from the beginning of
the term for which he was elected to the end thercof. Of course, there would be
another alternative in that he might begin with a salary of $1,500.00 and continue
to draw the same up to the end of the term for which he was elected.

The particular sections which give rise to this question are sections 4213 and
4227-2 of the General Code, which read as follows:

“Sec. 4213. The salary of any officer, clerk or employe shall not be in-
creased or diminished during the term for which he was elected or ap-
pointed, and, except as otherwise provided in this title, all fees pertaining
to any office shall he paid into the city treasury.”

“Sec. 4227-2. Any ordinance, or other measure passed by the council of
any municipal corporation shall be subject to the referendum except as here-
inafter provided. No ordinance or other measure shall go into effect until
thirty days after it shall have been filed with the mayor of a city or passed
by the council in a village, except as hereinafter provided.

When a petition signed by ten per cent of the electors of any munic-
ipal corporation shall have been filed with the city auditor or village clerk
in such municipal corporation, within thirty days after any ordinance, or
other measure shall have been filed with the mayor, or passcd by the coun-
cil of a village, ordering that such ordinance or measure be submitted to
the electors of such municipal corporation for their approval or rejection,
such city auditor or village clerk shall, after ten days, certify the petition to
the board of deputy supervisors of elections of the county wherein such
municipality is situated and said board shall cause to be submitted to the
electors of such municipal corporation for their approval or rejection, such
ordinance, or measure at the next succceding regular or general election, in
any year, occurring subsequent to forty days after the filing of such peti-
tion,

No such ordinance or measure shall go into effect until approved by
the majority of those voting upon the same. Nothing in this act shall pre-
vent a municipality after the passage of any ordinance or other measure
from proceeding at once, to give any notice, or make any publication, re-
quired by such ordinance or other measure.”

As suggested above, there are three different views which may be taken with
reference to the salary of said official, which are as follows:

The official taking office on January 1, 1918, might begin with a salary of
$1,500.00 and draw the same during the entire term for which he is elected; or he
might begin with a salary of $1,200.00 and draw the samc during the entire term
for which he is clected ; or he might begin with a salary of $1,200.00 and draw said
salary up to the time that the ordinance goes into force and effect under the prin-
ciples of the referendum, as set forth in said section 4227-2 G. C., at which time
he would begin with a salary of $1,500.00 and draw the same until the expiration
of the term for which he is clected.

Which one of these different propositions is selected to be the correct one de-
pends altogether upon the question as to what construction we place upon the
ordinance increasing the salary of said officer from $1,200.00 to $1,500.00 in the
light of the provisions of law as found in said above quoted sections. The first prin-
ciple of law to he considered is that “the salary of any officer * * * shall not
be increased or diminished during the terin for which he was elected.” The other
principle of law is that “no ordinance * * * shall go into effect until thirty days
after it shall have been filed with the mayor of a city * * *»
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With the three propositions above set forth and the two principles of law just
stated in mind, let us proceed with the consideration as to what is the correct con-
clusion to be reached in reference to your query. Of course, if the ordinance
passed by the council on December 15, 1917, and filed with the mayor, becomes ef-
fective immediately upon publication, to the extent at least that the change in salary
takes effect at that time or on or before January 1, 1918, then the first of the above
propositions would be true, that is, the officer would begin with a salary of $1,500.00
and continue to draw the same until the expiration of the term for which he is
elected. But if said ordinance does not become effective for the purpose of making
the change in salary until thirty days after the same is filed with the mayor of the
city, then the second of the above propositions would be true, that is, the officer
would begin with a salary of $1,200.00 and continue to draw the same until the ex-
piration of the term for which he is elected. This for the rcason that the salary
of an officer cannot be increased during the term for which he was elected and if
the change becomes effective on or about January 14, 1918, it would come within
the purview of section 4213 G. C. and would not affect the salary of the officer dur-
ing the term for which he was elected. In my opinion there is no reasoning what-
ever which could lead us to the conclusion that the third proposition above set forth
is correct; namely, that the officer might begin the term of office with a salary of
$1,200.00 and draw the same up to the time at which the ordinance would become
fully effective under the principles of the referendum and from that time on draw
a salary of $1,500.00. The increase in salary either becomes effective before January
1, 1918, or after said date. I{f it becomes effective before said date, the officer would
begin with $1,500.00 and end with that amount, because the principle set forth in
section 4213 cannot apply to such conditions. But if the change becomes effective
after January 1, 1918, then the principle set forth in section 4213 would apply and
the increase in salary could not be made to apply to the officer taking office on
January 1, 1918; he would draw $1,200.00 from the beginning of his term to the
end of the same. Ilence, we must select either the first or the second of the
propositions above enumerated.

So we will proceed from now on upon that theory. Section 4227-2 G. C. pro-
vides “no ordinance shall go into effect until thirty days after it shall have been
filed with the mayor of a city.” This provision is made to give opportunity to the
people to have any ordinance referred to them for approval or disapproval, should
they desire to have it referred to them. This is what is styled as the principle of
the referendum. In considering this question, it must always be borne in mind that
the law making bodies of the state and of the cities of the state are no longer su-
preme in the matter of law making.

Section 1 of article 1I of the constitution provides as follows:

“The legislative power of the state shall be vested in a general assembly
consisting of a senate and house of representatives, but the people * * 3
reserve the power to adopt or reject any law, section of any law or any item
in any law appropriating money passed by the general assembly * * *7”

That is, the people of the state enter into the factor of making laws and virtually
become a part of the law making machinery of the state. They reserve to them-'
selves the right to approve or disapprove the acts which are passed by the legislature
and filed by the governor with the sccretary of state. This is the view that is taken
of the principles of the initiative and referendum by our courts.

In Pfeifer et al, vs. Graves, 88 O. S., 473, the court say:

“The language of section 1b is to be fairly and reasonably interpreted
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so as to carry out the purpose of the people who adopted the dual form
of direct and indirect legislation prescribed therein.”

On page 486, the court in considering section 1 of article IT of the constitution,
state:

“The first named is a delegated power~—from the people to their legis-
lative agents or representatives. The second is a reserved power; it com-
prehends all of the sovercign power of legislation not thus delegated.”

In State ex rel. vs. Hildebrandt, Sccretary of State, 94 O. S., 154, the court say
in the first branch of the syllabus:

“The term ‘legislature,” in section 4, article I of the United States con-
stitution, comprehends the entire legislative power of the state; and, as so
used, includes not only the two branches of the general assembly but the
popular will as expressed in the referendum provided for in sections 1 and
lc of article II of the Ohio constitution.”

On page 161 the court reasons as follows:

“These various sections disclose that, while the legislative power has
been delegated to the bi-cameral body composed of the senate and house of
representatives, the people of Ohio have by the aforesaid provisions of
their constitution determined the manner by which such legislative power
may be exercised, under what circumstances the laws passed by it may be-
come operative without an appeal to the people, and have further imposed
the conditions under which such laws may become operative or inoperative
as they may have been adopted or rejected by the popular vote designated

L]

as the ‘referendum’.

Trom these decisions of our courts and from reason also we readily see that
the people become a vital and essential part of the machinery of legislation in the
state at large.

The same principle applics to municipalities, Under the provisions of section
4227-2 G. C. the people of municipalities have heen given the right to have referred
to them, for their approval or disapproval, ordinances passed by the council. They
virtually become a part of the law making machinery of the city. The mere fact
that the council of a municipality adopts an ordinance is not conclusive upon the
question as to whether the principles embodied in the ordinance will became the
law of the municipality or not. Council no longer has the final say in the matter
as to what principles shall be cnacted in law by means of ordinances or resolutions.
The people have the right to speak. And until they do speak, either by permitting
the ordinance to become effective without any action or by approving the same at
the polls by a majority vote, the provisions of the ordinance are held in abeyance.
If they take no steps to have it referred to them and quietly permit it to become
a law, it will become effective in thirty days from the time it is filed with the mayor
of a city. But cven in reference to this it must he remembered that the people of
the municipality virtually place their stamp of approval upon the same by quietly
permitting it to hecome a law of the municipality, 1f they ask to have it referred
to them the ordinance will not hecome effective until “approved by the majority of
those voting upon the same ¥ * * at a regular or gencral clection occurring
subsequent to forty days after the request to have same referred to the people is
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filed with the city auditor.” Instead of approving the same at the polls, the people
may decide in the exercise of their sovereign rights to disapprove the same, in which
case it will not become a law at all. The position of the people in reference to law
making under the principles of the referendum is exactly parallel to the position of
the governor of the state in the matter of law making. No act passed by both
houses becomes effective from that fact alone. The act must be referred to the
governor and he is given a period of ten days within which to decide whether he
will permit the act to become a law without his action in reference to the same or
whether he will approve the same by signing it or disapprove the same by vetoing
it. No one would hold for a minute that an act is in force or effect simply because
it has passed both branches of the legislature. The thing that gives the act vitality
is either the tacit approval of the governor or his signing the same, and if he does
not see fit to do one or the other of these things, he can veto the same and prevent
its becoming a law at all.

In view of all the above, to what conclusion can we come in reference to your
query, or rather to what conclusion must we come?

The statutes says no ordinance shall go into effect until thirty days after it
shall have been filed with the mayor of a city. The principles above enunciated
demand that the provisions of an ordinance should not go into effect until a certain
time after it has been filed with the mayor in order that the people may have the
right to refer the said ordinance to themselves for approval or disapproval, should
they desire so to do.

The question involved is really whether the principles contained in an ordinance
shall be anticipated or not. If we can anticipate the going into effect of the or-
dinance for the purpose of the change in salary, why not anticipate it in reference
to contractual rights and remedies? If we anticipate its going into effect for one
thing, why not anticipate its going into effect for all things?

It is my opinion that the going into effect of the ordinance can not be an-
ticipated for any purpose whatever, and that the provisions of the old ordinance
must be relied upon entirely as to the status of the law until the new ordinance
goes into force and effect under the principles of the referendum. The provisions
of the new ordinance during the referendum period are held in abeyance. The
ordinance works no change or cffect whatever upon the rights of persons until the
thirty-day period has expired. No rights can be predicated upon it; no remedies
can be secured from it. If it does not go into effect for a period of thirty days
as provided in the statute, then the repealing clause of the ordinance does not go
into effect until this period has expired. If the repealing clause is not in effect,
then the old ordinance in reference to salary remains in full force and effect until
the end of said referendum period. The provisions of both ordinances can not be
in force and effect, hence the provisions of the new ordinance are not effective as
to salary until the end of the referendum period. Therefore if the change in salary
takes place after the first of January, 1918, it could not affect the salary of the city
official taking office on the first of January, 1918, and this from the provisions of
section 4213 G. C. Hence the conclusion is sound that he must draw a salary of
$1,200.00 during the term for which he was elected at the November election in
1917 and upon which he had entered at the time the change in salary took place.

Further, if we should select the other alternative above suggested we would
under certain circumstances get into grave difficulties. Suppose we assume that the
change in salary took place when the council acted in the matter of passing the
ordinance; then the change would be effective before January 1, 1918, and the
official elected last November would be entitled to $1,500.00 from the beginning of
his term. Section 4227-2 G. C. specifically states that the ordinance shall not be
effective until thirty days after it is filed with the mayor, thus making this specific
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ordinance take effect after the middle of January. Iow could the new official draw
salary under an ordinance which is not yet in effect and while there is still an
ordinance in effect fixing his salary at $1,200.00?

Further, suppose a petition should he filed with the city auditor and the question
should be put up to a vote of the people at the next regular and general election
and suppose further that the people by their vote disapprove of the ordinance, then
we would have this situation: The officer would begin his term on the theory that
the change in salary took place in December, 1917, and therefore he would he en-
titled to $1,500.00 from the beginning of his term. But he would awaken on the
morning after the election and find that no change in salary had really been made
at all because the people refused to approve the ordinance and it fell and never
would become effective.

Hence, from reasoning and from the practical working out of the matter, I feel
confident that the only correct conclusion is to the effect that the ordinance becomes
effective for no purpose until the last turn is made by the legislative machinery,
namely, until the people quietly approve it by permitting it to become a law at the
end of the referendum period or until thcy approve the same on election day,
should they ask for a refercndum. ’

In addition to the reasoning herein set out I desirc to call your attention to
opinion No. 493, rendered to the public utilities commission on August 3, 1917. In
said opinion I was placing a construction upon our constitutional provisions in
reference to the referendum on a state of facts similar to those submitted by you
and much that was stated in said opinion will apply to the matter now before me,

In rendering the above opinion I am not unmindful of the fact that this de-
partment has not always been uniform in reference to the effect of the referendum
upon the question of change in salary. Mr. Denman, in an opinion rendered on
January 10, 1910 (reports of the attorney-gencral for 1910-1911, page 1045), held
that a change in salary made by an ordinance would not become effective as to
persons whose terms began during the ten-day period during which the ordinance
must be published before it would become effective. This was a much stronger
holding than the one which I have made, due to the fact that eveiything had been
done in reference to said ordinance so far as legislation was concerned that could
be done because the principle of the initiative and the referendum was not in force
and effect at that time.

My predecessor, Hon. Timothy S. Hogan, rendered an opinion December 29,
1911 (reports of the attorney-gencral for 1911-1912, page 1619), which if applied
to the facts presented in your communication would permit the official, entering
upon the duties of his office on January 1, 1918, to draw a salary of $1,200.00 up to
the time that the ordinance would become effective and from that time on a salary
of $1,500.00.

In an opinion rendercd by my predecessor, ITon. Edward C. Turner, on October
15, 1915 (reports of the attorney-general for 1915, page 2005), he held practically
the same as did Mr. Hogan. But notwithstanding these holdings of my pre-
decessors it is my opinion that the conclusion reached by me in reference to the
matter set out in your communication is correct.

Hence, answering your question specifically, it is my opinion that the officer
taking his position on January 1, 1918, would draw the salary of $1,200.00 from the
beginning of the term for which he was elected to the end thereof, and this under
the principles as set out in scction 4227-2 G. C.

Very truly yours,
JoserE McGHEE,
Attorney-General,
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927.

JUDGE OF ELECTIONS—WHO SERVED AT ELECTION—INELIGIBLE
TO OFFICE OF MEMBER OF BOARD OF EDUCATION—HOW VA-
CANCY CAUSED THEREBY FILLED.

1. A person who served as a judge of elections is ineligible to office of wmemn-
ber of the board of education, for which position he received sufficient wotes to
elect him at the last election.

2. A person who receives a smaller number of votes than his opponent is not
considered elected because of the ineliyibility of the successful candidate.

3. Where a person receives sufficient votes to elect him as one of a group of
persons who are elected members of a board of education, and such person is in-
eligible to hold said position, a vacancy occurs which shall be filled by the remain-
ing members of the board.

Corumers, OmIo, January 10, 1918.

Hon. WAYNE STILWELL, Prosecuting Attorney, Millersburg, Ohio.
Dear Sir:—You request my opinion on the following matter:

“A question has arisen with regard to the election of a member of the Mil-
fersburg school board and I have been asked to secure your opinion, * * *
Mr. R. L. P, who received third highest vote, and whose name was on the
ticket, was a judge of elections. He had, sometime previous to the elec-
tion, verbally asked that his name be not printed. Knowing that he was
disqualified by reason of his service as judge (section 5092) he did not
file an expense account or try to qualify in any way for the office. Mr.
C. R. W, who was fourth highest, filed his expense account and claims
that he has been duly elected.”

Section 5092 G. C. reads as follows:

“No person, being a candidate for an office to be filled at an election,
other than for committeeman or delegate or alternate to any convention,
shall serve as deputy state supervisor or clerk thereof, or as a judge or
clerk of elections, in any precinct at such election. A person serving as
deputy state supervisor or clerk thereof, judge or clerk of elections con-
trary to this section shall be ineligible to any office to which he may be
elected at such election”

So that when Mr. R. L. P. served as a judge of elections on the election
board in the Millersburg school district, he thereby became ineligible to be a can-
didate for member of the board of education and no certificate of election could
be issued to him as such member. That Mr. C. R. W. who was a candidate and
who received fewer votes than did R. L. P. at such election, filed his expense
account, would not make C. R. W. the duly elected member at such election.
This question was squarely passed upon in State ex rel. v. Speidel et al, 62 O. S,
156, where Davis, J., at page 159, uses the following language:

“The election may fail altogether * * * * by yeason of ineligibil-
ity of the successful candidate * * * * but that could not elect a man
who in fact has received a smaller number of votes than his opponent.”
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Following the above decision, then, I must advise you that there is a vacancy
in the membership of said board which is caused by the incligibility of the can-
didatc who was voted for and the same should be filled as other vacancies are
filled and under the provisions of section 4748 of the General Code, which reads
in part as follows:

“A vacancy in any hoard of education * * * * gha]l be filled by
the board at its next regular or special meeting, or as soon thereafter as
possible, by eclection for the wnexpired term. A majority vote of all the
remaining members of the board may fill any such vacancy.”

Very truly yours,
Josera McGHEE,
Attorney-General.

928.

KENNEL—AS USED IN SECTION 5652-1 G. C. DEFINED—THE PHRASE
“NOT CONSTANTLY CONFINED” DOLES NOT APPLY TO UNREG-
ISTERED DOGS BELONGING TO REGISTERED KENNEL WHERE
SUCH DOGS ARE TAKEN OUT FOR EXERCISE.

(1) The term “kennel” as used in scction 5652-1 G, C. (107 O. L., 534), means
any pack or collection of dogs, over the age of three months, kept togetier for
the purposes of hunting or for sale.

(2) The phrase “not constantly confined,” as used tn the statutory provision
designating the conditions under which unregistered dogs over the age of three
months may be seiced and impounded, refers to dogs at liberty without restraint,
and the statutory provision requiring the scizure and impounding of such unreg-
istered dogs has no application to unregistered dogs belonging to a registered kennel
where such dogs are taken out for excrcise under leash or other vestraint.

Corumpys, OHIo, January 10, 1918.

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
GeNTLEMEN :—This department is in receipt of a communication in which
you ask an opinion as follows:

“(1) Section 5652-1 G. C,, (107 O. 1.. 534) provides a registration fee
against every owner of a kennel of dogs of $10.00 per year. Does this
apply to any person who breeds and sells dogs, or doces it apply only to a
professional breeder and dealer in dogs?

(2) The kennel provision of this law, where a kennel is registered,
provides that dogs which are constantly confined need not e registered.
When a kennel keeper takes out such dogs for exercise that arc in leash,
are they to be considered to be confined to the extent that a sheriff could
not seize them Lecause they had no tag, while being so exercised?”

As explanatory of some of the provisions of scction 5652-1 General Code I
note the provisions of scction 5052 General Code, which reads:

“Sec. 5652. Every person who owns, keeps or harbors a dog more
than three months of age, annually, before the first day of January of
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each year, shall file together with a registration fee of one dollar for
each male or spayed female dog, and a registration fee of two dollars
for each female dog unspaved, in the office of the county auditor of the
county in which such dog is kept or harbored, an application for regis-
tration for the following year beginning the first day of January of such
year, stating the age, sex, color, character of hair, whether short or long,
and breed, if known, of such dog, also the name and address of the
owner of such dog.”

Section 5652-1 General Code provides as follows:

“Every owner of a kennel of dogs shall in like manner as in section
5652 provided, make application for the registration of such kennel, and
pay therewith to the county auditor a registration fee of ten dollars for
such kennel. Provided, however, that the owner of such dog kennel shall,
in addition to paying such kennel fee, comply with all of the requirements
of section 5652 with respect to every dog more than three months of age
belonging to such dog kennel not kept constantly confined in such kennel.”

The term “kennel” has been defined as meaning the house or other shelter
place provided for dogs, or as meaning a number of dogs kept together. Thus,
in the Standard Dictionary the term is defined as follows:

"“l. A house or other shelter for a dog or for a pack of hounds.
2. A number of dogs kept together; a pack of hounds.”

In the Century Dictionary the term is defined:

“1. A house or cot for a dog, or a pack of hounds.
2. A pack of hounds; a collection of dogs of any breed or of dif-
erent breeds.”

The term as used in section 5652-1 Gencral Code secems to comprechend some-
thing of the idea denoted in both definitions. However, 1 am inclined to the
view that the major idea denoted by the use of the term “kennel” in this section is
that of a pack or collection of dogs rather than the place where the dogs are
kept.

In the case of The State v. Tripp, 84 Conn., 641, the court had under consid-
cration the prosecution of the defendant on the charge of killing a couple of dogs
belonging to a registered or licensed kennel registered in the name of two persons as
owners, under a statute which provided that any owner or keeper of a kennel
might apply, on or before the first day of May, to the town clerk of the town in
which such kennel was located for a kennel license; that the town clerk should
issue to such applicant a kennel license for one year from the first day of May,
which license was required to specify the name of the kennel, the name of the
owner and the keeper of the same, and that every dog kept in such kennel so
licensed should when at large wear a collar bearing a metal tag or plate upon
which should appear the number of the kennel license, the name of the town issu-
ing such license and the year thereof, which plates or tags were to be furnished
by the town clerk.

Another section of the act provided that the dog warden should take into his
custody any dog found at large without the required tag or plate on its collar, and
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that after notice was given of the capture of the dog, unless it was redeemed
within a certain fixed time by the payment of a sum of money in no case exceed-
ing three dollars, it should be killed by such warden. Another section applicable
to dogs belonging to a licensed kennel provided that every person who should un-
lawfully kill or injure such a dog should be fined or imprisoned.

The court in the case above noted, in affirming a judgment of the lower court
convicting defendant of an offense of unlawfully killing dogs belonging to a reg-
istered kennel, in its opinion uses the following language:

“The fact that a part of the pack of hounds which formed the
licensed kennel were kept at the house of each of the owners in the same
town did not vitiate the license. The word ‘kennel’ as used in the statute
does not mean the house or place in which the dogs are kept, but a pack
or collection of dogs usually kept or bred for hunting, or for sale”

After mature consideration I am unable to arrive at a more satisfactory defi-
nition of the term “kennel” as used in this act than that given in the case of State
v. Tripp, supra, and in answer to your first question I am of the opinion that the
term “kennel” as used in this act means any pack or collection of dogs over the
age of thrce months kept together for the purpose of hunting or for sale.

With respect to your second question I note the provisions of scction 5652-7
General Code and a part of the provisions of section 5652-8 General Code, which
read as follows:

“Sec. 5652-7. County sheriffs shall seize and impound all dogs more
than three months of age, except dogs kept constantly confined in a reg-
istered dog kennel found not wearing valid registration tags. Upon affi-
davit made before a justice of the peace, that a dog more than three
months of age and not kept constantly confined in a registered dog ken-
nel is not wearing a valid registration tag and is at large, or is kept or
harbored in his township, such justice of the peace shall forthwith order
the sheriff of the county to seize and impound such animal. Thereupon
such sheriff shall immediately seize and impound such dog so complained
of. Such sheriff shall forthwith give notice to the owner of such dog, if
such owner be known to the sheriff, that such dog has been impounded,
and that the same will be sold or destroyed if not redeemed within four
days. If the owner of such dog be not known to the sheriff, he shall post
a notice in the county court house describing the dog and place where
scized, and advising the unknown owner that such dog will be sold or de-
stroyed if not redeemed within four days.”

“Sec. 5652-8. County commissioners shall provide for the employ-
ment of deputy sheriffs necessary to enforce the provisions of this act,
shall provide nets and other suitable devices for taking dogs in a humane
manner, and, except as hereinafter provided, shall also provide a suitable
place for impounding dogs, and make proper provision for feeding and
caring for the same, and shall also provide humane devices and methods
for destroying dogs. * * *”

Without extended discussion of the statutory provisions applicable to your
second question above quoted, I am of the opinion that the phrase “not con-
stantly confined,” as used in the statutory provision designating the conditions
under which unregistered dogs over the age of three months may be seized and
impounded, refers to dogs at liberty without restraint, and that the statutory pro-
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vision requiring the seizure and impounding of such unregistered dogs has no
application to unregistered dogs belonging to a registered kennel where such dogs
are taken out for exercise under leash or otherwise restrained.
Very truly yours,
JoseprE McGHEE,
Attorney-General.

929.

- j

ASSESSMENT—WHEN SAME NOT CERTIFIED TO AUDITOR WITHIN

TWO YEARS—LIEN AGAINST PROPERTY EXTINGUISHED—PER-
SONAL LIABILITY RUNS SIX YEARS.

Where a willage officer fails to certify an assessiment for collection to the
county auditor within two years after the same is payable, the lien of such assess-
ment against the property is thercby extinguished. The owner of such property
at the time such assessment was made, is personally liable to pay such assessment
and where six years have not elapsed since said assessment became payable, the
statute of limitations has not yet run against the personal liability of such ownes.

CoLuMmsus, Oxro, January 10, 1918,

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
GENTLEMEN :(—Under recent date you submitted the following statement of
facts and inquiry:

“The clerk of a village of the state of Ohio, either through neglect of
duty, carelessness or inefficiency, failed to certify to the county auditor for
collection an assessment for a strect improvement which was due and pay-
able July 15, 1912, which certification to the county auditor has never been
made up to the present time. The owner of the property against which
the assessment was originally made sold said property in February, 1915,

QUESTION: In view of section 3906 G. C, together with other
statutes of limitation, can anybody at the present date be held liable for
the amount of the assessment unpaid? If so, who, and for what remain-
ing period of time?” ’

Section 3906 General Code, to which you refer, reads as follows:

“The lien of an assessment shall continue two years from the time it
is payable, and no longer, unless the corporation, before the cxpiration
of the time, causes it to be certified to the auditor of the proper county,
for entry upon the tax list for collection, or causes the proper action to
be commenced in a court having jurisdiction thereof, to enforce such
lien against such lots or lands, in which case the lien shall continue in
force so long as the assessment remains on the tax list uncollected or so
long as the action is pending, and any judgment obtained, under and by
virtue thereof, remains in force and unsatisfied.”

By virtue of this section the lien of the assessment continues only two years,
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unless the assessment has been certified to the county auditor. It does not affect,
however, the personal liability of the owner of the property at the time the assess-
ment was made to pay such asscssment.

Scction 3897 General Code reads as follows:

“Special assessments shall be payable by the owners of the property as-
sessed personally, by the time stipulated in the ordinance providing there-
for, and shall lic a licn from the date of the assessment upon the respec-
tive lots or parcels of land assessed. When presented with a receipt from
the contractor, in whose favor an assessment is confirmed, or his assigns,
showing such assessmicnt on any property for any improvement to have
been paid, the auditor or clerk shall at once record the fact upon the mar-
gin of the record of the asscssment, with the date ef such presentation,
from which time such property shall be released from the lien.”

Under the provisions of this section the owner of the property is personally
liable for the assessment.

In the case of Corry v. Gaynor, 21 O. S. 277, the first branch of the syllabus
reads:

“In an action to recover a personal judgment for the amount of an
assessment for the improvement of streets, it must appear that the defend-
ant was the owner of the lot assessed at the date of the assessment and
it is not sufficient to aver that he was such owner at the commencement of
the suit.”

In the case of city of Toledo v. Barnes, 8 C. C. 684, a personal judgment for
the collection of a spccial assessment was sustained.

The above authorities support the proposition that the owner of property at
the time an assessment is made, is personally liable to pay such assessment. By
virtue of section 3898 General Code, his liability is limitcd to his intercst in the
property assessed.

This scetion reads as follows:

“If payment is not made by the time stipulated, the amount assessed,
together with interest, and a penalty of five per cent. thereon, may be re-
covered by suit before a justice of the peace, or other court of competent
jurisdiction, in the name of the corporation, against the owner or owners,
but the owner shall not be liable, under any circumstances beyond his in-
terest in the property assessed, at the time of the passage of the ordinance
or resolution to improve.”

As the amount of the assessment and the valuc of the property are not stated
in your inquiry, the extent of the liability need not be further considered.

The next question to be considered is the application of the statute of limita-
tion. If any limitations of action apply in this casc, it will be the six-year limit-
ation contained in section 11222 General Code.  This scction reads as follows:

“An action upon a contract not in writing, express or implied, or
upon a liability crcated hy statute other than a forfeiture or penalty, shall
be brought within six years after the cause thereof accrued.”
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In the case of Hartman v. Hunter, Treasurer, 56 O. S,, 175, the second branch
of the syllabus reads:

“A civil action brought by the treasurer of a county under section
1104, Revised Statutes, to enforce assessments for the contruction of town-
ship ditches, is by the second clause of section 4891, Revised Statutes,
barred in six years after the cause of action arises.”

In the case of City of Cincinnati v. Fogarty, 13 O. N. P., N. S, 631, the syl-
labus reads:

“An action for recovery of unpaid street assessments is an action upon
a liability created by statute, and is therefore controlled by the six years
statute of limitations.”

In each of the above cases the assessment had been made prior to the amend-
ment of section 2670 General Code, which now contains the clause

“nor shall any statute of limitations apply to such action.”

This clause was inserted in this section by act shown in 95 Ohio Laws, 93, and
passed on April 4, 1902,
Said section 2670 General Code reads as follows:

“TJudgment shall be rendered for such taxes and assessments, or any
part thereof, as are found due and unpaid, and for penalty and costs for
the payment of which the court shall order such premises to be sold with-
out appraisement. From the proceeds of the sale the costs shall be first
paid, next the judgment for taxes and assessments, and the balance shall
be distributed according to law. The owner or owners of such property
shall not be entitled to any exemption against such judgment, nor shall
any statute of limitations apply to such action. When the lands or lots
stand charged on the tax duplicate as forfeited to the state, it shall not
be necessary to make the state a party, but it shall be deemed a party
through and represented by the county treasurer.”

This section applies to actions by a county treasurer to foreclose the lien for
taxes or assessments against the property. It does not apply in the present case
for the reason that the assessment in question has not been certified to the county
auditor. ’

It appears from the statement that the assessment in question was due and
payable July 15, 1912, The six-year period therefore will not expire until July 15,
1918. The statute of limitations has not yet run against the person who owned the
property at the time the assessment was made.

It is my opinion, therefore, that the person or persons who owned the prop-
erty in question at the time the above assessment was made, can be held person-
ally liable for the amount of the assessment unpaid. There is no liability, how-
ever, against the property as that has been barred by virtue of the provisions of
section 3906 General Code.

Very truly yours,
JoserH McGHEE,
Attorney-General,
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BOARD OF EDUCATION—WIIEN MONEY IS BORROWED TO CREATE
A FUXND OUT OF WIIICII TO PAY FOR LABOR, ETC., THEREAFTER
FURNISHED IN THE COMPLETION OF SCHOOL BUILDING—DOES
NOT CREATE SUCIH AN INDEBTEDXNESS THAT MAY BE FUNDED
UNDER SECTION 5636—DISAPPROVAL BOND ISSUE—MARION CITY
SCHOOL DISTRICT.

The only indebtedness that a board of education of a school district is author-
iced to fund under the provisions of sections 5656 and 5658 G. C. is such indebted-
ness as veprescits an accrued cxisting, valid and binding legal obligation of the
school district. Vhere a board of education, instead of issuing bonds for the pur-
pose, borrows money from a bank or banks for the purpose of crcating a fund out
of which to pay bills or estimates for labor and material thereafter furnished in the
completion of a school building, such transaction, for want of authority in the board
of education to borrow money for such purpose in this manncr, does not have the
effect of creating a legal indebtedness to such bank or banks which the board of
education is authorized to fund by the issue and sale of bonds under the provisions
of the above mentioned sections of the General Code,

Corumsus, Onio, January 10, 1918.

Industrial Commission of Ohio, Columbus, Ohio.
GENTLEMEN :—

IN RE: Bonds of Marion city school district, in the sum of $45,000.00,
for the purpose of funding and extending time of payment of certain in-
debtedness which said school district from its limits of taxation is unable
to pay at maturity.

I am herewith returning, without my approval, transcript of the proceedings
of the board of education of Marion city school district relating to the above bond
issue.

The resolution providing for the issue of said bonds recites that said bonds
are issued for the purpose of extending the time of payment of certain indebted-
ness of the board of education of Marion city school district heretofore incurred
in the payment for the completion of a new high school building and equipment
therefor.

In answer to my request for more specific information as to the nature of the
indebtedness sought to be funded by the proposed bond issue the clerk of the board
of education of said school district wrote me as follows:

“In the'building and completion of a new high school building and the
equipment for same, our funds became exhausted beforec same was com-
pleted and accomplished. We took the matter to our local banks and,
rather than stop all until bonds could be issued (and thus lose the use of
this school for perhaps this school year) the banks advanced us the money
and accepted as evidence our notes—pending the issuance of bonds, upon
the completion of building and installation of equipment, and in accord-
ance with law—all expenditures having been properly authorized by a yea
and nay vote at time they were authorized. These bonds are to cancel that
indebtedness and that only.”
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The issue of the bonds here in question is provided for under the assumed
authority of sections 5656 and 5638 General Code. It is clear from the provisions
of these sections that beforc any indebtedness can be funded or the time of pay-
ment thereof extended by the issuc of bonds under their provisions said indebted-
ness must be a present existing, valid and binding obligation of the board of educa-
tion or other political subdivision therein named issuing such bonds. 1 do not
understand from the information at hand that the money borrowed by the board
of education of Marion city school district from the banks of that city was so bor-
rowed for the purpose of paying and discharging the then cxisting, valid and bind-
ing obligations against the school district incurred in completing the structure and
equipment of the high school building. If this were the case the act of the board
of education in borrowing this money from the bank would itself be the funding
of an existing indebtedness under the authority of the sections of the General Code
hereinbefore noted, and the indebtedness so incurred by the board of education to
the banks in the transaction would be a legal and binding obligation which, when
due and payable, could be funded and the time of payment thereof extended by an
issuc of bonds under the authority of said sections of the General Code. As before
noted, however, I do not so understand this transaction, On the contrary, it seems
clear from the information given me by the clerk of the board of education that
after this money was borrowed from the banks the same was used by the board of
education in paying bills or estimates for Iabor and material thereafter furnished
in completing the construction and equipment of the high school building. In other
words, as stated by the clerk in his letter, instead of issuing bonds for the purpose
of creating a fund out of which to complete said building the money necessary
therefor was borrowed from the banks on the notes of the hoard of education. . I
know of no statutory provision authorizing a hoard of education to borrow money
for such purpose in the manner here indicated, and for this reason I am unable to
hold that the indebtedness of the board of cducation to the banks is a valid and
binding obligation such as the board of education is authorized to fund under the
provisions of sections 5656 and 5658 General Code. The obligation of the board
of education to the banks is a moral obligation of the highest character which in
any event should be paid, if there is any mecans whereby the board of education
may do so. It is manifest from the provisions of sections 5656 and 5658 General
Code, however, that the only obligations that can he funded under their provisions
are those which represent existing, valid and binding legal indebtedness, and, as
before noted, I am unable to find that the indebtedness sought to be funded by the
proposed bond issue is of this character.

For this reason I am unable to approve this bond issue and am compelled to
advise you not to purchase same. However, under all the circumstances I deem
it advisable that your action rescinding your former resclution providing for the
purchase of these bonds should be general in terms rather than upon the specific
ground of illegality above noted. Very truly yours,

JoserE McGHEE,
Attorney-General,

931.

BOARD OF EDUCATION—BOXND ISSUE UNDER SECTION 7629 G. C—
HOW LIMITED —DISAPPROVAL —BOND ISSUE — AKRON CITY
SCHOOL DISTRICT.

The authority of a board of education of a school district to issue bonds under
the provisions of section 7629 General Code for the purpose of improving public
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school property is limited to the issuc of bonds for specific tinprovenments deter-
uiined by the bourd af the thne tie issue of the bonds is procided for; and the reso-
lution of the bourd of cducation prviding for such boud issuc should indicate the
fact that such bonds are issucd for such specific imfprovenicnts.

Corvmpes, Ouio, January 10, 1918.

Industrial Commission of Olin, Coliumbus, Ohio.
GENTLEMEN :—

IN RE: Bonds of Akron city school district in the sum of $250,000.00,
for the purpose of improving property in said school district.

I am herewith returning, without my approval, transcript of the proceedings
of the board of cducation of Akron city school district relating to the ahove bond
issue.

The transcript shows that at a regular mecting of the board of education of
said school district on November 27, 1917, the board adopted a resolution providing
for the issue and sale of houds in the sum of $125000.00 for the purpose of pur-
chasing sites for and crecting school buildings in such school district. Pursuant
to this resolution the honds therein provided for were offered to the board of sink-
ing fund trustees of the city of Akron, in its capacity as the board of commis-
sioners of the sinking fund of Akron city school district, and thereafter, pursuant
to said resolution, said issue of bonds was offered to the industrial commission
of Ohio and by that body accepted. Thercafter, on December 18, 1917, at a mecting
of the board of education of said school district held by way of adjournment from
the regular meeting of the board under date of December 11, 1917, one of the mem-
bers of the board of education offered a resolution as a substitute for the $125,000.00
bond resolution adopted by the board on November 27, 1917, above noted. The
resolution so offered at the meceting under date of December 18, 1917, was adopted
and provided for the issuc and sale of honds of said school district in the sum of
$250,000.00 “for the purpose of improving public school property, and in anticipa-
tion of income from taxes for such purpose to be levied.” There is nothing in this
later resolution to indicate whetlier or not it was intended in the issue and sale of
bonds therein provided for to accomplish, in whole or in part, the purpose intended
by the issu¢ and sale of the bonds provided for in the first resolution. Tn the
absence of a clear indication on the face of the later resolution that the same was
intended to cover all of the purposes sought to be accomplished in the adoption of
the first resolution, and in face of the fact that affirmative official action was taken
looking to the disposition of the bonds provided for in the first resolution, it may
well be doubted whether or not the adoption of the seeond reselution as a sub-
stitute for the first was cffcctive to work a repeal or rescission of the first reso-
lution. This being so, and if by the second resolution it is intended to accomplish,
in whole or in part, the purpos¢ sought to he accomplished in the adoption of the
first resolution, it is manifest that the sccond resolution cannot he legally effective
for such purpose as long as the first resolution stands without repeal or re-
scission,

In the sccond place, T am of the opinion that the sceond re~olution is defective
inasmuch as it docs not indicate that the hoard of cducation in its adaption had in
mind any specific improvements to public school praperty to he made by it. In
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other words, so far as this resolution is concerned, the proceeds of bonds issued
and sold pursuant thereto might be placed in a fund and improvements of school
property be made by the board from such fund from time to time as the board
might hereafter determine. I do not think it is legally competent for a board of
education to issue bonds for any such purpose. I recognize, of course, that said
resolution in providing for the issue of said bonds “for the purpose of improving
public school property” uses the exact language contained in section 7629 of the
General Code, under the authority of which the resolution was adopted. The fact
that this general language is used in section 7629 is not, to my mind, authority for
the proposition that the board of education may issue bonds under its provisions
for other than specific improvements of public school property determined upon by
the board at the time of the adoption of the resolution.

To further illustrate the point I have in mind, it may be noted that section 3939
of the General Code (the same being one of the sections of the Longworth act so-
called), provides in general terms that a municipal corporation may issue bonds for
the purpose of improving streets. Under this general language it would hardly be
contended, I think, that a municipal corporation could issue bonds for the purpose
of creating a fund out of which to pay the cost of street improvements that might
thereafter be made from time to time. On the contrary, it was held in the case of
Heffner v. City of Toledo, 75 O. S. 413, that this could not be done.

It may be further observed that if as a matter of fact the board of education
in the adoption of the second resolution intended by the use of a part of the pro-
ceeds realized from the sale of these bonds to accomplish the purpose intended in
the adoption of the first resolution, it is manifest that the second resolution would
be defective for such purposes for the reason that by the first resolution it was in-
tended to obtain public school property as well as to improve same within the terms
of section 7629 General Code.

The transcript is defective in a number of other particulars. For instance,
there is no statement in the transcript of the tax duplicate valuation of taxable real
and personal property in said school district, nor of the tax rates for all purposes
on the taxable property of the school district. Again, there is no statement as to
the tax duplicate valuation of the taxable real and personal property in said school
district for the year 1916; nor is there any statement as to the amount, if any, of
other bonds issued by the board of education under section 7629 General Code dur-
ing the school fiscal year 1917. It is obvious that this information would be re-
quired in order that it may be ascertaind whether said above bond issue in the
sum of $250,000.00 was within the two mill limitation prescribed by said section of
the General Code. Again, though the transcript shows that said bonds were offered
to the trustees of the sinking fund of the city of Akron in their capacity as the
board of sinking fund commissioners of said school district, there is nothing in the
transcript to show that such offer was rejected, and under section 1465-58 General
Code it is only bonds which have been so offered and rejected that the Industrial
Commission is authorized to purchase.

The objections last noted might be cured by further information, but inasmuch
as the resolution providing for the issue of these bonds is itself considered by me
to be defective I have no discretion to do otherwise than to advise you not to
purchase said bonds on the present legislation of the board of education.

Very truly yours,
JosepH McCGHEE,
- " Attorney-General.
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932,

TEACHER — ASSISTANT COMES WITHIN THAT TERM— MINIMUM
SALARY MAY BE WAIVED—ASSISTANT—WHO COMPLIES WITH
THE LAW RELATIVE THERETO—COMES WITHIN TEACHER’S PEN-
SION LAW —WHEN ENTIRE SALARY IS PAID TO TEACHER—
BOARD OF EDUCATION XNOT LIABLE FOR PREMIUM FOR
TEACHER’S PENSION FUND.

1. A person who is employed as a teacher but is designated as an “assistant’
comes within the term teacher as that term is commonly used by our school laws.

2. The provisions of section 7595, in relation to the minimum salary, is a pro-
vision for the teachers and may be waived by them. Where, therefore, a teacher
enters into a contract to teach for a sum less than the minimum required by said
section, such teacher cannot recover the difference between the amount he received
and the minimum provided by law.

3. Persons who are hired to teach in the public schools and who comply with
all of the provisions of law in relation to securing certificates, and teach in the day
schools, come within the provisions of the teacher's pension laws of this state,
although such persons may be designated as “assistants.”

4. Where a teacher receives the entire amount of his salary, the board of
education cannot be required to pay to the trustees of the teacher's peusion fund
$2.00 per month for each month of such teacher's employment, thus making an
amount over and above what the teacher had contracted to receive. Such amount
should be deducted from the teacher's salary and paid to the trustees of the pension
fund.

Corumeus, OHIo, January 10, 1918,

Hon. F. B. Pearson, Superintendent of Public Instruction, Columbus, Ohio.

DeAr Sir:—A letter from Mr. E. F. McKee, city solicitor of Springfield, Ohio,
contains questions of such general interest that I am convinced the same warrant
my opinion to you in relation thereto. The letter reads in part as follows:

“A teacher who has served twenty years in the Springfield schools and
who is now denied reappointment is applying for teacher’s pension under
the last provision of General Code section 7891. The first year of the
twenty was as ‘assistant’ teacher on one-half the salary of regular teachers
in the first year. The teacher was otherwise regularly employed, (a) hav-
ing been appointed at the regular time and with all other teachers, (b)
being required to have and having the teacher’s certificate according to law,
and (c) having taught all day and every day for the school year, though
subordinate to another regular teacher. * * *

It now appears that the board of education of this school district has
for the past several years been employing a number of persons to teach in
the public schools, who were by the school board designated as ‘assistants.’
These assistants were (a) appointed at the regular time and with all other
teachers in the public schools, (b) required to have, and having, a teacher’s
certificate according to law, and (¢) teaching all day and every day during
the school year, though subordinate to another ‘regular’ teacher. The board
of education considering these employes as ‘assistants’ only, and not regular
teachers, paid them only approximately $20.00 per month during such em-
ployment, instead of the minimum of $40.00 per month required under sec-
tion 7595 G. C. to be paid to any person employed to teach in any public
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school in Ohio. It appears, however, that the board did not require such
assistants to comply with the provisions of section 7877 G. C. and did not
deduct $2.00 from the monthly salary of any such assistants.”

Questions :

1. Is a person so cmployed as such assistant a teacher as the term is
commonly used in our schools?

2. If such assistants are teachers is the board indebted to them for
the difference in amount between the amount received and the minimum
amount provided by law?

3. Are such assistants to be regarded as “teachers” upder the pro-
visions of the General Code which apply to teacher’s pensions, to wit, sec-
tions 7875 to 7896 G. C.?

4. Is the board of education indebted to the trustees of the teacher’s
pension fund in the sum of $2.00 per month for each of such assistants and
for each month of such employment since such law became effective ?

The first question calls for a determination of the matter as to whether or
not a person who is employed by a board of education as an assistant to a regular
teacher can be regarded as a teacher himself, as that term is commonly used in
our school laws.

The term “teacher” is not defined in the school laws except as to pension mat-
ters, but in the new Standard dictionary the term is defined as:

“One who tcaches or instructs, especially one whose business or occu-
pation is to teach others; instructor; preceptor.”

So that as far as the general definition is concerned those persons who were em-
ployed for the purpose of and whose duty it was to teach, whether they were termed
assistants, regulars, or known by any other name, would within the general defini-
tion be considered teachers, unless some provision of our code prevented the appli-
cation of said definition to such persons.

Section 7703 G. C. provides that the superintendent of schools may, subject to
the approval and confirmation of the board of education, appoint all the teachers.
Section 7699 G. C. provides that upon the appointment of any person to any posi-
tion under the control of the board of education the clerk must promptly notify
such person’verba]ly or in writing of his appointment and the conditions thereof,
and request and receive from him within a reasonable time to be determined by the
board his acceptance or rejection of such appointment, and an acceptance within the
time determined shall constitute a contract binding both parties thereto. The above
provision applies specifically to teachers and I am informed it is the usual way of
entering into the contract with teachers to teach in the public schools. That is to
say, sometimes an application is filed and other times not, but the superintendent
recommends or designates certain persons that he would appoint as teachers and
the board of education approves or confirms the act, and the clerk notifies accord-
ing to said section the teacher and the teacher accepts the appointment, thereby,
under the provisions of said scction, completing the contract.

Section 7690 provides that the board of education shall fix the salaries of all
teachers.

Teachers are-also required to have certificates to teach and it is provided by
scction 7786 that no clerk of a board of education shall draw an order on the treas-
ury for the payment of a teacher for scrvices until the teacher files with such clerk
“a legal certificate of qualification” or a true copy thereof covering the entire time
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of the service. So that, it would secem as though everything that was required to
be done and performed, cither by the hoard of education or by a teacher, in rela-
tion to a contract between such person and the board, had been done and performed
in the casc you mention. The persons secured certificates to teach and were ap-
pointed to certain teaching positions in the public schools. They were contracted
with at a certain price and they performed their services during the entire day
and for the entire term provided for the schools. Under scction 4750 G. C. the
board of education has a right to make such rules and regulations as it deems neces-
sary for the government of its cmployes, and if under the provisions thereof the
hoard determined that for the proper conduct of the schools it was necessary to
have certain persons assist certain other persons in their work and that one should
be called a regular, but all performing the services of teachers, the fact that the
board did promulgate such a rule and designate certain persons as assistants would
make those persons no less teachers than the persons who were called regulars, or
were known by any other name, provided they were hired for and were perform-
ing the dutics required of persons who teach in the public schonls.

T can come to but one conclusion, then, and that is that those persons who were
designated as assistants, but who were employed to tcach during the full time of
each and every day of the school year were no less teachers than those persons who
were designated as regulars.

Coming now to the second question, viz., if such assistants are teachers, is the
board of education indebted to them for the difference in amount between the
amount received by them and the minimum amount which is provided for teachers
by law? General Code section 7595 provides that no person shall he employed to
teach in the public schools of Ohio for less than fifty (formerly forty) dollars a
month and in your case that provision of law was violated. The board entered
into contracts with certain persons whom they designated as assistants and the
contracts provided that such persons should receive the sum of twenty dollars per
month instead of the minimum salary of $40.00 which the law at that time provided.
The minimum salary provision in said section 7393 of the Generai Code is for the
bencfit of tecachers and it was held in Layne Admr. v. Board of Fducation, 83
O. 8., 474, that where a teacher had waived such provision and had entered into
a contract for a lesser amount, recovery could not be had of such minimum pro-
vided by law.

Following said decision, then, and in direct answer to the second question asked
by Mr. McKee, I advise that the hoard of education is not indebted to such assistant
teachers for the difference in amount between the amount received by them and the
minimum amount provided by law.

The third question reads:

Are such assistants to he regarded as “tcachers” under the provisions
of the General Code which applies to teacher’s pensions, to wit, sections
7875 to 7896 G. C.?

The term ‘teacher,” as above mentioned in this opinion, is defined for the
purposc of the pension act in scection 7881 G. C,, as follows: :

“The term ‘teacher’ in this chapter shall include all teachers regularly
employed by either of such Doards in the day schnols, including the super-
intendent of schools, all superintendents of instruction, prineipals, and spe-
cial teachers, but in estimating years of service, only scrvice in public day
schools or day high schools, supported in whole or in part by public taxa-
tion, shall be considered.”
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In your case the teacher was one which was regularly employed by the board
of education of the city school district and was employed to teach and did teach in
the day schools of such district. Such day schools were supported in whole by
public taxation and therefore such person comes squarely within the definition of
“teacher” as defined by said section.

In his fourth question Mr. McKee inquires if the board of education is indebted
to the trustees of the pension fund in the sum of $2.00 per month for each of such
assistants and for each month of such employment since such law became effective.

Section 7877 G. C. provides that when the board of education of any school
district has declared the advisability of creating a school teachers’ pension fund,
the clerk shall give notice to the teachers of such resolution. After the election
of a board of trustees of such fund, as is provided by section 7876 G. C., the sum
of $2.00 shall be deducted by the proper officers from the monthly salary of each
teacher “and from the salary of all new teachers, such sum to be paid into and
applied to the credit of such pension fund; and such sum shall continue so to be
deducted during the term of service of such teacher.” Said section further pro-
vides:

“All persons employed for the first time as teachers by a board of
education which has created such a pension fund shall be deemed new
teachers for the purpose of this act, but the term new teachers shall not
be construed to include teachers serving under reappointment. New
teachers shall by accepting employment as such accept the provisions of
this act and thereupon become contributors to said pension fund in ac-
cordance with the terms hereof. And the provisions of this act shall be-
come a part of and enter into such contract of employment.”

Under the provisions of the above quoted section it was the duty of the board
of education to deduct from the salary of each teacher the sum of $2.00 per month
and to pay the same to the trustees of the pension fund of such district. This the
board of education failed to do. The money instead was paid to the teacher and
the teacher instead of paying the same, as provided by law, also permitted the terms
of the law, which were for the benefit of such teacher, to be violated. The ques-
tion is, can such teacher secure the benefits ordinarily accruing to teachers under
the provisions of said section when the teacher has been a party to the violation
of the provisions of said act.

In Venable v. Schafer, et al,, 7 O. C. C, n. s, 337, the plaintiff was a teacher
in the schools of Cincinnati for a period aggregating twenty years. During one
year of that time he was granted a leave of absence on account of ill health, during
which year his son substituted for him. The son received a salary as such sub-
stitute, but contributed nothing toward the pension fund. The court held that the
full time of employment had not existed and that Professor Venable could not re-
cover pension under the provisions of the pension statutes, but.“that Professor
Venable is entitled to all the money he has paid into the pension fund, with in-
terest, but that the trustees of said fund are not required to and may not pay him
a regular pension.”

Section 7891 G. C, referred to by you, provides that:

“A teacher who resigns, upon application within three (3) months after
such resignation takes effect, shall be entitled to receive one-half of the total
amount paid by such teacher into such fund. If at any time a teacher who
is willing to continue in the service of the board of education is not re-em-
ployed or is discharged before his term of service aggregates twenty years,
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then such teacher shall be paid back at once all the money he or she may
have contributed under this law. But if any teacher who has taught for a
period aggregating twenty years is not re-employcd by the hoard of edu-
cation, such failure to re-employ shall be deemed his retiring, and such
teacher shall be entitled to a pension according to the provisions of this
act.”

It is to the last sentence of said section that you particularly refer in your in-
quiry. Standing alone it would seem as though, no matter what the conditions were,
that if a teacher had been employed for twenty years and was not re-cmployed by
the board, then such teacher should be entitled to a pension according to the pro-
visions of the act. But, the provisions of the act include not only the provisions
of the act in 102 O. L., 445, which is the act amending said section 7891, but all the
provisions of the chapter upon teachers’ pensions, and before tcachers are entitled
to pensions under the provisions of said chapter, it is necessary that they con-
tribute to the pension fund as is provided by the terms thereof, I do not believe
that any such teachers can violate the law by accepting the entire amount of their
contract price, even though that amount is below the minimum required by law,
and then require the board, or a subsequent board, to make further contributions
on their account and in that manner permit such teachers to become the recipients
of the advantages provided by such funds.

Answering your question specifically, then, I advise you that the board of edu-
cation is not indebted to the trustees of the teachers’ pension fund in the sum of
$2.00 per month for each of such assistants. Very truly yours,

JosepH McGHEE,
Attorney-General.

933.

BALLOTS—AS USED IN SECTION 3396—DEFINED—NOT SYNONYMOUS
WITH VOTES—SECTION 3335—CONSTRULED—LELLECTIONS—TOWN
HALLS.

1. The word “ballots,” as used in section 3396 G. C., means the official ballot
furnished the voter on which to express his choice, and is not used synonymously
with “votes.”

2. When an clection under the provisions of section 3395 ct seq. G. C. results
as follows:

Town hall, yes e 665
Town hall, no - 537
Unmarked e i e = e e e 169

Total - e e e e e 1,371

a majority of all the ballots has not been cast at such election in the affirmative,
and the trustees therefore are not authorized to levy the necessary tax.

Corvasrs, OmHio, January 11, 1918,

Hon. Crare CALDWELL, Proseculing Aitorney, Warren, Ohio.
DeAR Sir:—T1 have your communication submitting for opinion the following:

“In accordance with sections 3395 and 3396 of the General Code the
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trustees of Liberty township, this county, gave notice of an election upon
the question of building a town hall, which election was held November 6
of this year. The results were as follows:

Town hall, ¥e8_ oo e 665
Town hall, no. e e 537
Unmarked o 169

Total e 1,371

Sec. 3396 G. C., provides:

* % Tf a majority of all the ballots cast at the election are in the
affirmative, the trustees shall levy the necessary tax, * *’

The question I wish to ask is as follows: Are the words ‘ballots’
and ‘votes’ synonymous? Are the trustees to proceed with building of the
town hall? .

I am familiar with holding in the case of Dexter v. Raine et al, 18
W. B. 61, but in that case the statute provided ‘if a majority of the wote

cast,’ and not as does section 3396, ‘if a majority of the ballots cast.””

The provisions of law on the submission of the construction of a town hall
are found in the following sections:

“Sec. 3395." If in a township, it is desired to build, remove, improve
or enlarge a town hall, at a greater cost than is otherwise authorized by
law, the trustees may submit the question to the clectors of the township,
and shall cause the clerk to give notice thereof and of the estimated cost,
by written notices, posted in not less than three public places within the
township, at least ten days Lefore election.”

“Sec. 3396. At such election the electors in favor of such hall, re-
moval, improvement, or enlargement shall place on their ballots ‘T'own IHall
—Yes,” and thosc opposed ‘Town Hall—No. If a majority of all the bal-
lots cast at the clection are in the affirmative, the trustees shall levy the
necessary tax, but not in any ycar to exceed four mills on the dollar
valuation. Such tax shall not be levied under such vote for more than
seven years. In anticipation of the collection of taxes, the trusteces may
borrow money and issue bonds for the whole or any part therefor, bearing
interest not to exceed scven per cent, payable annually.”

It will be noted that the question is decided in the affirmative “if a majority
of all the ballots cast at the election” are in the affirmative.

The legislature, in the enactment of laws covering how the result of an election
on different propositions submitted to the people shall be determined from the vote
cast, has used varying language, but only in a few instances has the word “ballot”
been used in this connection. Usually the language is:

“A majority of all the votes cast at the election”;

“A majority of all the votes cast on such proposition”;

“A majority of all the electors voting upon such question”;
“A majority of the voters voting at such election”;

“A majority of those voting thereon.”

-However, in a few instances, such as in scction 3528 G. C., providing for an
clection for incorporation of a village, and section 3577-1 G. C., on the question of
detachment of territory, we have language similar to that found in section 3396.
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Is the word “ballots,” as used in section 3396 G. C,, synonymaous with the word
“votes” as used in other scctinns relating to clections, is the first question submitted
by you.

Our supreme court, in State ex rel. v. Doard of Elections, 8 0. S. 471, had
before it the question of the constitutionality of the voting machine statute, and
was called upon to determine what constitutes “lallot™ as used in section 2 of
article V of the Ohio constitution, which ordains that “all elections shall he by
ballot.”

Shauck, J., at p. 489 says:

“In a school for the study of Tinglish, it might be both interesting
and useful to consider the meanings of the word ‘hallot’ in primitive times,
and the process by which its present meaning has heen derived.  Dut when
the word was originally used as a part of the organic law of the state, the
process of derivation had been completed and its meaning in the connec-
tion had become plain and well understood. It was not doubted then, nor
has it ever been really doubted since, that it is a printed or written ex-
pression of the voter’s choice upon some material capable of receiving and
reasonably rctaining it, preparcd or adopted by cach individual voter and
passing by the act of voting from his exclusive control into that of the
election officers, to be by them accepted as the expression of his choice.”

So our supreme court has decided that as far as the word “ballot,” as used
in the constitutional provision above cited, is concerned, it means the expression of
the voter’s choice upon some material, rather than the material upon which such
expression of choice is indicated.

The precise question, as far as T have been able to gather, has not heen passed
upon by our courts, nor are the courts of other jurisdictions fully in accord with
the definition of the word “ballot” as given by our supreme court.

Our election laws provide for the preparation and printing of “ballots.” They
provide for what constitutes an “official hallot,” They furthier provide that the
clection officers shall deliver the “ballot” to the elector desiring to and being quali-
fied to vote. There are also provisions for marking the hallot, and the voter after
marking same “shall fold his ballot” without displaying the marks made thercon,
and after receiving the same from the qualilied voter the judges deposit the “ballot”
in the ballot hox.

So far as our clection laws are concerncd, they use the term “ballot” when re-
ferring to the paper containing the names to be voted for, prior to giving same over
to the voter, as well as to that paper on which is registered the voter's expression
of his will.

Section 5089 G. C. provides for a proclamation of the result “when the result
of the ballot is ascertained.”

Section 5090 G. C. provides for the preserving and counting of disputed bal-
lots.

In Cashman v. Entwistle, 100 N. I, 88, the supreme court of Massachusetts had
before it this identical question and held that:

“In view of the legislative policy to make an acceptance of a city charter
turn upon the affirmative votes of a majority of those voting on the ques-
tion, the word ‘ballots’ was synonymous with ‘votes,” and that only the bal-
lots carrying votes on the question of repeal were to he counted, and hence
that, as there was a ‘majority of the ballots cast’ in favor of repeal, the
old charter was repealed, and the plan rcceiving the larger number of
votes was adopted as the new charter.”
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The court, in discussing the question as to whether ballots and votes were
synonymous, admits that a technical construction of the words used might lead to
the conclusion that the word “ballots” refers to the official ballots furnished by
public authority, but states that broader and sounder considerations lead to the con-
clusion that the statute means that only the ballots on which were votes touching the
particular question were to be counted.

At p. 59 the court says:

“It is a fundamental principle of our system of representative govern-
ment that the will of the majority expressed according to law must pre-
vail. But the majority of those who actively participate in the affairs of
state and not of the entire body of voters, controls. Elections must be
settled as a practical matter by those manifesting interest enough to vote.
Failure on the part of some of the electorate to take the trouble to express
their views by depositing their ballots cannot stop the machinery of gov-
ernment. Apathy is not the equivalent of open opposition. It is the nature
of our institutions that the majority of those who vote must accomplish
the avowed purpose of all elections, which is the choice among candidates
or the approval of policies. This principle is expressed in the provisions
of our constitution to the effect that in elections of civil officers those hav-
ing a plurality of the votes cast shall be elected, and that amendments of the
constitution shall be adopted by the majority of those voting thereon. Those
who come to an election and cast a blank ballot in principle are no more
efficacious in expressing their convictions than those who absent themselves
altogether. Both classes must be presumed to be willing to abide by the de-
cision made by the majority of those voting, unless there is an express pro-
vision of law to the contrary. First Parish in Sudbury v. Stearns, 21
Pick. 148; Carroll County v. Smith, 111 U. S. 556, 563, 4 Sup. Ct. 539, 28
L. Ed. 517

In section 3397 G. C,, which follows the section in which the word “ballots” is
used, will be found this significant language:

“After such affirmative wote, the trustees may make all needful con-
tracts,” etc.

In section 3398 G. C. will be found the following:

“In all cases where the trustees have been authorized by such affirma-
tive wote, to purchase,” etc.

It will be noted that in the case of Cashman v. Entwistle, supra, the court based
its decision upon the “legislative policy” of that state, and the quotation from the
opinion expressly states that the proposition as to the absent voter and the voter
who deposits a blank ballot are willing to abide by the decision made by the ma-
jority of those voting, does not obtain if there is any express provision of law to
the contrary.

It is a well settled principle of interpretation that an examination of the his-
tory of the legislation leading up to the enactment in question may be used to
throw light upon doubtful expressions, and with this in view we will take up some,
at least, of the legislative provisions on this question.

The first expression of the legislature on the subject is found in 46 O. L. 76,
under date of February 24, 1848, when an act to authorize the erection of town
halls was passed. The first section of this law provided that the
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“k % * Jegal voters of any township * * * may assemble on the first
Monday of April in cach year at the usual place of holding elections
* % * and then and there decide by hallot for or against levying a tax
* % * for the purpose of erccting a town hall * * %%

This section further provided for a ten days’ notice

“that the voters will be called upon to vote for or against the erection of
such hall at said election.”

Section 2 provided :

“That every voter who is in favor of levying a tax * * * for the
erection of such hall shall indorse on his ballot ‘town hall’; and if a ma-
jority of all the legal voters at such clection vote ‘town hall’, then the trus-
tees * * *x2

Section 2 was amended in 58 O. L. 55, but did not change the mode of voting.

In 61 O. L. 58, under date of March 25, 1864, the former acts and amendments
thereto were repealed, and the legislature passed a new act which, in addition to
townships and incorporated towns, includced certain cities, and the manner of voting
under this act was identical with that provided in the prior law.

In 63 O. L. 84, under date of April 2, 1866, the prior enactments were re-
pealed and a new act to authorize the erection, improving, enlarging or constructing
additions to town halls was passed. The first section practically followed the lan-
guage of section 1 of the former acts and provided :

“That the legal voters of any township * * * may assemble on the
first Monday of April in any yecar at the usual place of holding elections
* * * and then and thcre decide by ballot for or against levying a tax
* * % for the purpose of erecting a town hall * * * ten days’ notice
shall be given * * *7”

Section 2 of this act read:

“That every voter who is in favor of levying a tax on all the prop-
erty * * * f{or the erection of such hall * * * shall endorse on his
ballot ‘town hall’ * #* *; and if a majority of all the ballots cast at said
clection are endorsed as aforesaid * * *7

In 66 O. 1.. 339, under datc of May 7, 1869, sections 2 and 3 of the act of 1866
were amended, but the mode of voting remained the same, to wit:

“* * % ghall endorse on his ballot ‘town hall’;”

and it was still provided that:

“If a majority of all the hallots cast at said clection are cndorsed as
aforesaid,” the trustees should levy the tax.

In 75 O. L. 92, under date of .\pril 5, 1878 section 1 of the act of 1866 was
amended so as to provide that:

“The voters of any township may at a regular April or October election
decide by ballot for or against levying a tax on all the property subject to
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taxation therein for the purposc of purchasing a site for and crecting a
town hall * % *  provided ten days’ previous notice shall be
given * A

In the revision of 1880, section 2 of the act found in 66 O. L. 339, and section
1 of 75 O. L. 92, appeared as scction 1479 R. S., which read as follows:

“Sec.. 1479. In any township in which a town hall, or the removal, im-
provement, or cnlarging of a town hall, costing more than is heretofore pro-
vided in this chapter, is desired, the trustces may submit the question to
the electors, and for this purpose shall cause the clerk to give notice thereof,
and of the estimated cost, by written notices, posted up at not less than
three public places within the township, at least tcn days hefore the spring
or fall election, and at such eclection the electors in favor of such hall, re-
moval, improvement, or enlargement, shall put on their ballots, ‘Town Hall
Yes’, and those opposed ‘Town Iall—XNo’; and if a majority of all the
ballots cast at the election are in the affirmative, the trustces shall levy
the necessary tax, but not in any year exceeding four mills on the dollar
valuation, and such tax shall not be levied under such vote for more than
seven years; and the trustees may, in anticipation of the collection of taxes,
borrow money and issue bonds thercfor, bearing interest not exceeding
seven per centum, payable annually, for the whole or any part of the
amount required.”

In the act which introduced into Ohio the so-called “Australian ballot,” passed
April 30, 1891 (88 O. L. 449), will be found the following provision, appearing in
section 14 thereof:

“Whenever the approval of a constitutional amendment or other ques-
tion is to be submitted to a vote of the people, such question shall be printed
on the ballot after the list of the candidates. The ballot shall be so printed
as to give each elector a clear opportunity to designate by a cross mark
(X) in a blank enclosed space at the left hand of or within the lines en-
closing the name of each candidate, his choice of candidates and his answer
to the question submitted.”

The present provision concerning voting for propositions or questions submitted
to the electors is found in section 5020 G. C.

In 97 O. L. 189 is an act passed in 1904 which revised the laws relating to elec-
tions. Section 1479 R. S., contained therein, read identically the same as scction
1479 R. S. of the revision of 1880, quoted above, with the sole exception that im-
mediately preceding the word “election,” as first used in said section, the words
“spring or fall,” as found in the revision of 1880, are omitted in the act found in
97 O. L. 189. .

Section 1479 R. S. became sections 3395 and 3396 G. C., supra.

From the foregoing legislative history it appears that in the first instance the
voters endorsed on his ballot “town hall,” and if a majority of all the legal voters
at such election voted “town hall” then the tax could be levied. Subscquently it
was provided that the voter should endorse on his Dhallot “town hall,” and if all
the ballots cast at said election were so endorscd, then the tax might have been
levied.

It was in the revision of the statutes by the commission created in 1875 (72
O. L. 87) and by virtue of the, adoption of such revision by the legislature in the
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act passcd at the second session of the sixty-third general assembly on June 20,
1879, in the act to revise and consolidate the genceral statutes of Ohio as found in
seetion 1479 R. S, that provision was made for a yea and nay vote, and we find
that:

“At such election the clectors in favor of such hall * * # shall
put on their hallots ‘town hall—yves’ and those opposed ‘town hall—no’;
and if a majority of all the ballots cast at the clection are in the affirmative,
the trustees shall levy the necessary tax # # %7

Prior to that time provision was only made for registering a vote for “town
hall.” Since that time the statutes have provided for hoth an affirmative and nega-
tive vote on such proposition.

The codifying commissioners of 1910 rewrote section 1479 R. S., splitting it
up into two scctions, viz., 3395 and 3366 G. C., with but slight changes in the word-
ing thercof. Scction 3396 G. C. provides that the clectors in favor of the hall

“shall place on their hallots ‘town hall—yes” and those opposed ‘town hall—
no.” If a majority of all the ballots cast at the clection are in the affirmative,
the trustees shall levy the nccessary tax w2

So it might scem that the retention of the term “ballots” throughout the vary-
ing changes that have been made in the statute, had some significance and that the
continuing mind of the legislaturc carried the same concept throughout. While the
terms “ballots” and “votes” are sometimes used interchangeably and in some in-
stances synonymously, this is not always the case.

In Clary v, Hurst, 138 S. W, (Tex.) 566, at p. 509 it is stated:

“‘Ballot’ and ‘vote, though sometimes used synonymously, are not
synonymous and a ‘ballot’ is the instrumont by which a voler expresses his
choice between candidates or it respect to propositions; while his ‘vote” is
the choice or clection as expressed by his ballot.”

So too in Town of Eufaula v. Gihson, 98 Pac. 377, the Oklahoma supreme court
- held that the term “votes,” in their constitution requiring a majority of the votes
at a special clection for the relocation of a county scat, is not the cequivalent of
“hallots,” and that distinguished, illegal and blank ballots will not be considered
in making up the aggregate number on which such majority is to he computed.  In
this case, which was a controversy growing out of a special cleetion upon the loca-
tion of a county scat, the primary question was as to what constituted a majority
under the Oklahoma statute, and whether distinguished, illegal and blank hallots
should or should not he excluded from estimation in making up the aggregate num-
ber on which such majority is to be computed, Dunn, J, in a lengthy and ex-
haustive opinion reviews the authoritics on the question.
At p. 500 in the opinion the court says:

“The law relating to candidates for public office requires the suceessful
party to receive but a plurality or majority of the valid, legal, intelligible
ballots, but not a majority of the vales cast, as in the county scat elections.
Hence in our judgment it was proper and necessary to open the hallot
boxes, as the ballots themselves are the hest evidence of the ultimate fact
to be established.”
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At p. 572 the court calls attention to the case of Gillespie v. Palmer, 20 Wis.
544, and commenting thereon says:

“This decision is against the weight of authority in the United States
and was subsequently criticised in the case of Sawyer v. Insurance Co., 37
Wis. 503-534, where the court stated that it had been subjected to the
criticism, that the court decided it in accordance with ‘the logic of war,
rather than the logic of the law.”’ And in a later case, Bound v. Ry. Co,
45 Wis. 543, Mr. Chief Justice Ryan, speaking of the decision then being
rendered by the court and not agreeing on one proposition decided, said:

‘T deplore the decision on this point, not merely because I think it
wrong, but because I am apprehensive that it will be classed with such
cases as * * * Gillespie v. Palmer, 20 Wis. 544, which have long been
a reproach to the court, as judgments proceeding upon policy rather than
principle.’”

In Smith v. Board of Com’rs.,, 64 Minn. 16, the court had before it a question
arising out of an election held under the county seat removal act. In its discus-
sion of the election law the court recognized at, least a technical distinction be-
tween “ballots” and “votes,” using the following language:

“From the whole tenor of the act it seems apparent that no distine-
tion was attempted to be made between ‘ballots’ and ‘votes, and that the
technical difference between ‘ballots cast’ and ‘votes cast’ was not in mind.”

In State ex. rel. v. Blaisdell, 119 N. W. 300, the North Dakota supreme court
considered some questions arising under an election for the creation of a new
county. At p. 363 the court says:

“A ballot as distinguished from vote in the legal sense and in a gen-
eral way, is the piece of paper upon which the voter expresses his choice,
Under the Australian system ¥ * * the voter is permitted to express
his choice or vote upon many offices and perhaps many questions on the
same ballot. It is but an application of the same principle that prevailed
when the choice of the voters was expressed wive voce or by any of the old
methods. In other words, notwithstanding he may use but one ballot, the
voter expresses as many separate votes or expresses his choice as many
times as there are candidates or questions for or against which he votes.”

In the above case the constitution of North Dakota provided that the question
would be adopted by a majority of all the legal votes cast in each county of such
election, and the court held:

“That ‘votes cast’ are the totals of the separate votes or cxpression of
voters’ preference for or against the changing boundaries.”

In State v. Custer, 66 Atl. 306, 308, it was held that while the terms “ballot”
and “vote” are sometimes confused, and while they may sometimes be used
synonymously, the “ballot” is in fact the instrument by which the voter expresses
his choice between two candidates or two propositions, and his vote is his choice
or election between the two, as expressed by his ballot, and when his ballot makes
no choice between any two candidates or on any question, then he cast no “vote”
for either of the candidates or on the question. These “ballots” are not “votes.”
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“The official ballot,” so-called, is not complete when furnished to the elector as he
enters the booth to prepare his “ballot.” It is a mere form for a “ballot.” When
marked and prepared by a voter so as to indicate his choice or election, then, and
not until then, does it become his constitutional “ballot.”

It will be recalled that section 3396 G. C. still provides that the electors in favor
of the hall “shall place on their ballots” their choice. Of course under the pro-
visions of our present election law the voter does not place the words indicating
his choice. The form of ballot is prepared and his choice is expressed by the pre-
scribed marking of the “X” in the required blank space, but since originally the
legislative requirement was that the elector place the words indicative of his choice
on the ballot, I am inclined to the view that the ballot thus referred to was the
paper or material on which he was to register his choice. If I am correct in this
conclusion, then under well recognized principles 'the use of the same word “ballots
later in the section would be construed to have the same meaning, and in the com-
putation of what constituted the majority in the affirmative, all of the ballots cast
at the election would have to be taken into consideration.

1 feel that I have said too much upon the question, but the importance of the
matter and the divergence of the courts’ opinions on this and related questions are
such that said matter is not entirely free from doubt. At the risk of being con-
sidered prolix, I have assembled such authorities as are here presented.

There seems to be, at least on the question of determining what constitutes a
majority, a distinction under the election laws, when the question is one of candi-
dates and when it is one of a vote on a proposition, but be that as it may, from a
full consideration of the matter, especially in the light of the legislative history here-
tofore set forth, it is my view that a proper construction of the term “ballots” in
section 3396 G. C. is that it was not and is not used as synonymous with “votes,”
and I so hold. .

Your next inquiry is, are the trustees authorized to proceed with the building
of the town hall, the result of the vote on the proposition being:

Town hall—Yes o e . 6565
Town hall—Nooe oo oo - - 537
Unmarked coeccmoe o 169

Tt e e e e - 1,371

You refer to the case of Dexter v. Raine, et al, 14 W. L. B. 61; affirmed with-
out opinion, 18 W, L. B. 301. Under the section construed by the court in that case
it was provided:

“If a majority of the votes cast shall be in the affirmative the commis-
sioners shall proceed,” etc.

The superior court of Cincinnati in a per curiam decision held:

“We are of the opinion that the words ‘majority of the votes cast’ in
the connection in which it appears should be held to mean majority of the
votes cast on the question, Com’rs. of Marion County v. Winkley, 29 Kas.
36. The fact that no other county question or election was submitted to
the voters at the April election, also warrants this conclusion.

Municipal and township ballots upon which both ‘yes’ and ‘no’ appeared
were not votes cast upon the question. They were void and of no effect.
A vote is but the expression of the will of the voter. State v. Green, 37

4—Vol. I—A. G.
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Ohio St. 230, Where no will is expressed no vote is cast. The man who
casts a ballot expressing no will, does not cast a vote any more than he who
absents himself from the polls.”

The supreme court on October 18, 1887, affirmed the judgment of the superior
court without report.

This ruling might appear somewhat in conflict with the decision of the supreme
court in Enyart v. Trustees, 25 O. S. 618, but an examination of that case will dis-
close that the language construed was “a majority of the electors of said township
at some regular election, shall vote in favor of said levy,” which is quite different
from “if a majority of all the wotes cast at the election.”

So too in the case of State ex rel. v. Foraker, 46 O. S. 677, the language sought
to be construed was “and if a majority of the electors voting at such election,” and
the court, commenting upon Gillespie v. Palmer, 20 Wis. 544, says:

“The court, holding that ‘votes’ is not synonymous with voters, deter-
mined that a majority of all the votes cast on the subject was sufficient to
adopt the amendment”;

and continuing said:

“But no such question can arise under our constitution on the meaning
of words, the language being, ‘a majority of all the electors voting at
such election” While ‘electors’ may not be the exact synonym of voters,
it is in no sense synonymous with votes.”

In Brush v. Orgill, 9 N. P. (N. S.) 632, the common pleas court ef Cuyahoga
county, Ohio, had before it the question whether blank ballots are to be regarded
as “votes cast on the question.” The statute under consideration provided:

“And if at such election a majority of the votes cast on such question
shall be against said grant, the same shall be ineffectual and void.”

Under the authority of Dexter v. Raine, et al, supra, the court held that blank
ballots are not votes cast on the question and cannot be counted so as to swell the
necessary number of votes for the grant, in order to make it carry. By the same
logic they cannot be counted to swell the number of votes necessary to defeat the
grant where it stands, unless a majority vote against it.

Under the Beal local option act, section 6131 G. C, it is provided:

“If a majority of the votes cast at such election shall be in favor of
prohibiting the sale * * * then from and after thirty days from the
date of holding such election no person * * * ghall sell * * *?”

In the case of In re South Charleston Beal Law Election, 3 N. P. (N. S.) 373,
the court held that ballots on which no choice is indicated are not votes and are not
to be considered in determining what is a majority “of all votes” cast.

I have called attention to the above cases because you have cited the case of
Dexter v. Raine, supra, and if my conclusion had been that the word “ballots” in
the section under consideration was synonymous with “votes,” these cases would
be authority for casting out blank and unmarked ballots in arriving at what con-
stituted the votes cast at the election. But in view of the fact that I have arrived
at the opposite conclusion, the case of Dexter v. Raine, cited by you, and the other
related cases have no application,
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The question submitted to the voters is one involving the levying of a tax and
the raising of funds from the taxpayers of the township, for a public building, and
to my mind more caution is necessary in the determinaton of a question of that
character than in ordinary cases, and any doubt that might arise should be resolved
in favor of the taxpayers.

Hence, having come to the conclusion that “a majority of all the ballots cast
at the election” refers to a majority of the paper writings on which opportunity is
given the voter to express his choice, and which have been deposited in the ballot
box, it is my view that under the canvass as shown by this election a majority of
all the ballots cast at the election are not in the affirmative, and the trustees are
without authority to levy the necessary tax.

Very truly yours,
JoserE MCcGHEE,
Attorney-General.

934.

CITY SOLICITOR—LEGAL ADVISER OF BOARD OF EDUCATION—
WHEN BOARD MAY EMPLOY OTHER COUNSEL.

The city solicitor is the legal adviser of a board of education of a city school
district and where he stands ready to perform the duties involved in the trial of a
case in which he represented the adwverse party before he became such solicitor,
there is no authority of law for a city board of education to employ counsel other
than such city solicitor at the expense of the public treasury.

Where the city solicitor refuses to act on account of his interest in a case in
wwhich the board of education is a party, the board of education may employ counsel
to represent it in such case.

Corumsus, OHIo, January 11, 1918,

Hox. F. B. Pearson, Superintendent of Public Instruction, Columbus, Ohio.
DEear Sir:—Referring to your recent inquiry I note your request as follows:

“A former superintendent of schools of the Lancaster city school dis-
trict was arrested and convicted on a criminal charge. A suit is now pend-
ing against said board of education, the same having been brought by said
ex-superintendent for salary claimed to be due him from said board.

“The present city solicitor was attorney for the said ex-superintendent
in the suit brought against him in the criminal court. On account of his
former connection with this criminal case, and in view of the fact that the
ousting of said former superintendent was the main issue in the election
of the present school board, in which election said solicitor participated
against the election of said board, it is the opinion of said board that cir-
cumstances are and will continue to be such that the said city solicitor can-
not be depended upon to give the proper support to the best interests of the
public in acting as counsel for the board of education as defendant in said
action pending against said board wherein said ex-superintendent is the
plaintiff.

“Your opinion is desired as to whether or not said board of education,
under the circumstances as above related, may employ outside counsel, at a
reasonable fee, for services rendered or to be rendered to the board of edu-
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cation, in this particular action of said ex-superintendent against said board
of education, said fee to be paid out of the contingent fund of the board of
education.”

General Code section 4761 G. C. provides in part:

“k * * Tn city school districts the city solicitor shall be the legal ad-
viser and attorney for the board of education thereof and shall perform
the same services for such board as herein required of the prosecuting at-
torney for other boards of education of the county.”

In the same section of the General Code it is provided that the prosecuting
attorney of the county shall be the legal adviser of all boards of education of the
county except the board of education in city school districts, and that when there
is a civil action between two or more boards of education in the same county the
prosecuting attorney shall not be required to act for either of them. No such pro-
vision is made to apply to a city solicitor because there is only one board of educa-
tion in a city district and he is, therefore, by said section made the sole adviser of
that board.

To further distinguish the rights and duties of a city solicitor and of a prose-
cuting attorney in relation to being the legal advisers of boards of education in
their respective school districts, I desire to call attention to certain sections of the
General Code in the chapter headed prosecuting attorney, and particularly to sec-
tions 2916, 2917 and 2918 thereof.

Section 2916 G. C. provides for the powers and duties of the prosecuting at-
torney in relation to county and state matters. Section 2917 provides that the
prosecuting attorney shall be the legal adviser of the county and township officers,
except that a board of township trustees may employ other counsel under certain
conditions. Section 2918 provides:

“Nothing in the preceding two sections shall prevent a school board
from employing counsel to represent it, but such counsel, when so em-
ployed, shall be paid by such school board from the school fund. * * *”

Without deciding whether or not this last above quoted section gives a board
of education authority to employ counsel outside of the prosecuting attorney, but
simply using the same by way of illustration, it is noted that no similar provision
of law is found in the statutes in relation to city solicitors. In other words, that
part of section 4761, above quoted, is the only statutory authority to be found which
provides legal advice for a city board of education.

In opinion No. 839, annual reports of the attorney-general for 1915, volume 2,
page 1778, the question was being considered as to whether or not a board of edu-
cation could employ counsel other than the city solicitor in a case in which the city
solicitor was representing the city and where the city and the board of education
were adverse parties. After quoting that part of section 2918, above quoted, that
official held:

“I am of the opinion that said provision of the statute (2918) being
general in its nature, relates to those boards of education which would or-
dinarily be represented by the prosecuting attorney under authority of sec-
tion 4761 G. C., and that said provision is not applicable to the board of
education of a city school district which, under provision of the latter part
of said section 4761, is ordinarily represented by the city solicitor.”
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While that opinion held that the board of education did have a right to em-
ploy counsel, it was only because the city solicitor was actually representing an
adverse party whom the law compelled him to represent because of his official
position.

In the case of Caldwell v. Marvin, et al,, 8 O. N. P, n. s, 387, the court on
page 390 says:

“It is claimed in this case that no valid contract could have been made
by any board of education for services of attorneys in a quo wwarranto pro-
ceedings. The city solicitor, under section 3977 R. S. (4761 G. C.) was the
legally constituted attorney or legal counsel of the board, and until he re-
fused or failed to act, no additional legal counsel could be employed.
When, however, he elected to act for the de facto board and not for the
board de jure, other counsel was necessary. The ordinary and necessary
method of conducting a legal proceeding is with the assistance of legal
counsel. If the right of a board of education to cxercise some single power
was challenged in a quo warranto proceeding, there would be no question
of implied right to employ counsel in the absence of legally constituted
counsel, or upon the failure or refusal of such counsel to act. Why should
the rule be different where the right to exercise any power, whatever, is
questioned and proper to be established? The public is interested in hav-
ing its legally elected officers perform their duties, even though less inter-
ested than in having such duties performed.”

In that case the contest was between a de jure and a de facto board of educa-
tion. The city solicitor could only act for one board. The other board was per-
mitted to employ counsel to represent it. I can' find no case, however, which ex-
tends the same principle to a case where the city solicitor had, prior to the time
he became such official, represented the adverse party.

If, however, the city solicitor, on account of his interest in any case in which
the board of education is a party, desires to not act for and on behalf of the board
of education, then I am of the opinion that following the rule laid down in Cald-
well v. Marvin, supra, the board of education could employ counsel to represent
such board because there would then exist a case where there would be “absence
of legally constituted counsel” because of a “refusal of such counsel to act.”

So that answering your question specifically I advise you that I know of no
authority of law which will permit the board of education of a city school district
to employ counsel other than the city solicitor at the expense of the district unless
the city solicitor, on account of his interest in the case, refuses to act, in which
event the board has the implied right to employ counsel.

Very truly yours,
JosepE MCGHEE,
Attorney-General.

935.

APPROVAL—CONTRACT—BETWEEN SUPERINTENDENT OF PUBLIC
WORKS AND FRANK TEJAN.

CorLtymsus, OHIo, January 11, 1918.

Hox. Jor~N I. MiLLER, Superintendent of Public Works, Columbus, Ohio.
DEear Sir:—You have submitted to this department contract entered into on
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November 14, 1917, between yourself and Frank Tejan, of Dayton, Ohio, for fur-
nishing all labor and materials necessary for repair of bank at Carthage aqueduct,
in the sum of $2,543.60, together with the bond securing the same.

I have examined said contract and bond and find the same to be in substantial
compliance with law and have this day approved the same and have filed the orig-
inal copy of said contract and the bond in the office of the auditor of state, having
received from him a certificate to the effect that there is a sum sufficient in his
hands to pay the contract price.

I am herewith returning to you the extra copies of the contract submitted.

Very truly yours,
JoserH MCcGHEE,
Attorney-General.

936.

LICENSE FEES—FOR WATER CRAFTS—TO WHAT SCHOOL DISTRICT
SAME SHALL BE CREDITED.

The license fee of $10.00, required to be paid under the chapter of which sec-
tion 6330 G. C. is a part, shall be paid into the county treasury and credited to the
school fund of the local district where such boat or water craft is lying or plying
at the time such license is granted.

CoLumeus, OHIo, January 11, 1918.

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.
GENTLEMEN :—In your request you state:

“We respectfully request your written opinion upon the following
question :

Section 6330 G. C. reads as follows:

‘The license fee of ten dollars, required to be paid under this chapter,
shall be paid into the county treasury and credited to the school fund.’

What particular school fund is meant by the above quoted section?”

Section 6330 of the General Code, which is quoted in full in your inquiry, the
language of which you desire to have construed, is found in chapter 23, title 2 of
part second of the General Code, which chapter is entitled “navigation.” The par-
ticular subject to which said section refers in said chapter is “occupancy of water-
crafts as residence” and was first enacted as a part of the statute law of this state
April 21, 1896, at which time house bill No. 95 of said session of the general as-
sembly was passed. The enactment was made to require persons who reside on
boats or other water-crafts, and who engage in any business or traffic on the
navigable waters of the state, to procure a license therefor. The act in its orig-
inal form was carried into the General Code with no material change and its sec-
tions are now numbered 6324 to 6330, both inclusive,” of the General Code.

In substance it is provided that a person who desires to occupy a boat or water-
craft as a place of residence or abode, or for the purpose of engaging in business,
trade or traffic, on a navigable water or its tributaries within the jurisdiction of
this state, shall file an application therefor with the probate court of the county in
which such boat or water-craft shall lie or ply. Said applicant must also furnish
satisfactory proof to the court that he is a person of good character and must file
in such probate court a statement subscribed and sworn to by him, setting forth
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his legal residence, the name of the boat or water-craft on which he resides or
intends to reside, the business, trade or traffic to be cngaged in, and if he is the
head of a family the names and ages of the members composing such family. After
complying with the above and upon the payment of a license fee of $10.00, and a
fee to the probate judge of $2.00, the said applicant is then entitled to a license
which shall be granted to him by the probate court and shall be valid for himself
and family for and during the period of one year from the date of such license.
The probate judge shall record the license in a book kept for that purpose and he
shall pay the license fec into the county treasury and it shall be “credited to the
school fund” There was not at the time said act was originally enacted, nor is
there now, any county school fund to which said license fee could be credited. There
is now a fund designated as the “county board of education fund,” but said fund
was not established by law until section 4744-3 was enacted in 1915 (106 O. L., 396),
and which was long after the enactment of section 6330 to its present form, so that
when the legislature provided that said license fees should be “credited to the school
fund” it could not have meant any county school fund, for there was no county
school fund, nor could it have meant the “county board of education fund,” for no
such fund was then provided for, but there was only one school fund that was pro-
vided for and that was the school fund of a local school district. ]

It will be necessary to look to other sections of the General Code to ascertain
which local school district fund could have been meant by the legislature when it
said that said license fees should be “credited to the school fund.” In the same
chapter of the General Code in which section 6330 is found is also section 6321,
which provides that an owner or keeper of a wharf-boat, who refuses or fails to
hail or cause to be hailed a passing steamboat, upon request of a person who wishes
to embark thereon, or who has freight to ship thereon, shall forfeit not less than
ten dollars nor more than one hundred dollars, to be collected by an action brought
before the mayor of the municipal corporation, or a justice of the peace where such
offense was committed, and that the sum so collected shall be paid into the munic-
ipal or township treasury where such action is brought, one-half for the use of the
school fund and the other half for the use of the municipal or township fund. That
is to say, if the offense is committed within the limits of a municipal corporation,
then the sum so collected shall be paid, one-half into the municipal treasury and
the other half into the school treasury of the school district of such municipal cor-
poration, but if the offense is committed without the limits of a corporation and
within the limits of a township, then of the sum so collected one-half shall be paid
into the township treasury and the other half into the treasury of the school district
where such offense was committed, Here is a specific designation as to how and
where distribution shall be made and it is the only place in said chapter in which
is found such specific designation of a fund collected under any of the provisions
of the sections of said chapter. It would seem, then, that, inasmuch as the legisla-
ture was speaking upon a subject in reference to which such specific designation
of distribution was provided, it could have meant but one local district school fund
and that is the school fund of the district in which such boat or water-craft was
at the time of the granting of such license lying or plying.

Answering your question specifically, then, I advise you that the license fee of
$10.00, required to be paid under the chapter of which section 6330 G. C. is a part,
shall be paid into the county treasury and credited to the school fund of the local
district where such boat or water-craft is lying or plying at the time such license is
granted. Very truly yours,

JosepH McGHEE,
Attorney-General,
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NOTICE—REQUIRED BY SECTION 6252—LEGALITY OF SAME WHEN
PUBLISHED IN THE ONLY NEWSPAPER OF A CITY (OTHER
THAN COUNTY SEAT) OF 8,000 POPULATION.

. !
Where in o city in a county, other than the county seat, which contains a popu-
lation of eight thousand or more, there is but one paper which comes within the
terms of section 6252 General Code, as to the publication of the notices therein pro-
vided for, in such city, the publication of such notices in the one newspaper so quali-
fied, will be in compliance with the provisions of section 6252 General Code, and
it is not necessary to publish such notice in another newspaper published outside
of said city, but having general circulation therein.

CoLumMmeus, OHIio, January 11, 1918.

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.

GENTLEMEN :—Under date of November 28th, you ask opinion upon the fol-
lowing:

“The next to the last sentence of section 6252 G. C., reads as follows:

‘In counties having cities of eight thousand inhabitants or more, not the
county seat of such counties, additional publication of such notices shall
be made in two newspapers of opposite politics in such city.

We find opinions in the Annual Reports of the Attorney-General for
1910-1911, page 437, and in the Annual Reports of 1911-1912, Vol. 2, page
1281, construing this section, especially as to the question of the census, but
what is now confronting us is this:

In a city in a county other than the county seat which contains a popu-
lation of 8,000 or more there are not two papers of opposite politics, but
only one paper is published (either democratic or republican as the case
may be), hence, is this law complied with if any advertisement mentioned
in section 6252 G. C., be published in said one newspaper, or does it require
two newspapers of opposite politics in order to make such publication legal
in such city?”

You call attention to two opinions of the attorney-general. Neither of the
opinions touch upon the question which you now submit.
Section 6252 General Code, to which you call attention, reads as follows:

“A proclamation for an election, an order fixing the times for holding
court, notice of the rates of taxation, bridge and pike notices, notice to
contractors and such other advertisements of general interest to the tax-
payers as the auditor, treasurer, probate judge or commissioners may deem
proper, shall be published in two newspapers of opposite politics at the
county seat, if there be such newspapers published thereat. In counties
having cities of eight thousand inhabitants or more, not the county seat
of such counties, additional publication of such notices shall be made in
two newspapers of opposite politics in such city. This chapter shall not
apply to the publication of notices of delinquent tax and forfeited land
sales.”
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Your question pertains to a construction of the following sentence in said
section, to wit:

“In counties having cities of eight thousand inhabitants or more, not
the county seats of such counties, additional publication of such notices
shall be made in two newspapers of opposite politics in such city.”

From your statement of facts it appcars that there is only one paper pub-
lished in the city in question which can meet the requirements of thc above pro-
visions.

In the case of Village of Elmwood Place v. Schanzle, 91 Ohio State, 354, a
like question as to publication of ordinances of a municipality was under consid-
eration. The syllabus in that case reads as follows:

“In a municipality where there is only one newspaper published and
of general circulation, the publication in that paper of ordinances of a
general nature, in the manner and for the period required by section 422
et seq. General Code, is a compliance with the requirements of those sec-
tions.”

The court, through Johnson, J., in the opinion, quotes the pertinent parts of
the statutes then under consideration. At page 355 he says:

“The statutory requirements touching the subject are included in sec-
tion 4227 et seq., General Code. Pertinent parts are as follows:

In section 4227, ‘Ordinances of a general nature, or providing for
improvements shall be published as hereinafter provided before going into
operation,” and section 4228, ‘Ordinances and resolutions requiring publi-
cation shall be published in two newspapers of opposite politics, published
and of general circulation in such municipality, if such there be. Section
4229 provides the number of times ordinances, resolutions, etc., ‘shall be
published in two newspapers of opposite politics of genecral circulation
therein, if there are such in the municipality’ and section 4232 provides
that ‘in municipal corporations in which no newspaper is published, it shall
be sufficient publication of ordinances * * to post up copies thereof at
not less than five of the most public places in the corporation, to be deter-
mined by thc council, for a period of not less than fifteen days prior to
the taking effect thercof.

It will be observed that the existing statutes contain no express provi-
sion on the subject with reference to a municipality in which but one
newspaper is published.”

The above sections pertain to publication by municipal corporations and do not
apply to publications which are authoried by section 6252 General Code. The lan-
guage of the statutes, however, is similar and the same principles of law will
apply.

Since the rendering of the above opinion, one of the sections of the General
Code under consideration has been substantially amended. This is section 6255,
General Code.

This section at that time read as follows:

“For sufficient publication of a notice of advertisement, required by law
to be published for a definite perjod, at least one side of the newspaper in
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which such publication is made shall be printed in the county or municipal
corporation in which such notice or advertisement is required to be pub-
lished.”

This section has since been amended to read as follows:

“Whenever any legal publication is required by law to be made in a
newspaper or newspapers published or printed in a municipality, county,
or other political subdivision, the newspaper or newspapers used shall
have at least one side thereof printed in such municipality, county or other
political subdivision; and whenever any legal publication is required by law
to be made in a newspaper or newspapers of general circulation in a mu-
nicipality, county, or other political subdivision, without further restriction
or limitation upon a selection of the newspaper or newspapers used, such
publication shall be made in a newspaper or newspapers at least one side
of which is printed in such municipality, county, or other political sub-
division, unless there be no such newspaper or newspapers so printed, in
which event, only, such publication shall be made in any newspaper or
newspapers of general circulation therein.”

. The language of the original section has been changed and additional matter
inserted. It is now provided therein that “whenever any legal publication is re-
quired by law to be made in a newspaper or newspapers of general circulation in
a municipality, etc., without further restriction or limitation upon a selection of
the newspaper to be used,” then such publication shall be made as therein provided.

In the case now submitted, section 6252 General Code, does restrict and
limit the selection of the newspaper in which such publication shall be made to
those having a political preference, and these must be of opposite politics.
Therefore, the provisions of section 6255 General Code as above amended and
quoted do not apply to the publications now under consideration.

The ruling therefore contained in the case of Village of Elmwood Place v.
Schanzle, supra, will apply.

It is my opinion, therefore, that where in a city in a county other than the
county seat, which contains a population of eight thousand or more, there is but
one paper which comes within the terms of section 6252 General Code, as to the
publication of the notices therein provided for, in such city, the publication of
such notices in the one newspaper so qualified will be in compliance with the pro-
visions of section 6252 General Code, and it is not necessary to publish such notice
in another newspaper published outside of said city but having general circula-
tion therein. Very truly yours,

JosepE McGHEE,
Attorney-General.

938. .

RIGHT OF WAY—SECURED BY COUNTY COMMISSIONERS —IN
WHOSE NAME TITLE SHOULD BE TAKEN—ROADS AND HIGH-
WAYS—COMMISSIONERS SHOULD VACATE UNDER SECTION
6860 G. C.

1. Where the county commissioners, under the provisions of section 1201 G.
C., secure right of way by means of a deed, the title in and to the easement or
right of way should be taken in the name of the board of county commissioners,
their successors and assigns forever.
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2. To avoid unnecessary misunderstandings relative to that part of the road
which is abandoned because of the direction of the road having been changed, the
county convmissioncrs should vacate the same under sections 6860 et seq. G. C.;
that is, if they no longer desire to keep the same open as a public highway.

Cortasus, Onio, January 12, 1918.

Hon. Dean E. Staniey, Prosecuting Attorney, Lebanon, Ohio.
Dear Sir:—I have your communication of December 12, 1917, enclosing form
of deed, which communication reads as follows:

“It is proposed that a part of one of the roads in our county be im-
proved by the state highway commissioner with the co-operation of the
county commissioners. ‘

Section 1201 of the General Code provides that in such cases county
commissioners shall procure necessary rights of way.

I am herewith enclosing form of deed for your approval. Of course,
this deed should be acknowledged and the acknowledgment clause added.

I am sending this to you for the reason that I am in doubt as to
whom the grantee in the deed should be and the exact form of the deed,
in view of the fact that the county commissioners make the purchase, but
the improvement is to be done by the state highway commissioner.

I would also be glad for you to give any other directions in regard to
the matter that may seem proper.”

The form of deed submitted reads as follows:

“Know all men by these presents that

‘WHEereas, It is proposed by the state of Ohio, by and through Clin-
ton Cowen, State Highway Commissioner of said state, to improve Main
Market Road No. —___.. in Franklin township, Warren county, state of
Ohio; and

WHEREAS, Said improvement is to be constructed with the co-operation
of the county commissioners of said county; and

WHEReAS, The line of said proposed improvement deviates from
said existing highway; and

WaHEeRreas, Section 1201 of the General Code provides that the county
commissioners shall provide requisite right of way for such improvements;

Now, therefore, , the grantor ..., in considera-
tion of . __________ Dollars ($eceeceece—C ) 10 oo paid
by Warren county, Ohio, acting by and through the board of county com-
missioners of said county, the rcccipt of which is hereby acknowledged,
do --_- hereby grant and release unto the state of Ohio, its successors and
assigns forever, the right of way for said proposed highway improvement
on, over and upon and across a picce of land owned by wecceoome_—__
said grantor; the right of way herein granted being situated in the tovm-
ship of Franklin, county of Warren and state of Ohio, and being described
as follows: (Space for description).

The state of Ohio, grantee, to have and to hold said right of way unto
itself and its successors and assigns forever, and to have the right to con-
struct and forever maintain thereon a public highway and the said
grantor —.—, for eooeoo_—___ y e heirs, executors and adminis-
trators, hereby covenant with the said grantee, its successors and assigns,
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that said grantor -.__ is the true and lawful owner of said premises, and
is well seized of same in fee simple and has good right and full power to
bargain, sell and convey the same in manner aforesaid, and that the same
are clear and free from all incumbrances, and further that said grantor
—-—— will warrant and defend the same against all claims of all persons

whatsoever.

In witness whereof, said oo oe__ -, grantor ____,
and —___ N ----, his wife, have hereunto set their
hands this —w—__ day of ool , A. D. 1917.

Signed in the presence of:

Under section 1201 G. C. the county commissioners, if they cannot agree rela-
tive to securing lands for a right of way, must take steps in the way of appropri-
ation proceedings, as set out in said section. Evidently in your case an agreement
has been reached and a deed would be the proper form of instrument by which
to reduce this agreement to writing.

I desire to make a few suggestions in reference to the form of deed.

(1) While the recitals of any instrument are not to very vital, yet in this
case I believe I would insert a recital to the effect that the state highway depart-
ment has made the necessary surveys, maps, plans, profiles and specifications rela-
tive to the proposed improvement, which said surveys, etc, change the direction
of the highway from that which it now takes; also a recital stating that said
surveys, maps, plans, profiles, specifications, etc., have been adopted by the county
commissioners of the county of Warren, under and by virtue of the provisions of
section 1200 G. C. These recitals logically would come after thesecond recital
set out in the form of deed.

(2) 1t is my opinion that the grantee of the deed should be the board of
county commissioners of Warren county, Ohio, its successors and assigns forever.
I am aware that under the provisions of sections 7464 and 7467 G. C. the state,
after the completion of this particular road, will be required to maintain the same,
but this applies merely to the maintenance and repair of the road and has nothing
in particular to do with the easement. It is my view that the easement or right of
way remains in the county, and that if there were any additional burden to be placed
upon the highways of the state, in the way of a telephone, telegraph or pipe line,
etc,, the county commissioners would be the proper authorities to grant this right,
due to the fact that the easement in the highway, so far as the public is con-
cerned, rests in the board of county commissioners of the various counties.

(3) It might be well to provide in the deed for the release of dower, pro-
viding, of course, the grantor is a married person. Undoubtedly it was your in-
tention to carry the names of both parties through the deed, but even with this, a
clause releasing dower would be altogether proper as well as legal.

(4) It might also be well for your county commissioners, under sections
6860 et seq. G. C, to take such steps as would enable them to vacate the part of
the road which will be abandoned by virtue of the change in the direction of the
road. While section 6860 G. C. provides that said act shall not enable the county
commissioners to vacate an inter-county highway or main market road, yet after
the direction of the highway has been changed and the road completed, the part
of the road abandoned will no longer be an inter-county highway or main market
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road. Of course, this suggestion is made upon the theory that your county com-
missioners will no longer desire to keep open that part of the road abandoned by
virtue of the change in the direction of the road.
Very truly yours,
Josers McGHEE,
Attorney-General,

939.

COUNTY AUDITOR—WHEN SAID OFFICIAL CERTIFIES THAT MONEY
IS IN TREASURY SUBJECT TO A CERTAIN USE—MONEY CANNOT
BE USED FOR ANY PURPOSE UNTIL OBLIGATION ENTERED INTO
BY COMMISSIONERS IS FULLY SATISFIED.

Under the provisions of section 5660 G. C., when the certificate of the county
auditor is filed with the county commissioners, to the effect that there is money in
the treasury subject to a certain use, and the county commissioners entered into @
contract providing for the use of said money, the money in reference to which the
certificate is made and to the amount of the certificate is appropriated and set aside
for a special purpose and cannot be used for any other purpose until the county is
fully discharged from the obligation entered into by it under said contract or final
resolution.

CoLumsus, O=Io, January 12, 1918,

Hon. Dean E. StaNLeyY, Prosecuting Attorney, Lebanon, Ohio,

Dear Sir:—I have your communication of December 18, 1917, which reads as
follows:

“The law, as I understand it, provides that roads may be improved by
the state highway commissioner with the co-operation of the county com-
missioners and the cost thereof paid partly by the state and the balance by
assessments made on the property. The law, however, provides that in the
first instance the county shall pay the amount which will afterward be
assessed and be reimbursed upon the collection of the assessments or the
sale of bonds in anticipation of such collection.

In a county in which contracts have been made under these provisions
of law and in which it has been certified by the auditor that sums.of money
aggregating approximately $10,000.00 are in the treasury to the credit of the
proper fund (with which to pay in the first instance the cost of the im-
provement other than that paid by the state) and in which county there
is now in the process of collection additional funds for road purposes, would
it be proper for the auditor to certify contracts or draw warrants upon
the money now in the treasury (which has been certified as above stated)
for the payment of necessary improvements and repairs and then use the
money now in the process of collection to fulfill the county’s obligations
under contract made by the highway commissioner after the first of March,
when such money will be available.

I might further state that in this particular case the contracts made by
the highway commissioner probably cannot be performed or even started
before the money now in the process of collection will be collected.”
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As I understand them, the facts upon which you desire an opinion are as fol-
lows:

The commissioners of your county have entered into a contract, or rather
adopted final resolutions, to the effect that they will stand good in the first instance
for the payment of $10,000.00 toward the cost and expense of a certain road im-
provement over which the state highway commissioner has assumed jurisdiction.
As a basis for this final resolution, and preliminary thereto, the county auditor has
certified to the county commissioners that there is $10,000.00 in the county treasury
subject to be used for the purposes of said improvement.

The question arises as to whether the county commissioners could use a part
or all of this $10,000.00 for other road improvements, provided they would replenish
the fund from moneys to be collected by taxation and otherwise, before the same
would be needed for the road improvement over which the state highway commis-
sioner has assumed jurisdiction. You state that neither said $10,000.00 nor any
part of it will be needed before some time next spring or summer.

In order to answer this question it will be necessary to note the provisions of
but one section, viz., section 5660 G. C., which reads in part as follows:

“Sec. 5660. The commissioners of county * * * shall not enter
into any contract, agreement or obligation involving the expenditure of
money, or pass any resolution or order for the appropriation or expenditure
of money, unless the auditor * * * first certifies that the money re-
quired for the payment of such obligation or appropriation is in the treasury
to the credit of the fund from which it is to be drawn * * * = Such
certificate shall be filed and forthwith recorded, and the sums so certified
shall not thereafter be considered unappropriated until the county * * *
is fully discharged from the contract, agreement or obligation, or as long
as the order or resolution is in force.”

It will be seen from this section that whether we call this final resolution, which
is entered into upon the part of the county commissioners, a mere resolution, or a
contract which it really is, the provisions of said section apply. The final resolution
or agreement as entered into is of no force or effect unless the auditor certifies that
the money is in the treasury. This is a jurisdictional step in the whole proceeding.
The statute further provides that when this certificate is made and the resolution
or contract entered into, the sums so certified shall not thereafter be considered
unappropriated until the county is fully discharged from the contract or resolu-
tion. In other words, the funds, in regard to which a certificate is made, are prac-
tically appropriated or set aside for a special purpose, this purpose being set out in
the contract or resolution which is entered into, in view of the certificate. )

Said section 5660 practically provides that this money cannot be again appro-
priated or used for any purpose until the county is fully discharged from the obli-
gations of the resolution or contract. Of course in your case the county is not dis-
charged from the obligation. It still remains, and from the provisions of the statute
and the evident intention of the legislature this money cannot be used for any pur-
pose other than that for which it has practically been set aside by the action of the
county auditor and the county commissioners, unless the county is first discharged
from the obligation into which it has entered, and a part or all of the money so
appropriated still remains.

This, as I understand it, answers your question specifically.

Very truly yours,
JosepE MCGHEE,
Attorney-General,



ATTORNEY-GENERAL. 111
940.

PROSECUTIONS UNDER SECTION 13008—COSTS—JUSTICES OF THE
PEACE, ETC, HAVE FINAL JURISDICTION IN PROSECUTIONS
BROUGHT UNDER SECTION 13423—SECTION 13008 DOES NOT RE-
PEAL SECTION 12970 BY IMPLICATION.

1. The provisions of section 13439 G. C., relative to costs, do not apply to
prosecutions brought under section 13008 G. C. The provisions of section 3019,
covering costs, do apply to prosccutions brought under said section 13008, provided
the state fails to convict.

2. In those prosecutions brought under section 13423 G. C., a justice of thé
peace, mayor or police judge has final jurisdiction to try the accused and said of-
ficers do not sit as examining magistrates and hence have no authority to bind the
accused over to the court of common pleas or the probate court,

3. The provisions of section 13008 G. C. do not repeal by implication any part
of the provisions of section 12970 G. C.

Corumsus, OHIo, January 14, 1918,

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio,

GENTLEMEN :—I have your communication of December 17, 1917, in which you
ask my opinion on the following questions:

“(1) In cases under section 13008 G. C, brought before a justice of
the peace, a mayor or a police judge, as examining magistrate, if the de-
fendant is bound over to the grand jury, or be dismissed for lack of suf-
ficient evidence, are the minor court costs payable under section 13439 G.
C.,, or do they follow the case as a felony, and in the event of ultimate
failure to convict, or because of dismissal by the magistrate, become pay-
able under and within the limitations of section 3019 G. C.?

(2) Should a justice of the peace, a mayor, or a police judge, decide
not to exercise final jurisdiction in any case brought before him under sec-
tion 13423 G. C,, but bind same over to the common pleas court, or probate
court, may the county auditor pay the minor court costs under the pro-
visions of section 13439 G. C,, or is the auditor’s authority to pay such costs
limited strictly to cases where the magistrate has exercised final jurisdic-
tion?

(3) Do the provisions of section 13008 G. C. repeal by implication
any portion of section 12970 G. C.?”

Section 13423 G. C. provides that:

“Justices of the peaée, police judges and mayors of cities and villages
shall have jurisdiction, within their respective counties, in all cases of viola-
tion of any law relating to;” (Then follows an enumeration of fifteen

cases over which the said officials have jurisdiction.)

This section is closely related to section 13432 G. C. and the chapter of which
said section 13432 is a part. Said section reads as follows:

“Sec, 13432. In prosecutions before a justice, police judge or mayor,
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when imprisonment is a part of the punishment, if a trial by jury is not
waived, the magistrate, not less than three days nor more than five days
before the time fixed for trial, shall certify to the clerk of the court of
common pleas of the county that such prosecution is pending before him.”

These two sections formed but one section in the Revised Statutes, viz.,, section
3718a R. S. Said section of the Revised Statutes began as follows:

“Any justice of the peace, police judge or mayor of any city or village
shall each have jurisdiction within his county (then follows enumeration
of a list of cases after which the section proceeds as follows:)

In any such prosecution where imprisonment may be a part of the
punishment, if a trial by jury be not waived, the said justice of the peace
shall, not less than three nor more than five days before the time fixed for
trial, certify to the clerk of the court of common pleas of his county that
such prosecution is pending before him.” (Then follows provisions for a
jury and trial.)

I desire to call particular attention to the words “any such prosecution;” that
is, the prosecutions for those offenses enumerated in the first part of said section.
From these two provisions of section 3718a R. S. it is quite evident that the officers
mentioned had jurisdiction finally to try prosecutions for those causes set out in the
section.

In the General Code, the codifying commission made the first part of said sec-
tion 37182 R. S. to be section 13423 G. C,, and the latter part to be section 13432
et seq., placing said sections in different chapters and also dropping the words “any
such” as found in the section of the Revised Statutes.

However, there is nothing whatever to indicate that there was any intention
on the part of the legislature that the provisions of section 13432 et seq. should no
longer apply to prosecutions under section 13423. So that we must still read section
13432 as being vitally related to and connected with section 13423. That is, section
13423 enumerates the class of cases over which justices of the peace, judges of the
police court and mayors have jurisdiction as provided in section 13432,

Inasmuch as the words “any such” are no longer in the section, the question
might be raised as to whether the provisions of section 13432 et seq. might not be
made to apply to all prosecutions in which imprisonment may be part of the penalty,
limited, of course, to misdemeanors. Indeed, some lower courts have so held.

In State v. Pohlman, 13 N. P, (N. S.) 254, the court held:

“Section 13432 G. C. gives final jurisdiction to justices of the peace in
cases in which imprisonment is a part of the punishment, and a jury is not
waived, and where it is attempted to carry such a case to the probate court,
a motion to discharge the accused will lie.”

However, this holding of the probate court was overruled in State ex rel. v.
Renz, 5 Ohio Appellate 421, 425. But you limit your question to prosecutions
brought under section 13423 G. C. Under section 13432 G. C, the officers therein
named are given jurisdiction, as said before, to try prosecutions brought under sec-
tion 13423, whether imprisonment is a part of the penalty or not. If a jury is not
waived by the accused in a case where imprisonment may be a part of the penalty,
so as to enable the said officers to try the accused without a jury, he shall then
proceed, as set out in section 13432 et seq., to impanel a jury.
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The cfficer has no power to declare whether or not he will assume jurisdic-
tion, for he must assume it. He has no power or authority, in prosecutions brought
under section 13423, to bind the accused over to the probate court or to the court
of common pleas. In such cases he is not an examining magistrate, nor can he be-
come one. He is a trial court, either trying the case with or without a jury, and
mandamus will lie to compel him to exercise such jurisdiction. This was distinctly
held in the case of ;

State ex rel. v. Smith, 69 O. S. 196.

The officer before whom a person is prosecuted, for a matter set out in section
13423, has no greater warrant to bind over the accused in those cases where im-
prisonment may be a part of the penalty than he has where the penalty is merely
a fine. The statute states that he shall proceed to trial, as therein set out.

Another general observation I desire to make, before proceeding to answer
your questions specifically, is that the chapter, of which section 13432 is a part, re-
lates only to misdemeanors and not to felonies. Of course if the offense charged
is a felony, the officers mentioned in section 13432 could act in no other capacity
than that of examining magistrates, hearing the evidence with a view to binding
the accused over to the proper court.

Your first question has to do with section 13008 as well as other sections of the
General Code. Said section 13008 reads as follows:

“Sec. 13008. Whoever, being the father, or when charged by law with
the maintenance thereof, the mother, of a legitimate or illegitimate child
under sixteen years of age, or the husband of a pregnant woman, living in
this state, being able by reason of property, or by labor or earnings, to pro-
vide such child or such woman with necessary or proper home, care, food,
and clothing, neglects or refuses so to do, shall be imprisoned in a jail or
workhouse at hard labor not less than six months nor more than one year,
or in the penitentiary not less than one year nor more than three years.”

Section 13439 G. C. reads as follows:

“In such prosecutions, no costs shall be required to be advanced or se-
cured by a person authorized by law to prosecute. If the defendant be ac-
quitted or discharged from custody by nolle or otherwise, or convicted
and committed in default of paying fine and costs, all costs of such case
shall be certified under oath by the trial magistrate to the county auditor,
who, after correcting errors therein, shall issue a warrant on the county
treasury in favor of the person to whom such costs and fees are payable.
All moneys which are to be paid by the county treasurer as provided in
this chapter shall be paid out of the general revenue fund of such county.”

It will be noted that the crime set forth in section 13008 is a felony, in that
imprisonment in the penitentiary may be a part of the penalty.

As said before, the chapter of which section 13439 is a part, applies only to
those cases in which the offense charged is a misdemeanor and in reference to
which the officers therein set out have final jurisdiction. With this in mind we will
consider exactly to what section 13439 applies in reference to costs. It provides that
if the defendant be acquitted or discharged from custody, or convicted and com~
mitted in default of paying fine and costs, then in such cases the costs are paid as
therein set out.
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However, it must be remembered that this section states: “in such prosecu-
tions;” that is, the prosecutions provided for in this chapter. The words “trial
magistrate” are also used in said section. Hence it is clearly evident that section
13439 does not apply to costs, excepting in those cases wherein the justice has final
jurisdiction to hear and determine. Hence if a person charged with an offense
under section 13008 is bound over to the proper court, the provisions of this section
would not take care of the costs, neither would they if he be dismissed for lack of
sufficient evidence.

You then ask whether the provisions of section 3019 G. C. would apply as to
costs in such a prosecution. This section reads, so far as felonies are concerned,
“In felonies wherein the state fails,” the costs may be taken care of as provided
in said section, That is, if a person is charged with the offense set out in said sec-
tion 13008 G. C,, and an affidavit s filed with a justice of the peace, a police judge
or mayor, and the accused is either dismissed for lack of evidence by the examining
magistrate, or if he is bound over and the grand jury fails to indict, or if he is
brought to trial and is found not guilty by the jury, or, in other words, in any case
where the state fails to convict, the provisions of section 3019 G. C., relative to
costs, would apply. I think this fully answers your first question.

Your second question is to the effect that if a justice of the peace, mayor or
police judge should decide not to exercise final jurisdiction in any case brought
before him under section 13423, but should bind the same over to the common pleas
or probate court, would section 13439 apply as to costs?

This question has been answered in the general observations I have made. Said
officers have no authority to decide whether or not they will exercise final juris-
diction in those prosecutions brought under section 13423 G. C. They must exer-
cise final jurisdiction. Hence they have no authority to bind the accused over to
the common pleas or probate court. Therefore the provisions of section 13439
G. C. would apply to such cases as you suggest in your second question, in that
said officers would necessarily be compelled to exercise final jurisdiction.

I am aware that under section 4533 G. C. it might be held that the mayor of a
city, if he felt it to be for the best interests of the public, could inquire into the
complaint with a view either to discharging the accused or recognizing him to the
proper court; that is, it might be held that in prosecutions under section 13423 G. C.
the mayor of a city would not be compelled to exercise final jurisdiction in the
matter, but might sit as an examining, rather than a trial, magistrate.

However, it is my opinion that such is not the case. The provisions of sections
13423 and 13432 are of a later enactment than those of section 4533, relative to the
matter under consideration. The provisions of section 4533 are general, relating
to all misdemeanors prosecuted in the name of the state, while those of section
13423 are special and hence should control in this matter.

Tn Martindale v. State of Ohio, 2 O. C. C. 2, at p. 3 the court seems to have
had this principle in mind when it used the following language:

“But the prosecution in the present case is under a special statute,
which gives a justice jurisdiction not to examine into the offense but to
‘hear the prosecution’ and ‘if a trial by jury be not waived’ said justice
shall proceed to impanel a jury.”

Hence it is my opinion that section 13432 G. C. would apply equally as well to
a mayor as to a judge of a police court or justice of the peace, and that all of said
officers would sit as trial magistrates in those prosecutions brought under section
13423 G. C,, and not examining magistrates.
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In your third question you ask whether the provisions of section 13008 G. C.
repeal by implication any portion of section 12970 G. C.

I have already quoted section 13008 G. C. in answer to your first question,

Section 12970 G. C. reads as follows:

“Whoever, having the control of or being the parent or guardian of a
child under the age of sixteen years, wilfully abandons such child, or tor-
tures, torments, or cruelly or unlawfully punishes it, or wilfully, unlawfully
or negligently fails to furnish it ncccssary and proper food, clothing or
shelter, shall be fined not less than ten dollars nor more than two hundred
dollars or imprisoned not more than six months, or both.”

In noting the provisions of these two sections, it is clearly apparent that the
offense charged in section 12970 G. C. is a misdemeanor, while that charged in
section 13008 G. C. is a felony. The question now is as to whether section 13008,
in so far as it covers the same subject matter as set out in section 12970, repeals
section 12970. As a general proposition we can say that it would so repeal section
12970 which covers the same subject matter.

In Sherman v. State, 17 Fla. 888, the court was considering an act of the legis-
lature of 1832, which made an “assault with intent to kill” a misdemeanor, to-
gether with an act of the legislaturc of 1868, which madc the same offense a felony.
The court held that:

“The law of 1832 is therefore superseded and repealed by the act of
1868.”

In Hayes v. State, 55 Ind. 99, the court was considering an act of the legisla-
ture or 1852 making “the keeping of gaming apparatus” under certain conditions a
felony, and a later act of 1875, making the same offense a misdemeanor. Held:

“The two provisions cannot stand together. So much of the act herein
first set out as makes it a felony to be keeper of any gaming apparatus, for
the purpose indicated, is impliedly repealed by the amendment of 1875
which makes the offense a misdemeanor only and punishes it accordingly.”

In Commonwealth v. McGowan et al,, 2 Parsons Eq. Cas. 341, the court lays
down the following proposition: .

“Where a statute makes that a felony which before was only a misde-
meanor, the misdemeanor is merged and there can afterwards be no prose-
. cution for the misdemeanor.”

Other cases might be cited along this same line, but the above is sufficient to
establish the proposition as above set out.

However, I desire to call attention to a certain matter in connection with the
two sections about which you inquire, which it seems to me would prevent the gen-
eral rule from being applied to these two sections. There is a condition set out
in section 13008 G. C,, entirely diffcrent from anything found in section 12970, and
which tends very much to aggravate the offense of a father or mother in not pro-
viding for his or her child. This provision is as follows:

“Sec, 13008. * * * being able by reason of property, or by labor or
earnings, to provide such child * * * with necessary or proper home,
care, food and clothing * * *”
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Neither this provision nor anything like it is found in section 12970 G. C. This
provision very much aggravates the offense and for this reason it seems the legis-
lature saw fit to make it a felony, rather than a mere misdemeanor. I am aware
that section 12970 uses the words “wilfully, unlawfully or negligently,” but it is
my opinion that these words are not as strong as those found in section 13008, and
I feel that the provisions set out in section 13008 had something to do with the
legislature’s providing a more severe penalty in the one case than in the other.
Hence it is my opinion that section 13008 G. C. does not in any respect impliedly
repeal any of the provisions found in section 12970 G. C.

Bishop in his Work on Statutory Crimes, section 168, lays down the following
proposition :

“Two different punishments, for precisely the same offense, with no varia-
tion in its elements and no modifying discretion in the court, cannot, in the
nature of things, subsist together.”

It will be noted that the author makes it clear that it would be different if
there were a variation in the elements of the crime.
In section 171 the same author says:

“If the new statute adds aggravations not in the old law of the offense
and creates a higher penalty; or omits an aggravating quality and pro-
vides a lower penalty; or if the new statute is applicable to a particular
class only of persons who owe special duties in the matter, the new punish-
ment does not supersede the old.”

It is my opinion that the conclusions of the author substantiate the conclusion
drawn by me.

There is a case reported in 25 C. C. (N. S.) 447, styled State of Ohio v. Bone,
in which the court held as follows in the syllabus:

“The father could have been prosecuted under either section 12970 or
section 13008 of the General Code, but prosecution under the latter section
could not be had in the municipal court.”

In the opinion on p. 448 the court held as follows:

“There can be no question but that the father could have been prose-
cuted under either section 12970 or section 13008 of the General Code, al-
though prosecution under the latter section could not be had in the munic-
ipal court.”

While this case was not fully considered by the court and it did not have under
particular consideration the question as to whether section 13008 G. C. repeals
section 12970 G. C., yet the finding of the court in said case goes to the effect at
least that section 13008 does not in any respect repeal the provisions of section
12970. 1In this case the supreme court overruled a motion for an order directing
the court of appeals to certify its record to the supreme court.

Whether a person is prosecuted under section 12970 or section 13008 G. C,
must be determined from the charge made against him, as set forth in the affidavit
which is filed with the proper official. While it might under a loosely drawn
affidavit be difficult to determine whether a person is being prosecuted under the
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one section or under the other, yct ordinarily the form of an affidavit would readily
disclose the section under which the accused is being prosecuted. To be sure, if
it is under section 13008, the officials mentioned in section 13432 would have no
power other than as examining magistrate, who could hear the evidence with a
view to binding the accused over to the proper court.
Very truly yours,
Josern McGHEE,
Attorney-General.

941.
COUNTY COMMISSIONERS—RESIGNATION—TO WHOM PRESENTED.

A member of a board of county commissioners who wishes to resign should
present his resignation to the probate judge, auditor and recorder, those officials
being designated to fill a vacancy in such board.

Corumsus, OHIo, January 14, 1918,

Honw. James F. FLyNN, Prosecuting Attorney, Sandusky, Ohio.
DEear Sir:—In your recent request for my opinion you say:

“One of the members of our board of county commissioners contem-
plates resigning to join the service. Section 2397 G. C. provides that the
probate judge, auditor and recorder shall appoint a successor, but there is
no provision of the statute which I am able to find stating further to
whom the resignation should be sent. It is my opinion that it should be
sent to the governor and upon receipt of the same that he notify each
of the above named officers of the vacancy so that a successor may be
named.

Kindly advise me as to what is your opinion with reference to the
question as to whom the resignation of the county commissioner should
be sent, also give me your opinion as to when the three above named
officers should take action with reference to a successor and whether or
not the governor should send them notice if he is the one to whom the
resignation should be sent.”

Section 2395 G. C. provides that the board of county commissioners of a
county shall consist of three persons, who shall be elected biennially and shall hold
their respective offices for two years commencing on the third Monday of Septem-
ber next after their election.

Section 2396 G. C. provides that when a county commissioner is elected to
fill a vacancy occasioned by death, “resignation” or removal, he shall hold his office
for the unexpired term for which his predecessor was elected.

Section 2397 G. C. provides that if a vacancy occurs more than thirty days
before the next election for state or county officers, or within thirty days from
that time, and the interest of the county requires that the vacancy be filled before
the election, “the probate judge, auditor and recorder of the county, or a majority
of them, shall appoint a commissioner who shall hold his office until his successor
is elected and qualified.”
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There is no other special provision to be found in the statute law of this state
which grants a county commissioner the right to resign or which provides to
whom a resignation shall be made, or in any way other than the above makes any
reference to a resignation by a county commissioner. The decisions of the sev-
eral states are somewhat at variance in reference to the question of the time
when a resignation will take effect, but they seem to be united on the proposition
that a person who holds an office has a right to resign, and especially when the
power is given to the appointing board to fill a vacancy caused by a resignation.

Throop, in his work on Public Officers, section 704, says: That an office may
be resigned either expressly or by implication; that where no particular mode of
resignation is prescribed by law, an express resignation may be made by parol
or in writing. If by parol, as by the incumbent declaring to the appointing power
that he resigns his office or will continue to serve no longer and requests an
acceptance of his resignation. A resignation by implication is by the same author
held to be practically a forfeiture of the office and occurs where the incumbent
commits some act or omission which clearly indicates an intent to abandon the
office or which disqualifies him from continuing longer to hold it. So that grant-
ing for the purposes of this opinion that it is permissible for a county commis-
sioner to resign, your question is, to whom should such resignation be handed or
made. There is nothing in our statutes which provides that the resignation may
be made to any particular person or board, but it is held in Mechem’s Public Offices
and Officers, section 413, that:

“Statutes usually prescribe to whom the resignation of a public officer
is to be made, but in the absence of such a provision it is properly made
to that officer or body which is by law authorized to act upon it by ap-
pointing a successor * ¥ * * * 4o fil] the vacancy.”

In Edwards v. United States, 103 U. S., 471, Edwards had been duly elected
as supervisor of St. Joseph township. He resigned by handing his written resig-
nation to the clerk of the township. There was nothing to show that the clerk
ever presented said resignation to the appointing board, and on page 478 the court
says:

“According to the common-law rule, the resignation would not be com-
plete, so as to take effect in vacating the office, until it was presented to
the township board, and either accepted by them or acted upon by making
a new appointmeni. A new appointment would probably be necessary in
this case, because the township board was not the original appointing
board. The supervisor is not their officer, representative, or appointee.
They only represent the township in exercising the power, vested in them,
of filling a vacancy when it occurs. THIS MAKES THEM THE
PROPER BODY TO RECEIVE THE RESIGNATION, BECAUSE
THEY ARE THE FUNCTIONARIES WHOSE DUTY IT IS TO ACT
UPON IT”

In State ex rel. Kirtley v. Augustine, 113 Mo. 21, a county treasurer pre-
sented his resignation to the county court under the misapprehension that the
county court was the proper tribunal to receive it, and the resignation was ac-
cepted and the fact certified to the governor, who in that case was the appointing
power, to fill a vacancy, and a successor was designated. The resigning officer
attempted to recall the resignation, but as to that question the court held that
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after a successor was designated the resignation was beyond recall, even though
made to the wrong person. But on page 24 McFarlane, J.,, quoting with ap-
proval from the court of appeals, says:

“It is well established law, that, in the absence of express statutory
enactment, the authority to accept the resignation of a public officer rests
with the power to appoint a successor to fill the vacancy. The right to
accept o resignation is sct up incidental to the power of appointment”

In Dillon on Municipal Corporations, 5th edition, Vol. 1, section 416, the author
says:

“It is also a common law principle that the right to accept the resig-
nation of an officer is incidental to the power of appointing him.”

In Van Orsdall v. Hazzard, 3d Hill (N. Y.) 243, a member of a regimental
court martial got permission to be excused from serving because of the danger-
ous illness of a member of his family, and the question was as to whether or not
this was such a resignation as would permit another to be appointed in his place,
in other words, whether or not there was a vacancy within the meaning of the
militia law. After determining that a vacancy did exist, the court held that such
resignation was properly made to the appointing power.

In State ex rel. v. Boecker, 56 Mo, 17, the clerk of a county court tendered his
resignation to take effect at a future date. The paper was filed in the office of the
court and afterward, and before the day the resignation was to take effect, the
clerk forwarded to the county court his written withdrawal, but in the meantime,
and without the consent of the clerk, and against his express directions, the resig-
nation had been forwarded to the governor, who had power to fill the vacancy,
and another person had been appointed clerk.

HELD:

“That under a:proper construction of the state constitution such resig-
nation was not legal and complcte unless sent to the governor and ac-
cepted by him with the knowledge and consent of the clerk; that the filing
of the:document with the county court was a nullity, giving that body no
jurisdiction ; that the paper was constructively still in the possession of the
clerk; that in law the office of the county clerk did not become vacant;
and that with the sanction of the court the clerk might at the same term
legally withdraw his resignation notwithstanding the new appointment of
the governor.”

!
Other decisions along the same line’as the above have been examined and thé
same principle is enunciated as in these. So that, it would seem from all the
above that the county commissioner referred to in your inquiry‘should deliver or
make his resignation to the three officials whose duty it is to fill a vacancy. No
formal acceptance of said resignation 'is necessary, but an acceptance by the ap-
pointing board, or a filling of a vacancy, being equivalent to an acceptance of
such resignation, is all that is required. b
So that, answering your first question, I advise you that a member of a board
of county commissioners, who desires to resign, shall direct or make such resig-
nation to the probate judge, auditor and recorder of the county in which such com-
missioner holds his office.
In your second question you inquire when the three above named officers
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should take action with reference to a successor of such commissioner. There is
nothing in the statute by which provision is made for any form or method of
procedure in the selecting of such successor, but where a duty devolves upon 2
public official, it is a well established principle that such duty should be performed,
if no time is mentioned, promptly.
Very truly yours,
JoserH McGHEE,
Attorney-General.

942.
OFFICES INCOMPATIBLE—SHERIFF—PROBATION OFFICER.
The sheriff of a county may not be appointed or act as probation officer.
Corumeus, OHio, January 14, 1918,

Hon. C. W. PaLMER, Probate Judge, Defiance, Ohio.
DEear Sir:—I have your letter of recent date as follows:

“If it is not presumptuous, I should like to have your opinion as to
whether the sheriff of the county may be appointed and act as probation
officer for the juvenile court, and whether or not the compensation as
such probation officer should be turned into the sheriff’s fee fund.”

On December 8, 1910, former Attorney-General U. G. Denman rendered an
opinion to the bureau of inspection and supervision of public offices, found at
page 446 of the Annual Report of the Attorney-General for 1910-1911, in which
he held that a sherff may not act as probation officer or receive any compensation
or fees of any kind in the capacity of probation officer. In that opinion Mr.
Denman stated:

“It appears, from a review of the history of the juvenile court law,
that the purpose of having probation officers was to secure individuals,
other than the then existing officers, to assist in the handling of juvenile
cases. Among such officers who have, under the juvenile court law, been
largely supplanted in the handling of these cases by such probation offi-
cers, are the sheriffs and their deputies. The section above quoted shows
that a probation officer, in the serving of ‘warrants and other process of
the court,’ is ‘clothed with the powers and authority of sheriffs’ A pro-
bation officer not only performs all the duties in such cases which were
formerly performed by the sheriffs, but he performs additional duties,
such as making ‘examination and investigation into the facts and circum-
stances,’ being ‘present in court to represent the interests of the child, fur-
nishing ‘to the judge such information and assistance as he may require,’
etc. In other words, the probation officer may perform all duties of the
sheriff in such cases, and also a number of additional duties. The law
provides that ‘sheriffs * * * * ghall render assistance to probation
officers in the performance of their duties, when requested so to do,” but
the law does not specifically state that a sheriff may be a probation officer.

It appears to me from the above that a probation officer must perform
certain duties in addition to those which are to be performed by the sheriff,
and that the performance of all the duties of a probation officer by a
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sheriff would at least interfere with the faithful performance of the duties
of his office as sheriff. Since section 1663 requires a sheriff to render as-
sistance to a probation officer, it would seem that the statute differen-
tiates the two positions and considers them as positions which should be
held by different persons. Such differentiation is also emphasized by sec-
tion 1660, which provides that:

‘The warrants * * * * may issue to a probation officers of any
court or to the sheriff of any county, * * *’

It appears to me, therefore, that it is the policy of the juvenile court
law that probation officers should be persons other than regular officers of
the law such as sheriffs. 1f, however, a sheriff could also act as a proba-
tion officer, in such case, under section 1660, warrants, etc., should issue to
him as sheriff because he is a regular officer of the county for the serving
of such warrants, etc., and since practically the only reason for issuing
such warrants, etc.,, to a probation officer, under the changed conditions
of the law, is to procure a person other than the sheriff to serve such
warrants, etc, A further reason for this conclusion arises from the
fact that if the warrants issued to the sheriff, as such, he must, under
section 2977 of the General Code, pay all fees, costs, etc., arising there-
from into the treasury of the county, whereas is such warrants issucd
to the sheriff not as sheriff but as probation officer, he could, as probation
officer, retain to his own personal use such fees or expenses as might be
incurred in the handling of such warrants, etc. In other words, if the
sheriff could act as a probation officer in such matters, he could evade the
provisions of the county salary law.

As to your third question, it might be argued that a sheriff could act
as probation officer to the extent that he would perform services not re-
quired of a sheriff but rather the additional services which are required of
a probation officer and that he could, under section 1662, General Code, re-
ceive some compensation for such additional services. To argue thus
would be to say that a person, namely a sheriff, may be appointed as pro-
bation officer, but may not perform all the duties of such position of pro-
bation officer, for the reason that he would be compelled to perform some
of such duties as sheriff. Such a condition is so inconsistent as to be im-
possible for the reason that one probation officer, must have as much
power and be able to perform as many duties as another.”

1 agree with the reasoning of the above opinion and in the conclusion arrived
at, and therefore advise you that the sheriff of a county may not be appointed or
act as probation officer. Very truly yours,

Josepr McGHEE,
Attorney-General.

943.

ADOPTION—MOTHER MAY CONSENT TO SAME—WHEN DIVORCED
HUSBAND CONCEALS HIS WHEREABOUTS FOR PERIOD OF ONE
YEAR.

A woman obtained a divorce from her husband. By the terms of the decree
she was awarded the custody of their child and he was required to contribute to
its support. This he did, residing in the same community for omne year, when
he left and concealed his whereabouts and has not been heard from.
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HELD, that this constitutes an abandonment by him of his child and that the
wother is qualified, under section 8024, to give the legal consent to the adoption of
the child.

CoLumsus, OHIo, January 14, 1918.

Board of State Charities, Columbus, Ohio.

GENTLEMEN :—On August 17, 1917, the following communication was received
at this department from Mr. A. C. Crouse, chief probation officer, division of
domestic relations, court of common pleas of Hamilton county, Ohio:

“We have an interesting case here which I am referring to you at the
suggestion of Mr. Williams, of the board of state charities.

Five years ago Mrs. H. secured a divorce from her husband in the
insolvency court in this county. In the decree the two children, Alice and
Mary, were placed in the custody of the mother. The father was ordered
to pay $5.00 per week for the support of the two children. One year
later the father left the city and the state and has never since been heard
of by members of his family. About this time the mother placed Mary
with a relative. This relative has cared for the little girl since that time
and now desires to adopt the girl so that she may be made an heir to the
relative’s estate. The mother is willing to consent to the adoption.

When the relative went to Judge Lueders, of the probate court, to have
the adoption papers prepared, Judge Lueders refused to consent to the
adoption unless the case was brought to his court, the child declared a de-
pendent and committed to an institution which has the right to consent to
an adoption. The judge said that in no other way could the adoption be.
made legally so long as there was no evidence of the death of the father.

The case was thereupon brought to my attention. When I learned that
the family had been in the divorce court and the custody of the children
had been fixed by the insolvency court, I refused to bring the case into this
court because of the decisions of the courts for many years holding that a
court which fixes the custody of a child has continuing jurisdiction. The
latest opinion on this matter I have in mind is that of the court of appeals,
for Sandusky county, in the case of the Cleveland Protestant Orphan
Asylum et al. v. Hazel Taylor Soule, found on page 151, 24th Ohio Circuit
Court Reports, new series.

The relative who desired to adopt the child thereupon appealed to
Judge Jos. B. Kelly, of the insolvency court. Judge Kelly said that he
would put on an entry consenting to the adoption. Judge Lueders, of the
probate court, however, holds that he has no right to recognize such an
order from the insolvency court. The result is that the child is being de-
prived of a privilege which she should be permitted to enjoy.

I had a talk with Judge Lueders the other day about the matter, and
he suggested that we bring the child into this court and declare it to have
been abandoned, commit it to the children’s home, and permit the children’s
home to consent to the adoption. We are willing to do this but we have
some doubt as to its legality.

I would be very glad to have an opinion from your department as to
‘how this case might be handled under our laws and decisions.”

This inquiry purports to be made at your suggestion, and the answer, therefore,
is directed to you.
The inquiry upon examination is found to involve two questions: First, where
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is lodged the authority to consent to an adoption in accordance with section 8024
General Code under the circumstances above set out. Second, how is the above
question, if at all, affected by the order of the insolvency court in a divorce case
whereby the custody of the child in question was decreed to the mother?

The proceedings for the adoption are contained in the section above men-
tioned, which is as follows:

“Sec. 8024. Any proper person not married, or a husband and wife
jointly, may petition the probate court of their proper county, or the probate
court of the county in which the child resides, for leave to adopt a minor
child not theirs by birth, and for a change of the name of such child. A
written consent must be given to such adoption by the child, if of the age of
fourteen years, and by each of his or her living parents who is not hopelessly
insane, intemperate, or has not abondoned such child, or if there are no
such parents, or if the parents are unknown, or have abandoned the child,
or if they are hopelessly insane or intemperate, then by the legal guardian,
or if there is nd such guardian, then by a suitable person appointed by the
court to act in the proceedings as the next friend of the child.”

By the above the written consent of each parent is required unless coming
within the exceptions mentioned in the section, the one here applicable being in-
cluded in the phrase “or has not abandoned such child.” If the father has aban-
doned the child, the consent of the mother alone is sufficient as is indicated by the
phrase after the provision for the consent of the parent:

“Or if the parents are unknown, or have abandoned the child, or if they
are hopelessly insane or intemperate, then by the legal guardian.”

This means if both of the parents are unknown, or if both have abandoned the
child, and it is the plain intent of the section that as long as there is one parent
qualified to give the consent it is to be given by such parent before resorting to
the other sources of consent therein provided.

We have then to examine the question as to whether this father has aban-
doned his child. In the ordinary sense such abandonment is understood to be leav-
ing a child with whom he stands in the ordinary relation and has the ordinary
authority of a parent; that is, a child which is living with him. This, however, is
not a necessary interpretation, and it is submitted that the language does not re-
quire such restricted meaning.

The definition of “abandon” in Century Dictionary is as follows:

“l. To detach or withdraw oneself from; leave.
(a) To desert; forsake utterly; as to abandon one’s home; to
abandon one’s duty.
(b) To give up, cease to occupy oneself with; cease to use, fol-
low, etc.;
(¢) To resign, forego, or renounce, relinquish concern in;
(d) To relinquish the control of; yicld up without restraint;
Y EE NI * x % ¥ x k

3. To relinquish or renounce.”

“Abandonment” is defined as follows:
1. Act of abandoning or the state of being abandoned; absolute re-
linquishment; total desertion.
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2. ¥ % % *x X%k * ¥ *

3. Inlaw:
(a) * * #
(b) The voluntary leaving of a person to whom one is bound by
a relationship of obligation, as a wife, husband, or child;
desertion.”

There is a question, and different minds reach a different conclusion as to
whether there could be an abandonment of a child by a father who has been de-
prived of its custody by the decree of a court. The facts are not all given in this
case as they actually existed, either as to the cause of the divorce or the terms of
the decree. If, as a matter of fact, this father had abandoned his child before the
divorce there is no question as to the mother’s right to give the consent. The de-
cree of the court probably gave the father a right to visit the child at certain times
and under certain conditions, as such decrees usually do, and the final answer
might determine upon this ground. At any rate we have in the opinion one con-
nection left between this father and child—he had the privilege which he should
have been willing and anxious to accept, of contributing to its support. This duty
he has utterly ceased to perform, and in a manner which shows him regardless not
only of his natural obligation, but of the respect he owes to the law and to the
judgment of the court. If it had been impossible for him to comply with this order,
it was his duty to make it known to the court in order to escape the guilt of con-
tempt of court. If he is dead he cannot do this, of course, but in that event his
consent is not necessary; if he is living he has certainly abandoned his child as far
as it is possible for a parent to do so.

In the first place, this divorce was granted for his aggression, so that he him-
self by his own wilful conduct and his failure to meet this obligation as a member
of society and the head of a family has resulted in his separation from the child
and the loss of its custody and control; and this, under the purview of this statute
which should have a liberal construction, may well be considered as the beginning
of the abandonment. This he has supplemented by severing the last tie and
neglecting the last obligation to which he was bound to his child, not only by the
order of the court pronounced against him, but by the natural obligations of
humanity and parental affection. He had, as shown above, a portion of the
parental connection left; just how far it extended depends upon the decree of the
court, but it was at least something and that something quite substantial. It is
therefore submitted that he has to all intents and purposes and in legal contempla-
tion, abandoned his child. ’

This conclusion is announced with diffidence and with respect for the opinion
of the learned court, from whose judgment it seems to differ, as it is probably
upon this ground that the probate judge declined to decree the adoption, although
this does not absolutely appear from the inquiry. Unless, then, the right to this
consent has been in some manner affected by the proceedings or decree of some
of the courts in which this unfortunate family has appeared, the mother is quali-
fied to give the consent alone upon the ground that the father has abandoned the
child.

Proceeding now to the second branch of the inquiry as to what if any effect
upon the above conclusion the proceedings in any of the courts may have, there has
been no actual proceeding in any but the insolvency court in the divorce case in
which the custody of the child was fixed. This decree of the court is not ipso facto
sufficient to give the mother the right to consent to this adoption. The decree of
the court gives the mother the custody of the child, subject to be modified by a
further order of the court, which under such circumstances always retains continu-
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ing jurisdiction. This right to the custody and the decree giving it are not suffi-
cient to supersede or set aside the authority of the statute in reference to the
adoption. Section 8024 must be complied with under all circumstances, as it is an
absolute, positive and clear requirement necessary to the jurisdiction of the court
to establish the new status.

It is true, as stated above and as suggested in the inquiry, that the court still
has jursdiction. It is the practice for it to retain jurisdiction and have what is
called “continuing jurisdiction,” and this continuing jurisdiction has the effect of
lis pendens so far as any other proceeding in any other court may be attempted.
The decree you cite is only declaratory of a well established principle established
by atline of decisions going back so far that its origin is lost in antiquity. It is,
however, a good example of the application of the principle.

Orphan Asylum v. Soule, 24 C. C. N. S, 161.

The same principle is applied by the probate court of Lucas county in a case
practically on “all fours” with the instant case. In re Maud Faye Olson 3 N. P,
305, the syllabus of which is as follows:

“Where, in a proceeding in the probate court to set aside the adoption
of a child on account of failure to secure the consent of the mother who
is under none of the disabilities to consent prescribed by Sec. 3137, Rev.
Stat., the court would have to grant such request, but by such proceeding
the child has once been brought under the jurisdiction of the court under
this section, the court will have jurisdiction over such child for all the pur-
poses which this section has in view, and which the best interest of the
child demand.”

This awkward syllabus not only ratifies the principle above mentioned and
shows its application to the exact case, but is also pertinent as bearing upon the
right of the parent to have a consent, and furnishes an instance of thc fact that
if the jurisdiction of the court appears on the face of its record from the neces-
sary facts therein cited, yet if the statements thereof be untrue and be shown so
afterward the court is without jurisdiction and the order voidable. It was in that
case set aside by direct attack.

It is apparent that the highest degree of care should be taken by the court in
determining this question of consent to the adoption when the proposed consent
comes from other than the parents of the subject. It is, however, true beyond
question that under the statc of facts in the present case the authority to give this
consent is not complicated by any previous act of the court touching these parties.

The more extended the consideration given the question and the more com-
plete the examination of authorities, the more the above conclusion becomes settled.

The courts have gone the limit in giving continuing jurisdiction over the per-
son and property of children to that court which first acquires or assumes juris-
diction—this, however, without additional legislation, and in no case extends to the
subject of adoption. While this subject seems to call for the exercise of the high-
est authority of any, and is the most closely associated with the interests of the
child, fixing or changing as it does its name and identity, its relation to the world
and to its environment—in short, going further and changing the life of the child—
than any other proceeding or measure that is taken with reference to such child,
yet, in another sense it has no connection with the custody or control of the child.
That is to say, that even though such child be adopted and changes its parentage
and position and relationship to the world in general thereby, it is still subject to
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the same laws and the same authority by which such custody and control are taken
over by the public as is every child under other circumstances; and the same as
another child having natural parents. Adoption is entirely artificial, wholly statu-
tory. While it effects the most important change possible in the affairs and career
of him who is the subject of it, yet it is a creature of technicality and is only ac-
complished by strict performance of certain statutory requirements, which are
created only by reason of the force of legislation regardless of any natural reason
or any other control whatever.

The supreme court in a recent case has held that where a court granting a
divorce awards the custody and control of children such children become the
wards of that court and the jurisdiction of the court over the custody and control
is a continuing jurisdiction, and such decree for the custody and control of the
minor children cannot be affected by the appointment of a guardian by a probate
court, and that no other court can, by proceedings in habeas corpus, acquire any
jurisdiction further than to enforce the decree of the first court.

In re: Angeline E. Crist, 89 O. S., 33.

It is apparent that this decision goes to the last limit and leaves no further dis-
tance to be traveled by any other in the same direction.

It is conceived, however, that by the expression “wards of that court” it is not
meant that the court intends to assume and perform the ordinary duties of guard-
ianship, but that the term is used in a more general sense like that in which it is
stated in English books, that is, orphans are wards of chancery. The statement
is not that the probate court cannot appoint a guardian, but that the custody and
control of the children cannot be affected by such appointment; that is, the power
would still remain in the court granting the original decree to make any order
touching such custody.

The suggestion arises in a discussion of this question that this disposition of
it results in curtailing the desired effect of an adoption; that the person adopting
a child does so principally to have the custody and control of the child and that
by giving the above effect to the statutes and the decision above cited, the adoption
would become an idle and empty ceremony and in many cases might deter parties
from such adoption. This argument, however, is not really reached. The inter-
pretation of the statutes in question is plain and is arrived at by reference to well
known rules without reaching the question of the effect and consequence of the act,
Such consequences rest with the legislature enacting the statutes and with the court
rendering the decision. However, as is generally the case with this argument ab
inconvenienti the difficulty in more imaginary than real or it will disappear upon
an application of the law to actual cases. There is a point where the powers of
these two courts meet and changing it to the one side or the other in nowise re-
moves the difficulty or the apparent conflict. There is no kind of doubt of the
jurisdiction of the probate court in everything pretaining to adoption. It is equally
well settled that the court rendering a decree under the divorce and alimony stat-
utes has continuing jurisdiction over the custody of children. You therefore neces-
sarily have in the probate court the right to establish the adoption and in the com-
mon pleas court the right to prevent its full consummation. The same thing is
true of guardianship. It would indeed be a far cry to say that this per curiam
opinion in the case of in re Crist has deprived the probate court of its jurisdiction
to appoint guardians even guardians of the person, yet such guardian of the person
cannot get the custody of the child under and by virtue of his appointment because
the other court has the jurisdiction and power continuing in it over the subject.
This difficulty as has been stated, will be found an imaginary one because always
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and universally, with only the rarest exception, would there be a conflict or differ-
ence of opinion. When the probate court decided that a person was proper to be-
come the parent of a child by adoption, the common pleas court would always
recognize that situation and award such person the custody; likewise in the case
of the appointment of a guardian of the person. But whether this be true or not,
you have positive power and authority in two different courts in reference to these
two subjects and there seems to be no difficulty about {ixing the line of demarcation
as between them.

This matter cannot properly be disposed of without further reference to the
suggestion made by the probate judge that a commitment be made to the children’s
home for the purpose of giving some one unquestioned authority to consent to this
adoption. This plan looks feasible and certain upon casual inspection but will not
stand the test of examination. In reality it would be found most precarious and
dangerous. As has already becn stated this decree of adoption may be collaterally
attacked. It is true it may be said to have the force of a judgment to bind parties
and privies. It would not, however, bind one of the parties. The infant upon
coming of age might collaterally attack it, or directly either, by showing that the
legal consent was not obtained. This commitment would not be legal or binding
to fix any status on this child or confer any authority upon the children’s home
officials to give the consent because it would be really a false commitment made
upon a false showing, not for the purpose of providing for the wants of the child,
but for the ulterior purpose of disposing of the child itself and changing its status
and its identity in life. It is doubtful whether it may not be directly or collater-
ally attacked by those who would be otherwise the heirs of the adopting parent,
and in every aspect of the case would be most ill-advised and improper. This is
in no manner intended as a criticism upon the opinion of the learned judge who’
makes the suggestion, but rather a suggestion to him of the objections to the course
proposed.

You are therefore informed that it is my opinion that the consent to the adop-
tion in the case set out in this inquiry can be given by the mother alone.

This opinion is given with hesitation and caution, as it secems probable that it
may differ from that of the learned court, although his refusal may proceed upon
other grounds.

Very truly yours,
JoserE MCGHEE,
Atiorney-General.

944,

APPROVAL—SALE OF LAND IN CITY OF CLEVELAND—TO C. H.
GALE.

Corunmsus, Onio, January 14, 1918,

Hox. Joux I. MiLLer, Superintendent of Public 1Vorks, Columbus, Ohio.

Dear Sir:—I have your communication of December 27, 1917, in which you
enclose record of proceedings had rclative to the sale of a certain tract of land in
the city of Cleveland, Cuyahoga county, Ohio, to C. H. Gale, said Gale being lessee
of this land from the state.

The proceedings leading up to the sale and the sale itself are being conducted
under an act found in 107 O. L. 620, which relates to this one particular transac-
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tion. I have examined said proceedings, in view of the provisions of said act, and
find the same in conformity with said provisions. I therefore approve the appraise-
ment placed upon said land, namely, $4,320.00, and am endorsing my approval on
said resolutions and forwarding the same to Hon. James M. Cox, governor of
Ohio, for his consideration. :
Very truly yours,
JosepH McGHEE,
Attorney-General.

45,
APPROVAL—BOND ISSUE—VILLAGE OF WEST CARROLLTON.
CoLumsus, Onio, January 16, 1918.

Industrial Commission of Ohio, Columbus, Ohio.
. GENTLEMEN :—

IN RE: Bonds of the village of West Carrollton, Ohio, in the sum
of $3,800.00, in anticipation of assessments to pay the cost and expense of
improving Central avenue in said village over and above the cost and ex-
pense of said improvement to be paid by the county commissioners.

I have carefully examined the corrected transcript of the proceedings relating
to the above bond issue, and find said proceedings to be in accordance with the
provisions of the General Code of Ohio relative to bond issues of this kind.

I am, therefore, of the opinion that properly prepared bonds covering said
issue will, when the same are signed and delivered, constitute valid and subsisting
obligations of said village.

No bond form accompanied said transcript, and I am this day instructing the
clerk of the village to have same prepared and forwarded to this department for
approval before the bonds covering said issue are printed. The transcript relating
to this bond issue will be retained until a copy of such bond form is received.

Very truly yours,
JoserHE MCGHEE,
Attorney-General,

946,
APPROVAL—BOND ISSUE—VILLAGE OF WEST CARROLLTON.
CoLuMmsus, OHIo, January 16, 1918,

Industrial Commission of Ohio, Columbus, Ohio.
GENTLEMEN :—

IN RE: Bonds of the village of West Carrolliton, Ohio, in the sum
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of $4,000.00, to pay the village’s share of the cost and expense of paving
Central avenue in said village over and above the cost and expense of
said improvement to be paid by the county commissioners.

I have carefully examined the corrected transcript of the proceedings relating
to the above bond issue, and find said proceedings to be in accordance with the
provisions of the General Code of Ohio relative to bond issues of this kind.

I am, therefore, of the opinion that properly prepared bonds covering said
issue will, when the same are signed and delivered, constitute valid and subsisting
obligations of said village.

No bond form accompanied said transcript, and I am this day instructing the
clerk of the village to have same prepared and forwarded to this department for
approval before the bonds covering said issue are printed. The transcript relating
to this bond issue will be retained until a copy of such bond form is received.

Very truly yours,
Josepr McGHEE,
Attorney-General.

947.

APPROVAL—SALE OF CANAL LANDS TO SAMUEL F. VAN VOORHIS,
NEWARK, OHIO.

Corumsus, OHio, Janhuary 16, 1918,

Hox. Joun I. MILLER, Superintendent of Public Works, Columbus, Ohio.

Dear Sir:—I have your communication of January 12, 1918, in which you
enclose, in duplicate, certain resolutions having to do with the sale of a portion
of the old North Fork feeder of the Ohio canal in the city of Newark, Ohio, to
Samuel F. Van Voorhis, who now holds a lease from the state for said lands, the
appraised value of the lands being five thousand dollars ($5,000.00).

This sale is sought to be made under and by virtue of section 3 of an act of
the general assembly, passed March 21, 1917 (107 O. L. 512). This section reads as
follows:

“Any lessee of the state occupying any portion of the canal feeder,
herein abandoned, may surrender his lease to the superintendent of public
works for cancellation, and take a deed for the same by paying into the
state treasury the amount of the appraisement as fixed by the superintendent
of public works at the time of such sale.”

I have carefully examined the proceedings had by you in reference to the sale
of the property therein described to said *Samuel F. Van Voorhis, and I find the
same regular and in conformity to the provisions of said special act.

I have, therefore, approved the same and am placing my endorsement upon
the said resolutions, and have forwarded the same to the governor of the state for
his consideration.

Very truly yours,
Joserr MCGHEE,
Attorney-General.

5—Vol. I—A. G.
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948,

OPINIONS

TOWNSHIP BOARD OF HEALTH—JURISDICTION IN VILLAGES WHEN
NO OFFICERS ELECTED IN VILLAGE—FAILURE TO ELECT OF-
FICERS DOES NOT DISSOLVE MUNICIPAL CORPORATION.

1.

The wmere fact that a wmunicipal corporation fails to elect the necessary

officers of the corporation and to make use of the powers granted in its charter,
does not dissolve the corporation; neither does such fatlure cause a forfeiture of
its right to be a corporation.

2. In case a village ceases to elect officials and there is no one with authority
to levy taxes and carry on the functions of the willage, the touwnship board of health
has jurisdiction over matters pertaining to health within said village and may pay
the expenses thereof out of the proper township fund.

CoLumsus, OHIo, January 16, 1918.

Hon. A. W. FreeMaN, Commissioner of Health, Columbus, Ohio.
Dear Sir:—I have your communication of January 8, 1918, which reads as
follows:

“We have in Ohio several communities which have heretofore been

incorporated as villages. In two of these municipalities, i. e., Calais, Mon-
roe county, and Centerville, Gallia county, no officers have been elected for
several years and to all intents and purposes the municipal charter has been
vacated, but this has not been done in accordance with the provisions of the
statutes for the surrender of incorporation privileges.

In the village of Calais at the present time there is an outbreak of

scarlet fever with no legally organized board of health or health officer.
The state department of health has the authority to appoint a health of-
ficer in a municipal corporation where the local authorities fail or refuse
to make such an appointment, but the compensation of the health officer
and any expense incurred must be paid by the local community. In this
village there is no fund for the payment of such expense and we have been
unable to find anyone who will accept the responsibility of acting as health
officer without compensation and without the authority to create expense.

Please inform me if there is any way whereby such communities as

have heretofore been incorporated, and because of non-use such incorpora-
tion has practically been nullified, the incorporation can be declared void,
thereby placing such community under the supervision and jurisdiction of
the township trustees.”

The question involved in your communication is practically as to whether the
mere neglect or failure of a municipality to elect officials would in and of itself
dissolve the corporation, or whether the failure of the officials of a municipal cor-
poration to perform the duties devolving upon them would give rise to such con-
ditions that the charter of the corporation might be declared forfeited.

We will first consider whether the neglect or failure on the part of a munic-
ipality to elect officials would in and of itself dissolve the corporation.

Dillon in his Work on Municipal Corporations, in section 331, uses the follow-
ing language, relative to this matter:

“Here (that is in the United States) it is the people of the locality who

are erected into a corporation, not for private, but for public or quasi
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public purposes. The corporation is mainly and primarily if not wholly an
instrument of government.. The officers do not constitute the corporation,
or an integral part of it. The existence of the corporation does not de-
pend upon the existence of officers. * * * but the mere neglect or
mere failure to elect officers will not dissolve the corporation, certainly
not while the right or capacity to elect remains. In this respect municipal
corporations resemble ordinary private corporations, which exist per se, and
consist of the stockholders who compose the company. The officers are
their agents or servants, but do not constitute an integral part of their cor-
poration, the failure to elect whom may suspend the functions, but will not
dissolve the corporation.” '

In Buford et al. v, State of Texas, 72 Tex. 182, the court say in the syllabus:

“The failure to elect officers by a municipal corporation does not dis-
solve the corporation.”

In State ex rel. v. Dunson et al,, 71 Tex. 65, it is stated in the syllabus:

“A municipal corporation is not dissolved by the failure to elect
officers.”

On p. 70 in the opinion the court say:

“The inhabitants of a given territory have no inherent power to create
therein a municipal corporation. This can be done only by a special act of
the legislature, or by compliance with the general law providing the manner
in which the inhabitants may give life to such a corporation. The in-
habitants of a municipal corporation are as powerless to dissolve it, unless
this be done in the mode prescribed by law, as they are to create such a cor-
poration in a mode not prescribed by law. The petition shows that the
town of Nacogdoches was duly incorporated under the act of January 27,
1858, and that corporation must be deemed to exist until in some manner
known to the law it is dissolved. The inhabitants may have failed to
elect proper officers since the year 1882, but under the great weight of
authority this does not operate a dissolution.”

From all the above it seems clearly evident that the mere fact that a municipal
corporation ceases to elect officers and fails to make use of the charter rights
granted to it under the law, does not from that fact alone dissolve the corpora-
tion.

The next question that might be asked is as to whether such acts would work a
forfeiture of the rights of a corporation to exist.

Dillon in his Work on Municipal Corporations, in section 333 thereof, says:

“The doctrine of a forfeiture of the right to be a corporation has also,
it is believed by the author, no just or proper application to our municipal
corporations. * * * In short, unless otherwise specially provided by the
legislature, the nature and constitution of our municipal corporations, as
well as the purposes they are created to subserve, are such that they can,
in the author’s judgment, only be dissolved by the legislature, or pursuant
to legislative enactment. They may become inert or dormant, or their func-



132

OPINIONS

tions may be suspended for want of officers or of inhabitants; but dis-
solved, when created by an act of the legislature, and once in existence, they
cannot be, by reason of any default or abuse of the powers conferred,
either on the part of the officers or inhabitants of the incorporated place.
As they can exist only by legislative sanction, so they cannot be dissolved
or cease to exist except by legislative consent or pursuant to legisia-
tive provision.”

In Butler et al. v. Walker et al, 98 Ala. 358, the court say:

“A municipal charter is not forfeited by non-user for any period of
time, and such charter can be forfeited only by legislative action by re-
peal, or judicial action adjudging a forfeiture.”

In Swamp Land Dist. v. Silver, 98 Calif. 51, the court say in the syllabus:

“A municipal corporation cannot be deprived of its existence by non-
user of its powers or a failure on the part of its officers to act as a corpora-
tion. It can be deprived of its charter only by act of the legislature or a
judicial sentence based upon legislative provision and sufficient facts.”

In the opinion on p. 54 the court reasons as follows:

“It is claimed by the appellant that the district ‘lost its corporate
existence by reason of the non-user of its functions and by reason of the
total failure on the part of its officers and land owners to act as a cor-
poration;’ but there is no such thing in this country as forfeiture of a
charter of a municipal corporation through the acts or misconduct of its
agents or officers. Any neglect to use the powers in which the public or
individuals have an interest may be corrected by the courts.”

From all the above it is clear that a municipal corporation does not forfeit its
right to exist from the mere fact that it no longer elects officers for the same, or

that the officers do not perform their duties.

corporation may be dissolved.

This being the case, we will go one step further and inquire how a municipal
In answering this question your inquiry will be

answered both positively and negatively.

In Hambleton v. Town of Dexter, 8 Mo. 188, the court say:

“Towns incorporated under 2 Wagner Statutes, pages 1319 and 1320,
can be disincorporated only in the manner authorized by said statutes.”

In the opinion on p. 192 the court say:

“These towns when they are once incorporated can only become disin-
corporated by resorting to the proceeding pointed out by the statute.”

In State ex rel. v. Dunson et al, supra, the court held in the opinion as above

quoted :

“The inhabitants of a municipal corporation are as powerless to dis-
solve it, unless this be done in the mode prescribed by law, as they are to
create such a corporation in a mode not prescribed by law.”
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The legislature of our state has provided a specific method by which villages
may be dissolved. This method is set out in sections 3513 and 3514 G. C,, and in
view of the above authorities, the legislature having provided a distinct method
by which villages may be dissolved, this is the only method that could be followed
in the dissolution of villages. This method in brief consists of filing a petition,
signed by at least forty per cent of the electors, with the village council, which
shall call an election, and upon an affirmative vote of the majority of such electors
at a special election which shall be provided for by council, the corporate powers
of such village shall cease.

This really fully complies with your request in that you do not inquire what
course you could follow if the corporation should be held still to be in existence
by me. However, I desire to make a suggestion or two. You state that you could
appoint some person as health officer of said village, if it were not for the fact that
there is no money in the treasury and no means provided for his salary and the
necessary expense incurred by him after appointment, in the performance of his
duties. That you could appoint such health officer is clear from the provisions of
section 4405 G. C.

Section 4451 G. C. provides as follows, relative to the expenses incurred:

“When expenses are incurred by the board of health under the pro-
visions of this chapter, upon application and certificate from such board,
the council shall pass the necessary appropriation ordinances to pay the
expenses so incurred and certified. The council may levy and set apart the
necessary sum to pay such expenses and to carry into effect the provisions
of this chapter * * *”

The courts are unanimous upon the proposition that mandamus would lie to
compel the council to provide the necessary funds and pass the necessary appro-
priation ordinances to pay the expenses so incurred. This of course brings us to
the question as to whether there is a council in the village of Calais.

Section 4215 G. C. provides that the members of the council of a village shall
be elected “for terms of two years and shall serve until their successors are elected
and qualified.” TUnless Calais has been without an eclection for a great length of
time, it is possible that a sufficient number of the old members of council are still
remaining to enable the council to transact business. If so, they could be com-
pelled to make provision for the necessary expense incurred in the matter about
which you inquire.

In the event there are not a sufficient number of persons holding over under
and by virtue of a former election, to enable the council to transact business, of
course we would be up against another proposition.

The courts have pretty generally held in this country, as well as in England,
that the proper officials of a municipality may be mandamused to hold an election
for the purpose of electing municipal officers. This might afford a remedy or solu-
tion of the question submitted by you.

I am aware, however, that these latter suggestions are of no assistance to you,
for the reason that there is no council existing in Calais, which can be mandamused
to make the necessary levy to take care of the expense incident to the matter in
hand. So we will turn from the village of Calais and make a few suggestions along
other lines. )

I will first call your attention to section 1237 G, C., which may help out until
you can make arrangements for the proper local officials to act.

The question then arises as to who are the proper local officials to act under
the circumstances in the matter submitted by you. I desire to make the following



134 ' OPINIONS

observations relative thereto: The questions with which the board of health has
to do are of vital concern to the people of the state as a whole, and not merely to
the people of the local subdivisions thereof. While the law making power of the
state has seen fit to delegate much power and authority relative to questions of
health, yet much power and authority is retained in the possession of the statg
agencies which have to do with the matter of health. This clearly shows that the
legislature considered the matters pertaining to the health of the different com-~
munities to be of great interest and concern to the state as a whole.

Another general observation I desire to make is that all villages are, for many
purposes, at least integral parts of the township in which they are located. The
electors thereof vote for all township officials. The property within the village is
taxed for township purposes. Whatever vitally affects the village, to a certain
extent affects the township in which the village is located, and if the village for
any reason decides to disorganize as a corporation, the inhabitants thereof and the
property therein immediately, and from the fact of this disorganization alone, be-
come a part of the township in which said village is located.

With these general observations before us, we will consider the provisions of
two sections of the General Code.

Section 3391 G. C. provides that in each township the trustees thereof shall con-
stitute a board of health which shall be for the township outside the limits of any
municipality.

Section 4404 G. C. provides:

“The council of each municipality shall establish a board of health,
composed of five members to be appointed by the mayor and confirmed by
council who shall serve without compensation and a majority of whom
shall be a quorum. * * * But in villages the council, if it deems ad-
visable, may appoint a health officer, to be approved by the state board of
health who shall act instead of a board of health, and fix his salary and
term of office. * * *”

It is evident from these sections that the legislature saw fit to confer upon
municipalities the jurisdiction in reference to health matters within their limits,
and upon the townships jurisdiction of health matters outside the limits of munic-
ipalities. But it seems to me that when the legislature saw fit to delegate these
important powers to the villages and townships of the state, it must have had in
mind that said subdivisions would be acting, living, vital things, and not dormant,
sleeping, inactive things. It further appears to me that the legislature must have
had in mind that in all cases there would be somebody with power and jurisdic-
tion to look after health matters which so vitally concern the people of the state
as a whole,

What is 'the condition of the village of Cailais? It has held no election for
years. In all probability it has no council. It has no one with power to levy a
tax. It has no fund, therefore, from which to pay the salary and expenses of a
health officer. To all intents and purposes, so far as things vital to itself are con-

cerned, it no longer exists.

In view of all the above, it is my opinion that under such circumstances the
township board of health would have authority in law to take charge of matters
relating to health, within the limits of said dormant corporation. As said before,
the village is a part of the township and the taxes levied by the township trustees,
to take care of matters of health, are levied upon the property of the municipality,
as well as upon the property of the township outside of the municipality.
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Hence answering your questiom specifically, while the corporation of Calais
is not dissolved from the mere fact that it no longer elects officials, yet it is dor-
mant and inactive and therefore the board of health of the township in which the
village is located would have authority to take charge of matters pertaining to the
health of the community within said village, and pay the necessary expenses thereof
out of the proper fund of the township. To be sure, as soon as the village of
Cailais elects officers and makes it possible to carry on the functions of the vil-
lage, the jurisdiction of the township board of health would cease, in so far as it
pertains to matters within the corporate limits of said village.

Very truly yours,
JoserH MCGHEE,
Attorney-General

949,

DOG LAW—PERSONS PURCHASING OR TRADING REGISTERED DOGS--
MUST HAVE SAME REGISTERED IN THEIR OWN NAMES—PERSON
MOVING TO ANOTHER COUNTY MUST HAVE DOG REGISTERED
IN LATTER COUNTY.

(1) A person registers his dog on or before January 1, 1918, and thereafter
sells same;

HELD: That the party purchasing such dog is required to again register the
same tn his own name and pay the prescribed fee therefor.

(2) A person who registers a dog on or before January 1, 1918, and thereafter
during the year moves to another county, taking said dog with him, is required to
register said dog again in the second county for the year 1918.

(3) Where two persons, who have registered their respective dogs for 1918,
inake a trade of such dogs during the year they are required to again register the
same and pay the prescribed fee.

CoLumsus, OHio, January 18, 1918,

Bureau of Inspection and Supervision of Public Offices, Columbus, Ohio.

GENTLEMEN :(—I am in receipt of a letter from you under date of December
20, 1917, asking an opinion of me as follows:

“We would respectfully request your written opinion upon the follow-
ing questions touching the new dog law to be found in 107 O. L. 534:
(1) A person engaged in the buying and selling of dogs, not having a dog

kennel, registers his dogs on or before January 1, 1918, He then
sells the reigstered dogs. Will the party, or parties, purchasing such
dogs be required to again register the same under the new owner’s
name and pay the same fee?

(2) A party who registers his dogs on or before January 1, 1918 and
afterwards during the year moves to another county, will he be re-
quired to register the dogs again in the other county during the year
1918?

(3) To parties who have registered their dogs for 1918 make a trade dur-
ing the year. Will they be required to again register the same and
pay the regular fee?”
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The questions presented by you call for a consideration of the provisions of
sections 5652 and 5652-2 General Code, as amended and enacted in the act referred
. to in your communication. Said sections read as follows:

“Sec. 5652. Every person who owns, keeps or harbors a dog more than
three months of age, annually, before the first day of January of each year,
shall file together with a registration fee of one dollar for each male or
spayed female dog, and a registration fee of two dollars for each female
dog unspayed, in the office of the county auditor of the county in which
such dog is kept or harbored, an application for registration for the follow-
ing year beginning the first day of January of such year, stating the age,
sex, color, character of hair, whether short or long, and breed, if known,
of such dog, also the name and address of the owner of such dog.”

“Sec. 5652-2. Every person immediately upon becoming the owner,
keeper or harborer of any dog more than three months of age or becoming
the owner of a dog kennel, during any year, shall file like applications,
with fees, as required by sections 5652 and 5652-1 for registration for the
year beginning January first prior to the date of becoming the owner,
keeper or harborer of such dog or owner of such dog kennel.”

Without discussion of the provisions of section 5652-2 General Code, it is
evident that said provisions require your first question to be answered in the
affirmative if the dog or dogs involved in the transaction are more than three
months of age.

From the provisions of section 5652 General Code it appears that the registra-
tion of dogs and the payment of fees therefor must be done in the office of the
county auditor of the county in which such dogs are kept or harbored, and these
provisions require your second question to be answered in the affirmative if the
dog or dogs involved in the transaction are of the required age, and the registra-
tion of such dog or dogs in one county will not exempt them from liability to reg-
istration in another county where they may be taken and kept.

With respect to your third question it is apparent that if the dogs traded re-
main in the county where registered the provisions of section 5652-2 General Code
would alone require an affirmative answer to said question; while if the trade in-
volved the removal of the dogs from the county where respectively registered, the
provisions of both the above quoted sections of the General Code would likewise
compel an affirmative answer to this question.

Very truly yours,
Joserr McGHEE,
Attorney-General,

950.

APPROVAL—LEASE OF CANAL LANDS TO E. R. DEFENBAUGH—C. ]J.
CHANDLER—]J. M. COVERDALE—THE BUCKEYE CEREAL CO.—
JOHN C. PETTIT.

Coruasus, OHIo, January 18, 1918,

Hox. Joax I. MiLLer, Superintendent of Public Works, Columbus, Ohio.
DEeaR Sir:—I have your communication of January 12, 1918, in which you en-
close, in triplicate, for my approval, leases of canal lands as follows:
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Valuation.

To E. R. Defenbaugh, for strip of marsh land on north shore
of Buckeve Lake___._____ e $1,100 00

To Clarence J. Chandler, portion of the berme embankment,
Miami and Erie in the city of Defiance___.___________ 1,000 00

To J. M. Coverdale, 2.3 acres, part of canal basin at Adams Mills 300 00
To The Buckeye Cercal Company, railway crossing over Ohio

Canal in Massillon, Ohio - ____ o ___ 1,666 00
To John C. Pettit, portion of abandoned Hocking Canal in Lo-
gan, Ohio e 100 00

I have carefully examined these leases, find them correct in form and legal,
and have therefore endorsed my approval upon the same and forwarded them to
for governor of Ohio for his consideration.

Very truly yours,
Josepa McGHEE,
Attorney-General.

951.

TAXES AND TAXATION—DUTY OF COUNTY AUDITOR AND COMMIS-
SIONERS UNDER 5548 G. C—REAPPRATISEMENT OF SEVEN TAXING
DISTRICTS IN FRANKLIN COUNTY IN 1917 IMPROPER.

1. Under section 5548 G. C. (107 O. L. 38), it is the duty of the county auditor
to make a finding covering each of the taxing districts of his county, and it is like-
wise the duty of the county commissioners under said section to make an order con-
firming, modifying or setting aside such finding of the county auditor as to each
of the taxing districts aforesaid. An order confirining merely a part of the county
auditor’s finding and being silent as to the remainder of such finding does not
authorize the auditor to proceed under sutd scction.

2. The duty of the county auditor under the tax law is to ascertain from the
best sources of information within his reach and determine as near as practicable
the true wvalue in moncy of cach separate tract and lot of real property in each
and every taxing district in his county, and then, acting under section 5548, supra,
make o finding which he shall submit to the county commissioners. It is neither
within the letier nor the spirit of the law for a county auditor to submit a finding
which he knows and at the time admits has no basis in fact.

3. Under all the facts that have come to hand in relation to the reappraise-
ment of the real property in scven certain taxing districts of Franklin county,
Oliio, in 1917, HELD: Such reappraisement of said real estate in said scven tax-
ing districts of said county possesses such infirmities as to warrant the tax com-
mission of Ohio in advising such county auditor to restore the valuations of the
real property in said seven districts to the valuations and assessments as they stood
ammediately prior to the reappraisement by the auditor in 1917.

Corvyers, Ogio, January 19, 1918.

Tex Commission of Ohio, Columbus, Olio.
GENTLEMEN :—I am in receipt of your communication enclosing a letter from
Hon. H. Sage Valentine, county auditor of Franklin county, asking advice as to
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whether or not his action and the action of the other officers in the assessment of
real estate in certain wards of the city of Columbus and in certain townships of
Franklin county was legal, and whether or not the act of the board of revision, in
ordering the postponement of the reappraisement of real estate in the several tax-
ing districts until such time as all the real estate in Franklin county might be ap-
praised, was proper.

The communication sets out in detail and by copies from the records of the
respective officers the action of the auditor in making his findings under section
5548 G. C, the action of the county commissioners in making their order as pro-
vided in that section, the action of the board of revision on the report of the re-
appraisement as made by the county auditor, the filing by A. J. Kiner, as treas-
urer of the county, of a complaint against said reappraisement, on the ground of
illegality, and the action of the board of revision on said complaint, together with
the certificate sent by the board of revision to the county auditor.

As you have all of this record before you and as it is somewhat voluminous,
I have not deemed it necessary to set same out herein, but will address myself to
a general consideration of the serious entanglement in the taxation work arising
under all the circumstances.

The situation presented is that the county auditor has been ordered by the
board of revision, as shown by the certificate of said board, under date of Janu-
ary 5, 1918:

“to strike from the tax list and duplicate of said county the valuations or
assessments of lots and lands, exclusive of new buildings, within the first,
third, eleventh and sixteenth wards of the city of Columbus and the town-
ships of Marion, Prairie and Clinton within said county, made for the cur-
rent year and to restore to said tax list and duplicate, for the purpose of
taxation in the current year, the valuations of said lots and lands in said
wards and townships appearing on the tax list and duplicate for the year
next preceding the current year.”

This certificate was the result of the finding made by the board of revision
upon the blanket complaint filed by Kiner as treasurer, alleging that the reappraise-
ment was illegal.

In considering the questions involved, it will be necessary for us to refer to
certain sections of the statute relating to taxation.

Section 5548 G. C. (107 O. L. 38) among other things makes the county
auditor the assessor for all the real estate in his county, for purposes of taxation.
It became his duty, on or before the second Monday in April, 1917, and annually
thereafter, between certain dates, to ascertain whether the real property in the dif-
ferent taxing districts was—

“assessed for taxation at its true value in money as the same then appears
on the tax duplicate.”

This section further provides that if he finds that it is assessed at its true
value in money he should, subject to further provisions, enter such valuation upon
the tax list and duplicate for the current year. This section also states:

“In such event, and unless he finds that such property is not assessed
at its true value in money, in each such subdivision, such assessments shall
constitute the valuation for taxation for the current year, subject to the
provisions hereinafter made. Said county auditor shall submit his findings
concerning the valuation of such real estate to the board of county commis-~
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sioners of his county, and said board shall, at a hearing fixed within not
less than ten nor more than twenty days thereafter, confirm, modify, or
set aside the same by order entered on the journal of said board. * * If
by such order it is determined that the real estate in any such subdivision
is not on the duplicate at its true value in money, then such county auditor
shall proceed to assess such real estate in such subdivision or subdivi-
sions.”

Acting under authority of this section, the county auditor made certain find-
ings and determined that the real property in all of the taxing districts, except
seven, was on the duplicate at its true value in money. This finding was duly filed
with the county commissioners, and, as shown by the record, under date of April
20, 1917, the commissioners made an order, but it is my opinion that they did not
make the order that they were authorized by law to make. Instead of making an
order on the findings as filed by the county auditor, they ¢onfined themselves in
their order to that part of the finding of the auditor that related to the seven dis-
tricts in which he found that the real property was not on the tax duplicate at its
true value in money, and made no finding as to the real property in those districts
which he had found to be on the duplicate at its true value in money. This was
not the order that should have been made under section 5548, supra, and it is my
view of the law that a lawful and proper order of the board of commissioners is
jurisdictional, and without same the county auditor would not be authorized to
proceed with any reappraisement.

Assuming that he was duly authorized, the auditor proceeded with the reap-
praisement of the seven taxing districts referred to, and reported such reappraise- -
ment to the board of revision under date of November 9, 1917. On November 10,
1917, such board ordered:

“That the reappraisement as submitted to the board of revision be re-
transmitted to the county auditor according to section 5605-6 of the General
Code.”

I take it that the sections referred to are scctions 5605 and 5606 G. C. The
auditor, assuming that all steps had been taken according to law, added the valua-
tions in the reappraised districts for 1917 to the county real estate duplicate and
such values as reappraised were entered upon the tax lists for Franklin county,
and the taxes thereon figured at the current rate, and the extensions were made
on the books of the treasurer of the county, and all of this was completed by the
auditor and the books turned over to the treasurer prior to December 21, 1917.

The record shows that the blanket complaint made by Kiner as treasurer, com-
plaining against the valuation and assessments made of the real estate in the seven
taxing districts referred to, because same were made in a manner contrary to the
statute providing therefor, was filed with the board of revision on December 21,
1917. This complaint of Kiner, treasurer, was filed under authority of section
5609 G. C. (107 O. L. 43). Under this section one of the things provided is that
any taxpayer may file such complaint as to the valuation or assessment of his own
or another’s property, and gives the same right to the county treasurer. These
complaints may be made within any year and filed on or before the time limited
for the payment of taxes for the first half ycar.

It will be noted that under section 5609 G. C. certain officials of the various sub-
divisions, including the county treasurer, are authorized to file complaints. This
must give to the officer the right to file such complaint in a representative capacity;
otherwise the provision would have little or no meaning, for he would have a
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right as an individual to file a complaint. In a representative capacity, since the
property of his district would be exempt from taxation, he would not have to file
a complaint on account of the property of that subdivision.

So it is my conclusion that the authority given him is to file such complaint as
he deems proper as a representative of the taxpayers of the particular subdivision
that he represents. This complaint among other things, as provided in this section,
can be for an “illegal valuation,” and, as I understand the complaint filed by Kiner
as treasurer, it charges that the valuation complained of, to wit, these seven dis-
tricts, was made contrary to law and therefore was illegally valued.

In this complaint of the treasurer he avers that the county auditor in his find-
ing of the valuation of property within Franklin county in April 1917, to the com-
missioners of said county—

“alleged or made it appear that only the real estate in said wards and
townships within said county was not appraised at its true value in money,
whereas in fact the real estate of all the subdivisions within said city of
Columbus and county of Franklin is valued at an amount substantially less
than its true value in money, all of which was known to the auditor of
Franklin county at the time he made his finding to said county commission-
ers, and which fact he admits to be true.”

From the statements in this complaint as well as from various sources, it is
apparent that the auditor at the time he filed his findings with the county commis-
sioners, from all the examination he had made was satisfied that the real property
in all of the taxing districts of Franklin county was not assessed at its true value
in money, but that for convenience he concluded to take up the work in the man-
ner as found, to wit, in the seven taxing districts where the reappraisement was
made. Both our constitution and the legislative enactments thereunder provide for
assessments of property for taxing purposes by a uniform rule and at a true value
in money. A procedure such as is evidenced in this case certainly would offend
against such rule.

So it seems to me, keeping in mind the spirit of our taxation system, that the
county auditor in making the representations he did in the findings presented to
the commissioners, wandered outside the pale of his authority. The incorrectness
of the finding of the auditor, as I understand it, was known to him at the time he
presented it to the commissioners, and it has been admitted all the time that all of
the taxing districts of Franklin county, as far as the real estate therein being ap-
praised at less than its true value in money was concerned, were in identically the
same shape as the seven districts which were reappraised.

Believing as I do that a proper and legal order on behalf of the commission-
ers was jurisdictional, and that the finding of the county auditor was one of con-
venience, rather than of correctness, and further being of the opinion that if this
entire matter was before a tribunal duly authorized to decide it, an order would
issue restoring the valuations assessed on the real property of these seven sub-
divisions to the valuation as appeared on the tax list prior to this reappraisement
by the county auditor, I will suggest that the tax commission advise the county
auditor that under all the peculiar circumstances of this case was that the assessed
value of the real property in the seven taxing districts under discussion be cor-
rected so as to appear on the taxing lists at the same valuation as it did prior to
the reappraisement by the auditor.

Very truly yours,
Joserr McGHEE,
Attorney-General,
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SCHOOL DISTRICTS—ITEMS OF INDEBTEDNESS THAT MAY BE
FUNDED UNDER AN ACT OF THE LEGISLATURE (107 O. L. 575)—
WHERE THERE IS AN EXISTING, OUTSTANDING, BOUNDED IN-
DEBTEDXNESS, THE BOARD OF EDUCATION OF SUCH DISTRICT
MUST PROVIDE A SINKING FUND—HOW SAID FUND MANAGED
AND CONTROLLED—BONDS MUST BE OFFERED TO SINKING
FUND COMMISSION—RESOLUTION OF BOARD OF EDUCATION
FOR BOND ISSUE—WHAT SAME MUST CONTAIN.

The only items of indebtedness which can be funded by a school district under
the act of the legislature of March 21, 1917, entitled, “An act to authorize municipal
corporations and school districts to adjust their fiscal operations to the limitation
on tax levies by funding existing deficiencies,” 107 O. L. 575, are those due and
payable on or before July 1, 1917, or thereafter coming due during the current fiscal
school year ending August 31, 1917.

Where a school district has an existing outstanding bonded indebtedness the
board of education of such school district is required by the provisions of section
7614 General Code to provide a sinking fund for the extinguishment of the same,
said fund to be managed and controlled by a board of commissioners to be ap-
pointed in the manner provided in said section; and bonds thereafter issued by the
board of education of such school district for the purpose of funding deficiencies
in the funds of the school district under the provisions of the above act must be
offered to the board of commissioners of the sinking fund of the school district
and by such board rejected before they can be legally purchased by the Industrial
Commission of Ohio under the provisions of section 1465-58 G. C.

Conformable to the requirements of section 11 of article XII of the state con-
stitution, the resolution of the board of education providing for the issue of bonds
of a school district should make provision for levying and collecting annually by
taxation an amount sufficient to pay the interest on said bonds and to provide a
sinking fund for their final redemption at maturity.

Corumsus, OHio, January 21, 1918.

Industrial Commission of Ohio, Columbus, Ohio.
GENTLEMEN ;—

IN RE: Bonds of Washington township rural school district, Logan
county, Ohio, in the sum of $15000.00, for the purpose of funding cerfain
deficiencies of said school district.

A

I am herewith returning, without my approval, transcript of the proceedings of

the board of education and other officers of Washington township rural schoo! dis-
trict, Logan county, Ohio, relating to the above bond issue.

The issue of said bonds is provided for for the purpose of funding a certain
alleged deficiency of said school district under the authority of the “Terrell Act”
so-called, passed March 21, 1917, and entitled “An act to authorize municipal cor-
porations and school districts to adjust their fiscal operations to the limitation on
tax levies by funding existing deficiencies.”” (107 O. L. 575.)

So far as applicable to the consideration of the proceedings relating to this
bond issue this act, in section 1 thereof, provides that the board of education, by
resolution passed not later than the second Monday in July, 1917, may direct the



142 ‘ OPINIONS

e - er ey

clerk of the board of education and the board of commissioners of the sinking
fund of the school district, if there be such board, to make up a financial statement
of such school district as of the first day of July, 1917. The officers so directed
shall immediately examine the records, books and accounts of their respective
offices and make a financial statement and file the same with the clerk of the
board of education not later than the second Monday in August, 1917. If they
find that a deficiency exists in any funds under their respective supervision they
shall certify the amount thereof, together with the various funds affected, and the
deficiency in cash, under oath,.on such statement. A

Section 2 of said act provides that thereupon the board of education, by reso-
lution passed by an affirmative vote of a majority of all the members elected or
appointed thereto not later than the first Monday in October, 1917, may declare it
necessary to issue and sells bonds of the school district for the purpose of funding
the existing deficiency of such school district in the amount certified.

Section 6 of the act defines a “deficiency” for the purposs of said act, and,
so far as applicable to school districts, provides that a “deficiency” shall be the
aggregate sum

(1) of all obligations of the school district outstanding on July 1, 1917,
and due on or before said date, or to become due thereafter during
the then current fiscal year, whether in contracting such obligations
the provisions of section 5660 of the General Code were complied
with or not, for the payment of which sufficient funds are not in the
treasury on July 1, 1917, or estimated to come into the treasury
thereafter during the then current fiscal year from taxes or other
sources of revenue, to the extent of the excess of such obligations
over and above such funds on hand and estimated future receipts,
applicable to the payment thereof and not needed to pay the ordinary
fixed charges against the appropriate funds and the normal current
expenses therefrom for the remainder of the fiscal year.

(2) The difference, if any, between the amount which should be in the
sinking fund on July 1, 1917, to provide for the payment of interest
falling due thereafter during the current fiscal year and as an ac-
cumulation to provide for the redemption of all outstanding bonds as
they mature according to the plan of maturity thereof and the
amount actually held in such sinking fund or otherwise available for
such purpose on said date.

" The act provides for the issue of bonds by the board of education for the pur-
pose of funding deficiencies on a vote of the electors of the school district, and
other provisions of said act prescribe the procedure for submitting the question of
a bond issue for such purpose to the electors at the regular election for municipal
and school officers in the year 1917.

The transcript shows that at a special meeting of the board of education of
said school district on September 19, 1917, called in apparent compliance with the
provisions of the General Code providing for such meetings, the clerk of the
board of education submitted a report in writing of the financial condition of the
school district on July 1, 1917, as follows:

“At the request of the president of the board of education I have made
careful examination of the records, books and accounts of your board of
this Washington township with the view of making and spreading upon the
records the financial statement of the conditions of the finances of said
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school district as of July 1, 1917; I beg leave to report that contracts have
been made in pursuance of the instructions given by the voters in said
township in ordering an issue and sale of bonds for the construction of the
school building at Lewistown in said township necessary to carry out the
instructions of said voters and made necessary for the increase in the cost
of all material and all above the amount of said bond issue, as follows:

Heating and ventilating_ - $4,800 00
- Plumbing and sewerage.—-.—___ —_ 2,725 00
Septic plant for sewerage___ 1,500 00
Thermostats - - - — - 700 00
Auditorium and equipment 1,200 00
Walks and grades- 1,000 00
Money borrowed from bank in Lewistown________________ 1,000 00
Money to pay interest on bonds March 1, 1918_________.___ 1,000 00
Expense of laboratory equipment, gymnasium equipment, for

domestic science and manual training_-aeooooo oo 985 00

Total ———_.___ $15,000 00

and T spread the same on the record in your office as of August 1st, 1917.
Respectfuly submitted,
OLAF HOUSE,
Clerk of the Board of Education of Washington Township, Logan County,
Ohio.”

Thereupon at said meeting the board of education adopted a resolution recit-
ing the facts stated in the report of the clerk, and finding that by the financial
report made by the clerk at the request of the board there was shown to be an
indebtedness of the school district in the sum of $15,000.00. Said resolution further
ratified the action of the president in calling for said report, and found and deter-
mined the necessity of issuing and selling bonds of said school district “for the
purpose of funding the deficiency of said school district that now exists by reason
of said contracts and expenditures in the sum of $15,000.00.” This resolution fur-
ther provided for the submission of the question of the issue of said bonds to the
electors of the school district at the general election to be held November 6, 1917,
Notice of said election was published in the manner provided for in said act, said
notice advising the clectors that at said election there would be submitted to said
electors the question of granting authority to the board of education “of said town-
ship to issue and sell school bonds of said township in the sum of fifteen thousand
dollars ($15,000.00), the proceeds from such issue and sale to be used by the board
of education of said township in furnishing and fully equipping by heating, ven-
tilating, plumbing, sewerage, including septic plant for sewerage, thermostats,
auditorium, laboratory, domestic science, manual training, walks and grades for the
new school building now being erected by said board of education at Lewistown
in said township,” under and by virtue of the act of the legislature above noted.
The returns of the vote at said election were duly canvassed by the board of edu-
cation, the same showing a majority of sixty-seven votes in favor of the issue of
said bonds. Thereafter, the board of education adopted a resolution providing for
the issue of the bonds in question.

It is apparent from the report filed by the clerk that some time prior to July
1, 1917, the board of education of said school district had issued and sold bonds
for the construction of this school building, and in this connection I may state that
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the records in the office of the superintendent of public instruction show that in
the school year 1916-17 the board of education issued and sold bonds in the sum
of $41,000.00, for the purpose, I presume of constructing said school building at
Lewistown.

It further appears from said report that the items of indebtedness represented
by the contracts set out in said report are not items of indebtedness covered by
the proceeds of the bonds issued and sold by the board of education for the pur-
pose of constructing said building, but are outside and in excess thereof.

By reason of the fact that there are other vital defects in the proceedings re-
lating to this bond issue which compel my rejection of the same, I do not find it
necessary to discuss some of the questions arising on a consideration of this tran-
script with respect to the procedure of the board of education under the act of the
legislature above noted. For instance, I do not feel that I am called upon at this
time to consider the question whether or not the provisions of the Terrell act, in
so far as the prescribed time within which the board of education and all other
officers of the school district therein named shall act in arriving at the fact and
amount of the deficiency of the school district and in submitting to the electors the
question of a bond issue to fund the same, are mandatory or directory, only.

Looking to other matters presented on consideration of this transcript it m#y
well be doubted whether or not the request of the president of the board of educa-
tion made to the clerk to prepare the financial statement made by him was a legal
equivalent to the direction of the board of education to the clerk in that behalf pre-
scribed by section 1 of the act above noted, and this though it appears that the act
of the president in making such request was afterwards ratified by the board.

With respect to the alleged items of indebtedness making up the deficiency
sought to be funded by the proposed bond issue, it is apparent that at least one
item, to wit, that of money to pay interest on bonds March 1, 1918, has no proper
place in said statement. Under said act it is only obligations of the school district
outstanding on July 1, 1917, and due on or before said date or to become due there-
after during the current fiscal year of the school district, which can be included
within items of indebtedness going to make up the “deficiency” which may be funded
under the provisions of said act.

Sufficient facts do not appear in the transcript to enable me to determine
whether or not the money borrowed from bank in the sum of $1000.00 has any
proper place in the items making up the deficiency sought to be funded by this bond
issue.

With respect to the other items going to make up the reported deficiency it may
be doubted on a consideration of the statutory provision that only claims against
the school district due and payable on or before July 1, 1917, or thereafter coming
due during the current fiscal year of the school district, can be considered in the
aggregate making up the deficiency to be funded under this act, whether they have
any proper place in the report filed by the clerk. These contracts are for furnishing
and equipping the school building and property, and as a general rule it may be
stated that no obligation would arise against the school district on such contracts
until the same have been performed, and only to the extent of performance on or
before August 31, 1917, could said contracts under ordinary circumstances be said
to represent an obligation of the school district within the purview of this act. At
any rate, I do not feel that I can sustain any of the items going to make up reported
deficiency as matters proper to be incorporated in said report without further in-
formation, which, of course, might be supplied. Inasmuch, however, as previous-
ly indicated herein, as this issue of bonds on the present legislation of the board
of education must be rejected for other reasons no useful purpose will be served by
requesting further information on the matters just considered.
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The transcript states that there is no board of commissioners of the sinking
fund of this school district. It appears, however, that the school district has a
present outstanding bonded indebtedness, and for this reason under the terms of
section 7614 Genceral Code, it is the mandatory duty of the board of education to
provide a sinking fund for the extinguishment of said bonded indebtedness to be
managed and controlled by a board of commissioners of such sinking fund, and
under the provisions of section 7619 General Code, it is the duty of the board of
education to offer the bonds provided for in the present issue to such board of com-
missioners of the sinking fund of said school district before otherwise disposing of
the same; while under the provisions of section 1465-58 General Code, which is
specially made applicable to the sale of bonds issued under authority of the Ter-
rell act, before the Industrial Commission of Ohio is authorized to purchase bonds
issued by a school district such bonds must be first offered to the board of com-
missioners of the sinking fund of the school district and by such board rejected.
Of course, if a school district has no existing and outstanding bonded indebted-
ness, the appointment of such board of commissioners of the sinking fund is not
necessary and bonds issued by the school district may be offered direct in the first
instance to the Industrial Commission of Ohio, but that is not the case here.

Again, the proceedings relating to this bond issue are vitally defective for the
reason that the resolution providing for the issue of said bonds does not provide
for an annual levy by the board of education for the purpose of paying interest
on said bonds and for the purpose of providing a sinking fund for the redemption
of the bonds at maturity, as required by section 11 of article XII of the state con-
stitution, as adopted September 3, 1912,

On the considerations above noted I am of the opinion that said bond issue is
invalid and that you should not purchase the same.

Very truly yours,
Josepa McGHEE,
Attorney-General.

953.

OFFICES COMPATIBLE—SUPERINTENDENT OF A DETENTION HOME
AND PROBATION OFFICER.

The superintendent of a detention home may also be appointed probation of-
ficer.

Corumsus, OHIo, January 21, 1918.

How. E. O. DiLLEY, Probate Judge, Warren, Ohio.
DEear Sir:—I have your letter of recent date as follows:

“Would you be kind enough to give me your thought as to whether
or not a superintendent of a detention home, having been appointed by the
probate court, could likewise be appointed a probation officer, filling both
positjons at one and the same time? Will you kindly advise me at your
earliest convenience?”

Section 1662, as amended in 107 O. L., page 19, reads:

“The judge designated to exercise jurisdiction may appoint one or
more discreet persons of good moral character, one or more of whom
may be a woman, to serve as probation officers, during the pleasure of the
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judge. One of such officers shall be known as chief probation officer and
there may be one or more assistants. Such chief probation officer and
assistants shall receive such compensation as the judge appointing them
may designate at the time of the appointment, but the compensation of the
chief probation officer shall not exceed three thousand dollars per annum
and that of the assistants shall not exceed fifteen hundred dollars per
annum. The judge may appoint other probation officers, with or without
compensation, but the entire compensation of all probation officers in any
county shall not exceed the sum of forty dollars for each full thousand
inhabitants of the county at the last preceding federal census. The com-
pensation of the probation officers shall be paid by the county treasurer
from the county treasury upon the warrant of the county auditor, which
shall be issued upon itemized vouchers sworn to by the probation officers
and certified to by the judge of the juvenile court. The county auditor shall
issue his warrant upon the treasury and the treasurer shall honor and
pay the same, for all salaries, compensation and expenses provided for in
this act, in the order in which proper vouchers therefor are presented to
him.”

. Section 1663 G. C. reads:

“When a complaint is made or filed against a minor, the probation
officer shall inquire into and make examination and investigation into the
facts and circumstances surrounding the alleged delinquency, neglect or
dependency, the parentage and surroundings of such minor, his exact age,
habits, school record, and every fact that will tend to throw light upon
his life and character. He shall be present in court to represent the in-
terests of the child when the case is heard, furnish to the judge such in-
formation and assistance as he may require, and take charge of any child
before and after the trial as the judge may direct. He shall serve the
warrants and other process of the court within or without the county, and

- in that respect is hereby clothed with the powers and authority of sheriffs.

He may make arrests without warrant upon reasonable information or upon
view of the violation of any of the provisions of this chapter, detain the
person so arrested pending the issuance of a warrant, and perform such
other duties, incident to their offices, as the judge directs. All sheriffs,
deputy sheriffs, constables, marshals and police officers shall render as-
sistance to probation officers in the performance of their duties, when re-
quested so to do.”

Section 1670 G. C. reads:

“Upon the advise and recommendation of the judge exercising the
jurisdiction provided herein, the county commissioners shall provide by
purchase or lease, a place to be known as a ‘detention home’ within a con-
venient distance of the court house, not used for the confinement of adult
persons charged with criminal offenses, where delinquent, dependent or
neglected minors under the age of eighteen years may be detained until
final disposition, which place shall be maintained by the county as in other
like cases. In counties having a population in excess of forty thousand, the
judge may appoint a superintendent and matron who shall have charge of
said home and of the delinquent, dependent and neglected minors detained
therein. Such superintendent and matron shall be suitable and discreet per-
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sons, qualified as teachers of children. Such home shall be furnished in a
comfortable manner as nearly as may be as a family home. So far as
possible delinquent children shall be kept separate from dependent children
in such home. The compensation of the superintendent and matron shall
be fixed by the county commissoners. Such compensation and the ex-
pense of maintaining the home shall be paid from the county treasury upon
the warrant of the county auditor, which shall be issued upon the itemized
voucher, sworn to by the superintendent and certified by the judge. In all
such homes the sexes shall be kept separate, so far as practicable.”

In the case of State of Ohio ex rel. v.Gebert, 12 O. C. C,, n. s., 274, the com-
mon rule of incompatibility is stated as follows:

“Officer are considered incompatible when one is subordinate to, or in
any way a check upon, the other; or when it is physically impossible for
one person to discharge the duties of both.”

After careful examination of the statutes above quoted I am unable to find any
incompatibility between the two offices you refer to and therefore advise you that
they may be held by one and the same persons, provided that in making appoint-
ment compliance is had with the civil service laws of the state,

Very truly yours,
Josepr McGHEE,
Attorney-General.

954.

VOTING PLACES—HOW RENT PAID IN COUNTIES NOT HAVING REG-
ISTRATION CITY--CITY MAY NOT CHARGE COUNTY RENT FOR
VOTING PLACES.

1. The bill for rent of voting places in counties having no regisiration city or
cities should be paid by the county and charged back to the city as other expenses in
odd numbered years.

2. There being no provision of law providing that a city may charge the county
rent for the use of its buildings for woting places, such city cannot charge said
rent to the county for the use of same in the even numbered years.

v

CoLumsus, OHIo, January 21, 1918,

Hon. CuarLEs L. BErRMONT, Prosccuting Attorney, Mt. Vernon, Ohio,
Dear Sir:—Under recent date you ask an opinion of this department as fol-
lows:

“In the city of Mt. Vernon, Ohio, there are three voting precincts in
which voting places must be rented.

“The city has been paying the rent for these places until this fall, when
one of the examiners from the bureau of accounting instructed the city
auditor not to pay the bill, that it was a bill for the county.

“The county auditor took the matter up with two of the county ex-
aminers from the state department and they instructed him not to pay the
hitl, that it was a city bill.

“T desire your ruling on this matter as to whether this bill should be
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paid by the county and charged back to the city as other election expenses
in odd numbered years or whether it should be paid by the city.

“In case it should be paid by the county what is to prevent the city
from charging the county rent for the use of their buildings for voting
places in the even numbered years?”

Under date of July 8, 1912, the bureau of inspection and supervision of public
offices requested an opinion from one of my predecessors, Hon. Timothy S. Hogan,
which opinion (No. 504) is found in attorney general's reports for 1912, vol. 1, at
page 301. At that time the bureau submitted certain schedules relating to the
payment of election expenses and asked for a review of same. Such schedules

° purported to be made up in conformity to an opinion of the attorney general under
date of February 27, 1912, attorney-general’s report, 1912, vol. 1, page 200. In
the schedule submitted, as shown at page 303, it will be seen that the bureau sought
to provide that the expenses of room for voting place in a municipality having no
registration city was never to be paid by the county. The attorney-general did not
approve that portion of the schedule and called attention to the fact that in the
opinion of February 27th the question of rent in registration cities had been covered.-

On the question of rent of voting place in counties having no registration city
or cities, in which class I take it your county is to be placed, the attorney-general,
in opinion No. 504, supra, says at page 309:

“Section 4844, General Code, provides that the township trustees shall
select the place of voting in the township precinct; that the council of the
corporation shall select the place in municipalities; and that the board of
elections shall designate the place in registration cities. Nothing is said
in this section as to who shall pay for such rooms or places. The payment
of the rent of voting places is specifically provided for in registration
cities and has been covered in the opinion of February 27.

“There is no specific provision of statutes directing how the rent for
voting places in a township or in a municipality other than a registration
city, shall be paid. In the absence of such specific provision, any necessary
expense incurred for renting rooms for elections in such places would con-
stitute a proper and necessary expense of the election to be paid as pro-
vided in sections 4821 and 5052, General Code, by the county, and to be
charged back in odd numbered years as provided in section 5053, General
Code.

“You refer to the report of the attorney-general of 1906, at page 109.
An opposite holding is apparently made by the attorney-general in the
opinion of 1909-1910 at page 602. A question will arise as to the right of
% township or municipal corporation to charge the county rental for the
use of its public hall or building for holding election therein. I find no
authority to make such charge. Said buildings are provided for public pur-
poses and it adds no expense to the township or municipality to permit the
use of such building for elections..”

I concur with the ruling of my predecessor, Mr. Hogan, and, answering your
questions specifically, hold:

1. That the bill for rent of voting places in counties having no regis-
tration city or cities should be paid by the county and charged back to the
city as other expenses in odd numbered years.

2. There being no provision of law providing that a city may charge
the county rent for the use of their buildings for voting places, such city
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cannot charge said rent to the county for the use of same in the even

numbered years, Very truly yours,

Josepa McGHEE,
Attorney-General.

955.

COUNTY AUDITOR—ENTITLED TO EXPENSES INCURRED IN ASSESS.-
ING PROPERTY UNDER SECTION 5548 G. C—NOT ENTITLED TO
BE PAID FOR USE OF HIS OWN CONVEYANCE.

Where the county auditor, as assessor of real property in his county under the
provisions of section 5548 General Code, finds it necessary to assess particular prop-
erty in any taxing district to be assessed on a view of such property, and to that
end necessarily incurs expenses by way of car fare, automobile hire, etc., such ex-
penses so incurred are “contingent expenses” within the meaning of secton 5585
General Code as amended 107 O. L. 40 and may be paid on the allowance of the
board of county commissioners as provided for in said section. The expenses of
the county auditor as assessor of real property thus payable do not comprehend
such as are personal to the officer, such as board, etc., nor would such officer be
entitled to be paid for the use of his own conveyance in assessing real property
under the provisions of said section 5548 G. C.

Corumsus, Onro, January 21, 1918,

The Tax Commission of Ohio, Columbus, Ohio.

GENTLEMEN :—This department is in receipt of a communication from you in
which you say:

“Will you please render the commission your opinion on the follow-
ing:
Section 5548, in part, says: “* * * The county auditor in addition
to his other duties, shall be the assessor for all the real estate in his county
for purposcs of taxation. * * * The county auditor is empowered to
appoint and employ such expert assistants and clerks, or other employes,
as he may deem necessary to the performance of his duties as such as-
sessor; * ¥ ¥

Section 5554, in part, says: ‘The county auditor in all cases, from the
best sources of information within his reach, shall determine, as near as
practicable, the true value of each separate tract and lot of real property
in each and every district, according to the rules prescribed by this chapter
for valuing real property., * * ¥

If in carrying out the provisions of these sections, the county auditor
should find it necessary to visit different parts of his county to view prop-
erty and supervise the work of assessing, would the law permit the county
commissioners to allow the county auditor his actual or necessary expense
in doing this work?

The opinion rendered by your predecessor, Mr. Turner, on section 5585
G. C. on April 6, 1916, page 623, vol. 1, A. G. R. does not fully cover the
above question, and we find it necessary to have your construction of
same.”

I do not deem it necessary to discuss at any length the sections of the General
Code noted in your communication. It will be sufficient for the purpose of this
opinion to note that section 5548 General Code, among other things, authorizes
and requires the county auditor to rhake an assessment of the real property within
any tax assessment district or subdivision in this county when required to do so by
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an order of the board of county commissioners made on a consideration of the
findings of the county auditor, or when such assessment is petitioned for by not
less than twenty-five freeholders in such tax assessment district or subdivision ; while
section 5554 General Code prescribes a rule or method governing the auditor as the
assessor of real estate in arriving at the proper tax valuation of the real property
in the assessment district or subdivision so assessed.

From the context of your letter I assume that the expenses of the county
auditor concerning which you inquire are those incurred by him in assessing real
property under the provisions of the sections of the General Code above noted.
As a principle applicable to the consideration of the question made by you it may
be observed that neither the right of a public official to compensation for services
rendered nor to reimbursement out of the public funds for expenses incurred in
the discharge of official duties can be extended beyond the clear and reasonable
import of the statutory provisions authorizing the same.

Debolt v. Trustee, 7 O. S. 237;

Jones v. Commissioners, 57 O. S. 189;
Clark v, Commissioners, 58 O. S. 107;
Richardson v. State, 66 O. S. 108.

Authority for the payment of the expenses mentioned in your communication,
or any of them, is to be found, if at all, in the provisions of section 5585 General
Code as amended 107 O. L. 40. This section in so far as it applies to the question
at hand reads as follows:

“The contingent expenses of the county auditor and county board of
revision, including postage and express charges, their actual and necessary
traveling expenses and those of their deputies, experts, clerks or employes
on official business outside of the county, when required by orders issued
by the tax commission of Ohio, shall be allowed and paid as other claims
against the county.”

My predecessor, Hon. Timothy S. Hogan, in an opinion under date of April
24, 1914 (report of attorney-general 1914, volume 1, page 514), had occasion to con-
sider the quite identical provisions of section 35 of the Warnes law (sec. 5614
G. C.) in their application to expenses incurred by district assessors and deputy
assessors provided for in said law. Mr. Hogan held that the legislature, in spe-
cifically enacting that postage, express charges and traveling expenses incurred in
traveling outside of the county in the discharge of official business on order of
the tax commission should be included within the purview of the term “contingent
expenses,” had made it plain that such charges and expenses would not without
the provision have been contemplated within the meaning of the term and that,
therefore, traveling expenses incurred by the district assessors and their deputies
in the discharge of their duties within the county were not to be considered as
being included within the meaning of the term “contingent expenses.”

I do not find myself able to follow Mr. Hogan in his application of the rule
of construction involved in the conclusion reached by him that traveling expenses
incurred by the assessing officers in the discharge of their duties within the county
were not within the purview of the term “contingent expenses” as used in the
statute there under considerdtion and which is found also in the provisions of sec-
tion 5585 General Code, above quoted. This rule of construction stated in general
terms is that where the legislature has expressly included certain things within the
meaning of the general terms of an act a presumption of legislature intention arises
that but for such express inclusion the particular things mentioned would be ex-
cluded from the meaning of the general terms. It is clear, however, that this rulé
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of construction has no application where the particular things included within the
meaning of the general provisions of the act are mentioned by way of abundant
caution, and this, to my mind, is the case with respect to the matter of postage and
express charges expressly included within the meaning of the term ‘“contingent
expenses” both in the section of the General Code under consideration in Mr.
Hogan’s opinion and in section 5585 General Code, for it seems obvious to me that
without express inclusion the matter of postage and express charges would come
within a reasonable interpretation of the term “contingent expenscs” as used in
the connection indicated hy the statutory provision.

With respect to the matter of traveling expenses it may be observed as a limiqy
tation or modification of the rule of construction above noted that where there is
some special reason for mentioning one thing and none for mentioning a second,
which is otherwise within the statute, the absence of any mention of the latter will
not exclude it. In the consideration of the provisions of scction 35 of the Warnes
law, as well as those of section 5585 General Code, I think there were obvious rea-
sons for making special inclusion of traveling expenses incurred by the assessing
officer outside of his county which would not apply to the matter of traveling ex-
penses in the discharge of his duties within the county. The matter of traveling
outside of his county in the discharge of his duties as an assessor of real estate
is one so exceptional in nature that the legislature may well have concluded that
on no reasonable interpretation could expenses so incurred be considered as within
the terms of the statute, the primary and main purpose of which was to provide
for the payment of expenses incurred by the assessor of real property in the dis-
charge of his duties within the county, without such express inclusion within the
provisions of the section.

I do not think, therefore, that either under the provisions of section 35 of the
Warnes law or of section 5585 General Code the matter of traveling expenses of
the district assessor, in the one case, and the county auditor, in the other, is to be
necessarily excluded from the meaning of the term “contingent expenses” as used
in either of these sections by force of the rule of construction above discussed
and applied by Attorney-General Hogan in the opinion above referred to.

Irrespective of this question, however, I am inclined to the view that Mr.
Togan was correct in his conclusion under the statutory provisions under consid-
eration in said opinion that traveling expenses incurred by the district assessor
and his deputies in the assessment of real property within the county were not “con-
tingent expenses” within the meaning of the term as used in section 35 of the
Warnes law. Scction 5554 General Code as it then read required real estate to be
valued on actual view, and this circumstance necessarily required the assessor to
travel in some way to and from the property to be assessed. Now “contingent ex-
penses” are such as are possible or liable to be incurred, but which are not in any
sense certain to be incurred; and measuring the question by this rule it might well
be that expenses incurred by the assessor of real estate in traveling to and from
the real property to be assessed could not be justly considered as “contingent ex-
penses” where it appeared reasonably certain that in the nature of the case such
expenses must be incurred; and upon this view, and it further appearing that the
legislature had made no special provision for the payment of traveling expenses
within the county incurred by district assessors and their deputies in the discharge
of their duties in assessing real property, Mr. Hogan was correct in holding that
such traveling expenses could not be paid. However, section 5554 General Code has
been since amended so as to read as follows:

“The county auditor, in all cases, from the best sources of information
within his reach, shall determine, as near as practicable, the true value of
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each separate tract and lot of real property in each and every district, ac-
cording to the rules prescribed by this chapter for valuing real prop-
erty. * * ¥

It will be observed that the county auditor as the assessor of real estate is
not now required to assess real property on a view of the same, and although in
special instances it may be both desirable and necessary for the county auditor as
such assessing officer to assess particular properties on a view of the same, and
thus incur expenses in traveling in some way for the purpose of viewing said
properties, such view, as above noted, is not now required and it can no longer be
said that the matter of expenses incurred in traveling within the county for the
purpose of viewing property to be assessed is one of such certainty as to be ex-
cluded from the essential meaning of the term “contingent expenses.”

On consideration of the whole question I am inclined to the view that the
reasonable official expenses incurred by the county auditor as the assessor of real
property in the discharge of his duties in the assessment of such property may be
said to be fairly authorized by the provisions of section 5585 of the General Code.
This would include the matter of street car fare, automobile hire and expenses of
like kind necessarily incurred in the discharge of his duties. The expenses author-
ized by the statute would not include such as are personal to the officer, such as
board, nor can this section be said to authorize the payment to the county auditor
as such assessor of real estate charges made by him for the use of his own con-
veyance in traveling within the county in the discharge of his duties as such real
estate assessor. '

Within the limitations above mentioned the question made by you is one to
be determined by the county commissioners in passing upon bills rendered for such
expenses, and it is to be presumed that they will allow such expenses only as are
necessary and reasonable in amount.

The answer made by me in this opinion to the question submitted by you is as
specific as the nature of the question permits, and is not, as I view it, in conflict
with the opinion of Hon. Edward C. Turner referred to in your communication, if
said opinion be confined to the decision made therein on the questions there under
consideration. Very truly yours,

Josepa McGHEE,
Attorney-General.

956.

VILLAGE COUNCIL—MAY MODIFY CONTRACT FOR LIGHTING
STREETS—SALE OF LIGHT PLANT, ETC, BY ONE COMPANY TO
ANOTHER—IN SUCH CASE CONTRACT OF SALE DETERMINES
LIABILITY OF PURCHASER TO PERFORM CONTRACTS OF
SELLER—CONTRACTS UNDER SEC. 3809 NOT REQUIRED TO BE
LET UPON COMPETITIVE BID AFTER ADVERTISEMENT.

A willage council has authority to modify a contract for lighting the streets
of such wvillage, or it may substitute a new contract for the original contract.

Where a corporation purchases the business and plant of another corporation,
its liability to perform the contracts and obligations of the selling company, will
depend upon the terms of the contract of sale.

Contracts entered into under authority of section 3809 General Code are not
required to be let upon competitive bids after advertisement as provided in section
4221 General Code as to villages, and section 432 General Code, as to cities.
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CorvMsus, Oniro, January 21, 1918.

Bureau of Inspection and Supcrvision of Public Offices, Columbus, Ohio.
GENTLEMEXN :—[ am in receipt of your letter in which you submit the following
inquiries:

“A contract has existed in the village of Hicksville, Ohio, by which
The Hicksville Electric Light Company agreed to furnish current to the
village for a period of ten years for street lighting at certain prices. While
this contract had approximately four years before expiration the above
mentioned company sold its plant and business tc The Northwestern Ohio
Electric Light Company. Shortly after this sale the council of the village
made a new contract for a period of ten years with the new company for
current for lighting the streets upon a different basis and at different prices.

QUESTION 1. Has such village council authority of law to abrogate
the first contract in this manner and enter into another,

QUESTION 2. Is not the new company bound to fill the contracts of
the company whose plant it purchased, and could such new company be held
liable for any loss entailed by the abrogation of the original contract?

We also desire to call your attention to section 4221 G. C,, relative to
letting contracts by the council of a village, and to an opinion of a former
attorney-general under date of January 26, 1911, which may be found in
the Annual Reports 1911-1912, page 1045.

QUESTION : Do you concur in this opinion that bids must be received
upon advertisement for a street lighting contract?”

Further information has been requested from you and you inform us that you
are not able to secure a copy of the contract of sale between the two lighting com-
panies. It will not therefore be possible to give a definite answer to either your
first or second question.

It may be that the vendee company, by the terms of the contract of sale, as-
sumed all the obligations of the vendor, in which event a right might accrue to the
village to claim the benefits of this contract, and derivatively those of the original
contract as against the vendee on the theory that the contract of sale was made for
its benefit. If no such stipulation is entered into between the two companies, how-
ever, the contract between the vendor company and the village was abrogated not
by the act of the village in entering into the subsequent contract, but by the act
of the vendor itself. The subsequent contract entered into between the village and
the vendee would in no way impair or prejudice the right of the village against the
vendor company accruing by reason of the breach of its contract with the village.
On the contrary, the new contract, if made at a higher rate, would afford a meas-
ure of damages which the city might still be able to recover from the vendor com-
pany for a breach of its contract with that company.

So far from there being any impropriety in entering into the second contract
under the above circumstances, it is obvious that such a course is the only one open
to the village and was extremely advisable to protect its interests.

These considerations make it apparent that your first question is itself a con-
clusion of law inasmuch as it does not fully appear that the village council has at-
tempted to abrogate a contract beneficial to the village. I do not feel called upon,
therefore, to consider the very interesting question of whether council has author-
ity to do this, provided that a new contract is entered into in compliance with the
law relative to such contracts.

Your second question has really lheen answered by the statement that it is
legally possible for one person or corporation to purchase all the business assets of
another person or corporation without being charged by operation of law with
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obligations pertinent to the business existing against the vendor. It is quite prob-
able, of course, in the case you have in mind, that contracts between the two com-
panies did provide that the vendee discharge the obligations of the vendor and
save it harmless on its existing contract with the village. Inasmuch, however, as
vou are unable to state the facts with respect to this point or to supply a copy of
the contract between the two companies, I cannot answer your second question
with greater precision.

In your third inquiry you ask whether I concur in the opinion of Honorable
Timothy S. Hogan, attorney-general, under date of January 26, 1911, and shown
at page 1045 of Vol. 11, of the Report of the Attorney-General for 1911-1912. The
syllabus of this opinion reads as follows:

“Contracts for the furnishing of electric light to a municipality amount-
ing to over $500 must be advertised and let to the lowest and best bidder as
provided by statute. Before such contract may be entered into by a public
service director, however, it must be authorized by ordinance of council.”

The above opinion is based upon the provisions of sections 4221, 4328, 3809
General Code.
Section 4221 General Code reads as follows:

“All contracts made by the council of a village shall be executed in the
name of the village and signed on behalf of the village by the mayor and
clerk. When any expenditure other than the compensation of persons em-
ployed therein exceeds five hundred dollars, such contracts shall be in
writing and made with the lowest and best bidder after advertising for not
less than two nor more than four consecutive weeks in a newspaper of gen-
eral circulation within the village. The bids shall be opened at twelve
o'clock noon on the last day for filing them, by the clerk of the village and
publicly read by him.”

Section 4328 General Code reads:

“The director of public service may make any contract or purchase sup-
plies or material or provide labor for any work under the supervision of
that department not involving more than five hundred dollars. When an
expenditure within the department, other than the compensation of persons
employed therein, exceeds five hundred dollars, such expenditure shall first
be authorized and directed by ordinance of council. When so authorized
and directed, the director of public service shall make a written contract
with the lowest and best bidder after advertisement for not less than two
nor more than four consecutive weeks in a newspaper of general circula-
tion within the city.”

In each of these sections it is provided that expenditures in excess of $500 shall
be made with the lowest and best bidder after advertisement. Section 4221, Gen-
eral Code, applies to village contracts and section 4328 General Code applies to
contracts entered into by the director of public service.

Section 3809 General Code reads as follows:

“The council of a city may authorize, and the council of a village may
make, a contract with any person, firm or company for lighting the streets,
alleys, lands, lanes, squares and public places in the municipal corporation,
or for furnishing water to such corporation, or for the collection and dis-
posal of garbage in such corporation, or for the leasing of the electric light
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plant and equipment, or the waterworks plant, or both, of any person, firm,
company or municipality or for the purchase of electric current for furnish-
ing light, heat or power to such municipality or the inhabitants thereof for
a period not exceeding ten years, and the requirement of a certificate that
the necessary money is in the treasury, shall not apply to such contract, and
such requirement shall not apply to strcet improvement contracts extending
for one year or more, nor to contracts made by the board of health, nor to
contrats made by a village for the employment of legal counsel, nor to con-
tracts by a municipality for the leasing or acquisition of the electric light
plant and equipment, or the waterworks plant, or both, of any person, firm
or corporation therein situated.”

This section authorizes a city or village to enter into a contract for lighting
streets, etc. It contains a specific provision that a certificate from the county
auditor or village clerk as to funds being in the treasury is not required. There
is no exemption, however, from the provisions of sections 4221 and 4328 General
Code as to advertisement for bids where the expenditure exceeds five hundred dol-
lars.

Section 3994 General Code also authorizes a municipal corporation to enter
into contracts for supplying electric light, natural or artificial gas for the purpose
of lighting and heating streets, etc. This section reads as follows:

“A municipal corporation may contract with any company for supply-
ing, with electric light, natural or artificial gas, for the purpose of lighting
or heating the streets, squares and other public places and buildings in the
corporation limits.”

The above section does not provide the manner in which contracts may be
entered into, nor does it exempt such contracts from the provisions of sections
4221 and 4328, General Code.

The opinion of the attorney-general referred to by you and above quoted from
was not adhered to in a later opinion by Honorable Timothy S. Hogan, atlorney-
general. This latter opinion was given to Honorable W. C. Baldwin, city solicitor,
under date of May 13, 1911, reported in Annual Reports of the Attorney-General
for 1911-1912, page 1549. The syllabus in this opinion reads as follows:

“A contract by a municipality with a water and light company is ex-
pressly authorized by statute, and there is no requirement that said contract
should be let upon advertisements and bids, and as municipalities scldom or
never have more than one such company, there is no reason for such re-
quirement.

As section 4328 General Code authorizes the director of public service
to enter only into contracts for work ‘under the supervision of the depart-
ment,” the contract aforesaid is not included therein. Therefore, the con-
tract may be entered into between the council and the company directly
without advertising for bids.”

After careful consideration of the above opinion I agree with the conclusion
reached by my predecessor.

Therefore, contracts entered into under authority of section 3809 General Code
are not required to be let upon competitive bids after advertisement as provided in
section 4221 General Code, as to villages, and section 4328 General Code, as to cities.

Very truly yours,
Joserr McGHEE,
Attorney-General,



156 OPINIONS

957.

COUNTY COMMISSIONERS—MAY ORDER PAYMENT OF EXPENSES
INCURRED FOR MEDICAL ATTENTION REQUIRED FOR PERSON
BITTEN BY ANIMAL AFFLICTED WITH RABIES—NOT COMPELLED
TO PAY SUCH BILL.

A board of counly commissioners are permilted lo order the payment, in whole or
in part, of a bill which they find correct and just, for an expendilure of money on accouni
of medical or surgical treatmenrt required for a person who was bitten or injured by an
animal afflicted with rabies, but the statule being permissive in form the board cannot be
compelled to pay such bill.

Corumaus, Onro, January 22, 1918.

Hon. RoGer D. Hay, Proseculing Attorney, Defiance, Ohio.
DEAr Sir:—Your request for my opinion reads as follows:

“Mr. J. S. H. has filed a bill with the county commissioners for expenses
in undergoing treatments in Chicago for the purpose of preventing hydro-
phobia; said J. S. H. having been bitten by a dog which by affidavits is shown
to have suffered from rabies.

The commissioners are familiar with the statute under which this bill
was filed but in spite of that fact are inclined against the payment of the
same. The commissioners have paid one bill and since then two or three
others have come in from the same village. I will enclose the bill as filed
and you will then understand the facts thoroughly and can advise us as to the
disposition of this matter.”

Section 5851 G. C. reads:

“A person bitten or injured by a dog, cat or other animal afflicted with
rabies, if such injury has caused him to employ medical or surgical treatment
or required the expenditure of money, within four months after such injury,
and at a regular meeting of the county commissioners of the county where
such injury was received, may present an itemized account of the expenses
incurred and amount paid by him for medical and surgical attendance, ver-
ified by his own affidavit or that of hig attending physician; or the adminis-
trator or executor of a deceased person may present such claim and make
such affidavit. If the person so bitten or injured is a minor such affidavit may
be made by his parent or guardian.”

Section 5852 G. C. reads:

“The county commissioners not later than the third regular meeting,
after it is so presented, shall examine such account, and, if found in whole or
part correct and just, may order the payment thereof in whole or in part,
out of the general fund of the county; but a person shall not receive for one
injury a sum exceeding five hundred dollars.”

The language of the latter above quoted section, which provides that the county
commissioners ‘“‘may’’ order the payment of the account of a person who has been
compelled to expend money for medical or surgical treatment on account of having
been bitten by a dog or other animal afflicted with rabies, is permissive only and is
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not mandatory; that is, it is within the discretion of the board of commissioners as
to whether or not they will order the payment of said bill in whole or in part, and if
the Loard, exercising a sound discretion, decides that the bill or bills, as presented,
shall not be paid, they cannot be forced to pay the same. This matter has been passed
upon by several of my predecessors, who have arrived at a similar conclusion in re-
lation thereto. To illustrate:

In opinion No. 144, Annual Report of the Attorney-General, 1913, page 1163,
it is held:

“Under section 5852 G. C. the allowance of damages to a person bitten
by an animal afflicted with rabies rests with the discretion of the counly com-
missioners and the commissioners may make such reasonable requirements
for the purpose of investigation of the facts as they deem necessary.”

Again, in opinion No. 964, Annual Report of the Attorney-General, 1915, page 2091,
it is held:

“The allowance of an account presented to a board of county commis-
sioners under the provision of section 5852 G. C. is discretionary with said
board.”

In opinion No. 1315, Opinions of the Attorney General for 1916, page 381, it is held:
“The statute is permissive in form and not mandatory.”

I agree with the above quoted language in each of said opinions, and answering
your question advise you that the board of ecounty commissioners are permitted to
order the payment, in whole or in part, of a bill which they find correct and just, for
an expenditure of money on aeccount of medical or surgical treatment required for
a person who was bitten or injured by an animal afflicted with rabies, but the statute
being permissive in form thc board cannot be compelled to pay such bill,

Very truly yours,
JosepE McGHEE,
Altorney-General.

958.

DISAPPROVAL—LEASE OF CANAL LANDS TO THE MASSILLON ELEC-
TRIC & GAS COMPANY.

CovLtmsrs, Onlo, January 22, 1918.

Hon. Joux I. MiLLER, Superintendent of Public Works, Colum’ us, Ohio.

DEear Sir:—I have your communication of January 19, 1918, enclosing two
leases, in triplicate, of canal lands to The Massillon Electric & Gas Company, of
Massillon, Ohio, for my approval.

1 desire to call your attention to the fact that said leases, entered into by and
between your department and said The Massillon Electric & Gas Company, are signed
by “The Massillon Electric & Gas Company, per W. O. Custer, vice-president and
general manager'’, while the power of attorhey adopted by the board of directors of
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The Massillon Electric & Gas Company empowered W. O. Custer, vice-president,
and F. W. McKenzie, secretary, of said company, to execute a lease on behalf of said
company.

The signing of these contracts of lease varies so much from the authority granted
by the board of directors of said company, that it is my opinion the same should not
be approved in their present form and I am therfore returning them to you for cor-
rection.

Very truly yours,
JosEpE MCGHEE,
Attorney-General.

959.

COSTS—INCURRED IN FISH AND GAME CASE BEFORE JUSTICE OF
THE PEACE—HOW CERTIFIED TO COUNTY AUDITOR, W HE N
COMMON PLEAS COURT REVERSES JUSTICE AND DISCHARGES
DEFENDANT.

Where the defendant, convicted in the justice of the peace court for a violation of the
fish and game laws, has been discharged by the court of common pleas, in a proceeding
i error, the court of common pleas should send down a special mandate to the justice of
the peace, advising him of such discharge. The justice of the peace may then certify all
the costs in the case to the county auditor for payment.

CovumBus, Onlo, January 23, 1918.

Hown. Don C. PorTER, Prosecuiing Atlorney, Coshocton, Ohio.

DEear Sin:—I have your letters of August 21st and December 12, 1917, with
reference to the costs in the case of Lang v. State. In your first letter you advise
me that one Lang, who had been convicted of a violation of the fish and game laws,
had taken this case on error to the court of common pleas and that the court of common
pleas had reversed the judgment of the justice. In reply to that inquiry I wrote
you as follows:

“Replying to your letter of the 21st inst. I am sending you, enclosed
herewith, copy of opinion No. 2016, addressed by my predecessor Hon.
E. C. Turner, to Hon. F. A. Saylor, prosecuting attorney, Eaton, Ohio,
under date of November 10, 1916, which opinion, I think, will give you the
information desired.”

In the opinion of Mr. Turner, referred to, it was held that where a fish and game
case was remanded by the court of common pleas to the justice of the peace, with
instructions to discharge the defendant, the justice of the peace can certify the costs
to the county auditor for payment.

However, you advise and inquire in your letter of December 12th, as follows:

“In the Lang case Judge Glenn of Coshocton county court of common
pleas, under authority of section 13755 of the General Code did not remand
the case to the justice of the peace, but instead, he reversed the judgment
of the justice and discharged the defendant, as the journal entry which I
enclosed with my letter of August 21, 1917, shows. The judge has since
directed the clerk of court to file the cost bill in the Lang case with the county
commissioners.
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Does the fact that the defendant in the instant case was discharged by the
court of common pleas instead of heing remanded and discharged by the
justice, change your view of the proper manner to pay these costs or are
you of tl.e ¢pinicn that they should in ull events Le paid in accordance with
Mr. Turner’s opinion No. 20162"

Scection 1404 of the General Code reads:

“A person authorized by law to prosceute a case under the provisions
of this chapter shall not he required to advance or secure costs therein. If
the defendant be acquitted or discharged from custody, or if he be convieted
and committed in default of payment of fine and costs, such costs shall be
certified, under oath by the justice to the county auditor who shall correct
all errors therein and issue his warrant on the county treasurer payable to
the person or persons entitled thereto.”

In the opinion referred to (No. 2016, Opinions of the Attorney General for 1916,
Vol. 2) Mr. Turner stated:

“After the justice of the peace had pronounced judgment of conviction
in the instant case the matter was taken on error to the court of common
pleas and I assume that a bond was given to stay the execution of the sen-
tence. The court of common pleas having reversed the decision of the jus-
tice of the peace undoubtedly a mandate to that effect was sent to the justice
of the peace, provided, of course, no further proceedings were taken in the
court of common pleas. It therefore became the duty of the justice of the
peace to discharge from custody the person charged with the offense and
upon the justice discharging the defendant from custody he is authorized
to certify the costs to the county auditor for payment.”

Section 13755 of the General Code reads:

“Upon the hearing of a petition in error, the court may affirm the judg-
ment or reverse it, in whole or in part, and order the accused to be discharged
or grant a new trial. In capital cases, when the judgment is affirmed, and
the day fixed for the execution of the sentence is passed, the court shall ap-
point a day therefor, and the elerk thereof shall issue a warrant, under the
seal of such court, to the sheriff of the proper county, commanding him to
carry the sentence into execution at the day so appointed. Such sheriff shall
exccute and, return such warrant, and such clerk shall record such warrant
and return as provided in this title.”

By virtue of this section the common pleas court in the Lang case, instead of
remanding the case to the justice of the peace, discharged the defendant. Under
section 1404 of the General Code the justice of the peace is to certify the costs in a
fish and game case “if the defendant be acquitted or discharged from custody or if
he be convicted and committed in default of payment of fine and costs.” Since the
common pleas court did not remand the Lang case back to the justice of the peace,
but saw fit to terminate the case in that court, the justice of the peace is without any
official knowledge of the discharge of the defendant, since the statute requires a justice
of the peace to certify the costs when the defendant has been discharged. 1t is evident
that the justice of the peace should receive some official knowledge of the discharge
of the defendant before he can make the certificate.  For this reason a special man-
date should be sent down from the court of common pleas to the trial cowrt advising
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the trial court of the discharge of the defendant. When this mandate is received
by the justice of the peace, he may certify all the costs in the case to the county auditor
for payment, as is provided by section 1404 of the General Code.
Very truly yours,
Josepr McGHEE,
Altorney-General

960.

TRIAL—UNDER JUVENILE COURT LAWS—MUST BE COMMENCED
WITHIN FOUR DAYS, WHEN ACCUSED COMMITTED TO JAIL PEND-
ING DISPOSITION OF CASE.

It is necessary that the trial of the accused, under the juvenile court laws, who has
been commiited pending the final disposition of the case, be commenced within four days
of such commilment, unless otherwise requesied by the defendant.

CovLumsus, OHIO, January 23, 1918.

Hon. Caarres G. WHITE, Prosecuting Attorney, Batavia, Ohio.
Dear Sir:—My opinion is requested by you on the following statement of facts:

“Section 1657 of the General Code provides that a person may be com-
mitted pending final disposition of a case.

1. Isit necessary in all cases that the trial of the accused be commenced
within four days after his arrest in juvenile cases, provided, of course, that
the defendant does not consent to a continuance?

2. Suppose the prosecuting witness, or a very important witness,
should be taken violently ill, or was unable to attend trial for some other
cause, and that the court should continue the case without the consent of
the defendant, and before the trial could be set and tried, or because a ma-
terial witness could not be secured, and that four days should elapse, would
a motion to discharge the prisoner on the grounds that he was not brought
to trial within four days limit, be well taken?”’

Section 1657 of the General Code provides:

“Pending final disposition of a case. the judge may commit any person
arrested or cited to appear, except a minor under fourteen years of age, to
the county jail until the case is disposed of, but such trial shall be commenced
within four days of such commitment unless upon the request of the defendant.
Pending final disposition, the judge may direct that the minor in question
be left in the possession of the person having charge of him, or that he be
kept in some suitable place provided by the county or city authorities.”

The case referred to in the above quoted section is a criminal case or a proceed-
ing wherein a person has been cited to appear before the juvenile judge and in either
event as is provided by the juvenile court laws of thisstate. If a person is arrested, say
for failing to furnish care, support, maintenance or education to a minor under the
age of eighteen years, and is brought before the juvenile court and arraigned upon
said charge, then under the provisions of section 1657, supra, pending the trial and
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final disposition of the case, the judge may commit such person to the county jail
until the case is disposed of. If, on the other hand, instead of entering a plea of not
guilty the defendant enters a plea of guilty, and an investigation might be necessary
before the court could pass sentence intelligently, then and in that event, pending the
final disposition of the case, the defendant might he committed to the county jail
until the case is thus finally disposed of. But if in the first instance, above mentioned,
a plea of not guilty is entered, and a trial is to be had, whether before the court or a
jury, such trial shall be commenced within four days of the time such commitment
takes place, unless the defendant requests otherwise.
It is said in Arrest and Prosecution, by Laning, that:

“The trial must be commeneed within four days of the commitment, but
may be extended over some period in case time is needed to gather evidence.”

That is, it would not be necessary to proceed continuously with the trial after it has
once been commenced, but that it might be adjourned from time to time as the oc-
casion requires, and if, as referred to in your letter a very important witness should
become violently ill, and for that reason was unable to attend the trial, the court has
a right to continue the case without the consent of the defendant, after such trial
has so been commenced.

In 38 Cye., 1299, it is held that it is within the discretion of the eourt whether
it shall adjourn a case to wait for witnesses to arrive and allow the case to stand open
and permit the evidence to be introduced after the witnesses so arrive, or, to wait
for a witness who has not been subpoenaed but who has merely promised to attend
the trial, or to adjourn after other testimony has been given to enable a party to pro-
cure the testimony of an expert or other witnesses, or to enable the defendant to ob-
tain or produce a paper in evidence, or to permit a party to get a copy of a document,
where proof of the substance of the document was sufficient on the question involved,
and many other instances therein related and referred to by said author. But the
fact that the court can continue the cause from time to time does not in my opinion
give the court a right to continue the time for the commencement of the trial beyond
the four days.

Limitations of time for the holding of prisoners pending examination and trial
arc mentioned in other sections of the General Code and reference to those sections
may assist in a measure to ascertain the intention of the legislature when section 1657
was enacted. In this instance no preliminary examination is provided for. Anp affi-
davit is filed, a warrant is issued, the defendant is arrested and arraigned, and if he
pleads not guilty then the court must proceed to try the cause, taking it for granted
of course, that it is a cause in which the court has jurisdiction. Pending the trial
it is provided that the defendant may be committed to the county jail. In this effect
the section is very similar to the section 13507 Gi. C. In the latter section it is pro-
vided that if it is necessary for just cause to adjourn the examination of an accused,
the magistrate before whom the proceeding was begun may order such adjournment
and commit the defendant to the jail of the county until such cause of delay is removed,
but the entire time of such confinement in jail shall not exceed four days. While the lan-
guage of the latter section is not exactly like the language of the first, yet there is a
marked similarity; in the latter instance, the entire time of the confinement shall
not be more than four days, in the former instance the frial shall be commenced within
four days. In both instances the object is to bring the defendant to a speedy trial
or hearing. In the case before the magistrate it is to be ascertained whether a crime
has been committed, and if so, if the defendant is probably the guilty party, and to
recognize him to the grand jury. In the case before the juvenile court the object
to be ascertained is whether the charge made against the defendant is a proper one,
and if so that the trial shall be had upon said charge.

6—Vol. I—A. G.
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In considering that part of section 13507, above referred to, it was held in Washer
v. Iler, 19 Cir. Dec., 319, affirmed without report in 75 O. 8., p. 638, that “it is unlaw-
ful for the magistrate to commit the accused for safe keeping for more than four days”
pending an investigation.

In section 13685 of the General Code it is provided that a person shall not be
detained in jail without a trial on an indictment for a continuous period of more than
two terms after his arrest and commitment thereon, or if he was in jail at the time
the indictment was found, more than two terms after the term at which the indict-
ment was presented, and section 13686 provides that a person shall not be held by
recognizance, without trial, for a period of more than three terms, not including a
term at which a recognizance was first taken thereon if taken in term time. In either
of the aforesaid cases it is provided that the defendant shall be discharged unless a
continuance is had on his motion or the delay is caused by his act, but under section
13687 of the General Code it is provided that when application is made for the dis-
charge of the defendant under either of the two preceding sections, ‘‘if the court is
satisfied that there is material evidence for the state which cannot then be had, that
reasonable effort has been made to procure it, and that there is just ground to believe
.that such evidence can be had at the next term, the cause can be continued or the
prisoner remanded or committed to jail.”” If, however, he is not brought to trial at
the next term thereafter, he shall then be discharged.

It was held in State v. Brown, 15 O. N. P., n. s., 401, that in the absence of ma-
terial evidence to procure which the state has exercised reasonable efforts and a show-
ing that there is just ground for believing that such evidence can be procurcd at the
next term of court, a continuance would not be justified. ¢

The scheme of legislation thus seems to be that a defendant be brought to trial
as speedily as possible and so when it is provided in section 1657 that the trial shall
commence within four days, it is my opinion that that is a limitation which is juris-
dictional and that unless something is done toward the commencing of such trial
within four days, the court has no jurisdiction to try the same thereafter.

Very truly yours,
JosErH MCGHEE,
Attorney-General.

961.

DEPUTY OIL INSPECTORS—MAY NOT INSPECT OIL OUTSIDE OF STATE
OF OHIO.

Depuly oil inspectors are nol authorized fo go inlo neighboring stale to inspect oil
sold to Ohio consumers.
CovLumBus, Ouio, January 23, 1918.

Hon. Caarres L. Resch, State Oil Inspector, Columbus, Ohio.

Dgear Sir:—I have your letter advising me of a communication that you have
received from a certain oil refining company outside of Ohio, asking that your in-
spector at Marietta be permitted to come over into West Virginia and inspect the
oil manufactured by such company in West Virginia so that the same can be shipped
from the refining plant in West Virginia to various customers in Ohio without em-
barrassing such customers with any further inspections.

The communication from the refining company to you concludes as follows:

“We would expect, of course, to pay the Ohio rate for-inspecting this
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oil and the inspector could easily come here and return in a half day at any
time.”’

In reply to your request I beg to advise you that your jurisdiction as state oil
inspcetor and the jurisdiction of your various deputies as deputy oil inspectors is co-
extensive with the state lines. Your deputy inspector would, therefore, be without
any authority to inspect oil in the state of West Virginia. If this oil manufactured
in West Virginia is to be sold in Ohio, it must be inspected by your department hefore
being offered for sale. This by reason of section 854 of the General Code.

However, the inspection must be made within this state where your deputies
may exercise the proper jurisdiction of their office.

T would therefore advise you, in connection with this situation, that the refining
company in West Virginia, if it desires its oil inspected for the purpose of sale in Ohio,
must submit that oil to your inspector somewhere in this state.

Very truly yours,
JoserE MCGHEE,
Attorney-General.

962.

STATE HIGHWAY COMMISSIONER—NO AUTHORITY TO ACCEPT A
NEW BOND FROM CONTRACTOR IN SUBSTITUTION FOR ORIGINAL
AFTER CONTRACT HAS BEEN ENTERED INTO FOR ROAD IMPROVE-
MENT.

After a conlract for d road improvement has been enlered inlo by and belween the
slate highway commissioner and the contractor, there is no authorily in law warranling
the stale highway commissioner in accepting a bond as a substitulion for that originally
given by the coniracior.

CorumBts, OH1o0, January 23, 1918,

Hon. Cuinton CowkN, Stale Highway Commissioner, Columbus, Ohio.
DEgar Sir:—I have your communication of December 29, 1917, which reads
as follows:

“The highway advisory board at its meeting yesterday, authorized me
to request your opinion on the legality of complying with the following re-
quest of Mr. C. H. Bancroft. I am also authorized to request your advice,
if you find that this department may legally comply with Mr. Bancroft’s
request, as to what steps, if any, would be necessary to protect the interests
of this department. The letter is as follows:

‘CuintoN Cowkn, State Highway Commissioner, Columbus, Ohio.
DEeaR Sir:—

IN RE: Bond No. 16299—A. W. McDonald, Steubenville, Ohio,
contract with the highway department for the improvement of Jefferson
county, section N-2, Steubenville-Cambridge road, Cross Creek township,

This is to advise you that we are the representatives and attorney-in-
fact for both the London and Lancashire Indemnity Company of America
and The Aetna Casualty and Surety Company of Hartford, Connecticut.

In the execution of the above contractor’s bond on the above described
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contract, our office erred in placing this bond in the London & Lancashire
Indemnity Company of America. This should have been The Aectna Cas-
ualty and Surety Company.

We respectfully ask you to permit us to substitute the name of The
Aetna Casualty & Surety Company for that of the London & Lancashire
Indemnity Company.

Yours very truly,
(Signed) C. H. Baxcrorr.” ”

Possibly the matters about which you inquire are not so very vital in view of
the provisions of the General Code in reference to the same, and yet as a general propo-
sition it seems to me that the law, as well as public policy, would be against the idea
of substituting one surety in the place of another, which became bound upon a bond
by virtue of which a contract was entered into for a certain road improvement.

In the first place it must be said that the laws pertaining to the construction
and improvement of highways make no provision whatever for an additional bond
or for the substitution of one surety for another, and, of course, after the contractor
had given bond in pursuance of law and had entered into a contract with the state
of Ohio in virtue of said bond, he, the contractor, could not be compelled to give any
further or additional bond. This was specifically held by my predecessor, Hon.
Edward C. Turner in opinion No. 1834, Opinions of the Attorney-General for 1916,
Vol. II, page 1346. But the question still remains as to whether the state highway
commissioner would be justified in law in receiving another bond providing the con-
tractor himself would be willing to sign a bond with a surety other than the one with
whom he signed in the matter of the original bond.

As stated above, there is no authority in law for the state highway commissioner
accepting a different bond from that which was given in the beginning of the pro-
ceedings to improve the highway. Further, under the law I do not believe that he
would be warranted or justified in doing so. It must be remembered that the bond
is given not entirely for the uses and purposes of the state of Ohio, but for the benefit
of the county and the township or townships interested in the matter of the improve-
ment, as well as the property owners who are assessed for a part of the cost and ex-
pense of the improvement. Further, the bond which is given by the contractor in-
ures to the benefit of all material men who furnish material for the improvement for
which the bond is given, as well as to all laborers who perform labor thereon.

Under the Cass highway law this provision was found in section 1208 G. C.,
which provided that the bond should be conditioned ‘‘that the contractor will in-
demnify the state, qounty or township against any damages that may result by reason
of the negligence of the contractor in making said improvement.” This section further
provided that such bond shall also be conditioned for the payment of all material
and labor furnished for or used in the construction of the road for which the contract
is made.

The provisions of this section are carried into the White-Muleahy law in a special
act, which is found in 107 O. L., page 642, Section 1 of this act provides that the
usual bond as provided for in statute shall be given, ‘‘with an additional obligation
for the payment by the contractor, and by all subcontractors, for all labor performed
or materials furnished in the construction, ercction, alteration or repair of such build-
ing, works or improvements.”

From these provisions it must be considered that the labor performed upon a
road improvement and the material furnished for the road improvement is performed
and furnished with a view to the bond as it existed at the time that the labor is per-
formed and the material is furnished. In law, at least, it can be assumed that the
man performing labor and those furnishing material for road improvements take into
consideration the fact that such and such a person or company is surety on the bond
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and that said person or company is satisfactory to said persons. Hence, in law it
occurs to me that the state highway commissioner has no authority, after a contract
for a road improvement has once been entered into to substitute a new bond for that
which was given in the beginning, or, in other words, in substituting one surety for
another.

Further, I am of the opinion that to do so would be against sound public policy.
If this principle were followed it might lead to the substitution of a surety which is
not financially responsible for one which is financially responsible, and this even though
the state highway commissioner should exercise the greatest care and caution in mak-
ing the change. :

Hence, answering your question specifically, it is my opinion that it is against
the law and against sound public policy for the state highway commissioner to accept
a bond in lieu of the one which was given as a basis upon which the contract would
be entered into.

Of course, this opinion has nothing whatever to do with the acceptance of an
additional bond, but simply has to do with the proposition of substituting one bond
for another.

Very truly yours,
JoserH McGHEE,
Attorney-General.

963.

COURTS OF DOMESTIC RELATIONS—ACT CREATING SAME IN HAMIL-
TON, MAHONING AND SUMMIT COUNTIES—DOES NOT CREATE
NEW COURTS—ORDERS OF SAID COURTS NOT INVALID UNDER
DECISION IN CASE OF STATE EX REL. D’ALTON V. RITCHIE ET AL.

The different acts of the leyisluiure providing courts of domestic relations in Hamil-
ton, Mahoning and Summil counties do not creale new courls in those counties, but pro-
vide for the assignment of certain classes of cases to a certain judge of the court of common
pleas.

The orders of these courts in reference lo the matters of which jurisdiction is given
them are not rendered invalid by the decision of the court in the Lucas counly case, D' Alton
v. The Judges.

Covrmers, OHnio, January 23, 1918.

Hox. James M. Cox, Governor of Ohio, Columbus, Ohio.

My pEAR GoVERNOR:—On December 24th you forwarded to this department
for consideration a communication from a member of the bar of Hamilton county
in reference to the effect of the late decision of the supreme court in reference to
Lucas cournty court of domestic relations. The letter to you is as follows:

“The decision of the supreme court upholding the Lucas county court
of domestie relations act has a distressing feature. Seetion 5 of the syllabus
found in the Cincinnati court index of December 17, 1917, declares section
3 of the act is in part unconstitutional insofar as the act purports to confer
jurisdiction upon the court to the execlusion of the jurisdiction conferred
upon the common pleas court by the general laws of this state.

In other words the Hamilton county act providing for a court of domes-
tic relations as a part of the common pleas is unconstitutional insofar as it
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confers exclusive juvenile jurisdiction on the court of common pleas of Ham-
ilton county, whereas in other counties it is in the common pleas, probate,
insolvency, and superior courts.

The act also ousts the common pleas judges who are not of the division
of domestic relations. In other words the court of common pleas of Hamil-
ton county has different jurisdiction than that of the common pleas of other
counties. The court also is not another court like the Lucas county court
and may on this ground be subject to attack.

I have the following suggestions to make:

Let the legislature be called into special session and let a constitutional
amendment be proposed to the clectors in August providing that the legis-
lature may create courts of domestic relations or division of domestic rela-
tions, court of common pleas, giving them execlusive jurisdiction over all
cases relating to domestic relations. Let the amendment contain a curative
clause validating all courts of domestic relations or divisions of domestic
relations, courts of common pleas. Action must not be delayed as social
reform will suffer greatly. I suggest that Attorney-General McGhee be
consulted.”

Your correspondent has arrived at the conclusion upon reading the syllabus of
the case of State ex rel. D’Alton v. Ritchie et al., decided December 11, 1917, which
causes apprehensions on his part that disappear upon a thorough investigation of
the law.

By this decision the supreme court has not rendered any judicial act invalid that
was done in any of the courts of domestic relations. The decision is that the statute
is unconstitutional only in so far as it makes this jurisdiction exclusive. The legis-
lature has complete power to create the new court and to confer upon it the jurisdic-
tion it did give it, and the statute is only invalid to the extent that it makes the juris-
diction exclusive, so that this court having concurrently with other courts the juris-
diction to render the different judgments they have rendered those are perfectly valid,
as of course their similar judgments will continue to be in the future so that the only
difficulty left in the situation is one arising from the fact that two different courts
will have jurisdiction of the same matter. This, however, is not at all unusual and
ordinarily gives the suitor an option as to which court he will submit himself to.

The Lucas county statute is different from the others in that it is the first which
sought to make a distinct and separate court of domestic relations. In Hamilton,
Mahoning and Summit counties the statute only provided for a division of the labor
among the different judges of the court of common pleas providing that certain classes
of cases should go to the common pleas judge who is selected to serve in the division
of domestic relations of that court.

The provision as to Hamilton county is found in section 1639 General Code,
which section first provides that the court of common pleas, probate, insolvency,
and superior courts, shall concurrently have jurisdiction as juvenile courts, which
shall be exercised by their designating one of their number as a juvenile judge. It
contains the following exception:

“The foregoing provisions shall not apply to Hamilton county, in which
county the powers and jurisdiction conferred in this chapter shall be exer-
cised by the court of common pleas, and in 1914 and every sixth year there-
after, one of the common pleas judges to be elected at said times shall be
elected as a judge of the court of common pleas, division of domestic rela-
tion. To him shall be assigned all juvenile court work arising under this chap-
ter, and all divorce and alimony cases, and whenever said judge of the court
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of common pleas, division of domestic relations, shall be sick, absent or unable
to perform his duties, the presiding judge of the common pleas court shall
assign another common pleas judge to perform his duties during his illness,
absence or indisposition.”

All that is done by the act is to call this one judge by a different name, or rather
as an addition to his title, and then provides by statute for the assignment of these
duties to him instead of having the judges make the assignment as in other cases,
s0 that instead of the Hamilton county case being more dangerous or more liable to
be declared unconstitutional than the Lueas county case, it is exactly the other way.
In all three of these counties, Hamilton, Lucas and Summit, the draftsman of the
act was apparently afraid of the exact question made in the Lucas county case and
had the aet so drawn as effectually to safeguard it from any such dangerous conse-
quence. That is, the Hamilton county act was drawn first and the other two have
followed it as a model, or almost verbatim.

The Mahoning county statute differs in this respect in that it contains the fol-
lowing paragraph:

“To such judge shall be assigned all juvenile court work arising under
title 4, chapter 8, of the General Code, and all divorce and alimony cases,
and cascs involving the care and custody of children in said county.”

This might be thought to contain the same vice as the Lucas county statute.
The difference, however, is this: in the Lucas county case they made a new court,
one that had no former existence and was successor of no other court and sought to
give it exclusive jurisdiction in the cases mentioned, while in the Mahoning county
case the provision is that all divoree cases, etc., shall be assigned to this judge. Even
if that statute were unconstitutional in that respect it would work no harm, but as
above stated would simply give the judge concurrent jurisdiction with other common
pleas judges.

Very truly yours,
Josern McGHEE,
Allorney-General.

964.

ROADS AND HIGHWAYS—CHIEF HIGHWAY ENGINEER, AT COMPLE-
TION OF IMPROVEMENT, CERTIFIES TOTAL COST AND EXPENSE
THEREOQOF TO PARTIES INTERESTED—AMOUNT SO CERTIFIED IS
USED AS A BASIS FOR APPORTIONING COST—THIS OP NION BASED
UPON CASS HIGHWAY LAW.

1. Under chapter 8 of the Cass highway law, the chief highway engineer, at the
completion of an improrement, certifies the total cost and expense thereof lo the parties
interested. Then the township lrustees proceed lo assess against the abulling properly
owners the proporlion of the same lo be borne by them, giring due nolice thereof as pro-
vided by section 1214 G. C., and first adding to the said proporlion of the cost and expense
the proportion of the interest on bonds issued, if any, lo be borne by the abulting property
ouwners.

2.  The amount certified by the chief highway enginecr and used as a basis in arriving
at the amounl o be paid by the stale, county, lownship or tounships and abulling property
owners, 18 not the estimaled cost of the improvement, nor the cmiract price of the same,
but the actual cost and expense thereof, which must ultimately be paid by the parties in-
leresled. -
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3. The above conclusions of law are based upon the Cass highway act, and not upon
the White Mulcahy act which has been the law since June 28, 1917,

Covumsvs, Onio, January 23, 1918.

Hon. HEnry W. CHERRINGTON, Prosecuting Altorney, Gallipolis, Ohio.

DEear Sir:—I have your communication of December 8, 1917, which reads as
follows:

“In July, 1916, the state highway commissioner let a contract for the
construction of section E of inter-county highway 399 of this county.
The work was done in co-operation with the county commissioners of Gallia
county, Ohio, and was not completed until May, 1917. In July, 1916, the
state highway commissioner also let a contract for the construction of see-
tion D of inter-county highway No. 405 in this county. The work was done
in co-operation with the county commissioners and was not completed until
October, 1917. In October or November, 1917, the contractor was compelled
to give up the contract for the construction of section D and the work was
completed by the state highway commissioner at a cost of several thousand
dollars more than the contract price.

Ten per cent. of the cost of these sections of inter-county highway is
to be assessed against the abutting property owners. I am somewhat doubt-
ful as to the necessary steps required to be taken to make this assessment.
The question has also arisen as to whether or not the assessment should be
based upon the contract price, or upon the actual amount expended by the
county and state in the construction of these roads.

Please advise me what is necessary to be done in respect to levying
and collecting these assessments under the statement of facts hercwith sub-
mitted.”

Your inquiry naturally divides itself into two different parts:

(1) The naturc of the necessary steps which are required to be taken in making
assessments against abutting property owners in the improvement of highways.

(2) As to what shall be made the basis for said assessment, the contract price
or the real cost and expense of the improvement.

Inasmuch as you apparently have in mind contracts which were entered into
prior to June 28, 1917, I will quote the statutes, relative to your inquiries, as they
existed at that time. However, the principles of law applying to your questions
vary to some extent under the new law.

The first step in the apportionment of the part of the cost and expense of an im-
provement which the abutting property owners are to bear is found in section 1211
G. C., which read as follows:

“Section 1211. Tpon completion of the improvement, the chief highway
engineer shall immediately ascertain the cost and expense thereof, and apportion
the same to the state, county, township or townships and abutting prop-
erty. He shall certify the total cost and expense of the improvement, and
his apportionment thereof to the county cbmmissioners, and the trustees
of the township or townships interested therein.”

It will be readily seen that under this section the making of asscssments is first
up to the chief highway engineer, who, after the improvement is fully completed,
apportions the total cost and expens: to the state, county, township or townships
and abuttidk propetty.
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After it is known what the total amount to be assessed against the property
owners is, it will then be necessary for the authorities to turn to section 1214 G. C.
for further steps in the assessment made against each individul property owner.
This section read in part as follows:

“Section 1214. * * * The township trustees shall apportion the
amount to be paid by the owners of the abutting property according to the
benefits aceruing to the owners of the land so located. At least ten days’
notice of the time and place of making such apportionment shall be given
to the persons affected thereby, and an opportunity given them to be heard.
The township trustees shall cause a notice to he served upon abutting prop-
erty owncrs, stating the time and place for hearing on the apportionment
and the amount to be paid by each abutting property owner. In ease any
of the abutting property owners are non-residents, such notice shall be given
by one publication in some newspaper of general circulation in the county.
If the improvcment lies in two or more townships, the amount to be paid by
each shall be apporiioned according to the number of lineal feet of the
improvement lying in each township.

The trustees shall determine the number of installments in which such
assessments shall be paid, not exceeding ten semi-annual payments.

When bonds are issued in anticipatjion of taxes and assessments the in-
terest thereon shall be treated as a part of the cost and expense of the im-
provement and apportioned among the county, the township or townships,
and the specially benefited property in the proportions to which they sev-
erally contribute to the payment of the total cost and expense thereof not
paid by the state under the provisions of this or any other section.”

Under this section the second step is up to the township trustees, namely, they
apportion the total amount of money, which is to be paid by the property owners,
among the different property owners whose property abuts upon the improvement,
assessing, however, against no property owner an amount greater than that which
would be equal to thirty-three per cent. of the value of his property for the purposes
of taxation.

The third step is that the township trustees must fix a day upon which the abut-
ting property owners may be heard in reference to the assessments made against them,
and at least ten days’ notice of the time and place of such hearing must be given the
abutting property owners, under said section 1214,

After hearing the complaints, if any, of the abutting property owners, relative
to the assessments, the township trustees will finally adopt the assessment as it was
made by them in the first instance or as it may be modified by them in view of the
hearing had. :

The next step is provided for in section 1216 G. C., by virtue of which the town-
ship trustees shall certify the assessments so madc or adopted by them to the county
auditor, who shall place them upon the tax duplicate and collect them in the same
manner as other taxes are collected.

It will also be noted that the township trustees shall fix the number of install-
ments in which such assessments shall be paid. It must further be kept in mind
that when bonds are issucd in anticipation of the taxes and assessments, then interest
must be computed on the bonds and the propcr proportion of the interest be assessed
against the sbutting property owners; that is, it must be added to the part of the
total cost and expense of the improvement which is to be horne by the property
owners. In fixing the amount of interest to be added, it must be remembered that
the state itself bears no part of the interest on the bonds, and that the county, town-
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ship or townships and abutting property owners have all the interest to pay, which
must be divided among them in the same proportion as is the total cost and expense
of the improvement.

Under said section 1216 it seems to be up to the township trustees to make the
assessment against the abutting property owners, whether they or the county com-
missioners have made application for state aid. I might suggest that section 1214
G. C. in the White-Mulcahy law (107 O. L. 129) is clearer and more specific relative
to this matter of making assessments against abutting property owners, but, as I
understand you, the above will answer same.

We come now to the question of what is the basis for this apportionment, whether
it is the estimated cost and expense, the contract price or the actual cost and expense
of the improvement. While this is not so readily answered, I am of the opinion that
our statutes are sufficiently clear on this point to cnable us to arrive at a fairly
reliable opinion in reference to same.

We will again turn to section 1211 G. C., above quoted. It provides that upon
the completion of the improvement the chief highway engineer shall immediately
ascertain the cost and expense thereof and shall certify the total cost and expense of the
improvement and his apportionment thereof to the county commissioners and the
trustees of the township or townships interested therein. There is nothing in this
section about the estimated cost or the contraet price, but the language used is ‘‘the
cost and expense thereof’’ and ‘‘the total cost and expense of the improvement.”

Sections 1213 and 1214 G. C. make provision as to the proportion of the cost
and expense which is to be borne by the state, county, township and abutting prop-
erty owners.

Section 1213 read in part as follows:

“Whenever there are one or more improvements to be made in a county,
and the cost and expense thereof does not exceed twice the amount apportioned
‘by the state to a county, then the state shall pay fifty per cent. of such cost
and expense. * * *

Section 1214 G. C. provided in part as follows:

“Except as otherwise provided in this chapter (G. C. sections 1178 to
1231-3), the county shall pay twenty-five per cent. of all cost and expense
of the improvement. Fifteen per cent. of the cost and expense of such im-
provement, except the cost and expenses of bridges and culverts, shall be
apportioned to the township or townships in which such road is located.
Ten per cent. of the cost and expense of improvement, excepting therefrom
the cost and expense of bridges and culverts shall be a charge upon the prop-
erty abutting on the improvement, provided the total amount assessed against
any owner of abutting property shall not exceed thirty-three per cent. of
the valuation of such abutting property for the purposes of taxation. ~ * *.”’

It will be seen that under this section the county shall pay twenty-five per cent,
the township or townships fifteen per cent., and the abutting property owners ten
per cent. of “All cost and expense of the improvement,”’ and not of the estimated cost
or contract price of the same.

We find language to the same effect in section 1212 G. C. which provided the
manner in which the state, the county, township and abutting property owners are
to pay their respective proportions of the cost and expense. Said section read in
part as follows: :

“Section 1212. The state’s proportion of the cost and expense of the con-



ATTORNEY-GENERAL. ‘ 171

struction, improvement, maintenance or repair of a highway under the pro-
visions of this chapter, shall be paid by the treasurer of state upon the warrant
of the auditor of state. * * *”

This same language is used through the section and is to the effect that it is the
actual cost and expense of the improvement which is considered.

From all the above it is my opinion that the proportion of the cost and expense
to be paid by the state, county, township or townships and abutting property owners,
is to be hased upon the actual cost and expense and not upon the estimated cost, nor
upon the contract price. This seems to have been the idea of the legislature in re-
quiring the chief highway engineer, under section 1211 G. C., to apportion the total
cost and expense at the conclusion of the improvement.

If the contract price were to be used as a basis, there would be no necessity of
putting this matter off until the improvement is fully completed. Of course it is
well known that the estimated cost and expense made by the legislature is used merely
as a basis upon which the contract may be let for the improvement. The contract
price may be less than the estimated cost and expense.

To be sure, under section 1207 G. C. the contract price can not be more than the
estimated cost and expense, for this section provides:

“Section 1207. No contract for any improvement shall be awarded for
a greater sum than the estimated cost thereof. * * *.

From this it might be argued that the contract price would represent the actual
cost and expense, but this is not true.

Seetion 1209 G. C. provided that the state highway commissioner may declare
the contract forfeited and complete the same under force account or by contract,
or in any manner that he may deem for the best interests of the public.

Under these conditions the total cost and expense of the improvement may be
more than the contract price. To he sure, if the contractor or his bondsinen are
financially responsible, they are compelled to pay the additional cost and expense,
but if they are not responsible, this additional cost and expense will have to be borne
by the parties interested in the improvement.

Further, section 1210 G. C. provided for extras in an improvement resulting
from unforeseen contingencies and not included in the original contract. If there
are extras required, the cost of the same becomes a part of the total cost and expense
of the improvement and hence makes it greater than that which is provided for in
the original contract.

Hence it is my opinion that when the chief highway engineer under section 1211
G. C. certifies the total cost and expense of the improvement to the county commis-
sioners, he will not use the contract price as the basis of his certification, but he will
use the total cost and expense which must ultimately be borne by the parties inter-
ested, viz., the state, county, townships and the abutting property owners.

In connection with this matter I desire to call attention to section 1218 G. C.,
which provided:

“* * * No contract shall be let by the state highway commissioner
in a case where the county commissioners or township trustees are to contribute
a part of the cost of said improvement, unless the county commissioners of
the county in which the improvement is located shall have made a written
agreement lo assume in the first instance tha part of the cost and expense of said
tmprovement over and above the amount to be paid by the state. * * **
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The agreement mentioned in the above quoted provision is usually termed the
final resolution of the county commissioners or township trustees, in which they agree
to assume a certain part of the cost and expense of the improvement. From the
language used in this section it might be argued that the amount specified in the final
resolution to be assumed by the state is a fixed and determinate amount and that
the county commissioners, township trustees and abutting property owners would be
compelled to pay everything above that amount, irrespective of what the actual cost
and expense might be, for it must be remembered that this ageement upon the part
of the county commissioners or township trustees is based not upon the actual cost
nor upon the contract price, but merely upon the estimated cost and expense of the
improvement. However, I do not think such a construction as that above suggested
should be placed upon this language, for when we turn to sections 1213 and 1214,
supra, we find that the state bears a certain proportion of the cost “and expense of
the improvement,” as does the county, the townships and the abutting property owners

Hence from all the above it is my opinion that the amount of money certified
by the chief highway engineer is not the contract price, but the actual cost and ex-
pense of the improvement, which must ultimately be borne by the parties interested,
whether the amount so certified be more or less than the contract price.

Very truly yours,
Josein McGHEE,
Attorney-General.

965.

DISAPPROVAL—BOND ISSUE OF HANCOCK COUNTY—ROADS AND
HIGHWAYS—NOTICE.

1. The publication provided for in section 6912 G. C. (107 O. L. 97) must be made
by the county commissioners, even though they are constructing a highway located entirely
within the limits of a municipality.

2. The publication provided for in section 6950 G. C. (107 O. L. 107) migh' be
suffictent notice to any persons having claims for compensation or damages, but said pub-
lication does not provide for nolice to the public in general.

CorumBus, Onlo, January 23, 1918.

Industrial Commission of Ohio, Columbus, Ohio.
GENTLEMEN :—
IN RE: Bonds of Hancock county, Ohio, in the sum of $19,500.00,
for the purpose of paying the cost and expense of improving Lima avenue
as a part of the Dixie highway improvement in the city of Findlay, Ohio.

The improvement for which the said bonds were issued by the county commis-
sioners of Hancock county lies entirely within the limits of the city of Findlay, but
it is an improvement over which the county commissioners have assumed jurisdic-
tion under and by virtue of the provisions of sections 6949 to 6952 inc. G. C. (107
0. L. 107).

The sections of the General Code covering road improvements over which the
county commissioners assume jurisdiction are 6906 to 6948-1 inc. (107 O. L. 95), and
it is my opinion that even though the proposed improvement is one which goes into
or is within or passes through a municipality, yet the county commissioners must
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follow the same steps as they would follow if the improvement lies entirely without
the limits of a municipality, and that sections 6949 to 6952 inc. are merely additional
steps which must be taken by the council of a municipality and the county commis-
sioners, when the improvement passes into, within or through a municipality.

In an opinion rendered by me to Hon. J. H. Musser, prosecuting attorney, on
December 7, 1917, I laid down the following proposition:

“Sections 6949 to 6953 inclusive, form a part of the generel scheme of
road building by county commissioners and apply particularly to those pro-
ceedings connected with the improvement of roads lying within a municipal-
ity, running into the same or passing through it.

However, it must be borne in mind that sections 6906 et seq. apply just
as well to ‘mprovements lying within a munieipality, performed under sec-
tions 6949 to 6953 inclusive, in so far as the powers and duties of the county
commissioners are concerned.”

In this opinion I held that sections 6906 et seq. G. C. apply as well to improve-
ments lying within a municipality as they do to those lying outside the limits of a mu-
nicipality, in so far as the powers and duties of the county commissioners are con-
cerned, and I believe that said proposition is correct.

With these general observations in mind, I desire to call attention to two matters
connected with the transeript having to do with the issuing of said bonds. The
transecript shows that there was no publication had by the county commissioners as
is provided for in section 6912. Without quoting from this section, will state that
it provides for a publication which serves the purpose of giving notice to two dif-
ferent groups of persons:

(1) A notice to those persons who may claim compensation for lands and prop-
erty taken or damages sustained on account thereof; and

(2) A notice to the public in general to give them an opportunity to offer ob-
jections to said improvement.

The first notice is to a limited group of persons only, while the second is to the
taxpayers of the county at large; that is, to the public in general, which would include
the taxpayers of the city of Findlay as well as those residing outside said munici-
pality.

It is true that section 6950 G. C. (107 O. L. 107) provides that “all compensa-
tion and damages on account of said improvement shall be paid by the municipal-
ity.”” This section further provides that notice shall be published by the council
of the municipality that consent has been given by it for the construction of a high-
way into, within or through the municipality by the county commissioners, and the
notice must fix a time within which claims for compensation and damages on
account of the proposed improvement shall be filed with the council. If the council
is under obligation to give notice to those having claims for compensation or
damages, and if the municipality is to pay all claims for compensation and
damages to property owners, then of course in the case under consideration the
first object to be accomplished by the notice set out in section 6912 G. C. would
not be necessary in the present case

But how about the second object, viz., a notice to the public in general to give
them an opportunity to offer ohjections to said improvement? Section 6950 G. C.
makes no provision for this, but merely for a notice to those who may claim com-
pensation or damages on account of the construction of said improvement.

Hence it is my opinion that the publication provided for in section 6912 G. C.
must be made by the county commissioners, at least in so far as notice to the publie
is concerned, and that this is one of the jurisdictional steps to be taken by the county
commisgioners, without which they have no authority to proceed with the farther
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steps, one of which is the issuing of bonds to take care of the share of the cost and
expense of the improvement to be borne by the county.

I will direct your attention to another provision which leads one to the same
conclusion above suggested. Section 6950 G. C. states:

“t % * the county commissioners, after the approval by them of
the surveys, plans, profiles, cross-sections, estimates and specifications for
said improvement, shall cause a copy of the surveys and profiles to be filed
with the council of the municipality. * * *.”

We will note at what time and under what conditions the county commissioners

approve the surveys, ete.
Section 6917 G. C. (107 O. L. 98) provides as follows:

“If, after hearing and determining all claims, for compensation and damages

on account of land or property taken for said improvement, or after the

" determination of such claims in the probate court on appeal, said board of

commissioners is still satisfied that the public convenience and welfare re-

quire that such improvement be made, and that the cost and expense thereof

will not be excessive in view of the public utility thereof, said commissioners

shall order by resolution that they proceed with such improvement, and shall

adopt the surveys, plans, profiles, cross-sections, estimates and specifications

therefor, as reported by the surveyor, or with such modifications thereof
as the commissioners and surveyor may agree upon.”’

That is, after the county commissioners have heard from all the parties interested,
if they arrive at the conclusion “that the cost and expense thereof will not be exces-
sive in view of the public utility thereof,” then said commissioners shall adopt the
surveys, etc.

Hence the publication provided for in section 6912 G. C. must be made before
the county commissioners can adopt the surveys, etc., and they must adopt the sur-
veys, etc., before they submit the same to the council of the municipality. There-
fore the publication provided for in said section 6912 is made a vital part of the pro-
ceeding for an improvement, even though that improvement lies within the corpo-
rate limits of a municipality.

My attention has been called, by the prosecuting attorney of Hancock county,
to opinion No. 241, rendered by me to the bureau of inspection and supervision of
public offices on May 4, 1917, in which I set out certain steps to be taken in those
cases in which the county commissioners construct a road improvement through or
within a municipality. However, it must be remembered that in that case the city
solicitor was making inquiry as to how the city should proceed, and the only thing
I had in mind was to give those steps which were required to be taken by the munic-
ipality itself, and those necessary to be taken by the county commissioners which
fit into the proceedings which had to be taken by the municipality, such as giving
the consent of the municipality and submitting the plans, specifications and estimates
to the municipality for its approval. In that opinion I did not have in mind the steps
necessary to be taken by the county commissioners, unless they fit into or were con-
nected with the proceedings necessary to be taken by the municipality.

In passing I will make a suggestion relative to the manner in which the consent
is given by the municipality.

Section 6949 G. C. provides:

« *  such consent shall be evidenced by the proper legislation of
the council of said rounicipality entered upon s recards, * * *°
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The transeript is silent as to the manner in which the consent of the city of Find-
lay was given In view of the provisions of said section 6949, this matter should
receive careful consideration. .

In view of all the above, it is my opinion that you should not purchase said bonds,
and that they are not a legal and binding obligation against the county of Hancock.

Very truly yours,
JosErH McGHEE,
Altorney-General.

966.
APPROVAL—BOND ISSUE—~CANTON CITY SCHOOL DISTRICT.

Corumsus, Ounio, January 25, 1918.

Industrial Commission of Ohio, Columbus, Ohio.
GENTLEMEN . —
RE: Bonds of Canton ecity school distriet, in the sum of $191,000.00,
for the purpose of completing certain school building in said school district
and constructing new school buildings therein.

I have carefully examined the transeript of the proceedings of the board of edu-
cation of Canton city school district relating to the above bond issue and find that
only one question of any consequence is presented on consideration of the same. This
question arises on consideration of the following provision in the resolution of the
board of education providing for the issue of said bonds:

“That bonds of the said school district be issued in the sum of $191,000.00
for the purpose of completing the construction of the front section and right
wing of the new high school building, the Clarendon avenue school building,
the J. J. Burns school building, the Daniel Worley school building, and to
construct a new school building in the southwestern part of the city. Provided,
however, that should there remain in the fund any sum after the completion
and construction of said buildings, such remainder may be used for the com-
pletion of other buildings in this school district.”

It will be noted that the purpose of the proposed bond issue for the most part
is to provide for the completion of school buildings in said school district which have
been partially constructed. On further information furnished at my request I am
advised that the high school building and two of the other school buildings mentioned
in the resolution have been constructed to their present condition from the procecds
of bonds issued by the board of education of said school district on a vote of the electors
under the provisions of sections 7625 et seq. of the General Code. Inasmuch as the
above bond issue is one without a vote of the electors under section 7629 General
Code, the question suggested by this fact is whether or not after the board of edu-
cation of a school district issues bonds under the provisions of section 7625 et seq. of
the General Code for the purpose of constructing a school building or buildings in
an amount estimated by the board to be sufficient to completely construct said build-
ings, the board of education is authorized to issue additional bonds under section
7629 to complete such buildings in the event that it turns out that the proceeds of
the bonds issued under section 7625 et seq. are not sufficient for the purpose of con-
structing said building to completion.
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This question has been answered squarely in the negative by my predecessors,
Hon. T. S. Hogan and Hon. E. C. Turner. Before discussing or otherwise further
noting the opinions of Mr. Hogan and Mr. Turner on this question I desire to note
briefly the statutory provisions involved in the consideration of the question pre-
sented.

Section 7629 General Code authorizes the board of education of a school district
to issue bonds of the school district without a vote of the electors for the purpose of
obtaining or-improving school property in anticipation of income from taxes, for such
purposes, levied or to be levied from time to time as occasion requires. Under this
section, however, the board of education may not in any one fiscal year issue bonds
in an amount greater than would equal the aggregate of a tax at the rate of two mills
on the tax duplicate valuation of the school district for the year next preceding.

Section 7625 General Code and sections immediately following authorize the
board of education of a school district on a vote of the electors thereof to issue bonds
“to purchase a site or sites to erect a schoolhouse or houses, to complete a partially
built schoolhouse, to enlarge, repair or furnish a schoolhouse, or to purchase real estate
for playground for children, or to do any or all of such things,” in such amount as
is estimated by the board of education to be necessary to accomplish the particular
purpose or purposes of the bond issue. Under this section, however, before the board
of education can submit to the electors the proposition of a bond issue in any amount
for the purpose or purposes named therein the board must find and determine that
the funds at its disposal or that can be raised under the provisions of section 7629
are not sufficient to accomplish the purpose.

Mr. Turner in his opinion, which is found in Vol. I of the Opinions of the Attorney-
General for the year 1915, at page 536, held that where a board of education of a school
district submits the question of a bond issue to a vote of the electors of the district
under authority of and in compliance with the requirements of sections 7625 et seq.
of the General Code for any of the purposes mentioned therein, said board by sub-
mitting said bond issue for an amount of money which said board estimates will be
sufficient for the purpose exhausts its authority for this particular purpose when the
issue is approved by the electors and the bonds are issued and sold, and that said
board of education can not thereafter provide an additional sum of money for the
same purpose by an issue of bonds under the authority of section 7629 General Code.
Mr. Turner’s opinion was addressed to the same question here presented, to-wit,
that of the power and authority of a board of education to issue bonds without a vote
of the electors under section 7629 General Code for the purpose of obtaining sufficient
money to complete a school building, for the construction of which bonds had pre-
viously been issued by the board of education on a vote of the electors under section
7625 General Code and in an amount then estimated by the board to be sufficient
to construct such school building.

Carrying the reason advanced by Mr. Turner for his conclusion on the question
there, as here, presented to its logical end the same would deny to a board of educa-
tion the authority to issue bonds on a vote of the electors of the school district for
the purpose of obtaining money to complete a school building constructed to its present
condition out of the proceeds of a previous issue of bonds by the board of education
on a vote of the electors of the school district. I do not find myself able to subscribe
to this conclusion in view of the fact that “to complete a partially built schoolhouse’
is one of the specific purposes for which bonds may be issued on a vote of the electors
under said section 7625.

Mr. Hogan, addressing himself to this question in an opinion found in the Annual
Report of the Attorney-General for the year 1912, volume II, page 1200, says:

“Although the question is not, free from doubt I am of the opinion that
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after action has once been taken under section 7625 action under section
7629 cannot thereafter be taken for the same purpose. Putting it in another
way, when a board of education has sought and received the approval of the
electors upon an issue of bonds for the purpose of improving or constructing
school property it cannot thereafter issue other bonds without the approval
of the electors for the same purpose.”

In the particular case under consideration by Mr. Hogan it appeared that bonds had
been issued and sold by the board of education of the school district on the approval
of the electors and the amount thus realized having been found to be insufficient for -
the purpose, the question of an additional issue for this purpose was twice submitted
to the electors and defeated. Thereupon the question was presented to the Attorney-
General whether or not additional bonds could be issued by the board of education
without a vote of the electors under section 7629 General Code, and the answer of
Mr. Hogan, as above noted, was in the negative.

It will be noted that Mr. Hogan does not take the position that a board of edu-
cation may not on a vote of the electors issue bonds for the purpose of obtaining money
necessary to complete an improvement after a previous issue of bonds by the board
of education on a vote of the electors in an amount estimated by the board to be suf-
ficient to accomplish the purpose. Though not so stated in Mr. Hogan’s opinion,
the reason suggested on a consideration of said opinion in the light of the facts there
under consideration seems to be that when the proposition of a bond issue is submitted
to the electors of a school district under section 7625 General Code for any of the
purposes therein mentioned the electors in voting on said proposition vote not only on
the proposition whether such improvement should be made, but also upon the ques-
tion of the amount of money that should be expended for the inprovement, and that
when the electors vote in favor of such proposition and the amount submitted by the
board of education to the electors as sufficient for the purpose to be aecomplished
the board of education is thereafter without authority to issue additional bonds for
the same purpose without the approval of the electors of the school district.

From the standpoint of the taxpayers of the school district this reasoning sug-
gested by the opinion of Mr. Hogan appears strongly to the mind of any person mak-
ing an honest effort to get to the bottom of the question. However, on a consider-
ation of the statutory provisions applicable to this question I am unable, notwith-
standing the forceful reasoning suggested by Mr. Hogan's opinion, to arrive at the
conclusion reached by him and Mr. Turner on the question here presented. On a
consideration of the provisions of section 7629 and 7625 General Code it is apparent
that the purposes for which bonds may be issued under section 7629 are stated in far
more general terms than are the purposes for which bonds may be issued under section
7625 General Code. Inasmuch, howcever, as it appears that before the board of edu-
cation of a school district can submit the question of a bond issue for any of the spe-
cific purposes mentioned in section 7625 to the electors of the school district such board
of education must find that the funds at its disposal or that can be raised under sec-
tion 7629 are insufficient for the purpose, this to my mind is direct legislative reiog-
nition of the fact that the purposes for which bonds may be issued under section 7629
are at least as broad and inclusive as those stated in section 7625, and that within
the limitations of section 7629 bonds may he issued under said section for any of the
purposes for which bonds may be issued under section 7625. This legislative recog-
nition is the more significant on the point when we consider that both section 7629
and section 7625 were enacted in their present form by the same act of the legislature
(97 O. L. 357, 358). Indeed, inasmuch as bonds issued under section 7629 General
Code for the purposes therein mentioned are issued in anticipation of income from
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taxes for such purposes levied or to be levied from time to time, it would appear that
bonds might be issued for any purpose for which moneys in the building fund of the
school district or the proceeds of tax levies might be used.

Starting with this proposition and the further proposition, of the correctness of
which I fcel assured, that a board of education may issue bonds under the provisions
of section 7625 General Code under a vote of the electors for the purpose of completing
a school building constructed to present condition from the proceeds of a prior issue
of bonds under said section with a vote of the electors, let us test the conclusion reached
by my predecessors, that such subsequent issue for the purpose of completing such
building can not be issued under scetion 7629 General Code without a vote of the clec-
tors, by an application of the provisions of said sections of the General Code to a con-
crete case. We will suppose that a school district has a tax duplicate valuation for
the year 1916 of $5,000,000.00; the board of education of such school distriet in the
year 1917 desires to construct a school building, the estimated cost of which is, say
$30,000.00; bonds in the estimated amount for this purpose can not be issued under
section 7629 for the reason that by the limitations of said section bonds can not be
issued for such purpose in any onec year in an amount to excced two mills of the tax
duplicate, which in this case would amount to $10,000.00; and said bonds must be
issued, if at all, by a vote of the electors of the school district under section 7625 General
Code. If after the expenditure of the proceeds of this bond issue in the sum of
$30,000.00 the board of education finds that it will still need the sum of $15,000.00 to
complete the school building, it is clear that bonds to raise this amount must again
be issued by a vote of the electors under section 7625 General Code, for the amount
to be raised is in excess of the amount that can be raised by an issue of bonds under
section 7629. Suppose, however, that after the expenditure of the proceeds of the
first bond issue in the construction of said school building the board finds that it needs
only. the sum of, say, $5,000.00 to complete said school building: now, assuming that
the board of education has not issued any bonds for any purpose under section 7629
during the year, it is obvious that the board of education can not submit to the electors
of the school district the proposition of an additional bond issue in the sum of $5,000.00
for the purpose of completing said school building, and this for the reason that under
the provisions of section 7625 before the board of education can submit the propo-
sition of a bond issue to the electors it must find that the amount that can be raised
by an issue of bonds under section 7629 will not be sufficient for the purposc.

Now in the case above supposed the sum of $5,000.00 needed to complete said
school building is below the limitation for which bonds may be issued in the school
district under section 7629, and therefore if, as contended by my predecessors, the
additional bonds to complete the school building can not be issued under section 7629
the same can not be issued at all, however much the interests of the school district
may demand said school building to be completed, and however much the board of
education and the electors of said school district may desire this to be done. To my
mind the contention of my predecessors, with all respect to them, leads to an absurd
conclusion and one which I do not believe the legislature contemplated in the enact-
ment of the statutory provisions here under consideration. The conclusion reached
by me neccssarily is that bonds may be issued under section 7629 General Code for
the purpose of completing the school building constructed to its present condition from
the proceeds of bonds issued by the board of education on a vote of the electors in an
amount estimated by the board to be sufficient to construct such building to com-
pletion, and this conclusion results in an approval of the bonds of Canton city school
district on the transcript before me. In reaching this conclusion I am not as free
from doubt as I would like to be and usually am in opinions rendered by me with
respect to the validity or invalidity of bond issues purchased by you subject to my
approval. However, a question of this kind must be decided one way or the other
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and my conclusion approving this bond issue with respect to the authority of the board
of education of Canton city school district to issue said bonds represents my best
judgment in this matter.

I might add that the proceedings relating to this bond issue were conducted by
Messrs. Peck, Shafer & Peck, of Cincinnati, Ohio, who are bond attorneys of high
standing, but if on a consideration of the whole situation you should think, in view
of all that has been said upon the question, that the validity of this bond issue is not
as free from all doubt as may be desired with respect to hond issues purchased by
you, this department could not, of course, take any exceptions to action upon your
part rejecting these bonds.

Very truly yours,
JosePE McGEHEE,
Attorney-General.

967.

TOWNSHIP TRUSTEE—WHEN REQUIRED TO GIVE BOND.

A tounship trustee is not required to give bond before the first day of January after
his election, when his term of office begins, but must give bond before enlering upon the
discharge of his duties as such township trustee.

Coromaus, OHIO, January 28, 1918.

Hon. Davip A. WEBSTER, Proseculing Attorney, Bryan, Ohio.

Dear Sir:—Under recent date you ask my opinion upon the following state
of facts regarding certain township trustees in your county:

“The trustees that were elected in November last, two of them never
filed their bond with the clerk, or took their oath of office until the 7th day
of this month. One of the trustees was a candidate at the election and did
not file his expense account as provided by statute.”

You desire to know whether vacancies exist in these two offices of township trus-
tee, by reason of the fact that they did not take their oath of office or file their bonds
until after the date of the beginning of their term.

Section 3268 G. C. provides:

““Three trustees shall be clected, biennially, in each township, who shall
hold their office for a term of two years, commencmg on the first day of
January next after their clection.”

Section 3269 G. C. provides:

“Before entering upon the discharge of his duty, cach township trustee
shall give bond to the state for the use of the township, with at least two
sureties, who shall be residents of the same township with the trustee, in
the sum of five hundred dollars, conditioned for the faithful performance
of his duty as trustee. Such bond shall be approved by a justice of the
peace of the tawnship in which the bond is given.”
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Section 3263 G. C. provides that after the election of township officers, the town-
ship clerk shall make a list of all the officers, stating the offices, and add thereto:
“* ¥ % g requisition that they severally appear before him, or some
other officer authorized to administer oaths, and take the oath of office, and
give bond as provided by law. * * *7”

Section 3265 G. C. provides:

“If after receiving notice of his election or appointment, a person elected
or appointed to a township office fails to take the oath of office and give bond
within the time required by law, he shall be deemed to have declined to
accept, and the vacancy shall be filled as in other cases.”

Section 7 G. C. provides:

“A person elected or appointed to an office who is required by law to
give a bond or security previous to the performance of the duties imposed
on him by his office, who refuses or neglects to give such bond or furnish
such security, within the time and in the manner prescribed by law, and
in all respects to qualify himself for the performance of such duties, shall
be deemed to ha e refused to accept the office to which he was elected or
appointed, and such office shall be considered vacant, and be filled as provided
by law.”

I have been unable to find any provision of law fixing the time for giving the
bond, except that in section 3269 G. C., which is that it must be done ‘before enter-
ing upon the discharge of his duty.”

While it is true that section 3268 G. C. provides that the term of the township
trustees commences on the first day of January, there is no provision, as there is in
the sheriff statute, that the official bond shall be given prior to a day fixed. It was
by reason of the express provision of law that required the sheriff to give a bond “within
ten days after receiving his commission and before the first Monday of January,”
that the supreme court in State ex rel. Poorman v. Commissioners, 61 O. S. 506, held
that a vacancy was occasioned.

I think your situation is governed by the decision of the court in State ex rel. v.
Nash, 65 O. 8. 549. 1In this case mandamus was sought on the theory that a vacancy
had arisen in the office of infirmary director because a bond had not been given prior
to the first day of January, when the term of the infirmary director commenecd. The
court at p. 553 says:

“An infirmary director must give bond ‘before entering on the discharge
of his duties’ * * *, The term of office of an infirmary director begins
on the first Monday of January; but the actual discharge of the duties of such
office does not necessarily begin with his term. The petition does not show
that Hill performed any official duty prior to the giving of the bond on Janu-
ary 7, 1902, which was the day after the first Monday in January * * *.”

The syllabus of this case reads:

“An infirmary director is not required to give bond before the first day
of January, when his term of office begins, but must give bond before enter-
ing on the discharge of his duties as such infirmary director.”
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The facts in your communication do not show that the township trustees in ques-
tion attempted to discharge any of the duties of their office prior to the date on which
they filed their bond and took their oath of office. Under the authority of the case
of State ex rel. v. Nash, supra, it is my opinion that the fact that they had not filed
their bond would not create a vacancy, since they had not entered upon the discharge
of their duties. As I understand your communication, this was the question sub-
mitted.

You further state that one of the trustees did not file his expense account as pro-
vided by the corrupt practices statute. While that might be a cause for removal,
although I am inclined to believe that the statute is directory and that he could still
file such expense account, it would not oceasion a vacancy in the office.

Trusting this fully answers your inquiry, I am,

Very truly yours,
JosErH McGHEE,
Attorney-General.

968.

APPROVAL—FINAL RESOLUTIONS FOR ROAD IMPROVEMENT IN
FRANKLIN AND JEFFERSON COUNTIES.

CoLumbus, Onlo, January 28, 1918:

Hon. Crinton CoweN, Slate Highway Commissioner, Columbus, Ohio.

DEear Sir:—I am in receipt of your communication of January 24, 1918, in which
you enclose, for my approval, final resolutions on the following improvements:

Franklin county—Section F, Columbus-Lancaster road, I. C. H. No.
49.
Jefferson county—Section A, Skelly-Empire road, I. C. H. No. 378.

I have carefully examined said final resolutions, find same corrcet in form and
legal and am therefore returning the same to you with my approval endorsed thereon,
in accordance with the provisions of scction 1218 G. C.

Very truly yours,
JosEra McGHEE,
Attorney-General.

969.

COUNTY SURVEYOR—MAY PERFORM NO OTHER WORK EXCEPT
OFFICIAL DUTIES—FEES—DEPUTY SURVEYOR—MAY PERFORM
WORK FOR PRIVATE PARTIES OUTSIDE OF WORKING HOURS—FEES
—COMPENSATION—EXPENSES.

1. Thke cm)nty surveyor must devole all his time to the performance of the dulies
of his office and therfore can not under any circumstances perform work for private par-
ties, unless this work is made by ctatute a part of his official duties, in which event the fees
collected therefor must be turned into the counly treasury.
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2. The deputy or assistant of the county surveyor can not perform any work for
privale parties during office hours, unless said work has been made by statule a part of
the official duties of the county surveyor, in which event the fees received for said work must
be turned into the county treasury.

3. The depuly or assistant of the county surveyor oulside of office hours may per-
form work for private individuals which is not a part of the offictal duties of the couniy
surveyor, and may recetve pay for the same; but this work must be done so as not {o inler-
fere in any way with the performance of public duties, and in such a manner as not to
impair in any measure the efficiency of the depuly or assistant.

4. In the performance of work for private parties by a depuly or assistant of the
county surveyor, which work by staiute has been made o part of the official duties of the
county surveyor, the depuly or assistant is entitled to the expenses therein incurred, but in
doing the work for privale parties which is not a part of the offictal duties of the surveyor,
satd depuly or assistant is entitled to no money from the public for expenses incurred
therein. The malter of such expense is between the depuly or assistant and party for whom
the work is done.

CoLumsus, OnIo, January 28, 1918.

How. Mivron Haines, Prosecuting Attorney, Marysville, Ohio.
Dgear Sir:—I have your communication of January 4, 1918, in which you re-
quest my opinion on the following state of facts:

“I am in receipt of a copy of a notice directed to the county surveyor
by the county auditor by order of the county commissioners, that he, Chas.
E. Blain, county surveyor, report the amount of money collected for making
surveys, etc., for private parties, or labor other than official county work

. from the 29th day of June, 1917, to date, and from now on a monthly report
of same as directed by section 7181 (107 O. L. 110).

Mr. Blain replies that he understands that he can not make surveys, etc.,
for private parties without paying in the amounts to the county treasury
monthly, but that he turns this part of the work over to his deputy, Mr.
W. P. Beightler, who is a regularly appointed deputy, drawing a set amount
from the county treasury, and that he is entitled to the amounts collected as
well as livery to and from said private surveys, etc., giving as his reason that
the above named section or any other sections of Ohio laws do not specify
that a deputy surveyor shall not be permitted to do private surveying and
collect the money therefrom for his own use, and that section 7181 (105-6
O. L. 612) allows for livery, meals, etc.”

While your question has particular reference to deputies and assistants of the
county surveyor, it will assist us to briefly consider the provisions of law relating to the

county surveyor himself.
The following provision is found in section 7181 G. C. (107 O. L. 110):

“The county surveyor shall give his entire time and attention to the
duties of his office and shall receive an annual salary to be computed as fol-
lows: * * #*?»

So it is seen that the county surveyor has no authority to do private work unless
said work is made a part of the duties of his office.

A further examination of section 7181, supra, will disclose that there is certain
work of a private nature which is made a part of the duties connected with the office
of county surveyor, the section providing:

“¢ * * When the county surveyor performs service in connection
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with ditches or drainage works under the provisions of sections 6442 to 6822
inclusive of the General Code of Ohio, he shall charge and collect the per
diem allowances or other fees therein provided for, and shall pay all such
allowances and fees monthly into the county treasury to the eredit of the
general county fund. * * *”

The duties of the county surveyor, however, as set forth in said sections 6442
to 6822 inclusive, are in the main, if not entircly, public in nature; that is, they are
duties which the county surveyor performs in the main for the county commissioners.

Said section 7181 further provides:

“* * * The county surveyor shall do likewise when he performs

services under the provisions of scctions 2807 to 2814 inclusive of the General
Code of Ohio.”

The duties preseribed in these sections are purely personal or private, being
performed for private individuals, and the services performed for private individuals
become a part of the duties of the office of county surveyor, and therefore said sur-
veyor is authorized to devote a part of his time and attention to the performance of
these duties, although the fecs he receives therefor must be turned into the county
treasury.

It must be distinetly understood, however, that outside of the provisions set out in
said scetion 7181, relative to work for private individuals, the county surveyor has no
authority to do work for private individuals, even though he should turn the fees
receivad thercfor into the county treasury. His enfire time must be given to the dulies
of his office. 'Therefore, unless the statutes make work for private partics a part of
the duties connected with the officc of county surveyor, said surveyor is not under
any circumstances authorized to do said work.

We will turn now to deputies and assistants to the county surveyor. If the
duties of the office are such that the county surveyor can not perform them alone,
he is entitled to deputies and assistants.

Section 2787 G. C. (107 O. L. 70) provides:

‘% % % the county surveyor shall file with the commissioners of such

county a statement of the number of all necessary assistants, deputies,
draughtsmen, inspectors, clerks or employes in his office for the year begin-
ning on the first Monday of September next succeeding and their aggregate
compensation, * * *7

Secction 2788 G. C. (107 O. L. 70) provides:

“The county surveyor shall appoint such assistants, deputies, draughts-
men, inspectors, clerks or employes as ke deems necessary for the proper per-
formance of the duties of his office, * * *.”

It is evident from the above quoted sections that the surveyor has authority to
employ only such depﬁties and assistants as may be necessary to enable him to per-
form the duties of his office. He has no authority, ncither is he warranted in law,
to employ deputies and assistants, whose services are paid for by the county, to ¢n-
gage in private employment. If he has more deputies and assistants than he needs
for the proper performance of the duties of his office, he should discharge some of
them. If he has no greater number employed than will enable him to perform well
the duties of the office, then their time should not be given to work entirely outside
the duties of the office, which would be at the expense of the public. The public
pays for their time and is entitled to it.
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With this in mind, what rule should apply when the duties set forth in section
7181, supra, are performed by a deputy or assistant, for private parties? Exactly
the same rule as applies to the surveyor. In fact it is the surveyor that performs
the duties, through a deputy or assistant, and the fees collected for the performance
of such work must be turned into the county treasury, whether the work is done by
the county surveyor personally or through his deputies and assistants. The expenses
of the deputies or assistants, incurred in the performance of the duties sct out in said
section 7181, would be taken ecare of in the same manner as are other expenses of the
county surveyor or his deputies or assistants in the performance of other duties con-
nected with the office of said surveyor.

But what about the deputy or assistant performing work for private parties
which is not under the law made a part of the duties of the county surveyor? What
rule should apply here? Exactly the same rule as applies to the county surveyor.
The deputies or assistants have no authority to perform work for private parties un-
less said work is made by law a part of the duties of the office of county surveyor,
even though the fee should be turned over to the county treasury. The county sur-
veyor is elected and the deputies and assistants are appointed to perform the official
duties of the office. . For this they are paid. To this they must give their time and
attention.

We come now to the consideration of another matter, viz., the work which deputies
and assistants to the county surveyor might perform for private parties outside of
office hours. We are all well aware that there are certain hours in every office known
as office hours, and that ordinarily the officers elected, together with their deputics
or assistants, are free at the close of said hours.

In so far as the surveyor is concerned, the law is clear to the effect that he must
devote all his time to the performance of the duties of his office. Under this pro-
vision he can not under any circumstance, as said before, perform work for private
parties unless by said statute said work is made a part of his official duties. But
there is no such a provision as this relative to deputies and assistants of the county
surveyor.

I desire to call attention to an opinion rendered by my predecessor, Hon. Edward
C. Turner, on May 4, 1916, and found in Vol. I, Opinions of the Attorney-General
or 1916, p. 769. The second paragraph of the syllabus of said opinion reads as follows:

“A deputy county surveyor or an employe in the county surveyor’s
office may lawfully perform services for a municipality or for a private in-
dividual and be compensated therefor, provided all the work for such munici-
pality or private individual is performed outside of business hours, and with
the further qualification that the amount of time devoted to such outside
work must not be so-large as to interfere in any way with the performance
of public duties or impair in any measure the efficiency of the deputy or
employe.”

I concur with this opinion of my predecessor, but do not believe it should be
extended in the least beyond the principle therein set forth, namely, that the deputy
or assistant of a county surveyor should not under any circumstances perform work
for private parties during office hours, unless said work is a part of the official duties
of the county surveyor, in which event the fees received by the deputy or assistant
would be turned over to the county treasury, under scction 7181 G. C. It is my
view that if the work performed for private individuals is not a part of the official
duties of the county surveyor, the deputy or assistant of the county surveyor cannot
under any circumstances perform the same during office hours, but may perform
them under the conditions set forth by my predecessor, and receive pay therefor.
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Mr. Turner in his above mentioned opinion states at p. 771:

“I am fully aware that a situation under which the deputies and assist-
ants may accept private employment, is subject to grave abuse, and would
prefer to reach the conclusion that outside cmployment may not be accepted
under any circumstances, if I were able so to do.”

T might say that T am of the opinion the legislature had in mind this grave abuse
and therefore greatly limited the right of the surveyor and his deputies and assistants
to accept private employment. I further desire to say that in the event the deputies
and assistants of the county surveyor do perform work for private parties outside
of office hours, they arc not entitled to any expense whatever incurred in the per-
formance of said dutics. This is purely a private matter between the deputy or
assistant and the one for whom the work is done, and the public is not held respon-
sible for the expenses so incurred.

Hence answering your question specifically, I desire to lay down the following
propositions:

1. The county surveyor must devote all his time to the performance of the
duties of his office and therefore can not under any circumstances perform work for
private parties, unless this work is made by statute a part of his official duties, in
which event the fees collected therefor must be turned into the county treasury.

2. The deputy or assistant of the county surveyor can not perform any work
for private parties during office hours, unless said work has been made by statute a
part of the official duties of the county surveyor, in which event the fees received
for said work must be turned into the county treasury.

3. The deputy or assistant of the county surveyor outside of office hours may
perform work for private individuals which is not a part of the official duties of the
county surveyor, and may receive pay for the same; but this work must be done so
as not to interfere in any way with the performance of public duties, and in such a
manner as not to impair in any measure the efficiency of the deputy or assistant.

4. In the performance of work for private parties by a deputy or assistant of
the county surveyor, which work by statute has been made a part of the official dutics
of the county surveyor, the deputy or assistant is cntitled to the expenses thercin
incurred; but in doing work for private parties which is not a part of the official duties
of the surveyor, said deputy or assistant is entitled to no money from the public for
expenses incurred therein. The matter of such expense is between the deputy or
assistant and the party for whom the work is done.

The above opinion is rendered and conclusions drawn on the theory that the
deputy to whom you refer is a regularly employed deputy and not one who works
simply a part of the time. To be sure, the deputy, if employed for part time only
by the county surveyor, would be entitled to accept private employment under the
conditions set out in the opinion during the time he is not employed by the surveyor.

In other words, the deputy would be entitled to accept private employment out-
side of business hours.

Further, inasmuch as the county surveyor is compelled to devote all his time
and attention to the duties of his office, it would not be lawful for him to turn over
to his deputy strictly private work, on the theory that the fecs received for the same
would be divided between the deputy and the surveyor.

Very truly yours,
JoseEpa McGREE,
Attorney-General.
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970.

BOARD OF EDUCATION—ELECTION—TERM—STATUTES—WHEN CON-
TEXT SHOWS WRONG WORD USED PROPER ONE WILL BE DEEMED
TO BE SUBSTITUTED.

Where one word has been wrongly used for another and the context affords the means
of construction, the proper word will be deemed substiluted or supplied.

In section 4726 Q. C., where provision is made that three members of a board of edu-
cation shall be elected for THREE years, an error is apparent and the phrase therein should
read “‘shall elect two members of the board of education for two years and three members
to serve for FOUR years, and at the proper elections thereafter their successors shall be
elected for four years.”

CorovMBus, OHIO0, January 28, 1918.

Hon. Crage CaLpwseLrL, Prosecuting Atlorney, Warren, Ohio.
DEear Sir:—In your letter of January 8, 1918, you request my opinion as follows:

“In Bristol township, this county, the schools were centralized under
section 4726-1, General Code, and in accordance therweith the probate judge
appointed a school board of five members, and the first township electjpn
thereafter was held on November 6, 1917.

Said section 4726-1 provides that the electors of such township shall
clect two members of the board for two years and three members to serve
for three years, and at the proper elections thereafier, their successors shall be
elected for four years. 'The election for township officers in Ohio is to be held
in the odd numbered years. That being true, how will it be possible #o elect
threc members at the expiration of their terms of three years, as provided in
said section 4726-17 If the election for three members be held at the expi-
ration of the thrce year term, the election would be held in November of
1920 and every four years thereafter, which would not be the years for the
clection of township officers.

Kindly advise if you think that this section is proper or whether a mistake
has been made in the drafting thercof.”

Section 4726-1 G. C. provides:

“In townships in which there are one or more school districts, the qual-
ified electors of such school district may vote on the question of centralizing
the schools of said township distriets, or of special school districts therein,
without interfering with the existing school district organization until the
result of the election shall have been determined. If at such clection in any
township a majority of all the votes cast shall be in favor of centralizing the
schools in said township, the probate judge of the county shall create a new
board of education for the said township, without delay, by selecting from the
several boards of education thus consolidated five suitable persons, giving
cach former district its fair representation in such selection, which such five
persons so selected shall constitute the board of education for said township
until the first township election thereafter; at such first tounship election
thercafler the eleclors of such tounship shall elect two members of the board of
educalion for (wo years, and three members to serve for threce years, and al the
proper elections thereafier their successors shall be elected for four years. If a
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majority of the electors in such township vote against said centralization
at the time above designated, then the several school districts in said town-
ship shall proceed as though no clection had been held.”

The object of the above legislation is to provide centralization for the schools of
a township in which townships there are two or more school districts, and it is pro-
vided that the qualified electors of such township may vote on the question of the
centralization of the schools of the districts within such township. If, however, such
centralization election carries, thén it is provided that the probate judge of the county
shall create a school board for the entire township centralized district, by selecting
from the several boards of education five suitable persons and that the successors of
said five persons shall be elected at the first township election after they have been
so selected by such probate judge, two for the term of two years and “three members
to serve for three years,” and that at the proper elections thereafter three successors
shall be elected for four years. Members of boards of education are elected on the
first Tuesday after the first Monday in November in odd numbered years (section
4828). So that the proper elections after said first election would be the elections
which were held in odd numbered years. It is provided in various sections of the
General Code that the first election for members of a board of eduecation in a distriet
may be for what is commonly called a short or long term, that is, for two or four years.
To illustrate, section 4736-1 provides that the successors of the members of a board of
education of a new district which is appointed by the board of county commissioners
shall be elected at the first election for members of a board of education held in such
district after they have been so appointed by the board of county commissioners,
“two members to serve for two years and three members for four years”; and again,
in section 4709, it is provided that in a village district ““at the first election in such
district a board of education shall be elected, two members to serve for two years
and three members to serve for four years.” It is also provided in section 4745 G. C.
that the terms of office of members of each board of education shall be for four years.
So that, the entire scheme of school legislation, as far as the slection of members of
boards of education ar: concerned, is that when the terms are so arranged that all
members do not finish their term at once but there is a continuity of service, then the
term of any and all members of boards of education shall be four years and that the
members of such board shall be elected on the first Tuesday after the first Monday
in November in odd numbered years. It seems to me that it is clearly apparent that
an error was made when said section 4736-1 was enacted and that what the legislature
intended to do was not to provide that three members should be elected for three
years, but that three members should be elected for four years. It would be an
error which the scrivener or printer could easily make, having used the word ‘“three’’
before ‘‘members,”’ to also use the word “three’” before ‘“years” in the same sentence
and in such close proximity, but when it is considered that the term ‘proper elec-
tion’’ is used immediately thereafter in the same sentence and for the term of four
years, it is impossible to reconcile the same other than to conclude that the use of
the word “‘three’’ preceding ‘“‘years’’ is clearly a mistake.

Mistakes will not be permitted to defeat the object of legislation, and Lewis, in hiS
edition of Sutherland on Statutory Construction, section 410, says:

“Legislative cnactments are not any more than any other writings to be
defeated on account of mistakes * * * provided the intention of the
legislature can he collected from the whole statute. * * * Where one
word has been erromeously used for another * * * and the context
affords the means of construction, the proper word will be deemed substituted
or supplied.”
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In this instance the intention of the legislature is gathered from the act itself,
that is, that a school board for a new district is being provided for and after making
provision that the members should be appointed by the probate judge, then pro-
vision is made how the election of their successors shall be had; so that the terms of
all the members will not terminate at the same time, and the faet, as noted by the
author, supra, that the word ‘‘three’” was used erroneously instead of the word ‘four”
will not be permitted to defeat the clear intention of the legislature, but the word ‘“four”
will be substituted for the word “three’” in said section. To the same effect is found
the language in 36 Cyec., page 1126, where the following language is used:

“Mere verbal inaccuracies or clerical errors in statutcs in the use of
words * * * will be corrected by the court whenever necessary to carry
out the intention of the legislature as gathered from the entire act.”

. A few of the many cases in which a similar holding has been made should be briefly
noted:
In Haney v. State, 34 Ark., 263, the second branch of the syllabus reads:

““Where it is obvious that the legislature did not intend to use a particular
word written in a statute, and it is further apparent what word they did
intend, the courts will correct the mistake by substiluting the word intended for
the one used.”

In that case a statute had been amended and the word “fifth’> had been used as
designating the Monday in January and July when court should open in a particular
county. Eakin, J., on page 269, says:

“The mistake is obvious on the face of the act. It is very true, as a
general rule of construction, that where the language of an act is plain and
unambiguous, the courts must give it effect, as it stands, or declare the law
unconstitutional. But this rule is subject to much qualification and does
not apply to cases of plain clerical errors, where it is obvious that the legis-
lature did not intend to use the word as wriiten, and it is further apparent what
word they did intend. A mistake of this nature may be corrected by the
courts, upon as sound principle as a mistake in a deed. It is not judicial legis-
lation nor judicial interference with the legislative will. It is in support of
the legislative will, and wholly distinet from the reprehensible practice of
warping legislation, to suit the views of the courts as to correct policy.
The only conditions to be observed in the exercise of this power of literal
correction are, that the courts should be thoroughly and honestly satisfied of
the legislative intent, irrespective of the policy of the act.

It would be frightful if, in a case like the present, the business of all
the courts of a circuit should be delayed by such a mistake, and the rights
of litigants thrown into confusion until the next session of the legislature,
for the want of this wholesome power, which is constantly applied to the
contracts of individuals. Such is not the meaning nor spirit of our consti-
tutional provision that the different departments should be independent of each
other. They should respect the constitutional will and intention of each
other, and that being clearly ascertained, should act in consonance there-
with.”

In Palms, et al. v. Shawano County, et al., 61 Wisc. 211, the court had under con-
sideration a statute which contained a description of certain lands. On page 215,
Taylor, J., says
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“We think it is clearly apparent that the word ‘south’ was a mere clerical
error and was intended to be ‘north.” The word ‘south’ destroys all sense
in the description; the word ‘north’ makes it sensible and makes the boundary
complete. With the word ‘north’ inserted the line would read—the township
line between townships 30 and 31, and the last course would read the place
of beginning and make the boundary complete. * * * The court will
inspect the whole act, and, if the true intention of the legislature can be
reached, the false description will be rejected as surplusage, or words substi-
tuted, in the place of these wrongfully used, which will give effect to the law.”

In the case of Loper v. State, 82 Minn. 71, 2 criminal statute was being con-
sidered. Lovely, J., says, at page 73:

“In copying section 78G9 thcre was an evident oversight in leaving
out the words ‘that steals a horse or horses from any person’ so that, stand-
ing alone, it seemingly provides for a bounty for the conviction of any or
every crime of which any person may be convicted. It is easy to see how this
mistake might have occurred. In the haste of copying from section 7869, where
the word ‘person’ is repeated, the eye of the engrossing clerk evidently passed
too rapidly over the omitted words to this word (person) where it next oc-
curred, and thus omitted the words intended to be retained. * * * Leg-
tslative enactments are not {o be defealed on account of mistakes, errors or omis-
sions provided the intentions of the legislature can be collecled from the whole
statule and the title and its history may be referred to for that purpose.’’

In The People ex rel. v. Hoffman, 97 Ill. 234, it was held in the second branch
of the syllabus:

“The words capias ad satisfaciendum, in section 5 of the chapter re-
lating to judgments, dzcrees and executions, which provides that no execu-
tion shall issue against the body except in certain cases, or unless the de-
fendant shall have been held to bail upon a writ of capias ad satisfaciendum,
as provided by law, ete., are construed to mean capias ad respondendum,
that being the evident intention of the legislature.”

And on page 236, Mr. Justice Craig, during the opinion of the court, said:

“A capias ad satisfaciendum is defined to be a judicial writ of execution,
which issues on the record of a judgment, and by the writ the sheriff is com-
manded to take the body of the defendant in execution, and him safely to
keep, so that he have his body in court at the return of the writ to satisfy
the plaintiff his debt and damages. * * * There is no such thing known
to the law as a defendant being held to bail under a capias of this character;
but, on the other hand, it may be regarded as the final process, which im-
prisons until the judgment is discharged. When the legislature, there-
fore, said that no execution shall issue against the body of the defendant
* * * unless the defendant shall have been held to bail upon a writ of
capias ad salisfaciendum, that body did not mean what it said, nor did it
intend to say what it did. But the legislature cvidently intended to say,
unless the defendant shall have been held to bail upon a writ of capias ad
respondendum. A capias of this character is a writ commanding the sheriff to
take the body of the defendant, if he may be found in his bailiwick or county,
and him safely keep, so that he may have him in court on the day of the
return to answer to the plaintiff of a plea of debt, trespass, ete., as the case
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may be. * * * This construction of the statute renders it consistent,
harmonious and intelligent, but should it be construed literally as it reads,
then no intelligent meaning can be gathered from it * * * Statutes
must be interpreted according to the intent and meaning, and not always
according to the letter. A thing within the intention is within the statute,
though not within the letter; and a thing within the latter is not within
the statute unless within the intention. * * * We are of the opinion
that in the construction of the section of the statute, supra, the words ad sal-
isfaciendum should be rejected, and the words ad respondendum should be inser-
ted in their slead.”

In the case of Ex parte Hedley, 31 Calif. 108, the last branch of the syllabus reads:

“Where there is an evident mistake in the use of a word in a section of a
statute, and it is apparent what was the word intended, it will be read as though
the intended word was inserted.”

The court on page 114 says:

“The word ‘without’ occurs twice in this provision, but it is apparent
that in the instance in which it is used last, the word ‘within’ was the word
really intended. The provision must therefore be so read.”

A number of decisions in our own state also follows the above view. In Sawyer
v. State ex rel, etc., 45 O. 8. 343, the act of the legislature created a new judicial cir-
cuit district and provided for three additional circuit judges, one for the new eighth
and two for the old sixth circuit, and contained a provision that such additional judges
should be elected “on the first Tuesday of November next,” but there was no ma-
chinery for holding such election nor was there any adequate machinery to be found
in any of the general provisions of the statutes in relation thereto. It was held that
the clause fixing the time for the election of the new judges was surplusage, should
be disregarded and the general provisions of the statutes for the election of circuit
judges on the first Tuesday after the first Monday in November applied to such new
judeships.

Owen, C. J., in delivering the opinion, quoted from Moore v. Given, 39 O. S.
663, as follows:

“That the law does not require vain, absurd or impossible things of
men is one of its favorite maxims; and it is the plain duty of the courts, in
the interpretation of a statute, unless restrained by the rigid and inflexible
letter of it, to lean most strongly to that view which will avoid absurd con-
sequences, injustice and even great inconvenience; for none of these can be
presumed to have been within the legislative intent.”

In the case of Tracy v. Card. 2 O. S. 431, Thurman, J., delivering the opinion
of the court, said:

“While, on the one hand, the judiciary should be careful not to make
its office of expounding statutes a cloak for the exercise of legislative power,
on the other hand, it is equally bound not to stick in the mere letter of a law,
but rather to seek for its reason and spirit, in the mischief that required a .
remedy and the general scope of the legislation designed to effect it.”

In the last above mentioned case the word “administrator’” was by construction
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incorporated into an act and inserted after the word “exccutor,” as this scemed to
the court to be within the clear legislative intent.

In State ex rel. v. Atchibald, Sheriff, 52 O. 8., page 1, the act of the legislature
provided that a suecessor “shall be cleeied on the first Tuesday after the second Mon-
bay in November,” but the court held that there was a mistake and that the statute
mcant that the cleetivn should be held on the first Tucsday after the first Monday

in November, as is provided by law. On page 9 the court uses the following language:

“If there is such error or mistake, and the intention of the legislature can
be ascertained, the error or mistake should be corracted by the court.”

An almost endless line of authorities is cited along the above line by text writers
and in the digests, but the above is suffici_.nt, we think, for this opinion.

Following the principles above set forth as to the construction of said section
4726-1, I advise you that the word ‘“‘three” which precedes ‘“years” in the phrase
““three members to serve for three years,” shall be read “four’”” so that the whole phrase
in relation thereto will rcad “‘shall elect two members of the board of education for
two years and three members to serv. for four years, and at the proper elections there-
after their successors shall be elected for four years.”

Very truly yours,
Josera McGHEE,
Altorney-General.

971.

STATE HIGHWAY DEPARTMENT--MAY NOT FURNISH ASSISTANCE TO
COUNTY SURVEYORS TO PREPARE MAPS—HOW COUNTY SURVEYOR
MAY OBTAIN ASSISTANCE TO PERFORM SAID WORK—ENGINEER
FROM STATE HIGHWAY DEPARTMENT MAY BE HIRED BY COUNTY
SURVEYOR.

1. The state highway department has no authority to furnish assistance lo the counly
surveyors in the preparation of the maps provided for under section 1187 G. C. and pay
Sor such assistance oul of the funds approprialed for the expenses of the state highway
department.

2. Under sections 2787 and 2788 G. C. (107 O. L. 70), the county surveyor is
authorized to employ the necessary assislants and draughismen to enable hine to prepare said
maps, with the condition tha! the tolal amount expended by him for all office help does not
exceed the amount allowed by the counly commissioners of his county or the common pleas
court thereaf. . :

3. A county surveyor can employ an engineer connected with the stale highway de-
partment, to assist him, and pay him for said services, provided the work done by suid
engineer 18 performed oulside of business hours and al such times as in no way to inlerfere
with the duties which he owes the slale.

Covvasrs, Ounro, January 28, 1918,

.
Hox. Crinton Cowen, State Highway Commissioner, Columbus, Ohio.

Dear Sir:—I have your communication of January 8, 1918, which reads as
follows:

“I desire to have your opinion as to whether or not this department can
legally expend money for the hire of extra help for making, or for correcting,
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county highway maps which are required to be made, or corrected, by the
county surveyor under the provisions of section 1187 G. C., but which the
surveyor is unable to furnish to the satisfaction of this department, (1) from
funds which are appropriated by the legislature for the maintenance of the
state highway department, and (2) from funds which are allowed by the
emergency board for mapping work in connzction with the preparation of
maps under the provisions of sections 2284~1 and 2284-2.

In case this department is unable to secure timely, or reliable, or satis-
factory mapping work under the provisions of section 1187 G. C., what legal
recourss would you suggest in order to prevent busy, or delinquent, or in-
competent county surveyors from holding up the publication of such maps
as is contemplated under the provisions of sections 2284-1 and 2284-2?

Also I desire your opinion on the following point: Would it be legal
and proper for a county surveyor to temporarily hire and pay an engineer
who is regularly employed in the state highway department, for the purpose
of having him make a county highway map, which said surveyor is required
to make under the provisions of section 1187 G. C., with the understanding
that the time put in by such engineer would be extra time outside of the
required eight hours per day scrvice rendered to this department?”’

Briefly stated, your question is as to whether the state highway department would
be permitted to furnish assistance to the county surveyors in connection with their
duties as set out in section 1187 G. C., and pay those who render assistance out of
funds appropriated either by the legislature for the maintenance of the state highway
department, or by the emergency board for the making of maps; and if the state de-
partment can not do this, whether a county surveyor would be permitted to employ
an engineer in the state highway department, and pay him for his scrvices, provided
said scrvices were renderd outside of business hours.

Section 1187 G. C. reads as follows:

“The state highway commissioner or chief highway engineer, may call
upon the county highway superintendent, at any time, to furnish a map or
maps of of the county showing distinctly the location of any rivers, rail-
roads, streams, township lines, cities, villages, public highways and deposits
of road material, together with any other information that may be required
by said commissioner or engineer. Such information sball be furnished in
such form as the state highway commissioner may require. A copy of such
maps, plats or other information shall be kept on file in the officc of the
county highway supcrintendent.”

This section provides that the maps must be furnished by the county surveyor,
complete; that is, the maps must contain the information in such form as the state
highway commissioner may require. This makes it obligatory upon the county
surveyor to furnish the state highway commissioner with maps of the kind and char-
acter suggested by said commissioncr. This work becomes a part of the duties of
the office of the county surveyor, just the same as any other duties which the sur-
veyor is required by law to perform. The maps so furnished should conform to the
regulations of the highway commissioner. :

Hence, inasmuch as these are duties which rest with the county surveyors, the
state highway commissioner is not required to furnish or assist in furnishing said
maps. Such is not a part of the dutiss of said commissioner. Therefore he would
not be authorized to assist in doing said work. If he is not authorized to assist in
doizg the work, he could not pay for the assistance rendered, out of moneys appro-
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priated for the maintcnance of his department, or from any funds provided for
him by the emergency bhoard to enable him to perform the duties devolving upon
him under sections 2284-1 and 2284-2 G. C.

The next question to be considered is whether the county surveyor could em-
ploy assistants to assist in the preparation of said maps. Sections 2787 and 2788
G. C. (107 O. L. 70) control the matter of assistants to the county surveyor.

Said section 2787 provides that the county surveyor shall file with the county
commissioners of each county a statement of the number of all necessary assistants,
deputies, draughtsmen, inspectors, clerks or employes in his office for the year be-
ginning on the first Monday of September next succeeding his report and their ag-
gregate compensation.

Section 2788 provides that:

“The county surveyor shall appoint such assistants, deputies, draughts-
men, inspectors, clerks or employes as he deems necessary for the proper
performance of the duties of his office, and fix their compensation * * *”

There is but one condition attached to the right of the county surveyor to ap-
point the necessary assistants, deputies, etc., viz., that the total compensation paid
by him for office help must not exceed in the aggregate the amount fixed therefor
by the county commissioners or allowed by a judge of the court of common pleas of
the county.

From the provisions of these two sections, it is my opinion that a county sur-
veyor could employ assistants or draughtsmen to help him in the preparation of maps
specified in section 1187 G. C., and pay for the services so rendered, under the con-
dition that thz total amount paid for all office help shall not exceed the amount al-
lowed by the county commissioners or the common pleas court of the county.

If this be true, we can pass to the next question which naturally arises, as to
whether a county surveyor can under the law employ an engineer who is regularly in
the employment of the state highway commissioner, to assist him in the making of
sald maps, provided the work is done by the engincer outside of business hours; or
possibly the question bad better be stated in this form: Whether such an engineer
would be authorized to accept such employment, if performed under the above men-
tioned conditions.

There is no statutory provision to the effect that the engincers in the employ-
ment of the state highway department shall devote their entire time to the duties
of their office, and there is no provision of law which forbids said engineers from ac-
cepting the employment outside of business hours or outside of the time which they
owe the state under the rules and regulations of the statc highway department.

Under practically similar provisions of law I held in opinion No. 969 that a deputy
county surveyor could, outside of business hours, accept employment from munici-
palities or private individuals, provided it be done under such circumstances and
conditions as not to interfere with the performance of his dutics in the surveyor’s
department. In rendering this opinion I concurred in an opinion rendered by my
predecessor, Hon. Edward C. Turner on May 4, 1916, to Hon. T. B. Jarvis, Prose-
cuting attorney, Mansfield, Ohio, and found in Vol. I, Opinions of the Attorney-
General for 1916, p. 769. The last branch of the syllabus of said opinion reads as
follows:

“A deputy county surveyor or an employe in the county .urveyor’s
office may lawfully perform services for a municipality or for a private in-
dividual and be compensated therefor, provided all the work for such munici-
pality or private individual is performed outside of business hours, and with
the further qualification that the amount of time devoted to such outside work

7—Vol. I—A. G.
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must not be so large as to interfere in any way with the performance of public
duties or impair in any measure the efficiency of the deputy or employe.”

On page 771 Mr. Turner used the following language:

“It should also be observed that it is within the power of the county
surveyor to prevent abuses along this line, and it is the duty of that official
to see that his deputies and assistants do not perform work for third persons
during business hours or devote to such work an amount of time such as to
interfere with the performance of public duties or impair the efficiency of
the service due the county.”

While I concurred in this opinion of Mr. Turner, yet I held that the limitations
and restrictions therein set out by him should be strietly followed by the eounty sur-
veyors and their deputies, when the deputies accept private employment or employ-
ment with municipalities.

I am of the opinion that the principle of law rclating to county surveyors and
their deputiss would apply to the matter about which you inquire, and that an engi-
neer of your department might be employed by a county surveyor to assist him in
making such maps as might be required by your department, and that he can be paid
by the county surveyor for the serviees so rendered, under the limitations above sat
out. But I believe that the services rendered should be kept strictly within the con-
ditions and under the terms set out in the above quoted opinion of my predeccessor,
and that you, as the head of the state highway department, should exercise such carz
that the duties which the engineers owe the state will not be impaired to any ex.ent
because of the assistance they render the county surveyors in the preparation of said
maps. Very truly yours,

JosepH McGHEE,
Altorney-General.

972.

APPROVAL—CONTRACT BETWEEN BOARD OF TRUSTEES OF KENT
STATE NORMAL COLLEGE AND HERWIG & GRAU.

Covrumsus, Onio, January 28, 1918.

Hon. Jorn E. McGivLvrey, President, Kent State Normal College, Kent, Ohio.

Drar Sir:—I1 have carefully examined the contract entered into between the
board of trustecs of the Kent state normal college and Kerwig & Grau, of Kent, Ohio,
for the installing of heating plant equipment in Merrill hall, said contract having beon
entered into on the 15th day of January, 1918, and calling for the sum of $11,164.00.
I have also examined the bond securing said contract.

Finding the contract and bond to be in compliance with law and having received
the certificate of the auditor of state that there are funds sufficient for the payment
of the same, I have this day approved the contract and filed the same, together with
the bond, in the office of the auditor of state.

I am herewith returning you the other bids which were submitted to me.

Very truly yours,
JoserH McGrEE,
Altlorney-General.
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973.

LAW RELATING TO DOG TAX DOES NOT CREATE ANY NEW OR DIF-
FERENT KIND OF A DEPUTY SHERIFF—COMMISSIONERS RE-
QUIRED TO TAKE ADDITIONAL SERVICE INTO ACCOUNT WHEN
FIXING DEPUTY HIRE.

The act of the legislalure in reference to the dog tax and requiring the county commis-
sioners lo provide for the employment of depuly sheriffs necessary to enforce the provisions
thereof, does not creale any new depulty or different l:ind of deputy from those already ex-
isting. The sheriff is required to perform the services mecessary to enforce the act and
this he does by himself or through regular depulies.

The provisions reguire the county commissioners to lake the additional services info
account when fizing the amount of deputy hire allowed the sheriff in the regular manner.

Covruusys, OH1O, January 29, 1918,

Hon. Jorx V. CaneBELL, Prosecuting Atlorney, Cincinnati, Ohio.

DEear Sir:—0On December 22, 1917, you addressed the following request to this
office for an opinion:

“Will you kindly advise me what is meant by that provision of section
5652-8 General Code relating to the registration of dogs as amended in 107
O. L. at page 536, which reads as follows:

‘The county commissioners shall provide for the employment of deputy
sheriffs necessary to enforce the provisions of this act.’

I am in doubt, first, as to whether these deputics are to be appointed
by the sheriff as those provided under section 2830 or appointed in a different
manner and when appointed are they special deputies for a particular purpose
who can not be used interchangeably with the deputies regularly appointed
under section 2830 for general purposes in the sheriff’s oflice.

Second. Are the deputies provided for in this act to be paid in the same
manner as the deputies regularly appointed under section 2830—out of the
sheriff’s fee fund—or in some othor manner and out of some other fund?

Third. Does the language ‘shall provide for the employment of deputy
sheriffs’ mean that the county commissioners shall make an allowance for
the compensation of these extra or additional deputies made necessary by
the additional burden east upon the sheriff by reason of this law pertaining
to dogs, when they fix the aggrcgate sum to be expended for deputies, ete.,
for the year commencing January 1st and thereafter under section 2980 of
the General Code?”

On December 15, 1917, I addressed an opinion to Hon. Perry Smith, prosecuting
attorney of Muskingum county, in which a greater part of what you ask is answered,
and a copy of that opinion is herewith enclosed to you.

You ask three questions. The first relates to the manner of appointing the
deputies to the sheriff to carry out the provisions of this act and is fully answered
in the opinion reforred to.

A discussion of your second question taken in connection with the same opinion
will render any discussion unnecessary as to your third. Let us therefore address
the discussion to your second question—whether the deputits are to be paid in the
manner already provided for th- pay of deputy sheriffs out of the sheriff’s fee fund
or in some other manner.
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These deputies are not different from other deputies. To state it more correctly,
there is no deputy provided by law specially to perform the duties required by this
statute. Those duties are to be performed by the sheriff. Section 7 of the act (sec-
tion 5652-7 G. C.) states:

“County sheriffs shall seize and impound all dogs * * *”’

The same section contains the following:

“Upon affidavit made before a justice of the peace, that a dog more than
three months of age and not kept constantly confined in a registered dog
kennel is not wearing a valid registration tag and is at large, or is kept har-
boured in his township, such justice of the peacz shall forthwith order the
sheriff of the county to seize and impound such animal. Thereupon such
sheriff shall immediately seize and impound such dog so complained of. Such
sheriff shall forthwith give notice to the owner of such dog, if such owner be
known to the sheriff, that such dog has been impounded, and that the same
will be sold or destroyed if not redeemed within four days. If the owner of
such dog be not known to the skeriff, he shall post a notice in the county
court house,” ete.

All of the duties as to seizing dogs and disposing of them arc contained in this
section, and no mention is made of anybody but the sheriff, who is directly referred
to five times. Immediately following this is section 8 (section 5652-8 G. C.) making
provision for the employment of deputy sheriffs necessary to enforce the provisions
of the act.

Now it is perfectly plain that the sheriff would not in all counties do this dog
catching, ete., himself, but would do it by deputy, so that taking the two sections
together, and the whole act for that matter, it is plain that there are to be no special
deputies for this particular duty. If the sheriff gets another deputy on the strength
of this law he would be simply a deputy like any other deputy. If the sheriff sees
fit to assign this branch of work to one particular deputy no objection is apparent,
but that would in no manner change the legal status of a sheriff or any of his deputies.
These deputies, if they be appointed, being the same as other ordinary deputies it
remains to determine whether the provisions requiring the commissioners to provide
for their employment means that it is to be provided for in any other manner or at
any other time than with refersnce to other deputies. The statute itself is silent as
to any such difference. The whole act simply provides additional duties for the sheriff
not theretofore done which might require additional deputy hire. These duties are
to be performed by the sheriff and by ordinary deputies. No express statement is
contained in the law that the provision {or deputies is to be in any other manner than
that already specifically provided.

Therefore, on the plain rules of interpretation the case is presented of the appli-
cation of a law already in force to new cases provided by a new law but coming within
the general terms of the old, and the statute would be construed to mean that the
commissioners in making the annual provision for deputies of the sheriff would take
this work into account. This might be thought to leave the present season unpro-
vided for and the provision might be construed as meaning that special provision
was to be made this year to carry the law into effect, and that this particular provision
would have no permanent effect inasmuch as in the nature of the case it is necessary
for the commissioners to consider al} of the duties of the sheriff when annually making
provision for deputies. However, an examination shows that there is nothing in the
nature of this particular case requiring this unusual interpretation. Although this
act becamea law and went into force ninety days after the thirty-first of March, by
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its terms nothing is to be done under it until this January. The first registration
is to occur on the first of January after the passage of the act, which is New Years,
1918. The last of July was the last opportunity to submit the act to a referendum,
and in faet it is well known to every one that there can not be a referendum unless
measures toward that end are taken some weeks in advance of the going into effect
of the law.

The provision of section 2980 General Code is:

“On the twentieth of each November such officer shall prepare and file
with the county commissioners a detailed statement of the probable amount
necessary to be expended for deputies * * * of their respective offices,
showing in detail the requirements of their offices for the yecar beginning
January 1st next thereafter with the sworn statement of the amount ex-
pended by them for such assistants for the preceding year. Not later than
five days after the filing of such statement, the county commissioners shall
fix an aggregate sum to be expended for such period for the compensation of
such deputies. * * *”

So that the commissioners must take this duty into account in fixing the amount
for the sheriff’s deputy hire. A difficulty may be presented by section 2980-1 General
Code, which begins as follows:

“The aggregate sum so fixed by the county commissioners to be ex-
pended in any year for the compensation of such deputies * * * ghall
not exceed for any . * * * gheriff’s office * * * an aggregate amount
to be ascertained by computing thirty per cent. on the first two thousand
dollars * * *” (and a sliding scale for higher amounts).

If this language were effective it might in some instances leave an insufficient
amount if the maximum was fixed by law without regard to these new duties. How-
cver, if the amount turns out insufficient the statute proceeds:

“said officer shall make application to a judge of the court of common pleas
of the county wherein such officer was elected; and thercupon such judge shall
hear said application and * * * he may allow such a sum of money as
he deems necessary to pay the salary of such deputy, deputies, * * *
and thereupon the board of county commissioners shall transfer from the
general county fund, to such officers’ fee fund, such sum of money as may
be necessary to pay said salary or salaries.”

Here is the regular place in the provisions already made for the board of county
commissioners to do the thing required in the new act, viz., provide for the employ-
ment of deputy sheriffs necessary to enforce the provisions of this act. The fact
that the maximum which the commissioners may allow is not based upon any of the
fees for duties under the new act would be a sufficient reason for the judge allowing
an additional amount if such maximum amount was insufficient.

It might be further observed that the new statute as to the money collected
thercunder does not place it in the fee fund. Section 13 of the act (section 5652-13
G. C.) prov des that the registration fces shall constitute a speeial fund known as the
dog and kennel fund which shall be disposed of by dcfraying the cost of registration
and by the payment of animal claims.  Section 12 (section 5652-12 G. C.) provides:

“All costs collected under the provisions of scetions 5652-10 and 5652-11
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shall be deposited in the county treasury and placed to the credit of the county
general fund.”

So that none of these funds go into the fee fund. This, however, will not affect
the maximum which the commissioners may allow for deputy hire, as under section
2980-1 G. C. the percentage is calculated on the “fees, costs, percentages, penalties,
allowances and other perquisites collected for the use of the county in any such office
for official services during the year ending September thirtieth next preceding the
time of fixing such aggregate sum;”’ so that next year there will have been nine months
of all such fees to be taken into computation. This may require additional calcu-
lation and bookkeeping, as the fee fund proper will not show the amount upon which
the maximum is to be computed. This is, however, relieved by the provisions of
section 2982 G. C., which provides:

“Each of such officers shall keep full and regular accounts of all official
fees, costs, percentages, penaltizs, allowances or other perquisites charged
or collected by him, and such accounts shall be records of the offices, shall
belong to the county, and shall be transmitted by such officer to his suc-
cessor in office. * * *”

It is further provided that such accounts shall be subject to scrutiny by the com-
missioners and by the judges of the court of common pleas or any person appointed
for that purpose by the judges, etc.; so that in each instance there is a public record
convenient for fixing the amount.

I have called attention to all these various intricate provisions not because they
have such necessary influence upon the construction of the statute or the determi-
nation of the question involved, but because they show that every detail will work
out satisfactorily with no change in the existing method of seleeting and paying dep-
uties. '

Very truly yours,
JosEra McGHEE,
Attorney-General.

974.

APPROVAL—BOND ISSUE OF THE BOARD OF EDUCATION OF BIRMING-
HAM RURAL SCHOOL DISTRICT, ERIE COUNTY.

Covumsus, Onro, January 29, 1918.

Industrial Commission of Ohio, Columbus, Ohio.
GENTLEMEN :—
RE: Bonds of Birmingham rural school district, Erie county, Ohio,
in the sum of $5,000.00, on a vote of the electors, for the purpose of com-
pleting and equipping school building in said school district.

I have carefully examined the corrected transeript of the proceedings of the board
of education and other officers of Birmingham rural school district relating to the
above bond issue, and find said proceedings to be in accordance with the provisions
of the General Code of Ohio relative to bond issues of this kind.
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I am therefore of the opinion that properly prepared bonds covering this issue
will, when signed by the proper officers and delivered, constitute valid and binding
obligations of said school district.

The bond form submitted as a part of the transeript is no