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as it is in Ohio, but otherwise the analogy seems close enough to justify the con
clmion that the cases are in point. 

Sec also: In re: Harkness. (Cali f.) 169 Pac. iS. 

In \·icw of the express proYisions of section 5339 above quoted the certification 
and payment of the tax would seem to he an immaterial fact .• If too little has been 
paid. the tina! order of the probate court made after new trial may determine the 
tax correctly and giYe credit for the amount already paid without doing violence 
to any of the provisions of the statute. If too much has been paid section 5339. 
supra, proYides for the case. 

The procedure is as outlined in section 11580 by reference embodied in section 
11631. That is to say, the application should be in the same form as the original 
application to determine the tax. like notice should he given and like proceedings 
had. 

Though this opinion has been limited to the one set of facts, it is ·clear that in 
ca~e of fraud practi,ed by any party, or any of the other grounds expressly men
tioned in section 11631 a like remedy is aYailahle, excepting that in such instances 
the proceedings to \·acate must he by petition brought under section 11635 of the 
General Code. 

Respectfully, 
JoHN G. PRICE. 

A tfonu:y-Grneral. 
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MUNICIPAL CORPORA'l'IO~R-CITY ~1AY BY ITR CHARTER PROVISIONS 
REGULATE PUBLICATION OF ORDIXAJ'I\CES AU'J:HORIZIXG BOND 
ISSUES AXD. NOTICES OF BOJ'I\D SA.LES-CONSTITUTION AL PRO
VISIONS OF CHARTER CITIES AND GFNF;RAL STATUTES GOVERN
nm PUBLICATION OF ORDINAXCER AXD BOXD SALE NOTICES 
DTRCUSSED. "' 

The prwisions of sec1ions 392i and 4228 G. C. relative to 1he duration of the publica
lien r~f m·dinance8 authorizing the i.~sur,nce of municipal bonds and of notice.~ for the public 
sale of such bonds do not constitute a li1m:tation 1tpon the powers of municipalities to incur 
debf,q within zhe merming of Article XVI II, -.~ection 13 of the Ohio constitution. 

A city mr;y by the terms of if,q chc.rter regulc,te the publication of ordinr.nces authorizing 
the issur:.nre of bmzds mul of notices of the sr.!e of such bonds. 

CoLu::o.mc~, OHio, June 8, 1920. 

Burc,.,u of luspection r:nd Supenision of Public O.ffi.ce.~, Columbus, Ohio. 
GF:NTLEMt;N"-1 hr,vc your lc"l"(cr requcEtirg 1r.y opirion r.,s follows: 

"[n vi&w of ·chc p;·ovisions of A.ticle XVIII, sec·~ion 13, of the constitu
tion of Ohio r.,nd sec·~ions 3921 r.nd 4228 G. C., r,nd the fmthe;· view thr,t the 
provifions of ·~he chr.~·~e;· of r, city hr.v~ng lcgdly r,dopted horne mle r,:·e 'All 
ordinr,nces r.,nd resolutions shdl be published once in one newspr.per:' 

1. Do the p;·ovioions of the ch~.:·te;· o;· the p;·ovisions of str,tutes govem 
in the o>din:-,nce r.utho:·izing isswmce of bonds in such ch:!.·.ter city? 
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2. Do the provisions of charter or the provisions of statutes govern in the 
publication of notice of Sl'.le of bonds, providin~~: there is a difference in the 
two provisions?" 

Article XVIII, section 13 of the constitution of Ohio to which you refer in your 
letter is as follows· 

"Laws m:?.y be passed to limit the power of municipalitie~ to levy t2.xes 
and incur debts for !om~! purposes, and mr.y require reports from municipali
ties as to theh· financial condition and transactions, in such form as may be pro
vided by law, and mr.y provide fm· the examination of the vouchers, books, and 
accounts of all municip?.l audwrities, or of public undertakings conducted by 
such authorities." 

Sections 3924 :?.nd 4228 G. C. are as follows· 

"Section 3924. Sr.les of bonds, other than to the trustees of the sink
ing fund of the city or to the bo~.rd of commissioners of the sinking fund of the 
city school district r.s herein authorized, by any municipal corporation, shall 
be to the highest and best bidder, afte;· publishing notice thereof for four 
consecutive weeks in two newspape;·s printed and of general ch·eulr.tion in 
the county where sue;!} municipal co;·porr.tion is situated, setting forth the 
nature, amount, rate of interest, and length of time the bonds have to run, 
with the time and place of sale. Additional notice may be published outside 
of such county by order of the council, but when such bonds have been once 
so advertised and offe;·ed fo;· public sr.le, r.nd they, or r.ny part thereof, re
main unsold, those unsold mr.y be sold at private sale at not less than their 
pa~· value, under the dil·ections of the mr.yo;· and the officers and agents of 
the cmporation by whom such bonds heve been, or mr.y be, p;·epa:·ed, ad
vertised and ofWred at public sale." 

"Section 4228. Unless othe;wise specifically directed by statute, all 
municipal ordinances, resoluti~ns, statements, orders, proclilmations, notices 
and reports,. required by law o1· ordinance to be published, shall be published as 
follows: In two English newspapers of opposite politics printed and of general 
cil·culation in such muiiicipality, if there be such newspapers; if twoEnglish 
newspapers of opposite politics are not printed and of general circulation in 
such municipality, then in any English newspaper printed and of general 
circulation therein; if no English newspape;· is printed and of general cil·culation 
in such municipality, then in any English newspaper of general circulation 
therein or by.posting as provided in section forty-two hundred thirty-·~wo of the 
General Code, at the option of council. Proof of the place of printing and 
required circull!>tion of any newspaper used as a medium of publication here
under shall be made by affidavit of the proprietor of either of such news
papers, and shall be filed with the clerk of council." (108. 0. L., p. 43.) 

The ques·~ion presen·~ed by yolll" letter is whethe;· the constitutional wovision 
above refened to providing thr;~ 

"Laws may be pr.ssed to limit the power of municipalities to levy t:?.xes and 
incur debts for local pmposes, * * *" 

confers upon the general assembly the power to prescribe the length of time which 
ordinances rmthorizing the issuance of bonds and notices of the public sde of bonds 
shall be published, or whether the municipality nw.y, by the provisions of its charter 
properly :?.dopted, otherwise regulr.te 2.nd prescribe the dm·ation of such publication. 
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This in turn ruises the question as to whether or not the method and duration 
of the publication of ordinances authorizing the issuance of bonds and of notices of 
the sale of such bonds cons'citutes a limit2.'uion upon the power of the rnunicip&!ity 
to incur debts for local purposes. 

The legisl2.tme is undoubtedly authorized to prescribe by general laws lirnit2.tions 
upon the debt incuning autho· ity of rnunicip2.lities. It was appa:-ently the intent 
::md purpo~c of the constitutior.al provision 2.bove quoted to e.u·~horize the general 
assembly to limit the mr.ount of the debts which e. municipal corporation m2.y incur 
r::.ther than the method of procedure to be followed in incmTing such debts, and I am 
convinced that the mere rn2.tter of publishing ordinances authOl'izing the issuance of 
bonds and the pub1ishing of notices of the public se.le of such bonds do not constitute 
a limitation upon the debt incun·ing c2.p:1city of n municipality, but are merely regula
tions for the purpose of giving proper publicity to the p;·oceedings of council, and as 
such are rnatte:'S subjec·. to the horne rule powers of such rnunicip:1lities r.shave by proper 
p1·occdurc :;,doptcd ch:>.rters. 

Specifically answe;·ing the 'LWO quebiions presented in your letter, I am of the 
opinion 

First, that tho provisions of the cha~·ter of the city referred to in your lette:· that· 
"all o;·dinances and regulstions shr.ll be published once in one newspaper" supersede 
the provisions of the gene;·:1l law cont::.ined in section 4228 G. C., above quoted, r.nd 
that a compliance by the officers of said city with the provisivn£ of such charte · in the 
matter of publicr.tion of ordin2.ncesland resolutions will be sufficient. 

Second, tha< the provisions of the charter of the city refe Ted to in your lotte· will 
also govern in the matter of publication o: notices of ·<he public sale of such bonds. 

1319. 

Respectfully, • 
JoHN G. PRICE, 

Attorney-Geneml. 

APPROVAL, FINAL RESOLUTIONS FOR ROAD IMPROVElVIENTS IN 
FRANKLIN COUNTY, OHIO 

CoLUMBus, OHIO, June 8, 1920. 

HoN. A. R. TAYLOR, State Highway Commissioner, Columbus, Ohio. 
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DISAPPROVAL, BONDS OF WILLIAMS COUNTY, OHIO, IN AMOUNT OF 
$23,400 FOR ROAD IMPROVEMENTS. 

CoLUMBus, OHio, June 8, 1920 

Industrial Commission of Ohio, Columbus, Ohio. 

RE· Bonds of Williarr.s county, in the 8rr.ount of $23,400, for the im
provement of Tile Fectory Road No. 164, in St. Joseph township~ 

GENTLEMEN'-! have examined the transcript of the proceedings of the county 
commissioners relative to the above bond issue, and decline to approve the validity of 
haid bonds for the following reasons~ 


